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MARIA  T.  P.  Db  OASTRO  v.  JEREMIAH  CLARKE  d  &b. 

▲cnon  OK  ITndibtakiko  to  wklt  Wbit  or  R— muwow  mroxNo  an  AtpbUi. 
—  In  ma  aetkm  on  an  nndertaktais  czeeated  hj  an4  on  behalf  of  tlio  de- 
fendants In  »  Jndgment  In  ejectxneou  eonditlo&cd  to  pajr  tBe  ralne  of  the  nee 
sad  oceotAtloB  of  the  premises  pending  the  appeal,  an  answer  setting  up 
that  pending  the  appeal  the  plaintiff  conreyed  a  part  of  the  premises  to  one 
or  more  of  the  defendants  in  the  jodgment,  and  had  leased  portions  to  other 
parties,  does  not  state  facts  sufflclent  to  consUtmte  a  defense. 

Iraic. —  Bach  answer  falling  to  show  when  the  conToyanee  was  made,  it  will 
be  deemed  not  to  haTO  been  made  nntU  the  last  day  the  appeal  was  pending. 

Itonc — 8nch  answer  is  also  defeetWe  in  not  stating  that  the  use  and  oceu- 
patlea  of  the  portions  of  the  premises  conTeyed  and  leased  waa  of  any  rtLtmt, 

KioBT  OF  Acnox  ov  UmneBTAKiNO  to  btat  Wbit  or  Rbstitution.'— ▲  right 
of  action  on  an  under  talcing  executed  to  stay  a  writ  of  restttutlon  pending 
an  appeal  from  a  judgment  In  ejectment  accrues  upon  the  afflrmance  of 
tlie  judgment,  though  the  liabtllty  of  the  obiigors  may  eontlnne  nntii  the 
appellants  dellrer  possession  of  the  premises  recoTcred. 

ON  Undsbtakino  to  btat  Wbit  of  Bbstitution. —  The  plaintiff  in 
a  judgment  In  ejectment  In  an  action  on  an  undertaking  to  stsiy  a  writ  of 
reatltotion  pending  an  appeal,  can  recorar  the  raloe  of  the  uao  «f  whaterer 
pact  if  llM  pramlsss  the  defendanta  oecnplea*  If  the  judgment  !■  affirmed. 

Ull 


I 


12  Ds  Castbo  v.  Clabkx.  [Sup.  Ct 


▲rgnment  for  Appellants. 


•UBITIBS  ON  Undkrtakiko  TO  BTAT  WiiT  db  Rbbtitutioh. —  If,  peii4tiiff  «n 
appeal  from  a  Judgment  for  plaintiff  In  ejeetment,  the  plaintiff  aella  or  leaaee 
a  pftrt  of  the  premlaea  recoTored,  the  tnretiet  on  an  andertaklnc  to  stay 
a  writ  of  reetltotlon  pending  the  appeal  are  not  releaied  from  their  llabllltj 


Appsal  from  the  Bistriot  Chmrt^  Third  Judicial  DLrtrict, 
Santa  Clara  Oounty*. 

The  facts  are  stated  in  the  opini<»i  of  the  Court 
/%  Clarke,  for  Appellants. 

The  undertaking  being  to  the  effect  that  the  defendants  in 
the  ejectment  would  ^^pay  the  value  of  the  use  and  occupa- 
tion of  the  property  from  the  time  of  the  appeal  untQ  the 
delivery  of  possession  thereof^  pursuant  to  the  judgment,  not 
exceeding  four  thousand  dollars^''  as  required  by  section  five 
hundred  and  fifty-two  of  the  Practice  Act,  any  payment  of 
rent  of  any  part  of  the  premises  during  said  period  was  a  die- 
eharge  pro  tanto  of  said  undertaking,  for  the  reason  that  as 
far  as  it  went  it  was  the  doing  by  said  defendants  of  the  very 
thing  which  the  obligors  in  the  bond  stipulated  and  promised 
that  they  should  do.  (Turpey  v.  SheUenberger,  10  CaL  890; 
PeopU  y.  Buster,  11  CaL  15.) 

The  sale  and  lease  of  portions  of  the  premises  pending  the 
appeal  operated  as  a  total  release  of  the  sureties  on  the  appeal 
bond,  because  the  plaintiff  thereby  parted  with  a  secnrily  to 
which  the  sureties  were  entitled  upon  the  payment  of  the 
amount  due  on  the  bond.  The  sale  of  the  entire  premises 
would  of  course  have  carried  with  it  the  right  to  the  rents 
and  profits  from,  the  date  of  the  sale,  and  also  to  the  security 
held  by  the  plaintiff  for  the  payment  thereof;  that  is,  to  the 
bond  in  question.  Of  course,  a  sale  of  part  of  the  premises 
would  be  an  assignment  pro  tanto  of  tiie  bond.  Now  it  is 
oertainlj  competent  for  the  sureties,  upon  tendering  the  amount 
due  on  die  bond,  to  demand  an  assignment  of  the  latter  to 
themselves,  (or  ratber  to  their  trustee,)  so  as  to  force  payment 
of  it  out  of  their  principals.  But  the  plaintiff  has  voluntarily 
put  it  oat  of  his  power  to  assign  the  bond,  because  in  selling 
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to  Ringstorffy  and  tbe  fiuocesson  in  interest  of  the  two  Eioes, 
neither  of  whom  was  on  the  bond,  and  only  one  defendant  in 
the  ejectment,  plaintiff  equitably  assigned  the  bond  pro  tanlo 
to  them,  and  thereby  put  it  out  of  his  power  to  assign  the  same 
for  the  benefit  of  the  sureties. 

The  new  contracts  touching  the  ocoopation  of  land  (the 
leases  and  sales)  ipso  facto  discharged  the  sureties.  **  If  the 
original  contract  is  altered  in  any  material  point,  so  as  to  con- 
stitute a  new  agiwement  varying  substantially  from  the  former, 
the  surety  is  no  longer  bound.''     (Addison  on  Contracts,  444,) 

8.  0.  Houghton,  for  Respondent. 

It  is  insisted  by  counsel  that  the  judgment  should  be  lerersed 
by  reason  of  the  error  committed  by  the  Court  below  in  sus- 
taining  the  demurrer  to  the  second  count  in  the  answer.  The 
defendants  were  not  prejudiced  by  the  action  of  the  Court  in 
that  respect,  for  if  the  matters  set  up  in  the  second  count 
were  sufficient  to  constitute  a  defense,  the  defendants  had  the 
benefit  of  the  proof  of  those  f acts^  as  they  were  all  proved 
by  the  counsel  for  defendants  on  the  cross-examination  of 
plaintiff's  witness,  without  objection  by  the  plaintiff.  Tho 
defendants  therefore  had  the  benefit  of  that  defense  just  at 
fnlly  as  thous^  the  demurrer  thereto  bad  been  OYerruled. 

By  the  Court,  Cubkxt,  J. 

The  plaintiff  sued  the  defendants -—nine  !n  number— upon 
an  undertaking  bearing  date  the  19th  of  June,  1868,  by  whicb 
they  jointly  and  severally  undertook  and  promised  that  if  the 
judgment  rendered  in  the  District  Court  of  the  Third  Judicial 
District  in  and  for  the  County  of  Santa  Clara,  in  the  action  of 
De  Castro  ▼.  Richardson  25  Cal.  49,  should  be  affirmed  an 
appeal  by  the  Supreme  Court,  the  appellants  therein  would 
pay  the  value  of  the  use  and  occupation  of  the  premises 
recovered  in  that  action  from  the  date  of  said  undertaking 
until  the  possession  of  the  premises  should  be  delivered  pur- 
suant to  such  judgment     llie  undertaking  of  the  defendants 
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was  limited  to  four  thousand  dollars.  Six  of  the  defendants 
in  this  action  were  appellants  in  the  case  of  Bichardson.  The 
other  defendants  herein  were  dieir  sureties  in  the  undertaking 
on  which  this  action  was  brought.  The  judgment  in  Bich- 
ardson's  case  was  affirmed  by  the  Supreme  Court  (25  CaL  49,) 
but  by  reason  of  the  appeal  execution  on  the  judgment  was 
stayed  from  the  19th  of  June,  1863,  to  the  9th  of  September, 
1864;  after  which  this  action  was  commenced  to  recover  four 
thousand  dollars  for  the  use  and  occupation  of  the  prranises 
pending  the  appeal. 

The  defendants  answered,  denying  each  and  every  allegation 
of  the  complaint;  and  for  a  special  defense  they  answered 
that  pending  the  appeal  the  plaintiff  conveyed  by  deed  a  large 
portion  of  the  premises  described  to  Henry  Bingstorff,  one  of 
the  defendants  in  the  judgment  mentioned  in  the  complaint. 
That  during  the  same  period  ^^the  interest  and  estate  of  the 
plaintiff  in  another  large  portion  of  the  premises  came  by 
adverse  mesne  conveyances  to  the  assigns  and  successors  in 
interest  of  Charles  Bice  and  Minerva  Bice,  defendants  in  the 
same  judgment ; "  and  that  during  the  same  period  the  ''  plain- 
tiff leased  divers  large  portions  of  said  premises  respectively 
to  Caleb  B.  Crews,  Matthew  W.  Dixon  and  Andrew  Whisman, 
for  terms  then  commenced  and  noc  yet  expired."  The  defend- 
ants then  averred  that  by  reason  thereof,  the  plaintiff  did  not 
and  could  not  take  possession  of  the  premises  under  the  judg- 
ment affirmed.  To  this  special  defense  the  plaintiff  demurred, 
on  the  ground  that  facts  therein  set  forth  were  insufficient  to 
constitute  a  defense  to  the  action  on  the  undertaking,  and  the 
District  Court  being  of  that  opinion  sustained  the  demurrer. 
The  cause  was  then  tried  by  the  Court  without  a  jury.  A 
witness  was  examined  respecting  the  v*alu0  of  the  use  and 
occupation  of  the  premises  by  the  defendants  in  the  Bichard- 
son case,  pending  the  appeal  therein.  From  the  evidence  in 
the  case  the  Court  found  that  fourteen  of  the  defendants  in 
the  Bichardson  case,  and  those  who  entered  upon  the  prop- 
erty under  them,  continued  in  the  occupation  of  the  premises 
described  from  the  19th  of  June,  1863,  to  the  lat  of  July, 
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1864,  and  that  three  of  the  same  defendante  oantanned  in  the 
ooenpation  of  a  portioii  of  the  premiaea  until  the  lat  ef  Octo- 
ber, 1864,  and  that  the  value  of  the  rents  and  profits  of  the 
portions  (rf  the  premises  so  ooeapied  hj  the  defendants  in  that 
ease,  pending  the  appeal  therein,  nntil  the  possession  of  the 
same  was  surrendered  by  them,  was  six  thousand  nine  hun- 
dred and  fif ly-eig^t  dollars.  The  Ooort  thereupon  rendered 
judgment  for  the  plaintiff  against  the  defendants  for  ihe  sum 
of  four  thousand  doUara  and  the  oosts  of  the  action.  From 
this  judgment  and  from  an  order  deBying  a  motion  for  a  new 
trial  the  defendants  appealed. 

The  errors  assigned  and  &r  which  the  defondants  maintain 
the  judgment  should  be  reveraed,  need  not  to  -be  esamined 
separately,  because  they  can  as  well  be  disposed  of  in  review- 
ing  the  action  of  the  Oourt  in  sustaining  the  plaintifPa  demurrer 
to  the  special  answer  of  the  defendants. 

The  effect  of  the  rulmg  of  the  Court  sustaining  the  demurrer 
was  that  the  matters  interposed  as  an  affirmative  defense  were, 
though  admitted  to  be  true,  insufficient  to  constitute  any 
defense  to  the  plaintiff's  alleged  cause  of  action.  The  facts 
stated  as  an  affinnative  defense  are  &at  at  seme  tune  pending 
the  case  of  Bichardson  in  the  Supreme  Court,  the  plaintiff 
sold  and  conveyed  by  deed  a  portion  of  the  premhes,  with  the 
right  of  immediate  possession  thereod^  to  Henry  Singstorff; 
and  also  that  plaintiff  leased  divers  large  portions  of  the  same 
premises  to  several  permms  named,  for  terms  commenced  and 
not  expired  when  the  answer  in  this  action  was  filed* 

Defective  answer  in  an  aetian  an  an  undmidking  given  ta  slay 
a  writ  of  reslituHon  pending  an  appeoL 

It  does  not  appear  &om  the  answer  at  what  time,  pending 
the  appeal,  the  deed  of  conveyance  and  the  leases  mentioned 
were  made.  They  may  have  been  made  on  the  last  day  the 
appeal  was  pending;  and  if  it  be  assumed  that  the  execution 
of  these  transfers  could  have  operated  to  defeat  the  plaintiff's 
right  to  a  recovery  in  part,  as  possibly  might  have  been  the 
ease  had  they  been  made  sufficiently  eady  pending  Ihe  appeal, 
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it  cAnnot;  in  the  absence  of  an  averment,  be  assnmed  that  tti^ 
'were  made  thus  early,  or  at  any  time  snffidently  early  to  pre- 
vent aecroing  to  the  plaintiff  the  ri^t  to  the  valne  of  the  nte 
and  ooenpation  of  the  premiaee  for  all  that  period  save  the 
last  day. 

It  is  to  be  presumed  the  party  pleading  will  state  the  ease 
as  favorably  for  himself  as  a  strict  adherence  to  the  truth  will 
permit,  and  hence  the  rule  is  that  a  pleading  is  to  be  taken  most 
strongly  against  the  party  making  it  Applying  this  mle  to 
the  case  in  hand,  we  must  hold  the  special  answer  to  amount 
only  to  an  averment  that  the  conv^ance  and  leases  mentioned 
wi*re  made  on  the  last  day  the  appeal  in  the  Richardson  case 
was  pending  in  the  Supreme  Court  (Oreen  v.  CoviBaud,  10 
Cal.  828,  824.) 

The  special  answer  does  not  state  that  the  use  and  occupa- 
tion of  the  portions  of  the  premises  conveyed  and  leased  were 
of  any  value  after  such  transfers  were  made,  nor  of  what  value, 
if  of  any  value  whatever.  This  should  have  appeared  in  order 
to  have  entitled  the  defendants  upon  their  theory  to  a  eredit 
upon  their  obligation  to  its  full  extent,  or  to  the  anunmt  ef 
such  value,  if  less  than  four  thousand  dollars. 

LiahilUy  of  mtreties  on  on  undertaking  given  to  olag  a  wrU 
of  reriUuHon  pending  on  oppedL 

The  defendants  insist  that  as  the  plaintiff  had  conveyed  a 
portion  of  the  premises  by  deed  absolute,  pending  the  appeal, 
it  became  impossible  for  the  time  to  arrive  when  the  defend- 
ants could  become  liable  on  their  undertaking;  for  the  reason 
that  their  obligati<m  was  to  pay,  in  case  the  judgment  was 
affirmed,  '*  the  value  of  the  use  and  occupation  of  the  property 
from  the  time  of  the  appeal  until  the  delivery  of  the  possession 
thereof,  pursuant  to  the  judgment,'^  not  ezeeeding  howercr 
the  sum  specified  in  the  undertaking.  The  term  specified  was 
limited  by  two  events.  The  taking  of  the  appeal  was  one, 
and  the  delivery  of  the  possession  punuant  to  the  judgment 
*  was:  the  other.  The  defendants'  promise  and  undertaking  was 
.  that  (the  appeHants  named  in  -the  imdertaking  on  appeal  would 
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pay  for  the  lue  and  occnpataon  of  tibe  properly  for  that  period 
and  no  longer.  The  delivery  of  the  possession  of  the  premises 
to  the  plaintiff,  pursuant  to  the  judgment  reooYered  and 
afSrmed,  was  not  a  condition  precedent  to  her  right  to  main* 
tain  her  action.  The  affirmance  of  the  -  judgment  by  the 
Supreme  Court  was  the  condition  on  which  the  defendant's 
liability  became  absolute,  though  its  eoctent  in  such  a  oase 
might  not  be  limited  by  that  event;  because  they  bound 
themselveB  that  the  appellants  would  pay  the  value  of  the  use 
and  occupation  of  the  propeorty,  pending  the  appeal,  and  until 
the  delivery  of  the  possession  thereof  pursuant  to  the  judg- 
ment — that  is>  until  its  delivery  to  the  party  entitled  to.  the 
possession  of  it,  as  determined  by  the  judgments  The  plaintiff 
was  entitled  to  the  value  of  the  use  and  occupation  of  the 
property  held  and  enjoyed  by  the  appellants  in  the  Biohardson 
ease  adversely  to  her,  pending  their  appeal,  whether  it  was 
the  whole  or  only  a  part  of  the  premises,  and  to  recover  sudk 
value  to  the  esctent  of  four  thouaaiid  doUan,  if  it  amounted  to 
so  much,  in  an  action  founded  on  the  undertaking  in  question. 
The  defendants,  who  were  sureties  for  the  appellants  in  the 
ease  of  Richardson,  contend  that  the  sale  and  lease  of  portions 
of  the  premises  pending  the  appeal,  operated  as  an  entire 
release  of  the  sureties,  because  they  say  the  plaintiff  thereby 
parted  with  a  security  to  which  the  sureties  were  entitled 
upon  the  payment  of  the  amount  due  on  the  undertaking. 
We  think  it  would  be  impossible  to  discover  any  valid  ground 
oa  which  to  support  this  position.  What  was  the  security 
which  the  plaintiff  held  for  the  use  and  occupation  of  the 
property  f  It  was  not  the  land,  for  that  belonged  to  the  plain* 
tiff.  It  cannot  be  said  that  by  conveying  a  portion  ctf  the 
land,  and  leasing  another  portion  of  it,  the  plaintiff  parted 
with  a  security  to  which  the  sureties  would  either  at  law  or 
in  equity  be  entitled  were  they  to  pay  the  amount  due  for  the 
ufBB  and  occupation  of  the  property  while  she  was  entitled  to 
its  possession,  for  the  reason  tihat  the  land  did  not  belong  to 
the  appellants  named  in  the  undertaking,  nor  were  they  enti* 
vou  xxiz^— t 
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tied  to  its  use  and  occupation.  If  the  appellants  mentioned 
in  the  undertaking  had  pledged  to  the  plaintiff  property  of  any 
kind  as  an  additional  security  for  the  payment  to  her  of  what^ 
ever  might  be  ascertained  to  be  the  value  of  tlie  ubb  and  occu- 
pation of  the  land  pending  the  appeal,  it  may  be  admitted  the 
sureties  would,  upon  payment;  of  the  amount  for  which  they 
had  become  liable  by  their  undertaking,  be  entitled,  for  their 
indemnity,  to  an  assignment  or  transfer  of  such  additional 
security.  Bat  there  is  nothing  in  this  case  that  would  auliior- 
ize  an  application  of  the  principle  which  entitles  a  surety, 
ui)on  payment,  to  an  assignment  or  transfer  of  the  securities 
of  the  principal  obligor,  or  debtor,  in  the  hands  of  die  obligee, 
or  creditor. 

In  our  judgment  the  demurrer  to  the  special  answer  of  the 
defendants  was  properly  sustained. 

Judgment  affirmed. 

Mr.  Chief  Justice  Sandbbson  expressed  no  opinion^ 


THOMAS  HOPPER  v.  W.  HENRY  JONES. 

JkBBoxAm  Dud  oimr  am  a  UovtoMB. —  ▲  dear  eeee  oofht  to  \» 

jnetlfy  a  jntj  or  a  Court  In  finding  upon  parol  teetlmonj  tlut  a  Seed 
al>io]iit«  on  Its  face  !■  a  mortgaca. 

PAIOL  Testimont. —  Parol  teitlmony  la  admlislblo  to  thow  tbat  a  flood  abao- 
Into  on  4ta  teea  la  a  mortgage. 

Appi&al  from  the  District  Court,  Seyenth  Judicial  Distriot, 
Sonoma  County. 

Plaintiff  recoyend  judgment^  tnd  defendant  appeale|d» 
The  other  facts  are  stated  in  the  opinion  of  the  Court* 

W.  Henry  Jones,  in  pro  per.,  tot  AfspeHleaL 

Oeorge  Pearce,  for  Respondent 
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By  the  Court,  Sawymi,  J. 

Tbis  is  an  action  to  recover  lands  in  Petaluma.  The  plain- 
tifF  relies  on  a  conveyance  from  defendant.  And  the  defendant 
sets  np  that  althongh  absolute  npon  ita  faces,  the  deed  of  con- 
veyance was  intended  to  be  a  mortgage  to  secure  money  due 
from  defendant  to  plaintiff.  Upon  this  point  the  evidence  was 
conflicting,  the  plaintiff  testifying  one  way,  and  the  defendant 
the  other,  and  the  testimony  of  the  other  witnesses  it  not 
absolutely  inconsistent  with  either.  The  question  was  fairly 
submitted  to  the  jury,  and  determined  against  the  appellant 
The  evidence  being  conflicting,  we  caxmot,  under  the  rule 
established  by  former  decisions,  disturb  the  verdict  Besides, 
if  it  were  submitted  to  us  as  an  original  question,  we  are  not 
sure  that  we  should  not  feel  called  upon  to  render  a  similar 
v^ict  A  dear  case  ought  to  be  made  to  justify  a  jury  or 
Court  in  finding  upon  parol  testimony  a  deed  absolute  upon 
its  face  to  be  a  mortgage. 

The  parol  testimony,  tending  to  show  that  the  deed  was 
designed  to  be  a  mortgage,  was  properly  admitted;  otherwise 
section  two  hundred  sixty  of  the  Practice  Act  would  be  nuga- 
tory. We  have  in  this  State  but  one  rule  of  evidenoe,  which 
is  applicable  alike  to  all  cases,  whether  at  law  or  in  equity. 
^Cunningham  v.  Hawkins,  27  CaL  606.) 

Judgment  affirmed. 
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teir  Rbtaiks  AH  AssroNABui  IimrussT  xv  X4A]vd  mwoht  nr  ▲^iciiftmuTm 
AT  wiM  owH  Saul—*  If  the  tdmlnlttrttor  of  mn  eiiaito  mftkes  a  m1«  of  lajad 
beloogJac  to  th«  ortate,  under  mm  wAw  of  the  Probate  Coart  procured  bj 
him,  and  at  the  eale  heeomea  the  porcbeaer  through  anothor  person,  who 
takes  and  holda  the  legal  title  hi  tmet  for  the  admlniatra^r  and  after- 
wards conveyi  It  to  him,  the  hdr  retatni  such  an  equitable  Interest  In  tht 
lan<9  as  is  assigntfUe,  and  the  asalgBee  may  maintain  an  aetloa  a,galiiat  the 
administrator  to  enforce  a  trust. 

JmiNxaTiAVOB  Bunna  aar  bib  «ww  Saui  la  Tnuam  hm  Hbib.— If  an 
adffllnlstnilor  becomss  a  purchaser,  through  another  person,  of  land  of 
the  estate  aold  bj  hlln  under  an  order  of  the  Probate  Coort,  the  heir  retains 
the  equitable  title,  and  his  deed  eoBTejra  ■oeh  equitable  title,  while  the 
li«ai  title  la  Teatai  te  the  admlnlatrator  who  holds  It  In  traat. 
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8ams.^Id  fuch  case  the  deed  of  the  hehr  coaveje  the  equitable  title,  and  hto 
deed  Is  erldence  of  his  Intention  to  disaffirm  the  sale. 

VoT  NncMSAax  ion  Vtftui  Que  Tnut  to  DisAVFiut  TMrnmn  Pobcbasb 
or  TnusT  BsTAtB. —  Where  nn  administrator  at  his  own  sale  becomes  tha 
pnrehaser  throoch  another  person  of  land  of  the  estate,  there  are  stroic 
reasons  for  holding  that  the  relation  of  tmstee  and  oetfiii  cue  trmei  Is  not 
hj  the  fact  of  the  sale  shifted  from  the  land  to  the  proceeds  of  the  sale^ 
bot  that  the  administrator  remains  a  trastee  as  to  ths  land  until  tha  heir 
affirms  the  sale. 

FracHAsn  ax  AmcnnamAion  ms  km  own  BkSM  wot  Tom^— If  m  adminis- 
trator at  his  own  sale,  made  under  an  order  of  the  Probate  Court,  bnjs  tha 
land  of  the  estate  through  another  person,  the  sale  Is  not  fold,  but  only 
voidable  at  the  election  of  the  heirs  or  other  persons  interested  In  the  estatib 
who  maj  haTO  the  sale  sot  aalde  and  the  administrator  declared  a  trustee. 

Onnnns  or  PionATn  Ooubt.—  If  the  Probate  Court,  In  a  matter  where  It  has 
jurisdiction,  makes  an  order  upon  insufficient  evidence,  or  contrary  to  the 
•Tldence^  tha  order  cannnt  as  that  ground  he  attacked  In  a  collateral  pfo- 
eeedtaig. 

OnDBB  or  PiOBATi  CouBT  TO  Sbll  Ebal  Bstatb.^—  If  stt  admlnlstratsT  procures 
an  order  of  the  Probate  Court  for  the  sale  of  real  estate  to  paj  a  debt 
which  the  administrator  had  prerloualy  paid  with  flmda  af  the  esUt^,  It 
Is  not  a  fraud  which  wUl  enable  tha  order  ia  ba  nttacfead  Ia  m  aailnlsnl 
proceeding. 

■Am.— An  order  ef  a  Probate  Court  to  asU  alt  the  real  eatoto  af  aa  Inteatatt 
ta  pay  debts,  when  the  sale  of  a  email  portion  would  haTO  baon  saffldeB^ 
cannot  for  thla  teaaon  be  aat  aside  in  a  eaUateral  proceeding 

iBvoiANCB  AM  A  OBouMn  fOB  Bbubt  tB  BQurTT. —  Tho  fact  that  m  parae«  Is 
nnieamed  and  Ignorant  of  legal  proceedinga  afforda  no  ground  eC  relief  hi 
aqulty,  nnleas  It  also  appeara  that  he  relied  for  Information  upon  tha  peraos 
•gainst  wheat  relief  to  aanghl;  and  aneh  peraon  atfaripreaentafl  tha  attta 
ef  facta. 

BzaTun  or  liixiTAnoBa.— -tha  Statute  of  Umltatlona  to  applleaUa  nllfea'ta 
cauaea  of  actton  In  equity  and  at  tow. 

puukoiNoa  nr  AcnoN  bob  RsLnr  ov  Oboobd  or  Wulod. —  Whan  tha  eanaa  ad 
action  aUted  in  tha  complaint  to  for  relief  on  the  gronnd  af  fHwd,  and  to 
stated  to  haTa  accrued  more  than  three  yeara  before  the  commeneesMnt  ed 
the  action,  the  complaint  should  alao  arer  that  the  acta  constituting  the 
fimnd  had  been  dlaeoTsred  within  three  yeara;  but  If  tha  replication  nsn- 
talna  thto  aTennent,  and  thte  issue  to  trtod  wlthoat  obleetlaaw  tha  lrfi«n- 
larlty  in  the  sMnner  of  prcaentlng  the  tosua  wlU  be  disregnrdad. 

fbuonto  SvATUTB  or  LiMiTAnoMS.— A  defendant  relying  an  tho  Statnta  ed 
LimiUtlena  ahonld  not  allega  suttar  af  tow,  bnt  tha  fhcto  which  bring  hia 
wlthto  the  atatute. 

AaawBB  BBTBHO  OB  8TATDTB  OB  LocnATtBVB.— An  nnswer  stattog  that  tha 
cauae  of  action  has  not  accrued  within  Ato  yeara,  to  euffident  for  Ato  years ; 
and  for  any  period  of  limitatloB  named  to  the  ataXnta,  leas  than  Ave  yeara. 

Chibructivb  Pbaob— IBTATim  or  LiMiTAnoNa.— nia  dauae  to  the  seren- 
teenth  section  af  tha  Statute  of  Llmltatlona,  pmrldtog  that  an  action  fbr 
relief  on  tha  ground  of  fraud  ahall  not  be  deesMd  to  have  accrued  until  tha 
discovery  of  the  fhcta  constituting  tha  fraud, .  to  mppHrahle  ta  canatructlTO 
fraud  an  well  as  fraud  to  fact 
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Stateneat  «f  Fftet*. 

LiMFTATioir  OP  Trm  ros  Rki^obt  on  Qbqvmp  ov  Fsaud.— -Ab  Aetton  fdr  relief 
on  tbe  irroimd  at  fnad  may  bt  commoieed  at  aay  tlm*  within  thrc«  jean 
after  a  dtscoTcry  of  the  faeti  eonatltnthif  the  fraud,  «r  af  tacts  aallclwt  ta 
pat  a  p^raon  aC  ofdlnary  totalligwica  and  prodanca  oa  ISQalry, 

Appsai.  from  the  District  Conrt^  Fourth  Judicial  District, 
City  and  County  of  San  Frandsco. 

Jack  Hina  died  at  tbe  City  of  San  Frandsco^  intestate,  on 
the  3d  day  of  October,  1850,  leaving  Mazy  Hina,  bis  widow, 
him  surviving  his  sole  heir. 

The  said  Mary  Hina,  and  the  defendant  Henry  G.  Blank- 
man,  were  appointed  administrators  of  the  estate  of  said  Jack 
Hina,  deceased,  and  duly  qualified  as  such,  and  took  upon 
themselves  Uie  duties  of  such  administrators. 

The  property  and  assets  of  such  estate  were  the  lands  and 
premises  described  in  the  complaint,  being  fifty-vara  lot  Kum- 
ber  Two  Hundred  and  Eigthy-Two  on  the  official  map  of  San 
Francisco;  and  there  came  to  the  hands  of  the  defendant,  as 
administrator,  the  snm  of  eight  hundred  and  ninety  dollars  in 
eash,  and  there  was  other  personal  estate  of  the  value  of  about 
two  hundred  dollars* 

Said  lands  and  premises  were  subject  to  an  incumbrance,  by 
way  of  mortgage,  in  the  snm  of  seven  hundred  dollars,  exe- 
eoted  by  said  Jack  Hina  in  his  lifetime,  bearing  interest  at 
the  rate  of  ten  per  cent  per  month,  on  which  interest  was 
paid  bj  Jack  TTina  in  his  lifetime,  to  the  24rth  of  August, 
1850. 

On  the  16th  day  of  December,  1850,  the  defendant,  as 
administrator,  presented  a  petition  to  the  Probate  Court  for 
Ae  sale  of  said  lands  and  premises  to  pay  said  mortgage  debt 
and  SKpenses  ci  administration,  in  which  petition  the  said  Mary 
Hina,  oo-administrator,  was  not  joined. 

The  only  debt  or  claim  against  the  said  estate,  excepting  the 
costs  and  expenses  of  administration,  was  the  said  mortgage 
debt 

On  the  24th  day  of  December,  1850,  and  while  the  proceed- 
ings for  a  sale  were  pending  in  the  Probate  Courts  the  defend- 
ant Blankman  paid  the  amount  due  on  said  mortgage  to  the 
mortgagee,  and  procured  and  caused  the  said  mortgage  to  be 
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assigned  to  one  Joseph  B.  Bidleman  for  his,  the  said  Blank- 
man's  benefit 

Said  Blankman  continued  to  proseente  said  application 
before  the  Probate  Court  for  a  sale  of  said  premises,  and 
obtained  an  order  for  such  sale,  and  on  the  15th  day  of  Febru- 
ary, 1851,  said  premises  were  put  up  for  sale  at  public  auction, 
and  struck  off  to  one  William  A.  A.  Beis,  as  the  purchaser,  at 
the  price  and  sum  of  fourteen  hundred  and  fifty  dollars,  and  a 
conveyance  was  made  by  said  Blankman,  as  administrator,  to 
said  Reis,  but  in  fact  for  the  benefit  of  the  defendant  Blank- 
man^  and  no  money  was  in  fact  paid  by  said  Beis  on  such  sale 
and  purchase. 

On  the  10th  day  of  April,  1851,  the  said  Beis  conveyed  the 
said  lands  and  premises  to  said  Joseph  B.  Bidlenum,  who  took 
said  conveyance  and  held  said  lands  thereunder  in  trust  and 
for  the  benefit  of  said  Blankman. 

On  the  19th  day  of  February,  1851,  the  said  Blankman 
caused  an  action  to  be  commenced  in  the  name  of  the  said 
Joseph  B.  Bidleman,  as  plaintiff,  in  the  District  Oourt  of  the 
Fourth  Judicial  District,  wherein  said  Blankman,  as  adminis- 
trator, and  said  Beis,  were  made  defendants,  and  were  the 
only  defendants,  for  the  purpose  of  foreclosing  said  mortgage 
and  selling  said  premises.  A  judgment  and  decree  was  ren- 
dered in  said  action  by  and  with  the  written  consent  of  the 
defendants  therein,  for  the  foreclosure  and  sale  of  said  prem- 
ises, and  on  the  31st  day  of  March,  1851,  said  premises  were 
put  up  for  sale  under  said  decree,  and  struck  off  to  said  Joseph 
B.  Bidleman,  as  the  purchaser,  for  the  sum  of  eight  hundred 
and  fifty-eight  dollars,  but  in  fact  for  the  benefit  of  said 
defendant  Blankman;  and  on  the  first  day  of  April,  1851,  the 
Sheriff  executed  a  deed  to  said  J.  B.  Bidleman,  as  such  pur- 
chaser, who  took  the  same  in  trust  and  for  the  benefit  of  said 
Blankman. 

Afterward,  and  in  the  month  of  April,  1851,  the  said  Blank- 
man  caused  an  action  to  be  commenced  and  prosecuted  in  the 
District  Court  of  the  Fourth  District,  in  the  name  of  said 
Bidleman,  as  plaintiff,  but  for  the  benefit  of  said  Blankman, 
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and  against  tlie  aaid  Mary  HinA,  as  defendant^  to  reoaver  i)oe- 
session  of  said  lands  and  premises,  and  snch  proceedings  were 
had  that  judgment  was  reeovered  in  favor  of  the  plaintiff 
therein  for  the  possession  of  said  prraiises;  a  writ  of  execu- 
tion was  issned  on  said  jadgment^  and  was  exeeuted  on  the 
12th  day  of  June,  1851,  by  removing  said  Mary  Hina  firom 
the  premises,  and  putting  said  Bidleman  in  possession  thereof. 

On  the  30th  day  of  December,  1851,  the  said  J.  B.  Bidle- 
man made,  executed,  and  delivered  to  said  Blankman  a  deed 
of  conveyance  of  said  premises,  which  conveyance  was  therein 
expressed  to  be  for  the  consideration  of  fifteen  hundred  dollars, 
but  no  consideration  was  in  fact  paid,  or  agreed  to  be  paid ; 
and  such  conveyance  was  made  at  the  request  of  said  Blank- 
man,  and  without  any  consideration,  which  said  conveyance 
was  acknowledged  and  duly  recorded  in  the  office  of  the 
Becorder  of  the  County  of  San  Francisco,  on  the  8d  day  of 
January,  1852. 

Said  Mary  Hina  left  and  removed  from  the  City  and  County 
of  San  Francisco  about  the  month  of  June,  1851,  and  after  she 
was  removed  from  the  premises  under  the  aforesaid  writ  of 
execution,  and  has  ever  since  resided  in  the  County  of  EI 
Dorado,  in  this  State,  more  than  one  hundred  and  fifty  miles 
from  the  City  of  San  Francisco,  and  never  returned  to  the  said 
city  and  county  till  after  the  commencement  of  this  action. 

On  the  18th  day  of  April,  1851,  the  said  Blankman  ren- 
dered his  final  account  and  was  discharged  by  the  order  of  the 
Probate  Court  from  his  office  as  admiDistrator  of  said  estate. 

On  the  28th  day  of  February,  1861,  the  said  Mary  Hina 
sold,  assigned,  transferred  and  conveyed  to  the  plaintiff  the 
said  lands  and  premises,  and  all  her  rights  and  interests  therein 
and  her  claim  thereto,  and  to  the  rents  during  the  time  the 
said  Blankman  has  held  and  enjoyed  the  same. 

In  1861,  just  before  the  commencement  of  the  action,  Bidle- 
man first  informed  Mary  Hina  that  he  purchased  the  prop- 
erty in  trust  for  Blankman,  and  at  Blankman's  request,  and 
paid  no  consideration  for  it  Blankman  had  never  given  her 
this  information. 
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The  Court  below  found  that  there  waa  no  fraud  in  f act^  and 
alao  found  that  the  knowledge  that  the  pi^rdiase  and  sale  of 
the  property  at  the  probate  and  foreclosure  sales  were  made 
in  trust  for  the  defendant  Blankman,  came  to  the  knowledge 
of  Mary  Hina  more  than  fi^e  years  before  the  commencement  of 
the  action. 

The  action  was  commenced  in  Hardi,  1861.  The  Court 
below  rendered  a  judgment  for  defendant,  and  plaintiff  ap- 
pealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court.    . 

Doyle  A  Berber,  and  DeloB  Lake,  tot  Appellant 

Blankman,  in  selling  the  property  of  Hina's  estate  under 
the  order  of  the  Probate  Court,  was  acting  as  a  trustee  for 
the  heir,  Mary  Hina.  Davtme  y.  Farvning^  2  J.  C.  256; 
Baker  y.  Whiting,  2  Sumn.  481;  Van  Home  r.  Fonda,  6  J. 
a  409.) 

The  sale  by  himself  to  himself,  being  in  violation  of  his  duty 
as  trustee,  did  not  discharge  the  trust,  and  he  still  continued 
a  trustee  of  the  legal  estate  for  Maiy  Hina's  benefit,  subject 
to  her  right  to  afSrm  or  disaffirm  the  sale,  which  right  was 
incident  to  the  equitable  estate  or  trust  in  die  property  which 
she  still  possessed. 

To  the  point  that  a  trustee  puidiasing  at  his  own  sale 
remains  a  trustee,  see  Fox  t.  Mackreth,  1  White  k  Tudor  L. 
C.  79,  109,  101,  123;  Rogers  v.  Rogere,  1  Hopkins,  624; 
Brown  v.  Lynch,  1  Paige,  147 ;  Drgsdale'e  Appeal,  2  Harris, 
687;  Jenkins  v.  Eldridge,  3  Story,  290;  Davaue  t.  Fanning, 
S  J.  C.  262 ;  2  Spence  Eq.  Juris.  256. 

That  no  act  of  the  trustee  shall  prejudice  the  equitable 
estate  of  the  eesUd  que  trust,  see  1  Cruise's  Dig.  449.  §9 ;  Id. 
897,  §66;  Story  Eq.  Juris.  §1,261;  2  Spence  Eq.  Juris.  876. 

This  trust  or  equitable  estate  in  Mary  Hina  would,  in 
the  natural  course  of  events,  ha^e  descended  to  her  heirs. 
(1  Cruise's  Dig.  407,  §9;  Dohson  T.  Raeey,  8  Sandl  Ch.  61; 
Camphell  v.  Johnson,  1  Id.  148;  Ward  r.  Smiih,  8  Id.  592; 
Evertson  v.  Tappen,  6  J.  C.  497,  618.) 
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It  therefore  passed  to  the  plaintiff  under  and  hj  virtue  of 
the  oonvejances  set  forth  in  the  transcript  (1  Cruise's  Dig. 
407,  88;  Id.  406-6,  §81-4;  Lewin  on  Trnsts,  498,  655; 
Quitm  V.  Moore,  16  N.  Y.  488;  Daker  r.  Whiting,  3  Snmn. 
477,  480,  482,  484,  ^ich  is  preeisely  in  point 

Blankman  eould  derive  no  equitable  title  through  a  pur- 
diase  fraudulent  in  law,  and  in  direct  contravention  of  the 
lUtnte.  (Stoics  Eq.  Juris.  §§1,264, 1,265.)  It  is  claimed  that 
the  equitable  estate  must  have  been  in  Blankman,  because 
he  could  have  conveyed  a  good  title,  legal  and  equitable^  to  a 
hona  fide  purchaser.  But  the  trustee  of  the  leffl  estate  can 
always  do  this.  (1  Cruise  Dig.  449,  §10.)  So  a  thief  who 
has  no  property  in  goods  can  vest  a  good  title  in  the  pur^ 
chaser,  according  to  the  English  law,  by  sale  at  market  overt. 
Other  illustrations  might  be  drawn  from  the  law  of  negotiable 
securities,  bills  of  lading,  etc. 

The  provision  of  the  Statute  of  Limitations  applicable  to 
this  case  is  contained  in  the  seventeenth  section  ot  the  Act, 
whidi  prescribes  three  years  as  the  limitation  of  an  action  for 
relief  on  the  ground  of  fraud,  the  cause  of  action  not  to  be 
deemed  to  have  accrued  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud. 

The  one  hundred  and  ninetieth  section  of  the  Probate  Act 
lefers  to  sales  made  in  good  faith  by  the  administrator  to  a 
third  party,  which,  owing  to  some  irregularity  in  the  proceed- 
ings, pass  no  title.  The  object  of  this  provision  is  to  secure 
the  title  of  the  purchaser  under  such  sales  after  the  lapse  of 
three  years.  But  suppose  the  administrator  had  fraudulently 
sold  to  a  fraudulent  purchaser  a  part  of  the  decedent's  estate, 
and  that  the  heir  had  filed  a  bill  against  the  purchaser  to  set 
aside  the  conveyance  on  the  ground  of  fraud,  can  it  be  doubted 
that  the  seventeenth  section  of  the  Statute  of  Limitations  would 
apply  to  the  case?  And  if  it  would  apply  to  a  suit  against 
the  purchaser  from  the  administratoi,  why  not  to  a  suit  against 
the  administrator  himself  when  be  becomes  the  purehasert 


i 


I 


BOTD  V.  BLAJ^K3CA2f.  [Sup.  Ct. 


Aigoment  for  ]l««poiid«nt. 


Section  one  hundred  and  eighty-nine,  if  it  appears  to  a  case 
like  the  present,  merely  furnishes  the  heir  with  a  cumulative 
remedy.  Can  any  reason  be  suggested  why  the  Legislature, 
after  having  positively  prohibited  the  administrator  from  pur- 
chasing the  estate  entrusted  to  his  charge,  should  permit  him 
to  retain  his  purchase  undisturbed,  if,  with  all  the  means  of 
concealment  at  his  command,  he  can  cover  up  the  transaction 
for  the  period  of  three  years?  The  fraudulent  purchaser  of 
prop^y  at  an  administrator's  sale,  whether  such  purchaser 
be  a  third  party  or  the  administrator  himself,  is  liable  to  an 
action  for  ^^  relief  on  the  ground  of  fraud ''  at  any  time  within 
three  years  after  the  discovery  of  the  facts  constituting  the 
fraud.  If  the  sale  by  Blanknum  to  himself  was  utterly  void, 
the  plaintiff  is  still  entitled  to  the  relief  demanded.  For  as 
Blaiikman  continued  after  the  sale  to  hold  the  property  subject 
to  the  trust,  being  still  the  trustee  of  Mary  Hina,  the  cestui 
que  trust,  the  plaintiff  is  entitled  to  have  that  trust  declared, 
to  an  account  of  the  rents  and  profits,  and  to  a  surrender  of 
possession.  (2  Washburn  Seal  Prop.,  p.  210,  §18 ;  Willard's 
Eq.  Jurisprudence,  48;  Mohawk  Bank  v*  Atwater,  2  Barb. 
Ch.  62.) 

Supposing  the  sale  void,  the  Statute  of  Limitations  never 
began  to  run,  as  against  Mary  Hina,  until  1861,  because 
Blankman  never  disclosed  to  her,  nor  did  she  ever  learn,  nor 
was  she  chargeable  with  notice  of  the  fact  until  thm,  that  he 
had  himself  purchased  the  property,  or  that  he  claimed  pos- 
session by  virtue  of  such  purchase.  (Tiffany  &  Bullard  on 
Trustees,  716 ;  Way  v.  Cutting,  20  N.  H.  188,  West  v.  Shan, 
8  Jones'  Eq.  N.  C.  103;  BandaU  v.  Errington,  10  Vesey,  428; 
1  White  &  Tudor,  L.  C.  186,  117;  Painter  v.  Henderson,  7 
Barr.  50. 

E.  W.  F.  Sloan,  for  Bespondent 

A  purchase  by  trustee,  whether  in  his  own  name  or  in  the 
name  of  another,  is  not,  per  se,  fraudulent.  (CampbeU  v. 
Walker,  6  Ves.  678,  680,  681 ;  Whichcote  v.  Lawrence,  8  Ves. 
Jr.  760;  Prevost  r.  Oratz,  1  Pet  0.  0.  R  868;  8.  0.  m 
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Appeal,  6  Wheat  481 ;  Van  Eppa  v.  Van  Epps,  9  Paigo,  240 ; 
DavouB  V.  Fanning,  2  J,  Cb.  E.  268;  Famam  v.  Brooks,  9. 
Pick.  B.  212;  Jackson  v.  Wookey,  11  J.  It  455 ;  1  Storjr's  Eq. 
Jut.,  Sees.  321,  822,  1,261,  1,262.) 

In  Michaud  v.  Oirod,  4  How.  U.  S.  668,  cited  by  appellant, 
there  are  some  unguarded  expressiona  in  the  opinion  of  the 
Court,  as  delivered  by  Mr.  Justice  Wayne,  to  the  effect  that 
such  a  pnichaae  is,  per  ae,  fraudulent  and  void*  It  will  be 
observed,  however,  that  there  was  evidence  of  a  sinister 
intent — of  frauds  in  fact — rin  that  casa  The  dictum,  "that 
the  purchase  by  a  trustee  carries  fraud  on  the  face  of  it,"  never 
was  a  rule  in  equity.  The  assumption  is  contradicted  by 
every  authority  cited  in  the  opinion.  In  Prevosl  v.  Oratz,  1 
Pet  C.  C.  It  868,  Mr.  Justice  Washington  says: 

"The  trustee  can  never  purchase  or  hold  the  property  dis- 
charged of  the  equity  of  the  cestui  que  trust  to  oall  upon  him, 
ixk  a  reasonable  time,  to  account  for  the  profit  or  to  have  a 
resale.  The  purchase,  however,  by  the  trustee,  is  not  abso* 
hitely  void,  but  voidable  at  the  election  of  the  cestui  que  trust, 
if  he  is  dissatisfied  with  it,  and  in  a  reasonable  time  after  a 
knowledge  of  the  fact  impeaches  its  validity." 

The  case  of  Mackreih  v.  Fox,  2  Bra  C.  R.  410,  is  referred 
to^  but  sustains  no  such  proposition.  The  language  of  the 
note  at  the  foot  of  page  410,  and  which  was  particularly  cited, 
is  that  *'  Mackreth  lost  the  character  of  trustee  when  he  became 
a  purchaser  of  the  estate." 

The  doctrine  is  clearly  stated  by  the  Master  of  the  Bolls,  in 
Campbell  v.  Walker,  5  Ves.  60,  where  he  said: 

"I  take  the  result  of  the  evidepce  in  this  case  to  be  that 
this  was  a  bone  fide  sale,  liable  to  be  impeached  only  from  the 
circumstance  that  the  purchasers  were  trustees,  and  then  it  is 
a  very  important  question. 

^Plaintiffs  insist  that  acoording  to  the  principle  which  has 
pi«vailed  in  these  cases,  the  cestui  que  trust  has  a  right  to  put 
an  end  to  this  sale;  and  I  am  of  opinion  the  rule  of  the  Court 
goes  to  this  extent 

**  I  will  lay  down  the  rule  as  broad  as  this,  and  I  wish  trus- 
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tees  to  understaiul  it,  that  any  trustee  purchasing  the  estate  ia 
liable  to  have  his  purchase  set  aside,  if,  in  any  reaaonable  time, 
the  cestui  que  trust  chooses  to  say  he  is  not  satisfied  with  it» 

''The  trustee  purchases  subject  to  that  equity,  that  if  the 
cestui  que  trust  come  in  a  reasonable  time^  they  may  call  to 
have  the  estate  resold. 

*^They  must  buy  with  that  dog. 

*'I  perfectly  agree  with  the  Lord  Chancellor,  in  Whiehad^ 
v.  Lawrence,  3  Yes.  740,  it  was  a  perversicm  of  the  rule  to  say 
no  trustee  should  buy.     There  never  was  such  a  rule.*' 

I  think  it  must  be  regarded  as  well  established  law,  that  m 
purchase  by  the  trustee  is  not  necessarily  fraudulent  in  f act^ 
and  that  the  right  of  the  cestui  que  trust  to  put  an  end  to  the 
sale  by  bill  in  equity  is  not  assignable.  Upon  the  supposition, 
however,  that  by  the  conveyance  from  Mary  Hina  to  appel- 
lant, the  latter  became  vested  veith  all  her  rights,  both  legal 
and  equitable,  the  Statute  of  Limitations  would,  nevertheless, 
interpose  an  immovable  barrier  against  any  recovery. 

The  first  aspect  of  the  case,  as  presented  by  the  bill,  ia 
that  of  fraud  in  fact  Assuming  the  <diarge  to  be  true  for 
the  sake  of  the  argument,  the  seventeenth  section  of  the  Stat- 
ute of  Limitations  expressly  applies;  and  the  lapse  of  three 
years  from  the  date  of  the  "  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud,"  constitutes  a  bar.  The  appli* 
cation  of  the  statute  in  this  State  to  suits  in  equity  is  not  left 
to  the  discretion  of  the  Court.  When,  by  its  own  express 
terms,  the  Statute  of  Limitations  is  made  applicable  alike  to 
actions  at  law  and  to  suits  in  equity,  its  provisions  are  equally 
imperative  in  both.  {Famam  v.  Brooks,  9  Pick.  243;  Johtir 
son  V.  Ames,  11  Id.  182 ;  Bacon  et  4L  v.  Howard,  20  How. 
25;  Lord  v.  Norris,  18  CaL  487.) 

Touching  the  second  ground  of  relief  ^  however,  it  is  said  by 
appellant's  counsel  that,  as  between  trustee  and  cestui  que  trust, 
the  Statute  of  Limitations  does  not  apply.  It  is  admitted 
that  where  there  is  an  express  passive  trust,  where  the  trustee 
holds  the  legal  title  to  the  use  of  another  without  any  aetion 
on  his  part,  or  he  is  to  execute  the  trust  by  collecting  and 
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applying  the  rentB,  or  by  a  oonveyaaoe  of  the  legal  estate  to' 
Borne  particular  peraon,  aa  a  general  rule  the  statute  cannot 
mn. 

Again,  where  the  trust  is  to  he  ezeoated  by  a  sale  of  the 
land  to  the  hi^est  bidder,  there  can  be,  as  a  general  rule^  no 
adverse  holding  until  after  a  sale  and  conyeyanoe  actually 
takes  place. 

By  a  sale,  however,  the  trust,  being  eixeouted,  is,  as  to  the 
land  itself,  eztinguiahed,  and  attaches  to  the  proceeds  until 
they  are  paid  over,  or  otherwise  properly  applied  or  accounted 
for.  If  the  trustee  becomes  directly  or  indirectly  the  pur- 
chaser, the  cestui  que  trust  cannot  pursue  the  lands  and  pro- 
ceeds of  the  sale  both.  He  can  charge  the  trustee  as  to  either, 
at  his  election.  From  the  time  of  the  purchase  by  the  trustee, 
however,  he  becomes  an  adverse  holder.  Such  assertion  of 
an  adverse  title  on  his  part  is  an  open,  unequivocal  repudiation 
of  the  trust.  But  unless  the  cestui  chooses  to  abide  by  the 
sale,  he  can  come  into  equity  and  demand  a  resale  of  the 
land,  or  where  it  is  practicable,  refund  the  proceeds  and  claim 
a  conveyance.  A  right  of  action  has  then  accrued  to  him, 
against  which  the  Statute  of  Limitations  will  commence  run- 
ning. The  doctrine  that  the  statute  does  not  run  against  the 
cestui  que  trust  ia  founded  on  the  ground  that  the  possession 
by  the  trustee  is  not  inconsistent  with  his  ri^t  and  interest, 
and  does  not  apply  where  the  trustee  actually  holds  adversehf. 
{Boone  ▼.  Chiles,  10  Pet  223;  Avery  v.  Holland,  SK)verton, 
71;  WHson  r.  Watkins,  3  Pet  61,  62.) 

A  purchase  by  the  trustee,  Sheriff,  or  othjsr  party  charged 
with  the  sale  of  property,  is  not,  per  se,  fraudulent  in  fact 
So  held  in  Dobson  v.  Bacey,  8  Sandf  .  C.  B.  63,  where  it  is  said, 
**  The  law  declares  die  sale  unwarrantable  on  grounds  of  pub- 
lic policy,  irrespective  of  any  proof  of  injury  or  intentional 
wrong."  In  Ward  v.  BtniOi,  Id.  597,  where  the  administrator 
had  purchased  at  a  sale  under  the  Surrogate's  order,  it  was 
admitted  by  the  Vice  Chancellor  that  there  was  no  evidence 
of  intentional  fraud,  holding  that  the  deed  was  not  void,  but 
voidable  at  the  instance  of  the  heirs.     In  Yon  Bpps  v.  Van 
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Bpps,  9  Paige,  241,  242,  it  is  said,  that ''  In  cases  of  this  kind, 
the  Court  does  not  suffer  itself  to  be  dra^vn  aside  from  the 
application  of  the  equitable  rule  by  any  attempt  on  the  part 
of  the  purchaser  to  establish  the  fairness  of  the  puichase/' 
In  Terry  v.  Bank  of  Orleans,  9  Paige,  664,  the  Chancellor 
remarked,  that  '^Whether  Lot  No.  182  was  or  was  not  worth 
more  than  the  amount  of  the  agent's  bid,  is  a  matter  of  fact 
which  is  never  inquired  into  in  such  cases ;''  declaring  that  the 
sale  is  to  be  art  aside  in  all  cases  if  application  be  made  in  due 

By  the  Court,  Rhodes,  J* 

This  action  was  brought  to  establish  and  enforce  a  trust  in 
favor  of  the  plaintiff,  as  the  grantee  and  assignee  of  Mary  Hina, 
the  heir  at  law  of  Jack  Hina,  deceased,  as  to  certain  premises, 
that  the  defendant  purchased  at  his  own  sale  as  administrator; 
and  as  incidental  to  the  relief  sought  in  respect  to  the  alleged 
'trust,  the  plaintiff  prayed  for  an  account  of  the  rents  and 
profits,  and  for  the  delivery  of  the  possession  of  the  premises. 

The  mortgage  executed  by  Tack  Hina  in  his  lifetime,  which 
it  is  alleged  the  defendant  fraudul^tly  procured  to  be  assigned 
and  foreclosed,  and  the  sale  and  conveyance  of  the  premises 
which  it  is  allied  were  fraudulently  made  for  the  benefit  of 
the  defendant,  may  be  dismissed  from  consideration  except 
so  far  aPthose  matters  bear  upon  the  question  of  fraud  in 
procuring  the 'order  of  sale  from  the  Probate  Court,  as  the 
legal  title,  which  was  then  in  Mary  Hina,  was  unaffected  by 
those  proceedings,  because  she  was  not  made  a  party  to  the 
foreclosure  suit.  The  questions  we  shall  first  consider,  grow 
out  of  the  fact  charged  by  the  plaintiff,  and  found  by  the 
Court  below,  that  the  defendant,  while  acting  as  one  of  the 
administrators  of  Jack  Hina,  deceased,  puichased  the  premises 
per  inlerposUam  personam  at  his  own  sale,  which  he  made 
under  the  order  of  the  Probate  Court  It  is  alleged  in  the 
oomplaint  that  the  proceedings  in  the  Probate  Court,  for  the 
purpose  of  procuring  the  sale,  and  the  sale  itself,  and  all  pro- 
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ceedingB  ocnmeeted  therewith,  are  wholly  fraudtilent  and  void. 
The  plaintiff'B  oounsel^  however,  oontenda  that  the  sale  is  void 
only  at  the  instance  of  the  cestui  que  trust — that  is  to  say  — 
that  the  sale  ia  -voidable.  His  position  is  Aat  Blankman,  in 
selling  the  property  as  administrator,  acted  as  the  trustee  of 
the  heir;  that  his  sale  to  himself  did  not  discharge  the  trast; 
that  the  heir,  as  the  cestui  que  trust,  possessed  the  right  to 
affirm  or  disaffirm  the  sale,  and  that  such  right  was  incident  to 
the  eqnitable  estate  which  she  possessed  in  the  property.  The 
defendant's  position  is  that  Hke  sile  was  voidable  only  at  the 
election  of  the  heir,  and  conpled  willi  that^  is  the  farther  posi- 
tion tliat  by  the  sale  she  became  divested  of  every  assignable 
right  or  intereet  in  the  land. 

Effect  of  purchase,  hy  an  administrater,  at  his  own  sale,  made 
hy  order  of  the  Probate  Court,  of  land  belonging  to  the  estate. 

We  may  say  here,  that  we  cannot  assent  to  die  latter  posi- 
tion of  the  d^endant.  If  it  is  admitted  that  anything  passed 
by  the  sale,  it  must  be  oonceded  that  the  legal  title  passed; 
and  after  the  administration  is  closed  it  woold  be  difficult  to 
diarge  the  defendant  as  trustee  in  respect  to  the  real  property, 
unless  he  was  vested  with  the  l^al  title ;  but  in  r^^rd  to  the 
equitable  title,  we  are  of  the  opinion  that  Mary  Hina,  by  her 
deed  to  the  plaintiff,  gave  evidence  of  her  determination  to 
disaffirm  the  sale;  that  at  the  time  of  its  execution  she  held 
die  equitable  title  as  fully  as  before  the  sale,  and  that  by  her 
deed  she  conveyed  such  equitable  title  to  the  plaintiff.  And 
it  admits  of  serious  doubt  whether  the  sale,  confessedly  in 
contravention  of  the  rales  of  equity,  even  temporarily  ^'set 
afloat*'  her  equitable  interest,  so  that  an  act  of  disaffirmance 
was  necessaiy  in  order  to  attach  it  again  to  the  property. 
There  are  strong  reasons  for  holding  that  upon  a  sale  of  this 
character,  die  relation  of  the  cestui  que  trtist  is  not,  by  that 
fact  alone,  shifted  from  the  property  to  the  proceeds  of  the 
sale,  but  that,  in  order  to  cut  her  off  from  any  irecoarse  upon 
the  land,  and  restrict  her  to  the  proceeds,  there  must  be  either 
•ome  positive  act  of  affirmance  of  the  sale,  or  such  an  toqui- 
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escencQ  in  it,  manif  06ted  by  the  receipt  of  the  proceeds,  or  by 
a  delay  beyond  the  period  fixed  by  the  Statute  of  Limitation, 
in  conunencing  proceedings  to  set  it  aside,  or  in  some  other 
manner,  that  the  Court  will  deem  it  equivalent  to,  and  pre- 
sumptively a  ratification  of  the  sale.  By  her  disaffirmance, 
she  elects  to  have  the  1^^  title  held  as  it  was  before  the  sale, 
and  have  the  property  remain  subject  to  all  the  trusts  with 
which  it  was  formerly  charged.  In  the  absence  of  a  disaffirm- 
ance, that  is  to  say,  of  an  assertion  of  her  interest  in  the  land 
within  a  reasonable  time,  the  equitable  interest  of  the  cestui 
que  trust  is  presumed  to  have  become  united  to  the  legal  title, 
in  the  hands  of  the  trustee  holding  adversely  to  the  eeshd  que 
trust  An  illustration  may  be  found  in  ibe  case  of  a  will,  that 
gives  to  any  legatee  a  portion  of  the  estate  of  the  testator,  and 
to  another  legatee  some  of  the  first  legatee's  property.  The 
will,  of  itself,  does  not  divest  the  first  legatee  of  any  title  to 
his  own  property,  but  his  affirmance  of  the  disposition  made 
by  the  will,  manifested  by  his  election  to  take  under  it,  is 
held  in  equity  to  pass  his  interest  in  what  was  his  own  prop- 
erty, to  the  second  legatee;  and  if  he  relies  upon  his  ri^t, 
independent  of  the  will,  it  cannot  be  said  that  he  was  at  any 
time  even  temporarily  divested  of  the  title  to  his  property  that 
was  attempted  to  be  bequeathed.  The  right  of  election  in  the 
cestui  que  trust  to  affirm  or  disaffirm  the  sale  must  have  for  its 
support  some  interest  in  the  premises  sold.  He  cannot  acquire 
the  equitable  title  by  mere  assertion,  nor  can  it  with  much 
show  of  reason  be  said,  that  by  indicating  his  election  to  have 
the  legal  title  restored  to  its  original  status,  he  acquires  any 
rif^t  or  title  he  did  not  possess  before  tnaHtig  the  election. 

Sale  of  Ae  iruri  estate  and  purehase  of  eame  hy  (he  tr%istee 
who  holds  the  hgid  tUU. 

In  a  case  where  the  trustee  holds  the  \egtl  title,  and  the 
trust  is  to  be  executed  by  a  sale  of  the  im>perty  for  money, 
and  the  trustee  becomes  the  purchaser,  imd  holds  in  his  hands 
the  money  representing  the  purchase  money,  ready  to  be  paid 
over  to  tile  cestui  que  trust,  the  money  evidentiy  is  not  tiie 
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mtmej  oi  the  cestui  que  trust,  as  it  would  be  considered  had 
the  sale  been  properly  made  to  a  third  person,  and  it  does  not 
become  jiis  property  until  he  elects  to  affirm  the  sale  and  re- 
ceive the  money;  and  if  it  is  true  that  the  purchase  by  the 
trustee,  divests  the  cestui  que  trust  of  his  equitable  interest  in 
the  land,  then  it  follows  that  there  is  a  time  —  the  ime  inter- 
vening between  the  sale  and  the  election  by  the  cestui  que 
trust — that  he  owns  neither  an  interest  in  the  land  nor  the 
money  arising  from  its  sale.  Instead  of  saying,  in  the  lan- 
guage of  many  of  the  cases,  that  the  sale,  as  between  the  trus- 
tee and  ceHm  que  trust,  is  good  unless  the  cestvi  que  trust  elects 
to  avoid  it,  is  it  not  more  accurate  to  hold  that  the  sale  will 
become  good,  unless  the  cestui  que  trust  elects  to  avoid  it>  before 
its  ratification  may  be  presumed  from  the  lapse  of  time  or  other 
sufficient  circumstances  t 

Is  the  purchase,  by  an  administrator  of  the  land  of  the  estate, 
at  his  own  sale,  void  or  is  it  merely  voidable? 

Is  the  sale  void,  or  is  it  merely  voidable  t  The  doctrine  that 
a  purchase  of  the  trust  property,  by  a  trustee  for  sale,  made 
at  his  own  sale^  whether  the  purchase  is  affect^  by  himself  or 
through  the  interposition  of  another  person,  is  voidable  at  the 
election  of  the  cestui  que  trust,  is  as  firmly  established,  and  if 
supported  by  as  dear  and  satisfactory  reasons,  as  any  rule  in 
equity.  Both  parties  hold  that  it  was  only  voidable,  and  yet 
the  question  is  involved  in  much  perplexity,  and  when  tested 
by  the  rules  applicable  to  such  cases,  some  doubt  still  remains. 
i^  administrator  is  the  creature  of  the  statute.  He  has  no 
existence  independent  of  the  statute,  and  in  taking  upon  him- 
self the  duties  and  trusts  created  by  it,  he  assumes  them  with 
all  the  clogs  and  restrictions  the  statute  has  attached  to  the 
office.  Those  restrictions  may  be  other  or  greater  than  those 
controlling  peraons  acting  under  private  appointment,  in  a 
capacity  very  analogous  to  that  of  an  administrator,  but  the 
person  accepting  the  trust,  ta^  it  not  only  witl;  the.  powers* 
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but  with  disabilities  incident  to  the  position.  Among  the 
restrictions  is  that  contained  in  section  one  hnndred  and  ninety- 
three  of  the  Probate  Act,  that  ^^no  ezecutor  or  administrator 
shall,  directly  or  indirectly,  purchase  any  property  of  the 
estate  which  he  represents.^  This  provision  cannot  be  said  to 
be  in  affirmance  of  the  common  law,  for  at  law  it  was  held 
that  the  legal  title  did  pass  by  the  purchase  of  the  trustee, 
effected  through  the  agency  of  a  third  person  at  the  trustee's 
sale  of  the  property,  and  it  was  only  in  a  Court  of  equity  that 
the  sale  was  held  not  to  pass  the  title.  (Jackson  v.  Van 
Daifsen,  5  John.  48;  Davoue  v.  Fwnmng,  2  John,  Oh.  252.) 
Regarding  the  section  as  creating  a  personal  disability  to  take 
property  —  as  depriving  him  of  the  power  and  capacity  to 
receive  and  hold  the  title  for  any  purpose,  it  would  seem 
impossible  to  escape  the  conclusion  that  the  sale  would  be 
absolutely  void.  A  conveyance  made  by  the  administrator  to 
himself  is  ipso  facto  void,  without  regard  to  section  one  hun- 
dred and  ninety-three,  for  it  bears  its  own  invalidity  upon  its 
face.  But  the  conveyance  to  a  third  person  after  a  sale  to 
him,  and  a  confirmation  of  the  sale,  although  secretly  made 
f^r  the  use  of  the  administrator,  gives  such  person  a  prima 
facie  title  to  the  land,  and  the  invalidity  of  the  title  is  made 
to  appear,  upon  the  fact  being  ascertained  and  determined  in 
the  proper  Court,  that  the  purchase  was  made  by  the  adminia- 
trator  per  inierpositam  personam.  Before  that  fact  is  deter- 
mined there  would  seem  to  be  but  little  if  any  doubt  that  the 
third  person  who  had  taken  the  title  for  the  administrator 
could  pass  it  to  a  bona  fide  purchaser  for  a  valuable  considera- 
tion, without  notice  of  the  fraudulent  purchase.  It  is  true 
that  if  the  sale  is  held  to  be  absolutely  void,  he  could  not  pass 
the  title  to  an  innocent  purchaser;  but  the  rules  of  equity, 
which  were  devised  to  protect  the  bona  fide  puichaser  as  wdl 
as  the  cestvi  que  trust,  would  forbid  that  result,  if  it  could  be 
avoided  consistently  with  the  statute.  The  grantee  of  the  pur- 
chaser at  the  administrator's  sale,  after  having  made  all  the 
inquiries  that  could  be  required  of  a  prudent  man,  might  be 
at  the  mercy  of  a  fraudulent  conspiracy  between  the  persons  . 
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interested  in  the  admimstrator's  nle,  resulting  in  tKe  proof 
that  the  sale,  that  had  in  truth  been  made  to  the  purchaser 
named,  was  in  fact  made  to  the  administrator^  through  the 
intervention  of  the  nominal  purchaser.  On  the  other  hand, 
the  cestui  que  trust,  if  the  administrator  in  fact  purchased  at 
his  own  sale,  has  several  remedies  which  may  afford  him  ade- 
quate relief.  He  may  have  the  sale  set  aside  and  the  adminis- 
trator declared  a  trustee;  he  may  sue  upon  the  administrator's 
bond,  or  he  may  proceed  to  recover  the  penalty  of  double  the 
value  of  the  land  sold,  according  to  section  one  hundred  and 
eighty-nine  of  the  Probate  Act 

A  conveyance  cannot  be  said  to  be  utterly  void,  unless  it  is 
of  no  effect  whatsoever,  and  is  incapable  of  confirmation  or  rat- 
ification. The  acceptance  of  the  purchase  money,  with  full 
notice  that  the  administrator  was  the  purchaser,  per  inierpos- 
Ham  personam,  would  unquestionably  amoimt  to  a  ratification 
of  the  sale.  The  Court  would  not  countenance  a  partial  dis- 
affirmance of  the  sale,  that  would  enable  the  cestui  que  trust 
to  hold  on  to  the  purchase  money,  and  at  the  same  time  W 
cover  the  land.     {Terrell  v.  Auchanier,  14  Ohio,  80.) 

It  is  said  by  Mr.  Chief  Justice  Spencer,  in  Anderson  v.  Rah- 
erls,  18  J.  R  528,  ^^  Whenever  the  act  done  takes  effect  as. to 
some  purposes,  and  is  void  as  to  persons  who  have  an  interest. in 
impeaching  it,  the  act  is  not  a  nullity,  and  therefore,  in  a  legal 
sense,  is  not  utterly  void,  but  merely  voidable.  Another  test 
of  a  void  act  or  deed  is,  that  every  stranger  may  take  advan- 
tage of  it,  but  not  of  a  voidable  one.''  It  is  not  declared' by 
the  statute  that  the  purchase  by  the  administrator  is  utterly 
void,  but  if  it  is  held  that  the  prohibition  against  his  purchas- 
ing amounts  to  that,  in  effect,  it  does  not  necessarily  follow 
that  strangers  can  allege  that  the  sale  is  void. 

The  statutes  of  the  13th  and  27th  Elizabeth,  and  the  stat- 
utes of  the  States  having  the  same  general  purpose,  declare 
that  sales,  etc.,  made  to  hinder,  delay,  or  defraud  creditors 
shall  be  absolutely  void,  and  the  cases  both  in  England  and  the 
United  States  holding  that  tiiose  sales  are  void  only  at  the 
instance  of  the  parties  injured,  are  too  familiar  and  numerous  to 
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reqxdre  citation.  In  Greene  v.  Kemp,  18  Mma.  515,  the  pur- 
chaser of  the  equity  of  redemption  attempted  to  set  up  and 
rely  upon  the  statute  declaring  that  mortgagea,  eta,  tainted 
with  usury,  wore  **  utterly  void,"  for  the  purpose  of  defeating 
a  recovery  of  the  possession  of  the  mortgaged  premises  by 
the  mortgiCgee^  who  had  foreclosed,  but  the  Court  held  that 
the  mortgage  was  merely  voidable,  and  that  aa  the  defendant 
was  a  ftranger  to  the  mortgage  transaction,  and  possessed  no 
title  in  the  land,  but  only  a  right  to  redeem,  he  could  not  rely 
upon  that  defense,  and  that  only  the  mortgagor  and  those  who 
may  lawfully  hold  the  estate  under  him  could  set  up  the  usury. 
(See,  also,  Jadfeon  v.  Henry,  10  John,  195 ;  Dix  v.  Van  Wyck, 
S  Hill,  522.) 

An  examination  of  the  Probate  Act  will  disclose  the  intent 
oef  section  one  hundred  and  ninety-three;  and  it  is  apparent 
€hat  the  object  waa  not  to  declare  who  might  or  who  might 
«iot  become  a  purchaser  of  the  property  of  the  estate;  but  it 
vas  to  prevent  the  property  from  being  sold  at  a  price  lesa 
than  its  true  value,  which  might  be  the  case  if  the  adminis^ 
trator,   either  directly   or   indirectly,  prevented   competition 
iimong  the  bidders,  by  entering  into  the  market,  either  person- 
ally or  by  his  agents,  or  if,  with  a  view  of  purchasing,  he  waa 
tempted  to  undervalue  the  property  in  his  proceedings  respect^ 
ing  the  sale.     The  protection  to  the  estate  designed  by  that 
section,  can  be  aa  fully  secured  by  permitting  the  parties  inter- 
ested in  the  estate  to  set  the  sale  aside  and  have  the  adminis- 
trator declared  a  trustee,  as  it  would  be  to  construe  the  see* 
tion  so  as  to  allow  strangers  to  impeach  the  sale,  with  the 
consequent  risk  to  the  hona  fide  purchaser,  without  notice, 
from  the  administrator's  agent,  of  losing  the  premises  he  pur- 
chased, relying  on  the  apparent  regularity  of  the  probate  pro- 
ceedings and  the  confirmation  of  the  sale. 

The  terms  void  and  voidable  are  not  always  employed* 
either  in  the  statutes  or  reports,  with  strict  legal  accuracy, 
but  we  find  no  case  which,  when  critically  examined  in  con* 
nection  with  the  character  of  the  action  and  the  facts  of  the 
case,  holds  sales  made  in  the  face  of  a  prohibition,  such  aa  is 
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found  in  section  one  hundred  and  ninety-three^  to  be  utterly 
▼oid.  Many  cases  are  found  in  which  the  eestid  que  trutt  or 
his  heirs  have  sued  to  set  aside  the  sale,  or  to  have  the  tmat 
established  and  declared,  and  in  those  cases  the  (yonrta  have 
said  that  the  sales  were  void,  or  were  fraudulent  and  void; 
that  is  to  say,  that  when  the  cestui  que  trust,  or  those  claiming 
title  under  him,  manifest  their  election  to  disaffirm  the  sale, 
and  commence  a  suit  to  set  it  aside,  the  Court  pronounces  the 
purchase  hy  the  trustee  at  his  own  sale  void  as  against  the 
cestui  que  trust,  and  sets  it  aside  and  declares  the  trustee  still 
a  trustee,  and  orders  a  new  sale,  or  affords  such  other  relief  as 
tibe  exigencies  of  the  case  demand.  Such  was  the  case  of 
Miehoud  v.  CHrod,  4  How,  503,  which  was  a  suit  in  equity, 
by  certain  heirs  of  a  deceased  testator,  against  the  legal  rep- 
resentatives of  one  of  his  executors,  who  was  also  one  of  the 
heirs,  to  obtain  the  complainants'  just  share  of  the  estate  of 
the  testator.  The  two  executors  had  purchased  the  proper^ 
of  the  testator  throu^  an  agent,  and  one  of  the  executon 
purchased  of  his  co-exectitor  his  half  of  the  property;  and  the 
executor  who  held  all  the  property  having  died,  ihe  suit  was 
brought  against  his  legal  representatives.  It  will  be  seen  that 
there  were  no  ^  strangers ''  to  the  transaction  among  either  of 
the  parties.  The  complainants  alleged  that  the  sales  were 
fraudulently  made,  and  the  defendants  denied  fraud  in  fact  or 
intention  on  the  part  of  the  executors,  and  alleged  that  the 
sales  were  judicially  ordered  and  conducted,  that  the  pur- 
chases were  rightfully  made  for  a  fair  price  and  at  publio 
auction.  The  Court  held  that  it  would  not  in  such  a  case 
enter  into  an  investigation  as  to  whether  there  was  fraud  in 
fact/  or  whether  the  sale  was  for  a  fair  price  and  made  at  pub- 
lic auction,  but  that  upon  its  being  made  to  appear  that  the 
trustee  had  purchased  at  his  own  sale,  the  Court  would  set 
the  sale  aside  as  fraudulent  and  void,  as  against  the  cestui  que 
trust  without  further  inquiry.  The  language  employed  by 
Mr.  Justice  Wayne  in  delivering  the  opinion  of  the  Court  is 
comprehensive  enough  to  express  that  the  sale  was  absolutely 
^md,  but  that  point  was  not  involved  in  the  case,  for  if  the 
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Bale  was  held  to  be  fraudulent  and  void  at  the  instance  of  the 
cestui  que  trust,  that  disposed  of  all  the  questions  arising  upon 
tliat  branch  of  the  case^  and,  as  we  have  remarked,  there  were 
no  strangers  to  the  transaction  before  the  Court,  but  as  plain- 
tiffs, only  some  of  the  heirs  of  the  testator  and  the  representa- 
tives of  other  of  the  heirs;  and  as  defendants,  the  representa- 
tives of  one  of  the  executors.  That  the  Court  did  not  intend 
to  go  further  than  to  hold  the  sale  voidable,  appears  from  the 
fact  that  the  rule  as  to  the  disability  to  purchase,  cited  from 
Sir  Edward  Sugden,  is,  in  the  language  of  the  Court,  ^'the 
rule  as  to  persons  incapable  of  purchasing  particular  property 
except  under  particular  restraints,  on  account  of  the  rules  of 
equity,'^  and  according  to  those  rules  the  sale  was  merely 
voidable;  also  from  the  fact  that  the  cases  cited  by  the  Court, 
among  which  Davoue  v.  Fanning,  2  John.  Ch.  252,  is  relied 
on  as  a  ^'critical  and  able  review  of  the  doctrine,  as  applied 
by  the  English  Courts  of  Chancery  from  an  early  day,  and  has 
been  received  with  very  few  exceptions  by  our  State  Chancery 
Courts,  as  altogether  putting  the  rule  upon  its  proper  footing," 
hold  that  those  sales  are  merely  voidable;  and  from  the  fur- 
ther fact  that  Court  proceeded  to  set  asidd  the  sale  complained 
of,  which  was  a  useless  proceeding  if  it  was  absolutely  void. 
Hardy  v.  De  Leon,  5  Texas,  211,  appears,  by  a  series  of 
amendments,  to  have  been  converted  from  an  action  to  recover 
the  possession  of  the  premises,  into  a  suit  in  equity  to  set 
aside  a  certain  tax  sale  and  an  administrator's  sale,  which  had 
been  procured  by  the  fraudulent  combination  of  the  defend- 
ants. The  plaintiffs  were  the  heirs  at  law  of  De  Leon,  deceased, 
and  the  defendants  were  the  administrators  of  De  Leon  and 
the  purchasers  at  the  tax  sale  and  the  administrator's  sale. 
The  person  who,  it  was  alleged,  purchased  and  took  the  title 
for  the  administrator,  and  who  still  held  the  title,  was  made  a 
defendant  No  other  person  than  the  administrator  and  the 
purchasers  were  made  defendants,  and  consequently  the  ques- 
tion whether  the  sale  was  absolutely  void  did  not  arise.  On 
this  subject  the  Court  limit  their  remarks  to  one  short  para- 
graph and  say  that  **  a  person  cannot  be  both  buyer  and  seller 
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at  the  same  time;^  and  after  stating  the  rale  on  that  aabjeet 
MB  given  by  Chancellor  Kent,  (4  Kent,  5  E<L  438,)  saj:  ''  It 
therefore  waa  not  error  to  instruct  the  jury,  in  effect,  that  a 
purchase  made  by  a  Sheriff  or  an  administrator  at  his  own  sale 
is  deemed  fraudulent  in  law,  and  that  a  fraudulent  sale  is  void. 
Prima  facie,  the  sale  so  made  was  void^  and  there  do  not  appear 
to  be  any  circumstances  in  the  case  requiring  the  Court  to  con- 
sider the  qualifications  to  which  the  rule  may  be  subject*' 
No  statute  is  mentioned  that  prohibits  such  a  sale,  and  the  rule 
referred  to  was  the  rule  in  equity,  and  was  not  the  rule  at  law, 
except  in  case  where  the  sale  was  mad^  by  the  administrator 
directly  to  himself,  which  would  be  void  on  its  face,  because 
there  would  be  but  one  party  to  the  nominal  contract;  and  as 
tfie  case  called  for  no  expression  of  opinion  whether  a  sale  by 
the  administrator  to  himself,  through  the  agency  of  a  third 
person,  waa  a  complete  nullity,  we  think  the  language,  that 
the  sale  '^ia  deemed  fraudulent  in  law,"  was  inadvertently 
used,  the  Court  merely  intending  to  declare  that  the  sale  was 
fraudulent  and  void  at  the  election  of  the  heirs  of  the  deceased* 
That  such  was  the  meaning  of  the  Court,  is  very  manifest,  for 
Chancellor  Kent,  in  immediate  connection  with  the  passages 
cited  by  the  Court,  says:  *^  It  may  be  here  observed,  as  a  gen- 
eral rule  applicable  to  sales,  that  where  a  trustee  of  any 
description,  or  any  person  acting  as  agent  for  others,  sells  a 
trust  estate,  and  becomes  himself  interested,  either  directly  or 
indirectly,  in  the  purchase,  the  cestui  que  trust  is  entitled  as  of 
course,  in  his  election,  to  acquiesce  in  the  sale  or  to  have  the 
property  re-exposed  to  sale,  under  the  direction  of  the  Court," 
etc 

We  have  very  clear  and  pointed  authority  on  this  question 
in  the  case  of  Terrell  v.  Auchau&r,  14  Ohio  State  R  80.  It  is 
provided  by  the  statute  of  Ohio  that  **  no  Sheriff  or  other  officer 
making  the  sale  of  property,  either  personal  or  real,  nor  any 
cppraiter  of  such  property,  shall  either  directly  or  indirectiy 
purchase  the  same;  and  every  purchase  so  made  shall  be  eon* 
cidered  fraudulent  and  void."  The  defendant,  who  had  been 
one  of  the  appraisers  of  the  land  at  a  foreclosure  sale,  pur- 
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chased  the  land,  received  a  deed,  and  went  into  possession. 
The  plaintiff,  who  claimed  under  a  deed  of  trust,  brotight  an 
action  to  recover  the  possession  of  the  land.  The  Court  say, 
in  substance,  that  the  mischief  which  the  statute  aims  to  pre- 
vent is  obviously  that  which  arises  from  fraudulent  appraise- 
ments, made  with  a  view  to  the  individual  advantage  of  the 
appraiser,  when  he  becomes  a  bidder  at  the  sale,  and  that  the 
mischief  is  as  effectually  prevented  by  holding  the  sale  to  be 
voidable  at  the  option  of  the  parties  interested,  on  a  proceed- 
ing for  that  purpose,  as  it  would  be  by  holding  it  to  be  an 
absolute  nullity;  while  the  injurious  consequences  may  be 
avoided  which  would  often  follow  if  the  sale  be  held  to  be 
strictly  void.  We  attach  far  less  force  to  the  argument  of  the 
Court  in  that  case,  drawn  from  the  construction  of  the  word 
•'considered''  in  the  clause  of  the  Act  declaring  that  ''every 
purchase  so  made  shall  be  considered  fraudulent  and  void,"  as 
indicating  that  the  purchase  shall  be  held  void  when  so 
adjudged  by  the  Court,  in  a  proceeding  to  avoid  the  sale,  than 
we  do  to  the  other  reasons  advanced  by  the  Court,  and  particu- 
larly those  supported  by  the  cases  cited — (The  King  v.  T%e 
InhabiiasUa  of  HipeweU,  8  B.  and  C.  471;  Pearse  v.  Morris, 
S  A.  and  E.  94;  and  Anderson  v.  Roberts,  18  John.  529)  — 
kolding  that  the  word  "void"  will  be  construed  as  "voida- 
ble" when  the  provision  is  introduced  for  the  benefit  of  the 
parties  only,  and  not  for  public  purposes,  and  to  protect  those 
who  are  incapable  of  protecting  themselves. 

We  are  of  the  opinion  that  by  holding  the  sale  to  be  void 
at  tiie  election  of  the  heirs  or  otiier  persons  interested  in  the 
estate,  the  mischief  intended  to  be  prevented  by  the  statute 
will  be  obviated,  and  at  the  same  time  those  who,  in  good 
faith  and  without  notice  of  the  constructive  fraud  of  the 
•administrator,  have  acquired  the  title  through  the  agent  who 
purchased  the  property  for  the  use  of  the  administrator,  will 
be  protected  from  losses,  which  otherwise  could  only  be 
effectually  provided  against  by  an  utter  refusal  to  purchase 
property  that  bad  been  sold  at  an  administrator's  sila 
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Fraud  hy  on  admirddrator  in  procuring  an  order, ^  nUof 
land  wiikout  necessity* 

iActnal  fraud  is  alleged  and  relied  on  by  tbe  plaintiff,  and  be 
asaigna  aa  error  tbe  finding  of  tbe  Court  against  bim  on  tbat 
issue.  Tbe  fraud  oomplained  of,  stated  generallj,  consisted 
in  tbe  administrator'a  baying  procured  an  order  of  sale  from 
tbe  Probate  Court,  iirben  tbere  was  no  neoessitj  for  it.  He 
represented  in  bis  petition,  filed  December  18tb,  1850, 
that  tbe  estate  was  indebted  aenen  bundled  and  seventy 
dollan  on  tbe  Biron  mortgage^  and  about  two  bundred  dol- 
lata  for  otber  debtB^  and  tbat  tbe  personal  property  waa 
insufficient  to  pay  the  debta  and  the  expenses  of  adminis- 
tration. Hia  final  account^  filed  April  2d,  1851,  shows  tbat 
CD  tbe  23d  of  October,  1850,  he  received  from  Mary  Hina 
eight  bundred  and  ninety  dollars  on  account  of  tbe  estata 
Instead  of  applying  the  money  to  tbe  aatisfaction  of  tbe  mort- 
gsga^  he  puidiased  it  in  tbe  name  of  Bidleman,  for  his  own 
benefit  Doubtless  the  interest  iar  two  months-^ one  hundred 
and  forty  dollars — waa  paid  out  of  the  mcmey  paid  to  bim  by 
Haiy  Hina.  So  far  aa  tbe  order  of  sale  is  concerned,  and  tbe 
fraud  imputed  to  the  defendant  in  procuring  it,  witboirt  any 
Moeasity,  it  would  make  no  differeooe  whether  be  left  tbe 
mortgage  unpaid  in  Binm'a  hands  or  caused  it  to  be  assigned 
to  bimaelf  or  to  some  third  person  for  bis  use,  for  be  having 
the  funds  in  bis  hands,  tbat  migjbt  and  oi^t  to  have  been 
applied  to  the  aatisfaction  of  tbe  mortgage^  he  should  have 
taken  the  necessary  steps  to  have  procuied  an  order  tbat  the 
fimda  in  bis  hands  be  applied  to  tbat  purpose;  and  tiie  wrong 
eonsiBta  in  tbe  fact  tbat  be  procured  an  order  of  sale  tp  raise 
money  to  satisfy  a  debt^  which  eitbor  had  been  paid  or  ought 
to  have  been  paid  out  of  moneya  in  bis  bands  beloqging  to  the 
cstateu  IV  ad^nixMstratof  wea  witbojtit  justification^  so  far  aa 
appearp  from  tfie  •evidenoe^  in  procuring  an  order  of  sale  to 
raise  meana  to  pay.  that  debt  The  payment  mjight  have  been 
made  aoon  after  th^  receipt  of  the  mqpey  in  QdUHbetf  and  a^ 
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that  time  the  payment  of  the  mortgage  and  two  months 
interest,  I'equiring  eight  hundred  and  forty  dollars,  would  have 
left  in  his  hands  fifty  dollars.  It  is  not  charged,  nor  does  it 
appear  in  the  case  that  any  of  the  property  of  the  estate  except 
the  sum  of  eight  hundred  and  ninety  dollars  and  the  lot  in  con- 
troversy, came  to  the  possession  of  the  defendant,  and  we  may 
presume  that  the  articles  included  in  the  inventory  under  the 
items  "stoves,  chairs  and  household  furniture,  two  hundred 
dollars ;  trunk  and  clothes,  one  hundred  dollars,''  remained  in 
the  possession  of  the  widow  of  the  deceased;  and  it  is  not 
alleged  that  they  came  to  the  defendant's  ^ands.  At  the  time 
of  filing  the  petition  for  sale,  there  had  been  allowed  the  claims 
of  appraisers  and  others,  amounting  to  two  hundred  and  ten 
dollars,  and  although  the  claims  may  seem  exorbitant)  yet 
they  had  been  allowed  by  the  Probate  Judge  as  well  as  the 
administrator;  and,  as  valid  claims  against  the  estate,  they, 
together  with  administrator's  fees,  accruing  and  aocraed,  were 
required  to  be  paid ;  and  the  administrator,  not  having  funds 
in  his  hands  sufficient  for  that  purpose,  was  autiiorized  and  it 
was  his  duty  to  have  raised  the  required  funds  out  of  the  real 
estate  by  sale  or  otherwise.  A  sale  of  a  small  portion  of  the 
real  estate  would  probably  have  been  sufficient;  but  the  Pro- 
bate Court  had  jurisdiction,  and  we  think  the  exclusive  juris- 
diction to  determine  what  portion  of  the  real  estate  should  be 
sold  for  that  purpose;  and  although  the  Court  may  have  erred 
in  that  respect|  its  judgment  cannot  be  revised  or  set  aside  in 
this  collateral  manner.  The  error  can  be  reached  only  by  an 
appeal  taken  directly  from  the  order  of  that  Court. 

And  the  same  may  be  said  in  resx)ect  to  the  order  of  sale,  so 
far  as  it  is  founded  on  the  alleged  indebtedness  on  the  mort- 
gage, conceding  that  it  had  been  paid  (considering  the  assign-" 
ment  to  Bidleman  for  the  defendant  aa  a  payment  by  the 
estate,  or  as  vesting  the  mortgage  in  the  estate,)  or  that  it  was 
not  a  subsisting  claim  against  the  estate,  or  that  it  ought  to 
have  been  paid  by  the  administrator,  still  those  were  facts  to 
have  been  proven  before  the  Probate  Court,  on  the  hearing  of 
the  petition  for  sale.     It  is  manifest  that  it  was  quite  sosoepti- 
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ble  of  proof,  that  the  administrator  had  in  his  hands  funds 
that  should  have  been  osed  for  that  pnrpose,  and  if  those 
interested  in  the  estate  failed  to  offer  the  evidence  they  are  in 
defatdt;  and  if  it  was  offered  and  was  rejected  bj  the  Court, 
or  having  been  received,  the  Court,  notwithstanding  the  evi- 
dence, ordered  the  lot  to  be  sold  for  the  payment  of  the  mqrt- 
gage,  it  was  error  which  might  have  been  corrected  on  appeal ; 
but  if  not  so  corrected,  was  final  and  conclusive  upon  the 
parties  to  the  petition.  The  fraud,  then,  in  procuring  the 
order  of  sale^  so  far  as  the  mortgage  debt  is  concerned,  amounts 
to  this :  that  the  administrator  procured  an  order,  either  upon 
insufficient  evidence,  or  contrary  to  the  evidence  that  was 
accessible  to  the  heir  at  law,  and  was  or  might  have  been 
introduced  by  her,  which,  instead  of  being  a  fraud  of  which 
another  Court  will  take  cognizance,  is  but  the  case  of  an  error 
in  the  judgment  of  the  Probate  Court,  or  of  neglect  on  the 
part  of  one  of  the  parties  to  present  his  case;  and  we  agree 
with  the  learned  Judge  of  the  Court  below  in  his  finding,  that 
there  was  no  actual  fraud  in  procuring  the  order  of  sale,  and 
in  holding  that  in  relation  to  the  necessity  or  the  sale,  the 
plaintiff  is  concluded  by  the  order  declaring  that  it  was  neouh 
sary,  and  directing  it  to  be  made. 

Ignorance  a$  a  ground  of  reKef  in  eqmiff. 

It  is  proper  to  remark  here  that  we  do  not  concede  as  mnoli 
force  and  consequence,  as  do  the  counsel  for  the  plaintiff,  to 
the  fact  that  Mary  Hina  was  an  ignorant  Kanaka  woman> 
unacquainted  with  legal  proceedings  and  almost  ignorant  of 
our  language.  We  cannot  obliterate  the  recognized  rules  of 
law,  requiring  of  all  persons  the  diligence  and  attention 
demanded  of  a  prudent  man  in  the  transaction  of  his  own 
business,  and  establish  a  measure  of  care  and  diligence  fctr 
each  particular  case.  If  she  did  not  understand  the  value  of 
the  receipt  she  said  Blankman  gave  her  for  the  money  she 
paid  him,  or  if  she  did  not  oomprehend  the  meaning  or  the 
object  of  the  petition  for  sale,  unless  it  is  also  proven  that  she 
relied  upon  Blankman  fbr  informatieii  respecting  those- mat- 
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tan,  and  that  he  misreprMcnted  thenn,  her  ignoranoe  of  th^^ 
cibjeet%  value  and  meaning  afforda  no  grounda  for  r^oL 

BiaJtuU  of  lAmUationB. 

The  defendant  relies  <m  the  Statute  of  Limitations  as  a 
defense  to  the  action.  The  statute  is  applicable  alike  to  all 
causes  of  action — to  a  cause  of  action  in  equity  as  well  as  one 
at  law.  The  statute  governing  this  case,  is  found  in  the  fourth 
subdivision  of  division  third  of  section  seventeen  of  the  Act 
oonceming  the  limitations  of  civil  actions,  which  is  as  follows : 
"Within  three  years  ♦  ♦  ♦  an  action  for  relief  on  the  ground 
of  frauds  the  cause  of  action  in  such  case  not  to  be  deemed  to 
have  aoerued  until  the  discovery  by  the  aggrieved  party  of  the 
facts  constituting  the  fraud/'  The  cause  of  action  accrued  in 
1851,  the  date  of  the  purchase  by  Reis  for  the  defendant  at 
his  sale  aa  administrator.  The  defendant  in  his  answer  says 
"that  the  pretended  cause  of  action  in  said  complaint  set 
forth,  did  not  aocme  at  any  time  within  five  years  next  before 
the  commencement  of  this  action,  and  he  sets  up  and  relies 
upon  the  statute  in  such  case  made  and  provided  in  bar  of 
said  action,  as  if  herein  specially  pleaded/'  The  plaintiff  in 
his  replication  denies  "that  the  pretended  cause  of  action  in 
said  complaint  set  forth  did  not  accrue  at  any  time  within  four 
years  next  before  the  oonmiencement  of  this  action ; ''  and  for 
a  further  replication  he  says  "that  the  several  acts 'of  fraud 
set  forth  and  alleged  in  said  complaint  were  not  discovered  by 
said  Mary  Hina  or  this  plaintiff  until  within  three  years  next 
preceding  the  commencement  of  this  action.''  The  Court  found 
"that  the  knowledge  that  the  purchase  of  said  premises  at  the 
probate  sale,  and  at  the  foreclosure  sale  were  made,  and  the 
lands  held  thereunder  for  the  benefit  of,  and  in  trust  for  the 
defendant  Blankman,  did  come  to  Mary  Hina  more  than  five 
years  before  the  commencement  of  this  action."  As  the  acts 
constituting  the  fraud  complained  of  are  alleged  to  have  been 
committed  more  than  three  years  before  the  commencement  of 
tbe  action,  the  complaint  should  have  stated  the  discovery  of 
them  within  the  three  years,  (BubleUe  r.  Turner,  •  OaL  423,) 
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but  as  the  discovery  within  the  three  years  la  averred  in  gen- 
eral terms  in  the  replication  and  the  issue  thereupon  was  tried 
without  objection  in  the  Court  below,  the  finding  will  be  taken 
as  if  made  upon  an  issue  properly  raised  by  the  pleadings. 

It  is  objected  that  the  defendant  has  not  set  up  the  particu- 
lar Statute  of  Limitations  applicable  to  cases  of  this  nature, 
and  that  in  order  to  avail  himself  of  the  benefits  of  any  of  the 
provisions  of  the  statute,  he  should  have  pleaded  all  the  statr 
utes  upon  which  he  intended  to  rely,  in  separate  defenses. 

The  defendant,  relying  for  answer  upon  any  provision  of 
the  Statute  of  Limitations  is  not  required,  nor  do  the  rules  of 
pleading  permit  him  to  allege  matter  of  law.  The  facts  aiB 
required  to  be  stated  which  bring  the  case  within  the  opera- 
tion of  the  statute,  and  the  Court  will  apply  to  them  the  law. 
To  an  action  of  ejectment  the  defendant  pleads  that  the  causa  / 
of  action  did  not  accrue  within  ten  years  next  before  the  com- 
mencement of  the  action.  This,  though  negative  in  form,  is 
in  fact  an  affirmative  answer,  and  is  in  effect  an  averment  that 
the  cause  of  action  accrued  more  than  ten  years  before  the  oom- 
mencement  of  the  action.  When  tested  by  a  demurrer,  it  will 
be  found  to  be  sufficient,  for  if  it  accrued  more  than  ten,  it 
must  have  accrued  more  than  five  years,  next  before  the  eomr 
mencement  of  the  action.  The  nature  of  the  action,  not  the 
allegations  of  the  defendailt,  will  determine  what  statute  is  ap- 
plicable as  a  bar  to  a  recovery. 

When  the  defendant  demurs  on  tbe  grotmd  of  the  Statnfe 
of  Limitations  to  a  complaint,  on  the  face  of  which  it  appears 
that  the  cause  of  action  accrued  anterior  to  the  longest  period 
prescribed  as  a  bar,  the  demurrer  is  sustained,  not  because  the 
complaint  states  as  the  time  when  the  cause  of  action  ntoYued, 
any  period,  the  time  from  which  to  the  cbthmencement  of  the 
action,  corresponds  with  the  time  prescribed  in  any  particular 
statute  as  a  bar,  but  because  the  time  as  stated  since  it  accrued 
exceeds  the  time  defined  as  a  limitation  of  actions  of  that 
nature^  If  the  plaintiff  fails  to  state  truly  one  of  the  essential 
parts  of  his  cause  of  action,  to  wit:  the  time  when  it  accrued 
-^  which,  if  stated,  truly  would  show  that  he  had  no  subsist- 
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ing  cause  of  action,  it  is  impossible  to  see  why  the  defendant 
may  not  aver  the  truth  in  that  respeet^  and  if  it  ia  established 
on  the  trial,  secure  the  same  result 

The  Court  below  found  that  the  knowledge  that  the  pni^ 

chase  of  the  premises  at  the  probate  sale  was  made  for  the 

benefit  of  and  in  trust  for  the  defendant,  came  to  Harj  Hina 

more  than  five  years  before  the  commencement  of  this  action, 

and  the  plaintiff  complains  of  the  finding  on  the  ground  that 

it  was  unsupported  by  the  evidenca    The  defendant  contends 

that  the  saving  clause  of  section  seventeen  of  the  Statute  of 

Limitations  is  applicable  only  to  actions  founded  on  ttfaxi  in 

fact.     The  rights  of  a  party  seeking  relief  on  the  ground  of 

constructive  fraud  in  an  action  cognizable  only  in  equity,  were 

conserved  until  a  discovery  by  the  aggrieved  party,  of  the 

^  facts  constituting  the  fraud,  and  as  the  Statute  of  Limitations 

is  now  applicable  alike  to  all  causes  of  actions,  it  would  be 

'  but  reasonable  to  hold  that  parties  should  have  the  benefit  of 

the  saving  clauses  of  the  statute  in  that  class  of  cases  as  well  as 

:  those  that  were  formerly  within  the  statute,  if  it  can  properly 

/bear  that  construction;  and  as  neither  the  limitetion  nor  the 

.saving  dause  is  confined  to  cases  of  actual  fraud,  we  see  no 

reason  for  giving  the  stetute  the  restricted  construction  claimed 

for  it  by  the  defendant 

The  evidence  in  the  record  fails  to  show  a  discovery  by 

;  Maiy  Hina  of  the  fact  constituting  the  fraud  —  that  is,  of  the 

'  purdiase  of  the  property  by  the  defendant,  per  irderposUam 

n  personam,  at  his  own  sale  —  within  three  years  next  before  the 

.  comm^icement  of  the  action;  nor  does  it  appear  that  the  facto 

r  actually  or  presumptively  within  her  knowledge  were  suffi- 

!  cient  to  have  put  her,  as  a  person  of  ordinary  intelligence  and 

..  prudence;^  upon  inquiry.     She  is  chargeable  with  knowledge 

«  of  the    state  of  the  account  between  the  defendant  and  the 

estate;  of  the  -petition  for  sale  and  the  orders  and  proceedings 

;  thereon,  and  of  the  oonveyance  to  Beis;  and  it  may  be  con* 

'\  ceeded  for  the  purpose  of  this  question  that  she  knew  that 

the  defendant,  instead  of  satisfying  the  Biron  mortgage,  pro- 

4ftuied  it  to  be  assigned  to  BicUeman,  who  foredosed  it  and 
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pimshased  the  premises  for  the  defendant's  use  at  die  fore- 
dosure  sale;  &at  Beis  conveyed  the  premises  to  Bidleman, 
who  afterwards  oonvejed  them  to  the  defendant;  that  she 
believed,  when  she  was  turned  out  of  possession  bj  the  Sheriff 
under  the  writ  issued  upon  the  judgment  in  ejectment  recov- 
ered against  her  by  Bidleman,  that  she  was  dispossessed  by 
the  defendant;  and  that  she  consulted  counsel,  or  attempted 
so  to  do,  about  recovering  the  lot  from  the  defendant  But 
all  these  facts  are  consistent  with  the  apparent  fact  that 
Reifl  purdiaaed  in  good  faith  for  his  own  use,  and  tliey  were 
not  sufficient  to  put  her  upon  inquiry  as  to  the  true  character 
of  his  purchase.  The  fact  that  she  cherished  ber  claim  to  the 
lot  and  intended,  at  some  time,  to  institute  preoeedings  for  its 
recovery  from  the  defendant,  falls  short  of  proving  that  she 
knew,  or  had  any  intimation  of  the  capacity  in  which  Beis 
acted  in  making  tbe  purehaaai  The  respondent's  counsel 
admits  that  Mary  Hina  may  not  have  discovered  for  a  time 
that  the  respondent  became  the  purchaser  through  the  inter- 
vention of  another;  and  we  are  unable  to  find  any  evidence 
in  the  record  tending  to  show  that  she  afterwards  made  the 
discovery  or  was  pnt  upon  inquiry,  until  her  conversation  with^ 
Bidleman  in  1861. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 

Mr.  Justice  Cubbxt  and  Mr.  Justice  Sawtteb  being  disqual- 
ifiedy  did  not  sit  in  the  cause. 
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JOHN  a  HAGER  v.  JAMES  SHINDLER  ahd  SIMON 

SHINDLER 

JirktimicTiov  OP  CoittT  or  Bqvm  wrbrb  THma  n  a  Bbmidt  at  Law. —  A 
Ooart  of  cqalty  bat  jarladletlon  at  the  rait  of  the  jQdgmettt  eredltor  who  has 
pwfehoeed  lend  at  ShorlTa  tale*  and  Neahrad  a  SberUTa  deed  therefor,  to 
anniil  aad  aet  aaide,  aa  a  eHmd  apoa  title,  a  deed  of  the  land  flTen  before 
the  laeovery  of  jodgmeat  by  the  Jndgmeat  debtor,  without  ceaalderatioB. 
and  to  defraud  ttie  creditor. 

^QciTT  AND  Law  JnaisDicTioK. —  Before  a  icaae  can  be  eonalderad  aa  beiead  the 
reach  ef  a  Court  of  equity,  It  mnat  be  made  to  appear  that  the  local 
would  be  adequate  and  complete. 
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OOKPLAnfT  lit  ACVION  BT  CKBDITOB  AOIklNBT  .DitBTOK. —  TbC  COQfrialht,  IH  B  BUlt 

In  «iolt>  brought  by  the  Judgment  creditor  ^ho  hM  a  Sherlff*8  deed  of 
land,  to  let  aside  and  cancel  a  d^  of  the  same  given  by  the  Judgment 
debtor  before  the  recovery  of  Judgment  to  defraud  the  creditor,  need  not  aver 
that  the  plaintiff  baa  exhausted  his  remedy  at  law  by  IssBtng  an  cseeatloB 
and  having  it  returned  nnUo  bona, 

A.  Cloud  oic  Titlb  mat  bb  bkuovbd  bt  Onb  not  in  Posbbssiom. —  A  Judg- 
ment creditor  need  not  be  in  possession  of  land  to  enable  him  to  marlntain 
B  suit  In  equity,  after  he  has  a  8berlff*s  deed,  to  cancel  a  deed  of  the  samB 
gtrea  by  the  debtor  to  defraud  him  before  he  recovered  Judgment 

roHPLAXKT  BT  Creditob  TO  CANCBL  Fracdulb^'t  Dbed  OF  Debtob. —  A  Cred- 
itor who  has  purchased  land  of  the  debtor  at  Sheriff's  sale,  and  obtained  • 
8h9rlfrs  deed  therefofp  In  a  complaint  to  cancel  a  deed  given  by  the  deibtor 
tA  defraud  him  before  Judgment  was  recovered,  need  not  aver  that  the  debtor 
was  Insolvent  when  he  made  the  deed.  ' 

D«BD  TO  PBPRAUD  Cbeditors. —  A  deed  of  land  may  be  made  to  binder,  delay, 
and  defraud  creditors  by  a  rich  man  •»  well  as  one  who  la  Insolvent. 

GkBDiTOR*a  Bill  and  Scrr  to  cancbl  Fbajjdulbmt  Dbbd. —  There  Is  a  dla- 
tlnctlon  between  a  creditor's  blU  and  a  suit  in  equity  by  one  who  has  b 
Sheriff's  deed  of  land,  to  cancel  a  fraudulent  deed  of  the  same  made  by  m 
debtor  bcfttre  the  Sheriff's  sale  or  recovery  of  judgment. 

I^kitation  of  Action  to  cancel  PBADorLBNT  Dbied. —  The  judgment  creditor 
who  has  received  a  Sheriff's  deed  of  the  debtor's  land,  may  bring  an  action 
to  cancel  a  fraudulent  deed  of  the  same  made  by  the  debtor  before  Judg- 
ment, at  any  tlmo  within  thtBO  yearB  after  Uib  exeentlon  and  dsllTcry  «f 
the  Sheriff's  deed. 

Communication  from  Clibnt  to' Attobnbt. —  Whether  a  communication  by' b 
client  to  his  attorney  was  made  in  eonfldenccv  la  a  question  of  fact  to  be 
disposed  of  by  the  Court. 

Wbbn  Attobnbt  mat  tbbtift  to  Cubnt'b  Oommitnicatiov. —  If  tlit  attor^ 
ney,  while  managing  a  suit  for  the  client,  receives  a  deed  of  the  client's 
property  without  consideration,  and  then,  at  the  client's  request,  deeds  tha 
property  to  another  person  without  conslderattbtt,  thea^  facts  ir«  not 
privileged  communications,  and  the  Mtomey  maj  be  required .  to  dfewlons 
them  as  a  witness  In  a  suit  by  a  creditor  to  cancel  the  deeds. 

CtiBNT  AND  Attobnbt  —  Confidential  communications. —  If,  pending  the 
relation  of  client  and  attorney,  the  client  communicates  to  the  attorney  n 
fact  foreign  to  the.  obj^t  for  which  tiie  attorney  wbs  retained ;  tlio  cobip 
muntcatifon  is  not  coiifldential. 

Pbivilroed  C0MM.UNICAT10N8  FROM  Clibnt'  TO  ATTOBNBT. —  If  an  attorney  la 
retained  In  an  action,  and  the  client  after  Anal  Judgment  maken  dlscloBursB 
respecting  tb«  BBbject:  of  tliB  foNffOBB  SBSploynrant,;  the  eottmvnleallOBB  •!• 
'  "not  pHvtleg^.     .     J      •  ^      .  .1  1 

Com^iBBiBNisB  TO  aBBCtnH  DBnD.-^T1io  appottttment  of  a  Commlasloner  by 
th« 'Courts  In  B'tmai  •de^ree  to  cKenito  a  deed*  If  the  defendant  fall  to  do  bo 
-#ftktir  a  iiittibf  thnor  B^U,  mat  to  justify  tha  rsFeranl  of  tho  jodgnent. 

i  AvPBAC  from  the  District  Oourt,  Twelfth  Judicial  District, 

XStV  teJ  €btmff  bf  Sa"n  Franciaco. 

•  •  •  L 

The  facts  are  stated  in  tiie  opinion  of  the  Court 
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E.  Casserly,  for  Appellants. 

Where  plaintiff  has  an  adequate  remedy  at  law,  he  cannot 
go  into  equity.  (DewtU  r.  Hays,  9  Oal.  46S ;  Luphn  ▼•  Lup- 
ion,  3  Cal.  121 ;  MerriU  v.  Oarham,  6  Oal.  42.) 

If  the  conveyance  of  the  lot  in  question  to  Simon  Shindler 
be  void  as  against  the  plaintiff,  he  could  hare  brought  eject- 
ment (Jackson  r.  Seward,  6  Cow.  67;  Jackson  r.  Myers,  18 
Johns.  426;  Jackson  v.  Mather,  7  Cow.  801;  CJiai.  Co.  Booh 
V.  Risley,  19  N.  Y.  869,  371,  872,  876.)  A  general  rule  further 
is,  that  before  coming  into  equity,  the  plaintiff  should  first 
have  exhausted  his  remedies  at  law,  by  issuing  execution  and 
having  it  returned  nulla  bona,  which  the  bill  should  show, 
(HvJhert  v.  Orant,  4  Monroe^  Ky.  682,  and  cases  cited;  II ey^ 
nemann  v.  Dannenberg,  6  Cal.  880.)  This  rule  is  of  invariable 
application  to  a  bill  filed  by  a  creditor  to  reach  equitable 
assets.  The  principle  of  it  should  reach  this  ease,  ftt  least  to 
the  extent  of  requiring  the  plaintiff  always  to  show,  in  asking 
equity  to  remove  a  doud  from  the  title  to  real  estate  bought 
by  him  under  his  own  execution,  that  before  selling  his  debtor's 
land,  the  personalty  had  been  exhausted  or  that  none  had  been 
found,  as  directed  in  the  Practice  Act  (Praotioe  Act,  210, 
of  ^'the  execution.'')  Though  when  a  stranger  to  the  judg> 
ment  purchases,  the  rule  may  be  otherwise. 

The  plaintiff  in  this  cas^  sues  with  the  rights  of  a  ^^ creditor'' 
under  the  statute,  not  of  a  "  purchaser."  {Ridgway  v.  Under- 
wood, 4  Wash.  0.  0.  129,  137;  Jackson  v.  Uam,  15  Johns. 
2G1.)  A  creditor  is  less  favored  than  a  purchaser,  because  the 
latter  buys  on  the  faith  of  getting  a  title  to  specific  property, 
while  the  former  has  only  a  general  right  to  have  his  debt  paid 
out  of  any  proper^  of  the  debtor. 

Tn  Kcw  York  the  law  may  At  length  be  deemed  settled, 
(against  many  previous  dicta  fit  least,  so  far  as  it  can  be  by 
two  most  elaborate  and  conclusive  judgments  of  a  Court  of 
marked  ahilitv  and  learning,  (though  not  the  appellate  Court,) 
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which  have  not  jet  been  disturbed,  that  a  judgment  creditor 
cannot  come  into  equity  to  set  aside  a  oonv^anee  alleged  to 
be  a  fraudulent  obstruction  to  an  execution,  without  showing 
execution  issued.  (McCulUmgh  v.  Colby,  5  Boaw.  477,  and 
see  decision  487  to  496,  reviewing  all  the  authorities;  North 
American  Fire  Insurance  Company  v.  Oraham,  6  Sandf.  197 
198,  204;  see,  also,  Neate  v.  Marlborough,  3  MyL  &  Cr.  407, 
415-421, 14  Eng.  CL) 

The  language  of  the  complaint  shows  the  fraud  alleged  in 
this  case  is  under  the  Statute  of  Frauds  of  this  State,  and 
especially  sections  twenty  and  twenty-three.  (Wood's  Digest, 
106,  107.)  Those  sections  are  a  re-enactment  without  substan- 
tial change  (as  in  the  other  States  of  the  Union)  of  the  English 
statutes  of  Elizabeth.  Section  twenty-three  of  our  Act  makes, 
however,  an  important  change  in  the  language,  and  in  the  mean- 
ing of  the  English  statutes  as  re-enacted  in  the  other  States 
of  the  American  Union,  with  the  single  exception,  perhaps,  of 
New  York.    It  is  as  follows: 

''  The  question  of  fraudulent  intent  in  all  cases  arising  under 
the  provisions  of  this  Act,  shall  be  deemed  a  question  of  fact 
and  not  of  law,  nor  shall  any  conveyance  or  charge  be  ad- 
judged fraudulent  as  against  creditors  or  purchasers,  solely 
<m  the  ground  that  it  was  not  founded  on  a  valuable  consider- 
ation." 

One  clear  effect  of  this  statutory  provision  is  to  abolish  for- 
ever in  this  State  the  whole  doctrine  of  "  constructive  fraud,*' 
with  all  its  undefined  and  therefore  mischievous  oonsequenoes 
in  jurisprudence.  "It  may  be,''  says  the  New  Yoric  Superior 
Court,  in  Nicholson  v.  LeavUt,  4  Sandf.  287,  "that  the  docr 
trine  thus  meant  to  be  exploded  has  been  in  a  measure  revived 
by  some  modem  decisions;  but  we  are  satisfied  that  to  revive 
the  doctrine  is.to  repeal  the  statute." 

A  cause  of  action  for  fraud  is  barred  in  this  State  in  three 
years  from  the  fraud,  and  there  is  no  pretense  in  this  case  that 
the  plaintiff  did  not  know  the  facts  at  the  time  when  they 
occurred.  (Act  defining  time  of  commencing  civil  actions, 
etc.  Sec  17,  sub.  4,  Wood's  Digest,  47.)    The  fraud  occurred 
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and  the  cause  of  action  accrued  at  the  date  of  the  oonvejance 
to  Simon  Shindler,  March  2l8t>  1856.  (Bvblette  ▼.  Jenkins, 
9  CaL  425;  Pyle  ▼.  Beckwith,  1  J.  J.  Marah,  4AS;  2  Parsons' 
CoDtracts,  371,  372,  edition  of  1855,  and  cases  cited  in  notes 
^j  X,  y,  f^)  This  is  undoubtedly  the  true  rule  in  this  case,  as 
otherwise  a  plaintiff  would  have  it  in  his  power  by  his  own 
will  to  postpone  indefinitely  the  running  of  the  statute,  which, 
by  all  the  authorities,  he  never  can  do.  Or,  at  all  events,  the 
cause  of  action  accrued  at  the  date  of  the  l^eriff's  sale  to  the 
plaintiff,  February  2,  1856.  {Cox  r.  Cox,  6  Richardson's  Eq. 
8.  C.  275 ;  McDonald  ▼.  May,  1  Bidi.  91 ;  Thrower  v.  Cureton, 
4  Strobhiufs  Eq.  155,  8.  C.)  In  either  view  the  action  was 
barred  «t  its  date,  more  than  three  years  having  elapsed. 

The  testimony  of  E.  B.  Mastick,  a  witness  for  the  plaintiff, 
was  inadmissible  and  incompetent  within  the  established  doc- 
trine as  to  communications  between  attorney  and  client;  and 
the  Court  erred  in  admitting  it  against  the  objections  of  the 
defendants  respectively.  (1  Pbillips'  Ev.  158,  159,  N.  Y.  Ed. 
59;  WiUiams  v.  FUeh,  18  N.  Y.,  4  Smith,  551 ;  BatUc  of  Utica 
▼.  Mersereau,  8  Bark  OL  595 ;  Turquind  v.  Knight,  2  Mees.  t 
W.  98;  Taylor  ▼.  Blackhw,  3  Bingham  N.  0.  235;  Peter  v. 
Watkins,  3  Bing^m  N.  0.  421 ;  Clayton  v.  Skinner,  S  Swanat 
221;  In  re  Aitkine,  4  Bamw.  ft  Aid.  47;  Foster  v.  Hatt,  19 
Pick.  89.) 

The  communication  or  the  knowledge  is  privileged  within 
the  rule,  though  it  be  made  to  or  acquired  by  the  attorney  in 
view  or  for  the  purpose  of  a  contemplated  fraud.  (Bank  of 
VOca  V.  Mersereau,  3  Barb.  Ck  528,  598-600,  and  cases  cited; 
Parker  v.  Carter,  4  Munf .  278 ;  Cormaek  v.  Heatheote,  2  Brob. 
A  Bing.  4 ;  SheUard  x.  Harris,  5  Carr.  k  P.  593 ;  Landsherger 
V.  Oorham,  5  Cal.  450;  Bouman  v.  Norton,  5  Carr.  ft  P.  177.) 

Deles  Lake,  for  Respondent 

The  appellants'  proposition  that  <he  Simon  Shindler  eon- 
Teyance  may  be  attacked  for  fraud  in  an  action  of  ejectment, 
and  therefore  equity  has  no  jurisdiction  to  decree  it  to  be 
fraudulent  and  void,  is  not  sustained  by  any  of  the  Mithorities 
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cited,  and  is  untenable.  The  following  authorities  are  oon- 
elusive:  Hildreth  v*  Sands,  2  John.  Ch.  85;  same  case,  14 
John,  493;  Mohawk  Bank  ▼.  Atwater,  2  Paige  Ch.  54;  Wil- 
lard's  Eq.  Juris.  146;  Boyd  v.  DunJap,  1  John.  Ch.  479; 
Dane  ▼.  Zigr^go  et  ah,  October  term,  1863. 

The  foregoing  authorities  are  also  an  answer  to  the  appel- 
lants' fourth  point,  viz:  that  the  plaintiff  must  fail  in  the 
action,  because  he  was  not  in  possession  at  the  time  the  suit 
was  commenced. 

The  plaintiff  sues  with  the  rights  of  a  purchaser  at  the 
Sheriff's  sale,  and  stands  in  the  same  situation  that  he  would 
if  he  had  been  a  stranger  to  the  judgment  instead  of  being  the 
judgment  creditor.  He  is  not  pursuing  the  defendants  as  a 
"creditor,"  but  as  the  owner  of  this  land.  lie  is  invested, 
undoubtedly,  with  the  same  rights  that  he  had  as  a  judgment 
creditor  to  question  the  validity  of  the  conveyances.  In  this 
sense  he,  as  purchaser,  may  be  said  to  have  the  rights  of  a 
creditor.  (See  remarks  of  Mr.  Justice  Spencer,  in  Bands  v. 
Bildreih,  14  John.  497.) 

,  The  substantive  cause  of  action  is  not  the  fraud  of  the 
Shindlers  in  passing  the  apparent  title  by  the  sham  deeds,  as 
the  appellants'  counsel  erroneously  supposes,  but  that  the 
plaintiff  has  acquired  a  good  title  to  the  land  by  virtue  of  the 
judgment  and  execution  sale  and  Sheriff's  deed,  and  that  Simon 
Shindler  holds  a  void  conveyance  of  a  prior  date,  which, 
though  good  in  form,  is  void  in  fact  for  fraud,  and  therefore  a 
continuing  cloud  on  the  plaintiff's  title;  and  the  fraudulent 
acts,  as  set  forth  in  the  complaint,  are  stated  for  the  purpose 
of  showing  that  the  conveyance  is,  in  fact,  void  as  against  the 
plaintiff,  and  a  cloud  on  his  title,  which  a  Court  of  equity 
ought  to  dispel.  (2  Story's  Eq,  Juris.,  Sees.  699,  700,  et  seq.; 
Petlit  V.  Shepherd,  6  Paige,  492,  601;  Van  Doren  v.  The 
Mayor  of  New  York,  9  Id.  388.) 

But  even  if  the  action  is  one  against  which  the  statute  would 
run,  it  has  not  yet  barred  the  action. 

The  appellants'  counsel  has  overlooked  the  fact  that  the 
Sheriff's  deed  to  the  plaintiff  was  made  October  8d»  1857,  and 
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this  action  was  commenced  January  6thy  1860,  less  than  three 
}'ears  thereafter.  ISo  cause  of  action  accrued  to  the  plaintiff, 
as  purchaser,  till  he  became  the  ovmer  ci  the  legal  titla 
(Angel  on  Limitations,  p.  65.) 

The  Sheriff's  sale  was  December  10th,  1856,  instead  of 
February  2d,  1866,  as  stated  in  appellants^  brief. 

The  aj^Uants'  counsel  objects  that  the  testimony  of  Hr. 
Mastick  was  inadmissible,  under  the  rule  that  an  attorney  at 
law  is  not  at  liberty  to  disclose  communications  had  between 
attorney  and  dient  The  rule  undoubtedly  is  that  an  attorney 
will  not  be  permitted  to  testify  to  communications  made  by 
his  clients  for  the  purpose  of  l^gal  advice  or  aid  upon  the  sub- 
ject of  his  rights  and  liabilities.  (1  Greenleaf  s  £v.,  Sec  240.) 
But  this  probably  is  the  first  case  in  which  it  was  ever  coQr 
tended  that  the  rule  extended  to  the  case  where  an  attorney 
was  an  actor  and  party  in  the  business  —  as  the  grantee  in  one 
oonveyanoe,  and  grantor  in  another. 

Greenleaf  (VoL  1,  Sec  242)  says:  "The  rule  is  limited  to 
eases  where  the  witness  learned  the  matter  in  question  only 
as  counsel,  solicitor,  or  attorney,  and  in  no  other  way.  If, 
therefore,  he  waa  a  party  to  the  transaction,  and  especially  if 
he  were  a  party  to  the  fraud,  or,  in  other  words,  if  he  were 
acting  for  himself,  though  he  might  also  be  employed  for 
another,  he  would  not  be  protected  from  disclosing,  for  in  such 
a  case  his  knowledge  would  not  be  acquired  solely  by  his  being 
employed  professionally.'' 

So,  where  the  attorney  makes  himself  a  subscribing  witness, 
he  thereby  assumes  another  character  for  the  occasion,  adopts 
the  duties  which  it  imposes,  and  is  bound  to  give  evidence  of 
all  that  a  subscribing  witness  can  be  required  to  prove.  (Id., 
Sec  244.) 

A  fortiori,  an  actual  party  to  the  instrument 

Kone  of  the  cases  dted  by  appellants'  counsel  touch  the 
question.  Besides,  Mr.  Mastick  was  never  the  attorney  for 
Simon  Shindler. 

It  may  be  stated  aa  a  general  proposition  that  a  Court  of 
equity  has   all  the  powers  necessary  tp   render  its  decree 
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efPectual.  If  it  can  act  directly  upon  tlie  propertj  which  is 
the  subject  of  the  suit,  it  may  transfer  the  tide  by  any  con- 
venient method.  If  the  holder  of  the  title  be  within  reach  of 
process,  he  may  be  compelled  by  attachment  to  execute  the 
necessaiy  conveyance.  If  he  contumaciouflly  xefuae,  or  be 
beyond  the  jurisdiction^  so  that  an  attadimeut  will  not  reach 
him,  or  if  he  be  an  infant,  incapable  of  actingi  the  Court  may 
appoint  another  to  execute  a  conveyance  on  his  behalf.  Such 
has  been  the  uniform  practice  in  tUa  State,  and  many  titles  to 
valuable  lands  are  doubtless  held  under  such  conveyances. 
{Toden  v.  Stanford,  7  Monroe,  478 ;  People  v.  Boring,  8  CaL 
406.) 

A  case  has  recently  been  decided  by  the  Supreme  Court  of 
the  United  States,  (Brignardello  y.  Matilda  C.  Oruy,)  on  a 
writ  of  error  to  the  TJnited  States  CSrcuit  Court  for  this  State, 
where  it  is  said  this  precise  question  was  presented^  and  the 

power  was  sustained* 

f 

By  the  Court,  Shaftke,  J. 

The  complaint  in  this  action  allies  that  iSbe  paintiff  is  the 
owner  of  a  certain  lot  in  the  CSty  and  County  of  San  Fran- 
cisco, under  and  by  virtue  of  a  Sheriff's  deed  executed  to  him 
as  the  purchaser  of  said  lot  at  an  execution  sale  on  the  10th 
day  of  December,  1856.  That  the  execution  issued  upon  a 
judgment  in  his  favor  against  the  defendant,  James  Shindler, 
and  one  Leonard,  rendered  February  2d,  1856.  That  at  the 
time  of  the  sale  the  lot  was,  and  for  several  years  had  been, 
the  property  of  James  Shindler.  That  pending  the  action  in 
which  the  plaintiff's  judgment  was  recovered,  James  Shindler 
conveyed  the  lot  to  E.  B.  Mastick,  who  conveyed  it  thereafter 
to  Simon  Shindler.  That  both  conveyances  were  voltmtary 
and  were  made  with  intent  to  delay  and  defraud  the  creditors 
of  James  Shindler,  of  whom  the  plaintiff  was  one.  The  bill 
prays,  amongst  other  things,  that  the  deeds,  respectively,  may 
be  decreed  to  be  fraudulent  and  void.  The  case  was  tried  by 
the  Court  —  the  findings  were  in  favor  of  the  plaintiff,  and  the 
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appeal  is  from  the  judgment,  and  from  the  order  denying  the 
defendants'  motion  for  a  new  triaL 

Right  of  purchaser  at  Sheriff's  sale  to  go  into  equity,  to  have  a 
fraudtdeni  deed  of  the  judgment  debtor  set  aside. 

First — It  is  claimed  on  behalf  of  the  appellante  that  the 
case  made  is  not  within  the  equity  jurisdiction^  and  the  reason 
assigned  is,  that  relief  at  law,  bj  ejectment,  would  be  adequate 
and  complete. 

In  support  of  this  proposition  we  are  referred  to  Dewitt  et 
ob.  y.  Hays,  2  Cal.  463 ;  Lupton  ▼.  Luplon  et  als.,  8  Oal  131 ; 
MerriU  v.  Oorham,  6  Cal.  42.  We  have  examined  these  cases. 
They  recognize  the  general  rule  that  the  equity  jurisdiction  is 
limited  to  cases  where  there  is  no  remedy  at  law  or  none  that 
is  plain^  adequate  and  complete;  but  they  throw  litde  or  no 
light  upon  the  question  as  to  whether  this  particular  ease  is 
within  the  rule  or  without  it 

It  is  not  enough  that  the  plaintiff  could  have  established  hit 
title  as  against  the  title  of  Simon  Shindler,  in  an  action  of 
ejectment.  Before  the  case  can  be  considered  as  beyond  the 
reach  of  a  Court  of  equity,  it  must  be  made  to  appear  that 
the  I^al  remedy  would  be  adequate  and  complete. 

The  appeal  here  is  to  that  branch  of  the  concurrent  jurie- 
diction  in  which  the  peculiar  remedies  afforded  by  Courts  of 
equity,  constitute  the  principal  ground  of  jurisdiction.  The 
relief  asked  is,  that  certain  deeds,  alleged  to  be  fraudulent, 
may  be  cancelled  by  decree.  The  bill  is  brought  upon  the 
principle  of  quia  timet;  that  is  for  fear  that  the  deeds  may  be 
▼exatiously  or  injuriously  used  against  the  plaintiff  when  the 
evidence  to  impeach  them  may  have  been  lost  The  justice 
invoked  is  not  remedial  so  much  as  precautionary  or  preven- 
tive. If  an  instrument  ought  not  to  be  used  or  enforced,  it 
is  against  conscience  for  the  party  holding  it  to  retain  it, 
since  he  can  retain  it  only  for  some  sinister  purpose.  If  it  is 
a  deed  purporting  to  convey  lands  or  other  hereditaments,  its 
existence  in  an  uncancelled  state  necessarily  has  a  tendency  to 
throw  a  cloud  over  the  title;  and  it  ia  always  liable  to  be 
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applied  to  improper  purposes.  Preventive  justice  is  what  is 
needed,  and  a  Court  of  law  has  no  power  to  administer  it 
(Shattuck  ▼.  Carson,  2  CaL  588.) 

Bight  of  purchaser  at  Sheriff's  sale  to  have  fraudulent  deed  of 
judgment  debtor  set  aside  in  equUy  before  an  execution  is 
returned  nulla  bona. 

Beoond— It  is  further  insisted  that  the  complaint  ii  sub- 
Btantiallj  defective  for  the  reason  that  there  is  no  allegation 
showing  that  '^before  coming  into  equity  the  plaintiff  had 
exhausted  his  remedies  at  law  hj  issuing  execution  and  having 
it  returned  nulla  bona,** 

The  purpose  of  the  bill  is  not  to  reach  equitable  assets  with 
m  view  to  satisfy  an  unpaid  judgment,  or  an  unpaid  balance  of 
a  judgment;  but  to  clear  up  a  title  already  vested  by  dissi- 
pating a  cloud  upon  it.  Whether  the  plaintiff  sues  as  **  cred- 
itor "  or  as  ^'  owner "  is  in  one  sense  more  a  question  of  fact 
than  of  law.  That  he  sues  and  asks  relief  in  the  latter  capacity 
is  apparent  on  the  face  of  the  oomplaint ;  and  that  he  is  owner 
in  judgment  of  law  does  not  admit  of  controversy,  if  all  the 
allegations  of  the  complaint  be  assumed.  Taking  the  plaintiff, 
then,  to  be  the  owner  of  the  land,  the  only  question  must  be: 
18  he  entitled  to  the  relief  prayed  for!  But  that  is  the  ques- 
tion upon  which  we  have  already  passed.  Though  the  plaintiff 
is  a  purchaser  suing  and  asking  relief  as  such,  still  his  title 
has  its  origin  in  the  relation  of  creditor  and  debtor;  and  as 
against  the  deed  of  Simon  Shindler,  the  relative  strength  of 
the  opposing  titles  is  to  be  determined  by  the  law  governing 
that  relation,  and  not  by  that  applicable  to  conveyances  at 
large.  A  purchaser  of  land  at  execution  sale,  when  he  receives 
his  deed  becomes  the  owner  of  the  land  if  the  debtor  owned 
it  at  the  time  of  the  sale;  and  in  all  proceedings  looking  to  a 
vindication  of  his  title,  the  purchase  must  necessarily  present 
himself  as  proprietor  and  ask  for  relief  as  such.  But  though  he 
sues  as  owner,  still  he  is  clothed  with  the  vi^ts  of  the  creditor, 
and  stands  in  his  place  so  far  as  may  be  necessary  for  the  pro- 
tection of  his  own  title.    The  point  was  decided  directly  in 
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Ridgeway  t.  Underwood,  4  Wash.  129,  and  Eildreih  v.  Lands, 
2  John.  Ch.  49;  S.  Q.  14  John.  497;  Dane  r.  Ztgnego  et  d., 
October  term,  1863. 

Purchaser  of  land  at  Sheriff's  sale  may  go  into  equity  to  set 
aside  a  fraudulent  deed  of  ike  judgment  debtor  without  being 
in  possession. 

Third — ^It  is  urged,  further,  that  the  judgment  cannot  bo  sus- 
tained for  the  reason  that  the  complaint  does  not  show  the  plain- 
tiff in  possession  of  the  land  at  the  beginning  of  the  action. 

This  is  not  a  suit  to  quiet  title,  under  the  two  hundred  and 
fifty-fourth  section  of  the  Practice  Act.  In  an  action  of  that 
impression  the  title,  and  the  whole  title,  of  each  of  the  parties 
is,  or  may  be,  drawn  in  question,  and  both  parties  are  con- 
cluded by  the  judgment.  This  suit  seeks  the  cancellation  only 
of  a  particular  muniment  of  title,  and  touches  title  only  as  it 
touches  the  muniment  But  the  point  was  decided  in  Dane 
r.  Zignego  et  al.,  previously  cited,  and  the  decision  meets  with 
our  full  concurrence.  The  Court  said  in  that  case:  '^The 
mere  fact  that  the  plaintiff  is  not  in  possession  of  the  prop- 
erty can  make  no  difference,  as  his  right  to  have  the  fraud- 
ulent deed  cancelled  does  not  depend  upon  any  such  fact. 
Keither  is  it  necessary  for  him  to  have  previously  had  his  title 
tried  in  an  action  <at  law.  Indeed  one  important  object  of  the 
plaintiff  in  bringing  his  suit  in  equity  to  obtain  a  decree  can- 
celling the  deed,  under  the  old  system  of  practice,  was  the 
better  to  enable  him  to  prosecute  his  action  at  law  to  recover 
the  possession  of  the  premises  by  removing  an  obstacle  to  his 
recoveiy. 

Purchaser  of  land  at  Sheriff's  sale  who  files  a  biU  to  set  aside  « 
fraudulent  deed  of  the  judgment  debtor  need  not  aver  his 
insolvency. 

Fourth — ^It  is  claimed  that  the  complaint  is  fatally  defective 
for  the  reason  that  there  is  no  allegation  that  James  Shindler 
was  insolvent  when  he  made  the  first  deed,  or  when  he  directed 
the  second. 

The  complaint  charges  the  judgment,  the  ezeeution  thereon, 
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the  purchase  by  the  plaintiff  and  the  Sheriff's  deed  to  him. 
That,  pending  the  action  in  which  the  judgment  was  recov- 
ered, James  Shindler  conveyed  to  Mastick  and  he  to  Simon 
Shindler  by  request  of  James;  that  both  deeds  were  without 
consideration;  that  both  were  made  with  intent  to  hinder, 
delay  and  defraud  the  plaintiff  and  other  creditors  of  James 
Shindler,  to  whom  he  was  largely  indebted;  that  Mastick 
took  and  held  in  secret  trust  for  James  Shindler;  that  Simon 
ShindJer  took  and  held  in  secret  trust  for  James  Shindler,  also, 
"  and  with  the  intent  to  aid  and  abet  him  in  hindering,  delay- 
ing and  defrauding  his  creditors."  The  truth  of  these  allega- 
tions being  given,  they,  in  our  judgment,  present  a  perfect 
basis  for  the  equitable  relief  asked  for  in  the  bilL 

There  is  a  class  of  cases  in  which  a  party  seeking  the  relief 
of  injunction  must  aver  that  the  defendant  is  insolvent;  and  if 
a  judgment  creditor  brings  a  bill  to  reach  equitable  assets,  he 
must  aver  insolvency,  or,  what  is  equivalent  to  it,  an  execu- 
tion returned  nulla  bona.  In  these  cases,  insolvency  is  per  se 
a  condition  of  relief;  a  fact,  in  short,  without  which  a  Court 
of  equity  can  have  no  jurisdiction  to  act  in  the  given  instance. 
It  is  one  of  the  ultimate  facts  to  be  proved,  and  hence  the 
necessity  that  it  should  be  averred.  But  in  a  case  like  the 
one  at  bar,  "  insolvency "  is  not  a  fact  of  jurisdictional  conse- 
quence, nor  is  it  per  se  a  condition  of  relief.  The  facts  upon 
'  which  the  jurisdiction  rests,  and  on  which  the  relief  is  granted, 
are  stated  categorically  in  the  Statute  of  Frauds,  and  insol- 
vency is  not  of  the  number.  Section  twenty  provides,  in 
effect,  that  every  conveyance,  made  to  defraud  creditors,  shall 
be  void  as  to  them,  whether  the  deed  was  on  consideration  or 
without  it;  but  section  twenty-three  provides  that  no  convey- 
ance shall  be  adjudged  fraudulent  as  against  creditors  or  pur- 
chasers, ^^  solely  on  the  ground  that  it  was  not  founded  on  a 
valuable  consideration."  Whether  a  voluntary  deed  should 
be  considered  fraudulent,  as  such,  as  to  existing  creditors, 
without  proof  of  any  fact  extraneous  to  itself,  was  a  question 
that  had  long  vexed  the  tribunals  (1  Story's  Eq.  Juris.,  Sec 
865),  and  section  twenty-three  waa  made  a  part  of  the  Act 
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referred  to,  for  the  purpose  of  putting  an  end  to  the  contro- 
versy. {Nicholas  v.  Leaviit,  4  Sandf.  287.)  As  the  law  now 
stands^  then,  a  conveyance  cannot  be  set  aside  by  an  ^'exist- 
ing "  creditor,  on  the  ground  solely  that  it  was  voluntary.  A 
eomplaint  framed  for  the  purpose  named,  while  stating  that 
the  deed  was  without  consideration,  should  aid  or  help  out 
that  averment;  not  by  averring  insolvency,  for  that  is  but  a 
circumstance;  not  by  averring  generally  that  the  deed  was 
"  fraudulent,*'  for  that  is  but  a  conclusion  of  law;  but  by 
averring  the  fact,  superadded  by  the  statute,  to  wit:  that  it 
was  made  with  the  "  intent  to  hinder,  delay  or  defraud  credi- 
tors." The  state  of  the  grantor^s  worldly  affairs  may  be  used 
as  evidence  to  elucidate  the  intent  if  disputed ;  but  as  matter 
of  pleading,  it  is  not  necessary  that  insolvency  should  be 
averred  in  the  complaint;  and  for  the  obvious  reason  that  the 
fact  does  not  enter  as  a  term  into  the  l^al  proposition.  A 
rich  man  may  make  a  fraudulent  deed  as  wdl  as  one  who  is 
insolvent. 

The  point  made  has,  moreover,  passed  into  judgment.  In 
Sands  v.  Hildreth,  14  John.  498,  the  Court  say:  "It  has  been 
urged  that  Comfort  Sands  (the  fraudulent  grantor)  might  have 
had  property  abundantly  suflScient  to  satisfy  his  creditors  inde- 
pendently of  the  lands  sold  to  the  respondent  (the  holder  of 
the  Sheriff's  deed.)  This,  however,  is  not  proved;  and  if  it 
were  true,  the  appellaut  (the  fraudulent  grantee)  was  bound 
to  make  out  the  fact**  If  the  burden  of  proving  solvency  is 
upon  the  party  daiming  under  the  fraudulent  deed,  it  cannot 
be  true  that  the  party  attacking  it  should  allege  the  contrary. 

As  to  the  deed  to  Mastick,  inasmuch  as  the  complaint  shows 
the  title  out  of  him,  it  is  enough  that  he  in  fact  held  the  title 
in  naked  trust  for  his  grantor,  even  tbongh  the  trust  was 
created  for  an  honest  purpose.  This  is  the  clear  result  of  the 
eleventh  section  of  the  Statute  of  Frauds*  And  kb  to  the  de^d 
to  Simon  Shindler,  the  complaint  alleges  not  only  that  be  took 
in  secret  trust  for  Jam^es  Shindler,  but  '*  with  intent  to  aid 
abet  him  in  hindering,  delaying  and  da&audin|[  his  eredf 
and  especially  this  plaintiff." 
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We  have  been  referred,  in  support  of  the  objection  now 
under  consideration,  to  Kinder  v,  Maeey,  7  Cal,  206 ;  Harria 
v.  Taylor,  15  Cal.  348 ;  and  Meeker  ei  aL  y.  Harris  et  al.,  19 
CaL  278,  The  first  and  second  cases  were  creditors'  bills 
brought  to  reach  equitable  assets;  and  in  the  third  case  the* 
intervention  was  filed  for  that  purpose.  The  distinction 
between  the  complaint  in  this  action  and  a  creditor's  bill  has 
already  been  pointed  out,  and  the  reasons  why  an  averment  of 
insolvency,  though  essential  in  the  one  case,  u  not  essential  in 
the  other,  have  been  sufficiently  indicated. 

Limitation  of  time  within  which  purchaser  at  Sheriff^ 8  sale  may 
commence  an  action  to  eei  aside  a  fraudulent  deed  of  the 
judgment  creditor. 

Fifth  —  It  is  insisted  that  the  complaint  shows  on  its  face 
that  the  action  is  barred  by  the  Statute  of  Limitations. 

The  cause  of  action  does  not  consist  in  the  detached  or  iso- 
lated fact  that  the  deeds  in  question  were  given  with  the  intent 
charged.  The  gravamen  of  the  complaint  is  that  the  plaintiff, 
as  owner  of  the  land,  is  liable  to  be  injured  by  the  deeds  if 
they  are  allow^  to  remain  uncancelled.  The  particular  dan- 
ger which  the  plaintiff  seeks  to  avert  neither  is  nor  can  be 
older  than  the  title  which  it  threatens.  True,  the  deeds  were 
given  more  than  three  years  prior  to  the  commencement  of 
the  action,  but  they  foreboded  no  injury  to  the  plaintiff's  title 
when  they  were  given,  for  at  that  time  he  had  no  title.  In 
short,  tlie  plaintiff's  right  to  bring  this  action  does  not  ante- 
date the  facts  in  which  it  has  its  origin.  The  plaintiff  became 
the  owner  of  the  land  on  the  3d  day  of  October,  1867,  when 
he  received  the  Sheriff's  deed;  and  he  had  then,  for  the  first 
time,  a  title  to  be  clouded.  The  action  was  brought  within 
three  years  thereafter.  It  is  no  answer  to  say  that  the  plain- 
tiff while  yet  a  judgment  creditor  might  have  sued  in  that 
capacity  for  the  purpose  of  reaching  the  land  as  equitable 
asseta  Such  action  would  have  diffei^  from  this  both  in 
gravamen  and  relief.  There  are  obvious  correspondences 
between  the  two  actions,  but  there  are  specific  differences 
between  them  also,  and  they  are  too  manifest  to  be  disregarded. 
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When  aitamey  may  he  compelled  to  testify  to  m4dter$  occurring 
between  himself  and  client. 

Sixth  —  It  18  claimed  that  the  judgment  should  be  reversed 
on  the  ground  that  the  testimony  of  the  witness  Mastick  was 
improperly  admitted. 

Mastick  was  called  as  a  witness  by  the  plaintiff  for  the  pur- 
pose of  proving  that  the  conveyance  by  James  Shindler  to 
him  and  the  conveyance  by  him  to  Simon  Shindler,  were  both 
without  consideration.  The  witness  testified  that  he  was  a 
lawyer,  engaged  in  practice  in  the  City  and  County  of  San 
Francisco  in  the  years  1853-4  and  5,  and  that  "all  of  his 
knowledge  concerning  the  matters  connected  with  the  issues 
was  acquired  by  him  as  an  attorney  of  James  Shindler,  and  in 
^e  course  of  his  communications  with  him  as  such;  that  his 
professional  relations  with  James  Shindler  continued  from  early 
in  1854  until  1855,  and  until  after  all  the  transactions  in 
question  were  disposed  of,  and  that  but  for  these  relations  he 
would  not  have  had  any  connection  with  the  matter  at  alL^ 
The  plaintiff  thereupon  proposed  to  prove  by  a  witness  that 
both  the  conveyances  aforesaid  were  voluntary;  the  defendant 
James  Shindler,  by  his  counsel,  objected  to  the  introduction  of 
the  evidence.  The  objection  was  overruled,  and  the  defendant 
excepted. 

The  witness  testified  as  follows:  ^Some  time  in  1854  I 
brought  a  suit  for  James  Shindler  against  Samuel  Youngs,  of 
Sacramento  City,  and  attached  certain  real  estate  there,  which 
was  then  mortgaged  to  a  woman,  who  placed  the  mortgage 
with  a  banker,  who  foreclosed  it  after  the  attachment  We 
then  believed  there  was  a  margin  between  our  attachment  and 
the  mortgage  lien,  and  we  determined  to  redeem;  to  do  which 
it  was  necessary  to  raise  some  money.  When  the  time  for 
redeeming  arrived,  James  Shindler  had,  I  think,  left  the  State. 
I  consulted  with  Gray — Hawes  was  here  too  —  and  Shindler^s 
power  of  attorney  authorized  a  sale,  but  not  a  mortgage.  The 
land  was  conveyed  to  me,  that  I  might  raise  money  by  mort- 
gage, which  we  had  then  negotiated.     Gray  then  conveyed  to 
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me  under  hifi  power.  I  had  then  negotiated  with  G.  J.  Hubert 
Saunders,  as  agent  of  Bebarb  Bros.,  to  procure  the  money.  I 
think  I  borrowed  six  thousand  dollars,  which  I  think  I  passed 
over  to  Gray.  After  a  little,  property  began  to  fall  in  Sacra- 
mento and  our  suppos^  margin  vanished.  Ko  redemption 
was  made.  I  do  not  know  what  became  of  the  money  after 
it  passed  out  of  my  hands.  After  a  little  time  I  applied  to 
Saunders,  and  he  consented  that  the  mortgage  shold  be  dis- 
charged. I  was  then  authorized  by  Joseph  Hawes,  and  I 
think  by  Gray,  to  go  to  Horace  Hawes  for  tiie  money.  I  took 
an  order  or  check  for  the  money,  by  whom  signed  I  do  not 
remember,  to  G.  J.  Hubert  Saunders.  In  an.  hour  I  got  the 
money  of  Horace  Hawes,  took  it  to  Saunders  and  got  satisfac- 
tion, which  was  genuine.  Subsequently  I  made  a  conveyance 
to  Simon  Shindler,  March  21st,  1855,  recorded  at  my  request 
March  27th,.  1855.  I  consulted  Gray,  attorney  in  fact  of 
James  Shindler.  It  was  done  with  his  assent  and  under  hia 
direction.  I  received  nothing  and  had  no  interest  in  the  prop* 
erty.  I  know  that  it  was  a  regular  business  transaction. 
There  was  no  sham  or  fraud  about  it  *  *  I  do  not  remem- 
ber that  the  suit  of  Eager  v.  Shindler  was  ever  spoken  of  by 
James  Shindler  or  any  of  the  parties  in  connection  with  any 
of  these  conveyances.  Nothing  was  ever  said  as  to  the  object 
of  the  conveyance  from  me  to  Simon  Shindler.  As  I  paid 
nothing  for  the  property,  I  could  not  have  received  anything  for 
it.  The  conveyance  to  Simon  Shindler  ended  my  connection 
with  the  entire  business." 

Questions  arising  under  the  law  of  "privileged  oommimica- 
tions  "  have  been  presented  for  judicial  consideration  under  a 
great  diversity  of  •  aspects,  and  the  decisions  in  each  of  the  dif- 
ferent classes  of  cases  have  been  greatly  multiplied  —  one  deci- 
sion following  and  being,  in  effect,  but  a  reproduction  of  others 
which  have  preceded  it  on  the  common  line.  But  there  is  one 
aspect  in  which,  so  far  as  we  are  advised,  the  general  question 
has  been  presented  in  two  instances  only:  Harvey  v.  Clayton, 
2  Swanst  232,  and  Jones  v.  Pugh,  1  PhiL  96.  The  distin- 
guishing feature  of  these  cases  is  found  in  the  fact  that  pend- 


Oct.,  1S65.]  Haoee  r.  Siii:^DLKR.  63 

Opinion  or  tlio  Court  —  Shaftor,  J. 

ing  the  Telation  of  client  and  attomej,  the  parties  entered  into 
another  contract  relation  differing  in  essential  character^  but 
still  ancillary  to  the  purpose  for  the  accomplishment  of  which 
the  principal  relation  was  formed.  We  shall  have  occasion  to 
consider  these  cases  more  particularly  hereafter^  but  dismiss 
ih&n  from  further  consideration  for  the  present  with  the 
remark,  that  the  fact  that  they  are  distinguishable  from  all 
others  in  the  particular  named^  demonstrates  the  settled  disin- 
clination of  both  the  English  and  American  bar  to  embarrass 
themselves  in  the  discharge  of  their  strictly  professional  duties 
by  the  acceptance  of  trusts  which,  as  lawyers,  they  cannot  be 
said  to  have  invited. 

It  appears  that  the  witness  in  this  ease  was  called  for  the 
double  purpose  of  proving  that  he  held  the  land  conveyed  to 
him  by  James  Shindler  in  trust  for  his  grantor,  and  that  Simon 
Shin<Uer,  his  own  grantee,  held  in  trust  for,  the  same  party. 
These  results  the  plaintiff  proposed  to  establish  by  testimony 
drawn  from  the  witness  that  both  conveyances  were  without 
consideration. 

I.  We  shall  in  the  first  place  consider  the  admissibility  of  the 
testimony  in  its  bearings  upon  the  deed  of  James  Shindler  to 
the  witness. 

For  the  purposes  of  discussion,  it  may  be  assumed  that  all 
the  knowledge  of  the  witness  as  to  whether  the  deed  was 
given  with  or  without  consideration,  was  "communicated'* 
to  him  by  James  Shindler  as  his  client,  and  in  the  ordinary 
course  of  professional  employment;  leaving  the  question 
whether  the  communication  waa  or  waa  not  confidential  as  the 
<mly  point  to  be  decided* 

Prima  facie,  all  communications  made  by  a  client  to  his 
attorney  or  counsel,  connected  with  the  purposes  with  a  view 
to  which  the  relation  was  entered  into,  must  be  regarded  as 
oonfidentiaL  But  the  presumption  is  not  conclusive.  If  it 
appears  by  extraneous  evidence,  or  from  the  very  nature  of 
the  transaction,  that  confidence  was  not,  and  on  the  maxims 
by  which  human  nature  is  ordinarily  governed,  could  not  have 
been  contemplated,  then  the  fact  communicated  may  be  proved 
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by  the  testimonj  of  the  attoroej.  In  Giywn  t.  Emery  et  oZ.^ 
18  Maine,  82,  Kinsman,  counsel  of  Buxton  in  another  action, 
was  called  to  prove  by  whom  he  waa  employed.  The  Court 
say :  ^'  We  cannot  consider  -this  as  a  matter  of  professional 
confidence,  at  least,  imless  counsel  is  apprised  or  has  reason 
to  believe  that  his  client  desires  that  this  fact  should  be  con- 
cealed. Ko  such  inference  is  to  be  drawn  from  the  testimony 
of  the  witness.  Buxton  made  no  intimation  of  a  wish  not  to 
be  known  in  the  business.  He  solicited  no  advice  tending  to 
produce  such  an  impression  upon  the  mind  of  the  witness. 
When  the  counsel  (the  witness)  delivered  the  wTit  to  the 
officer  (Gower)  the  latter  might  well  have  inquired  by  whom 
he  was  to  consider  himself  employed.  An  answer  truly  made 
to  that  inquiry  would  have  been  no  breach  of  the  privilege  of 
his  client.  It  would  have  disclosed  his  principal  to  a  party 
having  a  right  to  know,  in  a  vistter  neither  communicated  as 
a  secret,  nor  of  a  character  requiring  any  reserve  on  his  part 
That  the  witness  was  employed  by  Buxton  and  was  directed 
by  him  to  follow  the  orders  of  Stimpson,  might,  without  any 
violation  of  confidence,  so  far  as  we  can  disoem,  have  been 
made  known  to  the  officer,  and  was  in  our  judgment  testimony 
legally  admissible."  We  have  cited  this  case  for  the  purpose 
simply  of  shewing  that  whether  a  conmuuiication  by  a  client 
to  his  attorney  was  made  in  confidence,  is  a  question  of  fady 
to  be  disposed  of  on  principles  applicable  universally  to  ques* 
tions  of  that  character. 

We  must  assume  that  the  Court  below  passed  upon  the 
point  as  involving  a  matter  of  fact,  and  found  that  Mastick's 
knowledge  of  the  voluntary  character  of  the  deed  was  not 
confidential ;  and  we  consider  the  finding  to  be  well  sustained 
by  the  evidence. 

In  the  first  place,  there  can  be  no  pretense  that  the  deed 
itself  was  executed  in  confidence,  however  it  may  have  been 
a  '^  communication  "  in  the.  larger  definition  given  to  that  term 
by  many  of  the  authorities.  The  deed  was  made  with  a  view 
to  publicity,  and  Mastick  formally  published  it  to  the  world 
seven  days  after  its  delivery  by  causing  it  to  be.  recorded. 
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That  the  voluntary  character  of  the  deed  was  not  known 
to  Mastick  in  confidence  is  apparent  alsa  The  deed,  bo  far 
as  Mastick's  testimony  goes,  was  made  for  an  honest  porpose, 
and  there  was,  therefore,  no  motiye  for  seoresy.  The  purpose 
was  to  raise  money  with  which  to  redeem  the  lot  in  Sacra- 
mento from  a  prior  lien,  so  that  the  lien  of  Shindler's  jnd^ 
ment  might  be  made  available.  This  purpose  was  not  fraud- 
ulent as  to  Shindler's  creditors,  nor  was  it  necessarily  injurious 
to  them;  but,  on  the  contraiy,  had  the  piupose  been  accom- 
plished, their  chances  for  collecting  their  debts  would  have 
been  promoted.  Mastick  states  that  the  deed  looked  to  the 
redemption  named  as  its  sole  object,  and  that  beyond  that 
nothing  was  talked  about  or  thought  of. 

It  is  settled  that  if  a  client,  pending  the  idation,  communi- 
cates to  his  attorney  a  fact  foreign  to  the  object  for  which  the 
attorney  was  retained,  the  communication  is  not  to  be  regarded 
as  confidential.  The  scope  of  the  eonfidence  is  as  the  scope  of 
the  purpose.  Each  is  considered  to  be  the  exact  measure  of 
the  other.  In  this  case  the  sole  purpose  was  to  raise  money^ 
to  be  used  by  the  client  for  the  preservation  of  a  right;  and 
to  that  end,  whether  the  deed  in  question  was  on  eonsideratiom 
or  without  it,  was  a  matter  of  entire  indifference  from  the 
b^inning.  So  far  as  results  were  oonoemed,  a  power  ot 
attorney  to  Mastick  to  borrow  money  and  to  mortgage  to 
secure  the  loan  would  have  put  him  in  a  position  to  do  all 
that  he  was  expected  to  do  as  grantee  under  the  deed*  Had 
Qray^s  power  of  attorney  from  Shindler  anthorueed  him  to 
borrow  and  mortgage,  it  is  apparent  on  the  face  of  the  testi* 
mony  that  the  conveyance  to  Mastick  would  never  have  been 
made.  This  demonstrates  how  utterly  foreign  to  the  purpose 
for  which  the  witness  was  professionally  employed  was  this 
question  of  consideration,  in  the  judgment  of  parties,  at  the 
time  the  deed  was  given. 

In  the  decision  previously  rendered,  we  eonsidered  the  casb 
as  falling  within  the  analogy  of  Harv^  v«  Ckffton^  2  Swanst 
Vol..  xxuc— • 
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232,  and  Jones  y.  PugJi,  1  PhiL  96.  We  ajre  now  satisfied 
'that  in  that  particular  we  were  mistaken.  In  Harvey  v.  Clay- 
ton,  the  defendant,  a  scrivener,  had  loaned  money,  intrusted 
to  him  by  his  clients,  to  the  ancestor  of  the  plaintiff.  The 
securities  were  taken  by  the  defendant  in  his  own  name,  hold- 
ing them  in  trust  for  those  to  whom  the  money  belonged,  and 
for  whose  benefit  the  securities  were  in  fact  given.  The  bill 
was  brought  to  compel  the  trustee  to  disclose  the  names  of 
the  beneficiaries  in  the  trust  The  defendant  answered  that 
he  was  ready  to  receive  his  principal  and  interest,  and  to  give 
to  the  plaintiff  a  discharge,  or  to  contiuiue  the  loan  on  payment 
of  principal  and  interest;  but  as  to  discovery  of  the  money 
or  trust,  he  pleaded  that  he  was  a  scrivener,  and  trusted  with 
men's  estates,  and  demanded  the  judgment  of  the  Court 
whether  he  should  be  obliged  to  discoTBr.  The  plea  waa 
allowed,  '^for  it  was  safer  for  the  plaintiff  to  be  ignorant  of 
the  trust  than  to  have  notice  of  it,  but  it  may  be  a  rain  to  the 
defendant  in  his  trade  to  discover  it,  for  no  man  hereafter  will 
employ  him.  And  what  if  it  be  the  money  of  a  recusant  con- 
vict, person  outlawed,  etc?  Shall  the  debtor  be  revenged  of 
his  creditor,  and  wound  him  through  the  sides  of  his  scrivener  P^ 
There,  as  here,  the  l^al  adviser  had  consented  to  stand  to 
his  clients  in  the  nonrprofessional  relaticm  of  trustee.  There, 
as  here,  the  trust  was  accepted  as  subservient  to  the  purpose 
for  which  the  principal  relation  was  entered  into.  Thus  far 
that  case  and  the  case  at  bar  are  analogous;  but  there  is  no 
further  correspondence  between  them.  There  the  adviser  was 
interrogated  with  a  view  to  discovery  only;  here  with  a  view 
to  discovery  and  relief.  There  the  facts  inquired  after  were 
not  essential  to  any  right  which  the  plaintiff  proposed  to  assert 
in  that  or  any  other  action,  nor  to  any  duty  which  he  proposed 
to  perform  then  or  thereafter;  while,  on  the  other  hand,  if  the 
discovery  had  been  granted  it  might  have  prejudiced  the  attor- 
ney and  his  clients;  and,  as  it  would  have  notified  the  plain* 
tiff  of  a  dormant  equity,  the  position  of  the  plaintiff  would 
havp  been  rendered  "  less  safe."  But  while  the  Court  consid- 
ered that  the  knowledge  of  the  defendant  aa  to  the  eidstence 
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of  the  alleged  trust,  its  terms  and  tbe  names  of  the  beneficiaries 
was  acquired  by  ^' communication "  from  his  clients  within 
the  larger  definition  of  the  term,  and  in  the  due  course  of  pro- 
fessional employment,  it  also  obviously  considered,  on  the- 
averments  of  the  plea,  the  facts  to  have  been  communicated 
in  confidence.  The  facts  having  come  to  the  knowledge  of 
the  defendant  in  the  course  of  professional  employment,  the 
intendment,  as  previously  suggested,  would  be  that  he  knew 
them  confidentially;  and  in  that  case  there  was  nothing  in  the^ 
nature  of  the  transaction  nor  in  matters  extraneous  to  rebut 
the  presumption.  ^'  Confidence ''  was  in  fact  alleged  as  a  fact 
in  the  plea.  Here,  hpwever,  the  presumption  is  irreconcilable 
not  only  with  sundry  direct  statements  of  Mastick,  but  with 
the  scope  and  purpose  of  the  transaction  also. 

The  other  case,  Jones  v.  Pugh,  1  Phil.  96,  follows  Harvey 
T.  Clayton,  and  is  like  it  in  every  substantial  particular;  and 
the  result  is,  that  the  testimony  of  Mastick,  that  Shindler's 
deed  to  him  was  without  consideration,  was  in  our  opinion 
properly  admitted,  on  the  ground  that  his  knowledge  of  the 
fact  was  not  within  any  confidence  reposed  in  him  by  his 
client  It  may  be  true  that  the  testimony,  in  so  far  as  it  dis- 
closed the  object  of  the^conveyance,  was  improperly  admitted. 
But  the  original  purpose,  with  a  view  to  which  the  deed  was 
executed  —  the  redsmption  of  the  Sacramento  lot  —  was  not 
unlawful  in  itself,  nor  could  the  discovery  of  it  have  preju- 
diced the  defendants.  Mastick's  testimony  oould  have  aiSected 
the  result  only  in  so  far  as  it  bore  upon  the  disputed  question 
of  consideration. 

II.  As  to  the  admissibility  of  MasticFs  testimony  that  his 
own  deed  to  Simon  Shindler  was  without  consideration,  we 
have  no  doubt. 

In  the  first  place,  the  relation  of  client  and  attorney  quoad 
the  purpose  for  which  the  first  deed  was  given,  was  not  on 
foot  at  the  time  when  the  deed  now  in  question  was  executed. 
It  is  settled,  if  an  attorney  is  retained  in  an  action,  and  the 
client  after  final  judgment  makes  disclosures  respecting  the 
subject  of  the  foregone  employment,  that  the  communicatioii 
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is  not  privileged.  Here  the  boi^powed  money,  as  Mastick^s 
testimony  tended  to  prove,  was  returned,  the  securities  given 
up  to  be  cancelled,  and  the  very  project  of  redemption  about 
which  Mastick  had  been  professionaUy  employed,  was  defini- 
tively abandoned  in  advance  of  the  second  deed.  Or  if  Mas- 
tick's  employment  Was  to  collect  Shindler's  debt  without 
special  reference  to  the  lot  or  the  redemption  of  the  lot  in 
Sacramento,  still  his  deed  to  Simon  Shindler  could  have  had 
no  connection  with  any  such  result  In  the  matter  of  that 
deed  Gray,  the  attorney  in  fact  of  James  Shindler,  approached 
Mastick  simply  in  his  capacity  of  trustee  of  the  title,  holding 
it  no  longer  for  professional  uses.  The  direction  to  convey  to 
Simon  Shindler  went,  not  on  the  ground  that  it  was  the  pro- 
fessional duty  of  Mastick  to  convey,  but  on  the  ground  that  it 
was  his  duty  as  trustee  to  execute  such  estates  in  the  trust 
property  as  the  beneficiary  should  direct  It  does  not  appear 
that  Mastick  was  consulted  concerning  effects  and  conse- 
quences, and  he  says  in  terms :  '^  I  do  not  r»nember  that  the 
suit  of  Eager  v.  Shindler  was  ever  spoken  of  by  James  Shind- 
ler or  any  of  the  parties,  in  connection  with  any  of  these  con- 
veyances. ITothing  was  evet  said  as  to  the  object  of  the 
conveyance  from  me  to  Simon  Shindler;  I  know  that  it  was  a 
regular  business  transaction.'^  However,  then,  the  convey- 
ance to  Mastick,  with  its  incidents,  may  have  become  known 
to  Mastick  by  ''  communication ''  from  his  client,  it  is  apparent 
that  the  conveyance  by  him,  with  its  incidents,  became  known 
to  him  only  in  his  capacity  of  trustee.  It  was  made  after  the 
relation  o.f  client  and  attorney  was  practically  ended,  or,  if 
not,  then  it  was  made  with  reference  to  no  end  concerning 
which  Mastick  was  ever  professionally  employed  or  consulted. 

Seventh  —  It  is  urged  that  the  findings  are  not  sustained  by 
the  evidence. 

AVe  have  examined  the  evidence.  The  case  does  not  belong 
to  the  class  in  which  we  hold  ourselves  at  liberty  to  go  behind 
the  findings. 

Eighth  —  The  objection  that  the  judgment  is  not  supported 
by  the  findings  is  overruled.    The  questions  raised  by  oounsel 
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under  this  head  are  identical  with  those  raised  upon  the  suf- 
ficiency of  the  complaint 

Appointment  of  a  eammUsioner  hjf  the  Court  to  make  a  deed. 

It  is  insisted,  however,  that  the  jlidgment  should  be  modi- 
fied, if  not  reversed.  The  objection  taken  is  to  that  part  of 
the  decree  appointing  a  commissioner  to  execute  to  the  plain- 
tiff a  deed  of  all  the  right,  title  and  interest  of  Solomon  Shind- 
ler  in  the  land,  in  the  event  that  Shindler  should  not  make 
such  conveyance  himself  within  twenty  days. 

The  point  made  is  that  without  a  statute  there  is  no  author- 
itj  for  such  a  direction.  It  may  be  added  that  no  authority  is 
produced  against  it  The  question  is  left  by  counsel  unargued. 
Probably  the  strongest  objection  that  can  be  urged  is  that  the 
direction  was  unnecessary,  inasmuch  as  the  decree  pronouncing 
the  adverse  deeds  to  be  null  and  void,  executed  itself  and  left 
the  plaintiff  in  full  enjoyment  of  the  title  acquired  by  his 
Sheriff's  deed.  A  deed  from  Shindler  must  be  regarded  as 
non-essential,  for  the  decree  settles  that  he  has  nothing  to  con- 
vey. But  as  the  error,  if  there  be  one,  **  does  not  affect  any 
substantial  right"  of  the  defendants,  (Piaa  Act,  Sec  71,)  the 
objection  must  be  overruled. 

Judgment  affirmedi 

Sawyjuk,  J*,  concurrin|^ 

I  do  not  think  the  matters  offered  to  be  shown  by  the  wiV 
ness,  Mastick,  are  within  the  rule  or  the  principle  of  the  rule 
at  ccHmnon  law  protecting  confidential  communications,  as 
deduced  from  the  cases;  and  section  three  hundred  ninety-siz 
of  the  Practice  Act>  in  mj  judgment,  does  not  extend  the 
principle 

James  Shindler  conveyed  certain  lands  to  Mastick,  and  Mas* 
tick  subsequently  conveyed  the  same  lands  to  Simon  Shindler, 
the  father  of  James.  These  ponveyances  were  claimed  by 
plaintiff,  a  creditor  of  James^  to  have  been  made  without  con?- 
sideration  and  with  intent  to  defraud  him.    They  were  there* 
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fore  dalmed  to  be  void  as  to  hiia    The  whole  aeope  of  the 

proof  offered,  was,  that  the  conveyance  was  made  by  James 
Shindler  to  Mastick,  and  also  by  Mastick  to  Simon,  without 
consideration.  This  is  the  substance  of  the  testimony.  What- 
ever was  said  beyond  this  was  not  called  for  by  plaintiff,  and 
was  merely  exculpatory ;  and,  so  far  as  it  went,  was  clearly  to 
the  advantage  of  the  objecting  party.  The  fact  that  Mastick 
neither  gave  nor  received  any  consideration  for  the  conveyances 
made  to  and  by  him,  was  not,  in  my  opinion,  a  "oommunica* 
tion  made  by  the  client  to  him,  or  his  advice  given  thereon 
in  the  course  of  his  professional  employment,"  within  the  mean- 
ing of  the  rule  or  the  statute.  It  is  true  that  Mastick  may 
have  been  employed  to  act  as  broker,  or  agent  of  Shindler, 
because  he  was  also  his  professional  adviser.  But  this  is  no 
part  of  his  professional  duty.  Any  other  party  might  just  as 
well  have  performed  this  service,  and  acted  as  the  medium  of 
carrying  out  Mastick's  professional  advice.  But  by  taking  on 
himself  this  new  office,  Mastick  became  a  party  acting  in  the 
transaction,  by  which  it  is  claimed  that  a  fraud  was  perpe- 
trated ;  and  it  matters  not  that  he  had  no  personal  interest  in 
the  transaction,  and  reaped  no  benefit  from  the  fraud,  if  any 
there  were.  The  fact  proved  had  no  previous  eodstenca  It 
was  brought  into  being  by  the  witness  becoming  an  actor  in  a 
transaction  that  had  no  professional  character.  In  this  he  was 
acting  as  a  medium  for  transmitting  an  estate,  without  con- 
sideration, from  James  to  Simon  Shindler,  and  not  in  receiving 
a  communication  for  professional  purposes,  or  in  giving  pro- 
fessional advice. 

It  is  admitted  that  there  are  exceptions  to  the  mle,  or  rather 
cases  that  do  not  come  within  it,  and  that  one  of  ihem  is, 
where  ^'  an  attorney  is  a  party  to  the  transaction,  and  especially 
if  he  is  a  party  to  a  fraud,"  "  if  he  were  acting  for  himself." 
If  he  is  in  fact  a  party  to  the  fraud,  or  to  the  fraudulent  trans- 
action, whether  aware  of  the  fraudulent  intention  or  not,  I  do 
not  think  it  makes  any  difference  whether  he  is  acting  for 
himself,  or  for  somebody  eke. 

In  Dufjin  v.  Sinilh,  Peake,  108,  usnry  in  ft  mortgage  wit 
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proved  by  the  plaintiffs  attorney,  who  prepared  the  deed,  and 
who  was  called  by  the  defendant  to  prove  the  consideration 
nsurious.  Lord  K^iyon,  in  that  case,  said  that  *^  when  the 
attorney  himself  is,  as  it  were,  a  party  to  the  original  transac- 
tion^^  that  does  not  come  to  his  knowledge  in  the  character  of 
an  attorney,  and  he  is  liable  to  be  examined  the  same  as  any 
other  person/'  Possibly  this  case,  as  stated  in  Peake,  went 
too  far,  but  it  is  by  no  means  clear  that  it  did. 

Lord  Chancellor  Brougham,  in  Oreenough  y.  OasheU,  1  My. 
and  Keen,  109,  in  which  he  reviews  all  the  cases,  conmienting 
on  this  case,  says:  ^^It  may  be  doubted  if  the  attorney  pre- 
paring the  deed  be  not  confidentially  intrusted  as  an  attorney 
in  so  doing.  But  Lord  Kenyon  proceeds  upon  the  assumption 
that  he  is  not;  that  on  the  contrary  he  is  quasi  party,  and  he 
seems  to  liken  the  case  to  that  of  a  co-conspirator,  where  clearly 
there  is  no  protection."  Qreenleaf  refers  to  the  case  of  Duffin 
V. 'Smith  as  one  without  the  rule,  and  states  the  principle  of  the 
case  as  follows:  ^'The  attorney  may  be  compelled  to  disclose 
*  *  *  usury  in  a  loan  made  by  him  as  a  brdi^er  as  well  as 
attorney  to  the  lender."  (1  OreenL  Ev.,  Sec  445.)  Thus 
stated,  and  on  the  assimiption  upon  which  Lord  Kenyon  pro- 
ceeded, I  have  no  doubt  the  principle  is  entirely  correct  It 
was  so  held  in  Dudley  v.  Beck  ei  al.,  8  Wis.  B.  285,  a  case 
which  appears  to  me  to  be  directly  in  point 

In  the  case  now  in  hand  the  witness  was  not  merely  the 
attorney  to  advise  and  prepare  the  deed,  but  he  stepped  out- 
side the  line  of  his  professional  character,  and  became  a  party 
to  the  conveyances —  an  actor  in  the  transaction.  And  in  the 
character  of  grantee  and  grantor — of  party  to  the  conveyances 
—  he  acquired  his  knowledge  of  the  fact  that  there  was  no 
consideration  paid.  I  cannot  think  a  fact  thus  brought  to 
the  knowledge  of  the  witness  is  within  the  rule  or  the  princi- 
ple of  the  rule.  If  so,  the  rule  would  afford  great  facilities 
for  perpetrating  and  concealing  frauds.  It  would  only  be 
necessary  to  find  an  attorney  who  is  willing  to  do  the  double 
duty  of  advising  as  to  the  mode  of  proceeding,  and  then  act- 
ing as  the  agent  or  instrument  in  the  execution  of  the  plana 
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devised,  and  all  evidence  of  the  transaction,  except  flo  far  aa 
the  party  himself  conld  be  compelled  to  disclose  it,  would  be 
shielded  from  judicial  inspection. 

In  my  judgment  it  makes  no  difference,  so  far  as  the  ques- 
tion under  discussion  is  concerned,  that  Mastick  had  no  knowl- 
edge himself  of  any  fraudulent  intent  on  the  part  of  the  Shind- 
lers;  his  knowledge  of  the  fact  sought  to  be  proved  was  still 
acquired  by  him  in  his  capacity  of  party  to  the  conveyances, 
and  not  in  his  professional  character.  And,  in  the  language 
of  Judge  Story,  "the  person  called  as  a  witness  must  have 
learned  the  matter  in  question  only  as  counsel,  or  attorney,  or 
solicitor,  and  not  in  any  other  way''  (Story's  Eq.  PL  601); 
or  in  that  of  Lord  Brougham,  '*  The  privilege  shall  be  excluded 
when  the  communication  is  not  made  or  received  professionally, 
and  in  the  usual  course  of  business."  (1  My.  and  K.  115;  see, 
also,  Gore  v.  Harris,  8  Eng.  L.  and  Eq.  R  149.) 

In  Brown  v.  Martin,  25  Cal.  88,  this  Court  held  that  a 
defense  founded  upon  the  Statute  of  Limitations  will  not  be 
entertained  on  demurrer  unless  the  statute  is  specifically  stated 
as  a  ground  of  demurrer  in  the  demurrer  filed.  I  dissented  for 
reasons  stated  at  the  time,  but  the  point  was  fully  discussed 
ih  that  case,  and  I  shall  henceforth  regard  the  question  of  prao- 
tice  determined  as  settled  in  this  State.  Under  the  decision 
in  Brown  v.  MaHin,  the  record  in  this  case  does  not  present 
the  point  made  on  the  Statute  of  Limitations,  and  for  this  rea- 
son it  is  unnecessary  to  express  any  opinion  upon  it 

Upon  the  other  points  determined  in  the  leading  opinion  I 
concur. 
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Jadgment  entered  by  default  and  allowing  a  defendant  to  aaawer,  will  not 
be  disturbed  by  the  appellate  Court  tzeept  la  caaw  oC  gmi  ab«M  «f  dte- 
eretlon  by  the  Court  below* 
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Ippxai.  f  torn  the  Diitriot  Caart^  Fint  Judicial.  Bisttielt 
Lob  Angeles  County. 

Thifl  was  an  action  for  the  reoovery  of  monej  alleged  to 
be  due  for  work  and  labor.  The  defendant  demurred^  the  de* 
murrer  was  oremtfed,  and  ten  days  were  given  to  answer. 
The  ten  days  having  expired,  and  no  answer  having  been  filed, 
on  application  of  plaintiff,  the  Clierk  entered- jmdgqifint  by 
default  against  the  defendant 

The  defendant  moved  the  Court  to  vacate  the  judgment, 
and  to  be  allowed  to  answer,  and  upon  the  hearing  of  the 
motion,  used  the  following  affidavits: 

''Personally  appeared  E.  8.  Roberts,  one  of  the  defendants 
in  tiie  above  stated  case,  and  Secretary  of  said  company,  who 
being  duly  sworn,  makes  oath  and  says:  That  the  defendants 
in  the  above  stated  case  have  a  meritorious  defense  to  said 
action,  in  this,  that  it  is  a  suit  on  a  contract  for  sinking  a  shaft 
or  incline,  and  that  plaintiffs  did  not  oomply  with  the  terms 
of  said  contract,  and  are  not,  therefore^  entitled  to  recover  as 
he  is  advised  by  his  counsel,  V.  E.  Howard,  to  whom  he  has 
fully  stated  the  case  and  the  facta  thereof. 

.         ^         ^^R  S.ROBERTS.'' 

^  Personally  appeared  V.  E.  Howard,  who  being  duly  sworn, 
makes  oath  and  says:  That  he  is  attorney  f<Mr  the  defendants 
in  the  above  stated  case;  that  he  is  informed  and  believes  that 
the  defendants  have  a  meritorious  defense  of  the  same,  the 
suit  being  on  a  contract  for  sinking  a  shaft  or  incline^  and  the 
defense,  non-H!omplianoe  with  the  contract 

''That  at  a  f ormer  rday  of  this  term  f  demurrer  to. tha  com- 
plaint in  this  case  was  overruled,  and  leave  to  answer  in  ten 
days;  that  said  time  having  expired,  plaintiffs  took  judgment 
\ifj  default  on  Monday  last,  and  after  the  caae  wm  set  for  triaL 
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Opinion  of  tho  Gonrt -^  Banderton,  &  J. 

*^Aflfiant  states  that  during  the  present  term  he  has  been 
very  much  pressed  for  time,  having  to  discharge  his  duties  as 
District  Attorney,  besides  attending  to  all  his  civil  business, 
without  any  one  to  aid  him — C.  V.  Howard,  his  associate  in 
business,  having  been  all  the  time  absent  in  San  Francisco; 
that  consequently  he  has  had  many  things  on  his  mind 
demanding  his  attention,  and  much  writing  and  labor.  That 
this  case  being  set  for  trial,  affiant  had  adopted  the  erroneous 
idea  that  an  answer  had  been  filed.  Affiant  states  that  plain- 
tifPs  have  not  been  injured  by  his  failure  to  file  an  answer,  as 
the  case  could  not  have  been  tried,  and  an  answer  cast  now 
be  filed  before  the  case  can  be  reached  on  the  docket  'This 
affidavit  is  not  made  for  delay,  bat  that  justice  may  betdone 
in  the  premises.  V.  E.  HOWARB.'' 

The  Court  vacated  the  judgment  and  gave  defendant  leave 
to  answer,  and  plaintiff  appealed  from  the  order. 

(xitcheU  <6  Chapman,  for  Appellants,  cited  EaigM  v.  Green, 
19  CaL  119;  19  CaL  605;  Elliott  v.  Shaw,  16  CaL  877; 
Smith  V.  BilUtt,  15  CaL  23 ;  and  Earlan  v.  Smiih,  6  CaL  178. 

iF.  B.  Howard,  for  Bespond^it 


By  the  Court,  Sakdxssov,  C.  J. 

Orders  of  the  Court  below  on  applications  made  under 
the  sixty-eighth  section  of  the  Practice  Act  will  not  be  dis- 
turbed by  this  Court  except  in  cases  of  gross  abuse,  where 
the  power  of  the  Court  has  been  exercised  in  a  manner  which 
is  calculated  to  defeat  rather  than  advance  the  ends  of  justice, 
which,  in  our  judgment,  has  not  been  done  in  the  present 
case. 

The  order,  however,  is  erroneous  in  not  imposing  the  pay- 
ment of  previous  costs  as  a  condition  of  setting  aside  the 
judgment  In  such  cases  the  payment  of  costs  is  expressly 
required  by  the  statute,  and  the  order  must  be  modified  aooord- 
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PolBtt  decided. 


iogly.    Thus  modified^  the  order  will  be  allowed  to  stand,  but 
the  respondents  must  pay  the  costs  of  this  appeal. 

Ordered  aooordingij  and  the  oause  remanded  for  further 
proceedii^ 


i 


3.  8.  EMERY  «.  O.  E  BRADFORD. 

Cum  ISFxaif BD.-—  Bmatnf  ▼•  8—  f  ranotoM  Om  O^mptmif  aamed. 

iTiDaKca  m  Suit  voa  8raBBT  AssBsaMBUT  m  Sam  B>afci«oo.— la  aa 
tetloa  l/f  a  contraetor  against  the  owner  <if  a  lot  la  San  Francleeo  ta  ra^ 
corer  the  tax  aaaeeaed  on  the  eame  for  work  done  on  the  etreet  la  ffeoot 
ef  the  lot  aader  a  contract  with  the  flaperlntendent  of  Pablte  Streeta,  If  the 
contract  waa  fnlflUed  to  the  eatlafaction  of  the  Svperlntendent,  the  de^ 
fendant  cannot  Introduce  erldence  to  proye  that  the  work  wae  not  done 
accordlnc  t»  the  apeclficatlone  of  the  contract  aor  la  accordance  with  the 


TBBoax  OF  THn  LiABiuTT  lOB  Stbeit  A8as88MBiiT8. —  The  lot  OWBCr  Ib 
not  held  liable  on  the  theory  that  there  la  a  contract  between  him  and  the 
■treet  contractor.  The  aeseasment  ie  le?ied  and  collected  bj  Tlrtne  «f  the 
aoTereicn  power  of  tazatton,  and  Ite  Talidltj  dependa  upon  the  eame  gnanl 
ptlnclplea  applicable  to  tazea  proper  lerted  for  ordinary  goTernmental  puipoaea. 

itLfiucBBT  OF  Snaar  Contbact  in  Sab  Fbaxciboo. —  The  remedy  of  aa 
owner  of  a  lot  In  Ban  rrandeoo  aneseed  foe  work  ob  a  etreet  la  front  af  the 
aunc,  if  diaiatlfled  with  the  dediion  of  the  8nperlntendent  of  Public  Btreeta 
that  the  contractor  haa  fuJflUed  hla  contract*  la  aa  appeal  from  aaeh  d^ 
clilon  to.  the  Board  of  anperyleora. 

fOLriLMBirT  OF  CoimACr  or  Btbbbt  Cobtbactob. —  An  error  In  determfaiiaff 
whether  b  atreet  coBtractor  la  Ban  rraneleao  had  fulfllled  bhi  ooatract  to 
aet  a  Inriadlctional  defect  which  Tltlatea  an  aaeeeament  terled  oa  a  lot  ta 
pay  for  the  work  epeclfled  in  the  contract. 

PBiaOXAL     JUDOMBITT    AOAHrST    OWITBB    OF     LOT    FOB    A88Ba8MBIIT. —  ThO    toa* 

tractor  to  entitled  to  a  Hen  on  a  lot  In  Ban  Franctoco  and  to  a  peraonal 
Judgment  against  the  owner  for  the  amount  of  an  aaaeaameat  levied  oa  the 
aaoM  for  work  done  on  the  atreet  in  front  of  the  eame. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
Ci^  and  County  of  San  Francisco. 

The  Court  rendered  a  personal  judgment  againot  the  9wner 
of  the  lot^  but  did  not  order  a  sale  of  the  lot 

The  other  facts  are  stated  in  the  opinion  of  the  Court  and 
dissenting  opinion  of  Mr.  Justice  Currey. 
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Argument  for  iCppeliant 

H.  H,  Haight,  for  Appellant 

As  one  of  the  distinguishing  attributes  of  sovereign  power, 
it  is  never  allowed  bnt  in  cases  clearly  within  the  spirit  of 
that  constitutional  provision  which  requires  the  just  oompen- 
aation  to  precede  or  accompany  the  taking  of  a  citizen's  prop- 
erty from  him  without'  his  oooBent  It  has  been,  held  invaria- 
bly that  the  law  which  provides  for  the  taking  must  itself 
provide  for  the  compensation;  and  that  before  the  act  of 
appropriation  *can  be  perfected,  the  compensation  must  be 
actually  provided. 

There  are  two  or  Ibree  jnincipleB  to  be  deduced  from  the 
judicial  expositions  of  the  constitutional  provision  forbidding 
the  taking  private  property  for  public  use  without  just  comr 
pensation:  Firat  —  The  comp^isation  must  be  provided  in  the 
law  and  must  precede  or  accompany  the  taking.  Second  — 
The  provisicm  must  be  explicit  and  express^  and  not  be  left  to 
doubtful  inference  or  to  any  contingency. 

The  first  principle  has  been  so  often  decided  that  it  has 
become  a  legal  maxim*  .  The  second  principle  is  as  clearly 
stated  in  Cunran  v.  Shaituek,  24  CaL  432,  aa  in  any  reported 
csase,  and  that  is  the  last  exposition  of  the  rula  The  Gourt 
say  that ''  the  Board  or  officer  must  find  the  power  to  ascertain 
the  compensation  within  the  statute.  A  reeort  cannot  be  had 
for  that  purpose  to  implicatioiL''  ^  If  the  statute  has  failed  to 
provide  the  means  or  mode,  it  simply  results  that  the  compea* 
aation  cannot  be  ascertained,  and  therefore  the  land  cannot  be 
taken  for  public  use  without  the  consent  of  the  owner.*'  This 
is  the  precise  point  of  objection  to  the  Act  of  1862.  It  fails 
to  make  any  provisions  for  apportioning  and  proportioning 
costs  and  benefits. 

Jdbish  Clemetd,  also  for  Appellant. 

The  appellant  claimed  the  right  of  showing  in  l3ie  Cbort 
below  that  the  work  was  not  done  in  accordance  with  the  con- 
tract, nor  in  accordance  with  the  law;  but  his  right  to  do  so 
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was  denied  by  tke  Court  on  the  ground  tiiat  lie  had  waived  it 
by  failure  to  appeal  to  the  Supervisors.  For  convenience  of 
reference,  we  quote  here  the  material  part  of  the  section  of 
the  statute  relating  to  appeals: 

^  Ssc.  12.  All  persons,  whether  named  in  the  assessment  or 
not,  and  all  persona  directly  interested  in  any  work  provided 
for  in  this  Act,  or  in  the  said  assessment,  feeling  aggrieved 
by  any  of  the  acts  or  determinations  aforesaid  of  the  said 
Superintendent  in  relation  thereto,  or  baring  or  making  any 
objection  to  the  correctness  or  hgalily  of  the  assessments,  shall 
*  *  *  appeal  to  the  Board  of  Supervisors  as  prorided  bk 
this  section.  •  *  *  The  said  Board  may  correct,  alter,  or 
modify  said  assessment  in  such  manner  as  to  them  shall  seem 
just,  and  may  instmct  and  direct  the  Superintendent  to  cor- 
rect said  warrant,  assessment,  or  diagram  in  any  particular,  or 
to  make  and  issue  a  new  warrant,'  assessment,  or  diagram,  to 
conform  to  the  decision  of  the  said  Board  in  relation  thereto^ 
at  their  option.  All  the  decisions  of  said  Board  upon  notice 
and  hearing  as  aforesaid,  shall  be  final  and  conclusive  *  ^  as 
to  all  errors  and  irregtdarities  which  said  Board  could  have 
remedied  and  avoided.  The  said  warrant,  assessment,  and  dia- 
gram, shall  be  held  prima  facie  evidence  of  the  regularity  and 
correctness  of  the  assessment  and  of  the  prior  proceedings  and 
acts  of  said  Superintendent,  and  of  the  regviarity  of  all  the: 
acts  and  proceedings  of  the  Board  of  Superrisors,  upon  which 
said  warrant,  assessment  and  diagram  are  based.''  (Stats.  1863^ 
p.  896.) 

By  a  strange  misapprehension  of  terms,  this  section  has  been 
relied  on  as  cutting  off  all  defense  to  a  claim  for  street  work^ 
except  by  appeal  to  the  Superrisors.  The  Superintendent  of 
Streets  is  the  assessor  of  property  liable,  or  supposed  to  be 
liable,  for  street  work.  He  aseertaina  the  frontage  of  each 
individual  property  owner,  the  rate  neoessary  to  charge  per 
front  foot^  and  the  amonat  of  each  pnoperty  owner's  liability. 
(Suts.  1862,  p,  897,  See.  9.) 


( 
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On  appeal,  the  Board  of  Supervison  sit  as  a  Board  of  Eqnal* 
ization,  to  correct  any  errors  committed  by  the  Superintendent 
in  measurement  or  oalculation,  and  to  do  any  other  act  with 
reference  to  the  assessment,  within  the  scope  of  their  powers 
as  a  legislative  or  ministerial  body,  and  not  involving  the  per- 
formance of  any  judicial  act.  This  is  manifest  from  the  fact 
that  the  Board  only  has  power  to  corred,  alter,  or  modify  the 
assessment.  It  ma^not  say  on  appeal  that  the  contractor  has 
failed  in  his  contract,  so  that  no  liability  accrued  against  the 
property  owners.  It  may  not  set  aside  a  warrant,  except  upon 
ordering  a  new  and  different  one  in  its  stead.  Its  decision  is 
final  ''only  as  to  all  errors  and  irregularities  which  it  could 
have  remedied  and  avoided  " — not  as  to  any  facts  and  circum- 
stances concerning  the  contractor's  ri^t  to  the  assessment. 
And  the  warrant,  etc,  are  prima  facie  evidence  of  the  regu- 
larity and  correctness  of  the  prior  proceedings  of  the  Superin- 
tendent and  the  Supervisors — not  conclusive  evidence  of  any- 
thing. The  expression,  prima  facie  evidence,  limits  their  char- 
acter as  evidence  and  permits  the  introduction  of  rebutting 
testimony,  even  as  to  the  regularity  and  correctness  of  the 
assessment 

To  hold  that  the  statute  does  require  any  person  having 
cause  to  show  why  he  is  not  liable  on  a  street  assessment,  to 
go  as  appellant  to  the  Supervisors  rather  than  as  defendant 
into  Court,  is  to  declare  the  statute  unconstitutional;  for  the 
Legislature  cannot  constitutionally  grant  to^  the  Supervisors 
the  powers  that  such  a  statute  would  give  them;  nor  can  it 
deprive  a  citizen  of  the  rights  that  such  a  statute  would  take 
from  hiuL 

The  charge  against  the  property  owner  is  a  debt  arising  out 
of  contract 

The  Courts  of  other  States,  in  their  stmg^es  to  uphold, 
against  the  plain  letter  of  the  Constitutions  of  Aoee  States, 
street  assessment  laws  similar  to,  but  not  identical  with  our 
own,  have  found  it  extremely  difficult  to  fix  upon  any  sover- 
eign right  as  a  basis  for  their  decisicns.  Some  have  held  that 
the  legislati^  authority   came  from  the  rij^t  of  eminent 
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Arsnmant  for  AppeUaat 


domain^  and  others  have  found  what  they  deemed  a  sufficienr 
warrant  in  the  right  of  taxation*  The  late  Supreme  Court 
affirmed  the  anthoritj  of  the  Legislatare  to  enaot  the  law 
nnder  ocmsiderationy  by  virtue  of  the  taxing  power.  But  our 
law  difEera  from  those  passed  upon  in  the  cases  from  the 
reporta  of  other  States,  which  will  be  hereafter  cited  in  the 
course  of  this  argument,  in  this  important  particular:  It 
expressly  exempts  the  city  and  county  from  liability  on  the 
contract  of  the  officers,  and  from  all  reeponsibilily  for  the 
collection  of  the  assessment,  (Statutes  of  1863,  p.  894,  Sec- 
tion 7;)  while  the  laws  relating  to  street  improvements  in 
other  States  impose  upon  the  city  authorities  the  duty  of  col- 
lecting the  assessment  and  paying  the  contractor.  We  have 
not  access  to  the  various  statutes,  but  the  correctness  of  our 
statement  will  appear  from  the  following  cases:  People  v. 
Mayor,  etc.,  of  Brooklyn,  4  ComsL  419 ;  Bharp  v.  Spier,  4  Hill, 
76 ;  Mayor  of  New  York  v.  Colgate,  2  Keman,  140 ;  Lake  v. 
Trustees  of  WUliamsburg,  4  Denio  520-28;  BonsaU  r.  Mayor, 
etc.,  of  Lebanon,  19  Ohio^  418,  419. 

That  being  the  caae^  it  is  unimportant  to  inquire  l^  what 
power  the  Legislature  has  enacted  this  law,  for  the  authority, 
from  whatever  source  it  comes,  is  expended  in  constitutizig 
certain  parties  the  agenta  of  the  citizen,  with  power  to  bind 
him  and  his  property  by  contract  The  Legislature  does  not 
ask  of  the  citizen  money  with  which  to  pay  for  street  improve- 
ments; it  simply  requires  him  to  do  the  work  himself,  or  to 
employ,  at  his  own  expense,  somebody  else  to  do  it;  and  for 
the  better  enforcement  of  the  requirement,  it  has  made  the 
municipal  authorities  his  agents  in  relation  to  the  matter  — 
special  agents,  with  powers  clearly  limited  and  accurately 
defined.     (Lucas  v.  Ban  Francisco,  7  CaL  470-474.) 

According  to  the  interpretation  of  this  section  that  we  are 
now  combatting,  the  Legislature  has  said  that  the  existence 
of  all  those  concurrent  facts  and  circumstances  upon  which 
depends  the  right  of  the  plaintiff  to  recover  in  an  action  upon 
the  contract  must  be  ascertained  or  discovered  by  a  tribunal 
which  is  not  a  Court,  which  could  not  under  the  Constitution 
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determine  a  controversj^  t^hich  lias  no  means  .of  enf orcisg  tKe 
attendance  of  witnesses^  whicfa  eanxiot  impaiiel  a  juiy,  which, 
in  short,  has  no  strictly  judicial  powers  whatever— and  that, 
too,  without  appeal  to  any  Court  The  controversy  is  to  be 
determined  by  the  Court,  but  the  facts  upon  which  the  deter- 
mination of  the  Court  must  be  based  are  to  be  found  by  a 
l^slative  Doard« 

The  statute,  if  it  is  to  be  construed  as  the  respondent  daims, 
is  repugnant  to  several  sections  of  the  Constitution  i 

1.  ^  The  right  of  trial  by  jury  shall  be  secured  to  all,'^  ete^ 
—  (Article  I,  Sec  8.) 

There  is  no  trial  by  jury,  and  no  occasion  for  one  wheve 
there  are  no  allegations  to  be  disproved  —  where  the  facts  are 
already  conclusively  determined;  for  the  only  province  of  a 
jury  is  to  determine  facts.  (Mitchell,  J.,  in  Weynheimer  t. 
The  People,  2  Keman,  458.) 

2.  ^'In  any  'trial  in  any  Court  whatever,  the  party  accused 
shall  be  allowed  to  appear  and  defend  in  person  and  with 
counsel,  as  in  civil  adums/'— r-  (Article  I^  Sec  8.) 

'^  Of.  wjiat  value  is  this  right  to  *  appear  and  defend,'  if  the 
Legislature  can  clog  it  with  conditions  and  restrictions  which 
substantially  nullify  the  right?  The  Constitution  says  every 
person  shall  have  a  right  'to  defend.'  The  Legislature  says 
you  may  defend,  provided  yon  first  admit  yourself  prima  facie 
guilty*"  (Selden,  J.^  in  Weynheifher  v*  The  People,  9  Eeman, 
448.) 

In  liii^  case  the  Legislature  says  the  defendant  may  defend, 
provided  he  has  first  procured  the  facts  in  dispute  to  be  cof^ 
-dtaivelt/  determined  before  a  non-judicial  tribunal 
'  Sc.'^No  persons  ♦  ♦  ♦  shall  be  deprived  of  life,  liberty,  or 
property^  without  due  process  of  law." -r-X Article  I,  fieOi  B^ 
'next  to  the  last  clausa) 

^*  Due  process  of  law  "  includes  not  bnly  a  'judicial  trial  by 
fury  aooojEdii^  to  the  course  of  the  common  Jaw,  but  also  a 
irifd  whereiniUie  facts  upon  which  the  right  in  dispute  depends, 
(shall  ibe  asoertained  according  to.  the  fundamental  'rules  of  evi- 
ideBM    .(.Selden,  J*^'  ia  Weynhrimer.  r.^Th0\  People,  X  !&i|m. 
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446,  447;  ComBtock,  J,,  Id.  893-395;  A.  8.  Johnson,  J.,  Id. 
416^18;  Hubbard,  J.,  Id.  454;  Taylor  y.  ParUr,  4  HilU 
147;  Guy  t.  Hermanee,  6  CaL  74.) 

D.  P.  d  A.  Barstow,  for  Sespondent 

The  contract  on  the  part  of  Emery  was  to  do  llie  work 
imder  the  direction  and  to  the  satisfaction  of  the  Superintend- 
ent of  Public  Streets.  It  is  not  denied  that  the  Superintendent 
was  satisfied  with  the  work ;  he  knew  as  well  as  the  defendant 
whether  it  was  done  according  to  contract  The  defendant  does 
not  complain  of  anj  collusion  between  the  Superintendent  and 
the  contractor. 

Our  view  of  this  branch  of  the  case  is,  that  after  the  work 
has  been  done  to  the  satisfaction  of  the  Superintendent,  and 
the  time  allowed  for  making  objections  has  elapsed,  the  charge 
against  the  property  owner  becomes  fixed,  and  his  liability  to 
pay  is  as  inevitable  as  thou^  backed  by  a  judgment  of  a 
Court  of  last  resort  The  law  rests  in  the  Board  of  Super- 
visors exclusive  jurisdiction  of  all  matters  relating  to  the  care 
and  preservation  of  the  streets.  There  is  no  appeal  from  the 
decision  of  the  Board  in  such  matters.  Ample  protection  is 
afforded  the  property  owner;  he  has  the  right  to  do  the  work 
himself,  Aough  the  Board  may  direct  how  it  shall  be  done. 
Bnt  after  he  has  refused  to  avail  himself  of  that  privilege,  and 
the  city  employs  another  to  do  it  for  him,  it  seems  that  if  the 
city  is  satisfied  with  the  work,  he  has  no  right  to  complain; 
he  might  himself  have  done^  it,  and  prevented  all  cause  of  com- 
plaint; it  is  his  refusal  to  perform  a  public  duty  which  affords 
the  occasion  of  complaint  (See  Sanfard  t.  Mayor,  etc.,  of 
New  York,  S3  Barbour,  150.) 

The  counsel  assumes  that  the  liability  of  the  property  owner 
to  pay  for  street  repairs  arises  out  of  contract,  and  argnes  that 
the  Board  of  Siiperrisors  cannot  pass  upon  ^he  facts  necessary 
to  charge  him,  because  it  is  not  possessed  of  judicial  powers; 
that  he  is  eiilitled  to  a  trial  by  jury  before  he  oan  be  properly 
chart^rdl 

.V4>»r  x^jiaOrrf  ..     .     ^       .  .   •-.  .     ' 
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Our  answer  Ib,  that  the  obligation  of  a  property  owner  to 
keep  the  street  in  front  of  his  property  in  repair,  is  not  a  con- 
tract in  any  sense.  The  law  compels  him  to  do  it,  and  he 
receives  nothing  in  retom.  It  is  a  tax  upon  him  for  which  his 
land  is  liable,  as  in  the  case  of  other  taxes.  His  refusal  to 
act  is  followed  by  a  penalty.  The  Board  of  Supervisors,  in 
respect  of  street  contracts,  is  like  the  Board  of  Equalization — 
its  action  is  final  and  conclusive.  Ifo  jury  trial  was  ev«r 
iliought  of  in  connection  with  its  duties. 

By  the  Court,  Sawtxb,  J, 

This  appeal  is  from  the  judgment  and  the  order  denying 
motion  for  a  new  trial  in  an  action  to  recover  a  street  assess- 
ment in  San  Francisco.  The  point  upon  the  constitutionality 
of  the  law  under  which  the  assessment  was  made,  and  the  first 
point  upon  the  regularity  of  the  proceedings  relied  on  by  ap- 
pellant, hav^  been  recently  decided  adversely  to  him  in  the  case 
of  Em^ry  v.  San  Francisco  Oas  Company,  28  CaL  846.  The 
principles  settled  in  that  case  must  control  this. 

Evidence  thai  •  street  cofdtstet  was  not  performed  aecarding 
to  the  contract. 

The  second  point,  in  respect  to  the  regularity  of  the  pro- 
eeedings,  is,  that  the  Court  erred  in  excluding  the  evidence 
offered  by  defendant  to  prove  ''facts  showing  that  the  work 
was  not  done  in  accordance  with -the  contract,  nor  in  accord- 
ance with  said  ordinance.^  The  plaintiff,  by  the  express 
terms  of  his  contract,  was  to  do  and  perform  ''  Uie  work  under 
the  direction,  and  to  the  satisfaction  of  the  Superintendent" 
The  complaint  avers  that  the  plaintiff  ''commenced  said  work 
and  prosecuted  the  same,  under  the  direction,  and  to  the  satis- 
faction of  said  Superintendent,^  until  said  work  was  com- 
pleted, etc,  and  that  he  ''fulfilled  said  contract  to  the 
satisfaction  of  the  said  Superintendent''  Annexed  to  the 
agreement  are  "  specifications,"  stating  the  particulars  of  the 
work,  which  are  referred  to  and  make  a  part  of  the  eontnMsL 
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The  answer  contaiiLS  a  general  afiSrmative  ^  averment,  on 
information  and  belief,  that  the  work  performed  by  the  plain- 
tiff, and  for  whieh  said,  aaaeasment  is  alleged  to  have. been 
made,  was  not  completed  in  accordance  with  the  specifications 
of  the  contract,  nor  in  accordance  with  section  third  of  chap- 
ter  fourth  of  the  order  of  the  Board  of  Supervisors  in  relation 
to  streets  and  sidewalks/'  There  is  no  complaint  that  the 
contract  itself  did  not  require  the  work  to  be  done  in  con- 
formity with  the  requirements  of  said  section  three,  chapter 
four,  of  said  order.  The  pleadings  are  verified,  and  the  alle- 
gations of  ii\fi  complaint  not  specifically  denied  must,  under 
&e  provisions  of  the  Practice  Act^  be  taken  as  admitted. 
There  being  no  specific  denial  of  fhe  allegation  on  the  point, 
it  is  admitted  that  the  contract  was  performed  '^  to  the  satis- 
faction of  the  Sux>erintendent;''  and  this  is  according  to  the 
terms  of  the  contract,  and  the  law  under  which  it  was  made. 
(Laws  1862,  p.  894,  Sec.  7.)  The  question  is,  whether  the 
plaintiff  is  entitled  to  introduce  evidence  to  prove  that  the 
work  was  not  done  according  to  ^^the  specifications  of  the 
contract,''  notwithstanding  the  contract  was  fulfilled  '^to 
the  satisfaction  of  the  Superintendent '^ 

The  law  makes  the  Superintendent  of  Public  Streets,  acting 
under  the  direction  of,  and  in  subordination  to,  the  Board  of 
Supervisors,  the  official  agent  of  the  city  for  the  purpose  of 
contracting  for  street  improvements,  and  for  directing  tiie  per- 
formance of  the  work,  and  determining  whether  or  not  it  has 
been  performed  according  to  the  terms  of  the  contract  He 
is  the  agent  of  the  city  for  approving  and  accepting  the  work, 
when  performed,  as  well  as  for  making  the  contract,  and  he 
sets  under  the  sanction  of  his  official  responsibility.  His 
acceptance  of  the  work  is,  in  contemplation  of  law,  the 
acceptance  of  the  dij. 

Tli4  offleen  ^Ume  tntusl  determine  wkeiher  fke  centrmd  hee  been 
properly  perfermed. 

The  work — as  we  held  in  Bmery  r.  The  Stm  Franctseo  Oa» 
Cempanf,  S8  OaL  845-— is  a  public  work,  undertaken  by  and 
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on  behalf  of  the  public,  and  the  public  and  not  the  adjoining 
property  holder  is,  through  the  Superintendent,  the'  contract- 
ing party.  The  public  controls  the  street  as  well  as  the  work. 
It  is  the  public  interest  that  is  especially  consulted.  The 
municipal  government  through  its  officers  determines  what 
improvements  shall  be  made,  when  and  how^  and  with  what 
materials  they  shall  be  constructed;  and  it  is  for  the  officers 
having  these  matters  in  charge  to  determine  whether  the  work 
has  been  executed  according  to  the  plans  adopted,  and  the  con- 
tracts entered  into,  in  pursuance  of  the  orders  of  the  local  gov- 
ernment The  lot  holder,  except  as  one  of  the  p.ublic,  is  in  no 
sense  a  party  to  the  transaction.  When  the  work  is  accom- 
plished, for  the  purpose  of  defraying  the  expense,  the  munici- 
pal authorities  levy  an  assessment  upon  the  adjoining  lands, 
by  virtue  of  the  sovereign  right  of  taxation  delegated  by  the 
Legislature  of  the  State  to  the  local  government  for  that  pur- 
pose, and  collect  it  through  the  contractor  himself.  The 
owner  of  the  adjoining  lot  has  nothing  to  say  about  it,  pro- 
vided there  is  no  fatal  informality  in  the  proceedings,  except 
so  far  as  his  wishes  are  consulted  in  the  first  instance,  as  to 
whether  or  not  the  municipal  authorities  shall  undertake  the 
work,  and  so  far  as  he  is  heard  through  his  representative  in 
the  Board  of  Supervisors.  The  city  makes  no  contract  for 
him  individually.  The  liability  arises  out  of  no  agreement^ 
express  or  implied,  between  him,  in  his  individual  character, 
and  the  street  contractor.  lie  amply  pays  because  the  bui^ 
den  has  been  imposed  upon  him  in  common  with  other  citi- 
zens, and  he  cannot  help  himself,  as  he  pays  any  other  common 
public  burden  imposed  under  the  sovereign  power  of  taxation. 
He  can  only  question  the  regularity  of  the  proceeding  result- 
ing in  the  assessment,  in  the  same  manner,  and  upon  the  same 
principles,  as  the  validity  of  a  tax  may  be  questioned.  His 
liability  is  not  a  debt  in  any  other  sense  than  any  other  public 
bnrd^i  imposed  upon  him  under  the  same  sovereign  power  is 
a  debt  The  only  thing  for  the  oontnustor  to  look  to,  is,  to 
see  that  the  proceedings  are  all  regular.  The  prior  proceed- 
^gs  being  regular,  and  a  valid  dontraet  having  been  made, 
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the  law  devolves  upon  the  Sup^ntendent  the  duty  of  super- 
visiDg  the  worky  and  determining  on  behalf  of  Uie  public 
whether  the  contract  has  been  fulfilled^  subject  to  review  by 
the  Supervisors  on  appeal;. and  when  those  officers  have  deter- 
mined that  question,  and  no  fraud  has  intervened,  that  is  the 
end  of  the  matter.  The  acl  of  examining,  approving  and 
accepting  the  work  requires  the  ezendse  of  judgment  and  is, 
in  that  respect,  of  a  judicial  nature.  {Parhs  v.  Boston,  8  PicL 
225;  MiOer  v.  Board  Sup.  Sacramento  Co.,  25  Cal.  97.)  Yet 
these  particular  duties  are  not  such  as  are  usually  devolved 
upon  Courts  of  justice.  Although  they  partake  of  a  judicial 
nature,  they  are  a  part  of  those  duties,  in  the  aggr^ate  of  a 
mixed  character,  which  are  always  imposed  upon  the  execu- 
tive and  legislative  officers  of  local  goveroments.  (People  v. 
El  Dorado  Co.,  8  CaL  61,  62;  Stone  v.  Elkim,  24  CaL  127.) 
If  the  proceedings  are  regular,  so  that  the  proper  officers  have 
jurisdiction  to  act^  and  they  exercise  th^r  judgment  upon  the 
matters  committed  to  their  care  in  the  several  steps  of  the 
proceedings,  their  determinations  are  valid,  and  can  only  be 
reviewed  in  the  mode  appointed  by  law.  In  this  class  of 
cases  the  law  requires  the  contract  to  provide  that  the  work 
shall  be  done  to  the  satisfaction  of  the  Superintendent  of 
Streets.  It  devolves  upoik  that  officer,  in  the  first  instance, 
the  duty  of  determining  whether  the  wotk  has  been  performed 
in  accordance  with  the  contract.  Although  the  public  in  its 
corporate  capacity  is  the  party  to  the  contract,  yet,  the  law  is 
net  unmindful  of  the  subordinate  interest  of  Uie  lot  holders 
upon  whom  the  cost  o£  the  work  is  to  be  in  part  assessed; 
and  lest  he  should  suffer  from  the  errors  of  the  Street  Super- 
intendent, sections  four,  nine  and  twelve  authorize  him  to 
appeal  to  the  Board  of  Supervisors,  where  he  can  specify  his 
grievances  in  a  petition,  and  '^said  petition  or  remonstrance 
shall  be  passed  upon  by  the  said  Board  of  Supervisors,  and 
their  decision  thereon  shall  be  final  and  condusivei''  (Laws 
1862,  p.  392.)  An  error  of  the  Superintendent  in  the 
respect  complained  of  can  be  eoirrected  <m  appeal  under  seo 
tions  four  and  nine,  if  not  under  section  twelve.     This  conclu 
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sive  determination  on  appeal  doubtless  refers  to  those  matters 
upon  which  the  Superintendent  is  required  in  the  discharge  of 
his  duties  to  exercise  his  judgment — those  matters  in  which 
his  errors  are  to  be  revised  and  corrected.  There  are  acts  to 
be  performed  of  a  jurisdictional  diaracter  essential  to  the 
validity  of  any  assessment  It*  is  not  to  be  supposed  that  the 
conclusiveness  of  the  decision  of  the  Board  of  Supervisors  is  to 
extend  to  that  class  of  acts.  The  provisions  in  section  twelve 
indicate  the  kind  of  errors  upon  which  the  decisions  of  Ihe 
Board  are  to  be  finaL  It  is  that  '^  all  the  decisions  and  deter- 
minations of  said  Boards  upon  notice  and  hearing  aforesaid, 
shall  be  final  and  conclusive  upon  all  persons  entitled  to  an 
appeal  under  the  provisions  of  this  section,  as  to  all  errors  and 
irregularities  which  said  Board  could  have  avoided.'' 

Now  this  would  not  include  jurisdictional  acts,  which  it 
would  be  too  late  to  remedy  after  the  time  for  appeal  had 
arrived.  But  an  error  in  determining  whether  the  contract 
has  been  in  all  respects  performed  is  not  one  of  the  jurisdic- 
tional defects  that  could  not  be  remedied  The  power  to 
direct  the  improvement  of  streets,  and  to  make  or  authorise 
the  making  of  contracts  therefor,  is  properly  vestecl  in  the 
Board  of  Supervisors,  and  it  would  seem  to  follow  necessarily, 
that  the  authority  to  ultimately  determine  whether  or  not  the 
contract  has  been  fulfilled  should  be  vested  in  the  same  bodj 
that  has  the  power  to  order  and  make  the  contracts.  We  can 
see  no  valid  objection  to  lodging  this  authority  in  that  body, 
and,  in  the  absence  of  fraud,  making  its  determination  finaL 

In  this  case,  the  contract  is  admitted  by  the  pleadings  to 
have  been  performed  to  the  satisfaction  of  the  Superintendent. 
It  was  a  duty  devolved  upon  that  officer  to  determine  that 
question  of  fact,  and  he  did  determine  it  There  is  nc  fraud 
charged  —  nothing  but  an  error  in  judgment  The  law  afforded 
the  defendant  a  remedy  in  the  regular  course  of  the  proceed- 
ing itself,  by  which  he  might  have  had  the  error  reviewed,  and 
the  defect,  if  any,  remedied.  He  did  not  avail  himself  of  the 
remedy,  but  declined  to  appeal,  and  now  seeks  to  review  the 
determination  of  the  Superintendent  collaterally.    We  think. 
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by  this  neglect  to  appeal,  he  has  acquiesced  in  the  approval 
of  the  work  by  the  Saperintendent,  and  that  hia  determination 
is  condusiTe.  The  principles  applicable  to  the  review  of 
assessments  of  other  taxes  wonld  apply  here^  and  such  would 
be  the  result  in  respect  to  ordinary  taxes  for  State,  county  and 
municipal  purposes^  (Catdin  v.  Seamen,  22  CaL  549;  Citff 
of  Peoria  v.  Kidder,  26  HI.  358 ;  Aldrich  ▼.  Cheshire  B.  R.  Co. 
1  Foster,  381 ;  Hughes  v.  Kline,  80  Pa.  St  R  230,  231 ;  Soma- 
ford  V.  Mayor  of  New  York,  83  Barb.  150;  City  of  Lowell  v. 
Hadky,  8  Met  194;  WiUiams  v.  Holden,  4  Wend.  227,  228; 
Banion  v.  Neilson,  8  John.  476,  476;  Windsor  v.  Field,  1 
Conn.  284.) 

Afpeal  to  the  Board  of  Supervisors  from  the  decision  of  Super- 
intendent. 

It  is  said,  however,  that  by  section  twelve  the  ^warrant, 
assessment  and  diagram"  are  only  made  ''prima  facie  evi- 
dence of  the  regularity  and  correctness  of  the  assessment,'' 
etc,  and  by  these  very  terms  it  is  implied  that  the  prima  facte 
case  may  be  controverted  by  other  evidence.  But  this  is  not 
inconsistent  with  the  idea  that  the  decision  of  the  proper  offi- 
cers is  conclusive  upon  those  matters  which  they  are  author- 
ized to  finally  determine.  The  warrant,  etc.,  are  prima  facie . 
evidence  that  everything  necessary  to  a  valid  assessment  has 
been  done.  But  certain  jurisdictional  acts  may  nevertheless 
be  wanting  —  as  for  instance,  no  order  for  the  improvement 
may  have  been  made  by  the  Board,  and  the  contract  might  be 
wholly  unauthorized.  Such  defects  could  doubtless  be  shown, 
for  they  lay  at  the  very  foundation  of  a  valid  assessment,  as 
there  would  be  no  jurisdiction  without  them.  But  it  is  not 
sought  to  show  the  absence  of  any  jurisdictional  fact  "  After 
the  contractor  of  any  street  work  has  fulfilled  his  contract  to 
the  satisfaction  of  the  Superintendent,  or  Board  of  Super- 
visors on  appeal,  the  Superintendent  shall  make  an  assessment 
to  cover  the  sum  due,''  etc  (Sec  9.)  Now  here  the  fact  of 
the  fulfihnant  of  the  contract  to  the  satisfaction  of  the  Super- 
intendent, upon  whidi  his  authority  to  make  the  aaaeaament 
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depended,  is  admitted.  It  is-  not  proposed  bjr  the  evidence 
ofi^red  to  controvert  this  fact,  but  only  to  show  that  this  oflSeer 
^SLS  too  easily  satisfied.  But  the  law  says,  that  the  tribunal 
before  which  that  showing  must  be  made  is  the  Board  oi 
Supervisors.  No  fraud  is  charged,  and  the  proceedings  all 
appear  to  be  regular.  By  this  construction,  and  by  no  other, 
the  several  provisions  of  tbe  Act  relating  to  the  conclusiveness 
of  the  action  of  the  Board,  and  the  prima  facie  character  of 
the  ^^ warrant,  assessment  and  diagram"  as  evidence,  can  be 
harmonized,  and  all  have  effect  And  it  is  a  rule  of  construo- 
tion  that  effect  must,  if  possible,  be  given  to  every  provision 
of  a  statute.    We  think  the  evidence  was  properly  rejected. 

The  next  point  is  substantially  a  re-statement  in  another  form 
of  the  first,  and  requires  no  further  notice. 

Personal  judgment  agaiml  a  defendant  an  a  street  contract. 

The  last  point  made,  is,  that  the  Court  was  not  authorized 
by  the  statute  to  enter  a  personal  judgment  against  the  defend- 
ant. The  contract  was  made  under  the  Act  of  1862.  Sections 
ten  and  thirteen  are  cited,  and  an  argument  is  based  upon  the 
language  of  those  sections  to  show  that  the  remedy  of  the 
contractor  is  limited  to  the  enforcement  of  a  lien  upon  the 
land  charged  with  the  assessment  But  appellant  entirely 
overlooks  section  seventeen,  which  in  express  terms  provides 
that  the  owner  shall  also  be  personally  liable.  After  stating 
who  shall  be  deemed  an  owner  within  the  meaning  of  the 
Act,  it  proceeds  as  follows :  "  And  the  person  so  defined  to  be 
the  own^  shall  be  personally  liable  for  the  payment  of  any 
charge  or  assessment  lawfully  made  or  assessed  upon  said 
lands,  lots,  or  portion  of  lots,  by  said  Superintendent,  or  con- 
tracted to  be  paid  to  the  contractor  for  improvements,  to 
cover  the  expenses  of  any  work  done  under  and  authorized 
by  the  provisions  of  this  AeL^  (Id.  p.  400.)  And  section 
thirteen  provides  that,  after  a  specified  time,  "  the  contractor 
or  his  assigns  may  sue,  in  his  own  name,  the  owner  of  the 
land,  lots,  or  portion  of  lots  assessed,  on  the  day  of  the  date 
of  1^  xeoording  of  the  warrant,  assessment  and  diagrams^  or 
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any  day  thereafter  during  the  cantinuance  of  the  Hen  of  said 
assessment,  and  recover  the  amount  of  any  assessment  remain- 
ing due  and  unpaid/*  etc  (Id.  899.)  There  can  be  no  doubt 
that  the  Legislature  intended  to  authorize  the  entry  of  a  per- 
sonal judgment  as  weU  as  to  adjudge  a  lien  upon  the  premises 
assessed  and  to  order  a  sale. 
Judgment  affirmed. 

CuRBET,  J.,  dissenting. 

This  action  was  brought  to  recover  a  certain  sum  of  money 
alibied  to  be  due  the  plaintiff  from  the  defendant.  In  Novem- 
ber, 1862y  the  plaintiff  entered  into  a  contract  with  the  Supers 
intendent  of  Public  Streets  and  Highways  of  the  City  of  San 
Francisco  to  perform  certain  work  and  labor  and  provide  the 
material  therefor  in  the  improvement  of  that  portion  of  Fol- 
som  street  which  is  between  First  and  Second  streets,  in  said 
city.  The  defendant's  property,  which  adjoins  the  locality, 
was  assessed  to  pay  a  portion  of  the  price  to  be  paid  the  plain- 
tiff for  the  work,  which  the  Superintendent  accepted  as  per- 
formed, in  the  fulfilment  of  the  contract,  as  provided  by  the 
Act  of  the  Legislature  relating  to  the  subject,  passed  on  the 
25th  of  April,  1862.  (Laws  1862,  p.  891.)  By  his  answer 
the  defendant,  among  other  things,  averred  that  tlie  work  per- 
formed by  the  plaintiff,  and  for  which  the  assessment  was 
alleged  to  have  been  made,  was  not  completed  in  accordance 
with  the  specifications  of  the  contract,  nor  in  accordance  with 
section  third  of  chapter  fourth  of  the  order  of  the  Board  of 
Supervisors  in  relation  to  streets,  defining  the  manner  of  con- 
structing streets  and  sidewalks,  and  the  character  and  descrip- 
tion of  materials  to  be  used  in  their  construction. 

At  the  trial,  which  was  before  the  Court  without  a  jury, 
the  plaintiff  submitted  his  case  upon  the  pleadings.  The 
defendant,  to  maintain  his  defense,  among  other  things,  intn>> 
duced  in  evidence  section  third  of  chapter  fourth  of  die  ordi* 
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nance  referred  to,  and  then  produced  three  witnesses  by  whom 
he  proposed  to  prove  facts  showing  that  the  work  was  not 
done  in  accordance  with  the  contract,  nor  in  accordance  with 
said  ordinance.  To  this  evidence  the  plaintiff  objected  on  the 
ground  that  the  same  was  inadmissible  and  incompetent, 
because  the  defense  proposed  to  be  proved  could  be  made  only 
by  appeal  to  the  Board  of  Supervisors,  as  provided  in  the  Act 
of  1862.  The  Court  sustained  the  objection,  and  the  defend- 
ant excepted.  The  plaintiff  obtained  judgment  and  the  defend- 
ant appealed. 

There  are  several  points  presented  by  the  appellant  on 
which  he  seeks  a  reversal  of  the  judgment.  That  relating  to 
the  competency  of  the  evidence  offered  by  him  and  excluded 
by  the  Court  is  the  only  one  respecting  which  I  deem  it  neces- 
sary to  express  an  opinion. 

The  ninth  section  of  the  Act  of  1862  provides  that  after 
the  contractor  of  any  street  work  has  fulfilled  his  contract  to 
the  satisfaction  of  the  Superintendent  or  Board  of  Supervisors 
on  appeal,  the  Superintendent  shall  make  an  assessment  to 
cover  the  sum  due  for  the  work  performed,  and  specified  in 
the  contract,  in  conformity  with  the  provisions  of  the  Act,  or 
with  the  decision  or  directions  of  the  Board  on  appeal.  The 
next  section  provides  that  the  assessment^  made  shall  be 
attached  to  a  warrant,  to  which  shall  be  annexed  a  diagram 
exhibiting  the  locality  of  the  work  done,  signed  by  the  Super- 
intendent and  countersigned  by  the  Auditor  of  the  city  and 
county,  authorizing  the  contractor '  or  his  assigns  to  demand 
and  receive  the  sum  assessed.  The  warrant,  assessment  and 
diagram  are  required  to  be  recorded,  and  when  recorded,  the 
amount  assessed  is  made  a  lien  on  the  land  assessed,  which  is 
to  continue  for  two  years,  unless  sooner  discharged.  The 
twelfth  section  of  the  Act  gives  to  the  owner  of  any  land  so 
assessed  the  right  to  appeal  to  the  Board  of  Supervisors  from 
these  acts  and  determinations  of  the  Superintendent,  and  the 
Board  is  authorized  to  correct,  alter  or  modify  the  assessment, 
and  to  direct  the  Superintendent  to  correct  the  warrant,  aasees- 
ment  or  diagram  in  any  particular,  or  to  make  and  iaaiie  a 
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new  warrant,  assessment  or  diagram;  and  then  it  is  declared 
that  all  the  decisions  and  determinations  of  the  Board  shall  be 
final  and  conclusive  upon  every  person  entitled  to  an  appeal, 
as  to  all  errors  and  irregularities  which  the  Board  could  have 
remedied  and  avoided;  and  then  it  is  further  declared  as  fol- 
lows: ''The  said  warrant,  assessment  and  diagram  shall  be 
held  prima  facie  evidence  of  the  regularity  and  correctness  of 
the  assessment  and  of  die  prior  proceedings  and  acts  of  said 
Superintendent,  and  of  the  regularity  of  all  the  acts  and  pro- 
ceedings of  the  Board  of  Supervisors,  upon  which  said  war- 
rant, assessment  and  diagram  are  based."  The  thirteenth  see- 
tion  of  the  Act  authorizes  the  contractor  to  sue  in  his  own 
name  the  owner  of  the  land  assessed,  at  any  time  during  the 
eontinuance  of  the  lien  of  the  assessment  thereon,  and  to 
recover  the  amount  of  the  assessment  due  and  unpaid;  and  it 
is  provided  that  the  warrant,  assessment  and  diagram,  with 
affidavit  of  demand  and  non-payment,  shall  be  prima  facie  evi* 
doDce  of  such  indebtedness  and  of  the  right  of  the  plaintiff  to 
recover  in  the  action;  and  the  Court  in  which  such  suit  shall 
be  commenced  is  empowered  to  adjudge  and  decree  a  lien 
against  the  premises  assessed,  and  to  order  the  same  to  be  sold 
on  execution. 

The  theory  upon  which  it  is  sought  to  justify  the  exclusion 
of  the  evidence  offered  is,  that  the  defendant  had  an  oppor- 
tunity, after  the  warrant  was  issued,  to  object  by  appeal  to 
the  Board  of  Supervisors,  to  the  work,  and  to  the  contractor's 
ri^t  to  collect  the  amount  mentioned  in  the  assessment,  on 
the  groimd  of  non-performance  of  the  contract;  and  that  if 
npon  snch  appeal  it  had  appeared  that  the  objection  was  well 
taken,  the  warrant,  assessment  and  diagram  would  have  been 
corrected  by  the  Board,  or  suppressed,  and  new  ones  issued. 
But  this  theoiy  does  not  admit  that  the  defendant  could  con- 
trovert the  plidnti£Pa  rif^i  to  recover  anything  whatever,  nor 
does  the  ttatata  seem  to  contemplate  any  such  contingency 
as  possible.  The  objeet  of  the  statute,  according  to  the  con- 
struction given  to  it  bj  the  Court  below,  was  to  charge  the 
defendant  to  the  estent  of  the  assessment  affecting  his  prop 
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erty  with  all  the  burdens  of  the  oontract  on  the  one  part, 
without  the  privilege  of  resisting  payment  in  toto  because  the 
plaintiff  had  not  performed  the  contract  on  his  part,  when  by 
the  general  law  such  performance  was  a  condition  precedent 
to  his  right  to  recover  anything.  It  is  also  argued  on  the  part 
of  the  plaintiff  that  if  the  work  was  done  to  the  satisfaction 
of  the  Superintendent,  and  the  time  for  appealing  to  the 
Board  of  Supervisors  from  his  determination  had  elapsed, 
that  then  the  charge  against  the  owner  of  the  premises  became 
fixed,  and  .his  liability  to  pay  the  amount  assessed  was  aa 
absolute  as  if  in  judgment  of  a  Court  of  last  resort  There 
are  several  answers  to  this  position,  any  one  of  which  is 
sufficient  for  its  refutation.  The  Act  of  1862  does  not  give 
to  the  omission  of  the  owner  of  premises  assessed,  to  appeal 
to  the  Board  of  Supervisors  such  an  effect,  but  it  provides 
that  said  warrant,  assessment  and  diagram  shall  be  held  prima 
facie  evidence  of  the  regularity  and  cotrectness  of  the  assess- 
ment and  of  the  proceedings  and  acts  of  the  Superintendent 
and  of  the  Board  of  Supervisors,  upon  which  the  warrant, 
assessment,  and  diagram  are  based;  and  in  an  action  brought 
by  the  contractor  against  the  owner  of  the  assessed  property, 
the  warrant,  assessment  and  diagram,  with  the  affidavit  ^ 
demand  and  non-payment,  shall  be  prima  fade  evidence  qf 
such  indebtedness,  and  the  right  of  the  plaintiff  to  recover  in 
the  action.  What  is  to  be  understood  by  prima  facie  evidence  I 
It  is  that  evidence  which  is  sufficient  to  establish  the  fact  in 
issue  in  the  first  instance;  which  fact  remains  established 
until  rebutted  or  disproved;  but  as  the  term  itself  imports, 
this  species  of  evidence  is  not  conclusive — it  may  be  disputed 
and  overcome  by  countervailing  evidence.  This  was  the  kind 
of  evidence  on  which  the  plaintiff  relied  to  establish  his  right 
to  recover,  and  it  was  competent  for  the  defendant  to  prove 
that  it  was  not  true. 

It  is  claimed,  as  already  seen,  that  the  defendant  was  bound 
by  the  combined  action  of  the  Superintendent  of  Streets  and 
Board  of  Supervisors  as  by  a  judc^ent  of  a  Court  of  compe- 
tent jurisdiction.     If  so,  by  what  authority  could  these  munici- 
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pal  officers  thus  bind  him  !  If  it  be  said  by  authority  of  the 
statute,  the  answer  to  it  is  that  there  is  a  law  higher  than  the 
statute.  The  Constitution  of  the  State  has  provided  in  whom 
shall  be  reposed  the  judicial  power,  and  the  Board  of  Super- 
visors and  Superintendent  of  Streets  are  not  of  these;  besides 
which  the  Constitution  provides  that  the  right  of  trial  by  jury 
shall  be  secured  to  all,  and  remain  inviolate  forever,  though 
this  right  may  be  waived  by  the  parties  in  civil  cases  in  the 
manner  prescribed  by  law.  But  the  Act  of  1862  does  not 
prescribe  that  this  rig^t  may  be  .waived,  but  provides  in  gen- 
eral terms  that  the  contractor  may  have  his  action  to  recover 
the  amount  certified- to  be  due  him,  and  defines  the  evidence 
on  which  the  plaintiff  relied  in  the  case  as  prima  facie  evi- 
dence of  his  right  to  recover.  This  statutory  provision  would 
have  been  idle  and  useless  if  to  the  acts  and  proceedings  of 
the  Superintendent  of  Streets  and  of  the  Board  of  Supervisors 
the  consequences  which  are  claimed  for  .  them  were  given. 
But  the  Act  has  not  undertaken,  in  terms,  to  deprive  the 
defendant  of  his  ri^t  to  be  heard  in  his  defense,  in  a  Court 
of  justice,  proceeding  under  and  in  accordance  with  the  Con* 
stitution;  nor  has  it  gone  the  length  of  giving  to  a  contractor 
the  right  to  recover  against  the  owner  of  proper^  supposed 
to  be  boiefited  by  the  improvement  or  work  alleged  to  be 
done,  the  price  specified  by  the  contract,  provided  it  can  be 
shown  by  the  defendant  that  the  plaintiff  has  not  rendered  the 
consideration,  on  which  his  right  to  recover  is  made,  by  bis 
contract  under  the  law  to  depend. 

My  opinion  is  that  the  statute  should  be  construed  in  sup- 
port of  tbe  right  of  the  citizen  to  a  just  defense  for  the  pres- 
ervation of  his  property;  and  believing  that  the  ruling  of  the 
Court  below,  denying  to  the  defendant  the  opportunity  at  the 
trial  to  make  the  defense  which  he  proposed,  was  a  denial  of 
a  constitutional  ri^t  just  in  itself,  I  am  constrained  to  dis- 
sent from  the  decision  of  a  majority  of  thif  Court  affirming 
the  judgment. 
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Bhodes,  J.,  dissenting^ 

I  am  compelled  to  dissent  from  the  opinion  of  mj  associ- 
ates in  this  case,  and  will  briefly  state  some  of  the  grounds 
upon  which  I  think  the  decision  should  be  based. 

The  evidence  offered  by  the  defendant  going  to  show  a  non- 
compliance by  the  contractor  with  the  terms  of  the  contract, 
was  properly  excluded,  because  the  general  allegation  in  the 
answer  of  non-performance  of  the  contract,  without  any  specifi- 
cation of  the  particulars  wherein  the  failure  consisted,  did  not 
entitle  him  to  have  the  evidence  admitted;  but  not  because 
the  performance  ''under  the  direction  and  to  the  satisfaction 
of  the  Superintendent"  was  conclusive  upon  the  lot  holders. 
The  performance  of  the  contract  is  the  condition  precedent  to 
the  making  of  the  assessment  and  the  issuing  of  the  warrant, 
and  although  these  may  be  made  and  issued  upon  a  perform- 
ance to  the  satisfaction  of  the  Superintendent,  yet  when  the 
assessment  and  diagram  are  made  and  the  warrant  issued,  the 
law  accords  to  them  only  the  quality  of  being  prima  facie 
evidence  of  the  r^ularity  and  correctnesa  of  the  assessment 
and  of  the  prior  proceedings,  etc  If  they  are  conclusiYe  evi- 
dence, it  was  idle  to  declare  them  prima  fade  evidence.  It 
cannot  with  propriety  be  said  that  they  constitute  prima  fade 
evidence  only  when  jurisdictional  acts  and  matters  are  drawn 
in  question,  for  in  the  absence  of  any  l^alative  declaration 
that  those  documents  shall  constitute  only  prima  fade  evi- 
dence, no  conceivable  number  of  those  or  similar  documents 
could  amount  to  more  than  prima  fade  evidence  of  the  juris- 
dictional facts  upon  which  depended  the  authority  of  the  city 
to  order  the  proposed  work  to  be  done. 

If  the  conclusive  effect  claimed  for  them  is  justly  due,  it 
would  seem  that  the  Legislature  had  put  the  contractor  to  the 
useless  trouble  of  procuring  the  judgment  of  a  Court,  that 
the  sum  specified  in  the  assessment  and  warrant  is  due  when 
the  same  papers  are  'conclusive  evidence — and  a  judgment  is 
no  more — ^that  the  sum  specified  therein  ii  due  to  the  con- 
tractor. 
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The  personal  judgment  against  the  lot  holder  I  do  not  think 
can  be  sustained  npon  any  constitutional  theory.  The  seven- 
teenth section  of  tiie  Act  of  1862,  it  is  true,  authorizes  it; 
but  in  my  opinion,  the  section  is  in  conflict  with  some  of  the 
plainest  constitutional  provisions,  that  were  designed  for  the 
protection  of  the  citizen  against  the  exercise  of  arbitrary  and 
Tinrestricted  power  by  4he  Government  A  charge  that  is 
nominally  cast  upon  property,  but  which,  at  the  same  time,  i§ 
made  to  constitute  a  charge  upon  the  person,  cannot  be  dis- 
guised under  the  name  of  an  assessment,  for  it  is  essentially  a 
tax  in  the  larger  sense  of  that  term.  The  cases  treating  of 
this  matter,  cited  in  Emery  r.  San  Francisco  Oas  Company, 
hold  an  assessment,  such  as  is  mentioned  in  the  thirty-seventh 
section  of  Article  IV  of  the  Constitution,  providing  for  the 
organizaticn  of  cities  and  towns,  to  be  a  charge  imposed 
upon  property  to  pay  for  certain  works  and  improvements 
oonstruct^  in  the  immediate  vicinity  of  such  property,  and 
which  is  supposed  to  receive  some  particular  benefit  over  and 
above  the  general  mass  of  properly  in  the  city  by  the  oon- 
fitmction  of  such  improvements.  Where  a  personal  liability 
for  the  payment  of  the  assessment  is  superadded,  the  assess- 
ment becomes,  is  effect,  a  charge  upon  all  the  property  of  the 
person  who  owns  the  pmperty  on  which  the  assessment  is 
nominally  charged,  and  this  is  thua  transformed  into  a  tax  in 
the  sense  of  that  term  as  used  in  the  clause  of  the  Constitution 
providing  "that  taxation  shall  be  equal  and  uniform  through- 
out the  State.'*  While  working  under  the  general  system  of 
taxation  for  State,  county  or  city  purposes,  that  provision  con- 
trols and  restrains  every  department  of  the  Government— 
whether  principal  or  subordinate — assuming  to  exercise  the 
powers  of  taxation,  and  it  cannot  readily  be  ccmceived  that  a 
power  so  dangerous  and  peculiarly  liable  to  abuse  as  that 
daimed  for  cities  in  levying  assessments  oould  have  been 
granted  to  thenu  Under  the  constitutional  restriction  just 
cited,  in  levying  taxes  for  State,  county  or  city  purposes,  the 
anthorities  are  limited  to  a  tax  of  one  hundred  per  cent  upon 
the  value  of  the  property  subject  to  the  tax,  while  the  oity  in 
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levying  and  collecting  the  assessments  under  the  Act  of  1862, 
according  to  the  construction  claimed,  may  exhaust  the  whole 
property  charged  with  the  assessment^  and  if  the  lot  holder  is  so 
unfortunate  as  to  own  a  lot  adjacent  to  an  expensive  improve- 
ment^ he  may,  instead  of  realizing  the  benefits  presumed  by 
the  law  to  accrue  to  his  property  find  himself  a  hopeless  bank- 
rupt In  my  opinion,  the  plaintiff  ifi  only  entitled  to  judg- 
ment enforcing  the  lien. 


CATHARINE  FOKDYCE  ato  BENSON  B.  FORDTCE 
V.  C.  P.  ELLIS,  D.  WOLDENBERGH,  H.  A.  THOJytP- 
SON,  A2n>  EDWARD  STOCKTON. 

BBLBASV    or    LlABILITT    OF    SlTBBTiaS    OH    BXBCUTOB*8    BOIfD.^— If,    Itt    Ul    ftCtSoB 

asalDBt  the  execntort  of  an  estate,  broasbt  bf  the  legatees  to  recorer  a  Judg- 
ment  for  money  foond  to  be  In  the  hands  of  the  ezeentora,  and  adjodged  te  bo 
paid  to  the  legatees  by  the  Probate  Coort,  a  Judgment  Is  endbred  by  consent 
of  the  parties  under  a  stipulation  In  writing,  and  made  a  part  of  the  judg- 
ment, payable  In  Installments  thereafter,  the  soretlea,  not  consenting  to 
the  arrangemcntp  an  released  from  thsir  lUbUltj  on  tk»  eieeuter'o  bond. 

Apfical  from  the  District  Conrt^  Sixth  Judioial  District, 

Sacramento  County. 

In  August,  1859,  J.  M.  Fordyoe  died  in  Placer  County, 
leaving  a  will  by  which  he  bequeathed  to  plainti£Fs  his  prop- 
erty. W.  W.  Sheldon  and  Francis  Clark  were  nominated 
executors  in  the  will,  the  same  was  probated,  and  the  execu- 
tors gave  bond  and  entered  upon  the  discharge  of  the  duties 
of  their  trust  The  defendants  in  this  action  were  sureties 
on  the  bond. 

On  the  29th  day  of  December,  1860,  on  a  settlement  of 
the  final  account  of  the  executors,  the  Probate  Court  found  in 
their  hands  five  thousand  eight  hundred  and  forty-six  dollars 
and  seven  cents,  and  made  a  decree  directing  them  to  pay  the 
same  to  plaintiffs. 

On  the  15th  of  March,  1861,  the  plaintiffs  sued  the  executors 
in  the  District  Court  of  Placer  County  to  recover  said  sum, 
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and  on  the  serenth  day  of  November  thereafter,  judgment  was 
rendered  in  the  action  in  accordance  with  the  stipulation  men- 
tioned in  the  opinion  of  the  Conit.  The  defendants  in  this 
action  were  not  parties  to  the  stipnlation,  and  did  not  eonsent 
to  the  same. 

On  the  19th  of  May,  1863,  the  plaintiffs  commenced  this 
action  to  recover  a  balance  of  four  thousand  and  forty-six 
dollars,  alleged  to  be  due  from  the  executors  on  the  judgment 
recovered  against  theuL 

The  Court  below  gave  judgment  for  the  defendaati^  and 
plaintiffs  appealed. 

H.  H.  Hartley,  for  Appellants. 

The  failure  to  sue  the  principal,  or  dismissing  soft  already 
commenced,  will  not  discharge  the  security.  (3  American 
leading  Cases,  third  edition,  1853,  pp.  255,  856,  notes  and 
cases  referred  to;  Id.  305-7,  and  cases  referred  to.) 

Nor  will  a  promise  to  give  time,  not  founded  upon  a  con- 
sideration deemed  valuable  in  law,  discharge  the  surety.  This 
is  too  well  settled  to  need  comment  The  case  referred  to 
and  relied  upon  by  respondents  decides  this  point  (See  N&r^ 
Um  V.  WiUiams  &  Roberts,  4  Monroe,  493,  494.)  To  make 
the  giving  of  time  a  discharge,  the  consideration  must  be  a 
valuable  one,  either  of  benefit  to  the  creditor  or  detriment  to 
the  principal  debtor.     If  the  consideration  is  something  that 

I  the  creditor  was  by  law  entitled  to,  then  there  is  no  considera- 
tion.   If  the  consideration  be  a  part  payment  of  the  debt  after 

I  it  became  due,  then  the  promise  is  wi&out  consideration  and 
void,  he  being  entitled  not  only  to  part,  but  to  the  whole  of 
the  debt.     {Peahody  v.  King,  12  Johns.  Reps.  426 ;  Reynold9 

I        V.  Wade,  6  Wendell,  601;  /enHtw  v.  Clarh,  7  Ohio,  72;  The 

I  Farmers'  Bank  of  Canton  v.  Reynolds,  18  Ohio ;  McCann  v. 
Lamott,  4  English;  Chitty  on  Bills,  418,  and  note;  2  Black. 
118;  Story  on  Notes,  415;  12  Wheat  554;  Burge  on  Surety- 
[>,  204;  4  Bing.  717;  18  English  Common  Law,  645.)     If, 
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then,  the  only  consideratioii  in  this  case  is  the  extension  of  the 
time,  then  the  promise  is  without  consideration,  and  void. 

The  judgment  that  was  rendered  in  the  cause  of  Fardyce  v. 
Clark  £  Sheldon,  was  entire  and  indivisible,  and  any  execution 
that  issued  thereon  must  have  conformed  to  the  same,  and 
could  not  have  been  issued  in  parts  or  for  a  portion  of  the 
judgment,  but  must  be  for  the  whole,  although  the  plaintiff 
might  have  directed  the  officer  to  proceed  for  only  a  part  sat- 
isfaction; consequently,  the  stipulation  entered  into  could 
have  had  no  effect  on  the  judgment  or  the  execution  that 
might  issue  thereon.  Had  the  same  been  entered  in  the  form 
of  a  decree  in  chancery,  requiring  acts  to  be  done  at  stated 
times,  and  in  default  of  performance,  then  for  a  final  or  com- 
pulsory process  to  issue,  thus  a  case  would  be  presented  and 
different  rights  would  arise — then  there  would  have  been 
matters  of  record  binding  upon  the  parties,  and  if  the  securi- 
ties were  prejudiced,  they  would  have  been  dischaiged* 

Robert  0*  Clarh,  for  Bespondenta. 

By  the  Court,  Shafteb,  J. 

This  is  an  action  against  the  defendants  as  sureties  to  a  bond 
given  on  behalf  of  W.  W.  Sheldon,  executor  of  the  last  will 
and  testament  of  John  M.  Fordyce.  The  appeal  is  from  the 
judgment,  and  the  only  question  is,  whether  the  findings 
coupled  with  the  admissions  contained  in  the  answer,  support 
the  judgment 

The  plaintiffs  were  jresiduary  legatees  in  the  will  of  For- 
dyce.  The  will  was  duly  probated,  and  afterwards,  on  the 
29th  of  December,  1860,  there  was  found,  in  due  course  of 
proceedings,  to  be  in  the  hands  of  Sheldon  and  his  co-executor, 
Ellis,  the  sun)  of  five  thousand  eight  hundred  and  forty-six 
dollars  and  seven  cents,  which  amount,  by  the  decree  of  the 
Probate  Court,  then  made,  the  executors  were  directed  to  pay 
to  the  plaintiff^  according  to  the  tenns  and  requirements  of 
the  wilL 
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The  plaintiffs,  in  March,  1861,  institnted  a  suit  against  the 
eieoatoTs  to  reoorer  the  said  five  thoasaad  eight  hundred  and 
forty-six  dollars  and  seven  cents,  and  on  the  7tli  of  November 
of  the  same  year  judgment  was  entered  for  tbe  plaintiffs,  ''on 
their  motion  and  by  consent  of  defendants^'^  for  five  thousand 
five  hundred  and  forty-six  dollars  and  seven  cents  and  costs, 
''m  pursuance  of  the  terms ''  of  a  stipulation,  which  wa£  itself 
''entered  of  record  in  full  as  an  order  of  Court  in  said  cause.'* 
The  stipulation  was  as  follows: 

"Caiharine  Fordyce  et  dl.  v.  FraneU  Clark  and  W.  Tf. 
BheldofL — Whereas,  the  said  defendants  have  this  day  con- 
sented to  the  entry  and  rendition  of  judgment  against  them 
for  the  sum  of  five  thousand  five  hundred  and  forty-six  dollars 
and  seven  cents  damages^  and  one  hundred  dollars  and  fifty- 
five  cents  costs  of  suit;  now,  therefore,  plaintiffs  promise  and 
agree  that  if  defendants  pay  to  plaintiffs  at  this  date  the  sum 
of  five  himdred  dollars,  and  the  sum  of  five  hundred  doUiura 
per  month  on  the  sixth  day  of  each  month  thereafter,  until  the 
whole  of  said  judgment  he.  paid  and  satisfied,  that  they  will 
not  issue  execution  to  enforce  said  judgment  or  any  part 
thereof;  and  that  plaintiffs  will  at  no  time  issue  execution  lift 
a  greater  sum  than  for  such  monthly  instalments  as  shall 
beeome  due  and  be  unpaid  at  the  time  of  issuing  execution, 
and  this  stipulation  may  be  entered  as  an  order  of  Court'' 

It  further  appears  that  Clark  and  Sheldon  paid  to  the  plain- 
'  tiSs  the  first  five  hundred  dollars  on  the  day  the  judgment  was 

entered,  as  provided  in  the  stipulation  and  the  order  made 
thereon. 

I  There  is  no  error  in  the  judgment    It  may  be  conceded 

that  the  stipulation  for  an  extension  of  time  for  the  payment 
of  the  sum  sued  for,  does  not  disclose  a  contract  binding  uppn 
the  jdaintiffs,  for  the  reason  that  the  contract  was  without 
consideration.  But  the  stipulation  was  made  an  order  pf 
Court;  and,  furthermore,  the  judgment  appears  to  have  been 
entered  in  pursuance  of  the  terms  of  the  stipulation.  If  the 
stipulation  did  not  impede  the  soretiea  in  their  lemediea,  ho^ 


i 
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ihe  order  and  the  judgment  did.  If  it  appeared  that  llie 
remedies  of  the  sureties  were  not  diminished  hj  the  iieoord 
made  up  ^in  the  action,  not  by  law,  but  by  oonoert  between 
the  parties^  and  much  more  if  it  appeind  by  their  record 
arrangement  that  the  remedies  of  the  sureties  were  in  fact 
accelerated,  then  and  in  that  event  the  liability  of  the  sureties 
would  probably  continue  aa  is  insisted  by  the  appellants. 
(Bidme  ▼•  Coles,  2  Simi.  12 ;  Stevenson  ▼.  Roche,  9  6.  &  O. 
707;  4  Man.  and  Ey.,  561;  HaOet  v.  Edtnes,  18  John.  28; 
Pierce  v.  Edmonds,  10  B.  &  C.  57.)  But  if  the  facts  showing 
that  the  arrangemeuit  was  not  and  could  not  haTB  been  preju- 
dicial to  the  defendants  did  not  lie,  or  were  not  to  be  found  in 
the  rules  by  which  judicial  proceedings  are  governed,  they 
were  to  be  made  out  by  evidence^  and  the  burden  of  proof 
waa  clearly  upon  the  plaintiffs.  But  no  such  facts  appear  in 
any  manner.  The  record  shows  that  the  plain.tiffs  were  enti- 
tled to  a  certain  sum  of  money  out  of  the  estate  of  Fordyce 
by  force  of  the  will  and  a  probate  decree;  that  a  suit  was 
brought  against  the  executors  for  the  amount,  and  that  an 
order  and  judgment,  each  fashioned  after  the  stipulation  of 
parties,  were  entered  in  the  action,  providing  for  payment  by 
infitalments  of  the  amount  recovered — the  first  instalment  to 
be  paid  presently,  and  the  others  at  intervals  of  thirty  days. 
It  does  not  appear  that  the  defendants  in  the  action  had  either 
answered  or  demurred;  nor  does  it  appear  that  they  had  any 
just  pretense  for  doing  either.  Assuming  that  the  allegations 
of  the  complaint  filed  by  the  plaintiffs  were  true,  and  that 
they  were  entitled  to  the  relief  which  they  prayed,  and  that 
the  complaint  was  properly  drawn,  all  idea  of  defense  and 
4elay  as  consequent  upon  it  is  of  course  precluded.  Accord- 
ing to  the  course  of  the  Court,  on  a  case  so  conditioned,  judg- 
ment was  presently  due,  and  might  have  been  had  for  the 
asking;  for  we  cannot  intend  that  there  would  have  been  any 
merely  factious  opposition.  A  judgment  having  been  entered, 
eocecution  for  the  whole  amount  could  have  been  claimed 
immediately  thereafter,  and  the  sureties  by  paying  the  judg- 
ment might  at  <mce  have  daimed  their  well  understood  eqioi* 
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table  remedies,  whidi  remediee  it  is  to  be  prestimed  tht 
plaintiffs  would  have  promptly  aided  by  just  <XH>peration  <m 
their  part. 

Such  would  have  been  the  position^  presumptiTely,  of  thd 
sureties,  had  the  action  against  the  executors  been  left  to  the 
settled  rules  of  procedure.  But  by  the  oonventioiial  judgment 
and  order  entered  in  the  action,  the  remedies  of  the  sureties 
were  delayed  and  made  to  wait  upcm  contingencies  to  which 
they  had  never  assented  and  about  which  they  had  new  been 
consulted. 

Judgment  affirmed* 

l£r.  Justice  Cubbxt  having  been  counsel  in  the  Court  below^ 
did  not  participate  in  the  decision. 


Lr   THS   IfATTB  OF   TKS  EsTATB  OV  WILLIAM   H.    OBSm 

DSOXASXDI. 

Sau  or  HoMivnuo  bt  Pbobat*  Govbt^ — TIm  Prvtelt  Otvrt 
ftn  order  for  the  nie  of  the  honettead  to  poj  dehto  of  the  < 
If  the  debts  am  Mcored  bj  a  vsMd  nortgai*  m  the  aamo, 

■oMnTBAO  HOT  A  PABT  OP  AamwrB  09  BSTAT&— It  lo  the  doty  of  tfeo 

Coort  to  set  opart  the  hooieetcad  for  the  oae  of  the  famllj  of  tfeo  4o> 
ceaoed,  and  when  eet  apart  It  ceaaeo  to  bo  a  part  of  the  aowu  ef  tfeo  ootatei 

■ifOBCBxmT  or  Looi  oir  HoMMmD.-— Valid  llono  oitetlar  o«  the  hoio 
•tcad,  created  before  the  dMth  of  the  hood  of  tfee  fuirily»  ayHl  bo  isiemS 
IB  tho  Diotrlct  Goort. 

Arpxai.  from  the  Probate  Court^  Placer  County. 

On  the  27th  day  of  September,  1862,  William  H.  Orr,  and 
0.  M.  Orr,  his  wife,  executed  to  C*  A.  Brown  a  mortgage  on  a 
tract  of  land  they  resided  on  to  secure  the  payment  of  the 
smn  of  one  thousand  eight  hundred  dollars.  July  22d,  1863, 
Orr  made  and  recorded  a  declaration  of  homestead  on  the 
land  so  mortgaged  to  Brown.  On  the  8th  day  of  November, 
1863,  Orr  died  intestate,  leaving  him  surviving  his  wife  and 
two  infant  children,  December  20th,  1864,  Brown,  the  mort- 
gagee, was  appointed  administrator  of  the  estate,  and  qualified 
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and  entered  upon  the  discharge  of  the  duties  of  hia  trust. 
January  28thy  1865,  Brown's  claim  was  allowed  against  the 
estate,  and  he  filed  a  petition  in  the  Probate  Court  praying 
for  a  sale  of  the  mortgaged  property  for  the  payment  of  his 
debt  and  the  expense  of  administration.  The  surviving  wife 
.appeared,  and  resisted  the  sale  on  the  ground  that  it  was  the 
homestead  of  the  family.  The  Probate  Oourt  denied  tbe 
prayer  of  the  petition  and  the  petiticmer  appealed. 

Jo.  Hamilton,  for  Appellant 

The  declaration  of  homestead  was  not  made  until  after  the 
mortgage  was  duly  made.  It  was  the  same  then  as  if  no 
homestead  declaration  had  been  made  at  all.  The  estate  came 
to  the  hands  of  the  administrator  charged  with  the  mortgage. 
The  estate  of  the  deceased  rests  in  the  administrator  for  the 
benefit  of  the  heirs,  subject  to  the  lien  of  the  creditor.  (Act 
1862,  p.  619;  Ourtia  v.  Stdter,  15  Cal.  239;  Updegraph  v. 
Trask,  18  Cal.  438.) 

We  hold  that  the  Court  had  the  power,  and  it  was/the  duty 
of  the  Probate  Judge  to  grant  the  prayer  of  the  petition. 
The  Court  erred  in  the  judgment  and  decree  setting  aside 
the  property  mortgaged  to  us  as  a  homestead  to  the  respond- 
ents. The  mortgage  was  of  an  older  date  than  the  dedara- 
ti<m  of  homestead.  The  declarant  could  not  dedioate  the 
property  as  a  homestead  so  as  to  divest  the  rights  of  the 
mortgagee. 

Hale  &  Fellows,  for  Respondent 

The  order  of  the  Probate  Court  denying  the  petition  was 
proper,  because  the  property  in  question  constituted  the  home- 
stead of  respondent  (Belk.  Prob.  Law,  2d  Ed.,  Sees.  120, 
121,  124;  Stat  1860,  p.  831;  Stat  1862,  p.  519.) 

It  would  seem  to  be  the  duty  of  the  administrator  to  include 
in  his  inventory  the  homestead  of  the  surviving  wife  in  even 
such  a  case  as  this,  because  it  was  a  part  of  the  estate  of  the 
deceased,  (see  Belk.  Prob.  Law,  Sees.  106  and  107 ;)  but  not 
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for  the  purpoBo  of  subjecting  it  generally  or  specially  to  the 
payment  of  debts,  bnt  for  the  sole  purpose  of  protecting  (not 
creating)  the  rights  of  the  survivor  thereto  as  a  homestead, 
(lb.  Sees.  120,  121,  125.) 

There  is  another  and  ooaclusive  reasra  why  appellant's 
petition  for  sale  (upon  the  ascertained  facts  of  this  case)  could 
not  have  been  legally  granted,  viz:  It,  the  property,  was  no 
part  of  the  estate  of  W.  H.  Orr,  deceased,  within  the  meaning 
of  that  part  of  the  probate  law  authorizing  the  sale  of  real 
property  by  the  administrator  under  the  order  of  the  Probate 
Court  (See  Belk,  Prob.  Law,  2d.  Ei,  Sees.  148,  149,  160, 
154,  155,  156,  168,  18«0 

By  the  Court,  Saitdebson,  C.  J. 

The  order  of  the  Court  refusing  to  direct  a  sale  of  the  hom»> 
stead  for  the  purpose  of  satisfying  the  alleged  mortgage  claim 
of  C.  A.  Brown,  is  not  erroneous.  Section  four  of  the  Home- 
stead Act  (Statutes  1862,  p.  519,)  provides  that  '^the  home- 
stead property  shall,  upon  the  death  of  the  husband  or  wife, 
▼est  absolutely  in  the  survivor  and  be  held  by  the  survivor  as 
folly  and  amply  as  the  same  was  held  by  them,  or  either  of 
them,  immediately  preceding  the  death  of  the  deceased,  and 
shall  liot  be  subject  to  the  payment  of  any  debt  or  liability 
contracted  by  or  existing  against  the  said  husband  and  wife, 
or  either  of  them,  previous  to  or  at  the  time  of  the  death  of 
Bnch  husband  or  wife,  except  such  debt  or  liability  as  the 
homestead  was  subject  to  at  the  time  of  the  death  of  such 
husband  or  wife.''  Thus  the  homestead  can  be  sold,  after  the 
death  of  such  husband  or  wife,  under  legal  process,  only  in 
stich  cases  as  it  could  have  been  sold  during  the  lifetime  of  the 
deceased.  Those  cases  are  specified  in  the  second  section  of 
the  same  Act,  and  are  confined  to  mechanic's,  laborer's,  ven- 
dor's and  mortgage  liens  lawfully  obtained.  In  harmony  with 
these  provisions  of  the  Homestead  Act,  the  <me  hundred  and 
twenty-firat  section  of  the  Probate  Act  directs  the  Probate 
Court  to  set  apart  from  the  assets  of  the  estate  the  homeatead 
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property  for  the  use  of  the  family  of  deceased;  and  the  one 
hundred  and  twenty-fifth  section  provides  that  such  homestead 
property  when  so  set  apart  shall  he  the  property  of  the  widow 
if  there  is  no  minor  child,  or,  if  there  is  a  minor  ehild,  one 
half  shall  belong  to  the  widow  and  tiiie  other  half  shall  belong 
to  such  minor  child,  or^  if  there  be  more  than  one  minor  child^ 
then  to  such  minor  children  in  equal  shares.  When  the  home- 
stead has  thus  been  set  apart  it  ceases  to  be  a  part  of  the 
assets  of  the  estate,  and  neither  the  Court  nor  the  administrar 
tor  has  any  further  power  over  it,  and  it  has  become  for  all 
future  purposes  of  the  administration  as  if  it  had  never  existed. 
It  is  true  that  the  widow,  or  widow  and  minor  child  or  chil- 
dren, as  the  case  may  be,  take  it  subject  to  all  valid  liens 
existing  against  it  at  the  time  of  the  death  of  the  husband,  but 
free  from  all  other  claims.  If,  therefore,  at  the  death  of  Orr, 
Brown  held  a  valid  mortgage  against  the  homestead,  the 
widow  took  the  homestead  subject  to  it,  and  Brown  can  now, 
as  before  the  death  of  the  husband,  subject  it  to  the  satisfac- 
tion of  the  mortgage  debt,  but  his  remedy  is  in  the  District 
Court.  (FaOon  v.  Butler,  21  CaL  24;  WiUis  v.  Farley,  24 
Oal.  490.) 

Order  afiSrmed. 


HENRY  W.  SEALE  p.  THOMAS  FOHD  aito  GEORGE 
GORDOBT  et  als; 

CORriBMiD  BiTBTST  OF  Mbxicjlm  GRAifT. —  The  conflrmed  sanrtf  of  s  COB- 
flrmed  Mezlcan  srant  of  land  hai  the  laiBe  effect  and  Talldlty  aa  tf  a  patent 
tor  the  land  aurveyed  had  been  laeaed  by  the  United  Stetea. 

Trrui  ACQOiBSD  bt  Confibmbd  SuBTsr  or  Mbxicaw  GsAirv.*-^  The  coaflnaed 
■nrrey  of  a  confirmed  Mexican  grant  of  land  ilvea  to  the  eonflrmee  a  title 
which  cannot  be  defeated  by  an  older  Mexican  grant  of  a  apedflc  qnantlty 
wlthla  larger  bonndarlea,  embracing  both,  the  anrYey  of  which  haa  not  been 
finally  confirmed. 

Conflict  BBTwnni  two  Mbxican  Gbantb. —  If  tho  plalntUf  haa  tltla  ondar  n 
confirmed  innrey  of  a  confirmed  Mexican  grant,  and  the  defendant  nnder  na 
anconflrmed  aonrey  of  a  confirmed  grant  which  he  clalma  to  be  a  perfect 
grant  the  bnrden  of  ahowlng  a  perfect  grant  reata  on  the  defendant 

ill  PORT  OF  woBDfl  *'Obant"  akd  *«  Sbizbd  xn  Fna.**"The  worda  **  grant** 
and  *'  seized  In  fee,"  as  used  In  the  stlpnlatlon  e(  eoanael,  admitting  certain 
facta  for  the  parpoaea  of  the  trial,  filed  In  this  eaae,  do  not  «•  ol  tmmitU, 
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teptrt  «  p«rf«et  pwit  with  tpMlfle  bMotfftrlM  ta  favor  of  «efen4ur» 
fTtBtor,  or  that  the  rrantoe  la  Mid  gnut  Toeolrod  jarldkml  poateaskm  tnm 
tbo  llexlcaa  QoTftmBiont 

ir  CAjn  91  AuBKom  Owmiwitiow^ — Wtaa  •  trial  was  ooii- 
and  tlM  tcotlaiony  taken  bj  a  Jvdga  bofOrt  hip  (ani  aiplrad  under  tfea 
old  ConstltaUon,  and  ho  waa  rooloeted;  fffM,  that  aa  a  Jodgo  andot 
tho  new  Ooutltatloa,  ho  aooM  dodda  tho  oaao  on  tho  ovldtaea  thoB 
wlthottt  a  roMhinlMloB. 


Apfkai.  from  the  Difltriok  Oonrt^  Thixd  Jndieial  Dirtrict, 

Banta  Clan  County. 

The  cftvae  ww  tried  in  Septemher,  1888,  hj  the  Cerart^ 
without  a  juxy.  The  decudon  waa  made  and  judgment  filed 
January  ISth,  1864. 

The  other  facta  are  atated  in  the  opinion  of  the  Goort; 

A.  d  B.  O.  CampheU,  for  Appellanta, 

It  ia  admitted  that  the  Rancho  San  Franeiaqtuto  haa  heen 
finalfy  oonfirmed  to  Bodriguea,  who  claimed  the  aame  under 
a  grant  thereof  made  hy  the  Mexican  Oovemment  of  California 
to  her  husband,  Buelna;  that  defendant  Gk>rdon  is  seized  in 
fee  as  owner  of  said  rancho,  u|ider  that  titie;  that  said  grant 
bears  date  May  Ist,  1839;  that  the  grant  under  which  plain- 
tiff chuma  bears  date  February  16th,  1841.  *  There  ia  no  reaer- 
tation  or  restriction  in  the  terms  used.  Confirmee  daims 
bj  grant,  and  Gordon  ouma  in  fee  under  that  titla 

When  it  is  admitted  that  the  Mexican  GoTernment  granted 
this  San  Frandsquito  Ranch  to  Gknrdon's  grantor,  and  that  that 
grant  is  senior  to  plaintiff's,  it  only  remains  to  ahow  that  the 
hnd  is  within  that  grant  Befendanta  show  a  perfect  grant; 
nothing  less  can  grant  the  land.  Something  inchoate  may 
giTe  an  equity;  nothing  less  can  give  the  admitted  title  in  fee. 

8.  0.  Hou^^Uan,  for  Bespondent. 

It  ia  contended  that  the  admission  that  Gordon  b  the  owner 
in  fee  of  the  Rancho  San  Frandsquito  Palo  Alto,  admits  that 
he  haa  a  perfect  title  thereto.  Assuming  for  the  purposes  of 
Ui^  argument  that  such  is  its  effect,  the  position  of  the  defend- 
ant is  no  better  than  though  no  such  admission  had  been 
made,  for  it  does  not  relieve  the  defendants  from  the  neceaai^ 
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of  showing  that  the  lands  in  question  are  a  part  of  that  rancho. 
Upon  that  point  they  have  made  no  proof  —  they  have  neither 
produced  their  grant  for  that  purpose,  nor  have  they  shown  a 
final  survey  by  authority  of  the  United  States.  On  the  con- 
trary, it  appears  from  the  record  that  it  is  an  unlocated  claim, 
now  pending  and  undetermined  before  the  Federal  Ciourta. 

By  the  Court,  Sawteb,  J. 

This  is  an  action  to  recover  oertain  lands  in  Santa  Clara 
County,  and  the^  contest  arises  out  of  an  apparent  conflict  of 
boundaries  between  two  adjoining  ranches  granted  by  the 
Mexican  Government  —  one,  called  Bancho  Binconada  y  Ar- 
royo de  San  Francisquito,  to  Maria^  Antonio  Mesa,  in  1841; 
and  the  other,  called  Rancho  San  Francisquito  Palo  Alto,  to 
Antonio  Buelna  in  1839.  Both  grants  have  bem  confirmed. 
The  plaintiff  is  admitted  to  be  the  owner  of  an  undivided  half 
of  the  former,  and  the  defendant  Gordon,  the  owner  of  the 
latter  by  titles  derived  from  the  respective  confirmees.  The 
survey  of  the  former  has  been  made,  and  finally  confirmed,  by 
the  Supreme  Court  of  the  United  States.  The  survey  of  the 
latter  has  been  made,  and  upon  the  proper  order  returned  into 
the  District  Court*  of  the  United  States  for  the  Northern  Dis- 
trict of  California,  for  examination,  where  it  is  now  pending 
and  undetermined*  The  land  in  dispute  is  embraced  in  both 
of  said  surveys.  The  plaintiff  having  recovered,  a  motion  for 
new  trial  was  made  and  denied,  and  defendants  appeal  from 
the  order  denying  a  new  trial,  and  from  the  judgment. 

The  principal  ground  of  appeal  is,  that  the  evidence  is  insuffi- 
cient to  support  ^he  findings. 

Confirmation  of  a  final  survey  of  a  Mexican  grani. 

The  plaintiff's  survey  having  been  finally  confirmed,  it  has, 
under  the  Act  of  Congress  of  1860,  ''the  same  effect  and  val- 
idity as  if  a  patent  for  the  land  surveyed  had  been  issued  by 
the  United  States,''  and  the  rspondent  stands  in  the  same 
position  as  he  would  if  he  had  his  patent    He  has,  therefore, 
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made  out  a  title  which  can  only  be  defeated  by  an  older  grant 
horn  the  Mexican  Qovenunent  which  actually  covers  tiiie  same 
landa.  And  the  older  title  must  be  a  '^  perfect  title/'  that  did 
not  require  presentation  to^  and  confirmation  by,  the  Board  of 
Land  C(»nmi8sionerfl ;  or,  at  least,  it  must  be  under  a  grant  by 
specific  boundaries,  which  could  not  be  modified  by  the  Gov* 
enuneat  of  the  United  States;  and  not  a  grant  of  a  specific 
quantity  within  larger  boundaries.  (Waierman  ▼.  Smith,  19 
CaL  407-22,  and  cases  there  cited.) 

Inchoate  and  perfect  titles  under  a  Mexican  grant. 

The  burden  of  showing  snperior  title  from  a  paramount 
source  of  proprietorship  waa  on  the  defendants.  It  was  stip- 
ulated that  the  Eancho  San  Francisquito  has  been  finally  con- 
Srmed  ''to  Maria  Conception  Valencia  de  Bodriguee,  who 
claimed  the  same  under  a  grant  thereof  made  by  said  Mexican 
Government;''  and  that  Qeorge  Gordon  was,  at  the  time  -of 
the  commencement  of  this  suit,  ''  seized  in  fee  of  said  rancho, 
by  title  derived  &om  said  confirmee,"  but  it  is  not  stipulated 
that  said  grant  was  formally  located  by  the  Mexican  Govenn 
ment,  or,  if  so,  where. 

It  ia  insisted  by  appellant  that  the  stipulation^  that  the  con- 
firmee ''claimed  by  grant,"  and  that  Gordon  was  "seized  in 
fee"  by  title  derived  from  the  confirmee,  necessarily  imports,- 
ex  v%  termini,  that  defendant  Gordon  holds,  under  what  has 
been  denominated  in  our  legal  proceedings  a  "perfect  title"  — 
that  in  contemplation  of  law  there  could  be  no  "  grant,"  and 
Gordon  could  not  be  "  seized  in  fee "  unless  there  waa  a  per- 
fect title;  and  that  under  the  decision  in  Mintum  v.  Brewer, 
24  CaL  644,  the  confirmation  of  the  aurvey  under  the  plain- 
tiff's grant  cannot  affect  defendant's  perfect  title  under  his 
prior  grant  But  the  term  grant^  as  almost  universally  used 
in  California,  both  in  l^gal  proceedings  and  common  parlance, 
does  not,  necessarily,  have  this  signification.  It  is  a  matter  of 
public  notoriety,  and  a  part  of  the  general  history  of  the  coun- 
try, of  which  the  Courts  eaa  take  notice,  that  there  are,  in  the 
whole  State  of  California,  bulk  very  lew  of  that  class  of  Mexi- 
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can  titles,  which  have  sometimes  been  called  "  perfect  titles." 
The  term  grant  has  not  only  been  universally  used  by  the 
people  to  designate  all  concessions  of  the  Mexican  Govern- 
ment, whether  inchoate  and  requiring  the  auction  of  the  United 
States  Government  to  perfect  the  titles  under  them,  or  perfect 
vesting  a  complete  title,  which  cannot  be  disturbed ;  but  such 
•use  of  the  term  has  also  been  so  general  in  legal  proceedings 
tts  to  have  acquired  this  comprehensive  signification  in  the 
l^al  language  of  the  State.      The  word  is  often  used  in  this 
comprehensive  sense  in  Waterman  v.  Btnith,  before  cited,  and 
other  cases  of  a  similar  character.      Nor  does  the  admission 
that  Gordon  wa«  '' seized  in  fee,''  in  the  connection  in  which 
it  stands,  necessarily,  or  by  fair  construction,  import  that  there 
was  t  perfect  title.     The  admission  is  that  he  was  **  seized  in 
fee  as  owner  of  said  rancho" — not  of  the  lands  in  dispute — 
without  attempting  to  locate  the  rancho.     That  was  left  for 
other  proofs.       The  fair  construction,  when  taken  in  connec- 
tion with  the  context,  is,  that  Gord<m  had  acquired  the  title 
granted  to  Budna,  and  subsequently  confirmed  to  his  widow, 
and  the  location  of  the  grant  was  the  question  reserved  to  be 
<M>ntested  in  the  action;       It  is  manifest  that  the  respondent 
did  not  use  the  terms  of  the  stipulation  in  the  sense  claimed 
for  tibem  by  the  appellant,  for  that  would  be  to  stipulate  away 
the  very  point,  and  the  only  point,  in  controversy;  nor  would 
the  Oourt  be  justified  in  giving  them  that  construction.      In 
our  opinion,  proof  other  than  that  contained  in  the  language 
of  the  stipulation  is  necessary  to  show  that  the  defendants 
hold  a  **  perfect  title."      Appellants  also  claim  that  the  fact  of 
juridical  possession  of  the  grantee  of  the  Mexican  Cbvemment, 
under   whom  they  daim,   is   admitted,    and   that  no  proof 
is  required  on  that  point      There  is  no  express  admission  in 
the   record   that  juridical  possession  was  given  to   Buelna. 
Appellants  must  suppose  that  the  admission  of  this  fact  is 
implied  in  the  word  ''grant,"  and  the  admission  that  Gordon 
was  seized,  upon  their  theoiy  that  these  terms  necessarily,  in 
law,  mean  nothing  less  than  a  ''perfect  title,''  for  the  reason 
that  "juridical  posseasi^m"  is  an  essential  element  in  a  '']>er- 
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feet  titla''  But  as  their  oolistruetim  of  the  stipulated  facta 
in  this  respect  cannot  be  maintained,  it  follows  that  this  impli- 
cation fails ;  and  there  is  nothing  else  in  the  record  from  which 
the  admission  can  be  inf  eiTed.  This  brings  us  to  the  question 
as  to  whether  the  evidence  is  clearly  suffident  to  require  a 
finding  that  there  was  a  ^'perfect  title."  No  grant  of  any 
kindy  and  no  document  constituting  any  part  of  a  perfect  titb 
imder  the  Mexican  Government^  is  in  the  records  We  hav^ 
therefore,  no  means,  of  knowing  whether  the  title  was  inchoate 
or  perfect.  Nor  is  there  anything  in  the  record  by  which  wb 
ean  determine  whether  or  not  the  grant  was  of  lands  with 
deiemiinate,  specific  boundaries,  or  a  grant  of  a  certain  quan- 
tity within  larger  boundaries,  which  might  be  located  by  th» 
Government  at  different  points.  We  cannot  say,  therefore^ 
that  the  findings  tare  not  fully  supported  by  the  evidence. 
There  is  nothing  in  the  record  to  connect  any  of  tbe  defend- 
ants except  Qordon  with  the  Bualna  grant* 


Bffeet  of  amendment  to  the  ConHUvHan  on  eMsea  pending  m 
District  Court 

The  only  remaining  point  requiring  notice^  ia^  tiia*  the  trial 
having  been  commenced  in  the  old  Court,  and  the  decision  not 
having  been  rendered  until  after  the  new  Court,  under  the 
amended  Constitution,  superseded  the  old,  the  Hon.  S.  BL 
KcKee,  before  whom  the  trial  was  commenced,  and  who  wast 
elected  Judge  of  the  new  Court,  had  no  authority,  without  a 
re-submission  of  the  case,  to  decide  it  upon  the  evidence  takcSi 
by  him  as  judge  of  the  old  Court.  All  cases  pending  on  the 
first  day  of  January  were  by  law  transferred  to  the  new  Courts^ 
and  it  is  provided  ''that  they  shall  be  heard,  tried  and  deter-' 
mined  therein  in  the  same  manner  om  if  originally  brought  <m 
in  such  District  Courts.''  We  think  the  new  Court  property 
took  up  the  case  at  that  stage  of  flie  pfoeesding,  which  had 
been  reached  at  the  time  of  the  transfier.  The  testimony  was 
taken  in  the  regular  taourse  of  the  piMeedings,  and  the  Judge 
i?ho  was>rerel0cted  was. just  as  nmdi  judicially  informed  of 
the  testimony  as  he  was  of  any  of  the  other  proceedings  in  the 
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case  which  took  place  prior  to  the  transfer,  and  he  went  on  in 
the  new  Court  from  the  point  attained  at  the  time  of  the  trans- 
fer, and  '^  determined  "  the  case  ^^  therein  in  the  same  mannev 
ais  if  originally  brought  on  in  such  District  C!ourt»"  But  how- 
ever this  may  be,  no  objection  to  his  proceedings  was  taken 
in  the  Court  below,  before  the  decision,  or  on  motion  for  new 
trial,  and  the  parties  must  be  deemed  to  haye  aoquiesced  in 
his  proceeding  with  the  case  on  the  testimony  already  submit^ 
ted.  It  is  not  a  case  of  total  want  of  jurisdiction.  The  objee- 
tion  is  purely  technical^  and  cannot  be  raised  in  this  Court  for 
the  first  time. 

'  It  results  from  the  views  expressed  that  the  judgment  must 
be  affirmed,  and  it  is  so  ordered* 

By  the  Court,  Sawyxb,  J.,  on  rehearing^ 

Upon  a  further  examination  of  this  case,  aided  hj  Ae  aigo* 
ment  of  oounsel  upon  the  rehearing,  we  find  nothing  to  shake 
our  confidence  in  the  correctness  of  the  condusions  before  at- 
tained. Appellant  claims  that  the  stipulation  that  Gbrdon 
'^was  seized  in  fee'^  of  the  Rancho  San  Francisquito  neees- 
sasrily  imports  that  he  had  a  perfect  title,  and  for  this  reason 
the  Court  gave  a  wrong  construction  to  the  stipulation.  But 
the  same  stipulation  says  that  respondent  was  '^seised  in  fee'* 
of  an  undivided  half  of  Bancho  Binconada,  and  that  the  sur- 
vey of  this  grant  has  been  finally  confirmed  by  the  Supreme 
.Court  of  the  United  States,  while  the  survey  of  the  appellant^s 
.grant  is  still  in  dispute  and  poiding  before  the  District  Court 
of  the  United  States.  Upon  the  construction  claimed  by 
appellants,  if  both  grants  actually  cover  the  same  land,  it  is 
stipulated  that  both  parties  are  seized  in  fee  of  the  same  land 
under  adverse  grants,  which  is  impossiUe.  Manifestly  the 
intention  of  the  parties  was  to  stipulate  that  eaeh  party  had 
acquired  all  the  interest  of  the  original  grantees  of  the  Mexican 
Government  in  the  respective  ranehoa  without  any  agreement 
as  to  whether  the  grants  were  perfect  or  inchoata  No  other 
reasonable  construction  can  be  given  to  the.  stipvlatioHy  and 
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the  snbeequent  action  of  the  parties  on  tlie  trial  harmonizes 
with  this  view.  The  District  Court  did  not  find  a  perfect 
grant,  and,  in  onr  judgment,  the  evidence  in  the  record  does 
not  justify  ns  in  holding  that  there  was  one.  Aa  the  appellant 
does  not  appear  to  hM  under  a  perfect  grants  the  crafirmed 
smrej  of  the  respondent  must  prevaiL 

But  again,  we  find  no  evidence  in  the  record  showing  that 
the  lands  in  controversy  are  within  the  grant  under  whidi  the 
appellants  daim,  whether  perfect  or  inchoate.  The  grant 
itself  is  not  in  the  record,  nor  are  the  boundaries  called  for  bv 
the  grant  shown.  There  is  testimony  tending  to  show  what 
land  Buelna  went  into  p<)Bsession  of,  and  what  land  was  meas- 
Died  off  to  him  by  the  Mexican  officer;  but  whether  it  was  in 
fact  within  the  calls  of  the  grant  or  not  is  not  shown.  The 
e?idence  on  the  subject  consists  of  depositions  taken  before 
the  Board  of  Land  Commissioners,  and  has  no  reference  what- 
ever to  the  plats  filed  in  the  case,  which  were  made  by  the 
Surveyor-Gaieral  long  after  the  depositions  were  taken;  and 
there  is  no  connection  whatever  shown  between  the  plats  and 
the  depositions.  They  are  whoUy  •  independent  pieces  of  evi- 
dence. The  plat  of  itself  proves  nothing,  because  it  is  the 
plat  of  a  survey  still'  unconfirmed,  and  the  land  may  yet  be 
located  somewhere  else.  And  as  there  is  nothing  to  connect 
the  plats  with  the  depositions  read  in  evidence,  the  depositions 
and  plats  do  not  illustrate  each  other.  We  find  nothing  m 
the  record  showing  that  the  land  spoken  ol  in  the  several 
depositions  includes  the  land  in  dispute,  or  even  the  land 
embraced  in  the  plats  on  file.  The  testimony  oa  this  point  is 
insnfScient  to  justify  us  in  disturbing  the  finding 

Judgment  and  order  affirmed* 
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THE  SAN  FRANCISCO  AND  SAN  JOSE  RAILROAD 
COMPANY  V.  DAVID  MAHONEY  jlto  JAMES  G. 
DENNISTON  rf  oZ*. 

Ajtvbal  IX  PsocxiDnro  to  Condbmk  LA.irD«^— Ab  appeal  Ilea  from  a  jndg- 
ment  In  a  proceeding  to  condemn  lands  to  tha  naa  of  a  corporation,  and  from 
an  order  granting  or  refusing  a  new  trial  after  Jodgment  In  aacli  proceeding: 

Tium  or  Assbssino  Valui  or  Land  Condbunbd.-*- In  a  proceedia^  to  con- 
demn land  f or  tba  nae  oC  a  railroad  corporation,  the  owner  la  entitled  to 
receive  the  Talae  of  hla  land  aa  assessed  at  the  time  when,  in  tha  languago 
of  the  Constitution,  the  land  la  **  taken."  This  time  la  not  when  the  plat 
of  surrey  Is  filed  with  the  Secretary  a(  State,  nor  wheo  the  eompasj  otttara 
'  for  the  purpose  of  construction. 

rowMSL  or  CoMMisaioNaaa  Apvonrrwo  to  Appbaibb  Laicd. —  Commlaaioneni 
appointed  to  appraise  land  to  be  uken  for  the  nse  of  a  railroad  company 
have  no  poWer  to  pass  upon  any  question  of  title,  or  to  auka  any  appor- 
tionment of  the  money  aasessed  for  the  yaloe  among  tha  owners 

Wkbn  TiTUD  TO  Land  conobknbd  roa  Railboao  la  GoNTiNagMT.-— If  tho  title 
of  the  claimants  to  land  OTcr  which  a  railroad  passes  Is  dependent  on  a 
confirmation  of  a  surrey  of  a  Mexican  grant  by  tha  United  Btatea,  tha  lo> 
cation  of  which  may  ba  changed,  the  money  for  tha  sssetsed  ralne  of  tho 
land  should  be  paid  Into  Court  and  remain  there  until  the  ^tle  la  settled. 

PKasoNs  bntitled  to  Coupbnsation  roa  Land  Condbunbd  roa  Pdbuc  Ubb* 
—  Parties  claiming  compensation  for  Talna  of  land  condemned  for  railroad 
porposca  most  ba  ownara  of  tho  land  taken,  or  hart  aa  latataat  thareAa. 

Appeal  from  the  District  Court,  TvreLfth  Judicial  District, 
City  and  County  of  San  Franciaco. 

Plaintiff  appealed  from  the  judgment  and  from  aa  order 
denying  a  new  trial. 

The  other  facta  are  stated  in  the  opinion  of  the  Court 

Charles  N.  FoXj  for  Appellant. 

The  fair  market  talue,  at  the  time  of  the  taking^,  should  be 
the  measure  of  damages.  (Pierce  tm  American  Railwi^s,  203.) 
And  this,  according  to  the  same  author,  is  to  be  reduced  by 
resulting  benefits,  or  not,  according  to  the  provisions  of  the 
local  statute  under  which  the  award  is  made. 

The  case  of  Bensley  v.  Motmiain  Lake  Co.,  18  CaL  806, 
relied  upon  by  the  defendants  upon  this  proposition,  is  not  in 
point  That  is  a  case  where  the  award  had  been  made  and 
decree  entered,  and  the  award  remained  unpaid  for  four  years, 
at  the  expiration  of  which  time  the  plaintiff  in  that  proceeding 
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songht  to  take  poosession  and  pay  only  the  amount  awarded 
four  years  before.  The  Court  very  properly  said  tliat  the 
awar^l  should  have  been  paid  before^  and  since  it  was. not,  the 
increased  value  should  be  paid. 

What  is  ''the  time  of  taking !''  Defendants  say  that  it  is 
the  time  of  making  the  award  or  payment;  and  it  is  upon  this 
that  they  base  their  daim  to  recover  the  pieeent  \alue  of  the 
Iflnd.  In  this  we  think  they  are  wrong.  The  statute^  as 
amended,  (Stat  1863^  p^  614,  Sec  84,)  especially  provides  for 
the  taking  of  the  land  at  the  time  of  the  oommencement  of 
the  proceedings.  These  proceedings  may  be  delayed,  without 
any  fault  of  plaintiff,  for  years;  and  if  defendant's  theory  is 
oorrect,  the  longer  he  oould  delay  them,  the  more  he  would 
gain  by  it,  thus  permitting  him  to  take  advantage  of  bis  owb 
wrong. 

In  this  State,  a  railroad  company  is  required  to  file  a  plat  of 
the  location  of  its  road  with  the  Secretary  of  State,  and  in 
the  office  of  the  Clerk  of  the  county.  (Stat  1861,  p.  623, 
Sec.  42.)  In  Massachusetts,  this  plat  has  to  be  filed  with  the 
County  Commissiociers,  and  the  filing  of  the  plat  is  held  to 
be  the  ''  taking  of  the  land."  (Charleston  Br.  B.  B.  Co.  ▼. 
County  Commissionero,  7  Met  78;  Boynton  v.  Peterborough 
and  Shirley  B.  B.  Co.,  4  Cush.  467 ;  Boston  and  Providence 
B.  B.  Co.  V.  Midland  B.  B.  Co.  1  Gray,  861 ;  Haven  v.  Boston 
and  Maine  B.  B.  Co.  2  Gray,  575.)  The  same  rule  should 
apply  here;  but  in  this  case  we  have  been  more  liberal,  and 
eonceded  that  the  taking  was  in  point  of  time  identical  with 
actual  entry  upon  the  land  for  the  purposes  of  construction. 

This  Court  has  already  decided  that  in  these  proceedings 
the  Commissioners  haTe  nothing  to  do  with  the  question  of 
ownership  in  the  land,  and  no  power  to  determine  who  shall 
receive  the  award.  (Spring  Valley  Waterworks  v.  San  Fran- 
cisco ei  oL  22  CaL  434»)  In  this  case,  though  there  was  no 
evidence  .upon  the  subject,  the  Commissioners  have  passed  upon 
that  question  and  distributed  their  award* 


114  S.  F.  &  S.  J.  R.  R  Co.  V.  Mahonst.     [Sup.  Ct 


Arfmnent  for  Baopoadflits. 


SJiarp  A  TompTdns,  and  T.  L  Bergen,  for  Bespcmdenta. 

The  award  of  the  Commissioners  is  a  statute  award,  and 
like  all  awards  can  only  be  vacated  for  errors  of  law  or  faet 
appearing  upon  its  face,  or  corruption,  irregularity,  or  unfair- 
ness in  the  procurement  thereof.  {Carsley  v.  Lindsay,  14  CaL 
390;  Tyson  v.  WeUs,  2  CaL  122;  Muldraw  v.  Norris,  2  Cal. 
74.)  The  opinion  of  the  Commissioners  upon  the  questions  of 
tide,  capacity  in  which  the  land  is  held,  or  proportions  in  which 
it  is  to  be  awarded,  is  harmless.  The  maxim  is  utile  per  inutile 
non  vitiatur.  In  the  case  of  Fulton  ▼.  Hconlan,  20  CaL  488, 
Mr.  Chief  Justice  Field  correctly  lays  down  the  rule  of  law 
applicable  in  such  cases.  The  consideration  of  the  character  of 
the  title  was  foreign  to  the  case,  and  entirely  unnecessary  for 
its  disposition;  and  as  a  consequence,  any  declaration  in  the 
decree  as  to  that  title  was  without  any  binding  force  as  an 
adjudication,  either  upon  parties,  privies,  or  anybody  else. 
(Hotchkise  v.  Michaels,  8  Day,  138 ;  Oaii  ▼.  Tracy,  8  Conn. 
268.)  The  legal  operation,  therefore,  of  the  decree  as  an  adju- 
dication betwe^  the  parties,  is  precisely  the  same  ^diich  would 
hare  followed  had  it  simply  denied  the  injunction  and  dis- 
missed the  suit  for  want  of  equity  in  the  complaint  It  estab- 
lishes the  fact  that  the  matters  alleged  were  not  sufficient  for 
the  exercise  of  the  jurisdiction  of  a  Court  of  equity.  It  de- 
termines nothing  as  to  the  truth  or  falsity  of  these  matten,  or 
as  to  the  rights  of  the  parties  upon  them,  when  they  are  pre- 
seuited  in  a  Court  of  law.  (Lessee  of  Wright  v.  DeJelyne,  Pet 
C.  C.  198;  Banks  y.  Adams,  23  Me.  259;  Pope  v.  Brett,  2 
Sand.  293.) 

The  grant  confers  on  the  claimant  the  right  of  the  quiet 
possession  and  enjoyment  of  all  the  land  embraced  within  the 
exterior  boundaries  until  segregation  is  made  thereof^  (T&amr 
ion  V.  Mahoney,  24  CaL  569^)  of  which  he  cannot  be  depiiTed 
without  just  compensation.  (MeCauley  v.  WeUer,  12  Cal. 
500 ;  Ounter  v.  Geary,  1  Cal.  46& ;  Johnson  y.  Alameda  County, 
14  Cal.  106 ;  Sacramento  Valley  BaUroad  v.  Moffat,  6  CaL  74 ; 
McCann  ▼.  Sierra  County, 7  Cal.  lil;  Sacramento  Valley  BaiU 
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road  Y.  Moffat,  7  OaL  678;  Narihem  Bmlroad  t.  OotOd,  21 
Cal.  254.) 

Furthemiore,  pzoceedingB  to  eondenm  are  not  had  for  the 
mere  purpose  of  diyesting  any  particnlar  estate  in  the  land,  or 
the  interest  of  an  individual  therein.  The  proceedings  ard  in 
rem,  operate  upon  the  thing  itself,  and  are  intended,  when 
T^ularlj  pursued,  to  effect  a  complete  transfer  of  the  thing 
and  the  interest  of  all  persons  whomsoever  therein. 

By  the  Court,  Shaftxb,  J. 

The  objectioii  made  by  the  respondent  that  no  appeal  lies 
from  the  judgment  in  a  proceeding  to  condemn  lands  to  the 
use  of  a  corporation,  or  from  an  order  granting  or  refusing  a 
new  trial,  is  not  well  taken.  The  point  was  passed  upon 
directly  in  Sacmmento,  Placer  and  Nevada  Railroad  Company 
T.  Harlan,  34  Cal.  384. 

It  is  suggested,  rather  than  urged,  that  the  doctrine  of  that 
ease  is  irreconcilable  with  Doraeg  t.  Barry,  34  OaL  449 ;  but 
the  distinction  between  the  two  cases  is  apparent  The  Aet 
relating  the  trial  of  contested  elections  not  only  provides  a 
€pecial  mode  or  method  of  trial,  but  one  which  we  considered 
88  ^'  complete  in  itself,  leaving  little,  if  anything,  dependent 
upon  implication  or  the  common  law  powers  of  the  Court'' 
lliere  is  no  break  in  the  special  procedure  applicable  to  that 
diss  of  eases  which  the  general  Praotioe  Act  can  be  drawn 
upon  to  fill.  It  will  be  observed  that  .the  reasoning  in  Dorsey 
V.  Barry  does  not  go  so  much  upon  the  quality  of  the  pro- 
eeedings,  as  being  special  or  contrary  to  the  course  of  the 
ODinmon  law,  as  it  does  upon  the  ground  of  the  perf ectness  of 
Hie  procedure  in  the  given  instance — subjecting  the  question 
of  construction,  with  which  the  Court  was  dealing,  to  the 
maxim  of  expressum  facU  eesaare  taciturn,  in  its  broadest  or 
most  exhaustive  application. 

It  is  insisted  on  the  part  of  the  appellant  that  the  ^Com- 
missioners erred  in  allowing  the  sum  of  four  hundred  dollars 
per  acre  for  tibe  land  appropriated,  as  the  evidence  shows  that 
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at  the  time  of  the  appropri&tioii  the  same  waa  Hot  Worth  loore 
than  one  hundred  dollars  per  acre.'' 

Time  when  the  valxie  of  land  taken  for  railroad  purposesiato  he 

appraised. 

One  of  the  points  raised  in  argument  under  this  speciiica- 
tion^^  relates  to  the  time  with  reference  to  which  the  value  of 
land  taken  for  public  use  is  to  be  assessed. 

There  can  be  no  doubt  that  the  land  owner  is  entitled  to 
receive  a  sum  equal  to  the  value  of  his  land  at  the  time  when^ 
in  the  language  of  the  Constitution,  the  land  is  ''taken'' 
(Pierce  on  Am.  Railways,  203)  — subject  to  the  allowance  pro- 
vided for  by  section  thirty  of  the  Act  of  1861.  It  is  claimed 
by  the  appellant  that  the  taking  of  the  land  was  accomplished 
in  this  case  when  the  plat  of  the  location  of  the  road  was  filed 
with  the  Secretary  of  State  and  in  the  office  of  the  Clerk  of 
the  County,  under  the  forty-third  section  of  the  Act  referred 
to ;  or  at  leasts  that  the  taking  was  in  point  of  time^  identical 
with  the  actual  entry  upon  the  land  for  the  purposes  of  ooo- 
struction;  while  it  is  claimed,  on  the  part  of  the  respondent^ 
that  land  cannot  be  said  to  have  been  appropriated  or  takea 
for  public  use  until  the  compensation  assessed  by  the  Com- 
missioners shall  have  been  paid  or  tendered. 

It  is  not  necessary  to  a  disposal  of  this  appeal  on  its  merits 
to  pass  directly  upon  the  correctness  of  the  view  taken  for  the 
respondent;,  and  assuming  the  respondent's  position  to  be 
erroneous,  it  is  also  unnecessary  to  determine .  which  of .  the 
two  alternative  views  submitted  by  the  appellant  is  the  oo^ 
rect  one. 

The  map  referred  to  in  the  forty-third  section  of  the  Act  of 
1861  is  to  be  filed,  not  before  the  lands  have  been  taken,  aa 
the  appellant  seems  to  assume,  but  thsreafter.  The  provision 
is  as  follows:  ''Every  railroad  company  in  this  State  shall, 
within  a  reasonable  time  after  their  road  shall  be  finally  located, 
cause  to  be  made  a  map  of  die  land  taken,  and  obtained  for 
the  use  thereof,  and  the  boundaries  of  the  several  oounties 
through  which  said  road  may  run,  and  file  the. same  in  the 
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ofSce  of  the  Secretaiy  of  State^'^  eto.  The  taking  here  spoken 
of  ifl  rach  an  appropriati<m  of  the  property  as  deprives  the 
owner  of  his  title  (Ctuhman  v*  Smith,  84  Mei  247) ;  and 
seoording  to  the  proyision,  the  filing  of  the  map  and  the  taking 
or  appropriation  of  the  land  arr  neither  identical  nor  contem- 
poraneous. The  only  relation  into  which  the  two  events  are 
brought  by  the  section  is  that  the  ''taking"  or  ''obtaining" 
of  the  land  is  to  be  eoBsmnmated  before  the  filing  of  the  map. 
An  event  that  is  to  be  fnlly  perfected  in  advance  of  another 
event  cannot  be  said  to  be  dependent  upon  it 

That  the  Legislature,  even  if  it  had  the  power  so  to  do,  did 
not  intend  that  the  aoqnisition  of  the  title  and  ri^t  of  entry 
should  depend  at  all  npon  the  filing  of  a  map  in  the  public 
offices  named,  is  farther  apparent  from  the  thirty-fifth  section 
of  the  Act  in  question ;  which  provides  that  "  upcm  the  report 
of  the  Commissioners  being  filed  for  record,  as  above  provided 
for,  and  upon  the  payment  or  tender  of  the  compensation  and 
costs,  as  prescribed  in  this  Act,  the  real  estate^  or  the  rij^t, 
title  or  interest  therein  described  in  such  report,  shall  be^  and 
become  the  property  of  said  company  for  the  purposes  of  its 
incorporation,  and  shall  be  deemed  to  be  acquired  for,  and 
appropriated  to,  public  use."  The  payment^  or  tender,  of  the 
money  awarded,  is  a  condition  precedent  to  the  ri^t  of  the 
company  to  enter  upon  the  land  for  the  purposes  of  construc- 
tion ;  and  without  compliance  with  the  requirement  such  entry 
may  be  enjoined  by  a  Court  of  equity,  or  prosecuted  for  in 
trespass  at  law.  (Ounter  t.  Oeary,  1  CaL  468;  City  of  San 
Francisco  v.  Scott,  4  Cal.  118;  Sacramento  V.  B.^B.  Co.  v. 
Moifat,  6  Oal.  75;  McCann  v.  Sierra  Co.,  7  Cal.  124;  Mc 
Cauley  v.  Welter,  12  Cal.  528;  Bendey  v.  Mt.  Lake  Water 
Co.,  13  CaL  318;  Johnson  r.  Alameda  Co.,  14  Cal.  107; 
People  V.  Brooks,  16  Cal.  47.) 

As  to  the  other  position  taken  for  the  appdkata,  that  the 
value  of  the  land  is  to  be  computed  as  of  the  date  when  the 
appellant  entered  for  the  purposes  of  eonstruetion,  we  con- 
sider it  to  be  untenable.  A  lawful  entry  must  be  preceded 
by  a  ri^t  of  entry;  and  that  must  be  preceded  by  payment 
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or  tender  of  the  compensation  previoxusly  assesaed*  To  say 
that  the  Commissioners  are  to  determine  the  value  of  the  land 
mth  reference  to  the  time  when  the  party  enters  for  the  pur- 
poses of  construction,  is  to  say  not  only  that  the  Oommissioii- 
ers  are  to  be  put  upon  the  anomalous  service  of  iBnding  out, 
not  what  is  or  what  has  been,  but  of  assessing  the  value  of 
land  with  reference  to  a  point  of  time  when  it  must  have 
ceased  to  be  the  property  of  the  parly  in  whose  favor  the 
assessment  is  made,  and  have  become  the  properly  of  the 
party  in  whose  favor  it  has  been  condemned.  Counsel  have 
referred  to  no  provision  of  the  statute  sustaining  this  position, 
nor  to  any  adjudged  case;  and  we  consider  the  objections  to 
it  as  insuperable.  The  time  with  reference  to  which  the  dam- 
ages were  in  fact  computed  in  this  case  does  not  appear,  and 
we  cannot  presume  that  the  Commissioners  erred  in  that  par- 
ticular. 

As  to  the  amount  of  the  damages,  there  is  nothing  in  the 
record  that  would  authoriee  ua  in  going  behind  the  finding  of 
the  Commissioners. 

Power  of  Commissioners  who  appraise  land  taken  far  railroad 

purposes. 

It  is  found  by  the  Commissioners  that  David  Mahoney  is  in 
possession  of  the  land;  that  James  O.  Denniston  claims  to  be 
the  owner  of  one  undivided  seventh,  and  that  ike  daim  is 
conceded  by  Mahoney;  and  that  he  holds  the  possession  for 
the  benefit  of  Denniston  to  iiie  extent  of  one-seventh  undivided. 
The  report  awards  eleven  thousand  and  eighty-eight  dollars  as 
the  value  of  the  land  condemned  —  nine  thousand  five  hun- 
dred and  four  dollars  to  Mahoney  and  one  thousand  five  hun- 
dred and  eighty-four  dollars  to  Denniston.  This  apportion* 
ment  of  the  compensation  was  confirmed  by  the  Court 

The  Commissioners  had  no  power  to  make  the  apportion- 
ment, nor  to  pass  in  any  manner  upon  the  question  of  title; 
and  to  that  extent  the  judgment  is  erroneous.  (Spring  VaUey 
Waterworks  v.  Ban  Francisco  et  dl.,  32  CaL  434.) 

It  appears  by  the  stipulation  of  parties  thi^t  the  land  which 
the  railroad  crosses  is  held  by  the  defendants,  Denniston  and 
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Mahoney,  under  a  Mexican  grant  of  half  a  leagae,  within  exter- 
nal boundaries  embracing  a  much  larger  quantity.  The  grant 
has  been  confirmed,  a  survey  has  been  made  and  an  appeal 
has  been  taken  therefrom,  which  appeal  has  not  as  yet  been 
decided. 

Until  the  final  segregation  of  the  half  league  it  cannot  be 
known  whether  the  parties  claiming  under  the  grant,  defend- 
ants in  the  proceeding,  are  entitled  to  the  assessed  value  or 
not  By  the  Constitution  compensation  is  to  be  made  to  the 
parties  owning  or  interested  in  the  property  taken,  and  the 
Act  of  1861  follows  out  this  conception.  Should  the  road 
not  cross  the  defendant's  half  league,  as  finally  located,  it  is 
apparent  that  no 'property  of  theirs  will  have  been  taken  by 
the  company  for  public  use,  and  in  that  event  they  can  have 
no  ri^tful  claim  to  its  value.  The  case  is  substantially  the 
one  provided  for  in  the  thirty-sixth  section  of  the  Act  of 
1861,  and  in  the  thirtieth  section,  as  amended  by  the  seventh 
s^on  of  the  Bailroad  Act  of  1863.  The  claim  of  the  defend- 
ants to  compensation  is  contingent,  and  not  absolute,  and, 
therefore,  no  absolute  award  of  it  to  them  can  be  made,  as  yet. 

The  money  should  be  paid  into  Court  and  remain  there 
until  the  final  segregation  of  the  half  league  claimed  by  the 
two  defendants  named,  shall  have  been  made  by  the  proper 
authority;  at  which  time,  if  it  shall  appear  to  the  Court  that 
the  lands  sought  to  be  condemned  are  within  the  survey  of  the 
half  league,  and  that  Mahoney  and  Denniston  are  the  owners 
thereof,  then  the  money  shoidd  be  paid  to  them  according  to 
their  respective  rights. 

The  judgment,  in  so  far  as  it  relates  to  the  value  of  the  land 
at  which  the  proceedings  are  directed,  is  affirmed,  and  as  to  the 
residue  the  judgment  is  reversed,  and  the  cause  is  remanded 
for  further  proceeding 
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0.  A.  BROWN  V.  C.  M:  01?K,  IDA  ORR,  ElifMA  ORK, 
AHD  THE  CALIFORNIA  STAGE  COMPANY. 

Horn  or  Masshbd  Wohax. —  A  married  womaa  la  not  bMiiid  by  a  premlsaory 
note  executed  bj  her  Jointly  with  her  haehand.  It  la  tha  note  of  her  hUh 
band  alone. 

Complaint  on  PfeovrsaoaT  Nora. —  A  complaint  In  an  action  eommenced 
after  the  death  of  the  huaband  on  a  note  and  mortcage  ezecutpd  hj  the 
husband  and  wife  during  the  life  of  the  husband,  doca  not  etate  a  canae  of 
action,  unless  It  arer  that  the  husband  in  his  lifetime  failed  to  paj  the  nota. 

BvyoBCBMBNT  ov  HOBTGAGa. —  A  mortgage  given  by  the  husbaod  and  wlfa 
during  the  life  of  the  hnaband  may  be  enforced  la  an  action  agalnat  tlif 
heira  after  the  hnaband't  death. 

Appeal  from  the  District  Court,  Sixth  Judiciied  Digtrict, 
Placer  County. 

On  the  27th  day  of  September,  1862,  William  H.  Onr,  and 
C.  M.  Orr,  his  .wife,  gave  their  joint  and  several  promissory 
note  to  the  plaintiff,  and  to  secure  the  same,  executed  to  plain- 
tiff a  mortgage  on  a  tract  of  land.  William  H.  Orr  afterwards 
died,  leaving  him  surviving  his  said  wife  and  two  infant  chil- 
dren, Ida  Orr  and  Emma  Orr.  There  was  no  administration 
on  the  estate,  and  plaintiff,  in  October,  1864,  commenced  this 
action  on  the  note  and  mortgage,  and  claimed  a  personal  judg- 
ment against  C.  M.  Orr.  The  California  Stage  Company  was 
made  a  4lef cndant,  under  an  all^ation  that  it  daimed  some 
interest  in  the  mortgaged  property. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Jo.  HamiUon,  for  Appellant 

If  the  Court  should  hold  that  no  personal  judgment  could 
go  against  the  respondent,  then  demurrer  would  not  lie  to  the 
prayer  of  the  complaint,  it  being  a  suit  in  equity.  (See  Rol- 
lins V.  Fisher  et  al.,  10  Cal.  299.)  A  demurrer  to  the  whole 
complaint,  when  some  of  the  counts  are 'good,  should  be  over- 
ruled. (Whitney  v.  Eeslep,  4  CaL  330;  WeaA)er  v.  Conger,  10 
Cal.  239;  Phelps  v.  Owen,  11  Cal.  28;  Boles  v.  Weifenback, 
16  Cal.  144.) 

We  claim  that  the  Chancery  Court,  once  having  jurisdiction 
of  the  case,  so  far  as  appellant  and  respondent  were  concerned, 
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it  ^^MB  the  du^^  of  the  Court,  under  the  prayer  ior  geaaral 
rel'"^,  to  grant  the  prayer  for  the  sale  of  the  mortgaged  prop- 
erb',  appellant,  in  the  decree,  taking  his  ehanoes  of  a  good 
titlid  npon  the  suit  as  he  had  brought  it  {Vide  BeUoe  v. 
B^gen,  9  CaL  129 ;  Ooodenow  v.  Ewer,  16  CaL  461,  462,  463, 
t ;;  Billiard  on  Mortgages,  Chap.  80.)^ 

J7.  H.  FeUoivs,  for  Respondent 

The  first  ground  of  demurrer  is  good,  bec^nae  the  eomplaint 
does  not  aver  any  breach  of  the  contract  by  William  H.  Orr, 
one  of  the  makers,  and  the  only  person  liable  on  the  note.  It 
is  true  that  the  complaint  avers  that  the  defendants  have  not 
paid  the  note,  but  the  averment  is  immaterial  and  irrelevant 
Neither  of  the  defendants  are  responsible  upon  the  note,  and 
hence  an  averment  that  they  have  not  done  what  they  were 
not  required  to  do,  is,  to  say  the  least,  irrelevant  It  appears 
from  the  complaint  that  defendant,  0.  H.  Orr,  was  a  married 
woman  at  the  date  of  the  execution  of  the  note,  and  that  the 
other  defendants  are  made  parties  for  the  reason  that  they  are 
heirs  of  William  H.  Orr,  deceased,  or  daim  some  interest  in 
the  mortgaged  property.  The  complaint  should  have  averred 
a  breach  of  the  contract  by  William  H*  Orr  in  his  lifetime. 

By  the  Court,  Saitdkbsok,  0.  J. 

This  is  an  action  upon  a  promissory  note  and  mortgage  to 
Becure  the  payment  thereof,  executed  by  the  defendant,  C.  M. 
Orr,  and  her  husband  in  his  lifetime.  The  complaint  in  sub- 
stance allies  that  the  note  and  mortgage  were  made,  executed 
and  delivered  to  plaintiff  by  the  defendant,  C#  M.  Orr,  and  her 
husband,  William  H.  Orr,  since  deceased,  in  consideration  of 
an  indebtedness  in  the  sum  of  one  thousand  eight  hundred 
dollars  due  from  them  to  him.  That  plaintiff  still  holds  the 
note  and  mortgage.  That  although  long  since  due  and  pay- 
able, the  defendants  have  hitherto  failed  and  refused  to  pay 
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the  same  of  any  part  thereof,  though  often  requested.  A  per- 
BODfll  judgment  is  asked  against  C.  M.  Orr  only,  and  a  fore- 
closure of  the  mortgage  against  all  of  the  defendants. 

The  defendant,  C.  M.  Orr,  demurred  generally  to  the  com- 
plaint, upon  the  ground  that  it  did  not  state  facts  sufficiei^t  to 
constitute  a  cause  of  action,  and  specially  that  it  did  not  state 
facts  sufficient  to  entitle  the  plaintiff  to  a  personal  judgment 
against  her,  upon  the  ground  that  she  was  a  married  woman 
at  the  time  she  executed  the  note,  as  appears  upon  the  face  of 
the  complaint,  and  therefore  I^ally  incompetent  to  make  the 
contract 

The  demurrer  was  sustained,  and  the  plaintiff  having  de- 
clined to  amend,  final  judgment  was  entered  for  the  defendants. 
The  plaintiff  appeals,  and  assigns  the  ruling  of  the  Court  upon 
the  demurrer  as  error. 

The  ruling  of  the  Court  was  correct  Upon  the  note  there 
is  no  cause  of  action  agaisiSt  C.  M.  Orr.  {Maclay  v.  Lov6j  25 
Cal.  367.)  It  is  simply  the  note  of  her  deceased  husband, 
William  H.  Orr,  and  against  him  no  breach  of  the  contract 
declared  on  is  alleged.  The  allegation  is  ^^  that  the  defendants 
have  failed  to  pay,"  not  that  William  H.  Orr  in  his  lifetime 
failed,  etc  A  breach  of  the  contract  by  the  party  bound  to 
perform  is  an  essential  part  of  the  cause  of  action,  and  must 
be  alleged  in  the  complaint.  (1  Chitty's  Pleadings,  332.) 
Non  constat,  but  that  William  H.  Orr  may  have  paid  the  note 
in  his  lifetime  from  all  that  appears  in  the  complaint  If  the 
note  was  not  paid  by  William  EL  Orr  in  his  lifetime^  and 
remains  still  unpaid,  the  plaintiff  has  a  cause  of  action  upon 
his  mortgage  against  the  defendants,  and  has  a  right  to  have 
the  amoimt  due  ascertained  and  fixed  by  the  Court  and  a 
decree  foreclosing  the  mortgage,  but  he  has  no  right  to  a  per- 
sonal judgment  against  any  of  the  defendants.  (Fallon  v.  BiU- 
ler,  21  Cal.  24;  WiUis  v.  FarUy,  24  CaL  490;  In  the  MatUr 
of  the  Estate  of  WiUiam  H.  Orr,  deceased,  ante,  101.) 

Judgment  affirmed. 
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THOMAS  WALSH  v.  HENRY  MATHEWS- 

iMMommrr  or  STRwrs  ih  Sax  Fran cisca— Tht  Act  of  1862  mnklnt  th# 
owner  of  n  lot  fronting  on  t  pnbUe  itrtet  In  San  Francisco  peraonallj 
liable  to  a  contractor  for  an  aasesament  on  tb«  lot  f6r  ImproTcmenti  on  t&e 
■trect  In  front  of  the  lot,  and  glTlng  tha  contractor  alio  a  Uen  on  tba  lot 
toT  the  eame,  la  not  nnconatltntlftaal. 

CAsn  AirauED. —  finery  ▼.  Batt  Praneitoo  Om»  Cmnkpaim/,  28  CaL  845;  and 
gflMry  ▼•  Bmdford,  onto,  75,  aArmed. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco, 

This  was  an  action  to  recover  from  the  defendant  the  sum 
of  eight  hundred  and  ten  dollars  and  forty-three  cents,  being 
the  amount  of  an  assessment  on  lots  owned  by  him  under  a 
contract  made  with  the  Street  Superintendent  for  paving, 
curbing,  and  constructing  sidewalks  on  Vallejo  street,  from 
Stockton  to  Powell,  in  the  City  of  San  Francisco. 

Defendant  claimed  that  the  Act  of  1862  was  in  violation  of 
Article  XI,  Sec  13,  and  Article  I,  Sec.  8  of  the  Constitution. 
Plamtiff  recovered  judgment  in  the  Court  below,  and  defend- 
ant appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

ff.  H.  Haighl,  and  James  C.  Carey,  for  Appellant 

James  Mee,  for  Respondent 

By  the  Court,  Sawt»b,  J. 

It  is  but  just  to  respondent's  counsel  to  say  that  at  the  time 
the  opinion  in  Emery  v.  San  Francisco  Gas  Company,  28  Cal. 
345j  was  written,  their  briefs  in  this  case  had  not  been  filed, 
and  consequently  were  not  brought  to  our  notice.  Also,  that 
many  of  the  cases  commented  on  in  the  opinion  are  cited  in 
their  briefs  since  filed.  We  have  examined  appellant's  brief 
m  reply,  and  find  nothing  to  shake  our  confidence  in  the  con- 
dnsions  attained  in  Emery  v.  San  Pranciseo  Gas  Company. 
The  questions  in  this  case  are  precisely  the  same,  and  must  be 
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resolved  in  the  same  way.  Creightan  v.  Mansan,  27  CaL  613, 
seems  to  have  been  regarded  by  counsel  for  appellant  as  decid- 
ing points  that  were  not  determined.  It  was  not  decided  in 
that  case  that  the  property  holder  could  not  be  made  person- 
ally responsible,  but  only  that  the  Act  under  which  the 
improvement  was  made  did  not  impose  a  personal  liability. 
In  this  case,  as  in  Emery  v.  Bradford,  wnU,  75,  the  work  was 
done,  and  the  assessment  levied,  under  the  Act  of  1862,  whidi, 
in  express  terms,  makes  the  owner,  as  well  as  the  property, 
liabla 

The  judgment  is  affirmed,  on  the  authority  of  Emery  v. 
Ban  Francisco  Oas  Company,  and  Emery  v.  Bradford* 

Hr.  Justice  Rhodss  and  Mr.  Justice  Cxtbbbt  eacpressed  no 
opinion. 


A.  M.  HAERIS  Aim  WM.  STICKLE  v.  A.  M.  McGREGOR. 

CianfTCAra  of  iNCOBroBAiroird— A  certificate  of  ineorporatSon  which  do«a 
not  set  forth  the  name  of  the  city,  or  town  and  county  In  which  the  prln- 
eipal  place  of  hntlneee  of  the  corporation  U  to  he  located,  does  aeC  eatab- 
Ilsh  the  existence  of  a  cori>oratlon. 

PaaBBQuiarraB  to  CoBFoaAni  ^xivnvcm. —  There  moat  he  a  enhstantlal  cam- 
pllance  with  all  -the  forme  of  the  Act  hj  the  persons  seeking  to  hecome  a 
bo6j  corporate,  hefore  the  corporation  can  be  considered  In  eeec 

MoKSDiT  WOBK8  DISSOLUTION  09  INJUNCTION.— When  s  prellmlaary  iBJime- 
tlon  Is  granted  on  plalntllTs  application,  the  Injunction  should  he  dlssolTetf 
If  a  nonsuit  Is  granted  on  the  trial. 

BBrawAL  or  Injunction  ArriB  its  Dissolution. —  If  a  prellmlnarj  InjvB^ 
tlon  Is  dissolved  npon  granting  a  nonsuit,  aad  the  Judgment  Is  afterwards 
rcTersed  on  appeal,  the  plaintiff,  upon  a  proper  application,  will  be  entitled 
to  a  renewal  of  the  Injanctlon  upon  Alius  the  remittitur  In  the  Court  below. 

Appeal  from  the  District  Court,  Eleyenth  Judicial  District^ 
Calaveras  County. 

This  was  an  action  to  recover  the  sum  of  six  hundred  dol- 
lars damages  for  the  diversion  by  the  defendant  of  the  waters 
of  the  Middle  Fork  of  the  Mokelumne  Biver,  in  Calaveras 
County,  away  from  the  ditch  or  canal  known  as  the  Sandy 
Gulch,  or  Harris'  Ditch,  and  for  an  injunetLon  to  prevent  fur- 
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ther  diversion  during  the  pendency  of  the  action,  and  for  a  pei^ 
petnal  injunction  upon  final  hearing. 

At  the  time  of  the  iaenance  of  the  aanunons  an  injunction 
was  granted  upon  the  complaint,  restraining  and  enjoining  the 
defendant  from  such  diversion  until  the  further  order  of  the 
Courts 

On  the  trial,  plaintiffs  introduced  evidence  to  show  that 
once  1855  they  had  been  in  poeseasion  of  and  claiming  as 
their  own  the  ditch  mentioned  in  the  complaint,  and  that  dur- 
ing all  the  time  up  to  1864  they  had  diverted  through  the 
same^  to  the  extent  of  its  capacity,  the  waters  of  the  Middle 
Fork  of  the  Mokelumne  Biver,  and  that  since  1864,  defendant, 
by  means  of  another  ditch,  had  diverted  the  water  from  plain- 
tiffs' ditch.  On  cross  examination  of  plaintiffs'  witnesseSi 
defendant,  to  prove  the  title  to  plaintiffs'  ditch  to  be  in  a  cor> 
poration  known  as  the  Bunker  Hill  Canal  and  Mining  Com- 
pany, offered  in  evidence  a  certificate  of  incorporation  of  said 
company,  dated  September  20th,  1858,  being  the  certificate 
Teferred  to  in  the  opinion  of  the  Court  Plaintiffs  objected  to 
the  certificate^  because  it  did  not  state  the  name  of  the  city, 
or  town  and  ooun^  in  which  the  principal  place  of  business 
cf  the  company  was  to  be  located.  The  Court  overruled  the 
objection.  The  Court  also,  notwitstanding  plaintiffs'  objeo- 
tioD,  allowed  defendant  to  prove,  on  cross  examination  of 
plaintiffs'  witnesses,  that  at  the  date  of  the  certificate  the  ooi^ 
poration  therein  named  owned  an  interest  in  the  ditch,  and 
that  the  corporation  then  entered  into  possession  of  it,  claim- 
ing it,  and  issued  certificates  of  stock  to  the  different  persons 
onming  interests  in  the  ditch,  and  that  during  the  time  plain* 
tiffs  and  their  grantors  had  been  in  possession,  they  claimed 
to  be  the  owners,  because  they  had  succeeded  to  the  shares  of 
stock  in  the  corporation,  and  that  plaintiffs  never  received  any 
deed  from  the  corporation,  or  any  lioense  to  enter  into  posses- 
sion. 

No  objection  was  made  that  tUs  evidenoe  was  not  proper  on 
cross  examination. 
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When  plaintiffs  rested,  the  Ooort,  on  defendant's  motion, 
granted  a  nonsuit 

The  other  facts  are  stated  in  the  opinion  of  the  Conrb 

Badgley  &  Tilden,  for  Appellants. 

The  certificate  of  the  Bunker  Hill  Oanal  and  Mining  Com- 
pany is  fatally  defective.  It  fails  to  state  the  name  of  the 
city  or  town  and  county  where  the  place  of  business  of  the  com- 
pany was  to  be  located,  or  the  place  of  business  of  the  company 
at  all,  as  required  by  the  statute.  (Wood's  Digest,  p.  110,  Art 
481,  Sec.  3.) 

In  the  matter  of  the  application  of  the  Spring  Valley  Water- 
works, 17  Cal.  132,  the  Court  said :  ^^  The  failure  to  describe 
the  place  of  business  of  the  corporation,  as  '  the  principal  place 
of  business,'  was  a  mere  technical  error,  which  did  not  avoid 
the  Act  The  charter  could  not  be  held  void  on  any  snch 
ground.  The  statement  that  San  Francisco  was  the  place  of 
business,  would  seem  to  imply  that  it  was  not  only  the  principal 
but  the  only  place  of  business."  By  this  argument  of  a  sub- 
stantial compliance  with  the  Act  in  this  respect,  we  understand 
the  statement  of  the  place  of  business  to  be  absolutely  necessary ; 
and  if  it  may  be  omitted  from  the  certificate,  what  requirements 
ci  the  Act  may  not! 

William  L.  Dudley,  for  Bespondent 

The  certificate  meets  the  substantial  requirements  of  the 
provisions  of  the  Act  under  which  it  was  executed.  (Wood's 
Digest  p.  119,  Art  481,  Sec  2.)  While  it  is  true  that  the  cer- 
tificate does  not  contain  the  precise  words  found  in  the  second 
section  of  the  Act,  to  wit:  ''the  principal  place  of  business  of 
the  company  is  to  be  located,"  still  it  does  contain  the  follow- 
ing words :  ''  The  operations  of  the  company  are  to  be  carried 
on  in  ihe  County  of  Calaveras,"  which  we  submit  meets  the 
substantial  requirements  of  the  Act  "to  provide  for  the  for- 
mation of  corporations  for  certain  purposes,"  and  defines,  in 
language  dear  and  explicit  enough  to  be  understood,  the  prin- 
cipal place  of  business  of  the  company.      The  case  cited  by 
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appellants'  counsel  in  17  OaL  132|  to  overthrow  this  positioDy 
in  our  judgment  sustains  it  fnlly* 

Bj  the  Conrty  SAmoxRSONy  0.  J« 

We  pass  the  question  as  to  the  nght  of  the  defendant  to 
piore  the  title  to  the  Sandy  Oulch  or  Harris  Bitch,  to  be  out- 
standing in  the  Bunker  Hill  Canal  and.  Mining  Company 
alleged  by  the  defendant  to  be  a  corporation,  for  the  reason 
that  in  our  judgment  the  evidence  fails  to  establish  the  exist- 
ence of  any  such  corporation.  The  certificate  offered  in  evi- 
dence for  the  purpose  of  proving  the  existence  of  such  a  cor- 
poration fails  to  comply  with  the  provisions  of  the  Act  under 
which  the  alleged  Corporation  was  attempted  to  be  formed,  in 
an  essential  particular  rendering  it  null  and  void.  That  Act 
prescribes  with  particularity  the  terms  and  conditions  upon 
which  persons  seeking  its  benefits,  and  their  successors,  may 
become  a  body  politic  and  corporate,  and  there  must  be  at 
least  a  substantial  compliance  with  each  and  all  of  those 
conditions  before  the  corporation  can  be  considered  in  esse. 
{Uokelvmne  HiU  Mining  Company  v.  Woodbury,  14  CaL  494.) 

EseenHdls  of  a  eerHfkate  of  ineorporatuHK 

By  the  express  terms  of  the  statute  the  certificate  of  incor^ 
poration  must  state  the  following  particulars: 

1.  The  corporate  name;  2.  The  objects  for  which  the  cor- 
poration ip  formed;  3.  The  amount  of  its  capital  stock;  4. 
The  term  of  its  eodstence,  not  to  eocceed  fifty  years;  6.  The 
number  of  shares  into  which  the  stock  is  divided;  6.  The 
nimiber  of  trustees  and  the  names  of  those  who  are  to  manage 
the  affairs  of  the  corporation  for  the  first  three  months;  7. 
The  names  of  the  <Atj  or  town  and  oounly  in  which  the  prin- 
ipal  place  of  business  is  to  be  located.  With  the  last  of  the 
loregoing  provisions  of  the  statute^  the  certificate  in  question 
fails  to  show  a  substantial  complianoe.  All  that  is  stated  in 
the  certificate  in  that  respeet  is  as  follows;   ^The  operations 
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of  the  company  are  to  be  carried  on  in  the  Countj  of  Cala- 
veraSy  State  of  California."  This  language  in  no  aens^  either 
expressly  or  hj  implication,  can  be  held  to  designate  the  prin- 
cipal place  of  business  of  the  corporation.  It  simply  desig- 
nates the  county  and  State  where  the  *^  operations  of  the  com- 
pany are  to  be  carried  on."  But  the  **  operations  "  of  a  cor- 
poration may  be  carried  on  in  one  county  and  their  principal 
place  of  business,  within  the  meaning  of  the  atatute,  be  in 
another  and  distant  county;  or  the  former  may  be  in  one  State 
and  the  latter  in  another.  But  could  we  understand  the  lan- 
guage in  question  as  fixing  the  principal  place  of  business  of 
the  corporation  in  Calaveras  County,  the  failure  to  comply  with 
the  statute  would  only  be  less  in  degree,  for  there  is  no  specific 
cation  of  the  ''city"  or  ''town,"  which  is  no  less  essential 
than  the  designation  of  the  county,  for  it  is  so  expressly  pro- 
vided. The  "principal  place  of  business"  contemplated  and 
intended  by  the  statute  is  the  principal  office  of  the  corpora- 
tion at  which  the  books  of  the  corporation  are  kept  and  its 
officers  usually  and  ordinarily  meet  for  the  purpose  of  man* 
aging  the  affairs  and  transacting  the  business  of  the  corpon* 
tion,  and  the  statute  requires  that  the  city  or  town,  as  the  case 
may  be,  at  which  such  office  is  to  be  located  shall  be  stated  in 
the  certificate,  for  reasons  which  are  obvious.  But  whether 
for  reasons  or  not  is  immaterial,  for  the  same  will  which  alone 
can  confer  corporate  privileges  can  prescribe  the  conditions  of 
the  grant,  and  it  is  sufficient  to  say  that  such  and  such  are  the 
conditions. 

In  view  of  the  judgment  of  nonsuit  the  order  dissolving 
the  injunction  was  proper;  the  latter  followed  the  former  as 
a  matter  of  course.  Upon  the  return  of  the  case  to  the  Court 
below  the  plaintiff  will  be  entitled  to  a  renewal  of  the  injun<y 
tion  upon  a  proper  application. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings 
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Sawtex,  3.,  ooncurring  specially. 

Plaintiff  relied  for  recovery  on  an  actual  prior  poesession 
for  a  long  period  of  time,  and  under  the  well  settled  rule  in 
this  State,  all  the  evidence  of  the  defendant  relating  to  the 
corporation  was  irrelevant  and  inadmissible.  {Bird  v.  Lishro, 
9  GaL  1;  Hubbard  v.  Barry,  21  CaL  825;  Richardson  v.  Mc 
NvUy,  24  Cal.  347,  848.)  On  this  ground,  alio^  the  judgment 
should  be  reversed* 


JOHN  COCHRAIT  t.  DAVID  COLLINa 

Smtiom  of  CoifsoLiDATioir  Act  or  Sax  Frahcisco^— TIi«  clanae  ta  the 
■Izth  Mctlon  «f  tli#  Act  of  ISSS,  amending  the  ContolldAtloB  Act  r^Tatlng 
to  Sui  FfmiiclM»»  allowtBc  the  •«««•  of  tho  mjor  port  of  tho  fiootogo  of 
lots  llablo  to  be  OBWued  for  stroot  ImproTomaits  to  toko  a  cootroet  at  tho 
prlct  awarded  wlthoot  haTing  pat  la  a  bid,  mcano  la  thoao  caoeo  where  a 
email  street  terminates  ta  a  principal  street,  tho  owaers  of  tho  major  part  of 
the  frontogo  oa  the  prlaolpal  street 
OiSDLinov  09  Bnuan  OoimACT  ur  Sav  FaAxcnoog*— The  ofvvaer  of  a  lot 
soed  for  street  ImproTeaieats  la  Baa  Francisco  cannot  show  la  defense  that 
the  contractor  did  aot  perform  the  work  aeeordlog  to  hia  eoatilict.  If  the 
Sapertotoadeat  of  Btreeto  has  aeceptod  the  work  as  comploMi.  His  nmedy 
Is  SB  appeal  fitom  tho  dedstoa  of  tho  Boperiatendeat  to  tho  Board  of 


BaooLimoa  «o  no  Woax  o«  a  Bnunnr  nr  Bait  raAircisc<w — Uader  tho  pro- 
visloaa  of  seetSoa  three  of  tho  Aet  of  1SS3,  tho  Mayor  of  the  City  aad  Coanty 
of  Baa  Francisco  Is  not  required  to  slga  a  losolatloa  of  tho  Board  of  Boper- 
vlsors  declaring  their  intention  to  improTO  a  poblie  street. 
saaifT  voa  flnaar  iMPaoTaxBirra  Asoionabui. —  A  demand  by  a  coa- 
traetor  against  tho  owner  of  a  lot  la  Baa  Fraadaeo  lor  aa  i 
ths  lot  for  street  Improromeatu^  la  i 


Appxal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  Mayor  of  the  City  and  County  of  San  Francisco  did 
not  sigu  the  resolution  of  the  Board  of  Supervisors  declaratory 
of  their  intention  to  construct  the  sewer. 

The  owners  of  the  major  part  of  the  frontage  of  lots  on 
Fifth  street,  the  street  improved,  took  the  contract,  and  plain- 
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tiff  sued  as  the  assignee  of  their  demand  for  the  assessment. 
Plaintiff  recovered  judgment,  and  defendant  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

John  Lord  Love,  for  Appellant 

Brooks  di  Whitney,  for  Bespondent 

By  the  Courts  Sawteb,  J. 

This  is  an  action  to  recover  an  assessment  made  for  con- 
■tmcting  a  sewer  on  Pifth  street,  between  Folsom  and  Howard 
streets,  in  San  Francisco,  under  the  provisions  of  the  Con- 
solidation Act,  as  amended  in  1862.  Under  section  six  of  the 
Act  of  1862,  "the  owners  of  the  major  part  of  the  frontage  of 
lots  and  lands  liable  to  be  assessed  for  said  work  "  are  author- 
ixed  to  elect  to  take  the  contract  at  the  price  awarded  without 
having  put  in  a  bid;  Section  eight,  subdivision  one,  provides 
that  the  expense  of  the  improvement  *^  shall  be  assessed  upon 
the  lots  and  lands  fronting  thereon,"  except  aa  thereinafter 
provided,  **in  proportion  to  frontage.'*  And  it  is  thereafter, 
in  subdivision  seven,  provided,  that  where  a  small  street  ter- 
minates in  another  street,  the  expense  of  the  work  on  one  half 
the  width  of  the  (main)  street — that  is  to  say,  one  half  the 
expense  of  the  work  on  the  principal  street — opposite  the  ter- 
mination of  the  small  street,  "shall  be  assessed  on  the  lots 
fronting  on  such  small  street **  (Laws  1862,  p.  391-393.) 
The  question  is  whether,  under  these  provisions^  the  major 
part  of  the  owners  fronting  on  the  principal  street  —  that  is  to 
say,  the  lots  fronting  on  the  improvements  —  are  authorized 
to  take  the  contract;  or  must  it  include  the  major  part  of  the 
owners  on  both  the  main  and  the  small  street  terminating  in 
it  We  think,  upon  comparing  subdivisions  one  and  seven  of 
section  eight  with  section  six,  that  the  obvious  intention  was 
to  allow  the  major  part  of  the  owners  in  frontage  of  lots  front- 
ing on  the  improvement  to  take  the  contract  The  small 
street  terminating  in  the  larger,  under  these  provisions,  is 
regarded  as  a  lot  chargeable  with  one  half  the  improvement 
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in  front  of  the  end  at  the  terminatiaD^  the  same  as  the  lot 
on  the  other  side  of  the  large  street  fronting  the  terminaticm 
is  charged  with  one  half.  Although  for  the  purpose  of  making 
the  improvement,  and  apportioning  the  expense  Qp<«  the  lands 
fronting  on  it,  the  small  street  is  regarded  as  other  lots,  yet  as 
it  belongs  to  the  public,  and  the  property  owners  fronting  on 
it  are  benefited  by  the  improvement  of  the  main  street,  the 
portion  primarily  chargeable  upon  the  street  fronting  on  the 
improvement  is  subdivided  and.  distributed  upon  the  owners. 
of  lots  fronting  on  the  small  street  We  think  the  contract 
properly  let  to  the  major  part  of  the  owners  of  lots  fronting 
on  Kfth  street 

The  point  that  the  work  was  not  done  aeoording  to  contract 
is  disposed  of  by  the  cases  of  Emery  v.  Bradford,  ante,  75,  and 
WaMt  v.  Mathews,  a/nie,  123. 

The  third  point  made  is  answered  by  liie  last  clause  of  see^ 
tion  three  of  the  Act  of  1862  amending  the  Consolidation  Act 
(Laws  of  1862,  p.  892-393.)  Them  is  no  force  in  the  point 
made  upon  the  assignment 

Judgment  affirmed. 

Mr.  Justice  Cobbxt  and  Mr.  Justice  Bhodbb  cKpressed  no 
opmion«  «-_^___ 

WILLIS  LONG  ANB  W.  B.  LONG  v.  JOHN  M.  NEVILLE, 
Sheriff  of  Soi^no  Coujttt  et.ale. 

DOTT   OF    BBKIt'^K    XX    ■BBTmO    WbIT    OF    RESTITUTION. It    ll    th«    dutj    «f    tht 

{  Sheriff,  having  the  writ  of  habere  factaa  poasesaionem,  to  rcmore  all  person* 

I  who  came  vpoA  the  property  after  the  suit  wai  broncht,  except  a  pertoi^ 

other  than  the  defendant,  who  la  In  poaaesaion  nnder  a  title  adyerae  to  the 

defendant. 

flnricB  OF  Warr  op  Habere  Paeiae  PoeioeeUmem. —  Where  ejectment  la  hrooAt^ 

againat  a  tenant  alone,  and  pending  the  aetloQ  the  landlord  dlsposaeasefl  bta 

j  and  leaiea  to  another  tenant  who  hai  no  notice  of  the  pendency  of  the  actios, 

It  la  the  duty  of  the  Sheriff  who  recelTea  the  writ  of  habere  fadiae  po«M»- 

eUmem  to  remore  the  second  tenant. 

IM  pen^eni. —  The  notice  of  lis  pendent  does  Hot  apply  to  the  aedon  «f  ^Bejt- 

ment  It  appllea  only  to  actions  which  operate  directly  npon  the  title. 
Bjbctmkxt  dobs  kot  Affbct  Titlb. —  Actions  of  ejectment  do  not  affect  the 
j  title  to  property,  hnt  the  possession.     The  plaintiff  recoTerinf  possession 

goes  Into  possession  with  the  title  Ha  prevloosly  had. 


( 
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Appbax  from  the  District  Courts  Seveath  Judicial  District, 
Solano  County. 

Tbe  facts  ai«  stated  in  (lie  ojbiloa  of  the  Court 

'If.  A.  Wheaion^  for  Appellant 

The  vital  question  in  this  case  is,  tdiom  was  it  the  SherifPa 
duty  to  put  out  under  the  writ  of  possession  ?  Our  answer  is, 
eyery  one,  without  exception^  that  comes  upon  the  land  after 
Hlfi  ejectment  suit  against  the  Hulls  was  commenced. 

It  is  said,  we  mi^t  have  joined  Ellis  as  a  party  defendant 
in  the  ejectment  suit  against  the  Hulls,  under  the  authority 
cf  the  thirteenth  section  of  the  Practice  Act  The  case  of 
Homer  ▼•  Marshall,  9  Cal.  268,  not  only  decides  that  ejectment 
cannot  he  maintained  against  a  party  not  in  possession  when 
auit  is  commenced,  but  also  decides  ^t  the  thirteenth  section 
of  the  Practice  Act  does  not  apply  to  suits  in  ejectment,  but 
but  refers  only  to  equity  cases. 

If  the  tenant  when  sued  has  made  default,  and  the  landlord 
had  no  notice  of  the  suit^  he  may  apply  to  the  Court,  ev^i 
after  a  judgment  and  the  writ  thereon  executed,  and  hare  the 
judgment  opened,  himself  restored  to  the  possession,  and  his 
defense  entered.  And  this  is  the  rule  in  all  cases  when  the 
Sheriff,  under  the  writ,  has  or  ia  about  to  turn  out  any  one 
who  has  entered  after  suit  commenced  under  a  claim  of  right 
which  might  ha^e  been  interposed  against  the  plaintiff's  action, 
to  apply  to  the  Court  to  open  the  judgment,  supersede  the  writ, 
and  allow  the  defense,  not  to  remain  out  of  Court  and  defy  its 
process.  {Barrett  v.  Ordham,  19  CaL  6Z2;  Long  v.  Morton,  i 
A.  K.  Marshall,  89;  Dae  ex  dem.  The  Orocers'  Co.  v.  Boe,  6 
Taunton,  205.) 

When  the  Court  does  not  interfere  to  stop  the  service  of 
die  writ,  the  Sheriff  must  put  off  every  one  that  entered  after 
the  commencement  of  the  suit  No  change  of  possession  of 
tbe  premises  after  suit  brought  can  be  allowed  to  defeat  the 
execution  of  the  judgm^it  when  once  finally  obtained     (8eo^ 
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253  of  the  Practice  Act;  Eicktmn  v.  Dde,  7  Terg,  149; 
Jaekmi  y.  TutOe,  9  Cow.  233 ;  WaUioh  y.  Huff,  3  Sneed,  82.) 

Whitman  <i  WeUs,  for  Bespoiident 

The  qnestion  is  donbUess  one  of  general  interest  as  a  quefr* 
tbn  of  practice,  and  we  may  properly  urge  that  the  twenty- 
0076nth  section  of  our  Civil  Practice  Act  ia  intended  to  be  of 
general  and  nnif  orm  application  -as  regards  all  actions,  either 
legal  or  equitable.  Its  provisions  are  extended  to  actione 
affecting  the  title  to  real  property,  and  in  conformity  to  the 
rule  of  law  which  regards  possession  as  prima  facie  evidence 
of  title,  an  action  which  adjudicates  the  possession  does  affect 
the  title,  and  is  therefore  within  the  statute. 

The  cases  of  Richardson  r.  Whiter  18  OaL  108,  and  8amp* 
mm  V.  Meyer,  22  OaL  200,  seem  to  affirm  the  statutory  pro- 
visions, and  make  it  applicable  to  all  forms  of  action  to  its 
full  e£Feet;  that  is^  to  impart  constructive  notice  of  the  pen- 
dency of  the  suit,  the  latter  case  recognizing  actual  notice 
and  the  doctrines  regarding  it  as  unaffected  by  the  statute^ 
and  we  submit  as  worthy  the  attention  of  the  Court  that  such! 
mlings  should  be  allowed  to  stand,  and  the  statute  be  reoqg- 
nized  as  applicable  to  all  classes  of  action  that  fall  within  its 
terms*  Such  we  believe  to  be  in  accordance  with  the  general 
course  of  practice. 

But  if  the  decision  of  this  Court  be  otherwise,  we  still  sob* 
mit  that  the  doctrine  of  pendente  lite  has  no  application  to 
this  case.  The  most  that  can  be  claimed  ia  that  those  wJi0 
come  in  by,  through,  or  under  the  party  in  possession,  musk 
go  out  under  the  writ  Therefore  privity  is  essential;  bu^ 
here  there  was  no  privity.  In  the  old  phrase,  the  par^. 
Brown,  came  not  in  per  the  defendant  in  the  suit,  but  pod. 
There  was  no  ointuality  in  his  relation  to  the  dsfendaBt  in  the 
original  suit 
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By  the  Courts  SAi!n>BBsoiry  0.  3. 

This  is  an  action  for  damages  against  a  Sheriff  and  his  snre- 
ties  for  his  neglect  and  refusal  to  eocecute  a  writ  of  habere 
facias  possessionem^  Judgment  of  nonsuit  was  rendered  in  the 
Court  below.  The  facts  disclosed  by  the  plaintiffs*  evidence 
are  substantially  as  follows:  The  plaintiffs  commenced  an 
action  of  ejectment  against  two  persons  by  Uie  name  of  Hull, 
who  were  in  the  actual  possession  of  the  land  at  the  time  the 
action  was  brought  The  Hulls  were  in  possession  as  tenants 
of  one  £31ia^  who  attempted  to  intervene  by  petition^  as  pro- 
vided in  the  six  hundred  and  sixty-first  section  of  the  Practice 
Act;  but  the  plaintiffs  demurred  to  his  petition  and  the 
demurrer  was  sustained  by  the  Court.  The  Hulls  made 
default,  and  judgment  was  regularly  entered  against  them  and 
them  only  for  the  possession  of  the  land.  Fending  the  action 
of  ejectment^  Ellis  brought  an  action  against  the  Hulls  under 
the  thirteenth  section  of  the  Act  concerning  forcible  entry  and 
unlawful  detainer,  in  which  he  obtained  judgment  and  dispo9> 
sessed  the  Hulls. 

•    Afterwards  Ellis  leased  the  land  to  one  Brown,  who  was  in 
possession  at  the  time  the  Sheriff  received  the  writ.    TSo  notice 
oi  lis  pendens  was  filed  in  the  Recorder's  office,  nor  had  Brown' 
actual  notice  of  the  pendency  of  the  action.    Upon  this  state 
of  facts  the  Sheriff  refused  to  execute  the  writ 

The  only  question  involved  in  the  case  is  whethelr  the 
Sheriff,  upon  the  facts  stated,  could  lawfully  dispossess  Brown 
under  the  writ.  If  he  could,  he  was  bound  to  do  so;  and, 
having  failed  and  refused,  he  and  his  sureties  are  liable  to  the 
plaintiffs  for  such  damages  as  they  may  have  sustained  by 
reason  of  such  refusal. 

In  wJiai  cases  notice  of  lis  pendens  must  he  filed. 

The  question  involved  is  wholly  unaffected  by  the  twenty- 
seventh  section  of  the  Practice  Act  relating  to  notice  of  Us 
pendens.  By  its  own  terms*  that  section  does  not  apply  to 
actions  affecting  the  possession  of  real  property,  but,  on  the 
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caotnrj,  is  eon&idd  to  acdims  affectmg  the  tide  thereto. 
Actions  of  ejectmeat  do  not  affect  the  title^  but  the  possesion. 
The  title  Temains  after  judgmeDt  precisdy  where  it  was  bef ore, 
and  is  oolj  brought  into  the  case  for  the  purpose  of  aiding  the 
Ooort  in  determining  to  whom  the  possession  belongs.  The 
jndgm^t  transfers  the  possession  to  the  plaintiff  if  he  shows  a 
better  right  to  it  than  the  defendant^  but  the  plaintiff  does  not 
thereby  acquire  any  better  or  other  or  different  title  than  he 
had  before;  on  the  contrary^  he  goes  into  possession  under 
whatever  title  he  may  have  previously  had.  He  goes  into 
po68essi<m  according  to  his  title,  and  the  title  and  the  posses- 
sion unite.  If  he  has  a  freehold  interest  he  goes  in  as  a  f ree^ 
holder;  if  he  has  a  chattel  interest  he  goes  in  as  a  termor,  and 
if  he  has  no  title  at  all  he  goes  in  as  a  trespasser.  (Tilling- 
hast's  Adams,  827 ;  Chapman  ▼•  Armistead,  4  Mumford,  890.) 
The  twenty-seventh  section  only  applies  to  actions  which 
operate  directly  upon  the  title  and  by  the  result  of  which 
some  change  as  to  the  title  is  wrought*  Examples  of  which 
are  found  in  actions  for  the  condemnation  of  real  estate,  and 
the  specific  performance  of  contracts  relating  thereto^  for  the 
foreclosure  of  mortgages^  or  other  liens,  and  the  lika 

What  persons  Sheriff  maig  dispossess  under  writ  of  habere  facias 

possessionem* 

What  parties  can  be  dispossessed  under  a  writ  of  habere 
facias  possessionein,  under  any  and  all  circumstances,  is  not 
▼ery  clear  upon  authority.  Some  oases  go  so  far  as  to  hold 
that  all  persons  who  enter  into  possession  after  the  commencer 
ment  of  the  action,  regardless  of  how  or  by  what  title  they 
entered,  must  go  out,  upon  the  ground  that  otherwise  there 
might  be  no  end  to  litigation;  while  other  cases  seem  to  go 
no  further  than  to  hold  that  the  defendant  and  those  entering 
under  or  succeeding  to  him  in  the  possession  of  the  land  only 
need  go  oat»  upon  the  ground  that  none  are  affected  by  the 
judgment  except  parties  and  privies,  and  that  no  one  can  be 
deprived  of  his  property  without  first  having  been  allowed  his 
day  in  Court;  and  we  apprehend  that  these  two  principles, 
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which  practically  amounts  to  the  same  thing,  together  f  umiah 
the  true  test  for  the  solution  of  evearj  case.  The  firist  is  incor- 
porated in  the  two  hundred  and  s^xtj-third  section  of  th& 
Practice  Act,  which  is  in  these  words:  ^^An  action  for  the 
reooTeiy  of  real  propertj  against  a  person  in  possession  cannot 
be  prejudiced  bj  any  alienation  made  by  sach  person,  eithw 
before  or  after  the  oonunencement  of  the  action.^'  Prima 
facie,  all  who  come  into  possession  after  action  brought  must 
go  out,  for  the  presumption  is,  nothing  to  the  ocoottrary  appear- 
ing, that  they  came  in  under  the  defendant;  but  this  prima 
facie  case  is  rebutted  when  it  appears  that  some  person  other 
than  the  defendant  is  in  possession  under  a  title  adyerae  to  his, 
for  the  right  to  the  possession  flowing  from  such  a  title  has 
not  been  determined  by  the  judgment  By  way  of  illustra- 
tion take  a  case  which  is  put  by  the  Court  in  Jones  t.  Chiles, 
2  Dana,  25.  Two  actions  of  ejectment  are  pending  against 
the  same  terre-tenant  prosecuted  by  different  plaintiffs  upon 
different  titles,  both  of  which  are  adverse  to  that  of  the  terre- 
tenant;  both  plaintiff^  recover  judgment,  and  the  plaintiff 
whose  action  was  commenced  last  takes  possession  under  a 
habere  facias.  Can  the  plaintiff  whose  action  was  instituted 
first  turn  the  other  out  under  a  habere  facias  against  the  terre^ 
tenant?  The  Court  ansi^ers  the  que^on  thus:  '^If  each 
plaintiff  asserted  a  different  title  against  the  defendant  in  pos- 
session, and  if  the  tenant  held  adversely  to  the  titles  dius 
asserted,  and  is  not  privy  to  or  connected  with  either  of  the 
titles,  we  think  that  the  plaintiff  who  obtained  possession 
under  his  judgment  first  could  not  be  dispossessed  in  virtue  of 
a  habere  facias  against  the  tenant  in  favor  of  the  plaintiff  in 
the  other  action.  The  rights  of  such  claimants  ou^t  to  be 
tried  in  a  suit  to  which  they  are  parties  before  either  should 
molest  the  other,  gaining  possession  under  a  judgment  against 
the  terre-tenant/'  The  reason  being  that  the  title  of  the  first 
plaintiff  has  not  been  tried ;  or  in  other  words,  his  right  to  the 
possession  has  not  been  determined  by  the  judgment  under 
which  the  secdnd  plaintiff  claims  the  possession,  and  to  allow 
him  to  prevail  would  be  to  turn  the  first  plaintiff  out  without 
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luB  day  in  Court  Kow,  bearing  the  reason  of  the  role  in  mind^ 
let  nB  change  the  conditions  by  supposing  that  the  tkh  of  the 
first  plaintiff  is  not  adyerse  to  that  of  the  Urre4ena0U,  as  in  the 
OBfie  of  landlord  and  tenant^  and  what  is  the  result  t  Obviously 
the  opposite  of  the  f ormer,  for  the  reason  ^ven  for  the  former 
is  wanting  here.  The  first  plaintiff  baa  not  obtained  posses- 
sion under  a  title  adverse  to  that  of  the  Urr^^Ufmni,  and  which 
was  not  tried  in  the  other  action,  but  has  succeeded  to  the 
possession  under  the  samie  title  which  was  held  by  the  iBrre- 
tmani,  and  which  wis  tried  in  the  other  action  and  as  against 
which  the  second  plaintiff  has  prevailed  and  re«iovered  pos- 
session. 

In  the  present  case  the  Urre4enani$,  the  Hulls,  weve  the 
tenants  of  Ellis.  Pending  the  action,  Ellis  obtained  posses- 
sion by  virtue  of  his  action  against  the  HuUa  under  the  thir- 
teenth section  of  the  Act  concerning  forcible  entries  and 
unlawful  detainers,  and  with  notice  of  the  pending  aetien  of 
ejectment  Being  in  possession  he  leased  to  Brown*  Thus 
Brown  came  in  under  the  same  title  and  held  the  same  right 
to  the  possession  which  was  held  by  the  Hulls  when  the  action 
was  eommenced  against  them;  or  in  other  words,  the  same 
light  to  the  possession  which  was  determined  in  that  action. 
It  follows  that  the  Sheriff  could  have  lawfully  dispossessed 
Brown  under  the  writ  in  question,  and  having  failed  to  do  so 
kas  made  himself  and  his  sureties  liable  to  this  actiqtt» 

Judgment  reversed  and  new  trial  ordered. 


Bhavtsb  and  Rhomssi  Justices^  disssnti]||^ 
WedisaenL 
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JAHES  &  OHASE  v.  LOUIS  BERATJD  jan>  JEAN  QABr 

RAUD. 


OH  AiTBUi  BOMD^— Wbert  an  appeal  la  dlimln«d  oa  motloa  of  re- 
spondent, teaed  on  written  conaent  of  the  appellant,  the  dlamleeal  oporatiao 
•a  an  alBrmanca  at  tka  jodgment,  aaA  eliaifea  tka  aurattea  a«  tba  vadar- 


Apfbai.  from  the  Difltrict  Oourty  Fifteenth  Judicial  DiBtrict^ 
City  and  Oounly  of  San  Francisco. 

Plaintiff  recovered  judgment^  and  defendanti^  who  were  the 
enretieB  on  the  undertaking  on  appeal,  appealed. 

The  other  facta  are  stated  in  the  opinion  of  the  Oouit. 

Byrne  &  Freelon,  for  Appellanta. 

Jatnee  Uee,  for  Bespondent* 

By  the  Court,  BAmaaaoN,  0.  J» 

The  only  question  involved  in  this  appeal  relates  to  the  effect 
of  a  judgment  of  this  Court  dismissing  an  appeal  upon  the 
liability  of  the  sureties  upon  the  undertaking  on  appeal,  it 
being  claimed  that  they  do  not  become  charged  by  such  a  judg- 
ment and  that  such  a  result  follows  only  from  a  formal  judg- 
ment of  affirmance  in  whole  or  in  part 

The  appeal  in  question,  as  appears  from  the  record,  was 
dismissed  upon  the  motion  of  respondent,  based  upon  the 
written  consent  of  the  attorneys  for  the  appellant.  Thus 
made,  the  judgment  of  dismissal  t^s  a  final  determination  of 
the  appeal  by  this  Court,  and  the  judgment  of  the  Court 
below  was  no  longer  open  for  review.  Such  being  the  case, 
the  question  as  to  its  effect  upon  the  liability  of  the  sureties 
upon  the  undertaking  is  not  an  open  question  in  this  State. 
Such  a  dismissal  operates  as  an  affirmance  of  the  judgment 
and  suffices  to  charge  the  sureties.  (Osbom  v.  Hendrickson, 
«  Cal.  176;  Karlh  y.  Light,  16  OaL  824;  Chamberlain  v. 
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Seed,  16  CaL  207;  Ellis  y.  EuU,  23  CaL  160;  BowUnd  ▼• 
Kretfenhagen,  24  CaL  52.) 
Judgment  affirmed. 

Ifr.  Jnatioe  Bhodxb  ezpreaaed  no  opinioBi 


W.  H.  ITONS  V.  0.  M.  LEIMBACK  et  oL 


•■Misiwi  Of  rmooios  o»  VACT^^WhtM  Iktt  flodlBSB  l«  ft  «■■•  trtod  ^  tbm 
Coort  te  not  contain  all  tbo  teeU  nocetMry  to  Im  proyed  In  ord«ff  to  en- 
title the  premillnc  iMrty  to  n  jndgment.  It  will  not  be  reToreed  on  nppenl^ 
sniete  the  Court  helow  has,  after  the  defect  has  been  pointed  ont  telled  ev 
refused  to  make  the  leoalted  flndlng;  nnd  an  eneeptlon  haa  been  taken, 
thereto. 

FttBOMpnoN  THAT  Facto  HOT  Fovnp  WBU  PioTHiw— It  the  flndlttge  are  do* 
fectiTe,  the  preeomptlon  la  that  the  fheto  not  found  were  proTod,  nnleoe  tiM 
Ciiirt  below  hi  leqoeated  le  anpplj  the  delect,  and  falla  or  reCaeea  to  da  nib 

Appbai.  from  the  Distriet  Court,  Sixth  Judicial  Diitrict^ 
Sacramento  County* 

The  facts  are  stated  in  the  opinion  of  the  Court. 

P.  L.  Edwards,  and  H.  E.  Hartley,  iot  Appellant 

Jf .  M.  Estee,  and  W.  W.  Upton,  for  Beepondent* 

Bj  the  Courty  Rhobxs,  J. 

This  is  an  action  of  ejectment  which  was  tried  hj  the  Court, 
and  the  defendants  had  judgment  .  The  appeal  is  taken  from 
the  judgment,  and  the  cause  comes  before  us  upon  the  judg- 
ment roll  alone,  there  being  neither  a  statement  nor  a  bill  of 
exceptions  annexed  to  the  record. 

The  plaintiff  claims  under  a  patent  from  the  United  States, 
issued  to  him  in  1860 ;  and  the  defendants  olaim  under  a  cer« 
tificate  of  sale,  issued  to  J.  H.  Barton  by  this  State,  on  the 
sale  of  the  premises  as  a  portion  of  the  lands  selected  bj  the 
State  under  the  Act  of  tiie  Le^slature,  passed  April  28d, 
1868,  IB  part  6aliBfaetion=  of  the  grant  of  five  hundred  thousand 
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acres  of  land^  made  to  the  State  by  the  eighth  aection  of  the 
Act  of  Congress  of  the  4th  of  September^  1841. 

The  points  made  by  the  appellant  are  presented  £or  the 
purpose  of  establishing  the  proposition,  that  there  was  not  a 
compliance  by  the  defendant's  grantor  with  the  laws  of  the 
United  States  or  of  this  State^  in  relation  to  the  selection  and 
side  of  lands  under  the  grant  of  Congress^  and  therefore  no 
title  passed  to  him  from  the  United  States;  but  those  points 
cazmot  be  made  on  the  record  before  us.  The  complaint  is  in 
the  form  usual  in  actions  of  ejeetment,  and  all  the  facts  alleged 
therein  are  put  in  issue  by  the  general  denial  in  the  answer. 
The  finding  does  not  respond  distinctly  to  the  several  issues^ 
either  specifically  or  generally,  and  is  composed  mainly  of  evi- 
dence, and  contains  but. few  of  the  facts  of  the  case.  Previous 
to  the  passage  of  the  Act  of  1861  to  regulate  appeals  (Stats. 
1861,  p.  589),  it  was  intended  that  a  Court  trying  a  eause 
.without  a  jury,  should  state  in  the  finding  all  the  facts  that 
might  be  necessaiy,  in  addition  to  those  admitted  by  the  plead- 
ings, to  constitute  a  baab  for  the  judgment'*^ that  is  to  say,  if 
the  finding  was  for  the  plaintiff,  that  the  facts  foimd  and  iJiose 
admitted  should  constitute  a  complete  cause  of  action  within 
the  allegations  of  the  complaint;  and,  if  for  the  defendant, 
that  the  facts  found  and  those  admitted  should  constitute  a 
defense  to  the  action.  A  finding  containing  less  than  we  kiive 
atated,  would  answer  no  conceivable  purpose,  for  if  it  lacked 
one  fact  essential  to  the  support  of  the  judgment  it  was  as 
radically  defective  as  if  lacking  all  of  them. 

Finding  of  faeU. 

The  statute  of  1861,  which  we  have  referred  to^  has  obvi- 
ated the  necessity  of  preparing  the  finding  with  the  precision 
we  have  mentioiied,  and,  indeed,  of  filing  any  finding^  unless 
btqeotions  are  made  in  the  Court  below  on  account  of  a  defeo- 
tive  finding,  or  for  the  want  of  a  finding.  The  Act  declares 
that  the  judgment  shall  not  be  reversed  ^*  for  want  of  a  find- 
ing, or  for  a  defective  finding  of  the  facts,  unless  exceptions 
be  made  in  the  Court  bebw  to  the  finding  M  the  want «(  f 
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finding.''  The  finding  referred  id  in  both  cases  is  obviously 
the  finding  of  faets,  and  does  not  include  the  conclusions  of 
law,  for  a  decision  of  the  cause  could  not  be  said  to  be  givexi^ 
unless  the  eondnsions  of  law  from  the  facta  in  the  case  were 
either  stated  specificallj^  or  combined  in  a  general  statemenl^ 
as  that  judgment  be  entered  for  the  prevailing  party,  or  that 
he  is  entitled  to  recover,  or  the  like.  With  this  statute  ope- 
rating in  respect  to  the  finding  with  greater  curative  qualitifis 
perhaps  than  any  statute  of  amendments  and  jeofails  that  can 
be  found,  it  is  of  no  consequence  that  the  finding  is  defectivB 
in  its  statemoits  6i  facts  f ound,  unless  objection  on  that  ground 
is  made  in  the  Court  below.  In  case  the  facts  found  are 
entirely  inconsistent  with  the  decision,  and  cannot  be  recon- 
ciled with  any  state  of  facts  which  might  have  been  proven, 
and  upon  which  the  decision  may  be  supported,  the  judgment 
doubtless  would  be  reversed ;  but  that  is  not  a  defective  find- 
ing of  facts.  The  point  presented  by  the  plaintiff  that  "on 
the  part  of  the  respondents  and  their  grantor  there  has  been 
no  compliance  either  with  the  laws  of  the  United  States  or  of 
the  State,"  means,  of  course,  that  such  a  compliance  was  not 
found  by  the  Court  ^- that  the  finding  is  defective,  because  it 
does  not  contain  all  the  facts  necessary  to  show  a  compliance 
with  the  laws  of  the  United  States  and  this  State,  and  thus  to 
make  it  appear  that  a  complete  and  valid  title  passed  from  tte 
United  States  to  the  defendant's  grantor,  before  the  issuing  of 
the  patent  to  the  plaintiff.  Questions  as  to  the  sufficiency  of 
the  evidence  to  prove  those  facts  are  not  involved  in  the  point, 
for  there  is  none  of  &e  evidence  in  the  record  except  what  is 
improperly  incorporated  into  the  finding.  But  the  point  falls 
clearly  within  the  Act  of  1861,  i^nd  it  affords  an  jnstanof  of 
the  mode  of  practice  which  it  was  intended  should  be  chaqgefl 
by  the  statute.  The  plaintiff,  without  having  brought  thn 
defects  in  the  finding  to  the  attention  of  the  Court  below,  and 
thus  given  it  an  opportunity  to  supply  the  omitted  facts,  which^ 
in  consequence  of  the  decision  for  ^  defendant,  it  is  presumed 
were  established  by  proof  {Owen  v.  Morton,  24  Cal.  S77)  now 
asks  t&is  Court  to  hold  d^al  the  finding,  which  he  did  n<^ 
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oomplain  of  in  the  Court  below^  does  not  contain  facts  snffi- 
eient  to  warrant  the  judgment.  The  statute  declares  that  the 
judgment  shall  not  be  reversed  because  of  tiie  omission  from 
the  finding  of  a  part  or  all  of  such  facts,  unless  the  Court 
l)elow  has,  after  the  defect  has  been  pointed  out,  refused  to 
make  the  proper  finding.  '  (Warner  r.  Eolman,  24  CaL  228; 
Cook  V.  De  la  Ouerra,  Id.  241 ;  HurtbuH  t.  Jmm,  25  CaL  229.) 
Judgment  affirmed. 


JAMES  0.  HUNSAKER  v.  JOSIAH  STURGia 


Ml  vmcMmm  bt  VuKoamm  vbom  Piopbbtt  Puboh>. —  Wtaert  th«  rtlatlaa 
«f  pledgor  and  pledfoo  oslita,  if  the  debt  Is  paid.  It  to  the  dnfcj  of  tho 
pledgee  to  account  for  and  paj  orar  all  tho  iacome,  proflta*  and  adraBtagoa 
darlTcd  from  the  ballmant 

nuDD  BT  AoiNv  or  VainMs  bbcomxini  Aonrr  of  PoBCBAsn.— If  tbo  ptadfor 
■lakes  tbe  pledgee  bis  agent  to  sell  the  property  pledged,  aad  tho  pladgea 
then  becomes  the  agent  of  the  purehaser,  he  commits  a  fraud  on  the  pledgor, 
and  is  bound  to  pay  htm  all  that  ho  recelFod  from  the  purchassr  for  'acting 
on  his  behalf. 

linnACH  OF  GoNFiDnifcn  bt  Unpaid  Aobnt. —  Wharo  a  person  FolnntarllF  h^ 
comes  an  unpaid  agent  of  another  to  negotiate  a  aalo  of  atoOk  of  a  oof- 
poratlon,  and  then  receWea  a  certain  anm  from  a  purchaser  as  a  reward  for 
acting  In  his  behalf,  and  procuring  a  salo  for  loss  than  the  purchaser  was 
willing  to  pay,  the  agent  becomea  liable  to  tho  owner  for  tho  loaa  ho  aaa> 
talned  by  this  breach  of  eonadonea. 

Bkbacb  of  Confidbmcb. —  Where  one  rsposaa  apodal  eonfldanoo  la  another 
In  negotiating  a  sale  of  property,  and  the  other  seeks  this  conddence,  and 
then  betrays  It  to  the  damage  of  the  one  tiy  whom  ho  was  trusted,  ho  he> 
comes  llahlo  for  tho  loaa  sustained  thereby. 

Appejx  from  the  Diatrict  Court^  Fourth  Judicial  District 
City  and  Coun^  of  San  Franciaoa 

Plaintiff  recovered  judgment  for  the  turn  of  two  thousand 
two  hundred  and  fifty  dollars,  and  defendant  appealed. 
The  other  facta  are  stated  in  the  opinion  of  the  Court* 

Clarke  A  Carpentier,  for  Appellant 

To  constitute  an  agent  for  any  purpose^  he  must  be  clothed 
with  authority  by  the  employer  to  do  somethiiifc  the  perforaa^ 
ance  of  whiohi  or  damages  for  acm-perforauaioa^  mif^t  bs 

enforced  by  the  other  principaL 
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In  the  case  nuide  by  the  teBtmumy  it  is  not  pretended  that 
the  defendant  was  authorized  to  do  aiij  ady  or  make  an  en- 
pgemeaty  in  the  name  or  behalf  of  the  plaintiff  or  hia  aaflignofB, 
nor  that  the  defendant  ^'  aaaumed  to  do  the  bnaineas  and  render 
an  aocoimt  of  it''  (Palejy'a  Agency,  1.)  Antliority,  eonsider- 
ation,  and  reeiproeity  of  agreement,  ware  wantim^ 


fiZoofi  A  ProvimB,  for  Respondnl 

"Wheiever  oonfidenoe  has  been  repoaed,  jnetiee  forbids 
that  it  should  Be  abused;  and  tiie  rule  applies  as  strongly  to 
those  who  have  gratuitously  or  offimonsly  undertaken  die  man- 
agement of  another's  property  as  to  those  who  are  retained  or 
appointed  for  that  purpose  and  paid  for  it  (Bankm  t.  Por- 
ter, 7  Watt,  890.) 

''The  confidence  indneed  by  undertaking  any  aspfioe  fdr 
another  is  a  sufSdent  legal  ecnuideration  to  create  a  duty  in 
the  performance."  (1  Smith's  Lead.  Oases,  nuDg.  p»  96,  top 
p.  254.)  And  this,  even  thou^  the  undertaking  be  gratuitous, 
{Wilkinson  ▼.  Ooverdale,  1  Esp.  R.  74,)  if  the  agent  or  bailee 
be  gnilty  of  gross  n^ligenoe  <»r  fftiud.  (Doonmm  y.  Jmkima, 
8  Ad.  &  EH  866.) 

"The  principle  is,  that  where  a  party  affirma  eiliher  that 
whidi  he  knows  to  be  false  or  does  not  know  to  be  true^  to 
another's  loss  and  his  own  gain,  he  is  re^wnsible  in  damages 
for  the  injury  occasioned  by  sudi  fabsliood*''  {LobdM  r. 
Bolter,  1  Met  201.) 

By  the  Court,  Shavtbb,  J« 

Hunsaher,  Tyler,  Wittenmyer  and  the.  defendant,  all  resi- 
dentB  of  the  Town  of  Kartines,  were  stockholders  in  the 
''Blade  Diamond  Goal  Mining  Company,'^  the  first  three  own- 
ing one  sucteenth  each  of  the  capital  stodt,  and  Sturgis  hold- 
ing a  still  larger  interest  The  stock  belonging  to  Hunsaker 
was  held  by  Stuigis  in  pledge  to  seenre  a  debt  of  two  thousand 
five  hundred  dollais  which  Hunsaker  :w»b  owing  him.  .  The 
eridedoe  tended  to  proye  that  plaintiff,  in  April,  1868,  sold 
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his  stock  to  Marziou  &  Co.,  of  San  Francifioo,  for  the  sum  of 
four  thousand  five  hundred  dollars,  and  Tjler  and  Wittenmyer 
soon  after  sold  out  in  like  manner  to  the  same  parties  for  the 
same  money.  The  evidence  further  tended  to  prove  that  the 
plaintiff,  aome  months  before  his  sale  to  Marziou  &  Co.,  author- 
izod  the  defendant  to  sell  his,  the  plaintiff's,  stock  ''for  the 
most  he  could  get,"  and  thut  the  defendant  under  professions 
of  friendship  for  the  plaintiff,  undertoek  to  aid  him  in  finding 
a  purchaser  and  without  pay  for  his  services.  That  he  also 
volunteered  to  aid  Tyler  and  Wittehmyer  in  selling  their  stock, 
at  the  beet  price,  to  Mardott  &  Ca;  and  undertook  and  was 
instmcited  by  them  to  find  out  and  report  what  was  the  beet 
that  could  be  done  with  that  firm.  That  Storgis  on  applying 
to  Marziou  &  Co.,  was  inforotied  that  they  considered  a  six- 
toonth  part  of  the  stock  cheap  at  six  thousand  dollars,  and  that 
they  wenr  ready  to  Uke  the  three  sixteenths  in  qnestion  at  that 
rate.  The  evidence  further  tended  to  prove  that  Sturgis 
thidreu'pon  informed  Marziou  &  Cow  <^  the  confidential  relations 
in  ^hich  he  stood  to  the  owners  of  the  stock,  and  that  he  told 
them  further,  or  gave  them  to  understand,  that  through  him 
and  ''  by  reason  of  his  situation  with  respect  to  those  parties," 
their  interests  could  be  bought  at  less  than  the  sum  which  the 
fiftn  wad  ready  imd  willing  to  pay,  and  that  it  waa  thereupon 
arranged  between  Sturgis  and  Marziou  db  Qk  that  he  (Sturgis) 
should  be  and  become  the  secret  agent  of  the  company  for  the 
purpose  of  buying  the  three  sixteenths  at  the  lowest  possible 
figure,  and  if  a  sale  of  the  stock  to  Marzion  k  Co.  diould  be 
effected  through  the  defendant's  procurement,  at  less  than  six 
thousand  dollars  per  sixteenth,  thiat  the  said  purchasers  would 
pay  to  defendant  for  his  services  one  half  the  difference  between 
six  thousand  dollars  and  the  su<n  at  which  the  purchase  should 
be  made.  The  evidence  further  tended  to  prove  that  the  defend- 
ant in  pursuance  of  this  afrahgetttebt,  riepnesented  to  the  own- 
ers of  the  stock  that  he  hild  6een  Marziou  &  Ca,  and  that  they 
would  give  four  thousand  five  hiindred  dollars  tm  each  of  their 
sixteenths  aiid  no  more;  and  advised  them  to  eall  upon  Marzioa 
&  Co.  in  person.    The  parties  aftehrard  acted  <hi  this  advice. 
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but  the  evidence  tended  to  prore  that  the  defendant,  in  the 
interyal^  advised  Manion  &  Co.  that  he  had  told  the  plaintiff 
l^ler  and  Wittenmyer  that  they,  Alardou  &  Co.,  would  pay 
no  more  than  fonr  thousand  five  hundred  doikrs  per  sixteenth; 
and  that  when  called  upon  by  the  owners  of  the  stock,  they 
refused  in  purBuance  of  the  previous  coUusion,  to  buy  at  a 
higher  rate.  Thereupon  the  owners  assented  to  the  offer  of 
four  thousand  five  hundred  dollars  made  through  Sturgis,  and 
Mamou  &  Ca  paid  the  defendant  two  thousand  two  him- 
dred  and  fifty  dollars  as  agreed,  it  being  one  half  of  three  times 
the  diff^tmce  between  four  thousand  five  hundred  dollars  and 
BIZ  thousand  dollars.  Subsequently  Tyler  and  Wittenmyer 
assigned  to  the  plaintiff,  and  this  action  is  brought  to  reqover 
the  two  thousand  two  hundred  and  fifty  dollars  named* 

Pledgor  and  pledgee,  and  agent  and  prineipaL 

First  —  The  relation  of  pledgor  and  pledgee  existed  between 
the  plaintiff  and  defendant  in  so  far  as  the  plaintiff's  stock 
was  concerned;  and  the  debt  having  been  paid,  it  became  the 
duty  of  the  defendant  to  account  for  all  the  income,  profits 
and  advantages  derived  by  him  from  the  bailment.  The  defend- 
ant could  make  no  gains  to  himself,  directly  or  indirectly,  in 
dealing  with  the  stock.  It  was  a  fraud  on  his  part  to  become 
the  'agent  of  Marzioo  k  Co.  to  buy  that  which  he  himself 
held  in  trust  for  another;  and  he  is  bound  to  pay  over  all  that 
he  received  from  them,  no  matter  how  he,  or  he  and  they,  may 
have  first  divided,  and  then  named  the  different  parts  of  the 
SOUL  But  aside  from  the  pledge,  the  evidence  tended  to  prove 
that  the  defendant  became  the  agent,  not  only  of  the  plaintiff, 
but  of  Tyler  and  Wittenmyer  also,  to  find  out  and  report  the 
highest  price  for  which  tfab  stock  could  be  sold,  and  particu- 
larly to  ascertain  and  report  the  best  price  which  Marziou  & 
Co.  would  pay.  The  defendant  not  only  accepted  but  solicited 
this  trust.  It  is  a  matter  of  no  moment,  so  far  as  defendant's 
obligations  are  concerned,  that  his  services  were  to  be  without 
pay.  There  are  unpaid  aa  well  as  paid  agents-*- a  distinetion 
Vol.  xxix^— 10 
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taken  as  early  at  lesst  as  Ocggs- v.  Barnard,  Lord  Baymond^ 
900,  and  recognized  ever  siiice.  The  defendant  was  not  legally 
bonnd  to  make  inquiry  after  purchasers^  for  his  undertaking 
so  to  do  was  without  consideration;  and  having  found  out 
what  Marziou  &  Co.  would  pay,  he  might  have  safely  omitted 
to  report  the  result  for  the  same  reason.  But  when  he  ondei^ 
took  to  report  he  was  bound  to  tell  the  truth. 

Duty  of  agent  towards  principal. 

But  should  it  be  admitted  that  the  defendant  mm  not  «tt 
agent  eo  nominee  of  the  several  owners  of  the  stock  and  that 
he  (}id  not  stand  in  any  trust  known  by  a  fiy^Kni^l  name;  it 
in  our  judgment  would  on  the  facts  of  the  case  make  no  dif* 
ference.  It  is  enough  that  there  was  a  special  confidence 
reposed  in  the  defendant;  that  he  sought  it  and  then  know* 
ingly  betrayed  it  to  the  damage  of  those  by  whom  he  was 
trusted,  and  for  a  mercenary  purpose.  This  is  even  more  than 
enough  to  hold  the  defendant;  for  in  the  leading  case  of  Padey 
V.  Freeman,  8  T.  R.  51,  there  waa  not  only  no  privi^  of  con- 
tract between  the  parties  to  the  action,  but  there  waa  no  ool- 
•lusioA  between  the  defendant  and  Fakh  whose  eUmns  to  ensdU 
the  defendant  knowingly  misrepresented*  Nor  did  it  appear 
that  Freeman  made  his  false  recommendations  with  a  view  to 
a  money  or  any  other  profit.  The  case  was  dedded  on  the 
broad  principle  that  a  false  affirmation  made  by  one  man  to 
another  with  intent  to  defraud  him,  and  whereby  he  xa  dam- 
aged, is  an  actionable  injury;  no  matter  miiether  the  party 
practicing  the  deceit  is  benefited  by  it  or  not  or  colludes  with 
the  person  who  is.  The  authority  of  that  case  has  never  been 
shaken,  and  the  principle  upon  which  it  proceeds  has  received 
the  widest  judicial  recognition.  (2  Smith's,  L.  C.  146,  8  Term. 
Hep.  27.)  Legal  obligations  and  moral  obligationa  are  not  al- 
ways the  same,  but  when  they  are  found  to  coincide  the  ad* 
vantage  must  be  regarded  as  too  valuable  to  bo  aurrendered. 

We  might  proceed  to  modify  the  judgment,  but  inasmuch 
as  the  defect  in  the  plaintiff's  proof  may  be  supplied,  wo 
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oonBider  that  the  aids  of  justice  would  be  best  snbBerved  hf 
grantixig  a  new  triaL 
Judgment  reversed  and  new  trial  ordered. 

Non. —  TIM  judgment  was  rercried  becauM  tlM  aaitittineiitB  trma  Trl«r  tad 
Wlttenmyer  to  plaintiff  bad  been  aduklttod  In  •▼Idvee  wltfaaat  belac  ■tampad. 
Sabaeqneatly  a  rehearing  was  granted  In  the  Sopreme  Court  on  the  ground  of  the 
dedelon  en  that  qnestton.  Pending  the  rehearing  and  before  remrgument,  the 
case  waa  eetUed.     That  portion  of  the  opinion  relating  to  the  etaapa  la  sot 


THE  BOARD  OP  COMMISSIONERS  OF  THE  FUNDED 
DEBT  OF  THE  CITY  OF  SAN  JOSE  (Na  »)  v. 
COLEMAN  TOITNGER 

BiOBT  or  ATTOBxaT  TO  MAjf  AOB  A  CiusB. —  While  aB  attomey  e<  record  i 
■nch,  his  Tight  to  manage  and  oontrot  the  actiOB  esoBoi  be  < 
the  opposite  partj. 

AiffBABAHcn  IN  pre.  per.  on  bz  ▲Twnim. —  A.  party  to  an  action  maj 
In  his  own  proper  person,  or  by  attorney,  bat  he  cannot  do  both ;  tm 
appears  by  attorney,  he  cannot  asenme  control  «f  the  case. 

CuaNT  GAimoT  Diaicisa  Burr  ip  ATroaim  opposBk — U  a  ptetetUf  who  has 
appeared  by  attorney,  afterwards  stlpnlatea  In  writing  that  the  aetlon  be 
difmiaaed,  the  Coort  ahonld  not  make  an  order  of  dismissal  mleas  the  at- 
torney of  record  assents  to  the  same. 

Appsal  from  the  District  Otrart,  Third  Judieiid  Diitrieti 
Saata  Clara  Coaaty. 

The  facts  are  stated  in  the  opinion  of  the  Cohort. 

8.  O.  Mcughton,  for  Appellant 

G.  T.  Byland,  and  C.  B.  Yoimger,  in  pro.  per.,  for  Bespcndent 

By  the  Conrt,  SxamKBsoiXy  0.  J* 

This  ia  an  appeal  from  an  order  dismissing  the  aeticm  made 
imder  the  following  eiienmstanoea: 

The  action  was  tried  and  a  final  judgment  enteiBd  therein 
in  favor  of  the  plaintiffs,  on  the  20th.  of  Jannaiy,  1864L  On 
flie  10th  day  of  Janjoary,  1865,  the  motion  of  the  defendant 
for  a  new  trial  was  granted.    On  the  19th  of  January,  1866, 


14^  BoAXD  OF  GoKiosaxQVSBB  V.  YouNGXB.    [Sup.  Ut 


09l»lM«f  «te  Goart-r^BMd«aw»  a  J. 


oounsel  for  the  defendant  filed  ia  Oeurt  &  stipuUtioiiy  ngoed 
by  the  Ccmunissioners  of  the  Funded  Debt  of  San  Joa^  in 
person^  and  not  bj  their  attorney  of  record,  to  the  effect  that 
the  matters  in  controversy  had  been  settled,  and  that  the  action 
mi^t  be  dismissed,  and  also  a  receipt,  signed  by  the  Treasurer 
of  the  Board^  in  full  payment  ft>r  the  land,  to  set  aside  the 
conveyance  of  which,  on  the  gronnxi  of  fraud,  this  action  was 
brought,  and  thereupon  moved  the  Court  to  dismiss  the  action, 
grounding  his  motion  upon  the  one  hundred  and  forty-eighth 
section  of  the  Practice  Act,  which  provides,  among  other  things, 
that  an  action  may  be  dismissed  by  either  party,  upon  the  writ- 
ten consent  of  the  other.  This  motion  wad  resisted  by  the 
attorney  of  record  of  the  plaintiffs,  and  a  counter  motion  was 
made  by  him  to  strike  the  stipulation  from  the  files  of  the 
Court  Both  motions  were  heard  together  upon  affidavits  pre- 
sented by  both  parties,  and  the  motion  of  the  defendant  finally 
prevailed* 

It  appears  from  the  affidavits  that  the  action  was  commenced 
and  prosecuted  for  the  purpose  of  reforming  a  deed  of  certain 
land  held  by  the  plaintiffs,  in  their  capacity  of  trastees,  to 
the  defendant,  on  the  ground  of  fraud,  under  an  agreement 
with  one  Gish  (who  claimed  that  under  the  roles  and  regula- 
tions of  the  Board  of  Commissioners  touching  the  sale  of  lands 
so  held  by  them,  he  was  entitled  over  the  defendant  to  become 
the  purchaser  of  the  land  so  sold  and  conve^  to  him,)  tothe 
effect  that  if  a  reconveyance  could  be  obtained  from  the  de- 
fendant, either  voluntarily  or  by  a  resort  to  the  Courts,  they 
would  Uiereafter  convey  to  him,  he  agreeing  to  psgr  ell  costs 
and  expenses,  including  the  fees  of  counsel  And  it  further 
appears  that  Gish  employed  counsel,  and  up  to  the  time  the 
order  in  question  was  made,  prosecuted  the  case  in  all  respects 
at  his  own  expense,  and  that  neither  he  nor  the  attorn^  of 
record  so  employed  by  him  ever  assented  to  the  stipulation  dis- 
missing the  action  signed  by  the  plaintiffs. 

It  ahK)  appears  that  the  CommissioDenr  settled  the  case  and 
authorized  its  dtsmisaal  under  a  misappreh«Qsion  as  to  its  tv^e 
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oonditioiiy  and  that  they  tbould  not  have  done  so  had  thay 
folly  advised. 

It  is  fint  contended  an  the  part  ol  the  respondent  that  thia 
appeal  is  being  prosecuted,  like  the  action  itself  prior  to  its 
difflnissal,  by  Qiah,  and  not  by  the  plaintiffs.  In  answer,  \t  is 
sufficient  to  say  that  the  appeal  has  been  taken,  and  is  being 
prosecuted  by  the  plaintiffs'  attorney  of  reooid,  and  while  he 
remains  aUomey  of  record,  hia  right  to  mani^  and  control 
the  action  cannot  be  qnestioned.  Whether,  in  taking  the  appeal 
he  has  gone  beyond  or  violated  hia  instfuotions^  is  a  question 
between  him  and  hia  dienta,  in  whioh  the  defendimt  haa  no 
concern  and  need  not  interest  himself. 

Bight  of  attorney  <a  eonlrol  a  cam^ 

A  party  to  an  action  may  appear  in  hia  own  proper  person 
07  by  attorney,  but  he  cannot  do  both.  If  hp  appears  by 
attorney  he  must  be  heard  through  him,  and  it  is  indispensable 
to  the  decorum  of  the  Court,  and  the  due  and  orderly  con- 
duct of  a  cause  that  such  attorney  shall  have  the  management 
and  control  of  the  action  and  his  acts  go  imquestioned  by  any 
one  except  the  party  whom  he  represents.  So  long  as  he 
remains  attorney  of  record  the  Court  cannot  recognize  anv 
other  as  having  the  management  of  the  case.  If  the  party  for 
any  cause  becomes  dissatisfied  with  his  attorney  the  law  points 
oot  a  remedy.  He  niay  move  the  Court  for  leave  to  change 
his  attorney,  as  provided  in  section  ten  of  the  Act  concerning 
attorneys  and  counsellors.  Until  that  has  been  done,  the  client 
cannot  assume  control  of  the  case.  While  there  is  an  attorney 
of  record,  no  stipulation  as  to  the  conduct  or  disposal  of  the 
action  should  be  entertained  by  the  Court  unless  the  same  is 
signed  or  assented  to  by  such  attorney.  (Section  nine  of  the 
Act  concerning  attorneys  and  counsellors.)  Such  a  rule  is  not 
only  indispensable  to  the  orderly  conduct  of  a  cause,  but  is 
likewise  a  safeguard  to  the  client  against  the  intrigues  of  his 
adversary.  Moreover  (without  being  understood  as  making 
sny  reference  to  the  present  case,)  it  is  proper  to  add,  that  to 
entirely  ignore  the  attorney  of  tooovd  and  enter,  wilhcnt  his 
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ccmsent^  into  secret  negotiation  with  his  client  touching  the 
management  of  Mb  cafie,  is  imbeooming  the  dignity  of  ^ 
legial  profession,  and  destruetiTe  of  that  eonrte^  which  is  due 
from  (me  member  to  another. 

The  one  hundred  and  forty-eighth  section  of  the  Practice 
Act  does  not  affect  the  question  under  consideration*  That 
section  provides  that  an  action  may  be  dismissed  1^  either 
party  upon  the  written  consent  of  the  other;  and  we  add  that 
where  there  is  an  attorney  of  reoord,  such  consent  must  CfOftn» 
from  him  or  be  sanctioned  by  him. . 

Upon  the  question  whether  the  Court  ought  to  allow  the 
plaintiffs  to  control  the  action  at  all,  in  view  of  their  agree- 
ment  with  Gish,  we  express  no  opinion.  We  only  say  that  if 
the  defendant  has  secured  a  valid  settlement  of  the  matters 
involved  in  the  case^  he  must  avail  himself  of  it  in  some  other 
mode. 

Order  reversed. 


l£r.  Justice  Bwodmb  eipressed  no  opinion. 


M.  GRADWOHL  v.  L.  B.  HARRIS  ato  M.  H.  TURRILL^ 
Defeotants,  ahd  S.  WAUGENHEIM  and  ISAAC 
BLUM,  Intsbvbnobs. 

Suit  bt  Assiomn  of  a  CLAni. —  An  abiolvtt  Attlgnmcnt  of  %,  demand  tiiabl«i 
the  assiguM  to  tne  for  and  recoyor  tlie  whole  debt,  eren  though  hf  the  ae- 
signment  he  aeqalred  only  a  portion  of  the  demand. 

Imtbbtektion  bt  Past  Owmft  of  Claxk  Scan  om. —  If  the  owner  of  a  daim 
aaifgns  ft  absoloteiy,  retalntnc  however,  an  tntereat  In  It,  he  maj  InConrene 
to  protect  his  Intereit  In  an  action  brought  by  the  anl^ee  to  collect  the 
same,  and  If  he  does  not  Intervene,  he  la  bound  by  the  Judgment. 

BVZDENCB  OF  ADMISSION  OF  SUM  DUB  OB  A  CONTBACT.^- If  B  COntrBCt  !•  WHtlnir 

la  made  by  a  person  to  repay  ancfa  inmt  ae  may  afterwards  be  adTanced  to 
the  agents  of  a  toll  road  company,  a  statement  In  writing,  ilgBSd  by  him 
afterwards,  admitting  that  tho  toll  road  company  la  Indebted  tn  a  certain 
•um  for  money  advanced  on  tho  contract,  la  admlaslblo  In  evldonea  In  ai» 
action  OB  tho  contract  brought  against  him. 
OoMTBACT  TO  PAT  MofTBT. —  STATUTE  OF  Fbauds. —  A  oontract  la  Writings 
agreeing  to  pay  to  the  party  of  the  second  part  such  aoma  aa  ho  may  after- 
wards adtance  to  a  foreman  of  a  toll  road  company,  Is  not  a  promlaa  ta  pay 
Iks  Mit  «f  sadtftw,  aad  not  wUlilB.the  Statnta  e€  Wtm^ 
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Mnvija  IK  wBinnc  Aom  isaiMr  ^  Paboi.  Pboov  or. —  A  wrItUn  admtnloft 
that  a  ocrtala  ram  te  due  on  a  eratnet,  tlgnad  ^  tht  party  making  tha  ad- 
nlaslon,  does  not  Mtop  him  tnm  thowlng  by  parol  tMtlmonj  that  thoio  wna 
a  mlatako  la  tho  admlsiloa. 

Appsai.  from  the  District  Courts  Sixth  Judicial  District^ 
Sacramento  County. 

This  action  was  brou^t  to  recover  moneys  alleged  to  have 
been  advanced  by  Waugenheim  &  Blum  on  the  following 
contract: 

''We^  the  undersigned^  agiM  to  refund  and  pay  within 
thirty  days,  to  Messrs.  Waugenheim  &  Blum,  such  sum  or 
sums  as  Uiey  may  pay  to  the  order  or  certificate  of  William 
iu  Johnson,  (a  foreman  of  the  Silver  Mountain'  Toll  Bead 
Company,)  given  by  him  to  any  employes  who  have  labored 
for  said  company  under  him;  also,  to  the  order  or  certificate 
as  above  of  (Jeorge  Phillips,  a  foreman  of  said  company,  to 
any  employes  who  have  labored  for  said  company  under  him, 
with  interest  thereon  from  the  date  of  said  payments  at  the 
rate  of  two  per  cent  per  month,  payable  in  gold  coin  of  the 
United  States. 

^  SAOBAJf B19TO  CiTT,  Jsnuaiv  10th,  1864. 

«LEW.  R  HARRIS, 
«M.  K  TUBRILL.*^ 

Plaintiff  claimed  as  the  assignee  of  Waugenheim  &  Blum. 
On  the  trial,  plaintiff,  to  prove  the  sums  advanced  on  the 
contract,  offered  in  evidence  the  following  certificate: 

**  Exhibit  B.— This  certifies  that  the  Silver  Mountain  Toll 
Road  Company  is  indebted  to  Waugenheim  &  Blum,  by  virtue 
of  an  agreement  made  at  Sacramento  on  the  10th  day  of  Janu-* 
ary,  1864,  by  L.  B.  Harris  and  the  undersigned,  on  behalf  of 
the  said  Silver  Mountain  Toll  Road  Company,  for  certain  bills 
and  vouchers,  in  the  sum  of  thirty-seven  hundred  and  thirty- 
six  dollars  and  forty-six  cents,  ($3,736.46,)  whereof  three 
thousand  doDars  ($3,000)  to  draw  interest  from  Pebmary  Ist^ 
1864,  the  remainder  from  March  1st,  1864.    This  agreement 
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does  not  include  the  amount  said  Waugenheim  k  Blum  now 
have  agaiust  said  toll  road  company,  contracted  prior  to  the 
10th  day  of  January,  1864,  (being  a  judgment.) 
**  San  Fbancisco,  March  3d,  1864. 

«  M.  H.  TtlREILL, 
^Superintendent  Silver  Mountain  Toll  Road. 
^*LEW.  B.  HAERIS." 

Defendants  objected  to  its  being  received  in  evidence,  and 
the  Court  overruled  the  objection. 

The  amount  admitted  by  Exhibit  B  to  be  due,  was  the  full 
amount  for  which  Johnson  and  Phillips  had  drawn  orders 
under  the  contract. 

Defendants,  on  their  part,  offered  to  prove  that  Waugen- 
heim &  Blum  did  not  pay  the  face  of  the  orders  to  those  who 
presented  them,  but  purchased  them  at  a  discount,  for  the 
purpose  of  showing  that  there  was  less  due  on  the  contract 
.than  the  face  of  the  orders  as  admitted  in  Exhibit  B. 

On  plaintiff's  objection,  the  Court  ruled  out  the  testimony. 
The  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

H.  H.  Hartley,  for  Appellants. 

This  settlement  shows  that  Waugenheim  &  Blum  intended 
to  hold  the  company  liable  to  them  for  the  whole  amount  of 
the  orders,  in  addition  to  the  liability  to  them  for  such  amounts 
as  they  might  have  bought  up  the  orders  at,  and  this  we  contend 
to  be  the  legitimate  interpretation  of  the  last  instrument. 

We  think  that  the  instrument  marked  Exhibit  B  had  noth^ 
ing  to  do  with  this  case,  was  clearly  irrelevant,  and  should  not 
have  been  read  in  evidence  under  defendants'  objection,  and  in 
admitting  it,  and  making  it  the  base  of  judgment^  the  Court 
materially  erred. 

As  this  last  agreement  was  net  the  foundation  of  the  action, 
the  plaintiff  and  interveners  should  not  have  been  permitted 
to  have  introduced  it  in  evidence.  (Oreen  v.  Palmer,  15  Cal. 
411;  Oarvey  r.  Fowler,  4  Sanford,  667;  Mann  v.  Moarewood, 
5  Sanford,  559 ;  Vansanvoord's  Pleadings,  Vol.  I,  776.) 
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Hie  rale  that  excludes  pazol  evidence  only  applies  to  conr 
tracts,  and  not  to  an  acknowledgment  of  either  payment  or 
indebtedness*  In  this,  therefore,  the  Court  erred  in  excluding 
the  testimony  offered  by  the  defendants.  (Greenleaf  on  Evi- 
dence, Vol.  I,  Sec  805.) 

Coffroth  A  Spaulding,  ioT  BespondenL 

The  paper  evidencing  the  settlement  (the  paper  marked  B) 
18  not  set  forth  in  the  pleadings,  and  when  an  instrument  is 
neither  set  out  in  the  pleadings  by  its  tenor,  nor  described  by 
its  legal  import,  but  is  merely  brought  forward  to  sustain  an 
allegation,  not  referring  to  it  expressly  in  any  way  whatever, 
a  variance  will  not  be  fatal  if  the  substance  of  what  is  alleged 
be  proved.  (Phillips'  Evidence,  Part  I,  Vol.  Ill,  p.  692; 
Oieenleafs  Evidence,  Vol.  I,  Sec.  69;  Castro  v.  Wetmore,  16 
Cal.  380;  Ferguson  v.  Howard,  8  Cranch,  408.) 

Appellants  claim  that  they  should  have  been  permitted  to 
falsify  the  settlement  as  proved  by  Exhibit  B. 

There  is  nothing  in  the  answer  showing  that  the  defendants 
were  ignorant,  at  the  time  of  signing  the  instrument,  of  any  of 
the  facts  upon  which  the  settlement  was  based,  and  conse* 
qnently  there  was  ao  ground  for  permitting  them  to  surcharge 
and  falsify.    {Balcw  v.  Bidile,  Baldwin's  B.,  Vol.  I,  417.) 

There  was  a  settled  account;  and  where  an  account  has 
beeh  stated  between  the  parties  without  fraud  or  coeroi<m, 
and  die  ttatement  evidenced  by  a  written  agreement,  signed 
by  the  parties,  showing  the  terma  of  the  settlement  and  how 
they  were  to  be  bound  fliereby,  the  party  should  be  held  to 
die  terms  of  such  writtan  agreement,  and  the  account  should 
not  be  opened.  (Tnmf  ▼•  Hsdght,  Hopkins'  OL  Rep.,  Vol.  I, 
p.  268;  see,  also,  2  Atk.  189;  4  Cranch,  S09;  1  Ch.  Cases, 
289;  1  Vernon,  180;  8  Atk.  119;  9  Vea.  266;  11  Wheat 
256;  2  Vea.  566;  Stoiy'a  Eqmly,  V^  I,  pp.  800,  601;  1 
McCord's  Ch.  B.  161.) 

Where  there  haa  been  a  iettlement  of  aoocmnta,  and  each 
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party  is  innocent^  and  there  is  no  ecmoealment  of  facts  whicb 
the  other  party  ought  or  has  a  right  to  know,  and  no  surprise 
or  imposition  exists,  the  mistake,  whether  mutual  or  unilate^ 
ral,  is  treated  as  laying  no  foundation  for  equitahle  interfere 
ence,  and  is  strictly  damnum  absque  injuria,  (BeU  ▼•  Mehan^ 
2  Cal.  160.) 

Accounts  settled  cannot  be  set  aside  but  for  fraud,  or  sur- 
charged and  falsified  but  for  error.  {Branger  y.  Chevalier,  9 
Cal.  361.) 

By  the  Court,  Shaftbb,  J. 

The  plaintiff  sues  as  assignee  of  Waugenheim  &  Blum. 
The  assignment  is  denied  by  the  defendants  in  their  answer. 
Waugenheim  &  Blum  intervened,  alleging  that  they  were  and 
ever  had  been  the  owners  of  three  fourths  of  the  claim  in  suit, 
and  praying  judgment  for  the  amount.  The  case  was. tried 
by  the  Court  and  judgment  was  entered  for  the  plaintiff  and 
intervenors  to  recover  of  the  defendants  the  whole  claim  as  an 
entirety;  and  it  was  further  ordered  and  adjudged  that  the 
plaintiff  was  entitled  to  one  fourth  of  the  amount  and  the 
intervenors  to  the  other  three  fourths. 

First  —  The  evidence  of  the  plaintiff  to  proTe  that  the  entire 
claim  was  assigned  to  him,  was  an  indorsement  in  blank  hj 
Waugenheim  ft  Blum  of  a  document  signed  by  the  defend- 
ants, in  which  the  amount  due  on  the  contract  in  suit  was 
stated  at  three  thousand  seven  hundred  and  thirty-six  doUara 
and  forty-six  cents. 

Though  it  was  in  fact  understood  by  the  parties  that  the 
beneficial  interest  to  pass  by  the  assignment  was  limited  to 
one  fourth  of  the  claim,  still  the  plaintiff,  as  holder  of  the 
legal  title,  could  sue  for  and  recover  the  whole  amount  It 
was  competent,  however,  for  the  assignors  to  assert  their  equi- 
table rig^t  by  intervening  in  the  action.  Had  they  not  inter- 
vened they  would  have  been  bound  by  xthe  direct  and  legal 
operation  of  the  judgment  XHam  f;  Tl#  Vole$no  TFoier 
Companji,  18  CaL  62.) 
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Second — Exhibit  "B/*  (the  document  before  mentioned,) 
tigned  by  the  defendants,  was  admissible  in  evidence  for  the 
purpose  of  proving  the  amount  due  under  the  oontr&ct  upon 
which  the  complaint  was  framed.  That  contract  was  not 
merged  in  the  agreed  statement  of  the  amount  due  upon  it 

Though  the  statement  speaks  of  the  contract  as  having  beea 
made  by  the  defendants  on  behalf  of  the  Silver  Mountain  Toll 
Road  Company,  yet  it  is  apparent  on  inspection  that  the  defend- 
ants contracted  as  principals;  and  furthermore,  the  pleadings 
show  that  the  company  was  but  a  common  partnership,  of 
which  the  defendants  were  the  principal,  and^  so  far  as  was 
known  to  the  intervenorSy  the  only  members.  We  therefore 
consider  the  agreed  statement  given  in  evidence,  as  relating  to 
t  debt  due  from  the  defendants  personally  under  the  contract 
declared  on. 

There  can  be  no  jmt  pretense  that  either  the  coatract  or 
the  statement  of  the  amount  due  have  anything  to  do  with  the 
Statute  of  Fniuds.  The  contract  wa^  an  original  undertaking 
<m  the  part  of  the  defendants,  and  not  a  promise  to  pay  the 
debt  of  another;  and  in  view  of  the  identity  between  the  Toll 
Road  Company  and  the  defendants,  it  is  apparent  that  what- 
ever is  said  in  the  statement  about  the  company  is  said  in  effect 
by  the  defendants  of  themselves. 

The  statement  was,  however,  but  an  admission  on  the  part 
of  the  defendants  of  the  amount  due  from  them,  and  they  are 
not  estopped  from  showing  the  admission  to  be  inaccurate* 
Admissions  which  have  not  been  acted  on,  and  which  the  party 
may  controvert  without  any  breach  of  good  faith  or  evasion 
of  public  justice,  though  admissible  in  evidence,  are  not  con- 
elusive  against  him.  It  follows  that  the  ruling  of  the  Court^ 
excluding  the  defendants'  evidence  to  show  error  in  the  written 
admission  of  the  amount  due  and  payable  in  gold  under  the 
terms  of  the  contract,  was  erroneous. 

Judgment  reversed  and  new  trial  ordered. 


Hr.  Juatioe  Bhodbs  expressed  no  opinioOi 
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ALEXA2a)EE  BLANO  ©.JOHN  0.  KLUMPKE. 

Dbmurrer  fob  Ambiouitt^-*  a  denmrrer  to  •  complalat  tor  ftmbtgullj  mtA 
uncertainty,  thonld  point  out  ipecUillj  la  what  the  amblgnlty  or  nneertalnty 
conBlsts,  or  it  will  be  disregarded. 

NoiSiiNCB  IN  A  Highway  by  Watbb. —  An  utloa  to  abate  a  nnliasce  erected 
In  a  highway  by  water,  obstructing  the  free  nee  of  plahitlfrs  property,  will 
lie  the  same  as  to  abate  a  nuisance  In  a  highway  by  land. 

MviSANCB  iir  Highway  injubious  to  Pbivatb  Propbbty. —  If  a  nuisance  In  a 
highway  only  affect  the  plaintiff,  In  common  with  the  public  at  large.  In  tlio 
use  of  the  highway,  he  cannot  have  his  prlTate  action ;  but  if  the  free  one  of 
his  prWate  property  is  interfered  with  by  such  nuisance,  he  may  have  his 
private  action  to  abate  the  same. 

MuisAxcB  A  QoESTioir  or  Fact. —  If  the  complaint  aTcr  that  certain  eb- 
stnictions  placed  in  a  highway  are  an  obstruction  to  tlio  free  noe  and  en- 
joyment of  the  plaintiff*s  prlTste  property,  the  question  whether  such  ob- 
structions amount  to  a  nuisance  or  not.  Is  one  of  fact  for  tlie  jury. 

Apfeai.  from  the  District  Court|  Fourth  Judicial  District^ 
City  and  County  of  San  Francisco. 

The  complaint  averred  t!hat  the  plaintiff  was  the  owner  of 
a  lot  situated  on  the  water  front  of  the  City  and  Comity  of 
San  Francisco,  and  that  the  water  on  the  easterly  side  of  and 
adjoining  the  lot  wad  a  highway  and  navigable  for  boats  and 
vessels,  and  that  portion  of  the  bay  was  the  property  of  the 
State,  and  that  boate  and  vessels  had  been  in  the  habit  of  fre- 
quenting there  for  trade  and  commerce,  and  that  plaintiff  had 
erected  valuable  improvements  on  his  lot,  and  derived  great 
pecuniary  advantage  from  the  said  commerce,  and  that  defend- 
ant had  driven  piles  and  constructed  teneiPents  in  the  bay  on 
the  easterly  side  of  plaintiff's  lot  by  which  boats  and  v^essela 
were  prevented  from  approaching  his  lot.  The  prayer  asked 
for  damages,  an  injunction,  and  that  the  piles  and  tenements 
be  abated  as  a  nuisance.  The  defendant  demurred  to  the  com- 
plaint, the  demurrer  was  sustained,  plaintiff  declined  to  amend, 
and  judgment  was  rendered  for  defendant  Plaintiff  appealed 
from  the  judgment 

The  other  facts  are  stated  in  the  opinion  of  the  Qourt 

Joseph  H.  Moore,  for  Appellant,  argued  that  the  complaint 
stated   facts  sofScient  to  constitute  a  private  nnisance^    and 
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eited  StUes  v.  Lmrd,  S  CaL  12S;  Blaok.  Com.  p.  216,  title 
nnuanoe;  2  Gremleaf  on  Evidence^  Sees.  465-468;  8  Starkie 
on  £t.,  4  American  Ed.,  marginal  page  993 ;  Story's  Eq.  Jur. 
Sec;  926;  Lmnging  r.  SmUk,  8  Oowm;  Howard  r.  Les,  8 
Sandf.  281 ;  First  Baptid  Ohureh  r.  Sehnectedy  A  Ny.  R.  B. 
Co.,  5  Bark  79;  OlaHc  r.  Mayor  of  Syracuse,  18  Barb.  82; 
Danns  r.  Mayor  and  Council  of  New  York,  4  Keman,  526 ; 
MUls  Y.  Hall  et  ale.,  9  Wend.  815;  Dygert  r.  Schenck,  24 
Wend.  446;  Myers  t.  Malcolm,  6  Hill,  92;  Harrison  v.  Ster- 
rett,  4  HarriB  and  McHenzy;  and  Miehau  t.  Sharp,  28  Barb. 
42& 

8.  M.  WHson,  for  Eespondent,  argaed  that  llie  aeto  com- 
plained of  did  not  oonstitute  a  nuisanoe  for  vhich  a  private 
action  woold  lie^  and  that  all  obstructions  to  navigation  with- 
out direct  authority  from  the  L^slature  were  public  nuis- 
ances^ and  cited  Angidl  on  Tide  Waters,  111,  et  seq.,  citing 
eases  (2  Ed.) ;  Angell  on  Watercourses,  616,  et  seq.,  (5  Ed.) ; 
IdL  623,  et  seq.;  2  Hawk.  0.  25;  Commonwealth  r.  Oowen,  7 
Mass.  878;  Berr.  Harris,  4  T.  IL  202;  2  Bussell  on  Cr.  340; 
Bex  ▼.  Bussell,  6  Eaat^  427;  Turnpike  Boad  v.  The  People,  15 
Wend.  267;  see  BuUer^s  K  P.  26;  Carth.  194,  461;  8  BL 
Com.  216-219;  4  Id.  167;  Iverson  ▼.  Morse,  1  Salk.  15;  1 
Ca  litt  56-166;  Oro.  EL  9-664;  Lord  Raymand,  493;  S 
Saund.  115;  Cope  ▼.  Marshall,  2  Wilson,  61; 

By  the  Court,  SAJiDXBSOir,  C.  J» 

We  are  not  prepared  to  say  that  the  complaint  in  this  case 
does  not  state  a  cause  of  action  in  favor  of  the  plaintiff.  Had 
ambiguity  and  uncertainty  been  the  ground  of  demurrer  we 
should  have  been  inclined  to  sustain  the  Court  below;  but 
that  ground  is  not  relied  on,  nor  could  it  be,  for  the  reason 
that  the  ambiguity,  if  such  exists,  is  not  specially  pointed  out 
in  the  demurrer. 

Although  the  complaint  in  that  respect  is  somewhat  ambigu- 
ous, we  regard  the  plaintiff  as  alleging  an  obstruction  by  the 
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defendant  of  the  highway  bj  water,  as  the  same  eziated  prior 
to  the  passage  of  the  Act  of  the  24th  of  April,  1868,  and  ako 
of  the  highway  by  land  eatabliahed  by  that  Acl^  to  hia  prirate 
jrejudice.  The  tfieory  of  the  complaint,  aa  we  nndentand  it^ 
is  that  the  defendaat  haa  no  legal  right  to  obetmct  the  navi* 
gation  of  the  bay  in  front  of  the  plaintiff's  water  line  so  l<mg 
as  the  Harbor  Commissioners  do  not  proceed  to  convert  the 
space  in  question  into  a  highway  by  land  as  authorized  by  the 
aforesaid  Act,  and  that  when  the  Harbor  Oommissioners  have 
so  converted  the  same,  he  then  has  no  right  to  obstruct  the 
highway  by  land  so  created  and  established.  As  already  inti- 
mated, the  complaint  is  a  little  obscure  in  this  respect;  but  so 
far  as  the  rights  of  the  parties  to  this  action  are  concerned,  it 
can  make  but  little  difference  whether  we  regard  the  space 
alleged  to  be  obstructed  by  the  defendant  aa  a  highway  by 
water  or  a  highway  by  land;  since  in  either  case,  the  ri^te 
of  the  plaintiff  in  the  premises  are  the  same^  and  are  founded 
upon  the  same  legal  principles;  and  the  acts  of  the  defendant 
are  equally  obstructive  to  both. 

The  suggestion  of  counsel  for  the  defendant  that  for  aught 
that  appears  in  the  complaint  the  defendant  may  be  engaged 
in  converting  the  highway  by  water  into  a  highway  by  land 
under  the  direction  and  supervision  of  the  Harbor  Commis* 
sioners  is  without  substantial  foundation.  The  language  of 
the  complaint  is  that  the  defendant  has  appropriated  the  pub- 
lic thoroughfare  in  question  to  his  private  and  exclusive  usey 
and  has  built  and  constructed  and  is  proceeding  to  build  and 
construct  tenements  and  other  improvements  thereon,  and  that 
he  claims  the  same  as  his  private  properly  and  asserts  his  right 
and  intention  perpetually  hereafter  to  hold  and  possess,  and 
at  his  pleasure  to  occupy  and  build  upon  the  same,  which  is 
entirely  inconsistent  with  the  idea  suggested.  That  ihe  alleged 
obstructions  are  of  a  character  appropriate  to  such  a  change 
in  the  thoroughfare  or  that  they  are  being  placed  there  by  or 
under  the  direction  of  the  Harbor  Commissioners,  is  therefore, 
in  our  judgment,  not  only  negatived  by  the  whole  tenor  of  the 
complaint  but  by  its  express  terniiL 
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That  the  alleged  ads  of  the  defendant  amount  to  an  obetruo- 
tion  to  the  navigation  of  the  bay  at  the  point  in  qneetlon  and 
likewise  to  the  nse  of  the  space  bb  a  highway  by  land,  doea 
not,  we  think,  admit  of  debate.  If  so,  the  alleged  obstructions 
must  be  at  leaat  a  public  nuisance  and  indictable  as  sucL 
This  does  not  seem  to  be  seriously  controverted  by  counsel  for 
the  defendant)  but  it  is  insisted  that,  admitting  the  obstruc- 
tions in  question  to  be  a  public  nuisance,  the  complaint  does 
not  demonstrate  that  they  also  constitute  as  to  the  plaintiff  a 
private  nuisance  within  the  statute  (Practice  Act,  Section  249) 
for  which  he  may  have  his  private  action.  Undoubtedly  if 
the  obstructions  only  affect  the  plaintiff  in  comnum  with  the 
public  at  large,  although  in  a  greater  degreoi  he  cannot  have 
his  private  action,  but  if  he  is  thereby  obstructed  in  the  free 
use  of  his  property,  and  its  comfortable  enjoyment  by  him  is 
thereby  interfered  wit£  and  to  some  extent  prevented,  can  it 
be  said  he  suffers  only  in  common  with  the  public  at  large! 
Anything  which  is  injurious  to  health,  or  indecent  or  offensive 
to  the  senses,  or  an  obstruction  to  the  free  use  of  property,  so 
as  to  interfere  with  the  comfortable  enjoyment  of  life  or 
property,  is  declared  to  be  a  nuisance,  and  the  subject  of  an 
action;  and  it  is  further  provided  that  such  action  may  be 
brought  by  any  person  whose  property  is  injuriously  affected, 
or  whose  personal  enjoyment  is  lessened  by  the  nuisance;  and 
bv  the  judgment  of  the  Court  the  nuisance  may  be  enjoined 
or  abated  and  damages  awarded.  (Sec  249,  suprcu)  Whether 
certain  alleged  obstructions  amount  to  a  nmsance  or  not,  is 
not  a  question  for  the  Court  but  for  the  jury  to  decide.  {Chrnir 
ter  V.  Geary,  1  CaL  462.) 

Now  it  is  alleged  by  the  plaintiff  in  express  terms,  that  by 
reason  of  the  alleged  obstructions  he  is  deprived  of  the  free 
and  unobstructed  use  and  enjoyment  of  his  property,  and  that 
access  and  egress  to  and  from  the  same  is  obstructed  and  cut 
off  on  the  easterly  side  thereof  towards  the  Bay  of  San  Fran- 
cisco, and  that  the  rental  value  thereof  is  greatly  diminished 
thereby.    Wbether  this  be  so  or  not  ia  the  thing  to  \m  tried, 
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and  we  think  the  facts  are  sufficiently  alleged  ta  entitle  the 
plaintiff  to  the  opinion  of  a  jury  thereon. 

As  to  whether  some  of  the  damages  alleged  may  or  may  not 
be  too  remote  we  express  no  opinion. 

Judgment  reirersed  and  eause  remanded  for  further  proceed- 
ingj3. 


Mr.  Justice  Rhodes  expressed  no  opinioiu 


HORACE  W.  OARPENTIER  v.  J.  H.  N.  GARDINER 

Will  as  BviDiNca. —  A  will  U  not  a  eoa^ymiiM  wlthte  tli*  prorlttou  «f  llM 
Act  concerning  conTcymncM,  which  can  he  read  in  cfldcnM  vpon  the  eir* 
tlflcate  of  proofp  or  of  acknowledgment  bj  a  Notary. 

Immaterial  Ersob.— A  jndgmc&t  will  not  be  rereraad  for  aa  «rror  whkH  Is 
Immaterial. 

CBAKGB  OF  FiMDiNoa  OF  FACTfl.— A  Jodgt  can&ot*  changt  hte  Sadlnga  of  fMta 
in  a  material  particular  after  the  entry  of  jodgment  oa  the  <>»^i"»g«  aaft  the 
adjournment  of  the  term. 

Bbmibsion  of  Dammowb,  ott  Nbw  Tbiazi. —  If  the  Undlnga  art  set  a— falned  ly 
the  eyidence  on  a  qneatlon  of  damagea,  the  Oovt  my  reqotrt  the  plalatMt 
to  remit  the  damages,  or  enbrnlt  to  a  new  trial. 

OusTBB  OF  A  Co-TBNAKT.—  A  denial  of  the  title  of  a  oe-taiiaiit  by  a  tenaat  la 
common  In  the  poaaeaskMi  of  land  owned  by  the  two  aa  teaaats  ta  ceaimaab 
l8  eyldenee  of  an  onater  of  the  eo-tenaat. 
'  fiar-oFF  OF  Valub  of  Impbotbmbntb  AflAiKBT  DAKAoaB^ — The  Ooort  caaaol* 
in  an  action  to  recoTer  landa,  set  off  the  Taloe  of  Improreaieata  agalast  tlio 
damages,  if  the  defeadaat  doea  aet  deaire  It 

▼acatiko  a  Finding  bt  Afpbllatb  Covbv.~*II^  la  aa  aetlea  to  reeorer  laadi^ 
the  Court  finds  damages,  but  glTSs  Judgment  for  possession  without  damagea, 
and  the  plaintiff  appeals  from  that  part  of  the  judgment  refusing  damageaw 
and  the  defendant  appeals  ttom  the  order  denylag  a  new  trial*  the  appellata 
Court  may  faeate  the  findings  aa  le  the  damages  If  not  jnatlAed  by  tho 
evidence. 

Conflict  of  Tbstimont.— If,  In  an  action  to  reoorer  lands,  tho  testimony  ef 
flye  witnesses  who  know  the  premleea,  on  a  question  of  damagea,  la  contra* 
dieted  by  one  who  testifies  with  respect  to  a  much  larger  tract.  Including  ttao 
premises  In  dispute,  but  without  knowing  their  location.  It  Is  not  such  a 
conflict  of  testimony  as  will  preclude  the  appellate  Court  fren  setting  aaldo 
a  finding  In  accordance  with  the  testlaieoy  of  the  one. 

PivpiNo  OF  Factb. —  The  appellate  Court  will  not  Had  the  facta  opoa  the  o?t- 
dence  in  the  record. 

Bblbasb  of  Claim  fob  Damagbb  m  SuPBBMa  Coubt.— If  the  Court  below 
finds  damagea  la  an  action  to  reeorer  lands,  bat  glvea  judgment  for  poa> 
session  only,  and  the  appellate  Court  determines  that  the  finding  la  aot 
austained  by  the  eyidence,  the  judgment,  on  an  appeal  by  both  partlav  will 
be  afllrmed.  If  the  plaintiff  releases  his  claim  for  damagea. 
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Cash  ArwTMUMb,^  OarpmUet  t.  W0l9Ur,  27  Cat  824,  uii  OarpmUmr  ▼.  Jfl^ 
eA«a,  po9t,  affirmed. 

Appeal  from  the  District  Conrt^  Fourth  Judicial  District^ 
Contra  Costa  County. 

This  was  an  action  to  reoover  possession  of  a  tract  of  land 
containing  eight  hundred  and  fifty  acres,  parcel  of  the  Bancho 
Laguna  de  los  Palos  Colorados,  granted  by  the  Mexican  Gov- 
ernment to  Juan  Bemal  and  Joaquin  Moraga,  and  for  damages 
for  its  detention. 

Juan  Bernal  died  in  1847.  Plaintiff  offered  in  evidence,  aa 
a  conveyance  of  real  estate,  the  will  of  Bemal,  made  in  March, 
1847,  with  the  proof  of  its  execution  by  one  of  the  subscribing 
witnesses  thereto  before  a  Notary  Public,  and  with  a  certifi- 
cate of  its  record  as  a  deed  in  the  records  of  Contra  Costa 
County.  Defendant's  attorney  objected  to  the  same  because 
its  execution  had  not  been  proven,  but  the  Court  overruled  the 
objection.  Plaintiff  then  proved  that  by  proper  mesne  convey- 
ances he  had  acquired  the  interest  of  the  devisees  in  the  wiU. 
It  was  admitted  that  the  devisees  in  the  will  wei«  the  heirs  at 
law  of  Bemal. 

The  defendant,  in  his  answer,  admitted  that  the  plaintiff 
was  a  tenant  in  common  with  him  in  the  premises.  The  plain- 
tiff also  to  prove  an  ouster  offered  in  evidence  the  separate 
answer  of  the  defendant  in  an  action  to  recover  the  same  land, 
commenced  by  the  plaintiff  against  the  defendant  and  others  in 
the  District  Court  of  Contra  Costa  County,  on  the  20th  day 
of  Ifovember,  1862,  in  which  answer  the  defendant  had  denied 
plaintiff's  title  to  the  demanded  premises,  or  to  any  portion 
thereof,  and  set  up  title  in  fee  in  himself. 

After  the  adjournment  of  the  term  at  which  the  cause  had 
been  tried,  and  the  findings  of  fact  filed  and  judgment  entered^ 
the  Judge  corrected  his  findings  of  fact  by  reducing  the  amount 
of  damages  found. 

The  other  facts  are  stated  in  the  opinion  of  the  Coart» 
you  zxix— 11 
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H.  W.  Carpentier,  in  pro.  per.  for  PlaintiflF,  argued  that  the 
admission  of  the  will  of  Bemal  in  evidence  was  not  error,  and 
cited  Castro  v.  Castro,  6  Cal.  161;  Crimes  v.  Norris,  6  Cal. 
625,  and  the  Act  concerning  conveyances,  Sec.  29. 

He  also  argued  that  the  denial  hy  his  co-tenant  of  his  title, 
and  claim  of  exclusive  title  in  himself,  was  an  ouster,  and 
cited  2  Greenleaf  Ev.,  Sec.  818 ;  Clymen  v.  Dawkins,  8  How. 
TJ.  S.  689;  and  33  Missouri,  211. 

Wm.  Hayes,  for  Defendant,  argued  that  the  form  of  proof 
applicable  to  conveyances  to  entitle  them  to  be  received  in 
evidence  did  not  apply  to  wills,  and  cited  Sec.  86,  Act  con- 
cerning conveyances.  He  also  contended  that  at  common  law, 
the  occupation  of  the  entire  common  property  by  one  tenant 
in  common  claiming  the  whole,  and  denying  the  title  of  his 
co-tenant,  did  not  operate  as  an  ouster,  nor  did  it  change  or 
affect  the  possession  of  the  co-tenant,  and  cited  Smales  v.  Dale, 
Hobart,  120 — library  edition,  265;  Carpenter  v.  Thayer,  16 
Yer.  655 ;  and  4  Kent's  Com.,  marginal  page  869. 

By  the  Court,  Sawtbb,  J. 

Some  of  the  points  relied  on  in  this  case  have  been  already 
determined  in  the  cases  of  Carpentier  v.  Webster,  27  Cal.  624, 
Carpentier  v.  MendenJiaU,  28  CaL  484,  and  Carpentier  v^ 

Mitchell,  post,  330. 

Admission  of  a  will  in  emdence* 

The  will  of  Bernal  was  improperly  admitted  in  evidence  with- 
out further  proof  of  its  execution.  Admitting  that  its  opera- 
tion was  to  convey  the  title,  a  will  is  not  a  conveyance  within 
the  provisions  of  the  Act  concerning  conveyances,  which  can 
be  read  in  evidence  upon  the  certificate  of  proof  by  a  Notary. 
A  will  is  excluded  in  express  terms  by  the  thirty-sixth  section 
of  the  Act.  But  the  error  is  immaterial;  for  it  was  admitted 
on  the  trial  that  the  devisees  of  the  will,  under  whom  the 
plaintiff  claims,  were  the  heirs  at  law  of  the  testator. 
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Change  of  findings  of  fad  after  adjournment  of  term. 

The  findings,  as  they  were  ori^aUy  filed,  mnst  be  regarded 
as  the  findings  in  the  case.  The  Judge  was  not  authorized  to 
change  them  in  material  particulars  after  the  entry  of  judg- 
ment upon  the  findings,  and  the  adjournment  of  the  term. 
Defects  mi^t  be  supplied  at  the  proper  time  and  in  the  proper 
mode,  in  pursuance  of  the  Act  of  1861.  In  denying  a  new 
trial,  the  Judge,  if  he  jthought  the  evidence  insufficient  to 
justify  the  findings  as  to  the  amount  of  damages,  mi^t  have 
required  the  plaintiff  to  remit  the  excess  as  a  condition  of  thi 
refusal,  and  this,  rather  than  a  modification  of  the  findings, 
would  have  been  the  proper  practice. 

The  point,  that  there  can  be  an  ouster  by  a  tenant  in  com- 
mon of  a  part  of  the  entire  tract  held  in  common,  was  settled 
in  Carpeniier  v.  Webster.  This  point  being  determined,  the 
eridence  in  our  judgment  is  sufficient  to  sustain  the  finding 
Aat  there  was  an  ouster.  The  overwhelming  wei^t  of 
authorities  as  to  what  acts  are  sufficient  evidence  to  establish 
sn  adverse  hdding,  from  which  an  ouster  may  be  inferred, 
sustains  this  oonolusion. 

The  Court  erred  in  the  conclusion  that  the  value  of  the 
improvements  should  be  set  off  against  the  damages,  for  th^ 
reason,  if  for  no  other,  that  the  defendant  did  not  ask  it,  but, 
<m  the  contrary,  protested  against  it  Neither  party  desired 
it  The  result,  however,  was,  that  the  plaintiff  only  recovered 
the  possession  without  damages. 

Findings  not  warranted  fry  (he  evidence. 

The  plaintiff  appeals  from  that  part  of  the  judgment  deny- 
ing damages,  while  the  defendant  appeals  from  the  whole  judg^ 
ment,  and  from  the  order  denying  a  new  trial.  One  of  the 
gnnmds  of  the  motion  for  new  trial,  is,  that  the  evidence  doe^ 
not  justify  the  findings  upon  the  value  of  the  rents  and  profits. 
If  ihis  point  is  well  taken  the  findings  must  be  vacated,  and 
there  will  be  no  basis  left  for  the  plaintiff's  appeal.    That  the 
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cridence  does  not  justify  the  finding  upon  this  point  is  clearly 
manifest,  "whether  the  plaintiff  is  entitled  to  recover  the  value 
of  the  premises  with  or  without  the  improvements  put  upon 
them  by  the  defendant  Five  witnesses  of  the  defendant,  who 
were  acquainted  with  the  premises,  testified  that,  without  the 
improvements  placed  upon  the  premises  by  defendant,  they 
would  be  of  no  rental  value;  and  some  of  them,  that,  with, 
such  improvements,  the  yearly  value  was  from  four  hundred 
dollars  to  five  hundred  dollars  per  annum  —  the  latter  being 
t^e  highest  sum  named;  while  one  witness  only  testified,  on 
the  part  of  the  plaintiff,  that  without  the  improvements,  the 
land  was  worth  fifty  cents  per  acre  per  annum,  and  with  them, 
one  dollar  and  a  half  or  two  dollars  p^r  acre  pet  annum.  But 
on  cross-examination  he  said,  ^^  I  do  not  know  the  particular 
land  Gardiner  occupies;  I  know  the  Moraga  Bancho;  I  speak 
generally  of  all  the  land  on  the  Moraga  Bancha^  The  whole 
rancho  contains  upward  of  thirteen  thousand  acres.  This  is 
the  entire  testimony.  The  finding  is,  that  the  land,  without 
the  improvements,  is  worth  fifty  cents  per  acre,  and  with  them 
two  dollars  per  acre  —  the  highest  sum  named  by  the  latter 
witness.  In  this  case  the  evidence  was  overwhelming  against 
the  finding,  and  there  is  not  such  conflict  as  to  bring  it  within 
the  rule  heretofore  adopted  by  this  Court  In  fact  it  cannot 
be  properly  said  that  there  is  any  conflict,  for  the  plaintiff's 
witness  testified  as  to  the  whole  rancho,  without  xef erence  to^ 
or  knowing  the  particular  land  in  dispute;  while  defendant's 
testimony  was  directed  to  the  land  in  controversy,  with  which 
the  witnesses  were  personally  acquainted.  The  testimony  as 
to  the  value,  then,  did  not  have  reference  to  the  same  subject 
matter,  and  the  finding  is  wholly  unsupported  by  evidence. 
It  is  but  just  to  the  Judge  who  tried  the  cause  to  say  that  he 
discovered  his  mistake  and  attempted,  when  too  late,  to  correct 
it  by  subsequent  modification.  And  his  successor  also,  upon 
denying  the  new  trial,  directed  similar  modifications.  The 
Court  below,  therefore,  was  dissatisfied  with  its  findings,  but 
was  powerless  to  modify  them  in  the  mode  pursued.  It  is  not 
our  province  to  find  the  facts  upon  the  evidence  in  the  record^ 
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and  for  this  reason  a  new  trial  would  be  necessaiy  if  the  plain- 
tiff should  insist  upon  damages.  The  plaintiff^  in  his  brief^  in 
case  the  Court  is  of  the  opinion  that  there  was  error  in  the 
finding,  *^  offers  to  remit  such  portion  of  the  sum  mentioned  in 
the  finding  as  the  Court  may  think  proper.''  The  finding  does 
not  afford  the  data  for  making  an j  apportionment  This  could 
only  be  done  by  assuming  the  functions  of  a  jury,  and  finding 
&e  damages  upon  the  evidence — a  duty  whidi  is  not  devolved 
upon  this  Court  The  entire  damages  must  be  remitted,  or  the 
judgment  reversed  and  a  new  trial  had.  We  suppose,  from  the 
offer  made,  that  the  plaintiff  would  prefer  to  remit  the  whole 
rather  than  to  submit  to  the  deUy  and  inconvenience  conse- 
quent upon  a  new  trial 

It  is^  therefore,  ordered  dhiat  plaintiff  have  fifteen  days  within 
which  to  file  in  this  Court  a  release  of  all  damages  claimed  ill 
this  action,  and  that  upon  filing  such  release  in  due  form,  the 
judgment  for  possession  be  affirmed;  but  in  default  of  filing 
such  release,  that  the  judgment  of  the  District  Court  and  the 
order  denying  a  new  trial  be  reversed  and  a  new  trial  granted* 

And  it  is  further  ordered  that  neither  party  reoover  oosta  of 
appeal  as  against  the  other. 

Itt.  Justice  Bhodss  expressed  no  opinion. 


JAMES  W.  GAUTIER  v.  JAMES  L.  ENGLISH. 

IupOmext  BsifDEsxD  BT  UarATJut,  BBAUNG  IiimBSTv— A  Judgment  bj  deteall* 
In  a  rait  on  a  note  drawing  Intereit  at  more  than  ten  per  cent  per  ananm. 
■honld  not  direct  that  the  Judgment  bear  Intereat  at  the  agreed  rata,  naleaa 
the  complaint  pray  that  the  judgment  bear  taiteiaat  at  the  rata  smmA  hi 
the  nota. 

Appsai.  from  the  District  Coorty  Fourteenth  Judicial  Die- 
trict^  Placer  Countf. 

The  facts  are  stated  in  the  opinioii  ol  the  Oonrt 

H.  H.  EarOcy,  for  Appellant 

Jo.  Hobmittam,  and  Charles  A.  TutUe,  for  Beepondenl* 
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By  the  Court,  Sawtke,  J. 

This  is  an  action  upon  a  promissoTy  note  to  recover  tlie  sum 
of  ten  thousand  dollars  and  interest  at  one  per  cent  per  mouthy 
and  to  foreclose  a  mortgagie  given  to  secure  it 

The  prayer  of  the  complaint  is  for  judgment  for  ''ten  thou- 
sand dollars  and  the  interest  thereon  at  the  rate  of  one  per 
cent  per  month  since  the  first  day  of  Decemher,  1864,  until 
rendition  of  judgment  in  this  case,"  and  for  foreclosure  and 
sale.  Judgment  by  default  was  rendered  Hardi  9thf  1865, 
for  ten  thousand  three  hundred  and  twenty-six  dollars  and 
sixty-dx  cents,  and  it  was  provided  in  the  judgment  that  the 
eaid  sum  should  bear  interest  from  the  date  of  judgment  at 
the  rate  of  one  per  cent  per  month  until  paid. 

The  judgment  being  by  default,  and  the  plaintiff  having 
:demanded  in  his  complaint  interest  only  ''tmiil  rendition  of 
'judgment/*  the  appellant  xslaims  so  much  of  the  judgment  as 
^owB  interest  after  the  rendition  of  judgment  ''at  one  per 
'cent  per  month  until  paid"  to  be  erroneous,  because,  to  this 
extent,  it  exceeda  the  relief  demanded  in  the  complaint,  and 
is  in  violation  of  section  one  hundred  and  forty-seven  of  the 
Practice  Act,  which  provides,  that,  "the  relief  granted  to  the 
plaintiff,  if  there  be  no  answer,  shall  not  exceed  that  which  he 
shall  have  demanded  in  his  complaint" 

The  respondent,  on  the  other  hand,  insists  that  section  two 
of  the  statutes  of  1850,  relating  to  interest,  prescribes  what 
the  judgment  shall  be  upon  contracts  bearing  a  conventional 
rate  of  interest,  and  that,  when  such  a  contract  is  the  basis  of 
an  action,  it  is  the  iutj  of  the  Court  to  direct  by  its  judgment 
that  said  judgment  shall  bear  interest  at  the  stipulated  rate, 
irrespective  of  the  relief  demanded  in  the  complaint  •  The 
section,  which  was  in  force  when  the  Practice  Act  was  adopted, 
is  as  follows : 

"  Seo.  2.  Parties  may  agree  in  writing  for  the  payment  of 
any  rate  of  interest  whatever  on  money  due^  or  to  become  due, 
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OD  any  oontract.  Any  judgment  lendeTed  on  aaoh  contract 
shall  conform  thereto,  and  shall  bear  the  interest  agreed  upon 
by  the  parties,  and  which  shall  be  specified  in  the  judgment/' 
(Statutes  1850,  92.) 

But  the  question  is  not  what  judgment  plaintifPs  contract 
and  the  law  relating  to  it  entitles  him  to  demand,  and  have 
entered  upon  such  demand;  but  what  judgment  has  he 
demanded,  and  does  the  relief  afforded  exceed  that  demanded 
in  his  complaint!  The  law  and  his  contract  give  him  a  right 
to  certain  relief,  but  the  Practice  Act  prescribes  the  mode  by 
which  he  must  obtain  the  relief  to  which  he  is  entitled;  and 
it  savs,  that  the  measure  of  his  relief,  if  there  be  no  answer — 
no  matter  how  much  may  be  his  due — '^  shall  not  exceed  that 
which  he  shall  have  demanded  in  his  complaint"  There  can 
be  no  misunderstanding  the  meaning  of  these  terms.  That  the 
judgment  for  a  greater  rate  than  ten  per  cent  is  a  portion  of 
the  relief  necessary  to  be  given  in  express  terms  in  the  judg- 
ment there  can  be  no  doubt.  The  judgment  would  bear 
interest  from  its  date  at  the  legal  rate  without  any  specific 
provision  to  that  effect,  for  the  law — section  one  —  so  provides. 
As  no  specific  relief  in  the  judgment  is  required  to  enable 
plaintiff  to  collect  the  statutory  rate,  no  prayer  for  such  relief 
is  necessary.  But  to  enable  the  plaintiff  to  receive  a  higher 
conventional  rate  of  interest,  it  must  be  ^^  specified  in  the  judg- 
ment" This  requires  a  special  judgment — specific  reliel  It 
is  as  much  specific  relief  as  the  foreclosure  of  a  mortgage,  or 
any  other  extraordinary  relief.  And  there  is  no  more  reason 
for  granting  one  kind  of  specific  relief  in  face  of  the  express 
provision  of  the  statute,  than  another.  The  plaintiff  in  this 
case  was,  under  the  law  and  his  contract,  as  much  entitled  to 
a  judgment  of  upwards  of  ten  thousand  dollars^  as  that  his 
judgment  should  bear  the  conventional  rate  of  interest  He 
might,  however,  have  demanded  judgment  for  only  five  thou- 
sand dollars.  Had  he  done  so,  we  apprehend  no  one  would 
have  claimed,  that  a  judgment  for  ten  thousand  dollars  could 
be  sustained  under  the  provision  of  the  Practice  Act    What  he 
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did  do  was  in  reality  to  demand  judgment  for  a  specific,  cer- 
tain sum,  less  than  he  was  entitled  to  demand  —  for  he 
demanded  judgment  for  ten  thouaand  dollars  and  interest  at 
one  per  cent  per  month  from  a  specified  date  uniU  rendition 
of  judgment,  and  as  soon  as  the  date  at  which  the  judgment 
was  to  be  rendered  was  ascertained,  it  was  only  necessary  to 
make  the  computation  to  ascertain  the  precise  sum  demanded. 
If  the  plaintiff  does  not  obtain  the  full  measure  of  relief  to 
which  his  contract  and  the  law  would  have  entitled  him,  it  is 
because  he  failed  to  demand  it,  and  it  is  his  own  fault.  We 
think  the  relief  granted  exceeded  that  demanded  in  the  com- 
plaint, and  to  that  extent  unauthorized.  (Baun  r.  Reynolds, 
11  Cal.  19;  Oage  v.  Rogers,  20  CaL  91;  Lattimer  v.  Ryan,  20 
Cal.  628;  Lamping  v.  Hyatt,  27  CaL  103;  Lane  v.  Olucka/uf, 
28  Oal.  288.) 

Ordered  that  the  judgment  be  modified  by  striking  out  all 
that  portion  of  the  judgment  allowing  interest  at  one  per  cent 
per  month  subsequent  to  the  renditi<Mi  of  judgment^  and  that 
appellant  recover  his  costs  of  appeaL 


JOSEPH  W.  EEAY  v.  JOHN  COTTER,  GEORGE  SPAN- 
AGEL,  AND  JAMES  IRWIN. 

RiQHT  OF  Atsioinn  of  Landlobo  to  bbmotb  TBifAMT.—  If  a  landlord  wAH  tho 
leased  property  and  aMl^ns  to  tbe  pnrchaser  the  leaae,  and  the  tenant 
does  not  attorn  to  the  pnrehaser,  or  recopilse  him  at  landlord,  the  pur* 
ehaier  cannot  recoTer  possession  of  the  premises  from  tho  tenant  oader  tha 
Act  concerning  forcible  entries  and  unlawful  detainers. 

CoNVSNTioNAL  Landi/>bd  ▲xx>nb  CAN  Rbmotv  Tbnant. —  The  right  to  remoTO 
a  tenant  under  the  Act  concerning  forcible  entries  and  unlawful  detainer* 
la  glTen  to  the  cooTendonal  landlord  alone,  and  not  to  Ma  meeeHor  la  the 
estate. 

Appeal  from  the  Ooimtj  Courts  City  and  County  of  San 
Franciseoi. 


The  action  mm  Immght  for  holding  orer  after  the  ezjara- 
tion  of  the  lease. 
The  other  facts  are  stated  in  the  opinion  of  the  Conrt 


Oct,  1865.]  BsAT  i;.  Cottsb.  169 

opinion  of  the  Court  —  Sanderaoo,  C  J. 

E.  A.  Latarence,  for  Appellant,  argaed  that  the  mtereat  of 
t  lessor  ia  landa  waa  aaaignable,  with  ita  romedieiy  and  eited 
Yon  BmtaeOer  v.  Smith,  27  Barb.  104. 

Jame$  B.  Tovm$end,  for  Beap<mdeiit,  argaed  thai  the  right 
of  the  plaintiff  to  the  possession  of  the  preraiaes  depended 
wholly  on  his  ownership,  which  conid  not  be  tried  in  thia 
flcti(»i,  and  cited  Toungs  y. Freeman,  3  Green,  K.  J.  SO;  AIU% 
V.  SmUk,  7  Hala.  199;  Childress  r.  McOehee,  1  Ala.  133; 
EoUand  y.  Reed,  11  Ho.  605 ;  Picot  r.  MosUrson,  13  Ka  803; 
and  Devine  r.  Brown,  36  Ak.  506. 

By  the  Coort,  Savbebsov,  (X  J. 

This  ia  an  action  to  recover  possession  of  certain  premises 
under  the  provisions  of  the  Act  concerning  foraible  enterics 
and  imlawfnl  detainers 

It  appears  upon  the  face  of  the  complaint  that  the  premisea 
in  question  were  leased  to  James  Irwin,  one  of  the  defendants^ 
by  one  Eichard  M.  Treadwaj,  who  subsequently  sold  and 
conveyed  the  premises  by  deed  to  the  plaintiff,  and  also 
assigned  and  transferred  to  him  the  lease  in  question,  whidi 
was  in  writing;  but  it  does  not  appear,  and  it  is  not  alleged^ 
that  Irwin  subsequently  attorned  to  the  plaintiff  or  in  any^ 
manner  recognized  him  as  hia  landlord. 

An  answer  was  filed,  setting  up  several  defenaea,  which  it 
ia  not  necessary  to  notice^  for  we  propose  to  consider  the  case 
as  if  before  us  on  demurrer  to  the  complaint  When  the  caae 
was  caUed  for  trial  the  defendants  moved  that  the  case  be  dis- 
missed, on  the  ground,  in  effect,  that  the  Ooort  had  no  juria* 
diction  over  the  caae  made  by  the  pleadings,  whidi  waa,  aa 
daimed  by  defendants,  substantially  an  action  of  ejectment, 
and  not  an  action  within  the  meaning  of  the  Act  concening 
unlawful  detainers.  The  motaon  wm  allowed  Igr  the  Omii(^ 
and  the  plaintiff  has  appealed. 
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The  only  question  presented  bj  the  record  is  as  to  whether 
the  plaintiff,  being  the  vendee  of  the  orij^nal  or  oonventional 
landlord,  and  as  to  the  lease  merely  his  assignee,  can  avail 
himself  of  the  remedy  provided  by  the  Act  in  question,  the 
tenant  never  having  attorned  to  him ;  it  being  claimed  on  the 
part  of  th^  defendant  that  the  remedy  in  question  is  given 
only  to  the  conventional  landlord  and  not  to  his  grantees, 
devisees,  heirs  or  assigns,  unless  the  t^iant  shall  have  attorned 
to  them. 

Begarding  the  plaintiff  merely  in  the  character  of  assignee 
of  the  lease,  he  certainly  could  not  maintain  this  or  any  other 
action  for  the  possession,  for  by  the  assignment  of  the  leaae 
he  acquired  no  reversionary  interest  in  the  land,  but  merely  a 
right  to  receive  the  rent  If,  then,  he  can  maintain  the  action, 
it  must  be  solely  upon  the  ground  that  he  has  snoeeeded  to 
the  original  landlord's  title,  and  by  operation  of  law  become 
entitled  to  all  the  rights  and  remedies  which  he  had. 

Upon  inspection  of  the  fourth  section  of  the  Act  (Statutes 
1863,  p.  653),  it  will  be  found  that  this  remedy  is  conferred 
only  upon  '^  the  landlord,"  and  is  not  given  in  terms  at  least 
to  his  successors  in  estate.  Is,  then,  the  vendee  or  devisee,  or 
heir  (for  they  are  all  in  the  same  category)  of  the  landlord  or 
lessor  a  ^  landlord  "  within  the  meaning  of  that  section  t 
,  The  Act  in  question  was  designed  to  afford  a  snmmary  rem- 
edy for  the  recovery  of  land  as  against  a  conventional  tenant 
who  holds  over  contrary  to  the  terms  of  the  lease,  thereby 
relieving  the  landlord  from  the  necessity  of  resorting  to  the 
more  costly  and  dilatory  remedy  afforded  by  the  action  of 
ejectment  It  was  not  int^ided  to  apply  to  any  case  where 
the  title  to  the  land  could  be  made  a  question,  but  only  to 
cases  where  from  the  nature  of  the  relation  between  the  parties 
no  such  question  could  be  made  because  prohibited  by  law. 
Where  the  conventional  relation  of  landlord  and  tenant  eodsta 
the  law  does  not  permit  the  latter  to  dispute  the  title  of  the 
former.  He  is  estopped  by  his  lease.  Hence  in  sneh  a  ease 
the  landlord  is  not  required  to  make  proof  of  his  title,  but  he 
may  rest  upon  the  lease  and  proof  of  a  oompUanoe  en  hia  part 
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with  the  provisioiiB  of  the  Act  touching  a  demand  for  the 
po68e68i<»i.  In  such  a  case  title  ia  not  and  cannot  be  made  a 
question.  Where,  however,  the  conventional  relation  of  land- 
lord and  tenant  does  not  existy  the  latter  b  not  so  estopped, 
there  being  no  privi^  between  him  and  the  plaintiff,  and  he 
may  deny  the  title  of  the  latter  and  put  him  upon  the  proof 
of  his  reversionary  estate.  To  such  ai  case  the  smnmaxy  rem- 
edy afforded  by 'the  statute  in  question  was  not  intended  to 
apply,  and  a  plaintiff  who  cannot  rest  upon  the  lease  and  ia 
oompeUed  in  addition  thereto,  to  make  proof  of  his  title  to 
the  reversion  muat  sedc  redresa  elsewhere.  For  him  this 
remedy  was  not  intended. 

In  ihe  present  case  the  plaintiff,  by  his  own  showing,  ia  not 
the  conventional  landlord.  He  is  an  entire  stranger  to  the 
lease  under  which,  as  he  alleges,  the  defendant  holds.  At  the 
time  the  lease  was  executed,  he  had  no  estate  ia  the  pzemiaes 
ind  no  interest  in  the  reversion.  On  the  contrary,  Ida  estate 
has  come  to  him  since  that  time  by  purchase,  and  the  defend- 
ant has  not  since  such  purchase  attorned  to  him  or  in  )any 
manner  recognized  him  as  his  landlord.  Hence,  before  he  can 
recover,  he  must  prove  his  purchase  from  the  defendants  lessor 
by  the  production  of  a  deed  sufficient  in  law  to  pass  the  estate, 
and  must  prove  its  execution  and  delivery ;  or,  in  other  words, 
he  must  prove  his  title,  which  is  precisely  what  he  is  not 
allowed  to  do  in  this  form  of  action. 

For  authority  in  support  of  the  foregoing  views  the  follow- 
hig  cases  are  cited:  Allen  v.  Smith,  7  Halstead,  199;  Toungg 
V.  Freeman,  8  Green,  New  Jersey,  30;  Holland  w.  Beed,  U 
Mo.  606 ;  Picot  v.  Madenan,  12  Ha  808. 

Judgment  a£Brmed« 

Mr.  Jnatioe  Rhoms  eiq^iessed  no  opiidaA. 
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Btatement  of  Pacts. 


THE  BOARD  OP  COMMISSIONERS  OF  THE  FUNDED 
DEBT  OF  THE  CITY  OF  SAN  JOSE  v.  COLEMAN 
YOUNGER. 


BwciKMHQ  AX  BzBCvn*  CbimucT  lOR  Salb  of  Land.^ — If  a  Board  of 
OommiMtonon,  havtBg  the  title  of  the  laod  of  a  dty  to  tnnt  for  oaJOp  adopt 
a  mlo  to  Mil  to  occupanta  in  poaaeaaion  at  a  cartaln  prica,  and  ona  In  poa> 
aeaalon  of  lerenty-two  acraa  petltlona  to  bay  a  tract  atated  to  contain  aboat 
seventy-two  acrea,  giTlng  couraea,  distances,  and  monamenta  la  tlie  petition, 
and  the  tract  eontalna  the  aeventy-two  acrea»  and  eighty  acrea  In  the  occa* 
patlon  of  another,  and  the  Board  have  the  meana  of  aaeertalalnt  all  the 
facts,  and  make  a  deed  to  the  petitioner,  a  Coart  of  equity  will  not  readnd 
Che  contract  at  the  salt  of  the  Board. 

IPacts  MscBsaABT  TO  OBTAXM  Bsaciasioir  or  BzacimED  OoiiTnAGT.r— Wbeia  a 
party  seeka  the  readaaloii  of  an  executed  contract  for  the  sale  of  land  on  the 
sroand  of  a  falae  aaggeation.  It  must  appear  that  the  mlarepreaentatloo 
complained  of  was  as  to  a  material  fact  by  which  the  party  was  Induced  ta 
make  the  contract  to  hla  Injury,  and  In  relation  to  which  he  placed  conlldeiiea 
•  the  other,  1^  reaaon  of  hla  not  baring  the  meana  of  knowledga  withia  hla 
own  reach. 

HisRBPBBSBKTATioir  WITHOUT  iMJintT. —  A  naked  mlsrepresentaHoo,  howerer 
wrong  In  point  of  moraJa,  nnaccompanled  by  actual  damage;  doea  not  aJfavl 
ground  for  relief  againat  an'  ezecnted  contract  for  the  aale  of  land. 

BaaciaaioN  or  Contbact  vt  Rbaboh  or  SuppaaaaioN  or  Pact. — ^A  contract 
will  not  be  readnded  on  aceoant  of  a  aoppreaalon  of  a  fact  by  ana  party, 
anlesa  the  concealment  reanlted  la  injary,  and  the  ooaeealed  fact  waa  map 
terial,  and  one  wUch  the  party  waa  under  bobm  legal  ar  equitable  obUga* 
tlon  to  diaclose. 

ICiaTAKB  IH  Mdmbbb  OF  Acai8  801A. —  If  land  la  aold  by  oMtea  and  boundir; 
with  a  atatement  of  the  number  af  acrea,  a  mistake  aa  to  the  aumbar  af 
acrea  afforda  no  ground  of  action,  unless  It  appeara  beyond  eontroraray  that 
quantity  waa  one  of  the  principal  condltiona  of  the  contract. 

Wbbn  Vbiioob  hab  Mbans  or  Abcbbtaihiivo  Qvamtitt  or  Lahd.— If  tha 
aeller  haa  the  meana  of  ascertaining  the  quantitty  of  land  and  doea  not  do 
ao,  equity  will  afford  him  ao  relief  aa  the  groond  that  Cha  buyar  mlarepc^ 
aented  the  quantity. 

Appilll  from  the  Distriot  Courty  Third  Judicial  District^ 
Santa  Clara  County. 

This  waa  an  action  to  have  the  deed  of  the  plaintiffa  to  the 
defendant,  bo  far  aa  the  same  included  the  land  in  the  pooees* 
aion  of  Gish,  declared  fraudulent  and  void,  and  to  compel  the 
defendant  to  reconvey  the  same  to  plaintiffs  Plaintiffa  reoof^ 
ered  judgment,  and  on  application  of  defendant  a  new  trial 
/was  granted.  Plaintiffs  appealed  from  the  order  granting  n 
new  triaL 

The  other  facta  are  stated  in  the  opinion  of  the  Oout. 
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.  5.  O:  Hwgkton,  and  &  F.  PeckKam,  for  Appellants,  axgned 
tfiat  the  evidence  showed  aotaal  fraud  beoauae  of  the  false  vog- 
geetion  as  to  qoantitj  oootained  in  the  petition^  and  the  con- 
oealment  of  the  fact  that  Giah  waa  in  poaaeesion,  and  that  if 
the  mistake  was  innocently'  made  on  the  part  of  Younger  it 
-was  still  a  f  raud,  and  cited  Morri$  y.  Nixon,  1  How.  U.  S.  118 ; 
Inffin  V.  Robinson,  13  CaL  116,  126;  Hilliard  on  Mort,  Ch. 
Ill,  Sec&  1  to  4. 

/.  U.  Wiaiams,  C.  T.  Ryland,  and  0.  M.  Tounger,  in  pro. 
per.,  for  Respondent,  argued  that  neither  the  complaint  nor  thD 
evidence  showed  any  fraud  from  which  an  action  could  lie,  and 
eited  Oreen  ▼,  CovUlaud,  10  CaL  317;  Ilerron  y.  Hughes,  25 
Oal.  556 ;  Taylor  v.  Fleet,  4  Barb.  95 ;  Michael  v.  MidiMl,  4 
Iredell's  Ch.  349;  Harris  v.  Taylor,  15  CaL  848;  Meeker  ▼. 
n arris,  19  CaL  878 ;  and  Murdoch  t.  Chenango  Insurance  Co., 
2  Comstock,  210. 

By  the  Court,  Saitoksson,  C.  J. 

This  ia  an  appeal  from  an  order  granting  a  neiw  trial  upon 
the  application  of  the  defendant 

The  facta  of  the  case,  as  shown  by  the  statemeut  on  motion 
for  new  trial,,  so  far  as  a  statement  of  the  same  ia  material  to  ■ 
proper  understanding  of  the  grounds  of  our  decision,  are  aub^ 
atantiaUy  as  follows: 

On  or  about  the  15th  of  December,  1860,  the  defendant,  \^ 
his  agent,  C.  B.  Younger,  made  application  to  the  plaintiffs  bgr 
petition,  in  writin^^  for  a  conveyance  from  them  to  him  of  a 
certain  tract  of  land  held  by  them  as  trustees  for  the  purposes 
and  as  pnmded  in  an  Act  entitled  ''an  Act  to  authorize  tha 
funding  of  the  unfunded  debt  of  the  CSty  of  San  Jose  and  to 
provide  for  the  payment  of  the  same,^  passed  April  21st,  1858. 
(Statutes  of  1858,  p.  193.)  The  petition  described  the  land  by 
BQetes  and  bolmds,  and  courses  and  distances,  concluding  the 
description  in  these  words:  ''containing  about  seventy-two 
acres  of  land.**    For  the  purpoaea  of  their  own  govemmeiift 
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in  the  sale  of  lands,  the  Commiaaionen  (the  plaintiffa)  had 
established  a  role  to  the  efFect  that  where  the  land  was  occu- 
pied they  would  sell  only  to  the  actual  occupant  thereof,  and 
far  no  sum  less  than  one  dollar  and  twentf-five  cents  per  acre; 
which  rule,  with  one  or  two  exceptions^  had  been  uniformly 
obaerved  by  them,  and  in  no  case  had  land  been  sold  at  less 
than  one  dollar  and  twenty-five  cents  per  acre.  This  rule  of 
the  Board  of  Commissioners  was  known  to  the  defendant's 
agent  at  the  time  he  presented  his  petition.  Aside  from  the 
contents  of  the  petition,  die  agent  of  the  defendant  made  no 
-representations  to  the  Commissioners  as  to  the  quantity  or  poe- 
seseion  of  the  land,  nor  was  he  asked  any  questions  by  than  as 
to  either.  All  that  passed  between  them  was  an  inqmry  on 
the  part  of  the  agent  as  to. how  much  he  would  have  to  pay 
for  the  land ;  in  response  to  which  he  was  told  that  he  would 
have  to  pay  ninety  dollars,  whidi  sum  he  then  and  there  paid, 
and  ten  days  thereafter  received  from  the  Board  a  CNiveyance 
of  the  land,  following  the  description  in  every  respect  as  set 
out  in  the  petition.  The  conveyance  was  drawn  by  the  defend- 
ant's agent  At  the  date  of  these  transactions  maps  of  the 
land  held  by  the  Board  of  Commissioners^  as  aforesaidy  were 
in  the  possession  and  custody  of  the  Board. 

Subsequently  it  was  discovered  that  the  description  in  the 
•  deed  contained  one  hundred  and  fifty-four  acres  instead  of 
seventy-two;  and  that  at  the  date  of  the  foregoing  traneac- 
tions  the  defendant  was  in  the  actual  possession  of  only  seventy- 
\two  acres  thereof,  and  the  remaining  ei^ty-two  acres  were  in 
\the  actual  possession  of  one  Gish,  the  two  tracts  being  separated 
by  a  fence  belonging  in  part  to  the  defendant  and  in  part  to 
Gish.    The  fact  that  the  description  in  the  petition  and  deed 
« contained  more  than  seventy-two  acres,  and  the  further  fact 
'  that  the  defendant  was  not  in  the  actual  possession  of  the  over- 
plus, was  in  point  of  fact  unknown  to  the  m^nbers  of  the 
Board  at  the  tinie  the  deed  was  executed,  and  the  same  would 
-not  have  been  so  executed  had  they  been  fully  advised  as  to  the 
trath,  because  it  would  have  been  contraiy  to  their  rule  to  have 
done  so. 
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After  the  Board  had  discovered  these  f acts^  they  requested 
the  def sDidant  to  leconvey  the  eighty-two  uere  tnct,  and  pre- 
pared and  tendered  to  him  a  deed  for  that  purpose,  whioh  the 
defendant  refused  to  execute;  but  the  Board  did  not  tender 
back  the  ninety  dollars  which  the  defendant  had  paid,  nor  did 
they  offer  to  rescind  the  entire  contract;  aor  did  the  defendant 
base  his  refusal  upon  the  ground  that  the  last  named  tender 
and  offer  were  not  made,  but  he  professed  ignorance  of  the 
fact  that  his  deed  embraced  more  than  seventy-two  acres  and 
included  eighty-two  acres  in  the  p9ssession  of  Gish^  and  offered 
to  pay  for  the  latter  at  the  rate  of  one  dollar  and  twenty-five 
cents  per  acre.  This  claim  of  ignorance,  however,  it  is  claimed 
by  counsel  for  appellant  (and  we  thhik  justly  so)  is  fully 
answered  by  the  statement  of  his  agent,  while  on  the  witness 
stand,  that  the  defendant  told  him  that  he  wanted  to  indnde 
the  Gish  tract,  because  he  claimed  to  have  title  to  it. 

Although,  as  claimed  by  himself,  Gish  had  been  in  posses- 
sion since  1851,  he  had  never  made  application  to  the  Board 
for  the  purchase  of  the  eighty-two  acre  tract. 

The  gravamen  of  the  complaint  is  that  the  defendant  fraudu- 
lently represented  to  the  Board  that  the  description  in  his 
petition  did  not  contain  more  than  seventy-two  acres,  and 
that  the  whole  tract  therein  described  was  in  his  possesion, 
and  that  he  fraudulently  suppressed  the  fact  that  it  contained 
one  hundred  and  fifty-four  acres,  and  that  Gish  was  in  the 
actual  possession  of  eighty-two  acres^  part  and  parcel  thereof. 
The  Court,  however,  did  not  find  this  to  be  true,  but  found 
that  there  had  been  a  mutual  mistake  as  to  the  quantity  and 
possession  of  the  land. 

In  the  foregoing  statem^it  of  the  case  we  have  omitted  cer- 
tain facts  which  make  a  part  of  the  defendant's  case,  but  we 
have  aimed  to  state  fully  such  facts  as  constitute  the  plaintiff's 
case;  and  we  have  thus  restricted  the  statement  because  we 
are  of  the  opinion  the  plaintiffs  are  not  entitled  to  any  relief 
upon  the  case  made  by  them. 

The  gravamen  of  the  complaint  aa  already  stated  is  Hie 
alleged  fraudulent  representation  of  the  defendant  as  to  the 
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quantity  of  the  hud  contained  in  the  description  thereof  given 
by  him  in  his  petition,  and  the  alleged  fraudalent  suppression 
of  the  fact  that  another  and  not  himself  was  in  possession  of  a 
part  thereof. 

Bescisston  of  a  contract  hy  a  OouH  of  Equity. 

Where  a  party  seeks  a  rescission  of  a  contract  on  the  ground 
of  a  false  suggestion,  it  must  appear  that  the  misrepresenta- 
tion complained  of  was  as  to  a  material  fact,  by  which  the 
party  was  induced  to  make  the  contract,  and  that  he  was 
actually  misled  thereby  to  his  injury;  for  a  naked  misrepre- 
sentation, however  wrong  it  may  be  in  point  of  morals,  unae> 
companied  by  any  actual  damage  or  injury,  does  not  afford 
ground  for  relief  against  an  executed  contract.  Neither  Courta 
of  law  nor  equity  enforce  obligations  or  redress  wrongs  which 
are  such  only  in  foro  conscientias,  and  are  followed  by  no  loss 
or  damage.  It  must  also  appear  that  the  misrepresentation 
was  in  regard  to  some  matter  touching  which  the  party  claimr 
ing  to  have  been  deceived  has  placed  a  known  trust  and  confi- 
dence in  the  other  by  reason  of  his  not  having  equal  means  of 
knowledge  with  him  as  to  the  true  conditions.  But  a  Court 
of  equity  will  not  relieve  a  party  from  a  contract  on  the 
ground  of  misrepresentation  where  no  confidential  relation 
exists  between  the  parties,  and  where  the  means  and  sources 
of  knowledge  being  equally  accessible  and  open  to  both,  the 
party  complaining  has  no  right  to  place  reliance  upon  the 
statements  of  ^he  other;  for  the  law  aids  the  vigilant,  not  the 
idle,  and  will  not  undertake  the  care  of  persons  who  will  not, 
with  the  means  at  hand,  take  care  of  themselves.  (1  Story's 
£q.  Juris.  Sec  196,  et  sequens.) 

So,  where  the  ground  of  complaint  is  the  suppression  of  a 
fact,  the  same  general  principles  apply.  The  fact  concealed 
must  be  a  material  onoi  and  the  concealment  must  result  in 
some  injury  or  prejudice  to  the  party  complaining.  More- 
over the  fact  concealed  must  be  one  which  the  one  party,  upon 
the  ground  of  confidence  or  otherwise,  is  under  some  legal  or 
equitable  obligation  to  disclose  to  the  other^  and  which  the 
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latter,  in  the  language  of  Mr.  Justice  Story,  has  a  right  to 
know,  not  merely  in  foro  covscienticB,  but  juria  et  da  jure.  (1 
Story's  Eq.  Juris.  Sec  204,  ei  aequens.) 

Interrogate  the  facts  of  the  present  case  by  the  light  of  the 
foregoing  pTindpIes  and  we  are  of  the  opinion  that  they  do 
not  stand  the  tests  th^^in  established. 

No  confidential  relation  exists  between  the  parties.  Neither 
has  means  of  knowledge  or  sources  of  information  which  the 
other  has  not  They  occupy  with  respect  to  each  other  the 
naked  relation  of  buyer  and  seller.  The  facts  most  material 
to  the  latter  are  quantity  and  possession.  (We  assume  for  the 
purposes  of  our  decision,  that  they  are  materiaL)  The  land  in 
respect  to  which  the  proposed  contract  is  to  be  made  is  in  the 
immediate  vicinity  and  equally  accessible  to  both,  and  more- 
oTer  the  maps  and  surveys  thereof  are  in  the  immediate  cus- 
tody of  the  seller  and  open  to  his  inspection.  Thus  he  either 
has  all  the  information  or  can  readily  obtain  it,  which  he  needs 
in  order  to  make  a  contract  which  will  be  fair  and  satisfactory 
to  himself,  and  he  had  no  oocanon  or  necessity  for  relying,  in 
any  respect  or  particular,  upcHi  the  statements  of  the  buyer. 
Under  these  circumstances  the  buyer  proposes  to  purchase  the 
land  in  question,  submitting  his  proposition  in  writing  in  the 
customary  mode,  and  accompanying  it  with  a  deed  in  each  of 
^hich  the  land  which  he  proposes  to  buy  is  alike  described 
by  courses  and  distances,  metes  and  bounds  and  quantity.  He 
Tolunteers  no  statement  as  to  the  fact  of  possession  or  quan- 
tity and  is  asked  no  questions  as  to  either.  He  merely  asks 
the  price  in  gross,  and  on  being  told,  pays  it  True  he  knows 
that  the  seller  has  a  rule  to  the  effect  that  he  will  sell  to 
the  occupant  in  preference  to  any  other  purchaser;  but  he  also 
knows  that  the  rule  is  merely  an  arbitrary  one,  not  bind- 
ing upon  him  much  less  upon  the  buyer,  and  that  he  can  de- 
pan  from  it  if  so  disposed.  The  seller  takes  the  money,  xe- 
tains  the  deed  for  fifteen  days,  thus  affording  him  ample  time 
and  opportunity  for  investigation^  (which  entirely  nqpatives 
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the  idea  that  he  was  taken  bj  surprise^;  and  then  deliven  it 
to  the  buyer  duly  executed  and  acknowledged* 

No  representations  were  made  ezcqpt  through  the  petition 
and  deed.  Upon  the  fact  of  possession  they  were  both  silent 
Upon  the  fact  of  quantity  they  both  told  two  stories,  one  true 
and  the  other  false,  or  we  will  assume  that  they  told  two 
stories,  one  true  and  the  other  false,  thus,  contrary  to  the  rule 
of  law,  attaching  to  the  language  '^  containing  about  seventy- 
two  acres''  the  same  force  and  effect  which  is  accorded  to 
landmarks  accompanied  by  courses  and  distances  npon  the 
question  of  quantity.  The  former  did  not  profess  to  state  the 
precise  quantity,  while  the  latter  supplied  the  data  from  which 
the  exact  quantity  could  be  ascertained  by  computation;  or 
if,  as  claimed  by  counsel  for  appellant,  the  courses  and  dis- 
tances are  inaccurate,  the  landmarks  given  afforded  the  means 
for  their  correction  with  a  view  to  the  computation.  In 
view  of  these  facts,  it  is  at  least  doubtful  whether  there  was 
any  misrepresentation  at  all  as  to  quantity,  especially  in  view 
of  the  fact  that,  after  all,  the  entire  representation  was  a  mere  . 
description  of  the  land,  given  mainly  for  the  purposes  of  a 
formal  conveyance,  rather  than  as  a  statement  of  facts  for  the 
purpose  of  effecting  a  sale  and  purchase,  and  in  view  of  the 
law,  which  is  to  the  effect  that  the  language  '^containing 
about  seventy-two  acres,''  or  any  equivalent  language  in  a 
deed  is  mere  matter  of  descripticm,  and  of  but  little  if  any 
account  for  that  purpose  even,  and  always  gives  way  to  courses 
and  distances,  which  in  turn  give  place  to  metes  and  bounds. 
Hence,  where  land  is  sold  by  metes  and  bounds,  concluding 
with  a  statement  of  the  number  of  acres,  a  mistake  as  to  the 
number  of  acres  affords  no  ground  of  action  by  either  party 
against  the  other,  unless  it  be  made  to  appear,  beyond  oontro- 
versy,  by  dear  and  positive  testimony,  that  quantity  consti- 
tuted one  of  the  principal  conditions  of  the  contract,  and  did 
not  operate  merely  as  an  inducement  to  the  purchase.  {Mar- 
vin  V.  Bermett,  26  Wend.  169;  8  Paige,  SIS.)  The  expres- 
sions used  in  such  cases  ''about  so  many  acres,''  or  ^'so  many 
acres,  more  or  less,"  being  openly  indetermiiiate  and  uncertain. 
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show  that  they  are  not  of  the  essence  of  the  oontract,  and  that 
reliance^  so  far  as  quantity  is  concerned,  is  placed  entirely 
upon  the  description  hy  metes  and  bounds;  so  if  it  should, 
upon  an  after  computation  turn  out  that  there  is  a  greater  or 
leas  number  of  acres  than  stated,  there  can  be  ho  recovery  for 
the  excess  or  deficiency,  aa  the  case  may  be,  especially  where, 
as  in  the  present  case,  the  complaining  party  has  had  every 
opportunity,  by  the  exercise  of  ordinary  vigilance,  of  guard- 
ing against  any  mistake  in  that  respect  {Marvin  v.  Betmett, 
tupra;  Northrop  v.  Sumner,  27  Barb.  196 ;  The  Morrie  Canal 
Company  v.  Emmett,  9  Paige,  168.) 

But  even  assuming  that  it  did  amount  to  such  a  misrepre- 
sentation on  the  part  of  the  defendant  as  to  the  quantity 
embraced  within  the  boundaries  given  by  him  as  would,  under 
some  circumstances,  entitle  the  plaintiffs  to  relief  in  a  Court 
of  equity,  we  think  that  such  circumstances  are  entirely  absent 
from  this  case  and  that  any  loss  or  injury  susta.ined  by  them 
is  to  be  attributed  to  their  own  negligence  and  laches.  They 
had  the  means  of  ascertaining  the  true  quantity  at  hand, 
either  by  an  inspection  of  the  surveys  and  maps  in  their  pos- 
session, or  by  visiting  and  inspecting  the  premises  themselves 
which  were  in  the  immediate  vicinity  and  as  accessible  to 
tb^n  as  to  the  defendant  *  They  not  only  did  not  resort  to 
either  of  those  sources  of  information,  but  they  did  not  even 
take  the  precaution  of  asking  the  defendant  as  to  the  accuracy 
of  his  estimate  of  the  quantity.  JSaving  thus  failed  to  exer- 
cise even  the  most  ordinary  care  and  diligence,  a  Court  of 
equity  will  not  listen  to  their  complaint  (1  Story's  Eq.  Juris,, 
Sec  200.) 

What  has  heen  said  as  to  the  alleged  misrepresentation  at 
to  quantity  applies  also  as  to  the  alleged  concealment  of  the 
fact  that  another  and  not  the  defendant  was  in  the  actual  pos- 
session of  a  part  As  already  remarked,  the  contracting  par- 
ties stood  at  arms  length,  each  acting  upon  his  own  judgment, 
and  neither  needing  or  asking  information  from  the  other.  If 
there  was,  therefore,  any  legal  or  equitable  obligation  cust 
npon  the  defendant  to  disclose  the  fact  that  he  was  not  in  tlie 
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possession  of  the  entire  tract,  it  was  8o  cast  only  by  force  of 
the  rule  adopted  by  the  Board,  not  to  sell  except  to  the  actual 
occupant.  But  that,  as  already  stated,  was  an  arbitrary  rale 
of  private  conduct,  not  binding  upon  the  Board,  and  certainly 
not  upon  any*  one  else,  and  one  which  the  Board  oould  not 
adhere  to,  if  the  actual  occupant  failed  to  apply  for  the  land 
within  a  reasonable  time,  without  violating  their  trust,  and, 
to  a  certain  extent,  defeating  the  object  for  which  it  was 
created.  The  Act  of  the  Legislature  creating  the  trust  makes 
no  provision  for  such  a  rule,  and  while  we  admit  that  its  adop- 
tion by  the  Board  was  unobjectionable  and  proper,  it  cannot  be 
regarded  as  imposing  either  an  equitable  or  legal  obligation 
upon  any  one. 

We  have  not  noticed  the  technical  points  made  in  the  case, 
because  we  deemed  it  best  for  the  interest  of  both  parties  to 
ground  our  decision  upon  the  merits,  all  the  facts  bemg  before 

OS. 

The  order  granting  a  new  trial  b  affirmed. 

Kr.  Justice  Bnonn,  being  disqualified,  did  not  participate 
in  the  decision. 


WHLTAM  T.  WALLACE  v.  THE  MAYOR  AND  COM- 
MON  COUNCIL  OF  THE  CITY  OF  SAN  JOSE. 

Powm  or  Matob  ahd  Comwok  Coirvcn.  ov  fSUir  Josi  vo  Sim — Tbo  tfnyor 
tad  Common  Coaodl  of  the  Cltj  of  Sab  Joa^  ean  iQe  In  the  corporntt  muno 
for  the  recovery  of  tnch  i^al  property  as  belongs  to  the  dty. 

PowsR  OF  Mayor  and  Common  Council  or  San  losS  to  Contiact.*- Tho 
Mayor  mnd  Common  Conncfl  of  the  City  of  San  JosA  hSTS  no  power  to  enter 
Into  a  contract  by  which  the  dty  becomes  obligated  to  pay  an  attorney  at 
a  future  time  a  sum  of  money.  If  he  sneceeds  In  placing  the  dty  In  pos- 
session of  certain  real  estate,  unless  there  Is  money  In  the  Treasury  at  the 
time  to  pay  the  same,  after  paying  the  expenses  of  the  dty  goremment  and 
all  other  demands  legally  doe. 

Contbact  bt  San  Joss  Cbbatxno  Dnrr  10  abisi  in  Fdtub9l — The  Mayor 
and  Common  Council  of  San  Jos^  hare  no  authority  to  bind  the  dty  by  the 
creation  of  a  debt  to  arise  In  future,  unless  there  Is  money  In  the  Treasnry 
at  the  time  to  pay  the  sama,  after  paylac  tba  afwptnses  ef  the  fotenmeat 
and  all  other  demands  legally  dna. 
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CoimucT  OF  Municipal  Cobpobatiom. —  A  mmiieliMl  oorponitloB  to  not  boand 
by  a  contract  made  by  Ita  offlcen,  unlcM  th«  Act  of  Ineorporatloii  delegated 
the  power  to  make  It 

CoxnucTiKo  WITH  MinriciPAL  Cobfobatiox. —  Tboae  irh#  eoatn«t  with  a 
municipal  corporation  are  bound  to  know  the  extent  of  the  fower  oi  Its 
office  ra. 

Zhdexcb  in  Butt  against  Ban  JosA.— In  a  nilt  agaJnat  tho  Mayor  aad 
Common  Ooandl  of  the  City  of  San  JoaC  on  a  contract  creatine  a  debt,  the 
defendant  may  proTe  that  at  the  time  the  contract  was  made  there  was 
BO  money  In  the  City  Treasury  except  what  had  been  appropriated  to  pay 
current  expenses  of  the  dty  goTemment  aad  Its  lagal  indebtedaeaa. 

Appeal  from  the  DiBtiict  Oorurt^  Third  Jndioial  DiBtri0t» 
Santa  Clara  County. 

The  factfl  are  stated  in  the  opinion  of  the  Gourt 

Francis  E.  Spencer,  for  Appellant,  argued  that  the  corpora- 
tion was  not  bound  by  the  contract^  as  it  created  a  debt  within 
the  meaning  of  the  twelfth  section  of  the  Act  of  incorporation, 
and  cited  People  v.  Johnson,  6  CaL  600;  Nouguez  v.  Douglase, 
7  Cal.  69;  The  People  ex  rel  McCuUaagh  v.  Paeheeo,  27 
CaL  176, 

WUUam  T.  Wallace,  in  pro.  per.,  for  Respondent,  argued 
that  a  municipal  corporation  has  all  the  incid^ital  powers  un- 
der our  system  which  it  possessed  at  common  law,  unless  the 
Act  creating  it  denied  or  limited  these  powers,  and  cited  Kyd 
on  Cor.  p.  13;  and  Angell  &  Anues  on  Cor.  p.  1.  He  also 
argned  that  the  contract  in  question  did  not  create  a  debt,  and 
cited  State  of  California  v.  McCavley,  16  Cal.  454.  He  also 
argued  that,  as  the  power  to  contract  a  debt  was  not  taken 
a^vay  if  there  was  money  in  the  Treasury  to  meet  the  same,  that 
the  power  to  appropriate  moneys  afterwards  to  come  into  the 
Treasury  was  unlimited,  and  cited  16  CaL  84;  Id.  849;  and 
27  CaL  208. 

By  the  ODnrty  Ovbbkt,  J. 

This  action  was  bmu^t  on  a  ixmixmdL,  mder  seal,  purport- 
ing to  have  been  executed  on  the  8th  of  April,  1863,  by  the 
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defendant,  a  municipal  corporation,  of  the  first  part,  and  the 
plaintiff,  an  attorney  and  counsellor  at  law,  of  the  seoond  part 

This  contract,  in  the  first  place,  recites  that  the  Cily  of  San 
Jo86  at  that  date  claimed  to  be  the  owner  and  entitled  to  pos- 
session and  control  of  certain  lots  and  parcels  of  land  situate 
within  its  corporate  limits,  which  before  then  were  devoted 
and  dedicated  bj  the  city,  throu^  its  corporate  authorities, 
to  educational  purposes,  and  that  divers  persons  had  entered 
into  the  possession  of  several  such  lots  and  claimed  to  be  the 
owner  of  them,  and  refused  to  surrender  them  to  the  citp'  or 
its  authorities;  and  that  the  city  and  its  authorities  desired  to 
reduce  the  same  parcels  of  land  to  their  possession  and  control 
for  educational  purposes ;  and  that  to  accomplish  this  end,  the 
parties  of  the  first  part,  the  Mayor  and  Common  Council,  in 
behalf  of  the  city  and  for  themselves  and  their  successors  in 
office,  had  retained  and  employed  the  plaintiff  as  an  attorney 
at  law  to  institute  and  conduct  such  actions  on  behalf  of  the 
city  as  was  or  should  be  necessary  for  the  recovery  of  the  poB- 
session  of  such  of  the  lots  and  parcels  of  land  as  might  be 
recoverable.  Then  follows  a  covenant  on  the  part  of  the  plain- 
tiff to  render  his  services  as  an  attorney  at  law  faithfuUy  and 
diligently,  in  and  about  the  subject  matter  for  whidi  he  was 
employed.  The  compensation  which  he  was  to  have  for  his 
services,  the  contracting  parties  agreed  should  be  fifty  per  eent 
of  the  cash  value  of  each  of  the  lots  or  parcels  of  land  whidi 
should  be  recovered  in  any  of  the  actions  that  might  be  brought. 
Such  compensation  was  to  be  paid  in  the  '^  current  gold  and 
silver  coin  of  the  country,"  whenever  the  city  or  its  authorities 
should  obtain  the  actual  possession  of  the  lot  or  lots  of  land 
recovered,  provided  the  plaintiff's  compensation  in  the  aggre- 
gate should  n^er  exceed  eight  thousand  dollars. 

Soon  after  the  date  of  this  contract  the  terms  of  the  then 
incumbents  of  the  offices  of  Mayor  and  Common  Council 
expired,  and  a  new  board  of  municipal  officers  succeeded.  At 
a  meeting  of  this  new  board  of  officers,  held  on  the  4th  of 
May,  1868,  a  resolution,  preceded  by  a  preamble  amiigning  the 
reason  for  it,  was  passed,  declaring  that  they,  the  Mayor  and 
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Common  Council,  deemed  the  said  contract 
good  faith,  justice,  law  and  equity,  as  also  of  the  provisiona  of 
the  city  darter;"  and  further  declaring  that  they  would  not 
hold  themselves,  in  their  municipal  capacity,  bound  by  any  of 
the  conditions  set  forth  in  such  contract 

The  plaintiff  brought  his  action,  alleging  in  his  complaint 
and  proving  on  the  trial  that  he  entered  upon  the  performance 
of  the  contract,  and  actually  performed  certain  services  in  the 
investigation  of  the  rights  of  the  defendant  to  the  several  lota 
and  parcels  of  land  referred  to  in  the  agreement,  after  which 
be  was  served  with  a  copy  of  the  resolution  last  mentioned. 
He  also  averred  that  at  all  times  after  the  execution  of  the 
contract  until  the  commencement  of  the  action  he  had  been 
ready  and  willing  to  perform  it,  and  had  kept  and  performed 
it  on  his  part,  but  that  defendant  had  and  still  refused  to  per^ 
form  it  on  his  part,  and  refused  to  permit  the  plaintiff  to  insti- 
tnte  any  action  or  actions  for  the  recovery  of  the  possession  of 
the  said  lots  of  land  or  any  part  of  the  same.  Belying  upon 
the  matters  stated  as  a  breach  of  the  agreement  on  the  part  of 
the  defendant,  the  plaintiff  alleged  that  he  was  entitled  to 
have  and  receive  of  the  defendant  eight  thousand  dollars  in 
gold  and  silver  coin*  By  an  amendment,  the  plaintiff  added 
to  his  original  complaint  a  count  in  assumpsit  upon  a  quantum 
meruit,  alleging  a  breach  of  the  defendant's  promise  to  his 
damage  in  the  sum  of  three  thousand  dollars. 

To  both  counts'  of  which  the  complaint  consisted,  the  defend- 
ant demurred  on  various  grounds,  among  which  are  the  fol- 
lowing: 

First — That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Second  —  That  it  does  not  appear  from  the  complaint  that 
any  legal  or  valid  contract  was  entered  into  between  the  par- 
ties. 

The  demurrer  was  overruled,  whereupon  the  defendant 
answered,  traversing  every  material  allegation  of  the  com- 
plaint 

At  the  trial  the  defendant  offered  to  prov«; 
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First  —  That  all  the  right,  title  and  interest  that  the  defend- 
ant ever  had  in  the  premises  referred  to  in  the  contract  had 
long  before  the  date  of  it  vested  and  jet  remained  in  the 
Board  of  Commissioners  of  the  Funded  Debt  of  the  City  of 
San  JosS,  and  that  said  premises  did  not  belong  to  the  defend- 
ant at  the  date  of  the  contract. 

Second  —  That  when  the  contract  was  executed  there  were 
no  funds  or  money  in  the  Treasury  of  the  city,  or  belonging  to 
the  corporation,  appropriated  for  the  recovery  of  the  possesr 
sion  of  said  premises;  also,  that  no  appropriation  in  behalf  of 
the  corporation  of  any  money  belonging  to  the  city  or  in  its 
Treasury  for  the  purpose  of  recovering  said  lots  or  any  por- 
tion of  them  had  been  made;  also,  that  at  that  time  there  was 
not,  nor  since  then  had  been,  any  funds  or  money  belonging 
to  the  corporation  or  in  the  Treasury  of  the  city,  which  was 
not  appropriated  for  the  purpose  of  paying  the  current 
expenses  of  the  city  government  and  the  legal  indebtedness  of 
the  city  which  had  accrued  before  that  time. 

Third  —  That  no  report  was  ever  made  or  published  in  rela- 
tion to  the  expenditure  contemplated  by  the  contract;  and 
that  no  election  had  ever  been  called  or  held  for  the  purpose 
of  voting  for  or  against  any  such  proposed  expenditure. 

All  this  evidence  was  excluded  on  the  ground  that  the  same 
was  irrelevant,  and  to  this  ruling  the  defendant  duly  excepted* 
The  plaintiff  obtained  a  verdict  for  fifteen  hundred  dollars,  on 
which  judgment  was  entered.  Whereupon  the  defendant 
applied  for  a  new  trial,  which  was  refused. 

Powers  of  the  Common  Council  of  San  JosL 

The  questions  presented  necessarily  require  an  examination 
respecting  the  powers  of  the  Common  Council  of  the  City  of 
San  Jose,  under  the  Act  of  incorporation  of  1859,  which  was 
amended  in  some  particulars  not  important  to  this  ease,  in 
1863.  The  only  powers  which  the  Council  had  at  the  time 
the  contract  on  which  the  action  was  brought  was  executed, 
are  to  be  found  in  the  Act  of  1859.  The  tenth  section  of  the 
Act  confers  upon  the  officers  the  power  to  pass  such  ordinancea 
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is  they  may  deem  expedient  for  certain  specific  purpoeea,  and 
the  next  section  specifies  what  must  be  done  to  render  an 
ordinance  valid  and  of  legal  force.  The  twelfth  section  declares 
that  ^^  the  Common  Council  shall  have  no  power  to  create  any 
debt  upon  the  credit  of  the  city,  nor  to  make  any  expenditure 
for  improvements  except  as  provided  for  in  this  Act,  nor  shall 
any  warrant  be  drawn  on  the  City  Treasury,  unless  there  shall 
be  sufficient  moneys  to  meet  the  same  after  paying  the  expenses 
of  the  government,  and  all  other  demands  legally  due;"  and 
by  the  fourteenth  section  of  the  Act  it  is  provided  as  follows: 
'^At  each  regular  meeting  of  the  Council  they  shall  inquire 
into  the  condition  of  the  streets,  bridges,  school  houses,  fire 
department,  and  all  property  belonging  to  the  city,  and  if  it 
shall  appear  that  the  interests  of  the  city  demand  an  expendi- 
ture of  more  money  than  there  is  in  the  Treasury  appropriated 
for  such  purpose,  or  to  recover  possession  of  any  real  estate 
or  property  of  said  city,  they  shall  make  a  report  of  the  same^ 
to  be  published  in  some  newspaper  in  the  city,  particularly 
specifying  the  object  or  objects  for  which  the  expenditure  is 
required,  and  the  amount  of  money  necessary  to  be  raised  by 
tax  to  meet  the  same,  and  immediately  thereafter  the  said 
Council  shall  call  an  election,  giving  ten  days'  notice  thereof, 
at  which  the  persons  who  are  legal  voters  and  tax  payers  of 
said  city  may  vote  for  or  against  a  tax  to  meet  the  proposed 
expenditures.  The  voting  shall  be  by  ballot,  and  a  majority 
vote  shall  determine  if  such  tax  shall  be  levied  or  not  The 
Conunon  Coimcil  shall  examine  and  declare  the  result,  and  if 
the  vote  is  in  favor  of  levying  the  tax,  the  Common  Council 
shall  forthwith  order  the  tax  or  taxes  to  be  levied  and  collected, 
upon  the  basis  of  the  last  assessment,  and  shall  make  the  pro- 
posed expenditure;  provided,  that  the  special  tax  thus  levied 
shall  for  no  one  year  exceed  more  than  one  half  of  one  per 
cent  on  the  valuation  of  the  property,  as  shown  by  the  last 
assessment  roll,  and  shall  be  levied  and  collected  as  provided 
by  kw  for  the  levy  and  ocdleotion  of  State  and  county  taxes; 
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provided,  farther,  that  no  special  tax  for  any  ane  year  shall 
exceed  the  amount  of  three  thousand  dollars.'*. 

Power  of  a  Common  Council  to  bind  a  city  by  contract. 

Assuming  that  the  resolution  bj  authority  of  which  the 
contract  with  the  plaintiJBf  was  executed  by  the  Mayor  and 
Common  Council  was,  in  effect,  an  ordinance,  and  that  it  was 
passed  by  a  competent  majority,  it  is  necessary  to  go  further 
and  ascertain  whether  even  then  the  Mayor  and  Council  had 
authority  to  bind  the  city  by  the  contract  entered  into. 
Respecting  corporations  generally,  the  late  Chancellor  Kent 
said :  "  The  modem  doctrine  is  to  consider  corporations  as 
having  such  powers  as  are  specifically  granted  by  the  Act  of 
incorporation,  or  as  are  necessary  for  the  purpose  of  carrying 
into  effect  the  powers  expressly  granted,  and  as  not  having 
any  other.*'  (2  Kent's  Com.  298.)  He  speaks  of  the  rule  thus 
briefly  stated  as  an  obvious  doctrine,  which  had  been  declared 
by  the.  Supreme  Court  of  the  United  States,  and  repeated  in 
the  decisions  of  the  State  Courts,  and  then  says:  '^As  cor- 
porations are  the  mere  creatures  of  law  established  for  special 
purposes,  and  derive  all  their  powers  from  the  Acts  creating 
them,  it  is  perfectly  just  and  proper  that  they  should  be 
obliged  strictly  to  show  their  authority  for  the  business  they 
assume,  and  be  confined  in  their  operations  to  the  mode  and 
manner,  and  subject  matter  prescribed."  The  reasons  which 
are  the  foundation  of  this  doctrine  in  respect  to  private  cor- 
porations, apply  a  fortiori  when  considering  the  powers  of 
municipal  corporations.  In  Argenti  v.  City  of  San  Frarudsco, 
16  Cal.  282,  the  Court  say:  "A  municipal  corporation  can 
only  act  in  the  cases  and  in  the  mode  prescribed  by  its  ohar^ 
ter,"  and  the  same  doctrine  as  to  subject  matter  is  inculcated 
in  the  case  of  City  of  Oakland  y.  CarperUief,  18  OaL  645. 

By  the  Act  to  incorporate  the  City  of  San  Josfi,  passed  in 
1850,  the  corporate  authorities  could  sue  and  be  sued;  might 
grant,  hold  and  receive  property,  real  and  personal,  within 
the  city;  might  lease,  sell  and  dispose  of  the  same  for  the 
benefit  of  the  eily,  and  might  provide  for  the  regolatian  and 
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use  of  all  commons  belonging  to  the  city.  To  all  these  rights, 
titles,  interests,  and  possessions,  liabilities  and  obligations, 
the  Mayor  and  Common  Oonncil  succeeded,  under  the  Aot 
passed  in  1869 ;  and  therefore  they  possessed  the  capacity  to 
sae  in  the  corporate  name  for  the  recovery  of  such  real  prop- 
f^  as  belonged  to  the  corporation  at  the  time  the  contract 
in  question  was  executed,  for  which  purpose  counsel  might  be 
employed,  provided  the  conditions  to  the  exercise  of  such  power 
existed 

The  Common  Council,  as  we  have  seen,  had  no  power  to 
create  a  debt  upon  the  credit  of  the  city,  unless  there  was 
sufBcient  anoney  on  hand  to  meet  the  same,  after  paying  the 
expenses  of  the  Government  and  all  other  demands  legally 
due.  Money  sufficient  to  meet  a  debt  to  be  so  created,  over 
and  above  enough  to  pay  the  expenses  of  the  city  government 
and  aU  other  demands  legally  due,  was  a  condition  precedent 
to  the  power  of  the  Council  .to  create  a  debt  which  should  be 
binding  on  the  city.  It  does  not  appear  from  the  complaint 
or  otherwise  that  there  was  money  in  the  City  Treasury  prop- 
erly applicable  to  pay  the  debt  for  which  it  was  intended  by 
the  contract  the  city  was  to  become  liable.  But  as  an  answer 
obviating  the  objection  founded  on  the  twelfth  section  of  the 
Act,  the  plaintifiF  says:  '' The  contract  created  no  debt  against 
the  city  at  the  time  it  was  executed."  Literally  this  may  be 
true,  because  the  contract  was  executory,  and  the  debt  con- 
templated by  it  was  to  accrue  and  become  due  at  some  time 
in  die  future.  If  no  debt  could  accrue  and  become  due  the 
plaintiff  under  the  contract,  then  it  was  not  possible  for  him 
to  sustain  any  injury  by  its  violation.  Hence,  to  maintain  the 
action  in  this  case,  it  was  necessary  to  assume  that  if  the 
plaintiff  had  been  permitted  to  proceed  under  the  contract, 
the  corporation  would  have  recovered  at  least  some  of  the 
lots  in  the  actions  to  be  commenced  and  prosecuted  by  the 
{liaintiff,  and  that  upon  such  recovery  the  defendant  herein 
would  have  become  indebted  to  the  plaintiff.  The  Common 
Council  had  no  authority  to  provide  for  the  Greati<m  of  a  debt 
to  arise  in  the  future,  any  more  than  to  create  a  debt  directly 
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and  in  presenti.  The  creation  of  a  debt  was  contemplated  and 
intended  by  the  contract  as  much  as  if  it  had  been  provided 
to  pay  a  som  certain  at  a  particular  day,  depending  upon  no 
other  contingency  than  that  the  plaintiff  should  render  certain 
services  as  the  consideration  therefor. 

The  Conmion  Council  were  the  agents  of  the  corporation, 
and  their  authority  was  special  and  their  power  distinctly  cir- 
cumscribed. The  corporation  could  not  become  bound  by 
the  contract  unless  it  was  made  by  the  Mayor  and  Council  in 
the  exercise  of  the  power  delegated  by  the  Act  of  incorpora* 
tion,  and  within  its  limits.  In  dealing  with  these  officers  the 
plaintiff  was  bound  to  know  the  extent  of  their  power,  and  to 
see  that  the  condition,  on  whidi  alone  it  could  arise  and  sub- 
sist, had  existence.  (Blum  v.  BoberUan,  24  Cal.  140;  Branr 
ham  V.  Mayor,  etc.,  of  San  Jose,  24  CaL  604;  Brady  v.  Mayor, 
etc.,  of  New  York,  2  Bosw.  173;  8mft  r.  City  of  WiUiams- 
hurg,  24  Barb.  427.)  The  fact  that  these  officers  assumed  to 
make  the  contract  and  thus  bind  the  corporation,  did  not  cre- 
ate the  presumption  that  they  possessed  the  power  which  they 
attempted  to  exercise,  for  no  officer  can  acquire  power  or  juris- 
diction by  the  mere  assertion  of  it  {McMinn  v.  WheUmd,  27 
Cal.  314;  People  v.  CasseU,  5  Hill,  168;  Harrington  r.  The 
People,  6  Barb.  610.) 

Upon  the  trial  of  the  issues  joined,  the  defendant  offered  to 
prove  that  the  facts,  on  which  alone  the  power  of  the  Mayor 
and  Common  Council  could  arise,  had  no  existence,  but  the 
Court  sustained  the  objection  interposed  by  the  plaintiff,  to 
the  effect  that  the  proof  offered  was  irrelevant,  and  constituted 
no  defense  to  the  action.  The  demurrer  having  been  over- 
ruled, and  the  defendant  put  upon  a  defense  upon  an  issue  of 
fact,  we  do  not  see  upon  what  ground  the  defense  proposed  to 
be  proved  could  be  rejected.  If  the  Mayor  and  Council  had 
no  authority  to  enter  into  the  contract,  it  was  not  binding  on 
the  corporation;  and  that  such  officers  had  no  such  authority, 
it  was  the  object  of  the  evidence  offered  to  show. 

There  are  several  other  points  presented  by  the  record  which 
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we  shall  omit  to  conBider,  as  unneoessaiy  to  a  decision  of  this 
case. 
Judgment  reversed. 

Mr.  Justice  RnoDBBy  being  disqualified^  did  not  sit  in  this 

cause. 


ROBERT  S.  THOMPSON  v.  MICHAEL  LYNCH,  Animn*. 

TBATOR  OF  THS  EsTATX  OF  JoHN  P.  HUX,  DsCSASED^  ci  oZs. 

AcnoM  TO  BssTBAHf  A  Baui  bt  AH  ADMiHitnAVOi. —  A  Milo  \j  9M  Admlato- 
trator  of  land  once  the  property  of  the  Intestate,  but  which  he  la  alleged  to 
hare  sold  daring  bis  lifetime,  will  cast  saeb  a  cloud  on  the  title  of  the  Inteft- 
tate*s  prior  grantee  fts  will  enable  him  to  maintain  an  aetlom  to  restrain  the 
sale. 

051  NOT  iif  PossBiisioir  MAT  wnswJK  Saui  OF  LAND. —  Tbe  owner  of  land  not 
In  possession,  may  maintain  an  action  to  restrain  a  sale  of  the  same  by  his 
own  grantor,  which  would  east  a  dond  upon  his  title. 

DmALS  nr  ak  Aitswn. —  An  allegation  in  an  answer  toy  an  administrator 
that  the  defendant  **  aTors  on  Information  and  belief  that  no  snch  deed  or 
deeds  were  cTer  executed,**  Is  a  sofflclent  denial  of  an  aTcrment  In  the  cots- 
plaint  that  defendaars  Intestate  esecvted  and  delivered  the  partloilar  deeds 
referred  to. 

BriDSNCB  TO  Pbots  Sals  of  Laxtd  bt  Imtbstatb  mnnifo  his  Lry«nicB. —  Proof 
that  the  intestate  stated  hi  his  lifetime  that  he  did  not  own  any  Interest 
hi  land,  that  he  had  sold  oat,  uid  of  bis  allowing  others  to  deal  with  the 
land  as  their  own.  Is  not  oridence  saffldeat  to  sustain  aa  allegatloB  la  a 
complaint  against  the  administrator  that  the  latestals  ezeented  aad  do- 
llrered  deeds  of  the  land. 

Appbai.  from  the  District  Court^  Fonrth  Judicial  District^ 
City  and  County  of  San  Francisco. 

Plaintiff  recovered  judgment  in  the  Court  bebw,  and  defend* 
int  appealed. 
The  other  facts  are  stated'in  the  opinion  of  the  Court 

Edward  Tompkins,  for  Appellant. 

Elisha  Cook  J  for  Respondent 

B J  the  Court,  Sawtxr,  J. 

As  to  the  defendant,  Lynch,  administrator  of  HUl — the  <mly 
party  who  has  appealed  —  this  is  an  action  to  restrain  him 
from  selling,  under  an  order  of  the  Probate  Court^  the  interest 
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of  the  inteetate.  Hill,  in  the  premises  described  in  the  com- 
plaint,  and  thereby  casting  a  cloud  upon  plaintiff's  title.  It 
is  conceded  that  Hill  formerly  owned  the  land,  and  that  plain- 
tiff has  acquired,  by  conveyances  from  .him  and  his  grantees, 
five  undivided  sevenths.  The  plaintiff  also  claims  that  he  has 
acquired  the  title  to  the  remaining  two  undivided  sevenths 
through  conveyances  from  Hill  to  Tracy  and  Eedell,  of  one 
seventh  to  each,  and  from  them  by  proper  conveyances  to 
himself.  The  defendant  Lynch,  administrator,  contests  the 
claim  to  these  two  sevenths,  and  insists  that  they  were  never 
conveyed  by  Hill,  and  that  they  still  belong  to  the  estate  of 
his  intestate  and  are  subject  to  be  sold  by  him  as  administra- 
tor. The  contest  is  in  regard  to  these  two  sevenths.  If  the 
plaintiff  has  in  fact  acquired  the  title  to  these  two  sevenths  by 
conveyances  from  HiU,  a  subsequent  sale  and  conveyance  by 
the  administrator  would  give  to  the  grantee  an  apparent  title 
from  the  same  source,  and  the  conveyance  would  necessarily 
cast  a  cloud  upon  the  plaintiff's  title.  {Shaituch  v.  Carson,  S 
Cal.  588 ;  Pixley  v.  Huggins,  16  CaL  133.)  An  action  to 
restrain  the  sale  and  prevent  a  doud  being  cast  upon  plain- 
tiff's title  is  not  one  of  the  new  class  of  actions  provided 
for  in  section  two  hundred  fifty-four  of  the  Practice  Act, 
which  authorizes  a  party  in  possession  of  real  estate  to  inati- 
tute  an  action  '^  against  any  person  who  claims  tm  estate  or 
interest  therein  adverse  to  him,  for  the  purpose  of  determining 
such  adverse  claim,  estate  or  interest''  And  it  is  not  necesr 
sary  that  the  plaintiff  should  be  in  possession  to  enable  him  to 
maintain  an  action  to  restrain  the  sale.  {Hagar  v.  Shindler, 
cmie,  47.) 

The  plaintiff  substantially  states  his  title  to  have  been 
derived  from  Hill,  and  a  link  in  his  chain  of  title  to  one  of 
the  sevenths  in  dispute,  is  a  conveyanpe  from  Hill  to  Tracy, 
and  to  the  other,  a  conveyance  from  Hill  to  BedelL  There  is 
a  question  made  aa  to  the  sufficiency  of  the  denials  in  the 
answer  to  put  the  fact  as  to  these  conveyances  in  issue. 
There  are  some  general  loose  allegationa  in  the  complaint  as 
to  title,  and  the  denials  are  equally  loose.    In  fact,  these  gen^- 
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ral  allegations  of  the  complaint  lack  precisioii,  and  are  in  sooli 
a  form  as  to  make  it  difficult  to  take  issue  oa  the  several  parts, 
and  perhaps  the  denials  cited  in  the  respondent's  brief  are  as 
specific  and  distinct  aa  the  allegations  reasonably  admit  of. 
There  is,  certainly,  much  less  ground  for  holding  the  denials 
to  be  insufficient  than  in  the  ease  of  Landers  ▼•  Bolton,  26  CaL 
393,  referred  to  by  counaeL  But^'  however  this  may  be,  the 
more  ^pecific  allegations  relate  to  the  conveyances  of  the  two 
particular  sevenths  mentioned,  and  the  contest  is  admitted  in 
the  record  to  relate  to  these  alone;  and  with  reference  to 
these  conveyances  there  is  m  clause  of  the  answer  which  is  not 
referred  to  by  respondent.  It  is,  ''And  on  information  alid 
belief  he  avers  that  no  such  deed  or  deeds  (deeds  '  to  said  Tracy 
and  Bedell,  or  either  of  them')  were  ever  executed/*  This 
we  think  puts  the  existaice  of  those  conveyances  in  issue. 

No  deed  from  Hill  to  Tracy  was  produced,  and  no  direct 
evidence  of  any  kind  introduced  to  show  that  there  ever  was 
anj  conveyance  of  any  start  relating  to  the  land  actually  exe- 
cated  by  Hill  to  Tnej.  The  only  evidence  on  the  subject  is 
that  Hill,  some  ten  years  before  the  trial  of  the  suit,  said  that 
he  had  sold  six  sevenths  to  Tracy  and  others  without  saying 
who  the  others  were,  or  how  much  to  Tracy,  and  that  he  sub- 
fcequently  ''swore  that  he  did  not  own  a  foot  in  the  Asylum 
property  or  in  the  Hill  property;  that  he  had  sold  out;''  that 
Staples,  Tracy,  Flint,  Borland  and  Bedell  afterward  dealt  with 
the  property  as  their  own,  and  made  deeds  of  partition  with 
the  knowledge  and,  perhaps,  in  the  presence  of  Hill,  and  with* 
out  any  participation  therein,  or  objection  on  his  part  This 
testimony  was  admitted,  under  objection,  on  the  grounds  that 
it  was  not  the  best  evidence  of  a  convieyance,  and  that  it  was 
irrelevant  and  incompetent  The  plaintiff  alleged  a  convey- 
ance from  Hill  to  Tracy,  as  the  mode  by  which  he  acquired 
his  title,  and  it  devolved  upon  him  to  prove  the  particular 
title  averred.  This  evidence  alone  is  certainly  not  sicfficient  to 
establish  the  fact  Had  there  been  some  direct  proof  that  a 
conveyance  of  the  land  had  been  in  fact  eseeuted  and  lost,  but 
the  fact  not  clearly  established,  the  evidenoe  of  the  wal 


192    '  L£FFiNows3:x  V.  GBiFTOfo.  [Sup.  Ct. 

Opinion  of  the  Court  —  Sainrvr,  J. 

acts  and  declarations  of  the  grantor  hann<mi2ing  with  the 
hypothesis  that  a  deed  had  in  fact  heen  giveni^  would  be  admis- 
sible, perhaps,  as  tending  to  support  the  other  evidence,  and 
as  against  a  stale  claim,  might  be  ^ititled  to  some  considera- 
tion. But  it  would  be  dangerous  to  relj  upon  such  declara- 
tions alone  resting  in  the  memory  of  witnesses  many  years 
after  the  party  making  the  declaratioihs  and  performing  the 
acts  is  dead,  and,  therefore,  unable  himself  to  protect  his 
estate.  This  is  not  secondary  evidence  even*  No  conveyance 
was  attempted  to  be  directly  proved-  The  Court  was  simply 
asked  to  infer  that  that  there  had  been  a  conveyance  from  Hill 
and  Tracy  from  the  general  declaration  that  he  had  sold  out 
his  interest,  and  from  the  fact  that  other  parties  assumed  to 
own  the  land  without  any  apparent  objection  on  his  part^ 
Hill  died  in  1855,  soon  after  the  alleged  acts  and  declarations. 
We  do  not  think  the  Court  was  authorized  to  find  a  convey- 
ance from  Hill  to  Tracy  upon  this  testimony,  and  without 
such  finding  several  of  the  findings  necessaiy  to  sustain  the 
judgment  are  not  justified  by  the  evidence. 

We  feel  compelled,  therefore,  to  grant  a  new  triaL  The 
defendant,  Lynch,  administrator  of  Hill,  is  the  only  party  who 
has  appealed;  as  to  him,  only,  the  judgment  is  xeversed  and 
a  new  trial  ordered. 


H.  LEFFINGWELL  v.  FREDERICK  GRIFFmO. 

Obdsr  not  Appkajlabli. —  An  apponl  does  not  Ito  from  na  or4«r  dticetlag  m 
fUtement  on  motion  for  new  trUI  to  be  tettled. 

Btatsmunt  on  Appbal  pbom  an  Obdbb. —  If,  on  appeal  from  na  order  nisda 
after  judgment,  the  sUtement  conUioa  facta  ontalde  the  record  and  afll- 
davit,  It  aboold  iveeUy  the  gronada  apon  which  appeUent  wiU  ralj. 

Appeal  from  the  District  Court,  Foorth  Judicial  District, 
(Sty  and  County  of  San  Franciaco. 

The  plaintiff-  recovered  a  money  judgment  in  the  Court 
below,  and  defendant  filed  a  statement  on  motion  for  a  new 
trial    Notice  was  given  for  a  settlem^t  of  the  statement  on 
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a  day  named,  but  before  the  time  defendant  paid  the  jndg- 
ment,  and  plaintiff's  attorney  entered  a  satisfaction.  Neither 
party  appeared  at  the  time  named  for  a  settlement  of  the 
statement  Defendant's  attorney  afterwards  gave  notice  for 
a  settlement  of  the  statement,  and  both  parties  appearing, 
plaintiff's  attorney  objected  to  a  settlemmt  on  the  ground  that 
the  motion  had  been  abandoned.  The  Court  OTerruled  the 
objection. 
The  other  facts  are  stated  in  the  c^inLm  of  the  Coiiit* 

Orey  £  Brandon,  for  Appellants 

Bratyks  <£  Whitney,  for  Bespondanti 

By  the  Court,  SHAvna,  J. 

This  appeal  is  from  an. order  oramiling  plaintiff's  objeetioni 
to  defenduit's  motion  for  settlement  of  a  statraneot  on  modoB 
for  new  trial,  and  ordering  said  statement  to  be  settled* 

The  order  is  not  appealable.  It  was  made  in  the  course  of 
proceedings  taken  with  a  view  to  a  now  trial,  and  is  no  more 
the  subject  of  appeal  than  the  order  mtde  in  the  course  of 
the  same  proceedings  fixing  the  IStli  of  February,  1865,  aa 
the  day  for  settling  the  statement 

Further,  there  is  no  speeificaticii  of  grounds  in  the  state* 
ment  accompanying  the  appeaL  The  appeal  is  not  based 
tloae  upon  Uie  affidavit  contained  in  the  record,  but  upon  the 
affidavit  aided  by  a  statement  of  facts  aliunde,  and  is  within 
the  principle  of  Baggin  v.  Clark,  28  OaL  168 

The  appeal  is  dinnissed. 

VobZZULp-tt 
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DONAT  CUEIAC  v.   ALBERT  PACKARD  and  LEWIS 

T.  BURTON. 

DucRABOB  OF  Smuenss  or  Bond  to  Shbbivp. —  If  th«  priDdpato  la  A  bond 
SlTen  to  a  Sheriff  to  release  goodi  from  attachment,  tender  to  the  plaintiff 
In  the  attachment  anlt  the  full  amount  of  his  debt  and  costs,  and  the 
plaintiff  refuses  to  reoatre  the  tender,  the  sureties  are  dlBcharged  from  their 
obligation  on  the  bond ;  and  for  the  purpose  of  discharging  the  sureties.  It 
is  not  necessary  that  such  tender  be  paid  Into  Court,  or  kept  good. 

(TRDSBTAKiira  TO  PBOCuaa  Release  of  Attachment. —  An  undertaking  given 
to  a  Sheriff  to  procure  a  release  of  goods  attached.  Is  fbr  the  benefit  of  the 
plaintiff,  who  maj  sqe  on  It,  and  if  the  Sheriff  takes  a  suffldent  statutory 
undertaking,  he  has  no  further  responsibility. 

VoaM  of  Undbbtaxino  to  Disckabob  Goods  Attachbd. —  A  common  law  bond. 
In  form,  upon  the  prescribed  statutory  conditions,  given,  to  a  Sheriff  to 
•peocnre  a  discbarge  of  goods  attached,  la  a  suffldent  compliance  with  the 
provisions  of  the  statute. 

AnviSBioN  OF  Incoxfbtbnt  Tbbtixont  without  Objection. —  If  testimony 
not  competent  In  law  to  prove  a  fact  is  admitted  without  objection,  and  the 
testimony  Is  treated  by  the  parties  as  competent  la  the  Court  below,  the 
qnestloa  as  ta  Its  competency  cannot  be  raised  In  the  appellate  Court 

An»XAX  from  the  Diatrict  Court,  First  Judicial  District, 
Santa  Barbara  Oountf. 

The  following  is  the  bond  given  to  the  Sheriff  on  which 
fuit  was  brought: 

**  Enow  jbH  men  bj  these  presents,  that  we,  Domingo  Abadio 
k  Brothers  as  principals,  and  Albert  Packard  and  Lewis  T. 
Burton  as  sureties,  are  held  and  firmly  bound  unto  Thomas 
Dennis,  Sheriff  of  the  Oounty  of  Santa  Barbara,  in  the  sum  of 
twenty-five  hundred  dollars,  lawful  mcmey  of  the  United  States^ 
for  the  payment  of  which,  well  and  truly  to  be  paid  to  the  said 
Sheriff  or  his  assigns,  for  which  payment,  well  and  truly  to  be 
paid,  we  bind  ourselves,  our  heirs  and  assigns^  joindy  and 
severally  by  these  presents,  sealed  with  our  seals,  and  dated 
this  16th  day  of  December,  1862. 

'^  The  condition  of  the  above  obligation  is  such  that,  whereas 
the  above  named  Sheriff  has  by  virtue  of  a  writ  of  attach- 
ment, issued  under  the  seal  of  Uie  above  named  Court,  levied 
upon  the  stock  of  goods  now  in  the  Washington  Store,  in  the 
City  of  Santa  Barbara;  now,  therefore,  if  the  said  plaintiff 
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recover  judgment  as  against  the  said  defendants  in  the  above 
entitled  action,  that  die  said  judgment  will  be  well  and  truly 
paid  to  the  extent  of  said  sum  of  twenty-five  hundred  dollars, 
induding  ooeta.'* 

The  other  faets  are  stated  in  the  opinion  of  the  Oourt 

8.  F.  (6  J.  B&ifnold$,  for  Appelkmt^  argued  that  the  bond 
was  a  simple  bond  of  indemnity  to  the  Sheriff;  that  the  plain- 
tiS  in  the  action  had  no  interest  in  it»  and  that  a  tender  to  him 
did  not  disdiaige  the  sureties  They  further  contended  that 
e?en  admitting  a  tender  to  the  plaintiff  oonld  discharge  the 
nizetieSy  that  the  tender  was  not  good  because  the  money  was 
not  paid  into  Oourt  with  the  plea,  and  cited  Ghrab.  Prac.  249 ; 
Pe/Im  ▼.  Shetton,  1  Strange,  688;  and  1  Tidd's  Prac.  640, 
643.  They  further  insisted  that  if  the  bond  was  not  one  of 
indemnity  to  the  Sheriff  it  was  a  oovenast  to  pay  the  amount 
of  the  judgment,  to  secure  which  the  pxoperty  was  attached, 
and  cited  Post  ▼•  Jaehson,  17  John.  346. 

Eugens  Lie9,  for  Bespondent,  argued  that  the  tender  once 
made,  released  the  sureties,  inaamuch  aa  they  merely  undertook 
that  the  principal  would  do  the  very  thing  which  he  did  do 
when  he  made  the  tender,  and  cited  HwysB  ▼•  Josephi,  26  CaL 

635. 

By  the  Court,  SAwnsB,  J. 

Plaintiff,  Curiae,  sued  the  firm  of  D.  Abadie  FrSres,  Decem- 
ber 15th,  1862,  and  attached  their  stock  of  goods.  There- 
upon Abadie  FrSres,  as  principals,  with  defendants  Packard 
and  Burton  as  sureties,  gave  to  the  Sheriff  a  bond  entitled  iij 
aaid  cause,  in  the  sum  of  two  thousand  five  hundred  dollars, 
reciting  the  attachment  by  him  of  said  goods,  and  conditioned 
that "  if  the  said  plaintiff  recover  judgment  as  against  the  said 
defendants  in  the  above  entitled  action,  that  the  said  judgment 
win  be  well  and  truly  paid  to.  the  extent  of  the  said  sum  of 
two  thousand  five  hundred  dollars,  including  costs."       Upon 
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the  execution  of  the  bond,  the  property  attached  was  released. 
The  next  day  after  giving  the  said  bond,  (December  16th)  the 
defendants  in  that  suit,  Abadie  Freres,  tendered  to  the  plain- 
tiff in  the  suit  the  sum  of  two  thousand  dollars — the  principal 
of  the  note  in  suit — in  United  States  l^al  tender  notes,  daim- 
ing  that  they  should  be  received  at  their  faoe;  and  the  full 
amount  of  interest  and  costs  accrued  in  the  suit  in  coin.  The 
plaintiff,  offered  tp  receive  the  legal  tenders  at  their  market 
value,  and  credit  the  amount  on  the  notes,  but  refused  to 
receive  the  sums  tendered  at  the  full  value  expressed  on  tlie 
faoe  of  the  notes.  A  paper  entitled  in  die  cause  admitting 
the  tender  as  above  stated,  signed  ''  Charles  E.  Huse,  attorney 
for  plaintiff,''  was  filed  in  that  oausa  Defendants  never 
answered,  and  judgment  by  default  was  entered  against  them, 
March  18th,  1864,  for  the  amount  of  the  note,  interest  and 
costs.  The  judgment  not  being  paid,  the  Sheriff  assigned  the 
beforementioned  hood,  executed  by  defendants,  Packard  and 
Burton,  as  sureties  for  ^  Abadie  Frdres,"  to  plaintiff,  Ouriae, 
who  thereupon  commenced  this  suit.  The  defendants,  in  their 
answer,  aver  that  after  the  making  of  the  said  bond  the  said 
principals,  '' Abadie  Frdres,''  tendered  to  plaintiff  die'  full 
amount  of  the  sum  due  in  the  action  against  them,  whidi  the 
bond  was  given  to  secure,  together  with  interest  and  costs 
then  accrued,  and  that  thereby  the  said  sureties  became  and 
were  discharged.  Upon  the  trial  the  Court  found  the  facts  as 
alleged,  held  the  sureties  to  be  discharged  by  the  tender,  and 
accordingly  rendered  judgment  for  defendants.  A  motion  for 
new  trial  having  been  made  and  denied,  the  plaintiff  appealed 
from  the  order. 

Appellant  insists  that  the  only  evidence  of  the  tender  is  the 
admission  in  writing,  by  plaintiff's  attorney,  filed  in  the  case  of 
Curiae  v.  Abadie,  25  Gal.  502,  and  that  the  admission  thus  made 
in  another  case  by  the  attorney  of  record  is  not  evidence  ot 
the  fact  in  this  case.  The  Judge,  in  his  finding,  says  the  facts 
were  admitted.  The  statement  does  not,  however,  directly 
so  state.  But  it  appears  by  the  statement  that  **  the  defendant 
offered  and  read  in  evidence,  Ivithout  objectioOy  the  admission 
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of  Charles  R  Huee^  attorney  fo<r  plaintrff  in  said  action  of 
Citriac  v.  Abadie  Brothers  *  *  *  as  follows:"  giving  a 
copy  of  the  admission  in  writing  before  referred  to.  And  that 
"at  tbe  trial  the  plaintiff  asked  the  Court  to  decide,  as  a 
matter  of  law^  '  that  the  tender  of  gre^ibacka  made  by  Abadie 
Brothers,  in  Curiae  v.  Abadie  brothers,  which  waa  not  ac- 
eepted,  nor  was  the  money  paid  into  Conrt^  furnished  no 
defense  to  Packard  and  Burton,  the  defendants  in  the  present 
action/  That  the  Court  refused  so  to  decide,  to  which  ruling 
of  the  Court  the  plaintiff  excepted.''  No  question  as  to  the 
competency  of  this  evidence  to  prove  the  fact  of  tender 
appears  to  have  been  made  at  the  triaL  Nor  do  we  under* 
stand  this  to  be  the  point  of  the  speoiffcation  of  the  ground 
of  new  trial  in  the  statement  But  the  question  raised  waa 
as  to  whether  the  facts  shown  constituted  a  valid  tender*  The 
testimony  having  been  admitted  to  prove  the  f act^  without 
objection,  and  treated  as  competent,  and  the  fact  of  the  tender  . 
having  been  treated  by  all  parties  as  proved,  it  is  now  too 
late  for  the  first  time  to  raise  the  question,  even  admitting^ 
for  the  purposes  of  the  argument,  the  testimony  to  be  incom* 
petent  Had  the  objection  been  made  at  the  proper  time,  other 
testimony  woold  doubtless  have  been  introduced. 

The  question,  therefora^  is,  did  the  tender  disehaig^  tha 
niretiesf  We  think  it  did.  The  contract  of  the  defendanta, 
both  in  substance  and  form,  waa  one  of  suretyship^  to  secuiB 
the  som  due  the  planitiff  from  Abadie  Brothers -^tf  anything 
ahonld  be  found  due — to  the  amount  of  twenty-five  hundred 
dollars.  The  full  amount  due  for  principal,  interest  and  eoeta 
of  suit,  was  subsequently  tendered  in  lawful  money  by  Abadie 
Brothers  to  the  plaintiff,  and  he  had  an  opportunity  to  receive 
his  money  from  the  principals  in  the  bond.  His  refusal  to 
accept  it  was  a  breach  of  good  faith  toward  the  sureties^  and 
their  interests  were  imperilled  by  the  wrongful  acts  of  the 
plaintiff.  The  averments  of  plaintiff's  complaint  show,  tiiat, 
in  point  of  fact,  the  principals  have  become  '^utterly  bank- 
nipt,"  so  that,  in  all  probability,  if  plaintiff  should  recover  in 
this  aetaoob  the  l^ss  wovJd  fall  upon  the  sureties*- and  tlui  m 
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consequence  of  the  act  of  the  plaintiff.  Such  liability  to' loss 
18  the  reason  given  for  the  rule  that  sureties  are  discharged 
by  any  act  of  bad  faith  in  relation  to  their  contraot  on  the  part 
of  their  obligees. 

^'  The  contract  of  suretyship  becomes  extinct  or  discharged 
by  a  lawful  tender  made  by  the  principal  or  his  authorized 
agent  to  the  creditor  or  his  authorized  agent''  (Bouvier's 
Law  Dictionary,  title,  "Suretyship.")  But  we  have  recently 
fully  discussed  the  rights  of  sureties  in  the  case  of  Hayes  v. 
Josephi,  28  Oal.  635.  We  there  said:  " So  when  the  mfeans 
of  satisfying  the  debt  subsequently  comes  into  the  hands  of 
the  creditor,  and  he  does  not  avail  himself  of  such  means,  but 
parte  with  them  without  the  knowledge  or  consent  of  the 
surety,  the  surely  is  discharged.  {Baker  v.  Briggs,  8  Pick. 
129 ;  Hays  v.  Ward,  4  John.  OL  129 ;  8  Serg.  and  R  457 ; 
13  Serg.  and  B.  157.)  Under  these  authorities,  certainly  a  tender 
by  the  principal  debtor,  and  a  refusal  by  the  creditor  to  accept 
the  money,  would  discharge  the  surely.'^  We  see  no  reason 
to  doubt  the  soundness  of  these  views.  Defendants  were  sure- 
ties for  the  debt  for  which  the  tiender  was  made,  and  the  ques- 
tion is  not,  what  might  be  its  effect  upon  the  question  of  costs 
between  the  parties  to  the  smit  —  but  whether  there  was  such 
a  tender  as  made  it  the  duty  of  the  plaintiff  to  receive  the 
money  and  exonerate  the  sureties. 

We  think  the  new  trial  was  properly  denied,  even  though 
the  particular  reason  assigned  may  not  have  been  the  proper 
one. 

Order  denying  new  trial  affirmed. 

By  the  Court,  Sawybb,  J.,  on  rehearing. 

When  a  rehearing  was  granted,  we  had  overlooked  a  clause 
in  section  one  hundred  twenty-three  of  the  Practice  Act,  as 
amended  in  1860,  and  were  under  the  impression  that  sections 
one  hundred  thirty-six  and  one  hundred  thirty-seven  controlled 
the  case. 

Section  one  hundred  twenty^three  of  the  Praodoe  Act  pro- 
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vides  thai  the  Wtit  of  attachmeat  shall  be  directed  to  the 
Sheriffy  etc^  and  requires  him  to  attach  and  safely  keep  all  the 
property  of  the  defendant,  etc.^ ''  tmlefS  the  defendant  gvoes  him 
security  by  the  imdertoking  of  at  least  two  sufficient  sureties  to 
satisfy  such  demand^  besides  costs;  or  in  an  amount  equal  to 
the  value  of  the  property  which  hoe  been  or  ia  about  to  be 
attached,  in  which  case  to  take  swh  undertaking/'  The  under- 
taking^ then,  if  sufficient  and  answers  the  requirements  of  the . 
statute,  is  to  be  taken  when  the  jHroperty  *'has  been,'*  as  well 
as  when  it  "is  ahovi  to  be  attached."  The  undertaking 
required  by  the  statute  is  to  be  taken  instead  of  the  property 
of  the  defendant,  and  is  for  the  benefit  of  the  plaintiff,  who  is 
the  party  in  interest,  and  not  for  the  protection  of  the  Sheriff. 
It  is  the  mode  prescribed  by  the  statute  for  scouring  the 
demand  pending  the  aetion.  If  the  Sheriff  takes  a  sufficient 
statutory  undertaking  his  duty  in  the  premises  is  discharged, 
and  he  has  no  further  responsibility  in  the  matter.  The  rest 
concerns  the  plaintiff  and  the  sureties  on  the  undertaking.  It 
only  remains  to  be  determined  whedser  the  instrument  in  suit 
fulfils  the  requirements  of  the  statute.  It  was  evidently 
intended  to  be — and  we  think  it  substantially  is  —  a  oompli- 
ance  with  the  provisions  of  section  one  hundred  twenty-three. 
It  is  under  seal  and  in  the  form  of  a  common  law  bond  with  a 
condition.  But  the  statute  does  not  prescribe  the  form  of  the 
instrument  It  is  to  be  an  undertaking,  and  an  undertaking 
is  an  engagement  by  one  of  the  parties  to  a  contract  to  the 
other,  and  not  the  mutual  engagements  of  the  parties  to  each 
other.  There  is  necessarily  an  engagement  by  the  party  on 
one  side  only,  (Bouv.  Law  Die,  611.)  It  may  be  under  seal 
in  the  form  of  a  common  law  bond,  or  without  seal  in  any 
form  that  substantially  expresses  the  obligation  required  by 
the  statute.  {Episcopal  Church  of  8t  Peter  r.  Varian,  28 
Barb.  645 ;  Conklin  v.  Butcher,  6  How.  Pr.  B.  388 ;  Town  of 
OuUford  V.  Oomell,  4  Abb.  220.)  The  sureties  undertake  that 
the  judgment  shall  be  paid,  including  costs,  to  the  extent  of 
two  thousand  five  hundred  doUara.  There  is  no  complaint 
made  that  this  amount  ia  not  eqnal  to  the  value  of  the  prop- 
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erty  attached.  We  think  the  undertaking  a  subBtantial  com- 
pliance with  the  statute.  That  being  so,  it  is  an  obligation 
in  favor  of  plaintiff  in  the  action,  notwithstanding  it  runs  in 
the  name  of  the  Sheriff.  The  plaintiff  is  the  real  pfuiy  ia 
interest,  and  he  may  sue  upon  it  as  such.  Section  one  hun* 
dred  thirtj-four  provides  that  ^^If  the  execution  be  returned 
iinsatisfied,  in  whole  or  in  part,  the  plaintiff  may  prosecute  any 
undertaking  given  pursuant  to  section  one  hundred  twenty- 
three.''  It  was  so  held  in  relation  to  a  bond  under  seal,  run- 
ning in  the  name  of  the  State  of  California,  given  to  procure 
an  attachment  imder  section  coie  hundred  twenty-two,  where 
there  was  no  such  express  provision  bs  is  contained  in  section 
one  hundred  thirty-four.  {Taaffe  v.  Bosenthal,  7  CaL  616; 
see,  also,  Baker  v.  Bartol,  7  Cal.  553.)  The  t^ider  was  made 
to  the  plaintiff,  the  real  party  in  interest,  and  dischaiiged  the 
sureties.  And  for  the  purpose  of  dischai^ing  the  sureties  it 
was  unnecessary  that  the  tender  should  be  kept  good.  The 
judgment  rendered  on  the  former  hearing  was  oorreot. 
Order  denying  a  new  trial  affirmed. 


JAMES  L,  McDonald,  Williamson  graham,  xm 

JOEL  STODDARD  t^.  BENJAMIN  ASKEW,  Sn.,  BEN- 
JAMIN  ASKEW,  Jr.,  ato  A.  ASKEW. 
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acquired  by  one  who  locates  on  the  hank  of  a  ttream,  and  appropriates  tlia 
waters  of  the  same  for  machinery,  Is  not  property  In  the  water  fts  such,  bat 
the  rlRbt  to  the  momentnm  of  Its  fnil  st  the  point  of  location  and  t»  tb% 
flow  of  the  water  In  Its  natnral  eonrse  ahore. 

AyrxcT  of  Sal«  of  Watcs  nr  a  STsaAM  oir  Pbioi  Right  to  m  Usb. —  If 
one  who  has  appropriated  a  part  of  the  water  of  a  stream-  to  propel 
machinery  at  a  point  on  the  same,  makes  a  conFeytnee  of  all  bis  laterest 
In  the  water  of  the  stream  to  one  who  has  a  ditch  abore,  he  docs  not 
thereby  lose  his  prior  right  to  the  water  which  flowi  down  after  tha  sale, 
as  against  one  who  appropriated  the  water  of  ths  stream  betow  kim  after 
bis  appropriation,  but  before  his  sale. 

flAXB. —  A  person  who  has  built  $,  n^lU  on  a  stream  and  sppFopriatsd  t  part 
sf  Its  water  to  propel  machinery,  does  not  lose  his  prior  right  oFtr  one  who 
has  claimed  the  water  below  him  for  mining  parpose%  by  n  ss]*  of  lifa 
Interest  In  the  wafer  or>  thai  stnttm  to  b6  mmd  Ik  a  dUbtfh  aksM. 
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Appkax.  from  ibe  Distnot  Ooart,  Tenth  Judicial  Dislrict^ 
Tuba  Ooimty. 

The  plaiaitilb'  granton,  in  the  beginning  of  1850,  ereetod  a 
mill  on  the  banks  of  Bear  Rivor,  and  appropriated  water  from 
the  stream  to  propel  its  machinerj.  Aftearwards  defendants 
kwated  a  mining  daim  below  the  miH,  and  erected  a  dam  to 
torn  the  water  of  the  stream  on  to  the  bank  to  work  the 
elaim.  Plaintiffs  complained  that  the  baekwatar  frem  the 
dsm  impeded  their  waterwheeL 

Ihe  other  faeta  are  stated  in  the  opinion  of  the  Qoort* 

/•  £b  AAford,  and  0.  N.  Swety,  for  AppeUantSi 

The  proposition  of  the  CSonrt  bdow  that  the  sale  to  die 
Bear  Biver  Ciompanj  rendered  the  prior  rights  of  tiie  plain- 
tiffs to  their  flooring  mill  and  appendages,  or  mill  site,  sub- 
lement  and  subsequent  to  the  rights  of  the  defendants,  we 
think  wrmg.  We  say  the  plaintiffs  had  a  mill  and  mill  site, 
bodi  older  in  location  than  any  rights  of  the  defendants.  Kow, 
i9e  daim  that  whether  that  mill  was  run  by  steam,  horsey 
water,  or  wind  power,  that  the  defendants,  who  came  there 
after  that  mill  was  ereeted,  had  no  right  to  flood  that  mill,  or 
hsck  water  up  so  as  to  interfere  with  the  running  ar  the  use 
snd  enjoyment  of  die  same  by  the  plaintiffs.  This  diey  would 
Bot  have  a  right  to  do,  even  if  the  defendants  abandoned  the 
lue  of  the  mill  as  a  mill,  and  converted  it  into  a  residence. 
It  is  the  plaintiffs'  superstructure,  and  being  located  there 
prior  to  any  rights  of  the  defendants,  the  defendants  have  no 
ri|^t  to  flood  the  same,  nor  any  part  thereof;  It  matters  not 
Id  what  use  the  plaintiffs  may  put  it 

Again,  let  us  suppose  that  the  plaintiffs  in  digging  a  well 
near  said  mill  should  strike  a  constant  running  stream  suffi* 
dent  to  run  said  miH,  and  that  the  iMone  could  be  turned  on 
to  the  waterwhed  with  less  expeoBe  than  damminit  the  river 
nxA  tumtng  the  ifater  as'  now  used;  or  suppose  that  ^asoA 
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ditch  oompanj  should  bring  along  by  plaintiffs'  mill  a  pure, 
clear  stream  of  water,  and  offer  them  a  supply  to  run  their 
miU  at  a  sum  greatly  less  than  the  expense  of  keeping  in 
repair  the  dam,  raoe^  and  flume,  mm  used  in  taming  £he 
present  water  upon  said  wheel;  or  suppose  the  plaintifis  should 
conceive  it  to  be  of  leas  eiq>ense,  and  more  certain  to  obtain  a 
constant  supply,  to  bring  the  waters  of  another  stream  to  their 
miU  for  the  propelling  of  the  same;  and  that  in  all  of  these 
cases,  without  changing  the  said  mill,  waterwheel,  or  tail«raoe, 
the  plaintiff  should  abandon  his  water  privileges  and  substi* 
tute  the  waters  so  obtained  in  the  stead  thereof,  could  it  be 
contended  in  such  cases,  or  in  any  one  of  them,  that  the 
defendants  would  have  a  right  to  flood  said  mill,  waterwheel, 
or  tail-race,  with  their  dam,  or  otherwise,  on  account  thereof, 
interfere  with  the  uae  or  enjoyment  by  plaintiffs  of  their  said 
property! 

The  Court  finds  that  the  plaintiffs  had  the  right  to  one 
thousand  inches  of  the  waters  of  Bear  Jiiver.  The  complaint 
avers,  and  such  averment  is  not  put  in  issue,  that  the  plaintiffs 
had  a  **  water  privilege  of  said  Bear  River  for  the  propulsion 
and  running  of  said  mill."  The  Court  does  not  say  where  on 
said  Bear  River  that  the  one  thousand  inches  of  water  right 
was  situated.  If  it  is  the  same  referred  to  in  the  complaint^ 
then  of  course  it  is  connected  with  the  mill,  and  must  be 
located  near  the  mill.  If  a  water  ri^t  independent  of  the 
mill,  then  it  has  no  right  to  figure  here,  and  it  matters  not  to 
whom  the  plaintiffs  have  sold  it,  or  what  the  plaintiffs  have 
done  with  it  If  it  is  the  water  right  referred  to  in  the  com- 
plaint^ and  uised  in  the  propelling  of  the  mill,  it  was  simply  a 
right  to  use,  for  the  purposes  of  their  mill,  the  water  of  Bear 
River,  as  known  and  understood  to  be  Bear  River,  at  the  point 
of  said  mill.  It  was  to  the  waters  at  that  point  the  plaintiffs' 
right  existed.  And  we  claim  that  in  case  the  plaintiffs  sold  or 
relinquished  all  their  rights  to  the  waters  ten  miles  above  that 
point,  it  is  not  a  sale  or  relinquishment  of  all  their  rights  to 
the  use  of  the  waters  of  Bear  River  at  the  point,  of  their  mill ; 
and  the  rights  of  the  plaintiffs  would  not  thereby  become  sub- 
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jeet  or  subBequent  to  the  def endants,  eyen  if  the  law  is  as  laid 
down  by  the  Court  below. 

If.  C.  Belcher,  and  J.  0.  Ooodwin,  tor  Bespondents, 

Pending  the  litigation  plaintiffs  sold  that  right^  and  it  does 
not  matter  whether  the  sale  was  to  A.  or  B.  The  sale  was 
the  material  fact,  and  that  is  found.  Moreover,  having  simply 
a  right  of  use  at  their  null,  they  sold  the  body  of  the  water 
to  be  taken  out  of  the  river  several  miles  above  their  mill  and 
^rried  away,  and  thus  deprived  the  defendants  as  well  as 
thenibelves  of  its  use.  By  this  sale  plaintiffs  parted  with  all 
the  right  they  had  acquired  by  their  prior  location,  and  what- 
ever rights  they  now  have  to  use  the  waters  of  the  river  for 
milling  or  other  purposes  have  been  acquired  subsequent  to 
the  sale,  and  are  subject  to  defendants'  right  of  use  for  work- 
ing their  mines.  This  was  the  conclusion  of  the  District  Court, 
and  we  think  its  judgment  in  the  case  should  be  affirmed. 

But  counsel  urge  very  earnestly  that  plaintiffs  have  a  mill 
site  and  a  valuable  mill  which  they  ought  at  least  to  have  the 
privilege  of  running  by  steam  or  water  brought  in  from  some 
aoimse  other  than  Bear  River,  and  that  defendants  ought  not 
to  be  permitted  to  interfere  with  the  use  and  enjoyment  of 
their  mill  site,  or  mill,  even  if  they  have  sold  away  the  water 
that  furnished  the  motive  power,  and  deprived  defendants  as 
well  as  themselves  of  its  use.  The  plain  answer  to  all  that  is^ 
that  it  nowhere  appears  in  this  case,  nor  is  it  a  fact  that  the 
defendants  have  in  any  way  interfered  with  plaintiffs*  mill  site 
or  mill,  except  so  far  as  it  is  charged  they  had  impeded  the 
convenient  use  of  their  waterwheel.  The  waterwheel  is  use- 
less without  water  to  move  it,  and  may  properly  be  said  to  be 
appurtenant  to  the  water  right.  The  water  right  they  9old^ 
and  if  our  proposition  be  correct,  that  having  sold  all  the  right 
they  had  acquired  by  prior  location,  and  more,  all  the  rights 
they  now  have  to  use  the  waters  of  Bear  River  for  milling  or 
other  purpose  is  subsequent  and  subject  to  the  right  of  defend- 
ants  to  use  the  same,  they  cannot  complain. 
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By  the  Court,  Shavtse,  J. 

Thif  is  an  action  to  restrain  the  defendants  from  erecting  a 
dam  across  Bear  Birer^  whereby,  as  the  complaint  alleges,  the 
water  of  the  river  will  be  impeded  in  its  usual  current  and 
flowed  bade  upon  the  wheel  of  the  plaintiffs'  flouring  mill, 
thereby  preventing  the  running  of  said  mill,  to  the  irreparable 
damage  of  the  plaintiffs* 

^  The  defendants,  by  a  supplemental  answer,  filed  by  leave  of 
the  Court,  admitted  that  the  plaintiffs  at  the  commencement 
of  the  action,  were  the  owners  and  entitled  to  the  use  of  the 
water  at  their  mill  to  the  extent  of  one  thousand  inches  and 
no  more;  but  they  averred  that  pending  the  action  and  on  the 
17th  of  December,  1862,  the  plaintiffs  "  conveyed  by  deed  to 
the  Bear  Biver  and  Auburn  Water  and  Mining  Company  all 
the  waters  of  Bear  River  to  the  capacity  of  the  water  ditches 
and  works  of  the  said  company,  to  wit:  the  water  ditch 
known  as  the  Bear  River  and  Auburn  Water  and  Mining 
Company's  Ditch,  and  the  water  ditch  known  as  the  Gold  Hill 
Ditch.  That  the  capacity  of  the  ditch  first  named,  on  the  day 
the  deed  was  executed,  was  more  than  two  thousand  inches, 
and  the  capacity  of  the  Gold  Hill  Ditch  one  thousand  inches. 
That  both  said  ditches  take  the  waters  of  the  said  river  from 
the  channel  thereof  at  points  more  than  ten  miles  above  the 
plaintiffs'  said  miU.  That  the  plaintiffs  claimed  and  owned 
the  said  one  thousand  inches  by  virtue  of  a  location  and  appro- 
priation in  or  about  the  year  1849  or  1850,  and  prior  to  the 
construction  of  the  dam  of  the  defendants  and  the  location  and 
appropriation  of  the  waters  of  said  river  by  them  for  mining 
purposes,  which  event  took  place  in  1853.  That  at  all  times 
since  the  said  sale  and  conveyance  of  the  waters  of  Bear  River 
on  the  17th  of  December,  1862,  the  Bear  River  and  Auburn 
Water  and  Mining  Company  have  taken  out  and  diverted  from 
the  river,  at  the  heads  of  their  said  ditches^  and  more  than  ten 
miles  above  the  plaintiffs'  said  mill,  all  the  waters  of  the  river 
to  the  full  capacity  of  the  ditches,  and  at  all  times  and  seasons 
since  the  said  date  much  more  than  one  thousand  inchea,  the 
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amount  to  which  plaintiffs  were  entitled  by  virtue  of  their 
prior  appropriation.  That  the  Bear  Biver  and  Auburn  Water 
and  Mining  Cinnpany,  by  means  of  their  said  ditches,  conduct 
the  watera  a  long  dbtanoe  away  from  the  river  and  so  use  and 
appropriate  the  same  that  no  part  thereof,  or  if  any,  very  little, 
and  less  than  one  hundred  inches  of  the  same,  is  returned  or 
comes  back  to  the  channel  of  said  river  at  or  above  the  mill  of 
the  plaintiffs  or  the  dam  of  the  defendants.*' 

The  trial  was  by  the  Courts  who  found  that  the  admitted 
prior  right  of  the  plaintiffs  was  limited  to  one  thousand  inches. 
That  thereafter  and  prior,  to  the  oonmAencement  of  the  action^ 
the  defendants  located  a  mining  claim  below  the  plaintiffs' 
mill,  and  erected  a  dam  across  the  river  for  the  purpose  of 
raising  and  running  the  water  upon  their  mining  ground. 
That  pending  the  litigation,  the  plaintiffs  conveyed  to  the 
Bear  River  and  Auburn  Water  and  Mining  Company,  all  their 
right,  title,  and  interest  in  and  to  the  waters  of  Bear  River,  or 
sufficient  thereof  to  fill  the  ditches  of  the  company,  and  that 
the  ditches  are  of  greats  capacity  than  the  amoimt  claimed  by 
the  plaintiffs.  That  during  a  large  portion  of  the  year  the 
Bear  River  Company  use  almost  the  entire  volume  of  the  water 
of  the  river,  but  that  below  their  dame  and  above  the  plain<» 
tiffs'  mill,  there  are  some  small  tributaries  coming  to  Bear 
Rifer,  9u£Scient  to  run  the  mill,  even  at  the  low  stage  of  the 
water,  a  porticm  of  the  time*  That  at  the  lowest  stage  the 
water  of  the  said  tributaries  and  waste  water  from  the  said 
ditches  amounts  to  seventy-five  inches^  and  that  the  mill  cam 
nm  one  stone  upon  sevenQr  inehes. 

The  Court  considered  that  the  plaintiffs,  ''by  the  sale  of 
their  water,  and  all  of  it,  to  the  Bear  River  Company,  had 
lost  their  prior  right  ;-alid  if  they  then  laid  a  new  claim  to 
the  use  ol  the  surplus  water  of  Bear  River,  it  being  later  in 
time,  the  claim  must  be  subservient  to  the  claim  of  defendants 
for  their  mining  purposes;  and  their  claim  is  to  raise  their  dfam 
to  the  height  of  five  feet  This  claim  of  defendants  is  prior 
in  right  to  any  new  claim  of  water  made  by  plaintiffs  subse- 
quent to  &e  sale  of  their  original  right  of  use,  and  this  dairn 
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they  are  entitled  to  use  in  any  legitimate  manner^  with  all  ita 
incidenta.  It  is  true,  even  a  legitimate  and  reasonable  use  by 
defendants  of  their  claim  may  work  an  injury  to  the  plaintiffs ; 
but  whatever  rights  the  plaintiffs  now  have  to  the  use  of  the 
water  in  the  running  of  their  mill  must  be  subject  to  the  now 
prior  rights  of  defendants."  On  these  views  judgment  was 
entered  for  the  defendants,  dissolving  the  temporary  injunc- 
tion and  dismissing  the  suit  with  costs. 

It  will  be  observed  that  the  reasoning  proceeds  upon  the 
assumption  that  the  rights  which  the  plaintiffs  had  acquired 
by  reason  bf  their  location  and  appropriation  in  1849-50, 
passed  to  the  Auburn  Water  and  Mining  Company  by  the 
deed  of  December  17th,  1862 ;  and  if  such  was  the  fa<!i,  the 
oonclusion  at  which  the  Court  arrived  may,  for  the  purposes 
of  this  hearing  be  tak^i  as  correct.  But  we  do  not  consider 
that  the  subject  matter  of  the  conveyance  was  identical  with 
the  rights  vested  in  the  plaintiffs,  and  for  the  protecticm  of 
which  this  suit  was  instituted. 

In  the  first  place,  the  interest  of  the  plaintiffs  in  the  waters 
of  Bear  River  related  to  the  point  where  their  dam  was  built 
and  where  the  mill  stood;  while  the  interest  ocmveyed  related 
to  a  point  where  the  then  existing  ditches  of  the  grantees  tapped 
the  river  ten  miles  above.  That  which  the  plaintiffs  parted 
with  is  not  identic,  then,  with  that  which  they  had,  injthe  mat- 
ter of  location  or  position. 

Interest  acquired  in  water  hy  appropriation,  or  punAaee  and 
oaJe  of  the  saane. 

But,  further,  the  interest  vested  in  the  pliuntiffs,  and  the 
interest  conveyed  by  them,  differ  in  essential  nature.  The 
interest  acquired  by  the  plaintiffs  through  their  prior  location 
was  not  a  property  in  the  water  as  such*  {Eddy  v.  Siaipson, 
3  Cal.  261;  Kidd  v.  Lcdrd,  16  CaL  179,)  but  a  right  to  the 
momentum  of  its  fall  at  the  point  where  the  stream  was  crossed 
by  the  dam,  and  to  the  flow  of  the  wateo*  in  its  .natural 
course  above  as  subservient  to  iJiat  eaii^  (Kelly  v.  Natoma 
Water  CompoM/,  6  CaL  108;  Ang.  W.  0.  91,  96.)  '  The  sub- 
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jeet  matter  of  the  oonyeyanee  made  by  the  plaintiffs  was  not 
vater  power,  but  water  as  such;  or  the  ri^^t  to  dirert  water 
up  to  the  capaei^  of  certain  existing  ditches  to  receive  it  If 
the  proper  data  were  given,  the  amount  of  water  which  the 
grantees  thns  acquired  the  right  to  divert  might  be  stated  in 
enbic  feet  or  in  ^ELUons^  A  grant  maj  be  of  a  certain  quantity 
of  water;  for  instance,  for  as  much  as  would  pass  throu^  a 
pipe  or  floodgate^  or  a  sluiceway  of  certain  dimensions;  or  it 
may  be  of  a  certain  extmt  of  water  power,  as  much  and  no 
more,  as  is  required  to  operate  certain  machinery.  This  dis- 
tinction is  as  obvious  as  it  is  important.  (Miller  ex  parte,  2 
HiB,  418 ;  BardweU  v.  Am^,  22  Piok.  333 ;  Kennedy  v.  Seovil, 
12  Conn.  317.)  In  Mayor,  etc.  v.  Commiseioners  of  Spring 
Garden,  7  Barr,  348,  it  appeared  that. the  Legislature  of  Penur 
qrlvania  granted  the  privilege  of  all  the  water  power  of  the 
River  Schuylkill,  and  made  a  subsequent  grant  to  the  District 
of  Spring  Oarden  and  Northern  Liberties  of  the  ri^  to  erect 
works  and  supply  their  inhabitants  with  water  from  the  river; 
and  it  was  held  that  the  grant  and  the  acts  done  thereund^ 
were  not  in  derogation  of  the  right  under  the  previous  grant 
of  the  water  power.  Said  Mr.  Chief  Justice  Oibson:  '^A 
grant  of  a  water  power  is  not  a  grant  of  the  water  for  «nytidng 
else  than  the  propulsion  of  machinery;  and  it  oonseqaently 
does  not  exclude  the  use  of  it  by  any  one  else,  in  a  way  which 
does  not  injure  or  decrease  the  power.  A  right  may  doubtless 
be  granted,  if  a  grant  were  necessary,  to  interoept  running 
water  and  confine  it  in  reservoirs  for  separate*  uss;  but  the 
grant  of  such  ri^t  would  not  be  the  grantof  .a.water  power. 
No  two  things  can  be  more  distinct  and  dissimilar. 

But  notwithstanding  the  intereeb  transferred  to  the  Auburn 
and  Bear  Biver  Water  and  Mining  Company  by  the  deed  of 
December  17th,  1862,  was  not  the*  identical  interest  held  by 
ihe  grantora;  still  if  it  appeared  asmiatter  of  faet  that  a  full 
everdse  of  die  right  conferred  by  the  deed,  would  make  the 
water  power  of  the  plaintiffs  comipletely  valueless,  the  judg- 
ment would  have  been  free  from  objection! ;  for  in  such  case 
the  element  of  irreparable  damage  woioldhsfvi^  been  wanting. 
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But  it  appears  by  the  findings  that  there  are  tributary  streams 
entering  the  river  between  the  head  of  the  ditches  named  in 
the  deed  to  the  Auburn  and  Bear  River  Water  and  Mining 
Company  and  the  dam  of  the  plaintiffs^  ten  miles  below;  aitd 
that  when  the  water  is  at  the  lowest  stage,  "tiiere  are  seventy- 
five  inches  of  water  parsing  down  the  stream^  being  wastia 
water  from  the  ditches  above^  and  the  water  of  Wolf  Creek,  a 
tributai7  of  Bear  River,  ooming  in  below  the  dams  of  the 
mining  companies  above;"  and  that  ihe  mill  '^can  mn  one 
stone  upon  seventy  inches  of  water."  If  the  plaintiffs'  water 
power  stands  thus  when  the  season  is  at  the  driest,  we  can- 
not ioubt  that  in  the  wet  season  its  ^ciency  is  impaired 
much  leas  by  the  exercise  of  the  rights  which  passed  by  the 
deed,  and  perhaps  not  at  alL  The  idea  that  this  residue  of 
power  is  held  by  the  plaintiffs  by  newly  acquired  right,  dating 
from-  the  execution  of  the  deed  to  the  water  and  mining  com- 
pany, and  that  it  is  iherefore  subservient  to  the  elder  right  of 
the  defendants,  is  not  only  opposed  to  the  view  already  taken 
-*-ihat  the  right  of  the  plaintiffs,  acquired  in  1840,  was  neither 
transferred  Bpecifically  by  the  deed  of  1862,  nor  rendered  val- 
ueless by  a  full  exercise  on  the  part  of  the  grantees  of  the 
rights  acquired  under  it — but  proceeds  upon  a  misconception 
of  the  nature  of  the  plaintiffii'  interest  We  have  already 
given  our  views  on  the  question  of  its  character,  and  have  only 
to  add,  that  the  plaintiffa  had  a  prior  right  to  the  uao  of  all  the 
waters  in  Bear  River,  from  its  springs  down,  in  so  far  as  such 
use  might  be  necessary  as  a  means  to  accomplish  certain 
results  at  tfie  dam.  The  ^ water  power"  to  which  the  plain- 
tiffs were  entitled  at  that  point  was  the  prineipal  thing  owned 
by  them,  and  its  enjoymtat  was  not  dependent  upon  any 
given  section  of  Bear  River,  nor  upon  any  given  fraction  of 
its  waters^  The  streams  entering  the  river  between  Ac  plain- 
tiffs' dam  and  the  heads  of  the  ditches  referred  to  in  the  deed 
of  1S62,  and  the  drainage  generally  of  that  intertiiediate  sec- 
tion, stood  in  the  same  relation  to  the  plaintiffs'  water  power 
at  the  dam  as  the  drainage  above  the  heads  of  the  ditches. 
The  original  right  of  the  plaintiffs  to  the  drainage  between  the 
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ditch  beads  and  tbe  dam  ia  obvionaly  unaffeetod  by  ibe  dee&^ 
and  their  right  to  the  drainage  of  the  water  abeds  of  Bear 
River  above  that  point  is  unaffected  by  it  also,  except  as  it 
clothes  the  grantees  with  the  right  to  dip  or  pmnp  out  or  lead 
away  at  that  point  an  ascertained  or  ascertainable  amount  of 
water.  The  prior  right  of  the  plaintiffs  is  now  on  foot,  and 
the  only  effect  of  the  conveyance  is  to  subject  the  right  to  the 
hazard  of  being  less  beneficial  to  the  plaintiffs  throughout  the 
year,  or  perhaps  in  the  dry  season  only,  than  it  would  have 
been  had  the  deed  not  been  pven.  The  case  stands  as  it 
would  if  the  grantees  in  the  deed  had  tapped  the  river  at  the 
ten  mile  point  and  drained  it  to  the  capacity  ^  their  ditches 
for  a  period  of  five  years^  without  the  consent  and  adversely 
to  the  plaintiffs.  The  right  acquired  by  such  adverse  posses- 
sion, however  it  might  be  a  dog  upon  the  beneficial  use  of 
the  water  below,  would  in  no  sense  involve  the  plaintiffs'  prior 
right  as  audi;  nor  does  it  foUow  neoessarily  that  ita  beneficial 
enjoyment  would  be  at  all  impeded.  Under  the  state  of  facta 
which  we  are  now  considering  argumentativelyy  it  is  apparent 
that  the  defendanta  herein  could  not  say  that  the  plaintiffs' 
prior  rights,  as  against  them,  were  at  an  end,  and  that  what^ 
ever  rights  the  plaintiffs  might  have  to  the  flow  of  the  water 
were  newly  acquired  and  junior  to  their  own.  A  record  pre- 
senting the  state  of  facts  here  suggested  would  be  like  tbe  one 
now  before  us  in  every  substantial  particular. 

It  seema  to  be  conceded  that  the  plaintiffs  are  entitled  tr* 
jndgment  for  the  spedfic  relief  prayed  for  in  the  complaint 
should  the  spedal  answer  be  hdd  to  be  invalid ;  but  inasmuch 
as  it  appears,  by  admission  in  tbe  supplemental  bill,  that  the 
dam,  if  raised  no  higher  than  four  leet  above  the  original  bed 
of  the  stream,  would  be  of  no  prejudice  to  the  plaintiffs,  and 
inasmuch  as  the  defendants  in  their  answer  to  the  supplemental 
complaint  aver  that  the  dam  might  be  rftised  to  a  still  greater 
hm^t  without  a&y  detriment  to  the  superior  rights  of  the 
plaintiffs;  and  inasmndi  aa  the  queatioil  of  fact  involved  does 
vob  nax^-M 
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not  appear  to  have.beexL  paaaed  upon  bj  the  Court  below,  we 
caxmot  enter  a  judgment  determining  the  rights  of  the  parties 
with  proper  exactness.    On  this  state  of  the  record  we  can  do 
no  more  than  reverse  the  judgment  and  award  a  new  triaL 
And  it  is  60  ordered. 


THE  PEOPLE  OF  THE  STATE  OF  OALIFOKNIA  ex  rel. 
FRANK  LIVINGSTON  v.  ROMUALDO  PACHECO, 
Tebasuseb  of  Statb. 

•junOxb  ov  Mokbt  bt  Trkabubsb  or  8tat& — Tbe  Treasunr  of  Stale  could 
not,  prior  to  January  lit,  1865,  transfer  to  the  General  Fond  anj  money 
In  the  fund  created  by  the  Act  of  April  4th,  1864,  proTldlng  for  the  tale  of 
lands  for  the  relief  of  the  TOlnnteers  of  this  State  enlisted  la  the  serrlco 
of  the  United  States. 

IV    WHOSX    NAMX    WRIT    OF    MaNDATB    MOST    BB    APPLIED    FOE. —  An    application 

for  the  writ  of  mandate  mnst  be  prosecuted  In  the  name  of  the  real  party 
la  Interest,  and  If  the  namt  of  the  people  is  used,  and  the  peopio  have  no 
Interest,  and  the  relator  alone  Is  interested,  the  writ  will  be  denied. 
Who  authobizbd  to  apfkui  pob  ths  Pboplb  in  thb  Sufbemb  Coubt. —  The 
Attorney-General  is  the  only  person  authorized  to  appear  for  the  people  In 
the  Supremo  Gonrt,  and  a  prirate  person  cannot  at  his  elsctlott  use  the  namo 
of  the  peopls  to  obtain  redress  for  prlTSte  wrongs. 

This  was  a  proceeding  commenced  in  the  Supreme  Court 
to  procure  a  writ  of  mandate. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

H.  <£  0.  McAlUsler,  tor  Belator,  aigiied  that  the  people 
were  the  real  parties  in  interest^  because  the  special  tax  levied 
by  the  Act  is  paid  by  the  people,  who  have  thus  a  (iirect 
pecuniary  interest  in  the  proper  application  of  the  proceeds 
as  well  as  an  interest  in  the  proper  discharge  of  the  duties  of 
the  Treasurer,  and  cited  The  People  v.  Beli,  4  Cal.  179 ;  The 
People  ex  reL  Hepburn  v,  WhUman,  6  OaL  669 ;  MuLford  v. 
Maghew,  26  Cal.  665 ;  People  ex  rel.  Dorsey  v.  8myih^  County 
Auditor,  88  CaL  21  \The  People  ex  reL  Central  Pacific  B.  B. 
Co.  V.  Board  of  Supervisors  of  San  Francisco,  27  Cal.  665 ; 
and  The  People  ex  reL  Carpentier  y.  Louche,  County  Clerk,  28 
Cal.  68. 
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/.  0.  McCuUaugh,  Attametf^eneral,  for  Respontknty  argued 
that  mamtamiis  wato  a  civil  remedy,  like  any  other  action,  and 
that  under  our  prae&e  there  was  no  reason  why  the  name  of 
the  people  should  be  used,  unless  they  were  interested,  and 
in  the  present  case  Livingston  alone  was  interested,  and  cited 
Practice  Act,  Seo&  4  and  468;  Tyler  ▼•  Houghton,  25  CaL 
24;  Satpyer  v.  County  Oommuaioners,  25  Maine,  291;  Brou)ii 
▼.  O'Brien,  2  Carter,  Ind.  431;  and  Summen  ▼•  FariA,  10 
CaL  SSL 

By  the  Conrt^  Bhodm,  J. 

The  relator  purchased  from  the  State  forty-five  bonds,  each 
for  the  sum  of  one  thousand  doUars,  issued  under  the  Act  enti- 
tled ^  An  Act  granting  bounties  to  the  volunteen  of  this  State 
enlisted  in  the  service  of  the  United  States,  for  issuing  bonds 
to  provide  funds  for  the  payment  of  the  same,  and  to  levy  a 
tax  to  pay  such  bonds,''  approved  April  4th,  1864.  (Stats. 
1864,  p.  486.)  Those  purchased  by  the  relator,  were  all  that 
were  sold  under  the  Aet,  up  to  the  time  of  the  commence- 
miait  of  this  action.  Hie  bonds  were  sold  at  private  sale,  on 
the  2Sd  day  of  December,  1864,  for  eighty-eight  per  cent,  but 
interert  did  not  begin  to  accrue  on  the  bonds  previous  to  the 
Ist  day  of  January,  1866,  because  the  coupons  for  the  semi- 
annual interest  to  fall  due  at  that  date,  were  cut  off  and  can- 
celled by  the  Board  of  Bounty  Commissioners,  at  the  time  of 
the  sale  and  deliveiy  of  the  bonds.  On  the  31st  day  of  Decem- 
ber, 1864,  there  was  the  sum  of  forty-eight  thousand  forty- 
seven  dollars  and  seventy  cents  in  the  Interest  and  Redemption 
Fond  provided  for  in  section  fifteen  of  the  Act,  and  on  that 
day,  the  Treasurer  transferred  forty  thousand  dollars  from  that 
fond  to  Ae  General  Fond  in  the  State  Treasury.  The  relator 
now  seeks  by  mandamus  to  compel  the  Treasurer  to  return  to 
tfie  Interest  end  Bademption  Pud  the  amount  transferred  b; 
hhn  to  the  General  Fund,  and  to  proceed  to  the  redemptiax} 
of  the  bonds  according  to  the  directions  contained  in  th.^ 
Soldiers'  Bounty  Act 
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The  answer  denies  that  the  people  are  the  real  parties  in 
interest;  or  that  the  relator  has  any  authefrity  irom  them  or 
the  Attorney-General  to  use  their  name  in  this  proceeding; 
or  that  they  are  jointly,  interested  with  the  relator  in  the  pro- 
ceeding or  the  subject  matter  thereof;  and  he  arers  that  the 
transfer  of  the  funds  was  made  by  authority  of  the  Soldiers' 
Bounty  Act  The  other  matters  in  the  answer  do  not  require 
any  notioBy  as  the  parties  stipulated  that  the  cause  be  submit- 
ted for  decision  upon  the  facts  alleged  in  the  petition,  with 
the  admission  that  the  coupons  for  the  interest  to  accrue  Jan- 
uary 1st,  1865,  were  cut  off  and  canoeUed^  as  has  been  men- 
tioned, and  that  no  other  of  the  bonds  w«8  sold^  besides  the 
forty-fiye  bonds  sold  to  the  relator. 

Tliere  can  be  scarcely  a  question,  that  the  Treasurer  could 
not  lawfully  transfer  the  funds  at  the  time  he  performed  that 
act  The  provision  of  the  Act  on  that  subject,  as  found  in 
section  eighteen,  is  as  follows:  ''And  in  case  there  should  at 
any  time  be  in  the  fund  created  by  this  Act,  for  the  payment 
of  P'^'i  interest  and  the  redemption  of  said  bonds,  any  surplus 
moneys  not  needed  for  the  payment  of  said  interest  or  the 
redemption  of  any  bonds,  it  shall  be  the  duty  of  the  Treasurer 
of  State  to  transfer  such  surplus  moneys  to  the  General  Fund 
of  this  State."  In  section  nine  it  is  provided  that  the  first 
payment  of  interest  should  not  be  made  sooner  than  the  lat 
day  of  January,  1865.  It  thus  appears  that  the  time  for  the 
making  of  the  transfer  could  not  arrives  previous  to  that  day. 
It  was  doubtless  expected  by  the  Legislature  that  interest 
would  accrue  on  that  day  upon  bonds  that  m^ht  have  been 
previously  sold,  and  in  that  view  no  proviston  was  made  for  a 
transfer  of  the  funds  until  after  the  several  times  for  the  pay- 
ment of  interest  had  passed;  and  although,  acoordtng  to  the 
facts  appearing  in  this  case,  no  interest  could  fall  due  on  the 
1st  day  of  January,  1865,  yet  the  Act  has  not  permitted  the 
Treasurer,  for  that  reason,  to  make  an  earlier  transfer  of  the 
f undSi 
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A  private  penon  cannot  tiw  the  name  of  the  ^eopl^  to  obtain 
redress  for  private  wrongs. 

But,  etmcediBg  that  the  transfer  was  pramatarely  made,  it 
does  not  necessarily  follow  that  the  relator  is  entitled  to  the 
relief  he  seeks.  The  Treasurer,  through  the  Attomey-Oeneral, 
who  appears  for  him,  makes  the  points  that  the  relator  is 
the  real  party  in  interest,  and  that,  therefore^  the  prooeedingi 
should  have  heen  brou^t  in  his  name;  and  that  if  the  people 
are  the  proper  parties  to  prosecute  the  action,  the  relator  has 
no  authori^  to  use  their  nama  Upon  an  analysis  of  the 
pleadings,  it  is  apparent  that  the  relator  is  the  only  person  who 
win  suffer  an  injury  in  consequence  of  the  premature  trans- 
fer of  the  funds.  If  any  injury  will  acerue  therefrom  to  the 
people^  the  relator  has  failed  to  state  any  facts  showing  how 
it  will  accrue.  On  this  point  the  provision  of  section  four  of 
the  Practice  Act^  that  ''every  action  shall  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  as  otfierwise 
provided  in  this  Act,"  b  applicable;  and  it  is  also  provided,  in 
section  four  hundred  and  sixty-eighty  relating  to  mandamus, 
that  the  writ  ''shall  be  issued  upon  affidavit  on  the  application 
of  the  party  beneficially  interested.''  But,  considering  the 
action  as  brought  on  behalf  of  the  people  as  the  real  party  in 
interest,  then  the  relator  is  met  by  the  provisions  of  section 
two  of  the  Act  concerning  the  office  of  Attomey-Oen^ral,  that 
"the  Attorney-General  shall  attend  each  of  the  terms  of 
the  Supreme  Court,  and  there  prosecute  or  defend,  as  the  case 
may  be,  all  causes  to  which  the  State  may  be  a  party,"  etc 
The  Attorney-General  is  the  only  person  to  whom  authority 
is  given  by  law  to  appear  for  the  people  in  this  Court,  and  he, 
or  such  person  as  he  may  delegate  authority  to,  to  appear  in 
his  name,  must  represent  them  in  each  stage  of  a  proceeding 
in  this  Court;  but  in  this  cause  the  Attorney-General  not  only 
does  not  represtet  the  people^  but  he  appears  against  them.  A 
private  persOQ  has  not  tiie  right  or  power  to  use  at  his  elec- 
tion, the  name  of  the  pe«it>l6  far  the  pnipoee  of  obtaining  redress 
for  private  wrongs. 
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The  objection  of  the  defendant  is  well  takeiu 
Petition  denied. 

Hr«  Ohief  Jnstioe  Saztdebsoh  eocpresBed  no  opinioB. 


CHARLES  J.  JANSON  ir.  BENJAMIN  S.  BEOOKS. 

POBCIBia    BimT    WILL    NOT    LIB    AOAUTSt    A    BBMHTTW    VOB    8BBTINO    WXIT    Of' 

Bx8Trn7TiON.-~An  action  nndor  the  Aet  eoncernlnf  forelbte  entrlM  anA 
onl&wfal  detalDers  will  not  lie  agaUigt  a  |Murt7  who  haa  been  |^t  In 
posaesalon  bj  a  Sheriff  In  good  f&lth,  bj  Tlrtue  of  a  writ  of  restltntlon,  even 
If  the  person  taraed  out,  and  who  bringa  the  action,  waa  one  whom  tlio 
offleer  could  not  lawfully  dlapooMsa  by  Tlrtue  of  the  writ 

•kbbdt  not  Quiltt  oy  Fobcibui  Entbt  ni  sbbtino  Wbit  or  Rxbtitution.^ 
A  Sheriff  la  not  gallty  of  a  forcible  entry.  If,  acting  In  good  faith,  by  vlrtiM 
of  a  writ  of  reatltutlon,  he  remorea  from  the  premlaea  a  person  against 
whom  the  writ  does  not  mn,  and  who  ia  not  In  priTtty  witli  any  one  agalnat 
whom  the  writ  doea  ran. 

iMCOMPBTmr  Tcstikont  ADMiTnD. —  If  Incompetent  taatlmony  te  admitted 
without  objection,  the  Court  will  treat  the  teatioMfiy  as  competent  on 
motion  for  non-soit  and  on  motion  for  a  new  trial. 

Appbai.  from  the  County  Court^  City  and  County  of  San 
Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Ooart 

tT.  W,  Wifums,  for  Appellant,  argued  that  if  it  was  con- 
ceded that  the  respondent  entered  under  a  writ  of  restitution 
issued  in  a  suit  to  which  appellant  was  not  a  party,  the  entry 
and  detainer  would  be  forcible  if  any  force  or  intimidation 
were  used,  and  cited  Chiles  v.  Stephens^  1  A.  K.  Marshall, 
333;  Howard  t.  Kennedy's  Executors,  4  Ala.,  N.  S.  696; 
Horsefield  v.  Adams,  10  Ala.,  N.  S.  16 ;  Waitson  ▼.  Dowlvng, 
26  Cal.  125 ;  and  Long  ▼•  Neville,  ante,  131. 

Brooks  <6  Whitney,  for  Bespondent^  argned  diat  the  action 
of  forcible  entry  would  not  lie  against  one  who  entered  under 
process,  in  good  faith,  and  cited  CommumweaUh  v.  Bigdow,  3 
Pick.  81 ;  State  r.  OilbeH,  3  Bay,  855 ;  DiKons  v.  Lee,  2  B.  Mon. 
500 ;  and  ScoH  y.  Neweom,  A  Sneed,  457. 
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By  the  Court,  SAifDVMaov,  C.  J. 

This  is  an  action  for  a  forcible  entry  and  detainer,  brought 
before  the  constitutional  amendments  of  1862  took  effect. 
The  phdntiff  was  nonsuited  in  the  Justice's  Court,  and 
appealed  to  the  County  Court,  where  he  was  again  nonsuited. 
He  now  appeals  to  this  Court,  and  claims  that  the  judgment 
of  the  Court  below  was  erroneous. 

We  do  not  deem  it  necessary  to  discuss  the  evidence  offered 
bj  the  plaintiff  on  the  direct  examination  of  his  witnesses,  for 
the  purpose  of  determining  whether  it  supports  or  tends  to 
support  the  allegations  of  the  complaint.  It  may  be  conceded 
that  so  much  of  the  evidence  as  was  elicited  on  the  direct 
examination  tended  to  support  the  complaint,  and  that  in 
view  of  that  testimony  only  the  nonsuit  ought  not  to  have 
been  allowed.  But  the  plaintiff  allowed,  without  objection, 
the  defendant  to  prove  on  the  cross-examination  of  his  own 
witnesses  a  state  of  facts  which  in  our  judgment  precludes 
his  right  to  recover  in  this  form  of  action.  Thus  it  appears 
from  the  testimony  of  the  plaintiff  himself  (who  was  not  pres- 
ent at  the  time  of  the  entry)  that  he  received  a  message  from 
the  Sheriff  to  the  effect  that  he  had  executed  a  writ  of  posses^ 
sion  on  the  premises  in  favor  of  defendant  Brooks.  He  also 
states  that  upon  his  return  to  the  premises  he  was  told  by  the 
defendant's  servants,  who  were  in  possession,  putting*  up  a 
fence,  that  they  were  acting  for  Broots,  and  that  the  Sheriff 
had  been  there  and  pointed  out  the  lines. 

William  Meyer,  the  plaintiff's  gardener,  who  was  present 
at  the  time  the  defendant  came  to  the  premises,  testified  that 
the  defendant  there  told  him  that  his  companion,  Silverthome, 
was  a  Sheriff;  that  he  asked  for  Janson,  the  plaiktiff,  and  said 
that  he  ought  to  be  there,  as  they  had  come  to  take  possession 
of  the  land  in  question;  that  the  Sheriff  told  him  about  the 
men  who  had  come  there  with  him  and  the  defendant,  and 
what  he  had  directed  them  to  do,  and  also  told  him  to  tell 
Janson  that  the  men  were  there  by  his  (the  Sheriff's)  orders. 

Murray,  another  of  plaintiff's  witnesses,  stated,  on  cross- 
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examination  that  he  did  not  know  Deputy  Sheriff  Silverthorne, 
but  that  some  one  came  there  with  a  writ^  but  did  not  remem- 
ber reading  or  seeing  the  writ 

Murphy,  another  of  plaintiff's  witnesses,  testified  that  the 
Deputy  Sheriff  put  the  defendant  is  possesaioii.  In  short,  we 
think  it  is  very  apparent  from  the  whole  tenor  of  the  p^ntifl^s 
evidence  that  the  entry  complained  of  was  actually  made  by 
the  Deputy  Sheriff,  Silverthomcf,  under  a  writ  of  possession 
in  favor  of  the  defendant  Brooks.  Such  being  the  caae  we 
think  that  the  other  circumstances  in  evidence  tending  to 
show  a  forcible  entry  are  thereby  explained,  and  the  whole 
ease  thereby  made  shown  not  to  be  within  the  true  intent  and 
meaning  of  the  Forcible  Entry  and  Detainer  Act. 

Does  forcible  entry  and  detainer  lie  by  a  parly  pui  oui  under  a 

procesat 

Aflffuming  that  the  plaintiff  was  put  out  by  an  officer  under 
process  not  running  against  him  or  any  one  with  whom  he 
was  in  privity,  the  only  question  upon  the  case  made  by  him 
is  as  to  whether  he  can  avail  himself  of  the  present  remedy. 

There  seems  to  be  but  little  authority  bearing  directly  upon 
this  point  It  is  insisted  on  the  part  of  the  appellant  that  in 
inch  cases  forcible  entry  and  detainer  is  the  proper  remedy. 
In  support  of  this  proposition  Chiles  v.  Bte^iens,  1  A.  E. 
Marshall,  833 ;  Stephens  v.  Chiles,  1  Id.  334^  (the  same  case) ; 
Howard  v.  Kennedy,  4  Ala.,  N.  S.  592,  and  Horsefield  ▼• 
Adams,  10  Ala.,  N.  S.  1,  are  cited. 

In  Chiles  v.  Stephens  and  Stephens  ▼•  ChUes,  it  was  held  by 
a  majority  of  the  Court  only,  without  any  discussion  of  the 
question,  that  an  entry  upon  premises  under  a  writ  of  habere 
facias  possessionem,  in  the  actual  possession  under  an  adverse 
claim  of  one  who  was  neither  party  nor  privy  to  the  writ, 
was  unauthorized  and  illegal,  and  that  such  person  so  diapoe- 
sessed  might  maintain  a  warrant  of  forcible  e^tl7  apd  detainer 
to  regain  the  possession.  The  Cknirt  was  oomposed  of  three 
Judges,  one  of  whom  dissented  and  thought  tbat  an  order  of 
the  Court  from  which  tib#  writ  waa  iseu^  w^  the.  proper 
remedy* 
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The  question  tinder  consideration  ^fnm  not  involved  in  the 
case  cited  from  fourth  Alabama.  The  question  there  was  as 
to  the  effect  of  a  judgment  in  ejectment  upon  persona  in  ^pos- 
session who  are  not  parties  or  privies  to  the  judgment,  and 
ckim  a  possession  distinct  from  that  involved  in  the  action, 
and  the  case  of  Chiles  v.  Stephens  was  there  dted,  merely  so 
far  as  it  bears  upon  that  proposition. 

In  Horsefield  y.  Adams,  the  point  decided  was  that  if  one 
was  unlawfully  ejected  by  means  of  a  writ  of  restitution  in  a 
suit  to  which  he  is  neither  a  party  nor  privy,  this  furnishes 
no  justification  for  1dm  to  forcibly  eject  him  who  is  thus 
invested  with  the  possession.  The  Oourt,  in  conclusion, 
merely  suggests  ''that  the  remedy  of  such  a  party  is  by  suit 
against  the  Sheriff  for  his  entry  under  the  writ,  or  against  the 
plaintiffs  in  the  writ  for  directing  his  eviction,  or  some  other 
proceeding  equivalent  to  a  suit,^  citing  Chiles  v.  Stephens  and 
Howard  v.  Solman,  already  noticed*  The  two  eases  from 
Alabama  therefore  fail  to  sustain  the  proposition  of  the  appel- 
lant, for  they  did  not  directly  or  indirectly  involve  the  ques- 
tion under  consideration,  and  to  it  the  minds  of  the  Oourt 
were  not  directed.  Hence,  so  far  as  authority  is  concerned, 
^6  appellant  is  forced  to  rely  solely  upon  CkUes  v.  Stephens, 
which  case  must  be  read  in  the  light  of  the  Forcible  Entry 
and  Detainer  Act  of  that  State,  which  differs  materially  from 
ours. 

It  win  be  observed  that  the  Court,  in  Chiles  r.  Stephens, 
does  not  say  that  the  entry  of  the  officer  under  the  circum- 
stances there  detailed  is  forcible,  but  that  it  is  unauthorized 
and  illegal,  and  therefore  that  Chiles  could  maintain  a  warrant 
for  forcible  entry  and  detainer.  The  foregoing  language  and 
the  conclusions  drawn  therefrom,  is  sustained  by  the  Forcible 
Entry  and  Detainer  Act  of  that  State,  whidi  contains  this 
clause:  '^The  forcible  entry  intended  by  this  Act  is,  and  shall 
be,  any  entry,  with  or  without  multitude  of  people,  against 
the  wM  w  withcut  the  consent  of  Uie  person  or  persons  having 
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the  pofisession,  in  fact,  of  the  premises  into  which  such  entry 
shall  be  made."  Under  this  provision  every  entry  against  the 
will  or  without  the  consent  of  the  party  in  possession  is 
declared  to  be  a  forcible  entry,  regardless  of  .the  question  of 
force.  We  think  the  case  of  C1nle$  v.  Stephens,  in  view  of 
the  difference  between  the  Forcible  Entry  and  Detainer  Act 
of  Kentucky  and  our  own,  has  no  application  or  force  as 
authority  in  this  State.  The  conditions  are  radically  different. 
This  question  came  directly  before  the  Supreme  Court  of 
Tezmessee  in  the  case  of  Scott  v.  Newsom,  4  Sneed,  457,  which 
was  an  action  of  forcible  entry  and  detainer  by  Newsom 
against  Soott.  In  that  case  the  land  in  controversy  had  been 
sold  under  a  decree  of  the  Court  of  Chancery,  and  purchased 
by  Scott>  which  sale  was  subsequently  confirmed  and  the 
legal  title  to  the  land  vested  in  Scott  by  a  decree  of  the  Chan- 
cellor, and  a  writ  of  possession  was  issued  and  Scott  put  in 
the  exclusive  possession  of  the  land  by  the  Sheriff^  who  turned 
out  Newsom  who  was  in  the  actual  possession  at  the  time. 
Newsom  was  not  a  party  to  the  decree  under  which  the  land 
was  sold,  and  he  brought  forcible  entry  and  detainer  to  recover 
the  possession.  The  Court  said:  "It  may  be  conceded  that 
if  Newsom  were  not  a  party  to  the  suit  of  Olenn  v.  VerUriss' 
heir$  and  creditors**  (the  suit  in  which  the  sale  had  been  made) 
"  his  rights  or  interests  in  the  land,  if  any  he  had,  would  not 
be  affected  by  the  proceedings  or  decree  in  the  cause.  But 
that  is  not  now  the  question.  The  substance  of  the  plea  is 
that  the  defendant  was  put  in  possession  by  a  ministerial  offi- 
cer of  the  law,  under  the  authority  and  by  the  command  of  a 
Court  of  competent  jurisdiction ;  and  the  question  is,  does  that 
constitute  a  forcible  entry  and  detainer  within  either  the  letter 
or  spirit  of  the  Act  of  1821,  or  of  any  subsequent  Act?  This 
question  needs  only  to  be  stated;  it  admits  of  no  debate. 
The  distinction  between  an  entry  under  the  circumstances 
before  stated  and  an  entry  by  a  party  of  his  own  wrong,  and 
by  his  own  mere  act,  without  color  of  authority  of  law,  is 
suflBciently  obvious  to  every  mind  of  ordinary  intelligence  upon 
a    moment's   reflection.'*      ♦     ♦     ♦     "The   act    of   turning 
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the  plaintifE  out  of  poosession  xnaj  have  been  imautliorized, 
and  contrary  to  law,  because  of  the  existence  of  facts  not  pre- 
sented to  the  Chancellor  in  the  record  before  hinu  If  this 
were  so,  the  plaintiff  had  an  ample  and  summary  remedy  .by 
petition  to  the  Court,  setting  forth  the  facts,  and  asking  to  be 
restored  to  his  possession ;  or,  if  he  really  had  a  superior  title 
to  the  land,  he  might  have  resorted  tx)  an  action  of  ejectment. 
But  if  he  were  a  mere  intruder  on  the  land,  with  neither  title 
nor  right  of  possession,  he  has  no  just  cause  of  complaint  on 
the  ground  of  being  turned  out" 

The  Court  then  proceeds  to  remark  upon  the  abuse  of  the 
remedy  under  consideration,  in  language  quite  as  appropriate 
m  this  State  as  in  Tennessee,  and  we  therefore  qupte  it,  with- 
out, however,  desiring  to  be  understood  as  applying  it  espe- 
cially to  the  present  case :  ''  This  remedy  of  forcible  entry  and 
detainer  is  greatly  abused  and  perverted  from  its  legitimate 
purposes,  and  has,  perhaps,  been  productive  of  far  more 
numerous  and  serious  mischiefs  than  it  was  designed  to  pre- 
vent Instead  of  being  regarded  as  a  remedy  for  the  redress 
of  some  legal  wrong,  it  would  seem  in  many  cases  to  be  viewed 
rather  as  a  pjoceeding  intended  for  the  special  benefit  of  per- 
sons having  no  legal  right  It  must  be  restricted  within  its 
proper  limits.  And  we  hold  that  it  is  wholly  inapplicable  to  a 
esse  like  the  present" 

A  distinction  is  attempted  to  be  drawn  by  counsel  for  the 
appellant  between  the  facts  of  the  foregoing  ease  and  a  case 
where  there  has  been  merely  a  recovery  in  ejectment  and  a 
writ  of  possession  issued  thereon,  as  in  the  present  case,  upon 
the  ground  that  in  the  former  the  officer  is  acting  under  the 
^reet  command  of  the  Court,  and  in  the  latter  he  is  not.  We 
are  not  able  to  perceive  the  allied  distinction.  In  both  cases 
the  writs  are  the  same.  Both  issne  by  the  oommand  of  the 
Court,  and  the  power  of  the  officer  is  no  greater  under  the  one 
than  under  the  other. 

In  the  case  of  The  CommonwedUh  v.  Bigalow,  8  Piek^ 
31,  this  question  arose  but  was  not  expressly  decided.  Bigelow 
obtained  judgment  against  one  Winslow,  and  took  out  his  exe- 
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cutdon,  which  was  deHvered  to  an  offioer  to  be  extended  on 
Winfllow's  real  estate.  It  was  extended  on  certain  real  estate 
in  the  possession  of  Winslow^  as  tenant  of  one  RusselL  There- 
upon process  of  forcible  entry  and  detainer  was  sued  out  against 
Bigelow  on  behalf  of  RusselL  At  the  argument,  Mr.  Chief 
Justice  Parker  said:  ''The  Court  were  inclined  to  doubt 
whether  forcible  entry  and  detainer  could  be  maintained  where 
the  entrjr  was  under  a  judgment  and  execution;  and  also 
whether  this  process  could  be  maintained  on  behalf  of  Kussell, 
since  it  appeared  that  Winslow,  and  not  Russell,  was  the  per- 
son turned  out  of  possession."  Thereupon  the  case  was  again 
argued  by  counsel  for  the  prosecution,  and  upon  the  next  day 
the  proceedings  were  quashed  upon  the  ground  last  suggested 
by  the  Chief  Justice. 

The  case  of  Bueknum  v.  WhUney  et  dL,  (decided  by  the  late 
Supreme  Court  of  this  State,  at  its  October  term,  1863,  but 
from  some  cause  not  reported,)  was  an  action  under  the  Forci- 
ble Entry  and  Detainer  Act.  The  defendants  had  been 
put  in  possession  by  the  Sheriff  claiming  to  act  under  a  writ 
of  assistance.  The  principal  question  on  the  trial  was  whether 
the  premises  in  question  were  embraced  in  the  writ  The 
point  was  made  that  an  action  under  the  Forcible  Entry  and 
Detainer  Act  would  not  lie  in  such  a  case.  This  point  was 
sustained  by  the  Court  Mr.  Chief  Justice  Cope  and  Mr.  Jus- 
tice Crocker  delivered  separate  opinions,  both  arriving  at  the 
same  result  Inaamuch  as  the  case  has  not  been  reported,  we 
quote  at  length:  Mr.  Chief  Justice  Cope  said:  ''The  complaint 
diarges  an  unlawful  entry  and  forcible  and  unlawful  de- 
tainer, but  we  are  of  the  opinion  that  the  case  made  out 
does  not  come  within  the  meaning  of  the  statute.  The  statute 
provides  for  the  maintenance  of  the  action  in  three  cases: 
First,  where  the  entry  is  unlawful ;,  second,  where  it  is  forci- 
ble; and  third,  where  it  is  lawful  and  peaceable,  but  the 
detainer  is  unlawful.  Wherever  the  entry  is  forcible  an  action 
lies,  and  it  lies  in  the  absence  of  force  where  the  entry  is  unliiw- 
ful ;  but  it  is  obvious  that  in  this  respect  the  language  used  is 
not  to  be  taken  in  its  ordinary  sense.    The  'term  "  unlawful " 
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embraces  in  its  defixiitum  wluttevtsr  is  in  violfttion  of  law ;  and 
strietly  speaking,  a  wrongful  entry  is  an  unlawful  one;  but 
the  mere  fact  that  an  entry  is  wrongful  does  not  make  it  un- 
lawful in  the  sense  of  the  statute.  The  statute  is  penal  as  well 
as  remedial,  and  punishment  implies  criminality  in  the  offense 
— not  only  a  wrong  done,  but  a  wrongful  intent  in  the  parly 
doing  it  Both  are  essential;  if  either  is  wanting^  the  offense 
is  not  made  out;  and  to  justify  the  punishment  of  an  entry 
as  unlawful,  a  wrongful  intent  is  neoessary  to  be  shown.  An 
miry  in  good  faith,  under  color  of  right,  is  not  within  the 
statute;  the  remedy  was  not  intended  for  the  adjustment  of 
adverse  claims,  but  as  a  means  of  redress  and  punishment  in 
esses  of  wilful  wrong.  It  was  not  intended  as  a  substitute 
for  an  action  of  ejectment^  as  it  undoubtedly  would  be  if  the 
statute  were  construed  as  applying  in  all  eases  where  the  entry 
is  wrongful  We  regard  it  as  applying  only  in  those  cases 
where  the  entry  is  mala  fda  as  well  aa  wrongful;  and  beycmd 
this  its  provisicms  cannot  with  any  propriety  be  eztendecL  In 
the  case  before  us  the  entry  was  made  under  color  of  process, 
and  whether  it  was  wrongful  or  not  depends  upon  a  question 
of  boundary,  whidi  amonnts  in  reality  to  a  qatstion  of  title. 
There  is  no  doubt  that  the  parties  acted  in  good  faith,  and  it 
would  be  unjust  to  deprive  tiiem  of  the  possession  except  upcm 
a  full  investigation  of  tiieir  ri^ts.  Sucb  an  investigation  is 
impracticable  in  a  proceeding  of  this  character,  and  we  find 
in  the  circumstances  of  the  case  nothing  to  justify  an  appeal 
to  the  statute.'^ 

Mr.  Justice  Ghnocker,  after  stating  the  case,  said  ^  It  is  evi- 
dent from  these  facts  that  the  plaintiff  was  not  entitled  to 
maintain  this  acti<m.  There  is  no  evidence  of  any  force,  or 
violence^  or  any  threats  of  personal  videnee,  or  any  act  what- 
ever on  the  purt  of  the  defendants  to  Aow  either  a  forcible 
entry  or  a  forcible  or  unlawful  detainer.  This  kind  of  an 
action  was  not  intended  to  try  such  matters  as  appear  to  have 
been  involved  m  the  controversy  between  these  parties,  and 
it  is  a  perversion  of  all  the  rules  of  law  relating  to  the  subject 
of  forcible  entries  to  attemipt  to  try  such  issues  in  this  action. 
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If  it  be  true  that  the  writ  of  assistanoe  did  not  authorize  the 
Sheriff  to  put  the  defendants  in  possession  of  the  premises  in 
controversy,  the  plaintiff  had  a  plain,  speedy  and  adequate 
remedy  to  correct  the  error  or  mistake  by  applying  to  the 
Court  from  whence  the  writ  issued,  which  had  full  power  to 
remedy  any  wrong  which  had  been  committed  in  the  service  of 
its  process,  or  the  plaintiff  could  have  resorted  to  an  action  to 
recover  the  possession.  But  it  is  clear  that  this  action  of  forci- 
ble entry  was  not  a  proper  one  in  which  to  remedy  the  injury 
complained  of 

We  think  Scott  ▼.  New9om  and  Buchman  y.  Whitney  an- 
nounce the  correct  doctrine,  and  we  see  nothing  in  the  circum- 
stances of  this  case  to  take  it  from  the  operation  of  the  rule  as 
there  declared.  There  is  nothing  to  show  but  that  the  defend- 
ant and  those  with  him  were  acting  in  good  faith  under  process 
issued  by  a  Court  of  competent  jurisdiction.  It  may  be  that 
the  plaintiff  was  wrongfully  dispossessed  under  the  writ^  bat 
if  so  he  has  mistaken  hb  remedy. 

Judgment  affiimed* 

By  the  Court,  SANDBBflozr,  0*  J.^  on  idiearing. 

Our  former  opinion  was  delivered  upon  the  theory  that  the 
only  substantial  question  involved,  was  whether  forcible  entry 
would  lie  against  a  party  who  had  been  pi|t  in  poesesHion  by 
an  ofQcer  of  the  law,  in  good  faith,  under  legal  process.  After 
our  opinion  was  filed  the  appellant  presented  a  petition  for  a 
rehearing;  in  which  it  was  broadly  claimed  that  the  point  upon 
which  we  had  disposed  of  the  appeal  was  not  presented  by 
the  record  notwithstanding  it  had  been  most  elaborately  argued 
upon  both  sides.  Profoundly  impressed  by  the  apparent  ear- 
nestness of  counsel  we  were  induced  to  grant  a  rehearing  in 
order  that  we  might  have  further  opportunity  to  ascertain,  if 
possible,  what  legal  propositions  were  involved  in  the  case. 
A  rehearing  has  been  had  and  we  are  now  fully  satisfied  that 
we  did  not  at  the  first  hearing  misapprehend  the  true  condition 
of  the  oaae.    On  the  oontraiy  we  have  no  doubt  but  that  this 
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action  was  brought  upon  the  theory  that  it  afforded  a  proper 
remedy  and  would  lie  against  a  party  put  in  possession  by  an 
officer  under  process  and  acting  in  good  faith  if  in  so  doing  he 
turned  out  a  party  whom  he  could  not  lawfully  dispossess  by 
virtue  of  his  writ;  and  that  it  was  tried  and  determined  upon 
that  theory  in  the  Court  below. 

Incompetent  testimony  not  objected  to. 

The  fact  that  the  entry  complauied  of  was  made  nndw  Ae 
drcfomstances  above  indicated  was  substantially  shown  by  the 
testimony  of  the  plaintiff  himself ,  and  his  witnesses,  both  on 
Ae  direct  and  (m  the  cross-examination.  At  least  it  was  so 
far  shown  as  to  warrant  the  Oourt^  while  passing  upon  the 
motion  for  a  nonsuit,  in  assuming,  as  the  Court  unquestionably 
did,  that  the  entry  was  made  in  that  manner.  It  may  be  con- 
ceded that  the  testimony  was  incompetent  if  objected  to,  but 
it  was  not,  and  the  Court  was  justified  in  entertaining  it  for 
the  purpose  of  determining  what  should  be  the  judgment  upon 
the  motion  for  a  ncmsuit,  Moreover,  for  the  purposes  of  the 
motion  for  a  new  trial,  so  far  as  the  same  was  grounded  upon 
the  Bufficienqr  or  insufficiency  of  the  evidence,  the  Court  was 
also  bound  to  treat  the  testimony  as  competent,  for,  not  hav- 
ing been  objected  to  at  the  time  it  was  admitted,  it  was  then 
too  late  to  claim  that  it  proved  nothing  because  it  was  incom- 
petent (MeChud  v.  O'Neatt,  16  Cal.  892 ;  Curiae  v.  Packard, 
ante,  194.)  Whether  it  was  sufficient  proof  or  not,  however, 
would  be  a  different  question;  but  the  Court  below  seems  to 
have  regarded  it  as  sufficrient,  and  we  are  not  disposed  to  ques- 
tion the  correctness  of  its  conclusion. 

But  beyond  and  independent  of  what  has  been  said,  it  is 
apparent  to  us  upon  the  face  of  the  record  that  the  fact  that 
the  entry  was  by  an  officer  in  good  faith  under  color  of  legal 
process,  was  at  least  tacitly  conceded  by  counsel  for  the  plaint- 
iff on  the  motion  for  a  nonsuit  It  is  manifest  to  us  that  he 
did  not  r^rd  that  fact  as  standing  in  the  way  of  his  remedy. 
This  is  apparent  from  the  fact  that  he  made  no  obection  to 
the  testimony  when  offered^  evidently  attaching  no  importanoe 
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to  it  and  willing  to  concede  the  fact;  and  from  the  further 
fact  that  the  ruling  of  the  Court  to  the  effect  that  forcible  entry 
would  not  lie  in  such  a  case  is  assigned  by  him  in  his  motion 
for  a  new  trial  as  one  of  the  errors  upon  which  he  should  rely, 
unaccompanied  by  any  point  to  the  effect  that  the  evidence 
was  not  sufficient  to  warrant  the  Court  in  assuming  upon  the 
motion  for  a  nonsuit  that  the  entry  was  of  that  character.  Un- 
der such  circumstances  it  would  be  gross  injustice  to  the  re- 
spondent to  allow  thet  fact  that  the  entry  was  of  the  character 
daimed  by  him  to  be  now  questioned. 

We  see  no  reason  for  not  adhering  to  our  fonnar  eoneloaion. 

Judgment  aflSrmed. 


m  THE  MATTER  OP  THE  ESTATE  OF  PACHECO. 

JuDOMCNT  <MP  Sonncs  Coun  vin  Law  <mp  a  Caul — Tli«  JndfncBt  «f  tlM 
Supreme  Omrt  la  a  tmm  becomes  the  law  ef  tbe  ceae  la  all  lu  etacea, 
onieee  the  eondlttone  on  which  It  wae  foonaed  are  ea  chaffed  as  to  render 
Its  eccompllshmeet  Impracttceble. 

Aatotvnamtn  of  BxicoToaa. —  The  Jadsmeat  e(  the  Sapreme  Oeart  eetttas  Cba 
right  of  two  penena  to  he  appolated  exeeaton  «f  aa  aetata,  ehoald  ba 
earrled  Into  effect  hf  the  Probate  Cour^  aotwlthetendlng  the  death  of  oaa 
of  the  pereone  before  the  Probate  Court  acte  on  the  matter. 

NomcB  OF  ArpBAu— A  aotlce  appealfais  f^m  all  ordere  aiade  hf  a  Probate 
Conrt  la  the  eaee  on  a  eertala  daj»  le  nfldeat  to  eater  say  ippilaMe 
order  aiade  aa  that  day. 

Appxai.  from  the  Probate  Coart^  Santa  Clara  Connly. 

The  notice  of  appeal  stated  that  an  appeal  was  taken  from 
the  order  of  the  Probate  Conrt  made  September  8d,  1864, 
denying  the  petition  of  Penniman  and  others  for  the  removal 
of  Emericy  and  refusing  to  appoint  Penniman,  and  from  all 
orders  and  decisions  made  by  the  Conit  in  that  behalf  on  that 
day. 

The  other  facts  are  stated  in  the  opinion  of  the  Conrt^  and 
in  23  CaL  476, 

Thomas  A.  Brown,  for  Appellant^  argaed  that  the  judgment 
in  23  CaL  476,  waa  the  law  of  the  case^  and  cited  Phelan 
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▼.  8m  Frandsco,  20  GaL  44;  Xeew  ▼.  Clark,  20  CaL  416; 
Davidson  y.  Dallas,  16  CaL  83 ;  and  MeMiUan  ▼.  Richards,  13 
CaL  468. 

Chrke  dt  Carpentier,  for  Beapondcnt,  argued  that  the  death 
of  Bosa  Pacheco  De  Sibrian,  daughter  of  the  deceased,  so 
changed  the  condition  of  affaira  that  the  judgment  of  the 
Supreme  Court  was  not  binding,  and  that  Penniman,  having 
BO  miqualified  right  to  have  Emeric  removed,  but  his  right 
depending  on  Eoea  Pacheoo's  petition,  his  right  had  ceased  with 
her  death,  and  cited  In  the  matUr  of  (ha  Estate  of  Cart,  Sft 
CaL  585. 

Bj  the  Court,  Cxtbbxt,  J. 

The  proceedings  with  which  thi§  case  stands  lounediatelj 
eonnected  may  be  found  detailed  in  the  case  of  the  same  title 
reported  in  23  CaL  476. 

Upon  filing  in  the  Probate  Court  the  remittitur  of  the 
Supreme  Court  in  the  case  reported  as  above,  on  the  17th  of 
August,  1864,  the  Probate  Court  made  an  order  revoking  the 
letters  of  administration  before  then  granted  to  Joseph  Emeric, 
and  directing  him  to  account,  and  by  the  same  order  appointed 
H.  P.  Penniman,  administrator  of  the  estate  of  said  Pacheco, 
deceased,  with  the  will  annexed,  to  whom  it  was  directed  that 
letters  of  administration  be  issued.  Soon  after  this,  upon  the 
application  of  Emeric,  the  Probate  Judge  made  an  order 
requiring  Penniman  to  show  cause  why  the  order  made  on  the 
17th  of  August  should  not  be  vacated  and  set  aside.  After* 
wards,  on  the  3d  of  September,  the  Probate  Court  made  an 
order  revoking  the  order  made  on  the  17tb  of  August.  On 
the  same  day  Penniman  again  moved  the  Court,  upon  the 
authority  of  the  judgment  of  the  Supreme  Court,  to  revoke  the 
letters  of  administration  before  then  issued  to  Emerio,  and  for 
an  order  appointing  him,  Penniman,  administrator  of  the  esr 
tate,  in  accordance  with  the  petition.    This  application  was 

VOL.  XZIX^-IS 
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opposed  by  Emeric,  on  the  ground  that  Rosa  Pacheeo  De 
Sibrian  was  dead,  and  that  Pomiiman^s  right  to  have  Emeric 
removed,  if  he  ever  had  any,  terminated  with  the  death  of  Rosa' 
Pacheoo.  The  Probate  Court  made  an  order  denying  the  ap- 
plioationi,  on  the  ground  that  Bosii  Pacheoo  was  dead,  and  that 
it  was  impossible  for  the  Court  to  enter  an  order  in  pursuance 
of  the  judgment  of  the  Supreme  Court  To  lihe  decisions  made 
on  the  3d  of  September,  the  petitioner's  counsel  excepted,  and 
has  appealed  from  the  orders  made  on  that  day.  The  notioe 
of  appeal  from  the  order  rev<Jdng  the  one  made  on  the  17th  of 
August  is  quite  general  in  its  terms,  but  we  must  hold  it  suffi- 
cient under  the  Act  entitled  ''An  Act  to  regulate  appeals  in 
this  SUte,''  (Laws,  1861,  p.  589.) 

Law  of  a  ease. 

The  judgment  of  the  Supreme  Court  to*  which  we  have 
referred  was  the  law  of  the  case,  which  the  Probate  Court 
was  in  duty  bound  to  follow,  unless  the  death  of  Rosa  Pacheco 
so  changed  the  conditions  on  which  it  was  founded  as  to  ren- 
der its  accomplishment  impracticable.  The  Supx«me  Court 
in  the  case  in  23  Cal.  481,  reversed  the  ordeirs  appealed  from, 
tod  directed  the  Court  below  to  enter  an  order  in  accordance 
with  the  opinion  delivered.  The  Court  decided  that  both 
Rosa  Pacheco  and  Penniman  were  entitled  to  be  appointed  to 
administer  upon  the  estate.  Notwithstanding  the  death  of 
Rosa  Pacheco,  we  do  not  perceive  that  any  tenable  objection 
could  be  made  to  carrying  the  judgment  into  effect  to  the 
extent  that  it  could  be  done  by  the  appointment  of  Penniman 
in  accordance  with  the  petition.  The  parties  concerned  pre- 
ferred that  Penniman  should  be  intrusted  with  the  adminis- 
tration of  the  estate  ratJber  than  Emeric,  from  whom  they  were 
seeking  an  account ;  and  even  after  the  death  of  Rosa  Pacheco, 
the  surviving  petitioners  still  urged  the  Probate  Court  to 
appoint  Penniman  administrator.  We  think  the  direction  of 
the  Supreme  Court  would  have  been  carried  into  effect  sub- 
stantially had  the  order  applied  for  after  the  remittitur  from 
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the  Supreme  Court  was  fileil,  and  which  in  the  first  instance 
was  granted,  been  allowed  to  stand. 

Therefore  the  order  revoking  the  order  made  and  entered  on 
the  17th  of  August,  1864,  must  be  and  is  hereby  reversed, 
and  the  Court  below  is  directed  to  restore  the  last  mentioned 
order,  and  to  require  Emeric  to  account,  and  surrender  the 
estate  to  Penniman,  administrator  thereof.  And  it  is  further 
ordered  and  adjudged,  that  the  appellant  have  and  recover  of 
and  from  the  respondent  the  costs  of  this  appeaL 

Mr.  Justice  Bbodes,  being  disqualified,  did  not  sit  in  this 

eauseu 


HENRY  S.  SOLOMON  akd  ANDREW  DOTT  v.  THOMAS 

MAGUIRE. 

Bnccnoir  on  JODOMmr  ArriB  Lapsb  of  Fivb  Tiabs. —  An  execatioii  coii^ 
not  ianm  on  a  jadgment  nnde?  the  two  bnndred  and  foarteenth  section  of 
tbe  Practice  Act  before  iti  repeal  in  1891,  after  the  lapse  of  Ave  years  fro^ 
its  entry,  nnless  ordered  to  issne  hj  the  Coort,  after  It  had  heen  Indlcialiy 
aacertained  and  found  aa  a  fact  that  the  Jadgmentt  or  some  part  thereof, 
reoiained  nnsatlafled  and  due. 

Obdbk  of  BsFBBsyca  —  Wnar  rr  auBKim  to  tbs  Bastounu>*  A'  fefereoM, 
with  directions  to  the  referee  to  take  proofs  concernlag  tba  4ontesaioa  of  a 
lodgment  by  the  defendant,  and  the  judgment  roll  in  the.caae^  aJld  wheth^ 
the  same  waa  filed  in  the  Clerk's  office,  and  to  report  the  testimony,  with  a 
finding  oC  facts  and  a  Judgment,  does  not  submit  to  the  re(eree  the  qaestlOB 
aa  to  what  amount,  if  any,  la  still  unpaAd  on  the  Judgment 

Wmma  NncasaABT  so  stTPPOsT  a»  Obobb  fob  Bzncunox  to  Issub. —  A  flnd- 
hiig  of  fteta  by  a  reftree  that  an  alleged  judgment  more  than  Ato  years  oAl 
waa  properly  entered,  and  la  a  good  and  Talld  Judgment,  does  riot  anppoM 
a  judgment  reported  by  hiai,  that  the  plaintiffs  haTe  execution  on  th^ 
Judgment. 

IrrxcT  OF  Obobb  coNFtBWira  Rbpobv  of  Rbfbbbb. —  Where  a  referee  reported 
aa  facts  the  existence  and  ralldlty  of  a  Judgment  more  than  fifv  years  old. 
and  also  reported  a  Judgment  that  execution  lasue  on  the  same,  but  stated 
that  he  had  not  passed  on  the  question  whether  the  Judgment  had  been 
paid  by  an  alleged  accord  and  aatlafactien ;  ffeM,  that  aa  order  of  Court 
eonfirmfaig  the  report  of  the  referee  does  not  aothoriae  the  lasaance  of  an 
•xecatloB  oB  the  Judgment. 

TmaoD  otrBiBO  which  CxacunoN  xa  9rATBn.~-Tbe  period  during  which  an 
eKecntloB  has  been  stayed  by  an  order  of  Covrt  la  not  to  be  excluded  frodi 
tbe  flTe  years,  after  the  lapse  of  which  an  order  ef  Omrt  was  necessary 
to  oMalB  an  ezecutloB. 

Appkai.  from  the  District  Court,  Fourth  Judicial  Distriet^ 
CStj  and  Oountj  of  San  Francisoo. 
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On  the  26th  day  of  April,  1852,  Thomas  Maguire,  the 
respondent,  filed  a  confession  of  judgment  in  the  District 
Court  of  the  Fourth  Judicial  District,  in  favor  of  Henry  S. 
Solomon  and  Andrew  Dott,  appellants,  for  the  sum  of  nine- 
teen thousand  four  hundred  and  fifty-five  dollars  and  twenty- 
two  cents,  and  William  Andrews,  James  Donahue,  George 
Hubbard,  and  Thomas  Dennis,  for  various  sums  each,  amount- 
ing in  the  aggregate,  with  the  amount  in  favor  of  Solomon 
&  Dott,  to  some  thirty-eight  thousand  dollars,  and  on  the 
same  day  the  judgment  v^as  duly  entered  up  by  the  Clerk* 
On  the  4th  day  of  June,  1855,  an  execution  on  the  judgment 
was  issued  for  the  amount  due  Solomon  &  Dott,  and  on  the 
same  day,  on  motion  of  Maguire,  an  order  was  made  by  the 
Judge  for  the  plaintiffs  to  show  cause  why  the  execution 
should  not  be  set  aside  and  the  judgment  satisfied,  and  that 
until  the  argument  and  decision,  all  proceedings  on  the  execu- 
tion be  stayed*  June  16th,  1855,  an  order  was  made  by  the 
Court,  staying  all  executions  on  the  judgment  perpetually,  with 
leave  to  plaintiffs  to  move  the  Court  to  vacate  the  order. 
The  judgment  roll  had  been  lost  at  the  time  of  the  motiona 
made  in  1860,  mentioned  in  the  opinion  of  the  Court. 

The  judgment  as  originally  entered  gave  to  the  plaintiffs  m 
lien  on  the  J^iny  Lind  Theater  and  Parker  House  in  San 
Franeisoo,  apd  respondent  Maguire  elaimed  and  offered  evi- 
dence in  support  of  the  claim  that  in  July,  1852,  he  sold  said 
property  to  the  City  of  San  Francisco,  and  that  the  plaintiffs 
agreed  to  receive  and  did  receive  from  him  sixty-five  per  cent 
of  the  amount  of  their  judgment  in  scrip  of  San  Francisco, 
in  full  accord  and  satisfaction  of  the  same.  The  question  of 
accord  and  satisfaction  is  not  passed  on  by  the  Court. 

After  the  report  of  the  referee  had  been  confirmed,  and  on 
the  11th  day  of  February,  1863,  an  execution  was  issued  on 
the  judgment  in  favor  of  Solomon  &  Dott,  and  on  the  23d 
day  of  March,  1863,  on  motion  of  Maguire,  an  order  was  made 
by  the  Court  setting  aside  the  execution.  From  this  order 
Solomon  &  Dott  appealed. 

The  other  facts  are  stated  in  th'e  opinion  of  the  Court 
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/.  W.  Winans,  for  Appellant^  contended  that  the  detenni* 
nation  of  the  referee  that  the  judgment  was  i^Bgalar  and  should 
not  be  vacated,  involved  as  an  unavoidable  conclusion  that 
plaintiffs  were  entitled  to  an  execution,  inasmuch  as  the  refer- 
ence was  double,  and  involved  the  two  questions,  whether  de- 
fendant was  entitled  to  have  the  judgment  vacated,  and  whether 
plaintiff  was  entitled  to  an  execution. 

He  also  argued  that  the  order  of  the  District  Court,  eon- 
firming  the  report  of  the  referee  and  his  judgment,  rendered 
the  referee's  judgment  a  judgment  of  the  District  Gourt,  and 
cited  Voorhies"  Code,  Ed.  1864,  p.  S24;  CatshiU  Saaik  ▼.  Smf^ 
ford,  4  How.  P.  106;  Field  r.  Paulding,  1  Hilton  N.  Y.  Cool 
PL  189, 

E.  B,  Carpentier,  and  Byrne  <£  Freehn,  argued  that  under 
the  two  hundred  and  fourteenth  section  of  the  Practice  Act 
an  execution  could  issue  only  upon  the  establishment  of  the 
fact  that  the  judgment,  or  some  pait  of  it,  remained  unpaid, 
and  that  the  report  of  the  referee  had  not  found  that  fact  ov 
passed  on  the  question. 

By  the  Courl^  SAimKBSoir,  O.  J. 

In  view  of  the  conclusion  to  whidi  we  hate  eome  upon  tlie 
qaestion  as  to  whether  the  District  Court  in  fact  ordered  the 
execution,  set  aside  bj  the  order  from  which  this  appeal  is 
taken,  to  be  issued,  it  becomes  unnecessary  to  notice  the  other 
questions  so  ably  and  elaborately  argued  by  counsel. 

The  execution,  as  admitted  on  all  sides,  so  far  as  the  pro- 
ceedings had  before  the  Court  for  the  purpose  of  obtaining 
it  are  concerned,  could  not  issue  except  by  virtue  of  an  order 
of  the  Court  made  in  pursuance  of  the  two  hundred  and  four- 
teenth section  of  the  Practice  Act,  since  repealed.  Under 
that  section,  it  was  necessary  to  make  it  appear  to  the  sat- 
isfaction of  the  Court  that  some  portion  of  the  judgment 
remained  unsatisfied.  That  was  a  fact  necessary  to  be  judi* 
eially  ascertained  and  found  before  an  order  allowing  an  exe- 
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cution  to  go  could  be  regularly  entered.  We  are  of  the  opinion 
that  thia  fact  never  was  ascertained,  and  that  no  order  allow- 
ing the  execution  to  go  was  ever  made.  The  facts  bearing 
upon  this  branch  of  the  case  are  substantially  as  follows: 

Order  of  reference. 

.  On  the  14th  day  of  December,  I860,  the  plaintiffs  notified 
the  defendant  that  they  would,  on  the  22d  day  of  the  same 
month,  move  the  Court  for  an  order  vacating  the  orders  of  the 
4th  and  16th  of  June,  1855,  staying  the  execution  then  out 
aAd  all  further  executions  or  proceedings  upon  the  judgment, 
and  also  for  an  order  allowing  an  execution  to  be  issued,  and 
on  the  26th  of  January,  1861,  the  Court  made  the  following 
order: 

.  **  In  this  cause,  the  plaintiffs  having  moved  for  leave  to  issue 
execution  upon  the  judgment  herein,  and  the  defendant  hav- 
ing moved  for  an  order  vacating  the  judgment  herein,  and  the 
parties  appearing  by  their  resi)ective  attorneys,  it  is  ordered 
that  this  cause  be,  and  the  same  is  hereby,  referred  to  I4. 
Aldrich  as  sole  referee  to  take  proofs  conceming  the  confession 
of  judgmisnt  by  the  defendant  herein  and  the  judgment  roll  in 
this  cause,  and  whether  the  same  were  actually  filed  in  the 
lOlerk's  office  of  this  Court,  and  to  report  the  testimony  with  a ' 
finding  of  facts  to  this  Court" 

On  the  8th  day  of  April,  1861,  in  pursuance  of  a  stipula- 
tion to  that  effect,  the  foregoing  order  was  amended  '^  so  as  to 
extend  the  reference  to  all  parties  plaintiff  and  to  authorize 
him  (the  referee)  to  render  judgment  on  his  finding.'' 

It  is  proper  to  remark  here  that  the  ground  of  the  defend- 
ant's motion  to  vacate  the  judgment  was,  first^  the  alleged 
invalidity  of  the  judgment^  and  second,  an  alleged  accord  and 
,satisf  action  by  the  payment  and  receipt  of  certain  scrip  of  the 
City  and  County  of  San  Francisco;  it  being  contended  on  the 
part  of  the  defendant  that  said  scrip,  though  of  less  value  than 
the  face  of  the  judgment,  was  received  by  the  plaintiffs  in  full 
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flatiflfactipn,  and  on  the  part  of  the  plaintiffs  that  it  was  received 
only  in  part  pajment 

Taking  the  two  motions  together,  the  following  principal 
questions  were  presented  for  the  decision  of  the  Court:  J'irst, 
die  existenoe  and  validity  of  the  jndgmevit  in  question;  and 
aooond,  if  valid,  the  amount,  if  any  stiU  due  thereon  and  unpaid, 
in  which  latter  question,  of  course^  was  involved  the  question 
of  accord  and  satisfaction. 

It  is  claimed  on  the  part  of  appellants  that  all  these  ques- 
tions were  submitted  to  the  referee  and  pass^  upon  by  him* 
On  the  part  of  the  respondent  it  is  claimed  that  the  question  as 
to  what  amount,  if  any,  was  still  unpaid,  was  n6t  submitted  to 
nor  passed  upon  by  him. 

It  must  be  confessed  that  the  language  of  the  order  of  refer- 
ence IB  not  altogether  free  from  ambiguity,  and  it  is  quite  clear 
that  a  pleading  equally  as  defective  would  be  held  bad  on  de- 
murrer. It  is  clear,  however,  upon  inspection,  that  the  order, 
as  first  made,  did  not  embrace  the  question  as  to  whether  the 
judgment  had  been  fully  satisfied,  and,  if  not,  how  much  was 
still  due.  Within  the  language  there  used  only  the  questions 
as  to  the  eadstence  and  validity  of  the  judgment  are  embraced. 
The  language  is  **  to  take  proofs  concerning  the  confession  of 
judgment  ♦  ♦  ♦  and  the  judgment  roll,  ♦  ♦  ♦  and  whether 
the  same  were  actually  filed  in  the  Clerk's  office."  In  view  of 
the  fact  that  the  judgment  roll,  if  there  ever  was  one,  consisting 
of  the  statement  in  writing  authorizing  the  entry  of  judgment 
with  the  judgment  indorsed  thereon,  (Section  376  of  the  Prac- 
tice Act,)  was  missing  from  the  Clerk's  office,  and  could  not  be 
found,  the  meaning  and  scope  of  the  order  thus  far  is  obvious. 
It  was  to  ascertain  whether  the  judgment  in  the  Clerk's  register, 
which  on  its  face,  purported  to  be  a  judgment  by  confession, 
made  in  open  Court  by  some  one  as  the  attorney  of  the  defend- 
ant, and  not  by  the  d^endant  in  person,  had  rMlly  and  in  fact 
been  oonfesaed  in  accordance  with  the  provisions  of  the  three 
hundred  and  seventy-fifth  section  of  the  Practice  Act  So  far 
the  order  is  plain;  what  change,  if  any,  was  made  by  the 
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amendatory  order!    The  stipulation  upon  which  the  order  was 
made  is  in  these  words: 

**It  is  stipulated  and  agreed  that  the  referee,  L.  Aldrich, 
make  out  a  judgment  on  his  finding  in  the  matter  referred  to 
him  in  this  action,  and  that  the  reference  extend  to  all  the  pal^ 
ties  plaintiff  herein/' 

The  amendatory  order  followed  the  llmguage  of  the  stip- 
nlatioiu  Turn  the  order  end  for  end  and  it  will  read  thus: 
^  The  reference  heretofore  made  is  extended  to  all  the  parties 
plaintiff,  and  the  referee  is  authorized  to  report  a  judgmmit  on 
his  finding." 

By  this  language  the  power  of  the  referee  is  enlarged  and 
the  number  of  parties  plaintiff  to  the  reference  is  increased, 
but  the  subject  matter  of  the  reference  remains  the  same, 
being  neither  enlarged  nor  diminished;  on  the  contrary,  the 
language  of  the  stipulation,  as  to  the  subject  matter  is,  ^Sn 
the  matter  referred  to  him ;"  that  is  to  say,  the  matter  speci- 
fied in  the  order  already  made.  The  additional  power  given 
is  to  report  a  judgment  To  the  first  order,  as  appears  from 
the  record,  the  appellants  Solomon  ft  Dott  were  the  only 
parties  plaintiff;  but  to  the  judgment,  concerning  which  the 
reference  was  being  ordered,  there  were  five  other  plaintiffs, 
and  the  amendatory  order  mskm  them  parties  also  to  the 
reference.  And  sudi,  in  our  judgmoit,  was  the  full  effect  of 
that  order,  which  is  made  further  apparent  by  comparing  the 
title  of  the  action  as  given  in  the  first  order  with  the  titles 
given  in  the  stipulation  and  last  order.  In  the  first  the  title 
is:  ^^  Solomon  £  DoU,  plainiiffs  v.  Thomas  Maguire,  defend- 
ardf*  while  in  the  last  two  it  is:  ^^SoUymon  A  Dott,  Andrews 
et  oL,  plamtiffa  v.  Thomas  Maguire,  defendant/'  Doubtless 
this  last  consideration,  standing  alone,  would  be  entitled  to 
but  little  weight,  but  when  viewed  in  connection  with  what 
we  have  previously  said  it  serves,  at  least  in  a  measure,  to 
fortify  our  oonclusi<Hi  as  to  the  scope  and  exteDt  of  the  ardm 
in  question. 
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Our  oondunon  then,  thus  far,  is  d^at  the  claim  of  the  ap- 
pellants to  the  effect  that  the  Tvhole  subject  matter  embraced 
in  both  motions  —  the  motion  of  the  defendant  to  vacate  the 
judgment,  and  the  motion  of  the  plaintiffs  for  leave  to  issue 
ezecuticm  —  was  embraced  in  the  order  of  referenoe,  cannot 
be  sustained  by  any  fair  and  reasonable  interpretation  of  the 
language  employed.  If  such  was  the  intention  of  the  parties 
diey  certainly  failed  to  have  it  inoorporated  in  their  stipulation 
or  in  the  order  of  the  Court 


We  eome  now  to  the  report  of  iJie  referee,  wliich  consists 
of,  eight  findings  of 'distinct  foots  or  propositions,  followed  by 
a  judgment  to  the  effect  that  the  order  of  the  4ih  of  June, 
1855,  staying  proceedings  on  the  judgment,  be  set  aside  and 
that  Solomon  &  Dott  have  execution  on  the  judgment  for  the 
full  amount  due  them  by  its  terms  less  five  eighths  thereof 
vnih  interest,  ete.,  terminating  with  a  statement  in  the  follow- 
ing words: 

"As  a  part  of  this  report  the  referee  desires  to  state  that  he 
has  not  passed  upon  the  question  of  settlement  of  the  judig- 
menV'  (thereby  meaning,  doubtless,  the  accord  and  satisfaction 
sU^ed  by  defendant,  including  of  course  the  queeticm  whether 
there  was  anything  still  unpaid,)  it  being  understood  by  him 
tfiat  this  question  is  not  embraced  by  the  motions  referred. 
Thus  coming  to  the  same  conclusion  which  we  have  announced 
u  to  the  extent  and  scope  of  the  order  of  reference. 

Without  stating  what  facts  were  found  by  the  referee,  it  is 
sofScient  for  our  purpose  to  say  that  he  did  not  find  that  there 
had  been  an  accord  and  satisfaction  of  the  judgment,  nor  that 
Aere  was  still  unpaid  any  part  thereof.  All  the  facts  found 
leUtte  to  the  existence  and  validity  of  the  judgment,  and  are 
substantially  summed  up  in  the  ei^th  and  last  finding,  wliich 
is  to  the  effect  that  the  judgment  is  a  good  and  valid  judgment. 

Accompanying  the  report  is  the  testimony  upon  which  it 
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was  based  —  consisting  of  affidavits,  depositions,  executions  aiid 
judgment,  and  docket  entries  from  the  Clerf  s  office. 

Nothing  can  be  clearer  than  that  the  facts  found  by  the  ref- 
eree do  not  support  the  judgment  reported  by  him. 

The  report  of  the  referee  was  filed  on  the  11th  of  Aprils 
1861.  On  the  same  day  plaintiffs  notified  the  defendant  that 
on  the  13th  of  the  same  month  they  would  make  a  motion  in 
open  Court  ''for  a  confirmation  of  the  report  of  the  referee 
filed  herein  on  this  day,  and  for  leave  to  issue  execution  upon' 
the  judgment  therein  referred  to,  and  also  for  an  order  vacating 
the  order  of  the  Oourt  staying  execution/' 

Order  of  CouH  on  report  of  referee. 

On  the  ISth  the  defendant  filed  certain  exceptions  to  the 
report.  On  the  20th  the  report  and  exceptions  were  submitted 
to  the  Court  for  its  consideration  and  taken  u,nder  advisement 
On  thp  18th  of  May  following  the  Oourt  made  the  following 
order: 

*'  This  cause,  heretofore  submitted  to  the  Court  for  decision 
upon  the  report  of  the  referee  heretofore  appointed  herein,  and 
the  judgment  reported  by  him  having  been  duly  considered,  it 
is  this  day  ordered  that  said  report  and  judgment  be  and  the 
are  hereby  confirmed.'^ 


No  order  was  made  directing  the  judgment  reported  by  the 
referee  to  be  entered  as  the  judgment  of  the  Court,  nor  in  fact 
was  it  ever  so  entered.  Nor  was  there  any  special  order  in 
terms  vacating  the  order  of  the  11th  of  June,  1855,  and  allow- 
ing execution  to  go,  ever  in  fact  made  or  eutered ;  nor  did  the 
Court  ever  in  any  form  determine  the  question  left  open  by 
the  report  of  the  referee,  as  to  whether  there  was  anything 
still  unpaid  on  the  judgment,  ^hich  must  necessarily  have 
been  done  before  an  order  for  an  execution  could  have  been 
regularly  made;  and  all  this  in  the  face  of  the  motion  of  coun- 
sel in  which  these  special  orders  were  specifically  embraced. 
The  order  of  oonfinnatioa  neither  took  from  nor  added  to  the 
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legal  force  and  effect  of  the  report  of  the  referee;  but,  on  die* 
cootraiy,  it  left  every  question  precisely  as  it  stood  in  the^ 
report  Qui  confirmai  nihil  dot.  What  vras  left  undetermined 
by  the  referee  was  left  undetermined  by  the  Court,  If  there 
was  any  infirmity  in  the  report,  the  Court  confirmed  thttt  in-^ 
firmity,  and  thereby  perpetuated  it  If  by  the  report  of  the' 
referee  any  question  involved  in  the  two  motions  —  the  motionf 
of  the  defendant  to  vacate  the  judgment,  and  the  motion  of' 
the  plaintiffs  for  an  execution  —  was  reserved  for  future  drter-* 
mination,  such  portion  of  the  report  was  as  much  confirmed 
hj  the  order  of  the  Court  as  any  other,  and  such  question  was 
as  much  reserved  for  future  consideration  after  as  before  th& 
order  of  confirmation.  For  the  purpose,  dien,  of  ascertainii%' 
what  was  really  determined  by  the  Court,  we  are  compelled 
to  return  to  the  report  of  the  referee,  upon  which  our  views, 
in  the  respect  named^  have  been  already  intimated. 

It  will  not  do  to  say  that  the  referee  decided  that  there  was 
a  balance  due  cm  the  judgment^  and  that  the  plaintiffs  were 
entitled  to  an  execution  therefor,  merely  because  he  reported 
a  judgment  to  that  effect,  because  his  report  shows  upon  its? 
face  that  he  did  not  so  decide,  but,  on  the  contrary,  left  th^* 
question  open  and  reserved  for  further  consideration  for  the 
reason  that  under  the  constmctioii  put  upon  the  order  of  refer- 
ence by  him,  as  he  himself  states,  that  question  was  not 
ezabraoed  in  the  order,  in  which  respect  we  have  already  sus- 
tained the  view  taken  by  him.  Had  this  part  of  the  report 
been  omitted,  the  question  before  us  would  have  assumed  a 
very  different  complexion.  Then  the  judgment  of  the  referee 
woold  have  stood  upon  the  record  unqualified  and  unexplained, 
whidi  would  have  heen.  the  ordinary  case  of  a  judgment* 
Tusnpported  and  unwarranted  by  the  facts  found,  but  binding 
and  valid  until  reversed  on  appeal,  an  J  the  presumption  would 
be  that  the  referee  had  passed  upon  the  whoLd  matter  eknbraoed 
in  his  judgment;  but  here  that  presumption  cannot  be  indulged, 
because  it  is  met  at  the  threshold  and  overcome  l^  the-expreea 
terms  of  the  report  How  can  this  Court  say  that  a  oertaim* 
matter  has  passed  into  judgment  when  the  papeif  relied  on  fov 
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the  purpose  of  establishing  that  proposition  denies  it  in  express 
terms  t  To  do  so  would  be  to  allow  bald  presumptions  to 
overcome  admitted  facts. 

For  the  purpose  of  determining  what  the  referee  decided  we 
must  look  at  his  entire  report^  and  cannot  limit  our  view  to 
detached  portions  isolated  from  the  residue.  Thus  viewed  the 
judgment  reported  hj  him  becomes  a  conditional  judgment, 
OT^  in  other  words,  the  clause  in  his  report  to  the  effect  that 
he  has  not  passed  upon  the  question  as  to  whether  there  is 
anything  still  unpaid  operates  as  a  proviso  to  the  judgmfflit, 
and  his  report  and  judgment  might,  therefore,  be  paraphrased 
thus:  '^  The  judgment  in  question  was  at  and  from  the  time 
of  its  rendition  a  l^gal  and  valid  judgment,  and  the  order  here- 
tofore made  staying  OKecntion  thereon  ought  to  be  vacated  and 
the  plaintiffs  allowed  to  take  thmr  execution,  provided  the 
Court  shall  determine  that  the  city  scrip  admitted  to  have  been 
received  thereon  was  not  so  received  in  full  accord  and  satis- 
faction^  upon  which  point  I  express  no  opinion.'^ 

The  result  to  which  the  foregoing  reasoning  brings  us  is  that 
tiie  execution  issued  on  the  11th  of  February,  1863,  and 
quashed  by  the  order  of  the  Court  from  which  this  appeal  is 
taken,  was  not  issued  by  virtue  of  any  order  of  the  Court 
made  under  the  two  hundred  and  fourteen^  section  of  the 
Practice  Act 

^JBxBeutum  on  m  fudgmenl  when  {here  has  been  mn  order  of  iho 
Court  elaying  execuium. 

It  is  however,  insisted  that  the  right  of  the  plaintiffs  to  that 
execution  does  not  depend  mtirely  upon  the  proceedings, 
whether  valid  or  invalid,  taken  under  the  two  hundred  and 
fourteenth  section;  but  that  they  were  entitled  to  it  under 
the  two  hundred  and  ninth  section,  which  provides  that  a  partf 
in  whose  favor  judgment  has  been  rendered  may  have  his 
execution  thereon  at  any  time  within  five  years  thereafter. 
This  point  is  grounded  upon  the  idea  that  the  time  during 
which  the  order  of  the  4th  of  June,  18BB,  staying  executioii 
en  the  judgment  was  in  force,  constitutes  no  part  of  the  five 
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jeara  designated  as  a  limit  upon  tbe  plaintiffs'  right  to  the  exe- 
cution. It  is  true  that  if  the  time  during  ^ich  the  order  of 
the  4th  of  June,  1855,  was  in  foroe  is  to  be  excluded  from  the 
computation  of  the  five  years  stated  in  the  two  hundred  and 
ninth  section,  the  execution  of  the  11th  of  Febmaxy,  1863, 
was  issued  within  the  five  years  there  specifi€<L 

Admitting,  for  the  sake  of  the  argument,  that  the  time 
during  which  execution  on  the  judgment  was  stayed  is  not  to 
be  computed  as  a  part  of  the  five  years  specified  in  the  two 
hundred  and  ninth  section,  will  counsel  claim  that  even  then 
the  plaintiffs  could  have  their  execution  by  simply  calling  for 
it  at  the  Clerk's  office  I  On  the  contrary,  would  it  not  be 
necessary  even,  in  such  a  case  to  apply  to  tlie  Court  for  the 
execution  t  Who  is  to  determine  whether  there  has  been  any 
valid  stay  in  such  a  case  t  Can  the  Clerk  do  it^  or  must  it  be 
done  in  some  form  by  the  Court } 

But  independent  of  these  questions,  there  is  nothing  in  the 
Practice  Act  to  the  effect  that  the  time  during  which  the  plain- 
tiff is  stayed  from  issuing  execution  shaU  not  constitute  a  part 
of  the  five  years  to  which  he  is  limited  by  the  two  hundred 
and  ninth  section.  The  only  provision  squinting  in  that  direc- 
tion is  found  in  the  Statute  of  Limitations,  section  twenty- 
seven,  but  that  applies  by  its  terms  only  to  an  action  up<m  tha 
judgment ;  and  had  the  plaintiffs  sued  upon  their  judgment,  it  ia 
possible  that  the  point  in  question  would  have  been  available. 

But  counsel  undertake  to  sustain  their  poaiti<Ha  by  analogical 
reasoning  (always  more  or  less  unsafe  and  inconclusive)  and 
the  known  facts  upon  which  tbe  reasoning  is  based  are  drkwn 
from  the  case  of  Dewey  ▼.  LaUon,  6  Cei*  184.  It  is  sufiioient 
to  say  that  the  case  of  Dewey  ▼•  Lateoh  is  of  very  doubtful 
logic.  It  is  true  that  we  followed  tbe  rule  in  that  case,  hi 
Enghmd  ▼.  Lewie,  25  CaL  858,  but  we  did  so  solely  upon  the 
ground  of  etare  decisis;  and  we  are  not  disposed  to  extend  the 
doctrine  of  that  ease  bcjyond  the  precise  question  there  deter- 
mined. 

Judgment  affirmed. 


Mr.  Justice  BaosM  eipicasej  no  opinntt. 
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ALEXIS  DUPUT,  EDWARD   LLOYD,   ahd  WILLIAM 
B.  AQARD  V.  WILLIAM  SHEAR  ato  FREDERICK 
.    D.  KOHLER. 


ICoDi  or  coMMBNcnro  Bvxm. —  The  mod*  «f  eommeoctng  piilti  and  acquiring 
jarisdlction  of  the  parties  la  controlled  by  the  Practice  Act,  and  not  bj  the 
practice  which  prevailed  at  common  law. 

9ncE  WITHIN  WHICH  BnificoNS  MUST  Bi  IssuBD.— Slncc  the  amendment  of 
1860  to  the  twenty-third  section  of  the  Practice  Act,  the  Clerk  la  not 
anthorlxed  to  iasae  a  anmmons  In  an  action,  wlthoat  an  order  from  the 

I  Conrt,  after  the  ezplratlon  of  one  year  from  the  filing  of  the  complaint. 
This,  principle  applies  as  well  to  eanaes  In  which  the  complaint  was  filed 
before,  as  to  those  in  which  the  complaint  was  filed  after  the  amendment 
took  effect. 

.  flOMMONs  OBDBBn>  90  u  issimD  ST  CHS  OouB*.— -  If  the  Court  is  anthoriaed  to 
direct  a  summons  to  issne  after  the  expiration  of  the  year,  the  exercise 
of  the  power  rests  In  the  legal  discretion   of  the  Conrt,  and  its  action 

'  will  not  be  set  aside  on  appeal  unless  it  dearly  appears  that  the  discretion 
was  not  sonndly  exercised. 

0BDBB  OF  CousT  Stbixiko  otTT  CoMPLAXMT. —  Where  s  plaintiff  commences  an 
action  by  fllinsr  a  complaint  and  issnlng  snmmons,  but  makes  no  serriceon 
the  defendant  until  nine  years  have  elapsed,  an  order  of  the  Court,  made  en 
defendant's .  motion,  striking  out  the  complaint  for  want  of  prosecution,  is 

I  not  such  an  abuse  of  discretion  as  to  justify  the  appellate  Court  in  rcTers- 
tng  the  order. 

Appbai.  from  the  Disfci'ict  Court,  Twelfth  Judidal  District^ 
Oity  and  Ooimtjr  of  San  Francisoe. 

,    The  facts  are  stated  in  the  opinion  of  the  Court. 

E.  A.  Lawence,  for  AppellimtB. 

Bennett,  OooJc  S  Clarke,  for  Respondents. 
'    By  the  Court,  Sawyer,  J. 

The  complaint  in  this  case  was  filed  and  summcms  issued 
'thereon  on  the  26th  of  July,  1855.  A  suit  was,  therefore, 
commenced  on  that  day  within  the  provisions  of  the  Statute  of 
Limitations,  and  also  within  the  provisions  of  section  twenty- 
two  of  the  Practice  Act  But  no  service  was  had,  and,  conse- 
quently, no  jurisdiction  of  the  persons  of  the  defendants  was 
acquired.  The  action  remained  in  that  condition  without  any 
further  steps  having  bpen  taken  till  October  Stli,  1864— a 
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period  of  moiie  than  nine  ;eip*s.  On  the  last  named  day  tho 
piaintiffy  on  an  affidavit  ati^ing  the  filing  of  the  oomplaint,  th^ 
issuing  of  the  snminons  thereon,  and  that  said  summons  w^b 
lost  by  the  Sheriff^  procured  from  the  Judge  at  chambers,  on 
€X  parte  applicatiim,  an  order  that  another  summons  issue. 
The  summons  thus  issued  having  been  served,  the  defendants 
moved  to  set  aside  said  summons  as  having  been  improvidently 
issued,  and  to  strike  the  complaint  from  the  files  of  the  Court 
for  want  of  prosecution*  The  motion  was  heard  on  affidavits 
and  counter  affidavits,  and  granted  by  the  Court  The  appeal 
is  £rom  the  order  setting  aside  the  summons  and  striking  the 
complaint  fr«»n  the  file& 

Mode  of  commencing  suits. 

The  Practice  Act  prescribes  the  mode  of  commencing  suits, 
and  acquiring  jurisdiction  of  the  parties.  The  proceeding  is 
oontrolled  by  its  provisions,  and  not  by  the  rules  of  practice 
which  prevailed  at  common  law.  When  this  suit  was  instituted 
section  twenty-two  provided,  that  *'  a  suit  shall  be  commenced 
by  the  filing  of  a  complaint  with  the  Clerk  of  the  Court  in 
which  the  action  is  brou^t  and  the  issuing  of  a  summons 
thereon.''  Section  twenty-three,  as  it  then  existed,  also  pro- 
vides, that  ''  the  Clerk  shall  indorse  on  the  complaint  the  day, 
month  and  year  the  same  is  filed;  and  at  any  time  after  the 
filing  the  plaintiS  may  have  a  summons  issued.'^  The  act  of 
filing  a  complaint  and  issuing  the  sununons  were  both  pe^ 
formed,  and  a  suit  was,  therefore,  commenced.  But  noWrviie 
was  madoi  and  xio  jurisdiction  of  the  defendants  acquired. 

When  summons'  may  issued 

In  1860  section  twenty-thre^  was  amended  so  as  to  r^ad  as 
follows :  "And  at  any  time  within  one  year  after  the  filing*  of 
the  same  the  plaintiff  may  have  a  summons  issued."  These 
are  the  only  provisions  prescribing  the  mode  of*  eommencinis^ 
suits  and  authorizing  the  issue  of  a*  summonls.-  -The  smumdns 
authorized  by  secjtion^  twentxthree  to^>e  issued^  whether  j^ne 
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or  more^  issues  as  a  matter  of  oourse  upon  application  to  the 
Glerk.  The  party>  upon  filing  his  complaint  and  paying  tiie 
costs,  has  a  right  to  i^  and  no  order  hy  the  Court  or  Judge  is 
required.  But  the  section  was  amended  in  1860,  and  limited 
the  time  within  which  the  summons  provided  for  in  that  and 
the  preceding  section  could  be  issued^  to  one  year  after  the 
filing  of  the  complaint.  This  is  an  amendment  which  merely 
affects  the  mode  of  proceeding,  and  all  proceedings  lliereafter 
taken  must  he  in  accordance  with  that  provision.  A  sum- 
mons thereafter  to  be  issued  as  a  matter  of  absolute  right,  must 
issue  by  virtue  of  the  provisions  of  the  section  as  amended, 
because  there  is  no  other  provision  authorizing  the  issue  of  any 
summons.  Conceding,  then,  that  under  the  provisions  of  secy 
tions  twenty-two  and  twenty-three,  a  party  may  have  more 
than  one  summons  issued  on  the  same  complaint,  they  must, 
since  tne  amendment^  all  be  issued  within  the  time  prescribed, 
for  if  he  relies  upon  the  provisions  of  that  section  to  establish 
his  right,  he  cannot  have  more  than  these  provisions  authorize. 
The  summons  vacated  was  issued  long  after  the  time  limited, 
and,  therefore,  not  in  pursuance  of  its  provisions.  And  the 
fact  that  the  plaintiff  had  at  the  time  of  filing  his  complaint 
availed  himself  of  the  provisions  of  the  statute  then  in  force 
and  procured  a  writ  to  be  issued,  does  not  affect  the  question. 
A  technical  alias  summons  is  not  known  to  our  law,  and  in 
fact,  under  our  system  of  practice,  there  is  no  necessity  for 
one.  The  summons  specifies  no  return  day,  and  when  it  has 
once  been  issued  it  may  be  served  and  returned  at  any  time 
without  reference  to  the  time  of  the  commencement  of  the 
next  term  of  Court  It  is  served  by  delivering  a  eopy  to  the 
defendant  If  more  than  one  summons  is  authorized  by  the 
Practice  Act,  the  second  has  no  necessary  connection  with,  or 
dependence  upon,  the  first  It  is  besed  upon  the  complaint 
alone.  The  capias  ad  respondendum  under  the  eonmion  law 
system  was  returnable  at  the  next  succeeding  term  of  the 
Courtji  i^id  a  return  of  the  writ  was  a  necessary  prerequisite  to 
the  issuing  of  an  alias.  It  was  also  necessary  on  return  of  the 
capias  that  ft  oontmuaiiee  loU  should  be  made  up,  and,  unless 
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there  was  a  oontinTiaxiee)  there  wmb  nothing  to  connect  .an  alias 
or  pluries  with  the  eapias  upon  irineth  it  depended,  and  the  suit 
failed.  Unlees  the  oontinnity  of  the  proeeeding  was  kept  np  bj 
a  ooQtbnanoe  roll  f  rotn  the  issuing  of  the  capias  to  the  issuing  of 
the  alias  or  pturiee  upon  which  the  defendant  was  arrested,  the 
isBoe  of  the  capiaa  within  the  time  specified  in  the  Statnte  of 
Limitations  would  not  save  the  action,  where  the  arrest  was 
made  on  an  alios  issued  after  the  statute  had  run  upon  the  de- 
mand in  suit  A  party  might,  doubtless,  issue  as  many  writs  of 
eaptas  as  he  pleased  on  the  same  demand  without  reference  to 
the  retnm  of  the  prior  writ,  but  in  sueh  case  the  suing  out  of 
sach  writ  would  be  the  institution  of  a  new  suit,  and  not  be  a 
process  in  the  sme  suit  Bvt  these  priaeiples  ha:re  no  refevaney 
to  our  system. 

If]k#ii  flbe  Court  muH  order  mtmman$  to  ibshb. 

The  Clet^  Aen,  was  not  authoriated  to  issue  the  summons  set 
aside  without  an  oirdet  of  the  Court  If  the  Court  had  any 
anthori^  to  direct  a  seocmd  summons  to  issue,  it  must  be  be- 
eauae  by  filing  the  complaint  and  issanng  a  summons  thereon  a 
suit  had  been  commenced  within  the  meaning  of  the  provisions 
of  the  Praetsde  Act^  and  there  was  theaoeforth  a  suit  pending 
and  wjthin  the  control  of  the  Court,  which  the  Court  by  virtue 
of  its  general  powers  «ver  the  subject  matter  was  autiiorised 
to  dispose  of,  and  as  incident  to  this  power  it  was  authorised  to 
direct  proeesa  to  issue  for  the  purpose  of  acquiring  jurisdicti<m 
of  the  peieon*  We  can  pereeiye  no  other  ground  upon  which  to 
base  die  power  of  the  Court  to  make  the  order.  Cbnceding  this 
authority  to  exist,  the  exercise  of  the  power  rests  in  the  sound 
legal  discretion  (rf  the  Court  The  other  for  the  issue  of  the 
rammons  in  the  first  instance  was  made  upon  on  ex  parte  ap- 
plication, and,  doubdess,  without  much  consideration.  After- 
wards the  question  was  more  fully  oonsidered  upob  the  motion 
to  Tscate  the  order  and  set  aside  the  summons,  when  both  par- 
ties were  heard  upon  the  merits.    The  Court  then  came  to  the 
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oondiisioii  that  the  order  had  been  made  and  the  sammooB  is- 
sued improvidentlj,  and  the  snnmiona  was  thereupon  set  aside. 
The  Oourt  upon  a  full  hearing  exerciaed  its  judicial  disrcetion, 
and  we  are  not  prepared  to  say  that  it  was  not  soundly  exer- 
cised. There  was  a  degree  of  laches — a  want  of  diligence  in 
prosecuting  the  suit  instituted,  that  is  contrary  to  the  spirit 
of  our  laws,  and  which  ou^t  not  to  be  encouraged,  or  e^^ 
tolerated.  Upon  either  view,  then,  there  was  no  error  in  setting 
aside  the  summons. 

Appellants  insist  that  the  motion  to  strike  out  the  complaint 
before  issue  joined  was  premature^ 

When  the  Court  may  strike  eort^pUmi  from  ihe  files. 

The  defendant  having  been  senred  with  a  summons  was 
called  upon  to  make  some  answer  to  the  ccmmiands  of  the 
writ,  and  this  he  properly  did  by  moving  to  set  it  aside. 
Perhaps  he  was  not  authorised  to  claim  any  further 
relief  without  appearing  in  the  action  and  submitting  himsdf 
to  the  jurisdiction  of  the  Court.  He  did,  however,  ask  that 
the  complaint  be  stricken  out  for  want  of  prosecution,  and  this 
branch  of  the  motion  was  also  granted.  The  record  does  not 
show  that  any  objection  was  taken  in  the  Oourt  below  to  the 
hearing  of  this  branch  of  the  motion  on  the  ground  that  the 
defendant  had  not  appeared,  or  that  it  was  preniature.  Had 
the  point  been  made^  doubtless  the  Court  would  have  required 
an  appearance  to  be  entered  in  the  action,,  as  a  condition  of 
being  heard  on  this  branch  of  the  motion.  We  see  no  good 
reason  why  the  Court  after  the  commencement  of  a  suit  may  not 
dispose  of  it  by  jstriking  the  complaint  from  its  files  when  the 
plaintiff  has  failed  for  many  years  to  take  any  effective  meas- 
ures to  procure  a  service  and  give  the  Court  jurisdiction  of  the 
person  of  the  defendant  Certainly,  it  was  never  contemplated 
.  that  a  parfy  may  file  a  eomplaint  and  issue  a  summons,  and 
then  wait  an  indefinite  period  of  time  till  the  witnesses  of  tho 
other  party  are  dead,  or  his  evidence  destroyed,  before  he  take^^ 
any  effectual  steps  to  procure  a  service  of  process    We  do 
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not  tluiik  such  a  case  is  provided  for  in  sections  <Mie  hundred 
forty-eight  and  one  hundred  forty-nine  of  the  Practice  Act; 
but  the  Coorty  haying  got  possession  of  the  case  by  the  com- 
menoement  of  a  suit^  must  have  some  power  to  dispose  of 
it^  when  the  plaintiff  declines  or  neglects  to  prooeed.  In  this 
case  more  than  nine  years  elapsed  after  the  commencement  oi 
the  suit  without  any  effectual  steps  having  been  taken  to  pro- 
eme  service  of  the  summons  issued^  and  the  parties  defendant 
all  the  time  resided  in  the  city  where  the  suit  was  pending, 
and  were  well  known.  The  District  Court  passed  upon  the 
question^  as  to  whether  there  was  anything  in  the  circum- 
stances of  the  case  to  justify  the  delay,  and  found  against  the 
plaintiffs  on  that  pointy  and  we  are  not  satisfied  that  it  was 
wrong  in  this  reflpect  Although  the  defendant  had  not  ap* 
peared  in  the  aotion,  no  objection  appears  to  have  beer 
made  to  the  motion  to  strike  out  'on  that  ground.  We  think, 
upon  the  whcde^  that  this  portion  of  the  yider  should  also  be 
aflSrmed. 

The  order  setting  aside  the  sumiMna  and  striking  out  the 
complaint  ia  affinned; 
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Wm  Uaks  9fm  iJKJvmx  eAunv  mt  Lmwmastwu  OoKsnucnoic  or  Buildxikos.— 
The  owner  of  a  baUdlaf,  who  hai  tlie  laiiM  •roeted  by  a  contractor,  la  llahla 
la  eaaca  whera  an  action  can  bo  malntalnea,  for  Injuries  mifUlned  bj 
aaothar  tgr  reason  of  Its  deftetlTo  coaatmctlon,  after  he  has  accepted  e( 
tae  hvUdtaif  frost  the  eootiaetor. 

Wsnr  OwNm  or  Builoinq  mot  LzAaLi  ^roa  xra  DaracriTa' Construction.— • 
The  owner  of  a  hnlldlnf,  who  has  the  same  erected  by  a  contractor,  and 
accepte  of  Ike  sane  when  completed,  la  not  liable-  for  Injuries  afterwards 
sustained  by  one  enssfed  In  palntlag  the  same,  lesaltlaf  from  the  fall  d  the 
csmlce  caoaed  by  the  painter  saspendlng  a  stsKlng  to  the  cornice. 

Appeal   from  the  District  Oonrt^  Twelfth  Judicial  Districti 
Gtj  and  Connty  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 
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J.  P.  Treadwell,  for  Appellant 

Tto  general  principle  of  law  applicable  to  the  case  is,  that 
the  owner  and  occupant  of  land,  having  the  entire  sole  control 
of  it^  is  liable  for  injuries  occasioned  to  a  person,  without  any 
fault  on  his  own  part,  by  euSering  his  premises  to  remain  out 
of  repair  and  in  a  state  liable  and  likely  to  occasion  such 
injury,  as  if  any  ^  part  of  the  premises^  as  a  cornice,  be  ^^not 
fastened  into  the  wall  in  the  usual  manner,  or  not  fastened  in 
a  safe,  proper,  or  secure  manner,  in  point  of  fact''  Sudi  a 
case  presents  a  technical  nuisance.  It  is  not  necessary  to 
allege  or  prove  a  scienter,  or  malice,  or  that  the  defendant 
himself  originally  created  the  nuisance;  it  is  sufficient  to  show 
that,  being  the  owner  and  having  the  entire  ebntrol  of  the 
premises,  he  suffers  them  to  remain  in  a  state  in  which  they 
are  liable  and  likely  to  occasion  injury  to  miother,  and  that 
thereby  the  injury  jiaa  occurred.  Sic  ulere  iuo  vt  iUienum  nan 
Icedas  is  the  maxim  he  violates. 

The  well  considered  elaborate  opinion  in  BoBswdl  ▼.  Laird, 
8  CaL  469,  is  in  point  here,  and  strongly  supports  the  view 
taken.  On  page  498,  the  Court  say:  ^  If  the  injuries  com* 
plained  of  had  been  occasioned  after  the  completion  of  thu 
dam  by  the  contractors,  and  its  acceptance  by  Laird  &  Cham* 
bers,  there  can  be  no  doubt  of  the  Uabilitgr  of  the  latter.  Par-. 
ties  for  whom  work  contracted  for  is  undertaken,  must  see  to 
it  before  acceptance  that  the  woik,  as  to  strength  and  dura- 
bility, and  all  other  particulars  necessary  to  the  safety  of  the 
property  and  persons  of  third  parties,  is  subjected  to  proper 
tests,  and  that  it  is  sufficient  By  acceptance  and  subsequent 
use,  the  owners  assume  to  the  world  the  responsibility  of  its 
sufficiency^  and  to  third  parties  the  liability  of  the  contractors 
has  ceased,  and  their  own  commoiced."  Here  there  was  no 
evidence  of  negligence  in  building  the  dain,  except  that  it 
gave  way  and  broke  in  an  unusual  freshet;  that  was  sufficient 
prima  facie  proof  of  negligence,  as  expressly  decided  in  the 
case  next  to  be  cited. 

In  The  Mayor  of  r^w  York  v.  Bailey,  S  Denioy  433,  thi% 
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subject  is  well  oonaideied,  and  a  priBciple  dedueed  which  this 
Conr^  in  BagweU  ¥•  Laird,  deolores  to  be  founded  in  good 
sense.  There  the  plaintiff  reeoTored  fram  the  City  of  New 
York  damages  sustained  by  the  breaking  of  the  Oroton  dam, 
the  city  baring  aeeepted  die  work  from  the  competent  archi- 
tect and  bailder  alter  iti  eempledon  by  oontrMt  on  the  land 
of  the  city. 

The  law  doee  not,  in  any  caae^  I  submit,  excnae  a  nnisanoe 
because  the  damages  leaulting  frem  it  are  sustained  at  the 
time  the  thing  coiiatitulang  the  nnisanoe  is  '^  being  need  for  a 
purpose  for  which  it  was  not  intendecL'^  Whether,  such  nse^ 
for  which  the  thing  ^was  not  intended,*'  ooQstitQtes  a  want 
of  proper  care,  and  so  relieyes  from  a  liability  that  might  ether- 
ise attach,  is  a  question,  not  of  law  lev  the  Gourt|  bat  of  fact 
for  the  jury* 

Porter  A  Holladaff,  for  Bespondent. 

The  ease  of  Bc9W€U  ▼«  Laird  is  inapplicable.  In  that  case 
the  only  point  deeided  was  that  wkere  a  liability  exists,  the 
architects  who  ereet  the  stmetere  are  Hable  until  they  have 
tnmed  it  over  to  the  owner,  and  he  has  accepted  of  it 

This  case  preBents  a  new  and  curious  question — one  upon 
which  we  haye  not  met  with  any  decisive  authorities  pro  or 
€on;  and  if  this  Court  shall  conoludo  to  go  behind  the  order 
granting  a  new  trial,  to  examine  the  main  question,  it  must 
be  determined  upon  original  principles  of  enli^tened  reason. 

In  reason  Acre  is  a  distinction  between  the  case  of  a  passer- 
by on  the  sidewalk  who  breaks,  his  leg  through  the  grating, 
n^ligently  left  fronting  premises,  and  the  case  in  hand,  where 
the  plaintiff's  attenti^i  is  called  to  the  condition  of  the  prem- 
ises. In  the  latter  case^  the  very  fact  of  imdertaking  the 
painting  or  repair  of  the  house,  necessarily  implies  the  exercise 
of  the  senses  and  judgment  of  the  party  as  to  the  mode  of 
mounting  the  building,  and  if  injury  follows  the  effort,  the  Idw 
imputes  that  injury  to  the  carelessness  or  unskilf ulness  of  the 
•offerer,  and  he  is  without  recourse.     He  cannot  be  heard  to 
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complain  of  injuries  sustained  in  a  matter  to  which  his  own 
senses  and  judgment  were  first  invited  into  eocetcise.  !N'ot  so 
with  the  passenger  along  the  street  who  is  injured  hj  a  falling 
fragment  from  a  tottering  wall,  or  by  defective  grating  in  the 
sidewalk.  In  this  latter  oaae  it  is  the  duty  of  the  owner  to 
keep  his  property  safely,  so  that  strangers  shall  not  be  injured 
thereby.  But  not  so  with  the  case  at  bar.  His  attention  is 
first  directed  to  the  work  upon  which  he  is  to  be  employed. 
He  is  then  bound  to  look  out  for  himself,  and  he  has  no  insurer. 
In  this  case,  plaintiff  was  employed  to  paint  Would  it  alter 
the  principle  had  he  been  employed  to  repair  or  take  down 
the  cornice  itself,  which  fell  in  the  operation  f 

By  the  Courts  Oubbbt,  J« 

This  is  an  action  on  the  case  for  damages  eonsequent  on 
injuries  received  by  plaintiff  through  or  by  means  of  alleged 
negligence  on  the  part  of  the  defendant.  The  cause  was  tried 
before  a  jury,  who  rendered  a  verdict  in  plaintiff's  favor  for 
two  thousand  and  five  hundred  doUars,  on  which  judgment  waa 
entered.  A  new  trial  was  granted  on  the  defendants  appli- 
cation, and  the  plaintiff  has  appealed. 

The  case  discloses  that  the  defendant,  iSie  owner  of  a  brick 
house  in  San  Francisco,  eleven  feet  front  and  two  stories  high, 
employed  one  Bariy  by  contract  to  paint  it.  The  plaintiff,  a 
painter  by  trade,  was  employed,  with  others,  by  Barry,  to 
perform  tiie  work  of  painting  the  house.  These  workmen  of 
Barry,  for  the  purpose  of  enabling  themselves  to  do  the  work, 
suspended  to  the  cornice  of  the  house  a  staging  or  scaffolding. 
After  the  work  was  done,  while  in  the  act  of  taking  down  the 
scaffolding,  the  plaintiff  stood  upon  the  cornice,  when  the 
front  wall  to  wfaidi  it  was  attached  broke  away  below  the 
eomice.  The  cornice  and  a  portion  of  the  wall,  and  the  plain- 
tiff with  the  same,  fell  to  ^e  sidewalk,  a  distance  of  about 
thirty  feet,  by  which  his  right  arm  was  broken,  besides  which 
he  suffered  other  serious  bodily  injuries,  in  consequence  of 
which  he  was  confined  to  his  bed  for  several  months  and  lost 
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bis  urm  by  necessary  amputation.  The  plaintiff  alleged  in  Us 
complaint  that  the  upper  part  of  the  front  wall  of  the  house 
and  the  cornice  thereto  attached  were  defectively  and  insuf- 
ficiently constructed,  and  was  oi|  the  part  of  the  defendant 
wrongfully  and  negligently  permitted  so  to  be  and  remain 
while  the  house  was  being  painted  and  when  the  plaintifi  ftus- 
taiued  the  injuries  mentioned.  He  also  alleged  that  the  faU 
of  the  wall  and  cornice  and  the  injuria  received  by  him  were 
without  fault  or  want  of  care  on  his  part.  The  defendant  by 
his  answer  tmversed  each  and  every  allegation  of  the  com- 
pkint,  and  for  an  affirmative  defense  alleged  that  he  was  not 
8  mechanic;  that  he  had  the  house  and  cornice  constructed  by 
master  mechanics  without  supervision  or  direction  on  his  part, 
eioept  that  the  same  were  to  be  const  Acted  in  a  substantial 
and  workmanlike  manner,  and  that  any  injury  the  plaintiff 
may  have  received  by  the  fall  or  otherwise,  was  not  from  anj 
faidt,  knowledge  or  negligence  on  the  part  of  the  defendant 

It  was  proved  that  the  accident  happened  as  before  stated, 
and  that  by  the  fall  the  plaintiff  was  severely  injured  and  was^ 
obliged  to  suffer  the  amputation  of  his  right  arm  near  the 
shodder,  and  that  as  a  consequence  thereof  he  incurred  a  lia- 
bility of  three  thousand  dollars  for  medical  and  surgical  ser- 
vice/of  which  he  had  paid  about  one  hundred  dollars. 

On  the  part  of  the  plaintiff  the  evidence  twided  to  show 
that  the  house  had  been  finished  by  the  mechanics  who  built 
it,  and  accepted  from  them  by  the  defendant  about  two  months 
hefore  the  contract  for  painting  it  was  made.  That  the  cor- 
nice was  not  fastened  to  the  front  wall  of  the  house  in  the 
nsnal  manner  or  in  a  safe,  proper  or  secure  manner,  in  point 
of  fact  That  the  fastening  of  the  cornice  was  so  concealed 
from  view  that  it  could  not  be  seen,  and  that  the  plaintiff 
eonld  not  have  ascertained  the  want  of  a  proper  fastening  of 
the  oomice  without  tearing  down  the  wall.  That  painters 
Qsnally  go  upon  the  cornice  of  such  a  house  as  the  one  in^ 
question  in  painting  the  house,  and  use  the  wall  and  cornice 
in  the  same  manner  as  did  the  plaintiff  in  this  instance,  and 
that  there  was  no  want  of  care  on  his  part  and  the  part  of 
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those  engaged  in  the  work  with  him  in  going  iif>on  the  comics, 
necessary  to  avoid  the  accident  which  ocourred.  That  the 
defendant  was  about  the  building  while  it  was  being  con- 
structed and  while  Barry  and  his  workmen,  includintg  the 
plaintiff  were  painting  it,  and  saw  how  they  were  using  the 
wall  and  cornice,  and  made  no  objection  and  gave  no  notice 
that  the  cornice  was  not  of  the  usual  strength  of  comioes,  and 
that  the  same  could  not  be  used  as  was  customaiy  in  such 
cases. 

It  was  in  evidence  that  the  defendant  Was  not  a  meehanic 
On  his  part  testimony  was  given  tending  to  prove  that v  the 
mason  work  of  the  fa^DUfle  was  dk>ne:for 'him  by*  contract,  in 
writing,  which  oontiiact  was  produced  in  evidence^  That  the 
contractors  named  in  the  writing,  and  who  did  the  work,  were 
experienced  miister  masons,  and  that  the  defendant  did  not 
superintend  or  direct  them  in  the  execution  of  the  work. 
That  while  the  walls  of  the  house  were  going  up,  the  cornice, 
which  was  made  of  wood,  was  put  in  the  wM  by  a  eompetent 
carp^iter,  who  waa  employed  by  the  defendant  by  the  day  to 
peiform  that  and  other  work,  and  who  made  and  put  up  the 
comiee  without  any  direction  from  the  defendant  as  to  the 
manner  in  which  the  work  should  be  done.  Two  of  the 
defendant's  witnesses  testified  that  oomicea  are  intended  for 
ornamental  purposes,  and  that  in  their  opinions  the  cornice  in 
question  was  fastened  sufficiently  and  was  of  sufficient  strength 
for  all  practical  purposes  for  which  a  cornice  is  intended. 

If  any  one  of  the  grounds  assigned  by  the  defendant  for  a 
new  trial  was  well  taken  the  order  made  granting  it  must  be 
allowed  to  stand.  The  defendant  specified  several  grounds  as 
error,  on  account  of  which  he  asked  the  Court  to  vacate  the 
verdict  and  grant  a  new  trial.  The  first  of  tiiese  was  that  the 
Court  erred  in  admitting  certain  evidence  on  the  question  of 
special  damages,  which  we  do  not  now  propose  to  consider. 
The  second,  stated  in  general  terms,  was  that  upon  the  facts 
and  circumstances  set  forth  in  the  statement,  as  proved  or 
admitted  on  the  trial,  and  concerning  which  there  seems  to 
be  no  dilute,  the  verdict  should  have  been  for  the  defendant 
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instead  of  tbe  plaintiff.  We*!shall  consider  the  case  upon  the 
aeoond  grotind  of  error  thns  aissigned,  and  on  which  the  motion 
was  granted. 

The  theory  upon  which  the  plaintiff  proceeded  was  that  the 
defendant  was  liable  to  him  for  the  injury  which  he  suffered, 
on  the  ground  that  the  upper  part  of  the  front  wall  of  the  house 
and  the  oomioe  and  its  fastenings  were  so  negligently  and  de- 
fectively constructed  as  to  be  insufficient  and  inadequate  for 
the  support  of  the  painter's  staging  and  the  additional  weight 
of  sudi  person  or  persons  as  were  thereon  while  the  house 
was  being  painted,  and  that  the  same  were  allowed  so  to  be 
and  remain  when  the  accident  described  befell  the  plaintiff; 
and  that  it  mattered  not  that  the  building  was  constructed  by 
master  mechanics  without  any  directions  from  the  defendant 
as  to  the  work^  except  that  it  should  be  well  and  substantially 
d(me,  or  that  he  was  ignorant,  in  fact,  of  the  infirm  and 
insufficient  condition  of  the  wall  and  cornice  when  the  accident 
occurred. 

The  house  was  accepted  by  the  defendant  from  the  contrac- 
tors some  time  before  it  was  painted,  and  if  at  that  time  or 
afterward  an  injury,  by  reason  of  its  defective  construction, 
happened  to  any  one  for  which  an  action  might  be  maintained, 
the  defendant  is  the  person  who  would  be  answerable ;  for  being 
the  owner  and  having  the  control  of  the  property,  the  law  im- 
poses on  him  the  duty  of  maintaining  it  in  such  a  condition  as 
to  occasion  no  injury  to  others  who  are  without  fault.  In 
Buch  ease  the  doctrine  of  respondeat  superior  can  have  no  ap- 
plication, because  the  relation  of  superior  and  subordinate  did 
not  eidst  when  the  accident  happened.  If  the  house  was  in- 
mfficiently  built  the  defendant  was  not  bound  to  accept  it  from 
those  who  had  contracted  to  build  it  in  a  substantial  and  work- 
manlike manner.  By  accepting  it  and  allowing  it  to  remain  in 
its  then  condition  he  assumed  to  third  persons  who  might  become 
concerned,,  its  sufficiency  for  the  uses  and  purposas  for  which 
it  was  constructed.    {BosweU  v.  Laird,  8  OaL  498 ;  The  Mayor 
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of  New  York  v.  Bailey,  2  Denio^  446.)  We  say  for  the  uses 
and  purposes  for  which  it  was  constructed.  Jf  the  cornice  hau 
been  so  insuflSciently  fastened  to  the  wall  when  the  defendajat 
accepted  the  house  as  finished,  as  to  break  away  from  it  by  its 
own  weighty  and  in  its  fall  had  injured  &  passer-by  on  the  side- 
walk beneath,  there  would  be  no  doubt  in  such  case  of  the  de- 
fendant's liability.  But  that  the  case  under  consideration  is 
one  of  very  different  impression  is  manifestly  obvious.  Cor- 
nices are  intended  and  constructed  for  ^ornamental  purposes, 
and  not  for  the  use  to  which  the  one  in  question  was  put  by  the 
painters.  We  are  not  satisfied  that  the  general  custom  of  paint- 
ers to  use  cornices  for  supparting  the  stagings  and  platforms 
necessary  for  the  prosecution  of  their  work  of  painting  houses 
imposes  on  the  owners  thereof  the  duly  of  constructing  such 
•omices  sufficiently  strong  to  sustain  burdens  for  which  they 
were  not  designed* 

The  Judge  who  tried  the  cause  in  his  charge  to  the  jury,  told 
them,  very  properly  we  think,  that  the  plaintiff  had  no  right 
to  expect  that  the  cornice  and  the  part  of  the  wall  to  which  it 
was  fastened  were  sufficiently  strong  to  answer  other  purposes 
requiring  greater  strength  than  those  for  which  they  were  de- 
signed, and  for  which  they  are  ordinarily  intended.  That  it 
did  not  follow  that  cornices  are  constructed  for  the  purpose  of 
suspending  thereon  stagings  or  platforms  for  painters  and  me- 
chanics to  work  upon,  because  they  may  often  be  used  for  such 
purposes;  and  also  that  if  the  cornice  and  wall,  though  defec- 
tive in  construction,  were  still  sufficient  for  the  purposes  for 
which  they  were  designed  but  were  applied  by  the  plaintiff  on 
his  own  responsibility  for  purposes  requiring  greater  strength 
than  those  for  which  they  were  intended,  and  their  fall  was  in 
consequence  of  such  application,  then  no  negligence  or  breach  of 
duty  could  be  imputed  to  the  defendant  on  account  of  any  such 
defect  in  their  construction. 

There  is  nothing  in  the  case  from  which  it  can  be  inferred 
that  the  defendant  was  aware  that  the  cornice  was  not  suffi- 
ciently strong  to  endure  the  weight  and  strain  to  which  it  was 
snbjeotad  by  the  painters  because  of  any  defect  in  its  con- 
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structioiL  If  he  could  be  rendered  liable  at  all  for  the  injuries 
whioh  the  plaintiff  received^  it  must  be  because  the  law  im- 
putes to  him  a  wrong  of  which  he  was  not  intentionally  guilty 
—  a  wrong  of  which  the  law  holds  him  guilty  because  he 
owned  and  had  in  his  possession  the  building  and  suffered  it 
to  remain  in  a  condition  liable  and  likely  to  occasion  injury 
to  the  plaintiff;  who,  in  order  to  render  the  defendant  liable 
in  damages^  it  must  appear  was  using  the  property  in  a  law- 
ful manner  for  a  purpose  to  which  it  might  properly  be  applied, 
and  who,  in  and  by  the  use  which  he  made  of  it,  was  without 
fault  on  his  part 

The  learned  Judge  who  granted  the  application  for  a  new 
trial  was  of  the  opinion  that  the  evidence  did  not  justify  the 
verdict,  and  on  that  ground  made  the  order  from  which  the 
plaintiff  appealed.  We  also  are  of  opinion  the  verdict  was 
not  warranted  by  the  evidence,  and  therefore  hold  that  tha 
order  should  be  affirmed. 

The  order  granting  a  new  trial  is  affirmed* 


JOHN  M.  NEVILLE  t;.  SOLANO  COUNTY. 

UABiun  OP  GouKTr  iob  Jail  Ouabo. —  Tli«  lUbillty  of  a  conntj  tot  the 
apeue  of  a  temporarj  goard  for  tbo  (Comity  Jail,  under  the  Act  odC  1851. 
la  to  tbo  poraona  employed  by  the  Sherill  aa  eucli  guard,  and  not  to  tbo 
Sheriff. 

App£ai«  from  the  Diatrict  OourC,  Seventh  Judieial  Distrioty 

Solano  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Suxui  &  Hays,  for  Appellant,  argued  that  if  the  plaintiff 
was  a  public  officer,  and  acted  in  that  capacity,  (as  the  com- 
plaint shows  he  did,)  he  was  the  mere  agent  of  the  county, 
and  did  not  bind  himself  to  pay  the  guardsj  and,  also,  that  a 
known  public  agent  acting  in  the  line  of  his  duty  is  not  per- 
tonally  liable  on  the  ccmtracts  made  by  him  on  behalf  of  the 
government  without  a  qpeeial  agreoineut,  and  eited  Oridley  v. 
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Lard  Palmerston,  8  Bred,  and  Bing.  276;  Nicola  v.  Moody, 
22  Barb.  611;  Holmes  v.  Brown,  18  Barb.  699;  Olney  v. 
WiOces,  18  Johns.  122;  Story  on  Agency,  Seca.  805,  306.) 

TT.  8.  Wells,  for  Eespondent,  argued  that  the  Sheriff,  being 
authorized  to  «nploy  the  guard,  was  the  party  with  whom 
the  county  was  to  settle,  and  cited  Jotfce  T.  Joyce,  6  CaL  449, 
and  Rowley  ▼.  Howard,  28  CaL  4.0L 

By  the  Court,  Sanbkbson,  0.  J. 

This  is  an  action  by  a  Sheriff  against  his  county  to  reeoivBt 
the  expenses  of  a  temporary  guard  employed  by  him,  for  the 
protection  of  the  County  Jail,  and  the  safe  keeping  of  prisoners 
confined  therein,  under  and  by  virtue  of  the  provisions  of  the 
twenty-ninth  section  of  the  Act  concerning  Sheriffs,  of  tho 
29th  of  April,  1861;  which  provides  that:  **The  Sheriff, 
when  he  shall  deem  it  necessary,  may,  with  the  assent  in 
writing  of  a  County  Judge,  or  in  a  city,  of  a  Mayor  thereof, 
employ  a  temporary  guard  for  the  protection  of  the  County 
Jail,  or  for  the  safe  keeping  of  prisoners,  the  expenses  of  which 
shall  be  a  county  charge.'* 

The  Sheriff  sues  in  his  own  right  and  not  as  assignee  of  the 
several  persons  so  employed  by  him,  and  does  not  allege  that 
he  has  paid  them  for  their  services,  but  merely  alleges  that 
their  services  were  reasonably  worth  a  certain  price  per  day 
each,. naming  it,  and  that  he,  in  his  capacity  of  Sheriff,  has 
become  liable  to  pay  them  the  amount  sued  for. 

The  plaintiff  obtained  judgment  and  defendant  appeals. 

We  are  of  the  opinion  that  the  action  cannot  be  maintained. 

The  Sheriff,  when  acting  under  the  statutory  provision  in 
question,  is  simply  the  agent  of  the  county,  and  contracts  for 
and  on  account  of  the  county.  The  contract  is  between  the 
eounty  and  the  persons  who  render  the  service,  and  the  county 
is  liable  to  them  and  their  assignees  only,  and  not  to  the  Sheriff, 

Judgment  reversed. 


-&*' 


Hr.  Justice  Rhodss  expressed  no  opinion. 


Oct,  1865.]  Skinneb  v.  Buck* 


AccuMnt  tot  Appellant 


LUOIAN  SKINNER  v.  WILLIAM  BUCK  et  aU. 


KADI  BBFOBB  1851w-^  A  mortgftgB  «ZMnted  prior  to  the  paMag«  of 
tbc  two  hundred  and  sixtieth  lection  of  the  Practice  Act  In  1851,  was  not 
a  cooTejance  of  a  cottdltlonal  estate  to  become  ahaolate  on  a  breach  of  con- 
dition, as  at  comnon  law. 

PoncLoauaa  of  Mobtgaob  bbvou  1861. —  If  the  owner  mortgaged  his  prop- 
erty, and  afterwards  sold  the  same  to  a  person  other  than  the  mortgagee, 
and  tho  mortgnce  waa  foreclosed  and  propertj  told  prior  to  1851,  the  pnr- 
cLaier  acquired  no  tltlo  If  tho  mortgagor  was  tho  onlj  party  defendant 
The  grantee  of  the  mortgagor  was  a  necessary  party  defendant 

lifiaTiiio  Tnui  BT  FtnncLoauia  ov  Mobtoaoh. —  A  LeglslatlTe  Act  dlYcst- 
ing  the  title  ef  the  purchaser  of  pnupetly  ^revloaaly  mortgaged  by  hit 
grantor,  by  a  foreclosnre  salt  la  which  the  mortgagor  was  alone  defendaat 
would  be  nnconstltntlonal. 

Phicncn  Act  of  1850  coNcaaimro  FoBacu>ni7a& — The  three  hundred  and 
ninth  oectioo  of  the  Practice  Act  of  1860,  altowlntg  a  creditor  to  maintain 
his  action  to  enforce  a  mortgage  against  the  mortgagor  alone,  Is  to  be  con* 
atraed  as  requiring  the  owner  of  the  mortgaged  property  at  the  time  of 
Iwedofvre  to  be  nwde  a  defendaat 

Apfeai.  from  the  District  Court^  Third  Judicial  District 
Santa  Clara  County. 

The  facta  are  stated  in  the  opini<m  ei  the  Court 

W.  T.  Wallace,  for  Appellant^  argued  that  the  law  day  ol 
the  mortgage  having  passed  before  Morehead's  purchase^  tht 
tide  of  Wells  had  beoome  absolute,  and  oited  Merrit  v.  Lam^ 
Uri,  7  Paige,  848;  2  Cruise's  Digest,  p.  66,  See.  8;  Bwett 
▼.  Horn  et  al  IK.  H.  833;  Brown  et  oL  y.  Cram,  Id.  171; 
Laws  of  1850,  p.  219,  and  Laws  of  1851,  p.  93,  Sec  260.  He 
also  contended  that  Horehead  acquired  only  an  equity  of 
redemption  which  had  beoome  barred  by  tbe  Statute  of  Lim- 
itations^ and  cited  QraUan  r.  WiggvM,  23  CaL  85,  and  16 
Ohio,  139, 

Clarke  4  OarpenHer,  for  Appellant,  argued  that  the  enforce- 
ment of  mortgages  under  the  Practice  Act  of  1850  was  a 
proceeding  m  rem  to  subject  the  property  to  sale  in  satisfac- 
tion,  and  that  the  right  of  redemption  in  equity  remained 
until  barred  by  the  statute,  and  cited  4  Kent,  136. 


254  SxiNNiai  V.  Buck.  [Sup.  Ct. 

Opinion  of  the  Court  —  Bhafter,  J. 

S.  0.  Houghton,  for  Respondents,  argued  that  Sec.  309  of 
the  Practice  Act  of  1850  was  not  intended  to  cut  off  the  lien 
of  a  prior  mortgagee  by  a  proceeding  to  which  he  was  not  a 
party,  and  that  if  it  had  that  construction  it  was  unconstitu- 
tional, and  that  Morehead  was  not  affected  by  the  foreclosure 
in  this  case,  and  cited  Ooodenow  v.  Ewer,  16  Cal.  468,  469. 

Wm.  Matthews,  also  for  Bespondents,  contended  that  at  the 
date  of  this  mortgage  it  was  the  settled  law  that  if  the  mort- 
gagor conveyed  the  mortgaged  property,  the  purchaser  was  a 
necessary  party  in  a  foreclosure  Buit,  and  eited  Story's  Equity 
PL,  Sees.  196  and  197. 

By  the  Court,  Shaftbb,  J« 

This  is  an  action  of  ejectment  to  recover  possession  of  cer- 
tain premises  situate  in  the  County  of  Santa  Clara.  The  trial 
was  by  the  Court,  and  the  findings  are  to  the  effect  that  on 
the  3d  of  March,  1850,  one  Joseph  S«  Buckel  was  seized  in  fee 
of  the  premises  described  in  the  complaint,  and  on  that  day 
mortgaged  the  same  to  one  Wells,  which  mortgage  was 
recorded  four  days  subsequent  to  its  date.  The  debt  which 
the  mortgage  was  given  to  secure  fell  due  May  6th,  1850. 
On  the  20th  of  July,  1860,  Buckel  conveyed  to  W.  G.  More- 
head  the  whole  of  the  mortgaged  premises  except  Lot  Num- 
ber Twenty.  The  deed  was  recorded  on  the  26th  of  the  same 
month.  On  the  2l8t  of  October,  1850,  Wells  instituted  pro- 
ceedings against  Buckel  to  foreclose  the  mortgage,  and  on  die 
28th  of  December,  1850,  he  obtained  the  usual  decree.  The 
plaintiff  became  the  purchaser  at  the  Sheriff's  sale  and  in  due 
time  obtained  a  SherifPs  deed.  The  foregoing  are  the  facts  of 
the  plaintiff's  title. 

It  is  further  found  that  the  defendants,  on  the  7th  of  Octo- 
ber, 1861,  acquired  by  deed  of  conveyance  from  Morehead  all 
of  the  estate  and  interest  which  he  acquired  under  the  deed  of 
Buckel  to  him,  July  25th,  1850,  and  that  the  defendants  wt  re 
in  possession  at  the  commencement  of  the  action. 
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Judgment  was  rendered  in  favor  of  the  plaintiff  for  a  reoor* 
ery  of  Lot  Nranber  Twenty  —  that  is,  for  the  premisea  de- 
manded, less  the  portion  eonveyed  by  Btickel  to  Morehead^  and 
by  him  conveyed  to  the  defendants. 

The  appeal  is  from  the  judgment,  and  plaintiff  claims  that 
on  the  findings  he  is  entitled  to  judgment  for  the  whole  ol  the 
land  embraced  in  his  complaint 

This  claim  is  put  upon  the  ground  that  the  mortgage,  hav- 
ing been  made  prior  to  the  Act  of  1851  (Prae.  Act,  Sec.  260,) 
must  be  r^arded  as  a  conveyance  of  a  conditional  estate,  to  be- 
come absolute  on  breach  of  condition  as  at  conmion  lai^;  and 
that  the  equity  of  redemption  outstanding  in  Morehead  was 
effectually  foreclosed  in  the  action  against  Ruckel,  for  the  rea- 
son that  the  Practice  Act  of  1850  (Sec.  809,)  in  force  at  the 
time  the  suit  was  instituted,  expressly  provided  that  in  pro- 
ceedings to  enforce  a  mortgage  it  should  not  be  necessary  to 
make  other  incumbrancers  parties,  but  that  the  creditor  might 
maintain  his  action  "  against  the  mortgagor  alone.'' 

The  mortgage  of  Buckel  to  Wells  was  executed  prior  to  the 
adoption  of  the  common  law  (April  30th,  1850 ;)  but  the  plain- 
tiff insists  that  it  should  be  treated  as  a  common  law  mortgage 
nevertheless,  and  for  the  reason  that  the  civil  law  prior  to  the 
date  named  had  been  displaced  or  superseded  by  the  usages  of 
the  people.  Without  going  into  the  question,  we  shall  assume 
for  the  purposes  of  the  argument  that  the  plaintiff's  views  upon 
that  point  are  correct 

Right  of  entry  of  mortgagor  on  mortgaged  premieee. 

Assuming,  then,  that  Wells  had  a  conditional  estate  in  the 
land  by  force  of  the  mortgage  deed,  at  the  date  of  its  delivery, 
and  that  the  estate  became  ietbsolute  at  law  on  breach  of  con- 
dition, we  have  the  exact  case  upon  which  the  Court  passed 
in  Cfrattan  ▼.  Wiggins,  28  Oal.  16.  Under  that  decision  the 
mortgagee  lost  the  right  of  entry,  oonsidered  as  a  remedy,  and 
the  right  of  possession  vested  in  Morehead  as  the  successor  of 
Ruckel,  the  mor^agor,  on  the  passage  of  the  two  hundred  and 
fiixtietb   section   of  the  Practice  Act  in   1861,  and  on   the 
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ground  ^^that  the  aection  applies  to  all  mprtgageB^  as  well  as 
those  executed  before  as  after  its  paasaga''  Mr.  Chief  Justict 
Field,  in  Dvtton  y.  Warsclumer,  21  CaL  618,  went  much  further, 
and  held  that  under  the  conunon  law,  in  the  sense  in  which  the 
L^islature  adopted  it,  a  mortgagor,  aa  such,  could  never  have 
a  right  of  entry  on  the  mortgaged  premises.  The  mortgagee 
in  this  case  never  made  any  conveyance  to  the  plaintiff,  and 
therefore  all  the  rights  now  vested  in  him  are  to  be  referred  to 
the  Sheriff's  deed  l^  which  the  forecloeure  proceedings  were 
consummated. 

Owner  of  property  Aould  he  made  a  party  to  foreclosure  of  a 

mortgage. 

Whether  that  deed  does  or  does  not  pat  the  plaintiff  in  a 
position  to  maintain  ejectment  against  the  defendants,  who 
hold  under  Morehead,  assignee  of  Ruckel,  the  mortgagee,  will 
depend  upon  whether  Morehead  is  bound  by  the  foreclosure 
proceedings. 

The  Constitution  provides  (Art  I,  Sec  8)  that  "  no  person 
shall  be  deprived!  of  life,  liberty  or  property,  without  due 
process  of  law;''  and  if  the  Act  of  1850  contains  a  provision 
going,  as  the  plaintiff  contends,  to  the  conclusion  that  More- 
head's  title  was  properly  divested  under  proceedings  to  which 
he  was  confessedly  a  stranger,  then  the  Act  is  to  that  extent  un- 
constitutional and  void. 

But  in  our  judgment  the  ninth  section  of  the  Act  of  1850 
does  not  propose  to  relieve  mortgagees  from  the  constitutional 
necessity  of  giving  all  persons  whose  interests  they  may  seek 
to  compromise  by  foreclosure  decrees  a  ehance  to  be  heard. 
The  section  is  not  to  be  construed  by  increments.  ''The 
creditor  may  maintain  his  action  against  the  mortgagor  alone," 
is  a  part  of  the  provision.  The  m^n  and  only  purpose  of  the 
section  was  to  save  foreclosure  suits  from  abatement  on  the 
ground  of  non-joinder  of  incumbrancers  whether  prior  or  sub- 
sequent Morehead  was  not  an  in  incumbrancer,  but  the  abso- 
lute owner  of  the  mortgaged  property  in  so  far  as  it  was 
eovered  by  his  deed  from  Buokel.    Though  not  ''  mortgagor," 
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yet  he  stood  in  the  mortgagor's  shoes.  The  purpose  of  the 
section  was  that  the  owner  of  the  mortgaged  property,  at 
least,  should  be  made  a  defendant  in  foreclosure,  and  the 
"  mortgagor  "  is  put  by  way  of  sample  or  illustration.  Other- 
wise we  are  driven  to  the  somewhat  startling  conclusion  that 
it  was  the  intention  of  the  Legislature,  in  case  the  mort- 
gagor should  convey  the  whole  of  the  mortgaged  property,  not 
only  that  the  suit  to  foreclose  might  be  brought  against  the 
''mortgagor  alone,''  but  that  the  decree  obtained  in  the  action 
should  bind  his  grantee  as  implicitly  as  ii  his  name  and  inter- 
est had.been  represented  upon  the  record* 
Judgment  affirmed. 

Mr.  Justiee  Rhodbs  being  disqualifted,  did  not  sit  in  this 
cause. 


Mf.  Jnstioe  Cubbbt  expressed  no  opinion. 


THE  PEOPLE  V.  PATRICK  HTTOHES. 

am  Tbul  vob  amoii  eoMicinH>  lo  wmmno  Imtobasob  Comfavi^-* 
la  aa  ladictmcat  for  anon  for  boralag  a  balldliif  inrarod  agaiast  loaa  bf 
firt  bj  a  duly  incorporated  comiMinj,  with  Intent  to  defrand  the  compaaj, 
It  li  inflldoat  for  tiio  people  to  proTO  a  eorporattoa  d«  fmoto,  and  that  tho 
afleat  bgr  «h#ia  tho  tnsaraaeo  was  made  «aa  an  aveat  do  fao«o  of  the  cor- 
poratkHL  The  ooanpHanco  of  a  forelga  corporatloa  wtth  tho  lawa  of  this 
State  need  not  be  proTCd. 

#toOF  Aa  TO  do  facto  axiaTBiica  or  Comremknoti. —  la  an  ladlctaient  for  arson 
eoaualttad  with  intent  to  defrand  aa  inearanoe  coanpany*  the  teatlmony  of 
tbo  agent  that  he  waa  acting  aa  the  agent  of  the  corporation,  and  effected 
the  inavrance  and  deliTcrod  tlM  policy^  which  waa  recelTod  br  the  defendant, 
la  eafflclent  to  warrant  the  ]orj  In  finding  the  de  facto  ezlatence  of  the  cor- 
poration, and  the  existence  and  dellrery  of  the  policy  Iqr  Ita  do  facto  agent. 

FMNW  OF  VauDiTT  OF  A  POLICY  OF  imuaAHca  lit  CaiiiiFAL  Cabbl —  In  a  trial 
for  anoa  eonunittod  with  latent  to  defraud  an  Ininrance  company,  it  Is  not 
neceeaarj  for  the  people  to  proye  that  the  policy  waa  Talld,  and  that  the 
defendant  cOnId  maintain  aa  action  thereoo  for  loea. 

Aammn  of  JunoMaiiT  la  CnxMiiiAL  CAaa. —  In  an  indictment  for  aroon  com- 
mitted with  Intent  to  defrand  an  inanrance  company,  a  variance  between  the 
name  of  the  company  aa  charged  in  the  indictment  and  aa  proved  on  tho 
trlal,-la  no  grooad  for  llio  arraatof  tho  jodgmoot. 

Toi*  ZZIXtf^IT  .       /  •      . 
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Argumeiit  ton  Tb«  Ptopte. 


AjmoATiTS  OF  JuROBB  10  iMFBACH  TBiiB  Tbbozct. —  Tbe  ftlBdaTltt  of  Juron 
cannot  be  received  to  Impeftch  their  yerdlct,  except  when  the  verdict  to 
arrived  at  by  a  reaort  to  the  determination  of  chance. 

Itaw  Tbzal  ur  Cbimixal  Casb^ — A  new  trial  wU]  not  be  granted  In  a  crimuial 
case  becaute  a  Sheriff  takes  charga  «f  the  Jnrj  where  Deputy  Sheriff  was 
•worn,  nor  becanse  the  Judge  informa  the  Jury,  through  the  Sheriff,  that  if 
they  do  not  agree  In  flre  minntea  they  must  remain  In  the  Jory  room  over 
alght. 

JODGMBNT  or  IifPSiaoRMaNT. —  A  Judgment  In  a  criminal  caae  that  the  de- 
fendant be  impriaojied  four  years  from  the  time  ot  his  delivery  to  the 
Warden  of  the  penitentiary,  is  not  erroneous. 

Appbaz*  from  the  Ooxmty  Oourt,  San  Joaquin  County. 

On  the  motion  for  a  new  trial,  the  affidavits  of  several  of  the 
jurors  were  offered  to  show  that  there  were  two  of  the  jurors 
who  would  not  h^ve  consented  to  find  the  defendant  guilty  if 
they  had  not  been  informed  by  the  Sheriff  that  the  Judge  had 
sent  word  to  them  that  if  they  did  not  agree  in  five  minutes 
they' would  have  to  remain  in  ^  the  jury  room  all  night  When 
the  jury  retired  to  deliberate  on  their  verdict,  a  Deputy  Sheriff 
was  sworn  to  take  charge  of  them.  The  Sheriff  himself,  and 
not  the  Dopnty,  took  charge  of  the  jury.  The  Sheriff,  after 
the  jury  had  been  out  several  hours,  informed  them  that  if 
they  did*  not  agree  in  five  minutes  they  would  have  to  stay 
out  over  night.  The  foreman  told  him  to  ask  the  Judge  to 
wait  fifteen  minutes.  Before  the  fifteen  minutes  expired  the 
jury  agreed.  The  defendant  was  convicted  and  sentenced  to 
four  years  iinprisonment,  dating  from  the  time  of  his  incai^ 
oeration.    Defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Tyler  &  Cobb,  for  Appellant,  on  the  question  that  a  valid 
contract  of  insurance  ought  to  have  been  shown,  cited  King 
V.  GaUisan,  1  Taunt  95 ;  3  Lord  Eaymond,  1,532 ;  1  Bos.  & 
Pul.  40 ;  United  States  v.  Johns,  1  Wash.  C.  C.  363. 

J.  O.  McGullough,  Attomey-Oenerdl,  for  the  People,  argued 
that  if  the  policy  issued  to  the  defendant  was  considered  by 
him  valid,  it  was  sufficient  in  a  criminal  prosecution,  though 
in  a  civil  case  a  recovery  could  not  be  had  thereon,  and  cited 
United  States  v.  Amedy,  11  Wheat  892,  and  on  the  question 
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of  the  de  facto  organizatioii  of  the  oompany^  oited  Peoph  t. 
Steams,  21  Wend.  409 ;  Mvrrajf^s  Case,  5  Leigh,  720;  Beed  v. 
The  Stale,  IS  Ohio>  224. 

By  the  Court,  SAimiCBBON,  O.  J. 

The  questions  arising  under  the  firs^  second  and  third  bills 
of  exceptions,  and  the  exceptions  to  the  refusal  and  giving  of 
instructions  to  the  jury,  so  far  as  they  are  discussed  by  counsel, 
are  substantially  the  same,  and  we  shall  coufiider  them  together. 

I.  The  defendant  was  indicted  for  arson  in  the  second 
degree,  under  Article  1,917,  Wood's  Digest,  p.  386,  committed 
by  burning  a  certain  building  belonging  to  him,  which  build- 
ing was  at  the  time  insured  against  loss  or  damage  by  fire  by 
a  duly  incorporated  company,  known  by  the  name  of  ttie  Hart- 
ford Insurance  Company,  with  intent  to  defraud  said  company. 
At  the  trial  it  was  shown  by  the  prosecution  that  the  building 
was  insured  in  the  Hartford  Fire  Insurance  Company,  upon 
the  request  of  the  defendant,  by  one  Charles  Beiding,  acting 
as  agent  of  the  company  at  Stockton,  in  this  State,  and  that 
said  Beiding  delivered  the  policy  to  the  defendant,  and  that 
the  same  was  accepted  by  him.  But  n,o  proof  was  offered  of 
the  due  incorporation  of  the  insurance  company  or  of  their 
compliance  with  the  statutes  of  this  State  in  order  to  entitle 
them  to  transact  business  here. 

The  record  does  not  contain  the  evidence  so  far  as  the 
present  branch  of  it  is  concerned,  but  merely  bills  of  excep- 
tion and  the  instructions  of  the  Court  As  we  understand  the 
record,  the  only  question  presented  by  this  branch  of  it  is  as 
to  whether  it  was  necessary  for  the  prosecution  to  prove  the 
existence  of  the  insurance  company  as  a  corporation  by  the 
production  of  its  chairter,  and  showing  a  compliance  on  its 
part  with  the  law  of  this  State,  and  that  the  contract  of  insur- 
ance was  made  by  the  duly  and  l^ally  appointed  officers  or 
agents  of  the  corporation,  or  whether  it  was  sufficient  to  show 
a  corporation  de  facto,  and  that  the  agents  by  whom  the  con- 
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tract  of  insurance  was  made  were  the  agents  de  fikdo  of  the 
oorporatioiL 

It  is  true  that  counsel  for  the  defendant  seem  to  claim  in 
their  brief  that  the  recital  of  facts^  in  their  bills  of  exception, 
as  proved  and  not  proved,  show  that  even  the  dt  facto  exist- 
ence of  the  corporation  was  not  proved,  nor  the  execution  of 
the  policy  by  any  de  fado  officers  or  agents  of  such  corpora- 
tion. If  this  were  so,  there  would  be  an  end  of  the  case,  for 
the  want  of  any  evidence  whatever  upon  the  question  of  in- 
suranca  But  we  do  not  so  read  the  bills  of  exception  or  the 
instructions  of  the.  Court  Belding  testified  that  he  was  acting 
as  the  agent  of  the  corporation,  and  effected  the  insurance  and 
delivered  the  poliqr  which  was  received  by  the  defendant^  and 
was  still  in  his  possession,  or  which  is  the  same  things  in  the 
possession  of  his  attorney.  Thus  much  appears  frcHn  the  re- 
citals contained  in  the  bills  of  exception.  From  those  facts 
the  jury  might  well  find  the  de  facto  existence  of  the  corpora- 
tion, and  the  execution  and  delivery  of  the  policy  of  inmranee 
by  its  de  facto  agents. 

Evidence  tn  trial  for  areon  committed  ie  defraud  inewrance 

company. 

The  question  then  being  such  as  we  have  already  stated, 
we  are  satisfied  that  no  error  is  shown  in  that  brandi  of  the 
record  which  is  now  under  consideration.  It  was  not  neces- 
sary for  the  prosecution  to  prove  that  the  Hartford  Insurance 
Company  was  legally  incorporated,  or  that  the  poliqr  was  valid, 
and  that  the  defendant  oould  maintain  an  action  thereon  for 
loss  or  damage.  His  guilt  or  innocence  of  the  offense  charged 
in  this  indictment  cannot  be  made  to  depend  upon  any  such 
questions. 

In  the  case  of  the  United  Staiee  y.  Amedy,  11  Wheaton, 
392,  the  prisoner  was  indicted  in  the  Circuit  Court  of  Virginia, 
under  the  Act  of  Congress  of  the  26th  of  March,  1804,  for 
destroying  a  vessel  with  intent  to  prejudice  the  underwriters, 
and  after  a  verdict  of  guilty,  his  counsel  moved  for  a  new  trial 
upon  grounds  similar  to  those  urged  here.  A  corporation 
called  the  Boston  Insurance  Company  were  the  underwritera^ 


Oct.,  1865.]  Pbopub  v.  HuoKEa.  261 

OptiiloB  «f  tlM  CMirt  -—  Sandetaoa,  C  J. 

and  it  was  elaimed  that  the  due  mooxporation  of  the  company 
miut  be  shown,  and  that  the  terma  of  the  law  nnder  whksh 
the  company  waa  incorporated  must  be  shown  to  have  been 
complied  with,  and  that  the  policy  had  been  executed  by  the 
authority  of  the  company  in  such  a  manner  as  to  be  legally 
binding  on  them.  The  Court  instructed  the  jury  ^^that  it 
was  not  material  whether  the  company  waa  incorporated  or 
not;  and  it  waa  not  material  whether  the  policy  were  valid 
in  law  or  not;  that  the  prisoner's  guilt  did  not  depend  upon 
the  legal  obligatioii  of  the  poli^,  but  upon  the  questioB 
whether  he  had  wilfully  and  comjptly  cast  away  the  vessel, 
as  charged  in  the  indictment,  with  intent  to  injure  the  under- 
writers." The  Judges  were  divided  in  opinion  upon  the 
motion  for  a  new  trial,  and  the  case  was  certified  to  the 
Snpreme  Court  of  the  United  States,  where  it  was  held,  (Mr. 
Justice  Story  delivering  the  opinion  of  the  Court,)  that  the 
instmction  of  the  Court  below  was  in  accordance  with  the 
law  of  the  case.  In  the  course  of  his  opinion,  Mr.  Justice 
Story  said :  ^  This  is  not  the  case  where  a  suit  is  brought  by 
the  corporation  to  enforce  ita  rights,  where,  if  the  fact  of  its 
legal  existence  is  put  in  controversy  upon  the  issue,  the  cor* 
poration  may  be  called  upon  to  establish  its  existence.  The 
case  of  Heimques  md  Van  Moygea  v.  The  Dutch  WeH  India 
Companff,  cited  in  2  Lord  Baym.  1,5S5,  as  decided  before  Lord 
King,  whatever  may  be  its  authority,  waa  of  that  sort,  and 
therefore  carries  with  it  an  obvious  distinction ;  nor  is  this  the 
case  of  a  quo  .warranto,  where  the  Government  calls  upon  the 
company  to  establish  ita  legal  corporate  powers  and  organiza- 
tion. The  ease  here  is  of  a  public  prosecution  for  a  crime, 
where  the  corporation  is  no  party,  and  is  merely  collaterally 
introduced  as  being  intended  to  be  prejudiced  by  the  com- 
mission of  the  criftie.  Under  such  circumstances,  we  think, 
nothing  more  was  necessary  for  the  (Government  to  prove  than 
that  the  company  was  de  facto  organized  and  acting  as  an 
insurance  company  and  corporatiou.  The  very  procurement 
of  a  policy  by  the  prisoner  to  be  executed  by  the  coaipany 
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was  of  itself  prima  facie  evidence  for  such  a  purpose.  In 
oases  of  the  murder  of  officers,  it  is  not  necessary  to  prove 
that  they  are  officers  by  producing  their  commissions.  It  is 
sufficient  to  show  that  they  act  de  facto  as  such.  In  cases  of 
piracy,  it  has  been  held  sufficient  to  establish  Hie  proprietaiy 
title  to  the  ship  by  evidence  of  actual  possession  of  the  party 
claiming  to  be  owner.  These  are  analogous  oases,  and  furnish 
strong  illustrati<nu3  of  the  general  principle.'' 

Variance  between  name  as  proved  and  as  charged  in  indictment. 

11.  It  is  next  claimed  tW  the  Court  erred  in  refusing  to 
arrest  the  judgment  upon  the  motion  of  the  def^adant 

The  ground  of  the  motion  was  a  variance  between  the  name 
of  the  insurance  company,  as  given  in  the  indictment,  and  as 
proved  on  the  trial,  the  former  being  the  Hartford  Insurance 
Company;  and  the  latter  the  Hartford  Fire  Insurance  Com* 
pany.  It  is  sufficient  to  say  that,  under  our  practice,  this  is 
no  ground  for  the  arrest  of  a  judgment.  (Crim.  Frac.  Act, 
$ecs.  289,  442.)  But  independent  of  this  the  two  hundred 
and  forty-third  section  provides  that,  ^^  Wh^i  an  offense  involves 
the  commission,  or  an  attempt  to  commit  a  private  injury,  and 
is  described  with  sufficient  certainty  in  other  respects  to  ideaa- 
tify  the  act,  an  erroneous  allegation  as  to  the  person  injured 
or  intended  to  be  injured  shall  not  be  deemed  materiaL'' 

Affidavits  of  jurors  to  impeach  their  verdicK 

m.  The  Court  did  not  err  in  denying  a  new  trial.  So  far 
as  the  motion  was  supported  by  the  affidavits  of  the  jurors,  it 
18  sufficient  to  say  that  they  were  not  admissible.  (Turner  v. 
Tuolum/ne  W.  and  M,  Co.,  25  Cal.  397;  Payee  v.  Calif omia 
Stage  Co.,  25  Cal.  460.)  So  far  as  it  rested  upon  the  conduct 
of  the  Sheriff  it  is  answered  by  the  cases  of  The  People  v.  Boggs, 
20  Cal.  432,  and  The  People  v.  Symonds,  22  OaL  848.  The 
point  made  against  the  judgment  is  answered  by  the  case  of 
The  People  v.  King,  28  Cal.  266. 

Judgment  affirmed. 
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By  the  Court,  Sanbebsok,  0.  J.,  on  rehearing. 

The  re-argument  baa  failed  to  aatisfy  us  that  we  misap- 
prehended the  true'  facts  of  the  case  on  the  first  hearing.  In 
▼iew  of  the  whole  record,  we  are  still  of  tte  opinion  that  there 
was  sufficient  evidence  befoofe  the  jury  to  warrant  them  in  find- 
ing the  de  facto  existence  of  the  Hartford  Fire  Insurance  Com- 
pany and  ihe  execution  and  delivery  of  the  policy  of  insurance 
by  its  de  facto  agents. 

The  point,  not  noticed  in  our  former  opinion,  that  there  is 
a  material  difference  between  our  statute  defining  the  offense 
<sharged  in  the  indictment  and  the  statute  of  the  United  States 
imder  which  the  indictment'  in  the  case  of  the  United  States  v. 
Amedy,  11  Wheaton,  392,  was  found,  affecting  the  amount  and 
^araeter  of  evidence,  is,  in  our  judgment,  wiAout  merit.  The 
lanarnage  of  the  latter  statute  in  the  respect  named  is:  "That 
if  any  person  shall,  on  the  high  seas,  wilfully  and  corruptly  cast 
away,  bum,  or  otherwise  destroy,  any  ship  or  vessel  of  which 
he  is  tihe  owner  in  part  or  in  whole,  or  in  anywise  direct  or 
procnre  the  same  to,  be  done,  with  intent  to  prejudice  any  per- 
son or  persons  that  hath  /underwritten  or  shall  underwrite  any 
policv  or  policies  of  insurance  thereon/*  etc 

The  language  of  our  statute  b  as  follows:  "Every  person 
who  shall  wilfully  bum  or  cause  to  be  burned  any  building, 
ship,  vessel,  or  other  water  craft,  or  any  goods,  wares,  mer- 
chandise or  other  chattel,  which  shall  be  at  the  time  insured 
against  loss  or  damage  by  fire,  with  intent  to  injure  or  defraud 
such  insurer,'*  etc.     ^ 

The  fact  of  insurance  must  exist,  in  order  to  complete  the 
offense,  under  both  statutes,  and  no  more  so  under  the  latter 
than  under  the  former;  and  the  same  evidence  which  would 
amount  to  proof  of  that  fact  in  the  one  case  would  produce  the 
same  result  in  the  other.  In  short,  the  distinction  attempted 
to  be  drawn  between  the  two  statutes,  in  the  respect  under  con- 
sideration, has  no  foundation.  This  is  so  obvious,  upon  in- 
spection, that  we  did  not  suppose  that  ;iny  reliance  was  placed 
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upon  tihe  pointy  and  therefore  passed  it  by  without  notice  in  our 
former  opinion. 
Judgment  affirmed. 


THE  PEOPLE  ex  rel  CHABLES  B.  POLHEMTJS  v.  WIL- 
LIAM LOEWT,  CxJfiBK  OF  TDD  DiSTBIOT  COUBT  OT  THB 
TWEUBTTH  JmiOIAL  DI8TBIOT. 

DiBMisBAi.  OP  Acnov  A.9  PuLxmnWB  EsQirMT. —  The  detaidunt  in  hto 
aniwer  to  tho  oomplalnt  Mt  op  a  cross  demand,  which  he  insisted  was  a 
proper  counter  olaim,  and  prajad  afflrmatlTo  relief.  Afterwards  a  stlpnlm* 
tion,  signed  l»7  the  attornejs  of  the  respectlye  parties,  was  filed,  whereby  It 
was  provided  that  upon  the  trial  of  the  cause  an  account  salght  be  taken 
of  the  matters  thus  set  up;  that  if  a  balance  should  be  found  la  favor  of 
the  defendant,  judgment  In  hla  favor  for  such  balance  might  be  entered; 
that  the  stipulation  should  be  regarded  as  a  compromise  of  the  counter 
claim,  aod  that  the  counter  claim  should  be  deemed  stricken  from  the 
answer;  Meid,  tliat  on  this  state  of  the  record  the  Clerk  was  not  required 
or  authorised  bj  section  one  hundred  and  forty^eight  of  tlie  Practice  Act, 
in  the  absence  of  aaj  direction  from  the  Court  or  counsel  of  the  defendaat, 
to  enter  an  order,  upon  request  of  plaintiff,  dismissing  the  action. 

P0WBB8  or  THB  CuBK^ — The  eonstruction  of  the  pleadings  and  stipulation, 
and  determination  of  the  rights  of  the  parties  with  respect  to  the  oooatar 
claim  under  them,  required  the  exercise  of  judicial  functions  aot  oonfercod 
npoB  tiie  Clorfc. 

This  was  an  original  proceeding  oommenoed  in  the  Supreme 
Oourt^  to  obtain  a  writ  of  mandate  commanding  the  Clerk 
of  the  District  Court  of  the  Twelfth  Judicial  District^  City  and 
County  of  San  Francisco^  to  enter  a  judgment  dismissing  and 
discontinuing  an  action,  in  which  Charles  B.  Polhemus,  the 
relator,  was  plaintiS,  and  James  P.  Treadwell  and  others,  were 
defendants. 

The  relator  first  applied  for  a  mandamus  to  oompd  the  Judge 
of  the  Twelfth  District  to  enter  a  judgment  of  dismissal,  and 
the  case  is  reported  in  28  CaL  166. 

The  relator  afterwards  requested  the  Clerk  to  enter  a  judg- 
ment of  dismissal,  and  filed  with  him  a  discontinuance  of  the 
action,  the  form  of  a  judgment,  and  deposited  with  him  the 
defendant's  costs  up  to  that  time.  The  Clerk  refased  to  enter 
the  judgment,  because  an  answer  had  been  filed  setting  up  a 
counter  daim. 
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The  other  facte  are  stated  in  the  opimon  of  the  Coart 

Delo9  Lake,  for  Belator,  in  support  of  the  writ,  cited  Camp- 
beU  Y.  Conaalua,  26  K.  Y.  618;  Practice  Act^  Sea  148;  and 
Tke  People  ex  rel  Polhemm  v.  Praii,  28  OaL  166* 

/.  P.  TreadweU,  eordra,  aigued  that  section  one  hundred  and 
forty-eight  of  the  Practice  Act  did  not  anthoriee  the  Clerk  to 
enter  a  dismissal  without  direction  from  the  Oourt^  and  cited 
"Wait  y.  Crawford,  11  Paige^  470;  CunwUna  v.  Bennett,  8 
Paige,  79;  Bank  ▼.  Bo$e,  1  Bichardaon^s  %  Bepi  292;  1 
Barb.  Ou  Pr.  228. 

By  the  Ckiurt,  S^wm^  J. 

There  was  something  more  than  a  mere  ministerial  duty  to 
be  performed  in  this  case.  A  counter  daim  had  been  set  up 
in  the  answer.  It  was  not  for  the  Cleric  to  determine  whether 
a  good  cause  of  action  was  set  out  or  not>  or  to  determine 
whether  the  Supreme  Court  had  finally  disposed  of  that  ques- 
tion on  appeal  These  questions  are  strictly  judicial  in  their 
natura  llie  judgment  of  the  Supreme  Court  contained  no 
direoticm  to  the  Clerk  in  relalior.  to  the  counter  claim.  A 
counter  daim  had  been  in  fact  made,  and  other  relief  than 
that  discussed  in  the  opinion  of  the  appellate  Court  demanded. 
The  answer  setting  it  up  was  still  on  the  files  of  the  Court 
No  order  had  been  made  by  the  Supreme  or  District  Court 
striking  out  the  counter  claim.  There  was  a  stipulatum  filed, 
it  is  true,  in  which  it  was  proyided,  amcmg  other  things,  that 
its  provisions  were  accepted  as  a  compromise  of  the  counter 
daim  set  up,  and  that  the  counter  claim  should  be  deemed 
6tri<^en  from  the  answer.  But  it  was  also  substantially  pro- 
vided in  the  stipulation,  that  an  account  of  the  rents  and 
profits  demanded  in  the  counter  daim  should  be  taken,  and,  if 
there  was  any  balance  remaining  after  satisfying  the  amount 
for  which  the  mortgage  could  be  enforced  by  dl^  relator  as 
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against  the  respondent  Treadwell,  that  then  a  judgment  should 
be  entered  for  the  payment  of  the  same  to  the  respondent 
Treadwell.  This  was  a  stipulation,  to  that  extent^  for  the 
same  judgment  which  had  been  demanded  by  Treadwell  in  his 
answer  on  his  counter  claim.  We  do  not  understand  it  to  be 
claimed  by  relator's  counsel  that,  if  the  case  had  been  actually 
tried  under  the  stipulation,  and  a  balance  found  in  favor  of 
respondent,  judgment  for  the  same  giving  the  affirmative  relief 
stipulated  could  not  hav^e  been  rendered  for  respondent  in  the 
case  on  the  pleadings  and  stipulation  as  they  stood.  But 
whether  they  do  or  not,  Treadwell  was  still  claiming  his  judg- 
ment under  the  stipulation,  and  no  act  was  stipulated  to  be 
performed  by  the  Clerk  in  the  premiisee  independent  of  any 
direction  from  the  Court.  It  is  plain  that  it  was  not  the 
province  of  the  Clerk  to  determine  what  effect  the  stipulation 
filed  had  upon  the  pleadings  or  the  rights  of  the  parties.  Sudi 
determination  necessarily  involved  a  construction  of  the  agree- 
ment, and  required  the  exercise  of  functions  of  a  stric^tly  judi- 
cial character,  and  which  pertained  to  the  Court  alone. 

The  very  elaborate  arguments  of  counsel  on  this  point  in 
ihia  case,  and  in  the  former  proceeding  before  this  Court  taken 
against  the  Judge  of  the  Twelfth  Judicial  District  for  the  ac- 
complishment of  the  object  now  sought,  show  tliat  in  their 
opinion  the  question  is  one  of  no  ordinary  gravity,  and  not 
readily  solved-  The  question  as  to  whether  there  is  such  a 
counter  claim  as  to  preclude  a  dismissal  by  the  plaintiff  with- 
out the  consent  of  the  defendant,  was,  after  solemn  argum^it, 
actually  determined  against  the  relator  by  the  learned  Judge 
of  the  District  Court  The  subsequent  application  to  the  Clerk 
to  dismiss,  was,  in  fact,  an  appeal  from  the  judgment  of  the 
District  Court  to  its  own  Clerk.  Clearly  it  was  never  con- 
templated that  questions  of  the  nature  involved  in  this  proceed- 
ing should  be  determined  by  the  Clerk  on  application  to  dis- 
miss under  section  one  hundred  forty-eight  of  the  Practice 
Act 

The  mandate  must  be  denied.  It  is  so  ordered^  and  further 
ordered  that  respondent  recover  has  costs  in  the  proceeding. 
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Mr.  Justice  SBArrsB,  having  beea  oonraltod  at  cxmiiiftl,  did 
Bot  participate  in  the  deciflion. 

Mr.  Justice  Shodxb  expressed  no  opinion. 


A.  a  JAOKSON  V.  MORRIS  SHAWL. 

bmnr  to  bs  chaboid  bt  Pawkbboxbbs. —  The  Act  of  1861,  prohlMtlas 
pawnbroken  or  pledgees  from  charging  more  than  four  per  cent  per  month 
OB  loBns  mate  on  property  pledged  ««  Menrlty,  ie  not  In  rlolBttoai  of  Section 
2  of  Article  I  of  the  OonstitBtion,  which  proytdee  that  **  aU  law*  of  a 
general  natnre  ihall  have  a  nniform  operation.** 

Wmmemaan  or  Oontbact  with  PAWNBBOiaa^ — When  a  pawnbroker  loana 
Boncj  opon  prc^perty  pledged,  and  the  borrower  eentracta  to  pay  him  mor4 
than  fonr  per  cent  Interett  per  month,  he  can  recover  poseeHion  of  the  protP* 
erty  by  tendering  him  the  principal  and  fonr  per  cent  per  month  interert. 

SiMi^— g«ary  f  — *  Gonld  the  borrower  in  eoch  case  recover  the  property  by 
making  a  tender  of  the  principal  ram  wlthont  Interest?  < 

Oqrbact  Good  in  Pabt  and  Bad  in  Pabt. —  If  a  contract  is  bad  In  part, 
.for  being  la  Tlolatlon  of  law,  but  good  in  part,  and  the  good  part  of  the  eon- 
tract  can  be  separated  from  the  bad,  that  which  Is  good  can  be  entoroii 
Inlaw. 

ApfsaIi  from  the  District  Court^  Fifteenth  Judicial  Distrioli 
Cify  and  Connty  of  San  Francisco. 

The  defendant  appealed  from  the  jndgment 

The  other  facts  are  stated  in  the  ofMnioil  of  Ae  Cowt 

Pwter  &  HoUaday,  for  Appellant 

On  the  face  of  the  complaint  it  is  manifest  that  iHie  plaintiff 
has  not  fulfilled  his  part  of  the  contract  He  agreed  to  pay 
interest  at  seven  per  cent;  while  he  seeks  to  evade  his  own 
engagement  by  invoking  the  protection  of  the  statute  con- 
osming  pawnbrokers. 

By  the  general  law  of  this  State  to  r^ulate  the  interest  of 
money,  passed  Marieh  ISth,  18S0,  '^  parties  may  agree  in  writ- 
ing for  the  payment  of  any  rate  of  interest  whatever  on  money 
due  or  to  beoome  due  on  any  contract"  Thus  the  law  stood 
down  ifp  1861;  when  the  Act  concerning  pawnbrokers  was 
passed     This  Act  does  not  provide,  nor  does  it  anywhere 
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appear  in  the  statute^  that  the  contraxst  is  void,  bnt  only  the 
lender  renders  himself  liable  to  the  forfeiture  mentioned,  in  a 
separate  suit  to  be  brought  for  that  purpose.  So  that  admit- 
ting the  validity  of  the  Pawnbroker  Act,  it  does  not  affect  the 
validity  of  the  contract,  but  leaves  that  to  stand  as  valid,  if 
the  party  loaning  chooses  to  take  the  risk  of  incurring  the 
penalty  —  forfeit  three  times  the  value  of  the  artide  pledged 
—  which  forfeiture  is  to  be  recovered  in  a  civil  action  brought 
for  that  express  purpose. 

This  law  is  in  derogation  of  the  general  law  on  the  subject 
of  interest  It  applies  only  to  a  certain  class,  and  being  severely 
penal  in  its  oharaoter,  must  be  construed  strictly.  We  main- 
tain that  the  contract  set  out  in  the  complaint  is  in  itself 
legal  and  valid;  that  a  pawnbroker  who  will  venture  the  risk 
of  the  penalty,  in  case  a  civil  action  is  brought  by  the  pledger 
for  that  purpose,  can  make  a  contract  for  a  rate  of  interest 
exceeding  four  per  cent,  whidi  may  be  enforced  in  the  Courts 
according  to  its  terms^ 

The  Act  in  question  is  in  contravention  of  Section  11  of 
Article  I  of  the  Constitution  of  this  State,  which  provides  that 
'^  all  laws  of  a  general  nature  shall  have  a  uniform  operation." 
This  law  purports  to  regulate  the  rate  of  interest  It  is  in  sub- 
stance a  usury  law.  It  is  in  its  nature  a  general  law,  and  yet 
by  its  terms  it  is  limited  to  a  amall  number  of  persons.  The 
law  of  1850,  regulating  the  rate  of  interest^  is  unquestionably 
a  law  of  a  general  nature,  applying  alike  to  all  persons  in  the 
State.  But  suppose  in  one  of  its  sections  it  had  provided  that 
certain  five  persons  by  name  should  not  ^'contract  for  any  rate 
of  interest  whatever,''  but  that  as  to  them  the  rate  of  interest 
i^bould  be  limited  to  one  per  cent,  could  such  invidious  dis- 
crimination be  maintained  or  enforced  against  those  few  t  Does 
it  alter  the  case  if  the  few  who  are  thus  onerously  excepted  are 
designated  by  a  certain  trade  or  occupation,  instead  of  naming 
them  as  individuals  t  Is  the  principle  dianged  by  putting  the 
invidious  discrimination  against  the  ODoepted  few  in  a  statute 
by  itself,  instead  of  putting  them  in  a  separate  seetion  of  the 
general  }slw  t 
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James  0.  Cory,  for  Bespondent 

Tbe  Aet  in  question  is  not  in  oontinvention  of  Artiele  I, 
Section  11  of  die  Constitution,  which  declares  that  all  laws 
of  a  geiieral  nature  shall  have  a  uniform  operation.  This  is  a 
general  law,  and  it  is  uniform  in  its  operation.  The  word 
>' uniform"  does  not  mean  univendL  The  Constitution  is 
violated  only  when  a  privil^e  extended  to  one  is  denied  to 
another,  on  substantiallj  the  same  facts.  The  law  does  not 
denj  to  J<din  Doe  any  privilege  which  it  accords  to  Richard 
Boe.  It  tells  John,  and  Richard,  and  every  one  else,  ^  If  you 
desire  to  pursue  a  certain  husiness,  which,  left  to  itself,  may 
be  fraught  with  oppression  to  the  necessitous,  you  must  sub- 
mit to  certain,  regulationa'*  It  forbids  every  one  doing  certain 
things  when  surrounded  by  a  certain  circle  of  facts.  This  ia 
the  true  definition  of  constitutional  ^uniformity,"  and  the 
present  case  is  within  the  construction.  {Bmiih  v.  Judge  of 
fke  Twelfth  Dislriet,  17  CaL  654,  55$,  d  seq.;  Ex  parte 
Andrews,  IS  CaL  681,  682,  el  seq.;  Ex  parte  Newman,  9  CaL 
628.) 

The  propositioii  advaneed  by  the  counsel  for  the  appellant, 
^tfaat  the  contract,  as  set  out  in  the  complaint,  is  in  itself 
1^1  and  valid;  diat  a  pawnbrolcer  who  will  venture  the  risk 
of  the  penalty  in  case  a  eivil  action  is  brought  hf  the  pledger 
lor  that  purpose  can  make  a  contract  for  a  rate  of  interest 
exceeding  four  per  cent,  which  may  be  enforced  in  the  Courts 
according  to  its  terms,''  is  as  alarming  as  it  is  novel,  the 
dause  which  forbads  expressly  the  pawnbroker  the  right  to 
make  such  a  contract  might  have  been  left. out  of  the  law, 
and  still  the  penal  clause  would  have  furnished  the  Judge  a 
sufficient  guide  in  declaring  the  contract  void,  and  the  plaintiff 
vested  with  a  right  to  the  immediate  possession  of  his  prop- 
erty. (Sharp  V.  Teese,  4  Halst  852;  Oraig  y.  State  o/  ifilh 
Miri,  4  Peters^  410;  Sortie  r.  Coleman,  Id.  184.) 
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This  is  an  action  of  replevin  in  the  detinet  for  a  gold  watch, 
two  diamond  rings  and  two  diamond  pins,  the  property  of  the 
plainti£P,  of  the  value  of  nine  hundred  and  fifty  dollars.  On 
the  21st  of  Augu^t^  1864,  the  defendant  loaned  to  plaintiff 
five  hundred  dollars,  in  consideration  of  which  the  latter 
promised  to  pay  the  former  one  month  thereafter  said  sum 
with  interest  thereon  at  the  rate  of  seven  per  cent  per  month; 
and  to  secure  the  payment  of  the  principal  and  interest,  the 
plaintiff  delivered  to  the  defendant,  who  was  a  pawnbroker, 
the  property  above  mentioned,  in  pledge.  On  the  4th  of  the 
following  September  tiie  plaintiff  t^dered  to  the  defendant 
five  hundred  and  twenty  dollars  for  the  payment  of  the  sum 
borrowed  and  the  interest  thereon  for  one  month  at  the  rate 
of  four  per  cent  per  month,  and  thereupon  demanded  the  prop- 
erty pledged.  The  defendant  refused  to  comply  with  the 
demand.     Hence  this  action. 

To  the  complaint  setting  forth  the  facts,  the  defendant 
demurred  on  the  grounds:  First — Because  by  the  complaint, 
it  appears  the  plaintiff  contracted  to  pay  seven  per  cent  inter- 
est per  month  on  th^  sum  borrowed,  while  the  alleged  tender 
was  at  the  rate  of  only  four  per  cent  p^r  month.  Second  — 
Because  the  Act  entitled  ''An  Act  to  define  the  duties  and 
liabilities  of  pawnbrokers  and  pledgees,"  passed  April  17th, 
1861,  is  in  violation  of  section  eleven  of  Article  I  of  the  Ocm- 
stitution,  and  therefore  void.  The  demurrer  was  overruled 
with  leave  to  the  defendant  to  answer,  which  he  declined  to 
do,  and  in  due  time  judgment  by  default,  a&d  also  final  judg- 
ment was  entered  against  him. 

Rate  of  interest  pawnbrokers  may  enlarge. 

The  second  and  third  sections  of  the  Act,  to  which  the 
defendant  refers  in  his  demurrer,  are  as  follows: 

'*  Sec.  2.  The  rate  of  interest  or  percentage  which  shall  be 
lawfully  charged  by  any  pawnbroker  or  pledgee  shall  not 
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exceed  four  per  cent  per  month  in  advance  on  all  loans  eoceeed- 
lug  twenty  doUare^  which  shall  inelade  all  charges  for  discount, 
commissiona,  storage,  brokerage,  wasting  and  all  and  every 
charge  or  charges  thereapon;  nor  shaD  said  interest  at  any  time 
be  compounded. 

'^Sjbc.  8.  Any  pawnbroker  or  pledgee  who  shall  directly 
or  indirectly  diaige  or  receive  any  interest  greater  &an  four 
per  cent  per  month,  or  by  charging  commissions,  disooont,  brok* 
erage,  storage,  wastage  or  other  charge,  or  shall  attempt  to  in- 
crease said  interest,  or  shall  oomponnd  said  interest,  shall 
f(»feit  three  times  the  value  of  the  article  pledged  or  to  be 
pledged,  to  be  reooviBred  by  the  iowner  or  pledger  in  a  oivil  action, 
which  may  be  bron^t  by  the  party  aggriiaved'' 

The  constitutional  objection  which  is  made,  to  this  Act  of 
the  Legislature  has  been  settled  adversely  to  the  views  of  ihfi 
defendant  by  the  cases  of  Smith  v.  The  Judge  of  the  Twelfth 
Jvdicial  District,  17  CaL  554t].Ex parte  Andrews,  18  Oal.  680 ; 
and  French  v.  TesehenuuJier,  24  CaL  544,  and  it  is  only  neces- 
sary to  say  we  are  satisfied  with  the  general  doctrine  of  thoee 
cases  respecting  the  clause  of  the  Constitution  in  question,  and 
therefore  hold  the  objection  made  to  the  statute  to  be  invalid. 

An  vnlawful  contract  wiU  not  be  enforced^ 

It  is  a  well  settled  principle  of  the  common  law  that  no  Court 
of  justice  will  land  its  aid  to  edlfi»ce  the  peffonoat^  of  any 
contract  or  agreement  which  was  intended  to  contravene  the 
provisions  of  a  positive  law  {Pratt  v.  Ademe,  7  Paige,  6S3;) 
and  it  may  be  stated,  as  a  general  rule,  diat  w^  contract  founds 
on  or  growing  out  of  an  unlawful  Act  cMi  be  enfoilcsed,  whether 
it  be  malum  in  as  oar  inoium  ptoliikiiwn.  {Bank  of  the  United 
States  Y.  OwMSi  3  Peters^  538,  5399  DeQrCOt^,  Yon  Dtmr,  ^0 
Wend.  390;  LeafM  v.  Pahner,  3  Corns.  19.)  The  statute  r^ 
ferred  to  and  in  part  quoted,  in  effect  )>nMdes  that  a  pawii- 
Im^Der  shall  not  ehaorgea  gnsA&t  taid  of  inHeMst  on'loliafB  ex- 
ceeding twenty  doHars  than  four  per  oent  a*mcttlth  in  advance. 
The  oontraetbetwieenthv  parties,  as'it^ippeaTe  by  the  dottq>lfti«rt. 
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shows  that  the  defendant^  who^  in  the  chsuracter  of  a  pawn- 
broker/made  the  loan  to  the  plaintiff,  charged  him  interest  at 
the  rate  of  seven  per  cent  per  month.  The  charge  thus  made 
was  in  contravention  of  the  provisiona  of  the  statute,  and  to  the 
extent  at  least  of  the  three  per  cent  in  excess  of  the  measure 
prescribed,  the  plaintiff's  agreement  oould  not  be  enforced  in 
anj  mode  provided  by  law.  Now,  whether  the  defendant  had 
any  legal  claim  for  any  sum  as  interest  when  the  five  hundred 
dollars  became  due,  it  is  not  necessary  to  decide.  The  plain- 
tiff's promise  was  to  repay  to  the  defendant  the  sum  borrowed 
in  one  m<mth,  and  also  to  pay  him  seven  per  cent  per  month 
on  ^be  principal  sum  for  its  use.  Here  the  contract  between 
the  parties  was  l^al  as  to  die  principal  sum,  but  ill^al  as  to 
the  interest  The  two  things  were  not  inseparable.  ^'  When 
the  transaction  is  of  such  a  nature  that  the  good  part  of  the 
consideration  can  be  separated  from  that  which  is  bad,  the 
Courts  will  make  the  distinction,  for  the  common  law  doth 
divide  according  to  common  reason;  and  having  made  that 
void  that  is  against  law,  lets  the  rest  stand.  The  general  and 
more  liberal  principle  now  is,  that  when  any  matter,  void  even 
by  statute,  be  mixed  up  with  good  matter,  which  is  entirely 
independent  of  it,  the  good  part  shall  stand  and  the  rest  be  held 
void.''  (2  Kent's  Com.  467,  and  cases  cited;  DeOroot  v.  Van 
Duzer,  20  Wend.  412 ;  Leaviit  r.  Palmer,  8  CmnB.  87;  1  Par- 
sons' Cent  880,) 

A  penaHjf  f^rat^odi^a  proMbUUm  of  the  oH. 

The  defendant's  oonnsel  tnaintaina  in  argument  that  the  con- 
tract beiweoi  the  parties  was  valid  and  binding  to  the  full 
extent  of  its  terms^  and  that  the  only  remedy,  if  any,  which 
the  plaintiff  has,  because  of  the  vidaticai  itf  the  law,  is  an 

'  action  to  recover  the  penalty  mentioned  in  the  third  section  of 
the  Aot»  Patsons,  in  his  work  on  Contracts,  snys  it  has  been 
iield  in  England  that  where  a  statute  provided  a  penalty  for 
an  act,  withoot  pcohibiting  the  act  in  expiesa  terms,  there  the 
penalty  Was  tiie  only  legal  consequence  of  a  violation  of  the 

,  law,  and  a  eontraet  whidi  implied  or  required  sueh  violation 
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was  neveitkeleis  valid  B«t  Lord  Holt  deniad  ihe  doctrine, 
and  Sir  James  Mansfield  established  a  better  rule  of  law,  hold- 
ing that  where  a  statute  provides  a  penalty  for  an  act,  this  is 
a  prohibition  of  the  act  We  appidiend  that  this  has  always 
been  the  prevailing^  if  not  the  unoontradieted  rule  of  law,  on 
this  siibjeet  in  this  coantiy.  (1  Parsons  on  OonU  88S,  and 
cases  cited,  4th  Ed) 

The  plaintiff  tendered  to  the  defendant  all  that  was  dne  him 
bj  the  hw  of  the  land,  and  was  thereupon  entitled  to  the  pos- 
session of  the  property  depodted  in  pledgei  We  are  of  the 
opinion  the  judgment  should  he  i 

Judgment  affirmed 


Shavtxb,  J.,  eononrring  vpedtHUj. 
I  eoncur  in  the  judgment 


inCHAEL  BEESE  v.  ABEL  STEAKNa 

fausiTBT  Ham  bssai*  «o  Gold  Oonr  m  Law^— In  eMtcnplattoe  «f  law,  • 
dollar  la  UaSttS  States  tuaiuij  bocm  aMde  a  laeal  Sndw  la  paymant  af 
iebta.  to  asoal  ta  sad  thtrtfora  tto  cqslvatoDt  •€  a  dailar  te  sol4  aala. 

Obitract  to  Pat  Gold  ob  m  BQUiTALBirr  in  Horai.— >A  contrmet  to  p«j 
money  la  gold  cola  of  tbo  Vatted  Stateo,  or  the  eqalTaloat  of  rach  gold  cola 
If  paid  la  togat  earreecr.  It  a  eoatract  la  pajr  tht  glvta  aambor  of  dollan 
tai  ao7  klad  of  lawfal  moaar  aC  tha  Ualtad  Stataa,  aad  aaaaat  ba  aatoctod  la 
tnjr  epeelfle  kind  of  auiBcy. 

laaa.— -Tbe  Bp«clSe  Contract  Act  do«a  aot  aathorlna  tha  tatrj  af  aa  alteraa- 
tt?a  Jndgaitat  npoa  saea  aaatfaet  pajalSa  la  gaM  aalB»  ar  tta  agalralcat  la 


Apfbax.  from  tiie  District  Courts  First  Judicial  District, 
Los  Angelea  County. 

The  defendant  appealed  from  the  judgment,  and  fiom  an 
ordor  denying  a  new  triaL 
The  other  facts  an  stated  in  the  opini<»  of  the  Court 
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F.  ^.  Howard,  and  0.  F.  Howard,  for  Appellant. 

The  judgment  u  erroneaaa  in  decreeing  gold  eoin,  or  its 
equivalent  '^in  other  I^al  cnrrencj/'  without  fixing  the 
amount  of  the  equivalent;  the  only  other  legal  corrency,  at 
'  the  time  of  the  maturity  of  the  mortgage  being  United  States 
legal  tender  notes.  It  is  as  uncertain  as  a  judgment  would 
be  for  so  much  gold  ooin,  or  its  equivalent  in  wiieat  If  the 
Sheriff  proceeds  to  sell,  as  he  may  do  under  the  judgment  for 
I^gal  tender  notesy  the  amount  is  not  ascertained,  and  the  same 
difficulty  arises  if  the  mortgagee  oomes  to  redeem.  It  del- 
egates the  judicial  function  to  the  Sheriff  to  fix  the  amount  of 
the  judgment  in  currency;  ifdiich  the  law  forbids. 

Edward  J.  Pringle,  for  Respondent^  argued  that  the  judg- 
ment was  within  the  suggestion  of  Lane  v.  Gludcauf,  £8  Cal. 
288;  and  that  the  amount  of  currenqr  aa  an  equival^it  of  gold 
oould  be  fixed  at  the  time  of  saldi. 

By  the  Court,  Sa^teb,  J. 

The  note  and  mortgage  ip  question  did  iiot  specify  the  ^'  kind 
of  money  or  currency"  in  which  payment  should  be  made. 
On  the  12th  of  November,  18<S2,  a  contract  in  writing  under 
seal,  extending  the  time  of  payment,  was  miade,  by.  which 
the  defendant  Steams,  in  oonsideration  of  one  dollar  and 
such  extension,  agrees  "that  all  payments  of  principal 
and  interest  ♦  ♦  ♦  shall  be  made,  in  gold  coin  of  the  United 
.  States  of  America,  of  the  present  standard  of  weight  and  fine- 
ness, or  the  equivalent  of  such  gold  coin  if  paid  in  l^r  cur- 
rency." The  judgment  directs  the  mortgaged  property  to  be 
sold  ^'for  United 'States  gold  coin,  or  its  equivalent  at  the 
time  of  sale,  or  previous  payment  or  redemption  in  datisfao- 
tion,"  etc  It  is  claimed  that  this  portion  of  the  judgment  is 
erroneous;  that  it  leaves  the  amouiit  uncertain,  and  devolves 
upon  the  Sheriff  the  power  to  determine  the  equivalent  of 
gold  at  some  future  time;  that  if  it  was*  competent  for  the 
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Court  to  render  judgment  payable  in  gold  coin  or  its  eqtdv- ' 
alent  in  currency,  it  was  the  duty  of  the  Conrt  to  determine 
and  adjndge  what  amount  in  legal  curren<ry'  is  the  equi^ent 
in  gold  coin.  This  contract  was  not  made  with  reference  to 
the  proTisions  of  the  Specific  Contract  Act,  for  that  Act  was 
not  then  in  existence.  Nor  does  it  come  within  the  provisioDS 
of  that  Act;  for  a  contract  cannot  be  said  to  be  ^^  payable  in  a 
specific  kind  of  money  or  currency,'*  when  it  provides  for 
payment  in  the  alternative,  in  a  specdfie  kind  of  money,  or  in 
something  else.  In  this  respect  there  is  a  marked  difference 
between  die  instrument  in  suit,  and  that  in  Lane  v.  Oluekauf, 
88  Cal.  288.  In  that  case  there  was  a  direct  and  express 
pionuse  to  pay  in  gold  coin,  without  any  alternative.  It  is 
trae,  there  was  a  further  and  independent  promise  to  pay  an 
additional  sum  if  the  party  should  not  pay  in  gold  emn,  but, 
in  our  view,  this  did  not  vitiate  or  modify  the  previous  unqual- 
ified promise  to  pay  in  ooin.  We  regaided  the  instrument  as 
containing  an  absolute  promise  to  pay  in  coin,  and  not  a 
promise  in  the  alternative.  The  instrument  in  Lamping  v. 
Hifott,  27  CaL  99,  contained  no  promise  to  pay  in  coin,  but 
there  was  a  promise  if  not  paid  in  coin,  to  pay  **  such  further 
sum  as  may  be  equal  to  the  difference  in  value,  in  the  San 
Francisco  market,  between  such  gold  coin  and  the  paper  cur- 
rency of  the  United  States,  that  is  now,  or  may  hereafter  be 
made  l^gal  tender  by  the  laws  of  the  United  States  or  of  this 
State.''  We  held  that  the  instrument  did  not  authorize  a 
judgment  for  coin,  but  we  did  not  determine  whether  tiie 
Conrt  could  give  effect  to  the  clause  quoted.  The  terms  of 
the  instruments  in  the  two  cases  cited  are  much  more  q;>ecific 
than  in  the  one  under  consideration.  They  furnished,  at  least, 
a  conventional  standard  by  wfaieh-MM>nceding  the  Court  to 
be  competent  to  enforce  the  agreement  in  this  respect^-the 
additional  damages  agreed  to  be  paid,  oil  failure  to  pay  in  coin, 
might  be  measured.  In  the  instrument  now  under  consider- 
ation no  such  conventional  standard  is  adopted.  The  language 
is^  ^or  the  equivalent  of  such  gold  coin,  if  paid  in  legal  cur- 
rency; ^  which  is  doubtless  the  same  in  legal  effect  as  it  would 
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be  if  the  language' were,*'' or  the  equiyalent  of  such  gold  coin 
if  paid  in  mcmey/'  or  "other  lawful  money."  The  currency 
referred  to  must  be  the  legal  tender  notea  of  the  United  States 
or  silver  coin,  for  we  know  of  no  other  ^  legal  currency  '^  to 
which  reference  could  have  been  made.  In  contemplation  of 
law,  a  dollar  in  legal  tender  notes  is  equal  to,  and  therefore 
the  equivalent  of,  a  dollar  in  gold  ec^  In  ocxnparing  the 
two  kinds  of  moaey  the  law  knows  no  difference  in  value 
between  them.  It  recognizes  no  other  standard  of  equivalents. 
And,  when  parties  epenk  in  their  contracts  of  an  amount  of 
one  kind  of  money  being  the  equivalent  of  another  kind,  with- 
out referring  to  any  conventional  or  other  known  standard  by 
which  the  equivalents  are  to  be  adjusted,  we  cannot  assume 
that  any  standard  other  than  the  legal  one  is  intended.  If 
otherwise,  where  are  we  to  look  for  the  standard  by  whic^ 
we  are  to  be  guided  in  the  comparison?  Where  are  we  to 
find  the  yardstick  by  which  to  measure  the  comparative  values 
of  the  two  different  kinds  of  currency,  which  the  law  says  are 
equals  but  which  in  the  commercial  world  are  not  equal,  and 
the  relative  values  of  which  are  not  the  same  in  any  two 
cities  in  the  country?  Shall  we  seek  it  in  Wall  street,  Mont- 
gomery street,  Salt  Lake,  or  Los  Angeles?  If  under  any  of 
these  peculiar  contracts  the  Courts  can  enter  into  a  compar- 
ison of  values  between  a  dollar  in  gold  and  a  dollar  in  treaa- 
ury  notes,  which  in  contemplation  of  law  are  equal,  it  most 
be  because  it  is  exfnressly  so  agreed,  and  there  should,  at  least, 
be  some  conventional  stindard  of  comparison  adopted  in  the 
agreement  Where  none  is  adopted  the  standard  of  equir- 
alents  must  be  that  which  the  law  establishes.  Tried  by  thia 
standard,  any  given  number  of  dollars  in  legal  tender  notea  is 
equivalent  to  the  same  number  of  dollars  in  coin.  And  we 
may  here  remark  that  there  is  no  recognition  of  a  difference 
in  value  between  different  kinda  of  money  in  the  Specific 
Contract  Act  It  merely  authorises  a  judgment  for  the  specific 
kind  of  money  or  cuirency  called  for  by  the  contract,  without 
any  reference  to  its  relative  value.    Witk  respect  to  the  value 
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of  gold  and  Bflver,  and  treasufy  aotei^  it  leaves  the  matter 
predfiely  where  the  Aets  of  Congrese  leave  it. 

Under  this  view  it  is,  perhaps,  net  a  matter  of  any  practical 
eomeqnence  that  the  sale  is  ordered  to  be  made  for  gold  coin 
<v  its  equivalent  The  contraot,  however^  is  not  made  payar 
bis  in  any  specific  kind  of  m<Maeyy  but  is  in  the  alternative^  and 
the  judgment  should  have  simply  found  so  much  money  due 
and  directed  a  sale  of  the  premises  for  the  payment  of  the 
sains^  without  specifying  the  kind  of  money  in  which  payment 
should  be  made. 

Ordered  that  the  judgment  be  modified  by  striking  out  all 
those  portions  of  the  judgment  whidi  require  the  sale  of  the 
propel^  to  be  made  f or,  or  payment  to  be  made  in  gold  coin, 
or  in  gold  coin  or  its  equivalent 

Sahdxbson^  C.  J*,  concurring  spedalfy. 

Had  the  contract  in  this  case  been  to  pay  a  certain  sum  in 
ooiu,  or  a  certain  other  sum  in  legal  tender  paper,  or  had  the 
eontract  been  in  terms  like  that  declared  on  in  Lane  v.  Oluch- 
ouf,  I  can  see  no  reason  why  it  would  not  have  come  within 
the  Specific  Contract  Act,  so  called,  and  might  not  have  been 
enforced  by  an  alternative  judgment  and  execution  as  sug^ 
gested  by  me  in  that  case.  But  I  agree  that  the  language  of 
the  contract  does  not  have  that  effect,  and  the  result  must  be 
the  same  as  if  the  contract  was  entirely  silent  upon  the  sub- 
jeet  of  ^'  coin ''  and  ^^  legal  currency,''  for  the  reasons  stated  by 
Mr.  Justice  Sawyer,  and  upon  that  ground  only  I  concur  in  the 
judgment 

CuBBKT,  J.,  concurring  specially. 

The  defendant's  contract  was,  in  effect,  to  pay  the  debt  due 
tiie  plaintiff  in  gold  coin  of  the  United  States,  or  its  equivalent 
in  legal  currency,  or  United  States  notes  issued  imder  the  laws 
of  Congress;  which  notes  were,  by  those  laws,  declared  law- 
ful money  and  a  l^al  tender  in  the  payment  of  certain  private 
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debts.  This  Conrt  has  held  in  several  cases  that  these  notes 
are  lawful  money  and  a  legal  tender  in  the  payment  of  private 
debts.  It  being  so  judicially  determined,  it  results  as  a  logical 
necessity  that,  in  judgment  of  law,  a  given  number  of  dollars 
of  one  kind  of  lawful  money  of  the  United  States  of  America 
is  the  equivalent  of  the  same  number  of  dollars  of  another 
kind  of  lawful  money  of  the  same  United  States.  So  that  when 
one  promises  in  the  alternative  to  pay  another  a  specified 
number  of  dollars  of  one  kind  of  lawful  mon^  or  its  equiva- 
lent of  another  kind  of  lawful  money,  his  promise  is  to  pay 
the  sum  specified  in  any  kind  of  lawful  money  of  the  United 
States.  I  therefore  agree  with  my  brethren  diat  the  judg- 
ment of  the  District  Court  should  be  modified  in  the  particiilar 
stated. 

Mr.  Justice  Bhodibb  expressed  no  opinion* 


WILLIAM  MEYER,  LOUIS  WORMSER,  a»  SIMOK 
WORMSER,  V.  H.  KOHN,  ato  WILLIAM  L.  DAU* 
TERMAN. 

Pabtkbbship  Comtbact  to  Pat  im  Gold.— One  mettber  of  s  partnership  mmj 
bind  the  firm,  by  n  contract  In  wrltlof  ilgBod  with  the  Arm  name,  to  pay  m 
debt  of  the  firm  in  a  tpedflc  kind  of  noney. 

Unvobcembnt  of  Patubkt  in  Gold  vob  Goods  Bought^-*  ▲  debt  for  good* 
parctaased  by  a  firm,  with  a  verbal  understanding  that  It  is  to  be  paid  la 
gold  coin,  may  be  enforced  in  gold  coin,  If,  after  the  debt  has  accmed  and 
salt  has  been  commenced  on  it,  one  of  the  firm  makes,  a  contract  In  wrltliis 
In  the  firm  name,  dated  before  the  sale,  to  pay  in  gold,  provided  the  com- 
plaint avers  a  contract  to  pay  in  gold  made  before  the  goods  were  sold. 

JCDOMBNT  Patablb  IN  GOLD  CoiN. —  If  the  complslot  aver  a  contract  in  writ- 
ing by  defendant  to  pay  for  goods  sold  In  gold  coin,  paade  before  the  talo, 
and  such  contract  is  made  after  suit  commenced,  hot  dated  before  tho  sala^ 
Judgment  shoold  bo  rendered  payable  In  gold  coin. 

Afpsal  from  the  District  Oaoit,  Sixtk  Judicial  DiBtriet^ 
Sacramento  Connly* 

The  amended  complaint  ayene^  a  contract  made  by  aecenii- 
ants  to  pay  in  gold  coin,  dated  the  30th  day  of  March,  1864. 
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The  Court  below  gave  a  general  judgment  for  plaintifFs,  not 
payable  in  any  speeifie  kind  of  money.  PlaintifP^  appealed 
from  the  jndgnMnt,  and  from  an  order  denying  a  new  trial. 

The  other  facta  are  stated  in  the  opinion  of  the  Court 

P.  L.  Edwards,  for  Appellants,  argued  that  the  agreement 
signed  by  Dauterman  to  pay  in  gold,  was  binding  on  the  firm^ 
and  cited  8  Stephens  nisi  prius,  2,409,  2,411,  2,414;  Tapley  v. 
BvUerfield,  1  Met  615;  2  Parsons  on  Contracts,  359-64;  and 
OoDyer  on  Part  546,  and  Notes ;  and  that  it  mi^t  be  regarded 
as  an  admission  of  both  partners  that  there  was  an  original 
agreement  payable  in  gold  ooin,  and  cited  1  Parsons  on  Con.^ 
151,  15S,  158;  and  also  that  tbe  paper  was  only  furnishing 
endence  by  which  an  honest  contract  already  made  could  be 
enforced.' 

Moore  &  Alexander,  for  Bespondents,  argued  that  the  con- 
tract signed  by  Dauterman  on  the  7th  of  June,  although  dated 
March  30th,  took  effect.only  from  the  date  of  its  delivery,  and 
that  the  paper  was  a  mere  ofiFer  on  the  part  of  defendants,  which 
did  not  amount  to  a  contract^  and  cited  Chitty  on  Con,,  p.  8 ; 
TutiU  V.  Love,  1  John.  470;  and  McKinley  y.  WatktM,  18 
I1L140. 

By  the  Court,  Shafh&b,  J. 

The  original  complaint  in  this  action  was  framed  upon  an 
alleged  indebtedness  for  five  thousand  one  hundred  and  forty- 
one  dollars  and  ninety-eight  cents  for  goods  sold  and  delivered. 
The  complaint  was  filed  on  the  6th  day  of  June,  1864.  On 
the  12th  of  that  month  an  amended  complaint  was  filed  charg- 
ing that  the  defendants,  as  partners,  promised  in  writing,  pn 
tlie  30th  of  March,  1864,  that  they  would  pay  the  plaintiffs 
in  gold  coin  for  any  gooda  which  they,  the  defendants,  should 
buy  of  them,  enauing  said  date ;  and  that  the  def endanta  did, 
between  the  said  date  and  the  1st  of  June,  1864,  purchase  of 
plaintiffs  goods  to  the  amount  of  four  thousand  and  forty-seven 
dollars.    A   qpredit  of  twenty-one    dollars   is   admitted.     The 
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complaint  ookitaiiis  another  count  for  one  thousand  one  hundred 
and  twenty-seven  dollars  and  seventy-five  cents.  The  plainti£Fa 
recovered  a  general  judgment  for  five  thousand  four  hundred 
and  one  dollars. 

The  question  is  whether  the  plaintiffs  are  entitled  to  a  judg- 
ment payable  in  coin  for  the  amount  (four  thousand  and-  forty- 
seven  dollars)  claimed  in  the  special  count 

It  appears  that  the  goods  were  bought  subsequent  to  the  30th 
of  March,  1864,  and  under  a  verbal  understanding  that  they 
should  be  paid  for  in  gold  coin.  The  contract  was  reduced  to 
writing  on  the  7th  day  of  June,  the  day  after  the  commence- 
ment of  the  action ;  Dauterman  signed  the  paper  in  the  name  of 
the  firm,  and  thereupon  delivered  it  to  the  plaintiffs.  The  docu- 
ment was  dated  March  30th,  1864. 

The  case  stands  as  it  would  if  the  defendants  had  each 
signed  his  own  name  to  the  contract;  or  as  it  would  if  Dauter- 
man had  signed  the  name  of  the  firm  in  the  presence  and 
with  the  express  sanction  of  his  partner.  The  paper  was  vol- 
untarily given,  and  it  may  be  added,  in  pursuance  of  a  moral 
obligation  which  the  defendants  were  bound  in  conscience 
to  fulfil  The  complaint  states  a  case  within  the  Act  of 
April  27th,  1863,  and  the  defendants,  whose  interest  it  was  to 
defeat  a  recovery,  pending  the  litigation,  furnished  the  evidence 
which  the  Act  prescribes,  and  apparently  for  the  very  purpose 
of  enabling  the  plaintiffs  to  prove  up  their  case.  Having  exe- 
cuted the  paper  under  these  circumstances,  the  defendants  are 
not  now  at  liberty  to  go  behind  it  To  allow  them  to  dp  so, 
would  be  contrary  to  the  maxim  that ''  that  to  which  a  person 
assents  is  not  esteemed  in  law  an  injury,"  and  to  the  maxim 
that  ^^  he  is  not  to  be  heard  who  alleges  things  contradictory  to 
each  other.*' 

The  plaintiffs  are  entitled  to  a  general  judgment  for  one  thou- 
sand one  hundred  and  twenty-seven  dollars  and  seventy-five 
cents,  and  a  judgment  for  four  thousand  and  twenty-six  dollars, 
payable  in  United  States  gold  coin,  and  the  judgment  is  modi< 
fled  accordingly. 

Mr.  Justice  Sawtxb  expressed  no  opinion* 
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WILLIAM  M.  STODDARD  v.  L.  L.  TKEADWELL  ahd 
GEORGE  R.  CARTER. 

Coin  mnm  ▲  Niw  Tixal  is  Awabdbd.— Wbere  a  judgmeot  for  plalBttff  to 

nvwMd  hf  th«  appeilsto  Cmut,  and  a  otw  trial  la  awarded.  If  plalntlir 

fwof«n  Jndsment  on  tlia  aMond  trial,  bt  la  ai&tlUed  to  hla  coata  In  tha 

Conrt  below  ineorrad  on  tba  flrat  trial. 
Ooaia  ni  Acnovc  ton  U ohst^^-  In  an  action  for  tka  rocoTery  of  nonej  or  date- 

agn»  tba  praralUng  party  la  entitled  ta  bin  coala,  and  tba  Court  baa  no 

diacretlon  la  awnidlnf  tbeok 
tana  HOT  NoTicnoy — Polnta  not  made  In  tba  Conrt  below,  nor  embraoed  In 

the  giaonda  npon  wbldi  tba  ai»peal  waa  taken,  win  not  be  considered  hj 

tUaOenrt. 

Apfbal  from  the  Distriet  Oonrt^  Sixth  Judicial  Diitriet^ 
Steranmto  Oounty. 

Thia  case  will  be  foiind  reported  in  26  OaL  294.  On  the 
le^trial,  the  Oourt  allowed  plaintiff  hia  ootte  -  in  the  District 
Court  ineorred  in  the  first  triaL 

.The  other  facts  are  stated  in  the  opinion  of  the  Oourt 

P.  L.  BdwariB,  iw  Ai^llant 

Oe&rge  B.  Moore,  and  Oeosrge  Cadwdhdor,  for  Beapondeiit 

By  the  Courts  Sahimebsov^  0.  J. 

Only  a  question  of  costs  is  involved  in  this  appeaL 
Two  trials  have  been  had  in  the  cosey  in  both  of  whidi  the 
plaintiff  was  successful.  From  the  first  judgment  the  defend- 
ants appealed  to  this  Court  and  obtained  a  reversal  and  a  new 
trial  On  the  second  trial  the  plaintiff  filed  a  bill  of  costs  in 
which  he  included  the  costs  of  the  first  trial.  Thereupon  the 
defendant  made  a  motion  to  retax  by  striking  out  all  costs 
daimed  for  and  on  account  of  the  first  trial,  which  was  denied ; 
and  hence  this  appeaL 

We  think  the  ruling  of  the  Court  below  is  sustained  by  the 
imiform  practice  in  this  State,  and  by  the  decisions  of  this 
Gofurt  for  many  years,  and  we  should  not  feel  disposed  to  dis* 
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turb  a  rule  so  long  established  and  uniformly  observed,  eveu 
if  the  weight  of  argument  was. opposed  to  it,  which,  however, 
we  do  not  think  is  the  case.  The  action  is  for  the  recover} 
of  money  or  damages,  and,  under  the  four  hundred  and  ninety- 
fifth  and  four  hundred  and  ninetynseventh  sections  of  the  Prac- 
tice Act,  the  prevailing  party  is  entitled  to  costs  as  a  matter 
^'of  course,"  which  meana  as  a  matter  of  right  The  question 
of  costs  in  the  cases  provided  for  in  those  sections  does  not 
rest  in  the  discretion  of  the  Court,  but  they  follow  the  judgment 
as  a  matter  of  course.  The  question  of  costs  rests  in  the 
discretion  of  the  Court  only  in  such  cases  as  are  provided  for 
in  sections  four  hundred  and  ninety-eight  and  five  hundred, 
and  the  present  case  is  not.  embraced  by  the  provisions  of  either. 
(Gray  v.  Gray,  11  Cal.  341;  Visher  v.  Webster,  18  Cal.  68; 
Ex  parte  BurriU,  24  Cal.  360.)  If,  as  claimed  by  counsel  for 
appeUant,  this  rule  is  a  harsh  one,  the  fault  lies  with  the  statute 
and  the  remedy  with  the  Legislature. 

.  The  point  to  the  effect  that  the  costs  of  the  first  trial,  as 
taxed  at  the  second  trial,  are  in  excess  thereof  as  taxed  at  tlie 
first  trial  by  a  hundred  dollars  and  more,  and  that  therefore 
the  judgment  ought  to  be  modified  by  a  reduction  of  the 
amount  to  that  extent,  cannot  be  entertained  by  us,  for  the 
reason  that  no  sueh  point  was  made  in  the  Court  below,  and 
for  the  further  reason  that  it  is  not  embraced  in  the. grounds 
of  the  appeal,  as  set  out  in  the  transcript 
Judgment  affirmed. 

Mr.  Justice  Bhodxs  eaqpressed  no  opiaioB, 
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WILLIAM  DAVIS  i^.  MARK  LIVINGSTON,  FRANK 
LIVINGSTON,  W.  R  C.  STEBBINS,  SAMUEL  SHEI^ 
DON,  Ain>  JOSEPH  GOSLING,  DiOTWBAiyTs,  ajto 
JAMES  BROCKAW  ato  SAMUEL  METCALF,  Intkb- 
YmroM,  AOT  CHESTER  BROWN  and  ASA  R.  WELLS, 

ISTERYKNOBS. 

Ronci  cLAiuivo  A  MKcnixnca'  Lnw. —  The  ootic«  of  a.  lab^Miitnctor  or  ma- 
iMlal  man,  gkrtn  to  the  employer,  claiming  a  Hen  under  the  contract  of 
the  contractor  for  labor  done  for  or  materials  fnmiehed  to  the  contractor, 
fbonld  contain  a  statement  that  the  amount  for  which  the  U«n  la  claimed 
ft  due  OTcr  and  above  all  payments  and  offsets. 

»dMK  or  BuB-CoiTTRACToa  OB  Matbriai.  Man. —  The  sob-contractor  or  material 
mta,  tai  order  to  hold  a  lien  for  work  done  for  or  materials  furnished  to  tba 
contractor,  most  comply  strictly  with  the  proyislons  of  the  Act. 

iBTRAL  NoTxcns  CULIMIKO  BAMB  LZBN. —  If  the  sub-contrsctor  or  material 
man  serves  more  than  one  notice  claiming  a  Hen  for  the  same  account,  tha 
sefeial  notices  cannot  be  considered  together  for  the  purpose  of  determlA* 
tag  the  snfllclaicy  of  notice  to  hold  a  Hen,  but  each  must  stand  on  Its  ov9 
Bwrits,  and  tha  Hen  will  not  exist  unless  one  of  the  notices  Is  snlBclent  la 
Itself  to  glTe  It. 

■smciBNCT  ow  N€»nca  claiming  Ltnt. —  The  notloe  of  a  material  man  claim* 
tag  allien  for  materials  fnrnlabed  the  contractor  need  not  state  the  par- 
ttcalar  character  of  the  materials  furnished,  nor  that  the  materials  wera 
used  In  constructing  the  building,  and  If  there  are  seyeral  contractors,  ths 
notice  la  snfflclent  If  It  name  one  of  them. 

ON  LiBN  or  AppoBTioNMBirr  or  Job  ajcono  Gontbaotobb. —  If  Joint 
eoatraclora  apporUoo  the  Job  and  compensation  of  constructing  a  building 
among  themseWes  by  a  written  contract  to  which  the  employer  Is  not  a 
party.  It  Is  no  defense  In  an  action  by  a  material  man  to  enforce  a  Hen  for 
■atarlala  fninUbed  one  joliii  contractor,  that  when  notice  was  glvsn  thert 
was  nothing  due  the  contractor  f  urulshed,  under  the  apportionment. 
I  WHAT  Amount  a  Noticb  oitbb  Lodn. —  The  lien  of  the  material  man  or 
laborer  caa  ba  enforced  for  all  sanM  to  ba  paid  the  contractors  and  not  dot 
tha  notice  ta  glvea» 


Afpkai.  from  the  District  Ck>nrty  Twolftb  Judicial  District^ 
City  and  Couoty  of  San  FrancijKa 

Davifl  commenced  liiia  action  in  a  Jnstioe's  CotiTt,  to  enforos 
aUen  for  one  hundred  and  twenty-four  dollars  and  seventy 
Miita.  Bn^w  ft  Metcalf  intervened,  claiming  a  lieii^  and 
Brown  k  Wells  also  intervened,  claiming  a  lien.  The  caae 
wag  then  transferred  to  the  District  Court  for  trial  The  three 
notices  claiming  a  lien,  given  by  Brokaw  &  tf etcalf,  were  all 
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for  the  same  acicoiiiity  and  the  ftrat  was  served  April  7th,  the 
seoond  April  10th,  and  the  third  April  16th,  1863.  The  fol- 
lowing was  the  seoond  notice,  which  the  Court  holds  suffi- 
cient: 

^  To  Messrs.  M.  and  P.  Livingston: 

"Gentlemen:  —  You  are  hereby  notified  as  the  employers 
of  Joseph  Oosling,  contractor  for  the  erection  of  the  two  cer- 
tain houses  <m  Powell  street,  between  Union  and  Filbert  streets, 
in  the  City  of  San  Francisco,  belonging  to  you^  that  we  have 
furnished  and  supplied  the  following  materials  as  hereinafter 
set  forth,  for  the  erection,  construction,  and  finishing  of  the 
said  buildings,  to  Mr.  Joseph  Gosling,  the  ocmtractor  aforesaid ; 
that  the  prices  set  against  the  said  materials  are  those^  and  the 
total  amount  of  said  account  is  the  amount  agreed  to  be  paid 
to  US  therefor,  by  the  said  Gosling,  and  the  said  amount,  to 
wit:  the  sum  of  one  thousand  four  hundred  and  sixty-two  and 
seventy-fceven  one  hundredth  dollars  ($1,462.77)  is  still  due 
and  unpaid  to  us  by  said  Gosling  over  and  above  all  payments 
and  offsets  for  or  against  the  said  materials^  etc.,  so  furnished 
and  delivered. 

''  San  Francisco,  April  10th,  1868. 

"  BROKAW  k  METO AIF." 

The  Court  below  enforced  the  liens  claimed  by  the  several 

parties;  that  claimed  by  Davis  for  the  amount  asked  by  him; 
that  claimed  by  Brokaw  &  Metcalf  for  one  thousand  five  hun- 
dred and  two  dollars  and  fourteen  cents,  being  the  sum  stated, 
^n  their  third  notice;  and  that  of  Brown  &  Wells  for  five  hun- 
dred and  twenty  dollars. 

The  other  facts  are  stated  in  the  opinion  of  the  Conrt 

Crockett  A  Whiting,  for  the  Livingstons,  Appellants,  ai^ed 
that  Davis'  notice  was  insufficient,  because  it  did  not  st^tn 
that  the  sum  was  due  over  and  above  all  payments  and  offsets, 
and  that  Brokaw  k  Metcalf  s  notice  was  bad,  because  it  did 
not  state  what  the  materials  consisted  of,  6r  that  the  materials 
wwe  used  in  the  building.      They  also  contended  that  the 


Oet»1865.]  Davis  v.  LivivodTOir,  285 


Opinion  of  Um  Oonrt  ^  8kaftOT«  ^ 


agreement  of  the  oontractors  between  themselves^  and  assented 
to  by  the  employer^  bound  the  employer,  and  that,  therefore, 
10  lien  should  attach  while  this  agreement  was  fulfilled. 

B.  P.  <£  Jdbish  Clement,  for  Respondents,  argued  that  the 
notioes  of  Brockaw  &  Metcalf  were  suflScient,  but  that  if 
there  was  any  defect  in  each  taken  singly,  all  three  might  be 
taken  together  and  considered  as  one  notice,  and  that  thus 
taken  they  supplied  all  defects.  They  also  contended  that 
the  liens  must  be  enforced  under  the  original  contract  between 
employer  and  contractor,  and  that  no  agreement  between  th# 
eontractors  could  affect  them. 

Ey  the  Court,  Shafteb,  J. 

This  action  was  brought  to  enforce  a  mechanic's  lien  upon 
eertain  buildings  erected  for  the  Livingstons  by  Sheldon, 
Gosling  &  Stebbins,  under  a  written  contract.  Brockaw  ft 
Uetcalf  intervened,  claiming  a  lien  for  materials  furnished 
open  the  order  of  the  contraetors.  Brown  ft  Wells  also  inter- 
foned,  claiming  a  nmilar  lien.  The  answers  denied  each  and 
cfeiy  all^ation  of  the  complaint  and  interventions.  The 
eanse  was  tried  by  the  Court  and  was  decided  in  favor  of  the 
plaintiffs  and  interveners.  The  defendants  F.  and  M.  Living- 
ston, and  Stebbins,  one  of  the  contractors,  appeal  from  an 
Older  overruling  a  motion  for  new  trial.  There  was  no  judg^ 
meat  affeeting  Stebbins,  and  the  sole  object  of  the  appeal  is 
to  release  the  buUdings  and  pr^nises  from  the  liens  to  which 
the  decree  dedares  them  to  be  subjected. 

NaUce  of  mA-eimtraetar  to  acquire  Uen, 

Ilrst —  The  only  evidence  of  notice  oi  lien  offered  on  behalf 
el  the  plaintiff  Davis  was  the  following: 

''Sait  Frawoiboo,  April  39,  *63. 
*^QmrTLEinBir:  — I  hereby  notify  you  that  I  hold  you  re- 
sponsible for  the  sum  of  one  hundred  and  twenty-four  70-100 
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($124  7(^-100)  for  turning  and  materials  fumished  for  yo\ir 
houses  on  Powell  street,  ordered  by  Qosling  &  Sheldon. 

"Yours  truly,  WM.   DAVIS. 

^  To  Messrs-  Livingstons." 

Among  other  objections  to  the  notice,  it  is  claimed  to  be 
insuficient  for  the  reason  that  it  contains  no  statement  that 
the  amount  named  is  due,  ''over  and  above  all  payments  and 
offsets.^' 

By  the  fifth  section  of  the  Mechanics'  Lien,  Law,  (Acta 
1862,  p.  385,)  the  laborer,  workman  or  material  man,  or 
assigns,  are  required  to  give,  prior  to  the  time  when  a  pay- 
ment shall  become  due,  ''a  written  notice  to  the  employer  of 
the  original  contractor,  of  the  nature  and  extent  of  their  claims 
against  the  original  contractor  or  his  assigns,  over  and  above 
all  payments  and  offsets  for  work  and  labor  done  or  agreed  to 
be  done  or  materials  fuiaiahed  or  agreed  to  be  furnished  for 
such  construction  or  repair.'' 

The  ''employer"  is  responsible  to  laborers  and  material 
men  only  in  the  eymt  of  notice  served  in  conformity  with  the 
statute;  and  then  not  in  personam,  but  through  the  interven- 
tion of  a  lien  —  raised,  it  is  to  be  observed,  by  law,  in  favor  of 
parties  with  whom  the^  employer  may  have  had  no  communi- 
cation. The  remedy  is  an  extraordinary  one,  and  therefore 
all  the  provisions  of  the  Act  mu^  be  strictly  complied  with. 
(Walker  v.  Haaiss-HiJQ,  1  GaL  186 ;  BottonUy  v.  Orace  Church, 
2  Cal.  91.)  The  notice,  when  given,  operates  as  an  attach- 
ment without  the  expense  of  a  suit  (Cahoon  v.  Levy,  6  OaL 
296.)  But  though  material  men  and  laborers  are  allowed  to 
acquire  liens  upon  the  property  of  those  to  whom  they  are 
thus  strangers,  not  only  without  action  brought,  but  also 
without  bonds  or  affidavit  previously  filed,  they  are  still 
required  amongst  other  things,  to  serve  the  employer  with  a 
written  statement  of  the  "extent  of  their  claims  over  and 
above  all,  payments  and  offsets."  This  provision  is  pieciae 
and  imperative,  and  it  must  be  strictly  complied  with  before 
a   lien   can    attach.     It  was  not  complied  with  here.      The 
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statement  prescribed  is  a  statement  of  claims  as  affected  hy 
payments  and  offsets^  and  there  is  nothing  in  the  notice  given 
by  Davis  bearing  either  directly  or  indirectly  upon  that  point. 

It  is  insisted  for  the  respondents  that  the  defendants  should 
have  returned  the  notice,  or  at  least  have  objected  to  its  suffi- 
ciency at  the  time  it  was  served ;  and  that  their  failure  to  pur- 
roe  either  of  these  courses  operates  as  a  waiver  of  all  defects. 
The  answer  is  that  the  notice  was  in  invitum,  looking  to  an 
attachment  under  a  statute.  The  question  is  not  as  to  what 
the  defendants  failed  to  do,  but  as  to  what  the  plaintiffs  did: 

Second  —  Three  notices  were  given  in  evidence,  conjointly, 
to  establish  the  lien  of  Brockaw  k  Metcalf  . 

Sach  of  the  notices  must  stand  on  its  own  merits  and  be 
perfect  in  itself. 

As  to  the  first  notice,  it  had  the  same  defect  as  the  notice 
to  Davis  already  considered.  The  third  notice  was  not  signed, 
and  though  it  purported  in  the  body  to  come  from  "Brockaw 
ft  Metcalf,"  yet  it  was  not  shown  to  have  been  in  their  hand- 
writing; and  if  that  fact  had  appeared,  no  authorities  are 
adduced  to  show  that  the  want  of  a  signature  would  have  beem 
cored  thereby. 

The  second  of  liie  three  notices  is  claimed  to  be  def ectire 
for  four  distinct  reasoos,  viz:  lliat  it  does  not  state  of  what 
the '' materials  ^  named  therein  consisted ;  that  it  does  not  state 
that  the  materials  were  used  in  constructing  the  buildings  pro- 
fided  for  in  the  original  contract;  that  it  does  not  suificiently 
disclose  the  nature  of  the  claim  against  the  original  contractors; 
and  that  the  amount  daimied  is  different  from  that  specified  in 
the  notice  that  preceded  it 

None  of  these  objections  are  well  taken.  The  particular 
daracter  of  the  materials  need  not  be  stated  in  the  notice. 
The  statute  does  not  expressly  require  it,  and  the  ^^  nature  and 
extent  of  the  claim "  may  be  as  well  understood  without  the 
aid  of  sileh  detail  as  wiHi  it  (Hutan  ▼•  Martin,  11  CaL  41 ; 
Brennan  v.  Swasey,  16  Oal.  148.) 

It  may  or  may  not  be  necessary  for  a  party  claiming  a  lien 
for  materials  under  the  Act,  to  aver  in  his  complaint  and  prove 
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ibat  the  materials  he  claims  to  have  furnished  were  in  fact 
used  in  the  construction  of  the  buildings  named  in  the  original 
contract;  but  it  is  clear  that  it  is  not  neoessarj  that  it  should 
be  so  stated  in  the  notice.  The  statute  requires  a  statement 
only  that  the  materials  '^were  furnished  or  agreed  to  be  fur- 
nished for  such  construction  or  repair." 

As  to  the  third  objection^  we  consider  that  the  ^^  nature  of 
the  claim"  is  sufficiently  disclosed  in  the  notice.  It  is  put 
therein  as  a  money  claim  —  for  materials  and  not  for  labor  — 
furnished  by  Brcx^w  &  Metcalf  for  the  erection  of  two  certain 
houses  ^'belonging  to  you"  on  Powell  street,  between  Union 
and  Filbert  streets^  in  the.  City  of  San  Francisco.  It  is  true 
that  the  defendants  are  notified  '^  as  the  employers  of  Joseph 
Gosling,  contractor  for  the  erection"  of  the  houses,  but  die 
failure  to  name  the  two  co-ecmtractors  does  not  go  very  clearly 
to  the  nature  of  the  claim,  and  even  if  it  does,  it  is  but  a  false 
demonstration  which  is  set  ri^t  by  the  other  statements  in 
the  notice. 

No  importance  can  be  given  to  the  circumstance  that  the 
amount  claimed  ia  larger  than  that  specified  in  the  first  notice, 
for  the  reason  that  each  notice  is  to  be  considered  absolutely 
and  not  relatively  to  the  others. 

As  to  the  notices  by  Brown  &  Wells^  intervenon,  no  objec- 
tion is  taken  to  their  sufficieiu^. 

Third  —  The  twenty-fifth  section  of  the  Act  requires  that  a 
statement  of  the  amount  due,  etc.,  together  with  a  description 
of  the  property  to  be  char^,  etc,  ahall  be  filed  with  the 
Recorder  within  thirty  days  after  constmctdon  or  repair  of  the 
building,  etc,  shall  have  been  completed.  The  defondanis 
daim  that  the  finding  of  the  Court  that  the  complainants  com- 
plied  with  this  rule  is  against  the  evidence^  We  think  the  evi- 
dence sustains  the  findinga. 

Written  agreement  between  contractors  Ofportioninff  money  to 
he  received  not  binding  on  others^ 

Fourth — The  defendants  offered  to  prove  that  by  a  writtai 
agreement  between  the  '^  contractors,"  executed  at  or  about 
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tte  time  the  principal  contract  with  the  Livingstons  was 
made,  Stebbins  undertook  to  do  the  mason  work,  and  Sheldon 
&  Gosling  undertook  to  do  the  remaining  work;  and  that  it 
was  stipulated  that  the  parties  respectively  should  receive 
from  the  Livingstons  a  fixed  proportion  of  eaoh  payment ;  and 
that  the  Livingstons  knew  of  this  oontract^  and  assented  and 
agreed  thereto.  And  the  defendants  further  offered  to  prove 
that  '^  at  the  time  the  liens  could  attach  there  was  not  money 
enongh  in  the  hands  of  the  Livingstons  due  Sheldon  &  Gosling 
(according  to  the  contract  between  Sheldon  &  Gosling  and 
Stebbins)  to  pay  off  the  whole  amount  of  the  liens/' 

The  evidence  was  objected  to  as  irrelevant  and  immateriaL 
The  objection  was  sustained  and  the  defendants  excepted. 

There  are  a  number  of  grounds  upon  which  the  correctness 
of  the  ruling  may  be  argued^  but  we  diiall  not  discuss  the 
subject  at  luTge. 

The  offer  proceeded  upon  the  hypothesis  that  the  rights  of 
the  plaintiffs  and  of  the  interveners  were  to  be  determined 
with  reference  to  the  written  agreement  named  in  the  offer 
between  the  contractors  Sheldon  &  Gt>sling,  of  the  one  part, 
and  Stebbins,  of  the  other,  coupled  with  the  verbal  assent  of 
the  Livingstons  thereto,  instead  of  the  original  contract  in 
writing,  signed  by  all  the  parties  and  deposited  with  the 
architect,  whereby  Sheldon,  Gosling,  and  Stebbins  made  them- 
selves jointly  liable  to  the  Livingstons  for  the  whole  job,  and 
the  Livingstons  undertook  to  pay  them  jointly  the  whole  of 
the  contract  price. 

It  is  unnecessary  to  consider  the  effect  of  the  new  arrange- 
meat  upon  the  rights  of  the  parties  to  it  as  among  themselves. 
The  question  is  as  to  the  effect  of  the  agreement  upon  the 
rights  of  persons  who  were  not  parties  to  it,  and  who  had  no 
notice  that  any  such  arrangement  had  been  made. 

Li  our  judgment  any  agreement  between  the  contractors, 
apportioning  the  job  and  the  compensation,  supplemented  only 
by  the  verbal  assent  of  the  employers,  and  that,  too,  given 
without  consideration,  is  no  obstacle  in  the  way  of  the  liens 
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here  attempted  to  be  asserted.     The  Mechanic'  Lien  La%^  of 
1862  applies  to  cases  where  the  original  contract  has  been 
reduced  to  writing,  if  the  amount  to  be  paid  exceeds  two  hun- 
dred dollars  (Sec  12;)  and  where  such  contract  has  been  exe- 
cuted, it  is  provided  that  the  contractors  shall  have  a  lien  ^*  to 
the  estent  of  the  original  contract  price''  (Sec  1;)  and  that 
the  lien  "shall  inure  primarily  to  the  benefit  of  all  persons 
who  as  employees  of  the  original  contractor  or  his  assigns, 
shall  perform  work  and  labor,  or  furnish  materials  for  the 
construction  or  repair  of  any  such  building    ♦     ♦     *     accord- 
ing to  their  respective  rights  and  interests."     (Sec  8.)     The 
time  when  a  material  man  or  laborer  is  to  give  notice  of  his 
contract  to  the  employer  has  reference  solely  to  the  terms  of 
the  "  original  contract.*'     (Sec.  9.)     And  by  section  ten  the 
validity  of  payments,  as  against  material  men  and  laborers, 
depends  upon  whether  the  payments  were  or  were  not  made 
prior  to  the  time  when  they  fell  due  under  the  terms  of  the 
"  original  contract"    In  Dore  v.  Sellers,  27  OaL  588,  it  is  con- 
sidered that  the  liens  which  the  Act  at  once  creates  and  fpro- 
vides  for,  are  based  upon  the  "original  contract"  between  the 
employer  and  contractor.    It  is  assumed  in  the  theory  of  the 
Act  that  tradesmen,  before  furnishing  materials  to  the  con- 
tractor, and  laborers,  before  entering  his  service,  will  inform 
themselves  as  to  whether  a  written  contract  has  been  made; 
and  if  so,  then  that  they  will  by  inspection  ot  otherwise  ascer- 
tain its  provisions;  and  if  they  conclude  to  deal  with  the  con- 
tractor, the  one  supplying  him  with  materials  and  the  other 
with  labor,  they  are  presumed  to  do  so  on  the  faith  of  the 
original  contract  to  which  they  have  thus  had  access.    And  it 
follows  that  no  agreement  subsequently  made  between   the 
principal  parties,  unless  seasonably  disclosed  to  the  workmen 
aud  material  men,  can  be  set  up  to  their  disadvantage. 

But  the  testimony  was  objectionable  not  only  on  the  ground 
that  it  went  upon  the  mistaken  hypothesis  named,  but  for  the 
reason  that  it  undertook  to  measure  the  liens  of  the  plaintiffs 
and  interveners  by  the  state  of  the  accoimte  between  the  liv- 
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ingstons  and  Sheldon  &  (Joslmg  **  at  the  time  the  liens  could 
attach/' 

Assuming  that  the  extent  of  the  liens  depended  upon  the 
balance  due  to  Sheldon  &  Ooaling  under  the  apportionment 
which  the  defendants  offered  to  proye^  it  would  be  the  balane^ 
due  at  the  time  when  the  notices  were  given  by  the  claimants 
of  the  nature  and  extent  of  their  olaims;  The  defendants 
admitting  by  implication  that  the  balance  due  Sheldon  &  Gos- 
ling under  tiie  alleged  apportionments^  at  the  date  of  the  notices, 
was  laige  enough  to  pay  the  claims  in  full,  proposed  to  show, 
in  effect,  that  subsequent  to  the  giving  of  the  notices,  and  within 
thirty  days  from  the  completion  of  the  buildings,  the  balance 
was  so  far  reduced  as  to  come  short  of  the  full  amount  of  the 
eiaims  in  suit.  The  evidence  was  inadmissible  as  starting 
a  false  issue.  Had  the  defendants  offered  to  show  that  no  pay- 
ments were  made  in  advance  of  maturity  under  the  original 
contract,  and  that  neither  at  the  time  the  notices  were  given  nor 
hereafter,  was  there  an  amount  due  sufficient  to  fully  liquidate 
the  liens  in  controversy,  the  evidence  would  undoubtedly  have 
been  admitted.  Proof  that  the  payments  had  been  thus  regu- 
lated in  fact,  would  have  fully  protected  the  Livingstons;  and 
it  would  have  been  a  matter  of  no  possible  concern  whether 
the  payments  were  made  to  the  contractors  severally  under 
the  alleged  apportionment  or  to  them  all  in  solido;  for  as 
to  the  original  contract  constituting  the  basis  of  the  liens,  a 
payment  to  one  of  the  contractors  would  have  been  a  paynaent 
to  all. 

The  judgment,  in  so  far  as  it  relates  to  the  claims  of  Davis, 
is  reversed  and  new  trial  ordered.  As  to  the  claims  of  Brown 
&  Wells,  the  judgment  is  affirmed;  and  as  to  the  claims  of 
Brokaw  &  Metcalf,  the  judgment  is  modified  by  striking  out 
one  thousand  five  hundred  and  two  dollars  and  fourteen  cents 
and  substituting  therefor  one  thousand  four  hundred  and  sixty- 
two  dollars  and  seventy-seven  cents  —  the  amount  claimed  in 
the  valid  notice. 
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statement  of  Facts. 

'  Mr.  Justice  Bhodxs  delirered  the  following  dissenting  opin- 
ion, in  which  Mr.  Justice  Cuebey  concurred: 

I  concur  in  the  judgmoit  as  to  Davis,  and  Brown  &  Wells, 
but  I  dissent  from  the  judgment  for  Brokaw  &  Metcalf ,  on  the 
ground  that  neither  of  the  three  notices  served  by  them  were 
«ufBcienty  according  to  the  requirements  of  the  statute. 


HENRY  DERRINGER  v.  A.  J.  PLATE. 

BiOBT  or  pBoraBTT  nr  ▲  Tbaob  Habk. —  Tbe  rtght  of  property  la  a  trade 
mark  la  reeosnlaed  lij  the  common  law,  and  doee  not  la  anj  manner  depend 
for  Ita  IneeptlT*  eslatence  or  anpport  apoa  atatntory  law,  althoogh  Ita 
eserdae  maj  be  limited  or  controlled  by  etatnte. 

PfeOFnTT  nr  Tbaob  IIabk  not  limitsd  bt  TaaaiTOBiAL  Bounds. —  The  right 
of  property  In  a  trade  mark  la  not  limited  In  Ita  enjoyment  by  territorial 
bonnda,  bat  may  be  aaaerted  and  malatalned  wherever  the  common  law 
afforda  remedlea  for  wronga,  enbject  only  to  ahch  atatutory  recnlatlona  aa 
Buiy  properly  be  made  concerning  the  nee  and  enjoyment  of  other  property. 

•cavura  ov  1S68  coNCaaNiNO  Tbadb  Mabkb. —  The  atatate  of  1868  concern- 
ing trade  marks  doea  not  take  away  the  common  law  remedy  for  the  protae- 
tlon  of  the  same  from  thoae  who  do  not  reglater  their  trade  mark  aceordlng 
ta  the  proTlalona  o<  tha  Act 

Appsal  from  the  District  Courts  Twelfth  Judicial  District, 
City  and  County  of  San  Francisca 

The  plaintiff  averred  that  he  was  a  resident  of  Philadelphia, 
and  upwards  of  thirty  years  ago  invented  a  pistol  known  as 
Derringer's  pistol,  and  adopted  as  a  trade  mark  for  the  same 
the  words,  '^  Debbinoeb,  Piiiladel./'  which  was  and  ever  since 
had  been  his  trade  mark,  and  which  he  had  caused  to  be  stamped 
on  the  breech  of  all  pistols  manufactured  and  sold  by  him, 
and  that  the  defendant  since  1858  had  been  engaged'  in  the 
manufacture  of  pistols  at  San  Francisco  similar  to  plaintiff's, 
on  the  breech  of  which  he  had  stamped  plaintiff's  trade  mark, 
etc.  Defendant  had  judgment  on  the  demurrer  and  plaint- 
iff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 
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Nathamel  Holland,  for  Appellant 

The  complaint  is  sufficimt  at  oonunon  law.  The  principle 
ig  well  settled  that  a  manufacturer  may  by  priority  of  appro- 
priati(«  of  namee,  letters^  marksr,  or  symbols,  acquire  a  prop^ 
erty  therein  aa  a  trade  mark,  for  an  invasion  of  which  an  action 
for  damages  will  lie,  and  in  the  exclusive  use  of  which  he  may 
have  protection,  when  necessary,  by  injunction.  (Coats  t.  Hoi- 
brook,  with  notes  at  the  end  of  the  case;  2  Stanford  Ch.,  with 
notes  at  the  end  of  the  case,  286 ;  Taylor  ▼.  Carpentery  lb.  603 ; 
Partridge  ▼.  Menck,  Barb,  CJh.,  2  vol.  101.) 

The  question  raised  'by  the  respondent  in  support  of  the 
demurrer  to  the  complaint  is  that  the  statute  concerning  trade 
marks  is  in  effect  a  repeal  of  the  oonunon  law;  and  the  appel- 
lant, in  order  to  maintain  his  action,  moat  show  affirmatively 
that  he  haa  complied  with  the  requirements  of  the  Act  passed 
April  3d,  1853.  (Statutes  1853,  p.  156.)  The  answer  is  that 
the  statute  does  not  take  away  the  remedy  at  common  law;  that 
it  is  an  affirmative  statute,  and  that  an  action  may  be  main* 
tained  both  at  common  law  and  under  the  statute.  The  sab- 
stance  of  the  rule  as  laid  down  in  the  cases  is,  where  the  party 
has  a  remedy  at  common  law  for  a  wrong,  and  a  statute  be 
passed  giving  a  further  remedy  without  a  neglative  of  the  com- 
mon law  remedy,  expressed  or  implied,  he  nuiy,  notwithstanding 
the  statute^  have  his  remedy  at  common  law.  {Wheaton  v. 
Hvbhard,  20  Johns.  192;  18  Johns.  322;  Almy  ▼.  Harris,  6 
Johns.  176;  Clark  v.  Brown,  18  Wend.) 

Hoge  A  Wil$on,  ior  Respondent* 

In  trade  mark  cases  there  are  three  different  remedies  or 
classes  of  cases:  Ist — Actions  at  law  for  damages.  2d-^A 
hill  in  equity  for  an  injunction,  through  which  jurisdiction 
being  acquired,  other  incidental  relief  is  granted.  8d  —  Crim- 
inal prosecutions.  (Upton's  Trade  Marks,  233,  234,  244-246, 
snd  cases  cited.)  The  remedy  here  sought  is  a  bill  in  equity 
for  an  injunction  and  the  incidental  relief;  and  unless  the  ap- 
pellant is  entitled  to  the  injunction  on  the  case  made,  there  is 
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no  further  jurisdiction  or  power  to  proceed*     (Upton's  Trado 
Marks,  233,  234,  244-246.) 

The  statute  is  the  only  law  in  this  State  on  trade  jnarks,  and 
supersedes  the  common  law.  (Comnumwedlth  v.  Oooley,  10 
Pick.  39 ;  Mason  v.  White,  1  Pick.  542 ;  Smith's  Com.  904,  905 ; 
Barlktt  v.  King,  12  Mass.  646 ;  Nichols  v.  Squire,  5  Pick.  168 ; 
The  State  v.  Conklvng,  19  CaL  511.) 

By  the  Court,  Bhobbs,  J. 

This  is  a  suit  in  equity  for  an  injunction  to  restrain  the  de- 
fendant from  pirating  the  plaintiff's  trade  mark,  and  for  the 
recovery  of  damages  for  a  violation  of  the  plaintiff's  trade  mark 
property. 

The  defendant's  demurrer  to  the  complaint  was  sustained, 
and  the  only  question  presented  on  the  appeal  is  whether  the 
statute  of  1868,  concerning  trade  marks,  repealed  or  abrogated 
the  remedies  afforded  by  the  common  law  in  trade  mark  cases. 
The  plaintiff  does  not  allege  a  compliance  with  the  provisions 
of  the  statute.  He  contends  that  the  remedies  given  by  the 
statute  are  cumulative  to  those  which  a  party  was  entitled  to 
at  common  law,  and  the  defendant  insists  that  the  statute 
forms  a  *' complete  scheme ''  in  respect  to  trade  marks,  and 
thereby  repeab  the  common  law  ndes  relating  to  the  same  sub- 
ject matter. 

Bight  to  a  trade  mark  at  common  law. 

Any  name,  symbol,  letter,  figure  or  device  adopted  by  the 
persons  manufacturing  or  selling  goods,  and  used  and  put 
upon  such  goods  to  distinguish  them  from  those  manufactured 
or  sold  by  others,  and  employed  so  often  and  for  such  a  length 
of  timey  as  to  raise  the  presumption  that  the  public  would  know 
that  it  was  used  to  indicate  ownership  of  the  goods  in 
the  person  manufacturing  or  selling  them,  constitutes  his  trade 
mark.  His  right  to  the  trade  mark  accrues  to  him  from  its 
adoption  and  use  for  the  purpose  of  designating  the  particular 
goods  he  manufactures  or  sells^  and  although  it  has  no  value 
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except  when  so  employed^  and  indeed  has  no  separate  abstract 
existence,  but  is  appurtenant  to  the  goods  designated,  yet  the 
trade  mark  is  property,  and  the  owner's  ri^t  of  property  in  . 
it  is  as  complete  as  that  which  he  possesses  in  the  goods  to 
which  he  attaches  it.  and  the  law  protects  him  in  the  enjoy- 
ment of  the  one  as  fully  as  of  the  other.  In  order  that  the 
claimant  of  the  trade  mark  may  primarily  acquire  the  right 
of  property  in  it,  it  must  have  been  originally  adopted  and 
used  by  him  —  that  is,  the  assumed  name  or  designation  must 
not  be  one  that  was  then  in  actual  use  by  others,  (Upton's 
Trade  Marks,  46)  —  and  such  adoption  and  use  confer  upon 
him  the  right  of  property  in  the  trade  mark.  It  was  at  one 
time  thought  that  no  man  could  acquire  a  right  to  a  particular 
trade  mark,  (Blanchard  v.  Hill,  2  Atk.  484,)  but  as  the  true 
interests  of  manufactures  and  commerce  were  more  fully  de- 
veloped and  appreciated,  the  right  of  property  in  trade  marks 
was  recognized,  and  the  doctrine  has  been  uniform  for  many 
years,  that  the  manufacturer  or  merchant  does  possess  an  ex- 
clusive property  in  the  trade  mark  adopted  and  used  by  him. 
The  ri^t  of  property  does  not  in  any  manner  depend  for 
its  inceptive  existence  or  support  upon  statutory  law,  though 
its  enjoyment  may  be  better  secured  and  guarded,  and  in- 
fringements upon  the  rights  of  the  proprietor  may  be  more 
efEectaally  prevented  or  redressed  by  the  aid  of  the  statute 
than  at  common  law.  Its  exercise  may  be  limited  or  con- 
trolled by  statute,  as  in  case  of  other  property,  but,  like  the 
title  to  the  good  will  of  a  trade,  which  it  in  some  respects 
resembles,  the  ri^t  of  property  in  a  trade  mark  accrues 
without  the  aid  of  the  statute.  The  right  is  not  limited  in  its 
enjoyment  by  territorial  bounds,  but  subject  only  to  such  statu- 
tory r^ulations  as  may  be  properly  made  concerning  the  use 
and  enjoyment  of  other  property,  or  the  evidences  of  title  to 
the  same;  the  proprietor  may  assert  and  maintain  his  prop- 
erty right  wherever  the  common  law  affords  remedies  for 
wrongs.  The  manufacturer  at  Philadelphia  who  has  adopted 
and  nses  a  trade  mark,  has  the  same  right  of  property  in  it  at 
N^ew  York  or  San  Francisco  that  he  has  at  his  plaee  of  man- 
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ufacture.  It  was  held  in  Taylor  v.  Carpenter,  8  Story,  450, 
and  The  Collins  Company  v.  Brovm,  8  Kay  &  Johns,  428,  that 
an  alien  was  entitled  to  be  protected  in  the  ownership  of  this 
character  of  property,  equally  with  the  citizen. 

Ad  of  1868  concerning  trade  fnark^. 

Does  not  the  Act  of  1863,  instead  of  constituting  a  '' com- 
plete scheme"  for  the  acquisition  and  protection  of  property 
in  trade  marks,  Tather  proceed  on  the  theory  that  this  species 
of  property  did  exist,  and  might  thereafter  be  acquired,  under 
the  rules  of  the  common  law,  and  provide  that  those  securing 
such  right  according  to  the  provisions  of  the  Act,  might  have 
a  further  or  more  efficient  protection  than  those  who  failed  to 
avail  themselves  of  the  statute,  and  relied  upon  the  common  law 
remedies  ? 

The  first  section,  so  far  as  it  is  applicable  to  t  case  of  the 
nature  of  the  present  one,  provides  that  when  a  person  who 
has  complied  with  section  two  of  this  Act  uses  any  peculiar 
name  or  other  trade  mark  in  any  manner  attached  to  or  con- 
nected with  any  article  manufactured  by  him,  to  designate  it 
as  such,  it  shall  be  unlawful  for  any  other  person,  withont 
the  consent  of  the  former,  to  Uise  said  trade  mark  or  name  for 
the  purpose  of  representing  any  article  to  have  been  manu* 
factured  "by  the  person  rightfully  using  such  trade  mark  or 
name."  The  second  section  provides  that  "  any  person  wish- 
ing to  secure  the  exclusive  use  of  any  such  trade  mark  or 
name,  under  the  provisions  of  this  Act,  shall  file  his  claim  to 
the  same,  and  a  copy  or  description  of  such  trade  mark  or 
name  with  the  Secretary  of  State."  It  is  provided  by  section 
three,  that  the  Secretary  of  State  shall  keep  a  record  of  trade 
marks  and  names  filed  with  him;  and  by  section  four  it  is 
provided  that  persons  violating  the  provisions  of  section  one 
shall  be  deemed  guilty  of  a  misdemeanor,  punishable  by  fine 
and  imprisonment,  and  shall  be  liable  to  an  action  for  damages. 

Section  five  declares  the  counterfeiting  of  such  trade  mark  or 
name  a  misdemeanor,  and  provides  for  its  punishment  Sec- 
tion six  prohibits  the  use  of  such  trade  mark  or  name  for  the 
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purpose  of  disposing  of  any  odier  article  than  that  to. which 
it  was  originally  attached,  with  intent  to  deceive  or  defraud, 
and  provides  for  its  piiniahnient  as  a  misdemeanor;  and  see- 
tion  seven  provides  for  the  punishment  of  those  who  aid  or 
abet  the  commission  of  the  offenses  declared  in  the  Act  to  be 
misdemeanors.  Up  to  this  point  the  Act  is  dealing  with  trade 
marks  filed  with  the  Secretary  of  State,  and  granting  proteo- 
tion  to  the  rights  of  property  therein  of  those  who  avail  them- 
selves  of  the  provisions  of  die  Aet^  and  no  reference  is  made 
to  the  right  of  property  in,  or  the  use  of  trade  marks  by  those 
who  before  the  taking  effect  of  the  Act,  whether  residing 
within  or  without  the  State,  had  acquired  a  right  to  their  use. 
Sections  eight  and  nine,  however,  do  provide  for  those  cases; 
and  to  make  it  clear  that  the  Legislature  did  not  even  attempt 
to  divest  persons  of  existing  rights  of  property,  nor  perhaps 
to  preclude  them  from  acquiring  title  as ,  they  had  formerly 
done,  by  adoption  and  use,  it  is  provided  that  the  Act  ''  shall 
not  be  so  construed  as  to  permit  bs^  person  to  file,  without 
authority  from  the  owner,  any  trade  mark  or  name  owned  or 
previomJy  used  by  another  person,"  th\;Ls  recognizing,  not  only 
existing  rights  of  property,  but  also  the  rules  of  the  oommon 
law  under  which  persons  become  the  owners  of  trade  marks, 
without  having  the  same  re^iMtf  red  by  the  Secretary  of  State. 
It  is  nowhere  declared,  eiAer  directly  or  indireody,  that  prop- 
erty in  a  trade  mark  can  be  acquired  only,  in  the  mode  pro- 
vided by  the  Act ;  but,  on  the  contrary,  it  appears  by  collating 
sections  one  and  ten^  that  no  one  is  permitted  to  file  his  claim 
with  the  Secretary  of  State  unless  he  is  the  exclusive  owner 
of  the  trade  mark. 

Section  nine  is  an  affirmance  of  the  common  law,  and  declares 
that  the  person  who  has  first  adopted  and  used  a  trade  mark, 
^whether  within  or  beyond  the  limits  of  this  State,  shall  be 
eonsidered  its  original  owner,  with  full  right  of  property,  and 
entitled  to  the  same  protection  by  suits  at  law''  as  in  the  case 
of  other  personal  property.  m 

The  defendant's  construction  of  the  section,  which  would 
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make  it  read^  that  the  person  who  first  adopts  and  uses  a  trade 
mark,  shall  be  considered  the  original  owner,  and  as  such  enti- 
tled to  protection,  etc.,  "  provided  he  files  his  claim  according 
to  the  provisons  of  this  Act,"  cannot  be  supported.  With 
that  construction  it  amounts  to  a  useless  repetition  of  previous 
provisons,  for  the  Act  had  already  constituted  the  person  filing 
his  claim  to  his  trade  mark,  its  owner,  by  giving  him  its  exdu- 
sive  use,  and  protecting  him  against  counterfeiting  and  pirating 
by  means  of  actions  at  law  and  criminal  prosecutions,  and  in 
a  subsequent  part  of  the  Act  —  section  eleven — he  is  granted 
the  aid  of  an  injunction.  It  would  be  scarcely  reasonable — 
though  it  mi^^t  be  highly  beneficial  to  the  Library  Fund — to 
hold  that  tht  Legislature  intended  that  not  only  those,  who 
wished  to  receive  the  benefit  of  the  more  eflFective  protection 
afforded  by  the  Act,  must  file  their  claim  with  the  Secretary 
of  State,  and  pay  the  fees,  but  that  the  same  must  be  done  by 
all  the  merchants  and  manufacturers,  not  only  in  this  State, 
but  in  all  of  the  States,  and  in  every  country  that  maintains 
commercinl  relations  with  California,  if  they  desired  to  be 
considerea  in  this  State,  the  owners  of  their  trade  marks,  and 
to  receive  the  protection  accorded  by  law  to  the  owners  of 
other  personal  property. 

Gammon  law  remedies  for  nyoasion  of  trade  moHba. 

At  common  law,  the  remedies  for  invasions  of  trade  mark 
property  were  an  action  at  law  for  the  recovery  of  damages^ 
and  an  injunction,  in  which  case  pecuniary  compensation  might 
be  incidentally  awarded.  Several  of  the  States  have,  by  statute, 
added  a  criminal  prosecution  as  a  further  remedy  or  protec- 
tion. The  remedies  at  common  law,  are  still  left  by  our  stat- 
utes in  those  cases  where  the  trade  mark  has  not  been  r^s* 
tered  according  to  the  Act,  for  not  only  is  the  right  of  prop- 
erty recognized  and  affirmed  as  it  existed  at  oommon  law,  and 
the  common  law  remedies  are  not  taken  away,  but  the  pro- 
tection afforded  by  suits  at  law  and  bills  for  injunctions  is 
expressly  conceded.  Those  provisions  add  nothing  to  the 
rights  previously  possessed  by  the  owner  of  the  trade  mark. 
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and  are  only  in  affirmance  of  the  ocmunon  law.  But  he  does 
nol  have  tibe  aid  of  a  criminal  prosecnticm  for  his  protectioiw 

On  the  other  hand,  those  owning  trade  marks,  who  have  filed 
their  daims  and  affidavits,  and  paid  the  feea,  have  the  protec- 
tion accorded  to  the  other  class  of  caaesi  and  have  also  that 
arising  from  the  oriminal  prosecutions,  with  penaltiee,  upon 
conviction,  of  more  than  usual  severity. 

We  do  not  fully  agree  with  counsel  for  either  party  in  his 
constraction  of  the  Act  in  respect  to  its  relation  to  and  effect 
apon  the  oommon  law  remedies.  The  remedies  provided  by 
the  Act,  at  least  those  applicable  to  registered  trade  mai^ 
are  not  cumulative  to  those  possessed  at  common  law,  but  in 
that  respect  provision  is  made  by  the  Act  for  a  new  case;  nor 
do  WB  think  the  Act  forms  a  ^'  complete  scheme "  of  .itself,  in 
the  sense  that  counsel  regards  it,  as  requiring  all  trade  marks 
to  be  registered  under  the  Act^  to  entitle  them  to  protection; 
though  it  ncay  be  regarded  as  a  ^'complete  scheme,"  in  the 
rnpect  that  it  grants  certain  remedies  in  oases  of  registered 
trade  maiks^  and  ezpreasly  reserves  to  the  owners  in  other  eases 
the  usual  remedies  enjoyed  at  common  law. 

Judgment  reversed,  and  the  cause  remanded,  with  diieelicM 
to  the  Court  below  to  overrule  the  demurrer. 


JOHN  H.   SAUNDERS  aot  CLEMENT  BOTREATJ  fu 
WILLIAM  &  CLARK. 

ConnucTioN  am  Wbittbn  Contbagt. —  Wben  Any  dooM  ezlste  m  to  the  tnt 
meaning  of  a  written  contract,  the  conditions  and  motlTai  of  the  eontraetlac 
parties,  at  shown  by  its  recitals,  or  by  outside  evidence,  most  he  looked  into 
to  ascertain  what  was  the  real  intention  of  the  parties,  which,  when  ascer 
tained,  must  prevail  over  the  literal  lense. 

MiAviRO  OF  WoBiMB  OB  Phbabbs  IN  Wbittbn  Coktbagt. —  Where  It  la  ap> 
parent  that  the  parties  to  a  written  contract  have  attached  to  certahi 
words  or  expressions  a  partienhir  meaning  In  ene  part  of  a  conteact,  it  mnel 
be  presomed,  nothing  appeulag  to  the  contrary,  that  the  aame  aeaalng  wm 
Intended  wherever  like  words  or  expressions  are  subeeqnenUy  nsed. 

CoxTBACT  wrrai  two  CoNBTBUCTioxa. —  Where  a  eontract  admits  of  two  eo«- 
stmctfons,  one  of  which  nnlllflea  the  contract,  and  the  eCher  i^eida  lt»  Ika 
former  must  be  discarded  and  the  latter  adopted. 
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PuiLiNTiFFS;  who  claimed  sa  assignees  of  the  contract^ 
brought  an  action  against  defendant^  who,  bj  mesne  convey- 
ances, had  acquired  Baker's  interest  in  the  lot,  to  enforce  the 
contract  as  a  mortgage  on  the  premises.  Defendant  demurred 
to  the  complaint;  the  demurrer  was  sustained,  and  plaintiffs 
declining  to  amend,  judgment  by  default  was  xendexed  for  de- 
fendant, and  plaintiffs  appealed. 

The  following  was  the  contract  on  which  suit  was  brought : 

^  This  aoksebbcisnt,  made  and  entered  into  this  23d  day  of 
August,  A.  D.  1858,  by  and  between  Jacob  P.  Leese,  of  the 
€5ty  and  County  of  Monterey,  in  the  State  of  Oalifomia,  and 
Gregory  Yale,  of  the  City  of  San  fVancisco^  and  State  of  Cal- 
ifornia, of  the  parties  of  the  first  part,  and  George  W.  Baker, 
of  the  City  and  County  of  San  Francisco,  State  of  California, 
the  party  of  the  second  part^  witnesseth: 

'^  Whebbas,  the  said  Jacob  P.  Leese,  one  of  the  said  parties 
of  the  first  part,  together  with  one  Salvador  Vallejo,  did  obtain 
a  grant  of  two  one  hundred  vera  lots^  situated  in^  the  City 
of  San  Francisco,  in  the  month  of  May,  1839,  from  Alvarado, 
then  Governor  of  California,  by  petitioii,  according  to  the 
forms  of  Meodcan  law,  in  such  cases  made  and  provided,  said 
grant  being  now  before  the  Board  of  Land  Commisdoners 
established  by  the  Government  of  the  United  States  for  their 
adjudication;  and,  whereas,  the  said  Leese  has  purchased  by 
deed  of  conveyance  all  the  right,  title,  and  interest  of  the  said 
Salvador  Vallejo,  in  and  to  the  said  grant  of  land,  said  deed 
dated  on  or  about  the  3d  day  of  August,  A.  D.  1850,  and 
recorded  in  the  office  of  the  Recorder  for  the  County  of  San 
Francisco,  in  Liber  15  of  Deeds,  p.  173;  and,  whereas,  the 
said  Leese  has  sold  to  the  said  Yale  the  one  undivided  interest 
of  said  two  one  hundred  vara  lots,  as  described  in  said  grant, 
by  deeds  of  conveyance,  bearing  date  on  the22ddayof  Augost, 
1853;  and,  whereas,  the  said  parties  of  the  first  part  are  not 
now  in  the  actual  possession  of  said  land  described  in  said  grants 
but  are  now  engaged  in  prosecuting  their  claim  thereto  for  the 
said  possession,  and  intend  further  to  piMecute  the  same: 
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'^  New  le  it  understood  bff  iheae  presents,  Th«l  the  said  par- 
ties of  the  first  part  have  by  deed  of  conveyanoe  bargained^  sold, 
released,  remised,  and  ooxiveyed  unto  the  said  party  of  the 
second  part,  all  their  right,  fitle,  and  interest  to  a  portion  of 
said  grant  of  land,  being  a  full  fifty  vara  lot  on  the  comer  of 
Broadway  and  Battery  streets,  and  known  and  marked  on  the 
official  map  of  the  City  of  Ban  Francisco  as  lot  No.  827,  as  will 
more  fully  appear  by  reference  being  had  to  said  deed,  bearing 
even  date  herewith,  for  and  in  consideration  of  the  sum  of  fifty 
thousand  dollars,  to  be  paid. as  follows^  viz:  The  sum  of  five 
thousand  ($5,000)  dollars  to  be  paid  upon  the  execution  and 
delivery  of  these  presents,  and  the  remaining  sum  of  forty- 
five  tlionsand  ($45,000)  dollars  to  be  paid  upon  the  recovery 
of  the  possession  of  said  land,  or  in  proportion  to  any  part 
thereof,  the  said  party  of  the  second  part  having  the  privilege  of 
retaining  one  half  of  the  said  sum  of  forty-five  thousand  dollars 
at  one  per  cent  interest  per  month  in  advance  for  the  period 
of  twelve  months  after  reoovei;  of  said  possession,  if  he  should 
elect  to  do  so. 

"  And  the  said  party  of  the  second  part,  for  himself,  his  heirs, 
and  assigns,  covenants  and  agrees  to  pay  to  the  said  parties  of 
the  first  part,  or  their  assigns,  the  said  sum  of  forty-five  thou- 
sand dollars  when  they  shall  have  legally  recovered  possession 
thereto,  subject  to  the  provisions  aforesaid  as  to  payment,  pro- 
vided said  grant  of  land  is  so  decided  as  to  include  the  above 
described  fifty  vara  lot  number  three  hundred  and  twenty-seven, 
(327,)  as  described  in  said  deed  of  conveyance. 

"And  it  is  further  understood  by  the  contracting  parties, 
that  this  instrument  of  writing  is  not  intended  to  act  as  a  mort- 
gage or  lien  upon  the  described  premises,  or  any  part  thereof, 
before  the  recovery  of  the  possession  thereof,  as  herein  pro- 
vided ;  that  is  to  say,  subject  to  the  lien  or  mortgage  for  the 
pavment  of  said  sum  of  forty-five  thousand  dollars  and  interest 
thereon. 

''In  witness  whereof  the  aforesaid  oontracting  parties  haye 
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hereunto  set  our  handB  and  seals  the  day  and  year  first  before 

writteik 

'^  Jacob  P.  Lxbsk.  [sxai..] 
**Qeeoobt  Talb.  [ssai..] 
^  Geo.  W.  Bakee.''  [beau] 

'    Saunders  £  CampheU,  and  /•  B.  Felton,  for  Appellants. 
Clarke  dk  Carpeniier,  for  Bespondent 
By  the  Courts  Sandkbson^  O.  J. 

Under  the  construction  which  we  put  upon  that  portion  of 
the  agreement  which  specifies  the  conditions  upon  which  the 
money  was  to  become  due  and  payable,  it  becomes  xmnecea- 
sary  to  determine  whether  the  agreement  was  intended  to 
operate  as  a  mortgage  or  not;  for,  if  as  we  hold^  the  money 
became  due  on  the  3d  of  March,  1858,  the  date  of  the  patent, 
and  not  on  the  9th  day  of  February,  1863,  (the  date  at  which 
possession  of  the  land  included  in  the  patent,  except  lot  Na 
82Y,  was  recovered,)  as  daimeS  by  coimsel  for  the  plaintiffs, 
the  cause  of  action  was  barred  by  the  Statute  of  Limitations 
before  the  suit  was  commenced.  Hence  our  interpretation  of 
the  contract  will  be  mainly  confined  to  that  portion  whidi 
relates  to  the  covenant  on  tiie  part  of  the  vendee  (Baker)  in 
r^ard  to  the  payment  of  the  forty-five  thousand  dollars  therein 
specified,  which  is  in  the  following  language:  ''And  the  said 
party  of  the  second  part,  for  himself,  his  heirs  and  assigns, 
covenants  and  agrees  to  pay  to  the  said  parties  of  the  first 
part,  or  their  assigns,  the  said  sum  of  forty-five  thousand  dol- 
lars, when  they  shall  have  legally  recovered  possession  thereto, 
subject  to  the  provisions  aforesaid,  as  to  payments,  provided 
said  gra/nt  of  land  is  so  decided  as  to  include  the  above  described 
fifty  vara  lot  nAimber  three  hundred  and  forty-seven  (347)  as 
described  in  said  deed  of  conveyance."  The  words  which  we 
are  called  upon  to  interpret  are  in  italics. 

The  paragraph  immediately  preceding  the  foregoing  descsribes 
the  subject  matter  of  the  contract,  which  is  fifty  vara  lot  No. 
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327,  part  of  a  Mexican  grant  for  two  one  hundred  vara  lots, 
daimed  by  the  parties  of  the  first  part,  (Leese  and  Yale,)  and 
also  specifies  that  the  forty-five  thousand  dollars  in  question 
is^iohe  paid  upon  the  recovery  of  the  possession  of  said  land, 
or  in  proportion  to  amy  part  thereof/'  Obviously,  according 
to  grammatical  usage,  ^^  fifty  vara  lot  No.  327  "  is  the  antece- 
dent of  the  word  ^'thereto,"  used  in  the  paragraph  directly 
mider  consideration ;  and  it  is  plain  that  the  money  in  question 
was  not  to  become  due  untU  the  vendors  had  ^'recovered 
possession  ^  of  lot  Ko.  327.  But,  independent  of  the  rules  of 
grammar,  this  relation  is  obvious  from  the  nature  of  the  trans- 
ai^ion;  for  Baker  acquired  no  interest  in  the  grant  except  so 
far  as  lot  Ko.  327  might  be  affected  by  it,  and  he  could 
therefore  have  had  no  intelligible  object  in  stipulating  as 
a  condition  precedent  to  the  payment  of  the  money,  for  a 
"recovery  of  the  possession"  of  any  part  of  the  grant  other 
than  that  which  he  was  purchasing.  Moreover,  he  was  not 
to  pay  the  full  sum  unless  the  *'  recovery  *'  included  the  entire 
lot;  and  if  it  included  less  than  the  entire  lot,  he  was  only  to 
pay  in  proportion  to  the  amount  "  recovered "  which  circum- 
stance renders  the  relation  in  question  still  more  apparent 

So  much  being  established,  it  only  remains  to  determine 
what  is  meant  and  intended  by  the  parties  when  they  speak 
of  "the  recovery  of  the  possession  of  lot  No.  327."  In  the 
text  of  the  instrument  this  expression  occurs  three  times,  as 
follows : 

First  —  ''The  remaining  sum  of  forty-five  thousand  dollars 
to  be  paid  upon  the  recovery  of  the  possession  of  said  land,  or 
in  proportion  to  any  part  thereof." 

Second  —  "Said  sum  of  forty-five  thousand  dollars''  (is  to 
be  paid)  "when  they"  (the  vendors,  Leese  and  Yale)  "shall 
have  legally  recovered  possession  thereto"  (lot  iTo.  327),  "pro- 
vided said  grant  is  so  decided  as  to  include"  said  lot 

And,  lastly — "  This  instrument  of  writing  is  not  intended  to 
act  as  a  mortgage  or  lien  upon  the  described  pranises  before 
the  recovery  of  the  possession  thereof,  as  hmta  provided." 
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Abstractly  consideredy  the  plain  and  obvious  import  of  thiB 
language  would  be  to  the  effect  that  the  vendee  waa  not  to 
pay  the  purchase  money,  beyond  the  sum  of  five  thousand 
d(»Ilars  until  the  vendors  had  obtained  the  actual  possession  of 
the  lot  by  an  action  upon  their  title  brought  expressly  for  that 
purpose.  But  we  think  it  is  clear  from  all  the  circumstances 
of  the  case  that  the  language  in  question  was  not  used  in  that 
sense.  '  ,Where  any  doubt  exists  as  to  the  true  meaning  of  a 
written  instrument,  it  must  all  be  read  together  and  in  the 
light  of  surrounding  circumstances.  We  must  consult  the 
condition  and  motives  of  the  contracting  parties  as  developed 
either  by  the  recitals  in  the  instrument  if  such  there  be^  or 
by  outside  matters  resting  in  evidence,  for  the  purpose  of 
ascertaining  what  was  the  real  intention  of  the  parties,  which, 
^hen  accurately  ascertained,  must  always  prevail  over  the 
literal  sense  of  terms.  {The  People  v.  Vtica  Insurance  Com- 
pany,  15  John.,  380;  Whitney  v.  Whitney,  14  Mass.  92.) 
These  circumstances  are  detailed  in  the  complaint,  which,  for 
the  purposes  of  our  decision  must  be  taken  as  true;  for  the 
question  before  us  is  presented  upon  demurrer.  They  are 
substantially  as  follows:  Baker,  the  vendee,  was  in  actual 
possession,  without  any  title  whatever.  Leese  and  Yale,  the 
vendors,  were  the  owners  and  holders  of  a  Mexican  grant 
which  they  claimed  to  be  valid,  and  which  would,  as  they 
claimed,  when  confirmed  and  located,  embrace  the  lot  in  ques- 
tion. This  grant  had  been  presented  to  the  Board  of  Land 
Commissioners  established  by  the  Government  of  the  United 
States  for  the  purpose  of  adjudicating  upon  all  such  claims, 
and  was  still  pending  before  them,  undetermined.  Their 
title,  if  they  had  any,  was  inchoate,  and  might  or  might  not 
become  perfect.  Under  these  circumstances  the  parties  meet, 
they  of  the  first  part  to  sell  anH  he  of  the  second  part  to  buy. 
The  vendee  is  willing  to  give  five  thousand  dollars  uncondi- 
tionally, and  to  that  extent  take  the  chances.  If,  however, 
the  title  proves  to  be  good,  he  is  willing,  upon  that  oondition, 
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to  give  the  fardier  sum  of  forty-fi^e  thoasand  doUaiv.  The 
vBfDdors  accept  ike  propositiaD,  and  theieupoa  thej  proceed 
to  reduce  their  contract  to  writing,  and  now  the  question 
arises  as  to  what  shall  be  the  test  of  the  aoondneea  of  the  title. 
For  the  purpose  of  defining  the  test  the  language  in  question 
IB  adopted.  What  da  thej  mean  by  it  ?  Under  all  the  cir-. 
enmstances  but  two  intents  can  be  claimed.  Que^  that  the 
Tenders  shovld  recover  actual  posfleasion  bj  an  action  of  eject- 
ment founded  upon  their  title;  the  other,  that  they  were  to 
prosecute  their  elaim  before  the  Board  of  Land  Oommissionen 
and  obtain  a  patent  from  the  QoTemment  of  the  United  States 
which  should  include  the  lot  in  question  or  some  part  thereof. 
We  cannot  actsept  the  first  as  the  true  intent,  because  it  is  an 
impossible  intent^  and  wxmld  defeat  and  nullify  the  contract; 
for  the  yendord  were  to  execute  and  deliver  to  the  vendee  a 
deed  of  the  lot  (thereby  parting  entirely  with  the  title  upon 
vhieh  they  must  have  depended  to  recover  possessioTi)  contem- 
poraneously with  the  execution  of  the  agreement  in  question, 
which  would  render  a  recovery  of  the  possession  in  the  sense 
under  consideration  a  legal  impossibility.  Hence^  under  weVL 
established  rules  of  construction,  this  intent  cannot  be  adopted* 
Where  a  contract  admits  of  two  constructions,  one  of  which 
nullifies  the  eontract  and  the  other  upholds  it,  the  former  must 
be  discarded  and  the  latter  adopted ;  for  thers  is  no  presump- 
tion against  the  validity  of  contracts^  and  it  is  not  to  be  pre- 
sumed that  parties  deliberately  enter  into  an  agreement  whidi 
calls  for  an  impossible  condition  or  event  as  a  test  of  perform- 
ance. 

Moreover,  this  agreement  affords  internal  evidence  in  sup- 
port of  the  latter  intent  Where  it  is  apparent  that  the  par- 
ties to  a  contract  have  attached  to  certain  words  or  expressions 
a  particular  meaning,  it  must  be  presumed,  nothing  to  the 
contrary  appearing,  that  the  same  meaning  was  intended 
wherever  like  words  or  expressions  mre  subsequently  employed. 

From  the  recitals  found  in  the  fore  part  cHf  the  instrument, 
it  appears  tiiat  the  v^ndotis  are  the  owners  and  holders  of  m 
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Mexican  grant  for  two  one  htindred  Tara  lotB  in  the  City  of 
San  Francisco,  wliich  had  already  been  preaented  to  the  Board 
of  Land  Commissioners  and  was  then  pending  before  them  for 
adjudication,  and,  for  an^t  that  appears,  tibat  was  the  only 
action  or  legal  proceeding  toudiing  the  land  in  question  then 
existing  to  which  the  vendors  were  parties.  In  a  subsequent 
recital  we  find  the  following  language:  '^And  whereas,  the 
said  parties  of  the  first  part  are  not  now  in  the  actual  posses- 
sion of  said  land  described  in  said  grant,  but  are  now  engaged 
in  prosecuting  {heir  claim  thereto  for  the  said  possession,  and 
intend  farther  to  prosecmte  the  same;" 

While  it  must  be  admitted  that  the  language  here  employed 
is  far  from  being  the  most  appropriate  to  an  apt  expression  of 
the  intMit  which  we  are  compelled  to  accord  to  it,  we  think 
there  can  be  no  rational  doubt  aa  to  what  the  true  meaning  of 
the  passage  is.  They  here  speak  of  a  daim  for  the  possession 
which  they  are  ''now'*  engaged  in  prosecuting,  and  which 
they  intend  to  ''further"  prosecute  to  a  final  result.  This 
description,  howeirer  inexact  it  mjay  be,  eannot  possibly  refer 
to  any  other  action  or  proceeding  than  that  then  pending 
before  the  Board  of  Land  Canmodssioners,  for  there  was  no 
ether  acticm  pending  at  the  timB,  and  which  they  could  intend 
to  ^^  further  "  proaeout^  While  that  was  not,  in  a  strict  senae^ 
an  action  for  the  possession,  yet  they  characterize  it  as  such, 
and  thereby  indicate  clearly  what  they  mean  when  they  speak 
of  '^  reoovering  the  possession  of  the  land/' 

Again:  In  the  last  dause  of  the  instrument  we  find  the 
following  expression.  ♦  ♦  ♦  ♦  "Before  the  recovery  of 
the  possession  thereof,  as  herein  provided.**  Now  there  is  no 
^recoyeiy  of  the  possession"  provided  for  in  the  instrument, 
except  such  as  might  result  from  a  confirmation  of  their  claim 
*by  the  Board  of  Land  Commissioners  and  the  procurement  of 
a  patent  from  the  Ghyvemment  of  the  United  States. 

For  the  foregoing  reasons,  briefly  stated,  we  think  that  the 
test  of  the  soundness  of  the  vendors'  title  agreed  upon  between 
the  parties  was  to  be  a  patent  from  the  Qovermnait  of  the 
United  States,  and  when  that  was  obtained^  the  money  was 
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ta  become  due  and  payable.  It  follows  that  the  money  became 
due  on  the  3d  of  March,  1858,  five  yean  seven  months  and 
twenty-five  days  prior  to  the  commencement  of  this  action,  and 
that  an  action  therefor,  whether  the  instrument  be  a  mortgage 
«  a  mere  personal  obligation,  cannot  be  maintained  in  the 
presence  of  the  Statute  of  LimitationSi  which  the  defendant 
has  called  to  his  aid. 
Judgment  affirmed. 


MANUEL  CABIAOA  v.  WILLIAM  G.  DRTDEST,  Ootott 
JuDOB  OF  Los  Akobubb  Countt. 

Wbit  ov  UAKnATm,—^  A  jiidfiii«Bt  rcndANd  try  ft  Court  la  a  tarn  wtMn  U  had 
Jorifldlctloii  will  not  be  disturbed  by  a  writ  of  mandate,  howefw  erroneous. 

WtiT  or  lUsfDAm  to  Coumtt  Judob. —  If  a  Coonty  Judge  rendera  an  erron- 
eous Judgment  In  a  matter  where  he  posaeuea  jnrlsdletlon,  a  writ  of  man- 
date wlU  not  be  awarded  to  compel  him  to  render  a  different  judgment. 

JnuspicTioir  of  JcsTicn'a  Gouar. —  Three  suits  were  commenced  In  a  Jn»> 
tice*s  Court  for  the  recovery  of  the  same  property,  the  Talne  of  which  was 
less  than  three  hundred  doUaia,  which  were  consolidated;  MM,  that  Ike 
Court  had  Jurlsdletlos  of  the  action  as  conaoUdatsd. 

Appsai.  from  the  District  Conrt,  Fint  Judicial  Diatrict^  Loe 

Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

/.  Afclf .  Shafter,  for  Appellant,  argued  that  the  order  was 
enrmeous,  as  it  comznanded  the  kind  of  judgment  which  was 
to  be  entered,  and  cited  The  People  r.  Sexton,  24  Oal.  78 ; 
Ex  parte  Ostrander,  1  Denio,  679 ;  People  ▼.  8upr.  Cheene,  12 
Bar.  217;  People  v.  8upr.  Westchester,  15  Bar.  607;  People  v. 
8upr.  WesUheOer,  24  Bar.  166. 

OitcheU  A  Chapman,  for  Respondent^  argned  that  manda- 
mus was  the  proper  remedy,  and  cited  S  OaL  245;  4  Id.  177; 
7  Id.  276;  18  Id.  89;  22  Id.  85. 
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Appeal  from  «  judgment  of  the  Distriet  Oimrt  of  the  First 
Judicial  District  granting  a  peremptory  i^t  of  mandamua 
directed  to  the  defendant^  oommanding  him  to  enter  judgment 
in  favor  of  Manuel  Cariaga,  plaintiff,  against  Thomas  A.  Sail- 
chez  and  others,  defendants,  in  acoordanee  with  the  Terdict  of 
a  jury  in  a  certain  action  tried  in  the  County  Court  of  Los 
Angeles  County.  In  August,  1864,  Cariaga  commenced  three 
actions  in  a  Justice's  Court  for  the  recovery  of  the  possession 
of  a  certain  quantity  of  barley.  In  one  of  these  actions  said 
Sanchez,  Paul  R  Hunt  and  J.  Jacob  Smith  were  defendants. 
In  another,  Sanchez,  Hunt  and  Thomas  Garvey  were  defend- 
ants; and  in  the  third,  Sanchez,  Hunt  and  Samuel  Shrews- 
bury were  defendants.  These  several  actions  were  for  the 
same  barley,  allied  to  be  of  a  certain  value  less  than  three 
hundred  dollars.  On  the  application  of  the  defendants  they 
were  consolidated,  as  authorized  by  section  five  hundred  and 
twenty-six  of  the  Practice  Act,  made  applicable  to  Justices' 
Courts  and  actions  therein,  by  section  six  hundred  and  thirty- 
five  of  the  same  Act  The  plaintiff,  upon  the  trial  of  the  oon- 
flolidated  actions  in  the  Justice's  Court,  had  judgment  An 
appeal  was  taken  <m  questions  of  law  and  fact  to  the  Comity 
Court,  where  the  same  action  was  tried  again  before  a  jury, 
and  a  verdict  was  rendered  for  the  plaintiff,  whereupon  the 
defendants  moved  in  arrest  of  judgment,  on  the  ground  that 
the  sum  claimed  in  the  action  as  consolidated  exceeded  the 
jurisdiction  of  a  Justice's  Court,  and  that  of  the  County  Court 
also  on  appeal.  The  motion  was  granted  and  the  action  dis- 
missed. The  plaintiff  then  applied  to  the  District  Court  for  a 
mandamus,  to  compel  the  County  Judge  to  enter  judgment  in 
the  consolidated  action,  in  accordance  with  the  verdict  of  the 
jury.  An  alternative  writ  was  issued,  to  which  the  County 
Judge  filed  an  answer.  The  District  Court  determined  the 
issue  joined  in  favor  x>f  the  plaintiff,  and  a  peremptory  writ 
was  accordingly  issued,  commaiiding  the  County  Judge  ^to 
enter  up  judgment  for  plaintiff,  in  accordance  with  the  ver- 
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diet  of  the  jury  in  lihe  caie  as  of  reoord,  and  as  found  by  the 
jury,"  et6.  To  this  decision  the  Cotmly  Judge  excepted, 
after  which  he  obeyed  the  peremptoxy  mandate  of  the  Dis- 
trict Court 

The  value  of  the  property  in  the  three  actions  which  were 
consolidated,  was  less  than  three  hundred  dollars.  The  verdict 
of  the  jury  was  that  its  value  was  two  hundred  and  forty-three 
dollars  and  seventy-five  cents.  The  County  Courti  having 
jurisdiction,  was  in  duty  bound  to  enter  judgment  in  accord- 
ance with  the  verdict  But  instead  of  this,  the  Court,  hav- 
ing the  power,  ordered  the  judgment  obtained  in  the  Justice's 
Court  to  be  reversed  and  the  cause  dismissed.  This  was  pal- 
pably erroneous,  but  as  it  was  an  act  within  the  jurisdictional 
power  of  the  Court,  the  wrong  could  not  be  redressed  through 
the  medium  of  a  writ  of  mandate.  In  tbe  case  of  The  King 
▼.  The  Justices  of  Monmouthshire,  7  Dow.  and  ByL  384,  the 
Court  said:  '^  Wh»i  the  Sessions  forbear  to  give  any  judgment 
at  all,  this  Court  will  interpose  to  compel  them  to  go  on  and 
pronounce  judgment;  but  when  they  have  actually  given 
judgment,  even  under  a  mistake  of  law,  this  Court  has  never 
yet  interposed  to  disturb  their  decision.''  (People  v.  Bexton, 
24  CaL  88,  84.)  In  this  case  the  County  Court  did  go  on  and 
render  a  judgment  which  could  not  be  disturbed  by  means  of 
a  writ  oi  mandamus. 

The  judgment  awarding  the  writ  of  mandate  most  be  and 
is  herel:y  reversed. 


Mr.  Justice  Bhoixbi  expressed  no  opinion. 


GEOBOE  HAGAR  i;.  J.  B.  LT7CA8  el  aU. 


Tunan  mb  llanc&v  Oiamv  or  hun^^A  patent  taiMd  bgr  tka  IMteS 

for  laaA  gniitsd  Is  Cftllfonila  bj  Mesleo  or  Spala,  Is  sot  vsM  bacsnss  tha 
grastee  of  Mexico  or  Snsls  had  roeelrod  iranta  for  Moro  tkas  otoras  agnara 
leagnea  before  tbe  grant  on  which  the  iMtent  inoed. 

aiVACK  OM   PATSVT   IN    COLLATBBAIi  ACTION. —  Partiaa   WhO  dO  BOt  SOt  SP   title 

la  themaelTea,  dcrlTed  from  the  United  Stataa.  eassoC  la  a  aallateral  aetloB 
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bronght  lif  the  patoiteo,  attack  a  patoit  for  lant  loooed  ^  tho  UsIteA 
States  la  confirmation  of  a  Mexican  grant,  oa  tho  crooad  that  Ike  giantee  of 
If exico  bad  recelTed  grants  of  more  than  eleren  leagues  hefoie  the  grant  «■ 
which  the  iwtent  was  issued. 
BTATSMaNT  ON  APFiAL. —  ll  there  Is  nothing  In  the  statemcBt  Ihowlag  that  It 
Is  a  statement  on  motion  for  a  aew  trial*  and  the  statsmeat  declares  that  the 
motion  for  a  new  trial  was  oTermled,  It  will  he  regarded  as  a  statement  on 
appeal. 

Appeal  from  the  District  Coiurty  Sixth  Judicial  District^ 
Yolo  County. 

The  defendants,  in  their  answer,  denied  plaintiff's  title,  Imt 
set  up  no  title  in  themselves,  nor  did  thej  offer  any  evidence 
of  title  in  themselves.  Plaintiff  recovered  judgment^  and 
defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Oourt» 

C.  D.  Semple,  and  H.  Q.  Burnett,  for  Appellants. 

The  grant  and  patent  under  which  plaintiff  claims  is  Toid^ 
having  been  issued  against  the  prohibition  of  statute,  and  also 
the  officer  granting  had  no  power.  (See  ColonijBation  Laws  of 
Mexico,  12th  Sec ;  United  Staies  v.  Ha/rtnd^B  Executors,  83 
How.  286;  1  BlacL  183;  UnUed  States  r.  P.  B.  Beading,  18 
How.  1,) 

George  CadwaUxder,  for  Respondenti  eonira,  cited  Semple  r. 
Eagar,  27  CaL  163.) 

By  the  Court,  Rhodes,  T. 

This  is  an  action  of  ejectment,  brought  to  recover  posses- 
sion of  a  portion  of  the  Jimeno  Bancho.  The  respondent 
moves  that  the  statement  on  the  motion  for  a  new  trial  be 
stricken  out  and  disregarded.  There  is  nothing  in  the  tran- 
script that  purports  to  be  a  statement  on  motion  for  a  new 
trial,  nor  con  Ihe  statement  found  in  the  transcript  be  regarded 
as  made  on  motion  for  new  trial,  for  it  is  set  forth  in  the 
statement  preceding  the  certificate  of  the  Judge  that  the 
motion  for  a  new  trial  was  overmled,  wfaeteupon  die  defen- 


Oct,  1865.]  Haoab  v.  Lucab.  311 

Opiatoii  of  die  CMrt^Bhod«i»  J. 

dants  excepted,  etc.,  which  makes  it  apparent  that  it  waa 
intended  as  a  statement  on  appeal. 

When  the  plaintiff  offered  in  evidence  the  patent  from  the 
United  States  for  the  Jimeno  Bancho,  the  defoidants  objected 
on  the  gronnd  that  it  was  void  because  more  than  eleven 
leagues  of  land  had  been  granted  to  Manuel  Jimeno  Casarin, 
the  grantee  of  the  Jimeno  Rancho,  by  the  Governors  of  the 
Califomias,  prior  to  the  making  of  said  grant  The  objection 
was  overroled  by  the  Court  Subsequently  the  defendants 
offered  to  prove  ^at  prior  to  the  date  of  the  Jimeno  grant,  the 
Governors  of  the  Califomias  had  granted  to  Jimeno  two  tracts 
of  land  containing  more  than  eleven  square  leagues  of  land^ 
which  Jimeno  afterwards  sold  to  other  parties,  who  procured 
patents  therefor  from  the  United  States.  Upon  objection  being 
made,  the  Court  excluded  the  evidence.  The  ruling  of  the 
Court  in  these  lespects  is  assigned  as  error. 

This  question  is  identical  with  that  presented  in  Semple  v. 
Bagar,  27  CaL  168,  and  must  be  decided  adyersely  to  the 
defendants  upon  the  principles  announced  in  that  case.  Be- 
sides this,  there  is  no  just  ground  for  holding  the  patent  to  be 
void,  because  of  the  prior  grants  alleged  to  have  been  made  to 
Jimeno.  If  such  were  the  f  acts^  the  utmost  that  could  be  said 
is  that  the  decree  of  confirmation  was  erroneous,  and  that  the 
sabsequent  proceedings  founded  upon  it,  among  which  was  the 
issuing  of  patent,  were  also  erroneous.  It  cannot  be  claimed 
that  the  patent  is  absolutely  void.  It  requires  no  argument  to 
show,  that  under  such  circumstances,  it  is  not  competent  even 
for  the  United  States,  and  certainly  not  to  parties  who  do  not 
set  up  title  in  themselves  derived  from  the  United  States,  to 
attack  the  patent  collaterally.  (Stringer  v.  Young's  Lessees,  8 
Pet  320;  Boardman  v.  Beed^s  LesMss,  6  Pet  328;  BagneU  r. 
Broderick,  13  Pet  436.) 

Judgment  affinneda 
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Sawyer,  J.,  concurring  specially. 

There  is  nothing  in  the  record  to  show  that  respondent  ever 
had  notice  of  the  motion  for  a  new  trial,  or  that  he  in  any 
way  participated  in  those  proceedings.  But  conceding  the 
statement  to  be  properly  before  us,  it  presents  but  one  ques- 
tion, and  that  has  often*  been  decided  adversely  to  the  appel- 
lants. Bespondent  introduced  a  patent  from  the  United  States, 
issued  in  pursuance  of  a  decree  confirming  a  Mexican  grant 
embracing  the  land  in  question,  and  deraigned  title  from  the 
patentee.  Appellants — who,  so  far  as  shown  by  the  record^ 
are  naked  trespassers  —  offered  to  show  the  matter  dehors  the 
patent,  that  the  grantee  in  the  said  Mexican  grant  had,  before 
the  making  of  said  grant,  received  grants  of  other  lands  exceed- 
ing eleven  square  leagues,  and  that  said  grant  was  therefore 
void.  The  Court  properly  rejected  the  evidence^  if  for  no  other 
reason,  on  the  ground  that  defendants  have  no  sueh  statua  as 
enables  them  to  raise  the  question.  It  was  anbetantially  so 
decided  in  Doll  v.  Meador,  16  CaL  881,  and  the  principle  ^ere 
stated  was  recognized  as  correct  by  this  Court  in  Terry  v. 
Megerle,  24  CaL  629.  It  was  also  affirmed  in  Carder  w.  Bax- 
ter, 28  Cal.  99,  and  there  is  nothing  to  the  oontrarj  in  any 
decision  brou^t  to  our  notice. 

The  evidence  was  also  properly  rejected  upon  the  prineiplea 
determined  in  Semple  v.  Hagar,  27  CaL  168,  arising  under  the 
same  patent 

I  therefore  eonenr  in  the  affirmance  of  the  judgmsnt. 


MARIA  O'CONNOR  e.  PHILIP  H.  BLAKE. 

Pbior  AcnoM  PaxDiifO  ab  a  DBwrsa—  The  a«fiBM  «C  a  prtor  ll»  j 

ftYEiUble  only  where  the  plaintiff  at  leant,  la  both  aettona,  la 
DnBTS  ON  WHICH  ATTACHMBMn  MAT  laaus. —  iji  attaduiCBt  BMJ 

on  a  debt  contracted  at  anj  time  nlaee  the  pi— gi  ef  Ike  Practlee  AeU 

April  29th,  1851. 
riACTici  Act  'coNcmtiaNa  Attachmbxts. —  The  words  **  Bade  after  the 

aie  «f  this  Act*'  hi  the  Act  coneemlac  attaehaent^  ate  not  Umltei  to  < 
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c«Dtrtcted  after  tbe  anendiiMBt  of  tlw  AoC  la  1860^  bat  refer  to  the  Act  ma 
paoed  In  1851. 

BircKf  or  Omen  oh  Attackmbict^ —  Where  en  officer,  by  rlrtiie  of  •  eeeond 
attachment,  lerfes  on  property  already  In  hia  poeaeealon  by  rlrttie  of  a 
former  attachment,  tt  ia  only  neeeaaary  for  him  to  reton  that  he  haa  at- 
tached the  Intereat  of  the  defendant  In  the  property  then  In  hla  poaeeaaion. 

JoDGiTKNT  FOR  DETOfDMiT  D1S8OLVE8  AM  Attachmbnt. —  In  caao  of  «  dla- 
mlaaal  of  an  action  by  a  Inatlee  of  the  Peace  for  non-appearance  of  the 
platethf.  the  jndsment  for  defendant  operatea  aa  a  dlaaolvtlon  of  an  attach- 
neat,  althooch  the  loatice  retaiatatea  the  caa%  and  the  partlea  appear  and 
try  It 

Pown  or  JuRicn  to  Vacati  a  lin>Qii»rT.— •  A  Jnatlce  of  the  Peace  haa  bo 
power  to  racate  a  jndsment  of  dlemlaaal  on  the  growid  ef  BOB-appeartnea 
of  the  plalBtUr,  and  reinaUte  the  caaa. 

Jdoomxnt  in  Rbplbtik. —  In  an  action  to  recorer  poeaeaalOB  of  peraonal  prop- 
trty.  If  the  plaintiff  takea  the  property  at  the  commencement  of  the  aetloB* 
and  the  defendant  praya  a  return  of  It,  and  the  defendant  waa  entitled  to 
the  property  at  the  commencement  of  the  action,  bnt  hla  rtcht  haa  eeaaed 
and  Tested  In  the  plaintiff  before  trial,  the  Jndgment  ahonld  learo  tha  prop- 
erty In  plalntUTa  poaaeaalon,  bnt  award  coata  to  defendant 

Appeal  from  the  District  Oourt^  Foturtli  Judicial  Diflriet^ 
City  and  County  of  San  Francisco. 

In  the  case  of  Otis  «•  Barrett,  the  ConBtable,  in  his  Tetom 
on  the  attachment,  stated  that  he  had  attached  the  right,  title, 
and  interest  of  the  defendant  in  the  property,  the  same  being 
dien  in  his  possession.  The  plaintiff  appealed  from  the  judg- 
ment, and  from  an  order  denying  a  new  triaL 

The  other  facts  are  stated  in  the  opinion  of  the  Oourt 

Eugene  B.  Drake,  for  Appellant,  on  the  question  of  the  offi- 
cer's levy  under  the  Otis  attaehment,  cited  Taffte  t.  Manlane, 
14  Cal.  51,  and  Westervelt  v.  Pinkney,  14  Wend.  123;  and  on 
the  question  of  the  dismissal  of  the  action  dissolving  the  attaob- 
ment,  cited  9  Johnson,  140,  and  5  HiU^  428. 

P.  0.  Buckan,  for  Bespondent. 

By  the  Oouit,  8Ain>EB80]r^  0.  J. 

Action  against  a.  Constable  to  recover  the  possession  of  per- 
sonal property  taken  by  him  under  an  attachment  Trial  by 
the  Court,  judgment  for  defendant,  and  new  trial  denied* 
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The  defendant's  answer  contains  three  separate  and  distinct 
defenses.  First — ^That  the  property  in  question  belonged  to 
one  Stuaxty  and  that  the  defendant  held  the  same  by  virtue  of 
an  attachment  against  Stuart,  at  the  suit  of  Heywood  &  Har- 
mon ;  second  —  That  there  was  a  former  suit  pending  between 
one  Barrett,  plaintiff's  vendor,  and  defendant  to  recover  the 
same  goods;  and  third  —  That  the  goods  were  the  property  of 
said  Barrett,  and  the  defendant  held  the  same  under  an  attach- 
ment against  Barrett,  at  the  suit  of  one  Otis. 

At  the  trial  the  plaintiff  proved  a  prima  facie  case,  and 
rested.  The  question  submitted  to  us,  broadly  stated,  is 
whether  at  the  trial  the  defendant  sustained  either  of  his 
defenses. 

He  failed  to  sustain  his  first  defense  because  he  failed  to 
offer  any  evidence  of  title  to  the  goods  in  Stuart  at  the  date  of 
the  levy  of  the  Heywood  &  Harmon  attachment. 

When  (mother  action  pending  is  a  bar. 

He  also  failed  to  sustain  his  second  defense  because  the  pen- 
dency of  a  former  suit  by  Barrett,  the  plaintiff's  vendor,  was 
no  bar  to  this  action.  The  defense  of  a  prior  lis  pendens  is 
available  only  where  the  plaintiff  at  least,  in  both  actions  is 
the  same  person.  (Certain  logs  of  mahogany,  2  Sumner,  598 ; 
Wadleigh  v.  Veazie,  3  Sumner,  165.) 

Attachment  issued  out  of  Justice's  Court,  and  levy  of. 

Against  the  right  of  the  defendant  to  hold  the  goods  under 
the  Otis  attachment  which  was  levied  (if  levied  at  all)  prior 
to  the  sale  from  Barrett  to  plaintiff,  three  grounds  are  urged 
by  appellant:  First,  that  Otis  v.  Barrett  was  not  a  case  in 
which  a  Justice  of  the  Peace  could  lawfully  issue  an  attach- 
ment; second,  if  it  was  such  a  case  the  attachment  was  never 
issued  according  to  law;  and,  third,  if  it  was  lawfully  levied 
the  lien  thereunder  was  lost  by  reason  of  the  subsequent  dis- 
missal of  the  action,  notwithstanding  such  dismissal  was  after- 
wards set  aside  and  a  new  trial  granted  at  nrfiieli  As  plmiiitff 
recovered  a  judgment 


Oct,  1865.]  O'CoNJffOE  V.  BukKK.  315 

OylnloB  of  Um  Court  —  Sandenon,  C  J. 

The  cause  of  action  in  Otis  v.  Barrett  was  a  promissory 
note,  payable  on  demand,  and  bearing  date  on  the  27  th  of 
May,  1856,  and  renewed  by  Barrett  on  the  17th  of  April,  I860, 

This  contract  having  been  made  prior  to  the  28th  day  of 
April,  1860,  the  date  of  the  last  amendment  of  the  five  hun- 
dred and  fifty-first  section  of  the  Practice  Act  concerning 
attachments  in  Justices'  Courts,  it  is  claimed  that  no  attach- 
ment could  isBoe  thereon  because  the  words  '^  made  after  the 
passage  of  this  Act "  limit  the  right  to  an  attachment  to  con- 
tracts made  after  the  28th  day  of  April,  1860,  which  view  i« 
manifestly  imtenable. 

That  portion  of  section  fite  hundred  and  fifty-one  which 
defines  the  contracts  upon  which  attachments  may  be  had,  is 
now  and  always  has  been  the  same  since  the  Practice  Act  was 
passed,  on  the  29th  day  of  April,  1861.  In  that  respect  no 
change  was  made  by  the  amendatory  Act  of  the  28th  of  April, 
1860.  Hence  the  words  "this  Act"  obviously  refer  to  the 
Praetioe  Act  of  1851,  and  not  to  the  amendatory  Act  of  1860. 

Levy  of  an  attachment. 

The  second  point,  to  the  effect  that  there  was  no  valid  levy 
of  the  Otis  attachment,  is  also  untenable  in  our  judgment 
The  proper^  was  already  in  the  possession  of  the  defendant 
under  the  Heywood  &  Harmon  attachment  It  was  therefore 
unnecessary  to  make  a  seizure  under  the  Otis  attachment^  nor 
was  it  possible  for  the  defendant  to  make  a  second  taking  of 
that  which  he  had  already  taken  and  still  retained  in  his  pos^ 
session.  All  therefore  which  he  was  called  upcm  to  do  in 
order  to  effect  a  valid  levy,  was  to  so  return  upon  the  back  of 
the  attachment,  which  was  done  we  think  substantially  in  con- 
formity with  the  statute.     (Bitter  v.  Scannell,  11  CaL  238.) 

lAen  of  an  attachment  ceases  on  dismissal  of  suit. 

We  are  inclined  to  think,  however,  that  the  third  point,  to 
the  effect  that  the  lien  under  the  attachment  ceased  upon  the 
dismissal  of  the  action  in  which  it  was  issued,  is  well  put 
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The  one  hundred  and  thirty-fifth  section  <rf  the  Practice  Act, 
which  is  made  applicable  to  Justices'  as  well  as  District  Courts, 
provides  that  if  the  defendant  recover  judgment  all  property 
attached,  etc,  remaining  in  the  hands  of  the  Sheriff  shall  be 
delivered  to  the  defendant,  and  the  attachment  shall  be  dis- 
charged and  the  property  released  therefrom.  In  case  of  a 
dismissal  of  a  suit  for  non-appearance  of  the  plaintiff,  it  miust 
be  held  that  the  judgment  for  the  defendant  ip90  faelo  operates 
as  a  dissolution  of  the  attachment  We  find  no  provision 
authorizing  a  Justice  of  the  Peace  to  vacate  a  judgment  and 
reinstate  the  cause  after  a  judgment  of  dismissal  on  the  ground 
of  the  non-appearance  of  the  plaintiff  as  provided  in  sections 
five  hundred  and  eighty-six  and  five  hundred  and  ninety-one. 
Section  six  hundred  and  twenty-two  relates  only  to  new  trials 
and  has  no  application.  When  once  properiy  dismissed  on  the 
grounds  stated,  the  case  is  out  of  Court  and  the  proceedings 
ended,  and  the  Justice  has  no  further  control  over  it  {Sprague 
V.  Shed,  9  John.  140;  Hunt  v.  Wickwire,  10  Wend€^  104:.) 
The  Justice  in  this  case  afterward  reinstated  the  case  and  ren- 
dered judgment  for  plaintiff.  As  the  defendant  appeared  in 
the  action  and  submitted  himself  anew  to  the  jurisdiction  of 
the  Court  the  judgment  may  be  binding  upon  him,  bat  the 
action  thus  restored  could  not  affeet  the  rights  of  atrangera. 

Judgment  in  action  to  recover  poeeeseion  of  personal  property. 

The  right  of  the  defendant,  therefore,  to  retain  the  property 
ceased  at  half  past  four  p.  m.  on  the  17th  of  March,  eighteen 
hundred  and  sixty-three,  at  which  time  a  judgment  of  dis- 
missal was  entered  in  Otis  v.  Barrett.  But  the  demand  and 
refusal  upon  which  the  present  action  was  brought  were  made 
on  the  morning  of  that  day,  and  this  action  was  actually 
brought  and  the  property  taken  from  the  custody  of  the 
defendant  at  least  an  hour  and  a  half  before  the  judgment  in 
Otis  V.  Barrett  was  rendered.  Hence  the  defendant's  right  to 
the  possession  of  the  property  waa  perfect  at  the  time  he 
refused  to  deliver  it  to  the  plaintiff,  and  at  the  time  this  action 
was  brought,  but  ceased  before  the  trial,  and  at  the  time  of 
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the  trial  he  had  no  right  to  its  possesaioiL  The  only  question 
rnnaining  is  as  to  what  the  judgment  of  the  Court  ought  to 
be  where  such  are  the  conditions. 

In  actions  of  this  character  both  plaintiff  and  defendant  are 
to  be  considered  as  actors,  (1  Chitty^s  Pleading,  165;)  and 
where,  as  ia  the  present  case,  the  plaintiff  has  obtained  pos- 
session of  the  property  in  dispute  at  the  oonmienoement  of 
the  action  and  the  defendant  asks  for  a  return  of  the  property 
ia  his  answer,  he  to  that  extent  is  an  actor  and  stands  in  the 
attitude  of  a  plaintiff,  and  if  at  the  trial  it  shall  appear  that 
he  is  not  entitled  to  the  possession  for  the  reason  that  his 
interest  therein  has  ceased  intermediate  the  commencement  of 
the  action  and  the  trial,  and  the  right  to  the  possession  has 
vested  in  the  plaintiff,  the  Court  will  not  render  a  judgment 
in  favor  of  the  defendant  for  the  possession  of  the  property  or 
its  value,  but  will  leave  the  property  in  the  possession  of  the 
plaintiff  where  it  belongs,  and  give  the  defendant  a  judgment 
for  costs  only. 

It  follows  that  the  judgment  must  be  modified  by  striking 
out  all  except  that  relating  to  costs. 

And  it  is  so  ordered. 

111.  Justice  Bhodxs  expressed  no  opinieii. 


WILLIAM  ROBINSON  tr.  W.  O.  FORREST. 

Pn-aVFTIOKSB    MAT    ATTACK    STATB    PATBMT^ — A    pcnOD    WhO    hftS   Mttlcd 

and  claimed  at  a  pr«-«iDptloner  anaorrejed  paMIe  laad  of  th«  United  Stataa, 
before  a  lale  ot  tke  nme  aa  awamp  and  oTerflowed  laad,  and  the  laaaance 
«r  a  patent  therefor  bj  the  State,  ia  In  toch  prirltj  with  the  title  of  the 
Halted  Btatea  aa  enablei  htan  to  attack  the  patent  by  ihowlag  that  the  land 
to  not  swamp  and  orerflowed. 

■fiNDica  THAT  Lahp  IS  SwAMY  AX*  OmvLOWKu — ▲  patent  o(  the  State, 
for  land  sold  ae  ewamp  and  OTerflowed,  before  the  Mme  haa  been  Uated  to 
the  State  by  the  United  States  as  swamp  and  OTorflowed  land,  to  not  con- 
dnslYe  oTidence  of  the  character  of  the  aame,  bat  parol  eridc&ee  wmj  be 
latrodnced  to  ahow  whether  It  to  dry,  or  awamp  and  overflowed. 

UoAL  SoBDXTxsioira  OF  Public  Lamp. —  The  phraee  ''togal  a«bdlTtaloB%*'  as 
used  In  the  Act  of  Congress^  paaaed  September  SSth,  1S60,  retotinc  to  awamp 
and  OTerflowed  landa,  retors  to  the  SMtlKaf  aohdlvlatoa  mder  the  Con- 
rressional  system  of  sarrejiL 
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Stati  Ownebship  ov  Swamp  Jjkmm, —  The  doctrine  that  the  Stato  Is  the 
owner  of  all  ewamp  and  oTerflowed  lands  tn  Iti  limits,  as  laid  down  In 
Summen  t.  DiokiMon,  9  CaL  664,  and  Kemam  ▼.  OfWth,  XT  GaL  8T, 
modified. 

Plat  of  UnxtU)  States  Susm  as  Btidbnci.-*- In  the  trial  of  am  Issue  be- 
tween one  claiming  nnder  the  State,  and  a  pre-emption  claimant,  ae  to 
whether  a  particular  tract  of  land  ie  swamp  and  overflowed,  the  approved 
plat  of  the  survey  by  the  United  States  Is  admissible  In  evidence  to  show  the 
lines  of  the  legal  subdivisions,  but  not  to  prove  that  the  lands  are  swamp 
and  overflowed. 

Apfeai<  from  the  District  Court,  Fifth  Judicial  District^ 
San  Joaquiu  Count;. 

Tfiis  action  was  commenced  July  30th,  1863. 

The  other  facts  are  stated  in  the  opinion  of  the  Oourt. 

P.  L.  Edwards,  for  Appellant,  contended  that  a  patent 
could  not  be  impreached  by  parol  evidence  in  ejectment,  and 
cited  1  Scam.  166;  The  People  v.  Livingston,  8  Barb.  268; 
Curl  V.  Barrett,  2  Smeede,  68 ;  Parker  v.  Claibome,  2  Swan, 
695,  and  Sargent  t.  Doe,  84  Miss.  118. 

He  also  insisted  that  the  respondent  had  no  title  upon  which 
he  could  defend,  and  cited  Richardson  y.  Robinson,  9  Missouri^ 
801;  Terry  v.  Megerle,  24  Oal.  610;  Sarpy  tr.  Pepin,  7  Mi»- 
souri,  603,  and  Summers  v.  Dickinson,  9  CaL  654.  He  also 
insisted  that  the  plat  of  survey  was  admissible  in  evidence  to 
show  that  the  United  States  had  recognized  the  land  as  swamp 
and  overflowed. 

Budd  dk  Carr,  for  Respondent,  argued  that  defendant  had 
a  right  to  show  that  the  patent  conveyed  to  the  plaintiff  no 
title  from  the  State,  and  cited  Patterson  y.  Winn,  11  Wheat. 
880 ;  Winter  v.  Oromm^lin,  18  How.  87,  and  also  insisted  that 
a  pre-emptioner  on  unsurveyed  land  connected  himself  with 
the  title  of  the  United  States,  and  cited  Kile  v.  Tubhs,  28  Cal. 
432 ;  Vol.  12  Laws  of  U.  8.  p.  410,  Sec.  7;  Id.  Vol  10,  Pages 
306,  309,  810,  Sees.  10  and  12 ;  McApee  v.  Keim,  7  Smeede 
and  Marshall,  780;  and  LUOe  ▼.  BtaU  of  Arhmmt,  9  How. 
333. 
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By  the  Courts  Bhodss,  J, 

This  18  one  of  a  yery  large  class  of  easei,  presenting  qnes* 
tions  of  conflict  between  titles  derired  from  the  State,  under 
a  sale  of  land  as  swamp  and  overflowed  land,  and  titles  or 
claims  derived  directly  from  the  United  States  which,  in  con- 
sequence of  the  great  delay  that  has  occurred  in  definitely 
ascertaining  the  lands  that  inured  to  the  State,  under  the 
Swamp  Land  Act  of  Congress  of  the  28th  of  September,  1850, 
promises  to  become  stiU  more  numerous.  The  action  is  eject- 
ment^ and  was  brought  in  December,  1863.  The  plaintiff 
daims  imder  a  patent,  issued  in  June,  1862,  as  ef  swamp  and 
overflowed  lands.  The  defendant  claims  the  right  of  pre- 
emption, and  alleges  a  settlement  upon  the  land  for  that  pur- 
pose in  1858.  The  plat  of  the  survey  of  the  township, 
including  the  land  in  controversy,  does  not  appear  to  have 
hen  approved  by  the  United  States  Surveyor-General  until 
1864.  The  verdict  was  for  the  plaintiff,  and  a  new  trial  bar- 
mg  been  granted,  the  plaintiff  appeals  from  the  order. 

The  new  trial  was  granted  on  the  ground  of  errors  jn  law 
occurring  at  the  trial,  and  excepted  to  by  the  defendant  After 
the  plaintiff  had  introduced  in  evidence,  against  the  objection 
of  the  defendant,  the  patent  from  the  State,  and  the  approved 
plat  of  the  survey,  the  defendant  offered  to  prove  by  parol 
evidence  that  the  land  was  not  swamp  and  overflowed  land; 
also,  that  at  the  time  of  issuing  the  patent  the  defendant  oc- 
cupied and  still  occupies  the  land  in  controversy,  with  his 
family;  that  he  had  gone  on  the  land  in  good  faith  to  pre- 
empt the  same  under  the  pre-emption  laws  of  the  United 
States;  that  he  had  fuHy  complied  with  the  requirements  of 
such  laws  up  to  the  present  time;  and  that  he  was  competent 
and  qualified  in  every  respect  to  pre-empt  the  land  as  public 
hmd  of  the  United  States.  The  plaintiff  objected  to  the  testi- 
mony on  the  ground  that  the  patent  and  plat  were  conclusive 
evidence  of  the  character  of  the  land  as  against  the  defendant 

Keitiier  party  questicms  the  authority  of  the  case  of  Keman 
T.  Ori^h,  27  OaL  87,  in  which  it  la  held  tliat  the  question 
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whether  the  title  to  any  given  tract  of  land  inured  to  the 
State,  by  virtue  of  the  Act  of  Congresa  of  the  28th  of  Sept«m- 
ber,  1850,  was  to  be  answered  by  asoertaining  as  a  matter  of 
fact  whether,  at  the  date  of  the  passage  of  the  Act,  the  land 
was  ^^ swamp  and  overflowed  land''  within  the  meaning  of 
the  Act,  and  that  if  it  was  proven  to  be  such,  then  the  title 
vested  in  the  State.  The  plaintiff,  while  assenting  to  this 
doctrine,  says  that  the  patent  from  the  State  is  ooncliisive 
against  the  defendant,  because  he  has  no  title  upon  which  he 
can  defend  and  because  he  does  not  bring  himself  in  privity 
with  a  common  or  paramount  source  of  title,  and  because  he 
asserts  what  the  plaintiff  denominates  ^a  mere  hypothetical 
equity,  which  he  has  neither  averred  nor  proved.'' 

What  title  from  United  States  required  to  enable  one  ta  conteat 

State  patent 

There  is  no  rule  requiring  that  the  defendant  shall  have  m 
perfect  legal  title  derived  from  the  United  States  before  he  can 
question  the  validity  of  the  title  claimed  under  the  State.  It 
is  simply  necessary  that  there  shall  be  a  pririty  of  title  between 
him  and  the  United  States  —  that  is,  that  he  shall  possess  some 
right,  title,  interest  or  claim  in  or  to  the  lands  that  is  permitted 
by  the  laws  of  the  United  States,  to  be  acquired  before  the 
final  transmission  of  title,  and  which  is  recognized  by  those 
laws,  as  a  valid  subsisting  right,  though  further  acts  may  be 
necessary  to  be  performed  by  both  parties  before  the  title 
finally  passess  from  the  United  States  to  the  claimant.  A  pre- 
emption daim  will  answer  this  description.  In  Lytle  v.  The 
State  of  Arkansas,  9  How.  833,  Mr.  Justice  McLean,  in  deliv- 
ering the  opinion  of  the  Court,  made  use  of  this  language, 
which  has  been  so  often  quoted  in  discussions  respecting  pre- 
emption claims:  ^^The  claim  of  a  pre-emption  is  not  that 
shadowy  right  which  by  some  it  is  considered  to  be.  Until 
sanctioned  by  law  it  has  no  existence  as  a  substantive  right. 
But  when  covered  by  the  law  it  becomes  a  l^al  right,  subject 
to  be  defeated  only  by  failure  to  perform  the  conditions  annexed 
to  it"    (See  also  Bernard's  Beirs  v.  Ashley's  Heirs,  18  Bbw« 
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43;  Oariand  v.  Wyrm,  20  How.  6;  Terry  r.  Megerle,  24  CaL 
610;  Kile  v.  Tnbbs,  23  Cal.  482.) 

Tlie  seventh  section  of  the  Act  of  GbngresB  of  May  80th, 
1862,  provides  ^*  that  in  regard  to  settlements,  which,  by  exist- 
ing  laws,  are  authorized  in  certain  States  and  Territories  upon 
unsiuveyed  lands,  which  privilege  is  hereby  extended  to  Cali- 
foria,"  the  pre-emption  claimant  shall  be  required  to  file  his 
declaratory  statement,  etc  Among  other  Acts  authorizing  a 
settlement  upon,  and  the  acquisition  of  the  right  of  pre-emp- 
tion to,  unsurveyed  land,  is  the  Act  of  July  17th,  1854.  (10 
U.  8.  Statutes  at  large,  p.  305;  the  Act  of  July  22d,  1854,  Id. 
p.  310;  and  the  Act  of  August  4th,  Id.  p.  575.) 

The  evidence  offered  by  the  defendant  was  a  portion  at  least 
of  that  which  was  necessary,  in  order  to  bring  him  within  the 
provisions  of  the  Act  of  Congress  of  1862,  and  show  that  he 
had  acquired  such  a  right  of  pre-emption  to  the  lands  in  oonr 
troversy,  as  could  be  held  in  the  unsurvBTed  public  lands. 

Another  ground  of  the  motion  for  a  new  trial,  was  thft 
alleged  error  in  admitting  in  evidence  the  plat  of  Uie  survey 
of  the  township,  on  which  the  lands  in  controversy  were  noted 
as  swamp  lands.  It  was  offered  as  evidenod  to  prove  that  the 
lands  in  controversy  were  swamp  and  overflowed  lands.  The 
opinion  of  the  Court  in  granting  a  new  trial  not  being  before 
hb,  and  there  being  nothing  in  the  record  indicating  the  grounds 
upon  which  the  order  was  made,  it  is  proper  that  this  point 
ahonld  also  be  passed  upon. 

In  offering  in  evidence  the  plat,  reliance  doubtless  was 
placed  mainly  upon  the  surveyor's  descriptive  notes  found 
upon  the  plat,  indicating  that  the  lands  in  controversy  were 
swamp  lands,  but  we  will  not  undertake  to  say  that  sueh  was 
the  only  manner  that  he  intended  to  make  the  plat  available 
aa  evidence. 

Map  of  survey  of  swamp  land  as  evidenes. 

The  descriptive  notes  on  the  plat  are  not  eondusivB  evi» 
'  deuce  of  the  character  of  the  landf  for  whan  the  hounds  of  a 
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tract  are  given^  the  question  whether  the  tract  is  or  is  not 
included  within  the  lands  granted  as  swamp  and  overflowed 
landy  is  a  question  of  fact;  and  where  the  question  arises, 
prior  to  the  time  when  it  is  finallj  ascertained  on  behalf  of 
the  General  Gk)vemment  and  the  State,  what  lands  passed  to 
the  State  under  the  grant,  it  must  be  determined  as  the  same 
question  would  be,  when  involved  in  a  controversy  between 
private  persons,  respecting  lands  bearing  no  relation  to  the 
Act  of  Congress.  (Keman  v.  Oriffith,  suprcL)  Neither  the 
laws  of  Congress,  nor  the  statutes  of  this  State,  nor  the 
instructions  issued  from  the  (General  Land  Office,  have  consti* 
tuted  the  plat  as  evidence  between  the  General  Government 
and  the  State,  that  the  lands  are  or  are  not  such  lands  as  were 
granted  ij  the  Act  of  Congress  to  the  State.  It  was  designed 
for  a  veiy  different  purposa  It  might  properly  be  adopted, 
as  it  has  been,  by  the  General  Government  and  several  of  the 
States,  as  evidence  of  the  character  of  the  lands,  but  until  it  is 
so  adopted,  it  is  not  competent  evidence  to  prove  the  fact  in 
question.      « 

The  plaintiff,  however,  in  offering  the  plat  did  not  limit  the 
offer  to  the  descriptive  notes  found  thereon,  and  it  becomes 
material  to  inquire  whether  it  was  not  oompetent  evidence,  in 
connection  with  other  evidence,  to  show  that  the  title  passed 
to  the  State,  under  the  Act,  though  not  suffident  by  itself  to 
show  the  character  of  the  land. 

Cases  are  liable  to  arise,  as  may  readily  be  conceived,  in 
which  the  survey  would,  not  only  be  admissible  in  evidence, 
but  absolutely  essential  to  a  recovery  upon  the  patent  issued 
by  the  State,  for  swamp  and  overflowed  land.  The  principle 
is  advanced  in  Summers  v.  Dickinson,  9  Cal.  554,  and  ai&rmed 
in  Owens  v.  Jackson,  Id  322,  and  Keman  v.  Oriffiih,  supra, 
that  upon  the  passage  of  the  Act  of  Congress  of  September  28th, 
1850,  the  State  became  the  absolute  owner  of  all  the  swamp 
and  overflowed  lands  within  her  limits  that  had  not  been  dis- 
posed of,  the  Act  itself  operating  as  a  full  and  perfect  convey- 
ance in  presenti.  The  truth  of  the  proposition,  as  a  general 
proposition,  and  when  applied  to  the  larger  portion  of  the 
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gwamp  and  oyerflowed  lands^  is  not  questioned,  but  some 
modification  of  the  general  rule  will  be  required  when  its 
application  is  sought  in  respect  to  certain  portions  of  those 
land^  situated  adjacent  to  the  line  dividing  such  lands  from 
the  dry  lands.  Those  cases,  perhaps,  did  not  require  any  par- 
ticular notice  to  be  taken  of  the  third  section  of  the  Act  of 
Congress,  which  is  as  follows:  "That  in  making  out  a  list 
and  plats,  of  the  land  aforesaid,  all  legal  subdivisions,  the 
greater  part  of  which  is  '  wet  and  unfit  for  cultivation,'  shall 
be  included  in  the  said  list  and  plats;  but  where  the  greater 
part  of  any  subdivision  is  not  of  that  character,  the  whole  of 
it  shall  be  excluded  therefrom.''  This  section  must  be  read 
in  connection  with  the  first  section,  in  order  to  ascertain  the 
lands  intended  to  be  granted.  A  patent  is  required  by  the 
second  section  to  be  issued  by  the  G^eneral  (Jovemment  to  the 
State,  at  the  request  of  the  Governor,  for  all  the  lands  granted; 
and  for  that  purpose  the  Secretary  of  the  Interior  is  required 
to  make  out  a  list  of  the  lands  described  in  the  first  section. 
No  provision  is  made  in  the  Act  for  the  issuing  of  a  x>fttent  for 
any  lands  not  included  in  the  list  The  lands  granted  must 
be  identical  with  those  required  to  be  included  in  the  list,  and 
for  which  the  patent  is  to  be  issued.  The  third  section 
amounts  in  some  respects  to  a  limitation  upon  the  general 
temis  of  the  first  section,  and  constitutes  a  more  accurate 
designation  of  the  lands  granted.  The  legal  subdivisions  men- 
tioned are  the  subdivisions  made  under  the  authority  of  Con-* 
gress  alone.  The  smallest  subdivisions,  under  the  Congres- 
sional syst^n,  are  quarter-quarter  sections,  or  forty  acre  lots, 
unless  a  fractional  quarter  section  is  subdivided,  when  the  sub- 
divisions may  be  smaller  than  fortjr  acre  lots,  and  different  in 
Aeir  general  form.  It  is  to  these  smallest  subdivisions  that 
reference  is  made  in  section  three,  and  if  the  greater  part  of 
any  such  subdivision  is  wet  and  unfit  for  cultivation,  it  vests 
in  the  State.  This  is  the  obvious  meaning  of  the  term  "  legal 
snbdivisions,''  as  employed  in  that  section,  and  this  construc- 
tion is  given  to  it  by  the  Department  of  the  Interior,  as 
appears  by  the  rales  and  instrudioiis  issued  soon  after  the 
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passage  of  the  Act^  as  well  as  at  a  late  date^  (See  Lester's 
Land  Laws,  543,  551.)  Where  the  whole  of  a  township,  sec- 
tion, or  subdivision  of  a  secticm  is  of  the  character  embraced 
in  the  grant,  the  title  of  course  passed  to  the  State.    (Id.  644.) 

The  first  section,  when  read  in  connection  with  the  third, 
which  serves  to  limit  and  define  the  more  general  terms  of  the 
first,  expresses  a  grant  to  the  State  of  the  legal  subdivisions  of 
the  public  land,  the  greater  part  or  all  of  which  are  wet  and 
unfit  for  cultivation,  and  is  not  a  grant  of  the  swamp  and 
overflowed  land^  without  regard  to  l^al  subdivisions.  In 
case  the  subdivisicm  is  intersected  by  the  boxmdarj  of  the 
Bwamp  and  overflowed  land,  tiie  question  whether  such  sub- 
division vested  in  the  State,  is  solved  by  ascertaining,  as  a 
matter  of  fact,  whether  the  greater  part  of  such  subdivision  is 
swamp  and  overflowed  land,  or  dry  land.  It  thus  appears 
that  under  the  operation  of  the  Act,  diy  land  may  be  indiuded^ 
and  swamp  and  overflowed  may  be  excluded  from  the  grants 
and  that  where  the  land  lies  adjacent  to  the  margin  of  swamp 
land,  the  title  to  any  given  parcel  of  swamp  land  does  not 
vest  in  the  State,  unless  it  appears  that  it  forms  the  larger 
part  of  a  legal  subdivision.  It  is  in  respect  to  legal  subdi- 
visions situated  at  the  margin  of  the  swamp  and  overflowed 
land  that  the  general  proposition  announced  in  the  oases  above 
cited  require  this  modification:  that  if  the  swamp  and  over- 
flowed land — or,  as  it  is  expressed  in  section  three,  the  land 
**  wet  and  unfit  for  cultivation '' — falling  within  any  legal  sub- 
division does  not  constitute  the  greater  part  of  such  subdi- 
vision, such  portion  of  swamp  and  overflowed  land  is  not  in- 
cluded within  the  terms  of  the  grant 

Where  the  lands  are  so  situated,  that  they  do  not  fall  within 
a  legal  subdivision —  according  to  the  signification  of  that  term 
as  employed  in  section  three  —  that  might  be  ixftersected  by 
the  boundary  line  of  the  swamp  and  overflowed  land,  no  prao- 
tical  question  can  be  made  as  to  their  being  included  in  the 
grant,  or  as  to  the  Act  operating  as  to  them,  as  a  grant  in  pre- 
senti;  and  a  survey  made  under  the  authority  of  Congress 
would  not  seem  to  aid  or  in  any  manner  ascertain  the  title  of 
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the  State;  but. when  a  parcel  of  swamp  and  overflowed  lands 
does  fall  within  a  subdivision  so  situated,  a  survey  maj  not 
only  be  proper  but  indispensable,  as  the  only  means  of  ascer- 
taining whether  the  title  to  the  given  paroel,  vested  in  the 
State  by  virtue  of  the  Act  of  Congress. 

Neither  a  private  survey  nor  one  made  under  the  authority 
of  the  State  will  answer  this  purpose,  but  it  nmst  be  made 
nnder  the  authority  of  the  United  States.  Even  after  a  prin- 
cipal meridian  and  a  base  line  have  been  established,  and  the 
sxterior  lines  of  the  townships  have  been  surveyed,  neither  the 
teetions  nor  their  subdivisions  can  be  said  to  have  any  exist* 
enoe,  until  the  township  is  subdivided  into  sections  and  quar- 
ter sections  by  an  approved  survey.  The  lines  are  not  asoer* 
tained  by  the  survey,  but  they  are  created,  and  although  a 
surveyor  may,  in  advance  of  the  making  of  the  subdivision  of 
the  township,  by  the  Deputy  of  the  United  States  Surveyor- 
General,  run  lines  with  the  greatest  practicable  exactness  from 
the  comers  established  on  the  exterior  lines  of  the  township, 
to  ascertain  the  bounds  of  any  given  quarter-quarter  section^ 
still  when  the  survey  comes  to  be  made  under  die  direction  of 
the  Surveyor-General,  the  difference  between  the  two  surveys 
may  be  such  that  the  forty  acre  lot,  which,  under  the  private 
and  theoretically  the  more  accurate  survey,  appeared  to  fall 
within  the  lands  listed  to  the  State,  will  be  excluded  from  the 
list)  or  vice  versa. 

The  plat  of  the  survey  of  the  township  was  admissible  in 
evidence,  for  the  purpose  of  showing  the  lines  of  the  sub- 
divisions including  the  lands  in  c<mtroversy,  but  not  for  the 
purpose  of  proving  by  the  surveyor's  descriptive  notes  found 
npon  the  plat,  that  those  subdivisions  are  swamp  and 
flowed  lands. 

Order  granting  a  new  trial  affirmed. 
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T.  O.  BRUNN  V.  MARTIN  MURPHY  et  aU. 

C4n  AmaMBD. —  O'OraOif  t.  Banihitti,  28  GaL  S8T,  afflrmed. 

▲••■•SKBiiv  FOB  Taxbs.— An  asBesBineBt  ^  land  for  taxes  to  "Morpbj  and 
Dooley,  and  to  all  owners  and  claimants  known  or  unknowB,  and  to  all 
owners  and  claimants  of  any  Interest,  present  or  future,  therein,  or  any  Iloi 
Bpon  the  same,**  Is  good  under  the  BeTennt  Act  of  1854,  as  amended  taj  the 
Acts  of  1867  and  1859. 

Bhbcbiption  of  Land  sold  im  Tax  DaiD^-^If  the  description  of  tho  land  a«- 
sessed  Is  definite  and  accurate  In  the  assessment,  and  Is  Inserted  In  the  tax 
deed,  and  the  purchaser  at  the  sale  buys  a  portion  of  It  for  the  taxes  and 
costs,  such  description  In  the  tax  deed  of  the  portlcB  sold  as  wUl  enaUa  Its 
houndarlet  to  be  determined  by  extrinsic  erideace^  applying  the  dsBcripttaa 
te  the  deed  to  the  land.  Is  sufficient. 

Appkal  from  the  District  Court,  Fourtih  Judicial  District, 
City  and  County  of  San  Francisco. 

The  property  was  assessed  for  the  fiscal  year  ending  June 
80th,  A.  D.  1862,  at  four  thousand  dollars,  ''to  Murphy  and 
Dooley,  and  to  all  owners  and  claimants,  known  or  unknown, 
and  to  all  owners  and  claimants  of  any  interest,  present  or 
future,  therein,  or  any  lien  upon  the  same/'  The  assesament 
described  the  lot  assessed  as  ''commencing  on  the  south- 
westerly comer  of  Herman  and  Mission  streets;  thence  west- 
erly on  Herman  street  three  hundred  and  eighty  feet;  thence 
southerly,  parallel  with  Valencia  street,  five  himdred  and  fifty 
feet,  to  Ridley  street;  thence  easterly  along  Ridley  street  fifty- 
seven  feet;  thence  north  eight  degrees  twenty-five  minutes 
east  three  hundred  and  five  feet;  thence  south  eighty-seven 
degrees  fifty  minutes  east  two  hundred  and  fifty-six  feet  to 
west  line  of  Mission  street ;  thence  northerly  on  Mission  street 
three  hundred  and  thirty  feet,  to  the  place  of  beginning/' 

At  the  sale,  James  A.  Gauley  was  the  bidder,  who  was  will- 
ing to  take  the  smallest  portion  of  the  lot  and  pay  the  taxes 
and  costs;  and  the  deed,  after  reciting  the  assessment,  and 
that  Gauley  was  the  bidder  who  was  willing  to  take  the  small- 
est portion  of  the  lot  and  pay  the  taxes  and  costs,  described 
the  portion  sold  to  him  as  "  the  lot  of  land  commencing  on  the 
Bontiiwesterly  comer  of  Herman  and  Mission  streets;  thenoe 
running  westerly  on  Herman  street  twenty-five  feet;  tibanoe 
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at  ri^t  angles  southerly  to  land  assessed  to  Murphy  and  Doo- 
ley,  and  also  to  J.  P.  Holden;  thence  south  eighty-seven  decrees 
fifty  minutes  east  to  Mission  street;  thence  northerly  on  Mis- 
aion  street  three  hundred  and  thirty  feet,  to  the  point  of  hegin- 
aing/'  Plaintiff  was  the  assignee  of  Oauley. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

B.  A.  Latvrence,  for  Appellant 

H.  H.  Haighi,  for  Eespondenta, 

By  the  Court,  Sawtie,  J. 

This  is  an  action  to  recover  a  tract  of  land  in  San  Francisoo. 
The  plaintiff  offered  in  evidence  a  tax  deed  executed  upon  a 
sale  made  for  taxes  for  the  fiscal  year  ending  June  30th,  1861. 
Objection  was  made  to  its  introduction  on  the  ground  that  it 
was  defective  in  numerous  specified  particulars  required  by 
the  statute  to  be  stated  in  a  tax  deed,  and  on  other  grounds. 
The  objection  was  sustained,  and  iJie  deed  excluded.  The 
plaintiff  having  no  other  title,  judgment  was  rendered  against 
him.  A  motion  for  a  new  trial  having  been  made,  and  denied, 
plaintiff  appeals  from  the  order  denying  the  motion,  and  from 
the  judgment. 

The  only  objections  to  the  introduction  of  the  tax  deed 
worthy  of  consideration  are  those  relating  to  its  sufficiency 
under  the  statute.  Since  the  trial  of  this  case  in  the  District 
Court,  the  case  of  O^Orady  v.  Bamhisel,  23  Cal.  287,  has 
been  finally  decided  on  petition  for  rehearing,  in  which  a  deed 
differing  somewhat  in  form  and  minor  details,  yet  in  all  essen- 
tial particulars  similar  to  the  one  in  question,  was  held  to  be 
sufficient  That  case  was  twice  thoroughly  argued  before  oar 
predecessors,  and  the  judgment  had  the  concurrence  of  four 
Justices,  there  having  been  a  change  in  one  of  the  members  of 
the  Court  between  the  first  and  second  decisions.  We  do  not 
feel  called  upon  to  reinvestigate  the  questions  determined  in 
ftat  ease. 
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AssMsment  of  property. 

The  motion  for  new  trial,  made  since  the  decision  in  O^Orady 
V.  Bamhisel,  was  denied  on  the  authority  of  Mosa  y.  Shear,  25 
CaL  38,  npon  the  supposition  that  the  tax  for  which  the  sale 
in  question  took  place,  was  levied  under  section  sixty-four  of 
the  Eevenue  Act  of  1854,  construed  in  that  case.  The  learned 
Judge  evidently  overlooked  one  or  two  of  the  numerous 
amendments  and  changes  in  the  revenue  laws  made  since  1854. 
Section  fifty-five  of  the  Act  of  1857  repeals  in  express  terms 
"sections  fifty-nine  to  sixty-six,  inclusive  ♦  ♦  ♦  of  an 
Act  passed  on  the  15th  of  May,  1854,  entitled  'An  Act  to 
provide  revenues,*''  etfi.  (Laws  1857,  p.  344,  Sec  65.)  The 
tax  in  question  was,  therefore,  not  levied  under  sections  sixty- 
four  and  sixty-five  of  the  Act  of  1854,  but  under  the  Act 
of  1857,  as  further  amended  by  the  Act  of  1859.  Section 
three  of  the  Act  of  1857,  as  amended  by  section  two  of  the  Act 
of  1859,  contains  a  provision  designed  to  obviate  the  ques- 
tions involved  in  Mo9s  v.  Shear,  which  provision  is  as  follows: 
"Provided,  all  real  estate  and  personal  property  shall  be  as- 
sessed to  a  person,  firm,  corporation,  association  or  company, 
as  herein  provided,  if  any  owner  or  claimant  shall  be  Imown 
to  the  Assessor,  and  to  all  owners  and  claimants  of  any  interest, 
present  or  future  therein,  or  any  lien  upon  the  same,  and 
no  error  in  regard  to  such  owner  or  claimant  shall  in  anywise 
affect  the  validity  of  such  assessment''  (Laws  1859,  p.  346| 
Sec.  2.) 

And  to  carry  out  this  idea,  and  as  a  still  further  guard 
against  an  escape  through  a  defective  assessment  even  under 
this  stringent  provision,  section  twenty-three  was  also  amended 
so  as  to  read  as  follows:  "The  matters  directed  by  section 
eighteen  to  be  substantially  recited  in  the  tax  certificate,  and 
by  section  twenty-two  in  the  deed,  shall  be  deemed,  and  they 
arc  hereby  declared  to  be,  all  the  requisites  essential  to  the 
validity  of  sales  made  for  taxes  —  and  a  deed,  made  in  conform- 
ity with  the  requirements  of  section  twenty-two,  shall  convey 
to  the  grantee  the  absolute  title  to  the  lands  described  in  said 
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deed,  and  free,  and  clear  of  all  encumbrances,  ♦  ♦  ♦  what- 
ever, whether  said  land  was  taxed  to  such  person  or  persons, 
corporation  or  corporations,  6y  name,  or  not/*  etc  (lb.  849.) 
It  would  aeem,  that,  if  there  is  any  possibility  of  obviating 
by  mesns  of  hitman  language  the  force  of  appellant's  criti- 
cisms upon  the  aasessment  ^  to  Murphy  and  Dooley,  and  to 
other  known  and  unknown  owners  and  claimants^''  the  Legis- 
lature has  accomplished  it  in  these  provisions.  If  not,  tibat 
body  may  well  despair  of  accompliahing  the  desired  result,  aftd 
Assessors  may  also  despair  of  ever  making  an  nmrsmiMkt  ihat 
will  stand  the  teat  of  judicial  scrutiny. 

Description  in  tax  deed. 

A  point  is  also  made,  as  to  the  sufficiency  of  the  description 
in  the  deed«  It  is  claimed  to  be  void  for  uncertainty.  The 
description  complained  of  is  not  the  one  contained  in  die 
assessment  roll,  which  ia  also  introduced  into  the  deed.  The 
description  of  the  property  assessed  is  apparently  accurate  and 
definite.  But  one  side  of  the  part  sold  is  said  to  be  indefinite, 
as  it  is  bounded  on  that  side  by  lands  assessed  to  other  parties. 
The  starting  point  is  fixed  with  precision,  and  the  length  and 
direction  of  the  first  line  given.  The  second  line  runs  ^  thence 
at  right  angles  aoutherly  to  land  assessed  to  Murphy  and 
Doolqr,  and  also  to  J.  P.  Holden.''  It  must  be  preaimied  that 
the  parties  understood  at  the  time  of  the  bidding  what  lands 
were  then  designated  as  being  assessed  to  Murphy  and  Dooley^ 
etc,  and  the  description  may  be  applied  to  the  land  sold,  if 
necessary,  by  extrinsic  evidence.  Whether  this  description 
would  have  been  sufficient  or  not  for  the  purposes  of  an  assess- 
ment, we  think  it  prima  facie  sufficient  for  the  purpose  of 
indicating  the  portion  of  the  land  sold,  which  had  already  been 
properly  assessed. 
We  diink  the  Court  erred  in  excluding  the  deed*  * 

Judgment  reversed  and  new  trial  ordered.  ^ 

Ui.  Justice  CusEBY  and  Mr.  Justice  Rhodss  diaaaDtad. 


S30  Caspekttieb  v.  Mttchbij.  ■  [Sap.  Ct. 


statement  of  Facta. 


HORACE  W.  CAKPEIfTIER  «.  WILLIAM  MITCHELL, 
ERASTUS  FORD,  JOHN  M.  JONES,  JAMES  W. 
MAXCY,  MICHEL  COHEN,  GEO.  ENGLEMEYER, 
MORRIS  KLINE,  THOMAS  JOHNSON,  0.  VON 
WAGENER,  S.  D.  PERKINS,  DANIEL  SEELJ, 
JAMES  FOSTER,  GEORGE  STONE,  and  HENRY 
HOFFMAN. 


I>4MA0BS  FOB  AH  OuSTHB  BT  A  CO-TBKAIIT.—  A   tenant  Ift  < 

by  bin  co-tenant  may  recover  tli«  damages  resalUng  from  tlie  ooater  as  wall 
aa  when  ousted  by  an  entire  stranger  to  the  land. 

Damaobs  HBCOTBnABLB  FBOM  TiMB  OF  OusTEB. —  In  an  action  to  reeoTer  the 
possession  of  land  by  a  tenant  In  common  against  a  co-tenant,  the  plaintiff 
can  recover  damages  only  front  the  time  of  the  actual  ooster  proved.  • 

BaicAOBS  IN  Bjbcticbnt. —  In  an  action  to  recover  the  possession  of  land  1^ 
the  owner  of  an  undivided  one  half,  against  defendante  who  entered  aa  naked 
trespassers,  but  purchased  an  undivided  interest  aftar  tha  eommencemeat 
of  the  action*  plalntltf  can  recover  the,  value  of  ana  half  tha  rtftte  and 
profits,  including  those  resulting  from  the  Improvemente  placed  on  tha  land 
by  defendante,  during  the  period  of  wrongful  possession. 

BvrriNG  OFP  Valx7b  or  Impbovbicbmt8  aoaikst  Damaobb.^^  Whara  on»  wte 
entera  aa  a  naked  trespasser  placea  Improvemente  on  tha  land,  and  after^ 
warda  buys  an  undivided  Interest,  in  an  action  against  him  to  recover  poa- 
sesslon  of  the  land  by  a  tenant  In  common  who  owned  prior  to  the  Wronsfnl 
entry  the  defendant  cannot  set  off  the  valna  of  hia  Improvemente  ■g^'iiat 
the  damages. 

LiMiTATSOM  or  TiMB  TO  BBGOVBB  Bbnts  AND  Pbofitb. —  In  an  BCtloB  to  ra- 
cover  lands,  the  plaintiff  can  recover  the  rents  and  proflte  for  three  yeara 
only  prior  to  the  eommeneamet  of  tha  action.  If  tka  dafendant  plaada  tlia 
Stetnte  of  LfanUatloM. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict, Contra  Costa  County. 

This  was  an  action  to  reoovor  possession  of  a  tract  ot  land 
in  CoDJtra  Costa  County,  containing  five  hundred  acres.  On 
the  1st  day  of  September,  1858,  the  plaintiff  was  the  owner 
in  fee  and  seized  in  law  of  an  undivided  one  half  of  the  tract. 
The  action  was  commenced  on  the  22d  day  of  December,  1862. 
The  defendants  were  in  possession  of  and  occupying  exclu- 
sively separate  parcels  of  the  tract  On  the  16th  day  of  Jan- 
uary, 1860,  the  defendant  Perkins,  and  on  the  16th  day  of 
November,  1862,. the  defendant  Johnson,  and  <»  the  2d  day 
of  September,  1868,  all  the  other  defendants,  entered  upon 
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and  took  poeaesaion  of  the  several  portions  of  the  pvemiseo 
occupied  by  each,  and  ousted  the  plaintiff  therefrom.  The 
defendants,  by  purchase  from  co-tenants  of  plaintiff,  aoqnired 
snail  undivided  interests  in  the  land,  varying  from  one  eigh- 
tieth to  one  nine  thousand  eight  hundred  and  fortieth  part 
each,  at  the  following  dates:  Defendant  Jones,  March  9th, 
1860;  Mitchell,  May  7th,  1860;  Ford,  March  27th,  1860; 
Clohen,  Januaiy  28th,  1862;  Englemeyer,  August  11th,  1862; 
aild  all  the  other  defendants  after  the  commencement  of  the 
action  and  before  the  filing  of  their  several  answers. 

On  the  19th  of  December,  1862,  plaintiff  demanded  of  all 
the  defendants,  except  Seely,  Perkins,  and  Foster,  to  be  lei 
into  possession  along  with  them,  which  demand  the  defend- 
ants refused  to  comply  with.  Prior  to  Januaiy  Ist,  1860,  but 
before  any  of  the  defendants  acquired  any  right,  title,^or  inter* 
est  in  the  land  or  any  part  thereof,  they  erected  upon  the  por- 
tions of  the  premises  severally  occupied  by  them  fences  and 
buildings,  by  way  of  improvements,  of  considerable  value,  but 
made  no  improvements  after  the  acquisition  of  their  respao- 
tive  titles. 

The  Court  gave  plaintiff  judgment  against  each  defendant, 
^cept  Perkins  and  Johnson,  for  one  half  the  value  of  die 
rents  and  profits^  without  kny  deduction  for  improvements,  or 
the  increased  value  of  rents  and  profits  caused  by  impityve- 
ments,  from  the  2d  day  of  September,  1858,  to  the  S6th  day 
of  September,  1864,  the  day  of  the  entry  of  judgment  Against 
Perkins  and  Johnson  the  value  of  olne  half  die  rents  and  profits 
^vas  allowed  from  the  time  of  their  respective  entries,  January 
15th,  1860,  and  November  16th,  1862. 

The  judgment,  as  modified  by  the  Court,  only  allows  rents 
and  profits  from  December  22d,  1869,  three  years  before  the 
comnieQcemeiQt  of  the  action*      Defendants  appealed* 

Thomas  A*  Brawn,  for  Appdlants. 

One  tenant  in  common  who  has  been  actually  ousted  and 
excluded  from  the  common  property  by  his  co-tenant,  may 
bring  his  action  of  ejeotment  to  he  restored  to  his  possession 


Oabpsniieb  v.  Mitcheix.  [Sup.  Ot 

▲rgoment  for  Appellantu 

of  his  share,  bat  damages  cannot  be  reoovered  in  such  action 
for  rents  and  profits,  or  for  use  and  occupation  of  the  conunon 
property.     (Title  20,  Sec  9,  Greenleaf  s  Cruise.) 

If,  however,  damages  can  be  recovered  in  this  action  bj  one 
tenant  in  common  against  his  co-tenant,  such  recovery  can 
only  be  had  for  damages  which  occurred  after  the  occupying 
tenant  shall  have  refused  upon  demand  made  to  permit  his 
co-tenant  to  occupy  with  him  the  common  property,  and  not 
until  after  the  occupying  tenant  has  actually  ousted  his  com- 
panion from  the  common  property,  and  for  such  time  only  as 
the  property  may  have  been  tortiously  holden  by  the  tenant  in 
possession.  (Title  20,  Sees.  0  to  14,  Greenleafs  Cruise,  and 
note  bottom  Sec  14.) 

Any  one  of  the  co-tenants  miay  ooonpy  the  common  pro])- 
erty,  and  such  occupation  will  be  deemed  to  be  lawful  and 
rightful,  and  in  support  of  the  common  title  of  all  the  co-ten- 
ants until  after  demand  by  the  co-tenant  out  of  possession  to 
be  let  into  possession,  and  the  refusal  of  the  occupying  tenant, 
or  such  acts  on  his  part  as  would  make  his  subsequent  holding 
possession  adverse  and  tartiaua.  (Adams  on  Ejectment,  with 
notes  by  Waterman,  p.  136,  notes;  Pico  y.  Columbet,  12  CaL 
415,  and  cases  cited  in  the  opinion.) 

One  tenant  in  common  cannot  recover  against  his  co-tenant 
for  use  and  occupation,  or  for  rents  and  profits  of  the  common 
property  resulting  from  improvements  placed  on  the  property 
by  the  tenant  in  possession.  (Jackson  y.  Loomis,  4  Coweo, 
171 ;  Moore  v.  Cahle,  1  John's  Ch.  R.  887.) 

In  making  partition  of  land  between  tenants  in  common,  it 
is  the  universal  rule  in  Courts  of  equity  to  set  ofF  the  land  on 
which  improvements  have  been  erected  to  the  tenants  who 
made  them,  and  the  value  of  such  improvements  are  never 
taken  into  account  as  part  of  the  common  property^  and  this 
without  reference  to  the  time  when  the  parties  became  tenants 
in  common.  (1  Gillman,  80;  18  Jdmaon,  116;  Le4  ▼•  Fox, 
7  Dana,  176.) 
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H.  W.  Oarpeniier,  for  Bespondent,  in  pro.  per.,  npoB  the 
question  of  the  right  of  a  tenant  in  common,  ousted  by  a  oo- 
tenant»  to  recover  mesne  profits,  cited  OoodHUe  ▼•  Toarnbs,  8 
Wilaon,  118 ;  Sedg.  on  Than.  122 ;  CarpenHer  ▼.  Williafn$on, 
24  Cal.  609 ;  Sigler  r.  Van  Riper,  10  Wend.  420;  and  PmnUm 
V.  UoUand,  17  John.  99. 

By  the  Court,  Sawtsb,  J. 

The  principal  questions  in  this  case  an  determined  in  Cat' 
pefUier  ▼.  Webster,  27  Cal.  524,  and  Carpentier  y.  MendenhaU, 
28  Cal.  484.  In  this  case  the  Court  found  an  ouster  by  a  por- 
tion of  the  defendants  on  the  19th  of  December,  1862,  at  the 
time  of  the  demand  by  plaintiff  to  be  let  into  possession,  and 
refusal  by  such  defendants — and  by  the  other  defendants  at  an 
earlier  day ;  and  we  think  the  evidence  on  this  point  sufficient 
to  justify  the  finding.  In  Carpentier  v.  MendwihaU,  the  juiy 
only  found  the  evidence  which  tended  to  show  an  ouster  with- 
out 6nding  tlie  fact  of  ouster.  Althou^  the  evidence  as  to 
some  of  the  defendants  in  the  two  cases  was  substantially  tha 
same^  in  this  particular,  the  findings  differ. 

Damagee  for  oueler  hy  eo-tewmL 

We  see  no  reason  why  a  party  who  has  been  ousted  by  his 
oo-tmant  should  not  recover  the  damages  resulting  from  sueh 
onster,  as  well  as  when  ousted  by  an  entire  stranger  to  the 
land.  Ilis  injury  is  no  less  because  it  was  done  by  a  co-tenant. 
No  case  cited  is  to  the  effect  that  he  is  not  entitled  to  recover 
his  damages,  while  numerous  authorities  show  that  he  is;  and 
such  is  our  opinion.  ''  The  right  to  recover  the  mesne  profits 
follows  in  all  cases  upon  a  recovery  in  ejectment^  (Sedg.  on 
Dam.  123.)  ^'A  tenant  in  common  who  has  recovered  in 
ejectniont  may  maintam  an  action  for  mesne  profits  against  his 
companion.'^  (Ad.  on  Eject  Waterman's  edition,  440;  Oood- 
iitk  V.  Toombs,  8  Wilson,  118 ;  Langendydc  v.  Bwhems,  11 
John.  4ft1 ;  Camp  v.  Homesley,  11  Iredell,  219;  Hare  v.  Furg, 
8  Yeates,  18.) 
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In  die  cases  of  defendants  Jones,  Mitchell,  Ford,  Cohen  and 
Englemeyer,  the  only  ouster  upon  which  plaintiff  could 
recover  at  the  time  of  the  institution  of  this  suit^  was  that  of 
December  19th,  1862 — ^their  possession  being  rightful  from 
the  time  they  respectively  became  tenants  in  common  until 
the  ouster  on  that  day.  And  the  only  damages,  which  the 
plaintiff  is  entitled  to  recover  in  this  action,  are  such  as  grow 
out  of,  and  are  incident  to  the  ouster  upon  which  the  i^eoovery 
rests.  {Carpentier  v.  MenderihalL)  The  judgment  as  to  these 
defendants  is,  therefore,  erroneous  to  the  extent  of  the  rents 
and  profits  allowed,  which  accrued  prior  to  December  lOth, 
1862. 

The  other  defendants  were  naked  trespassers,  and  in  the 
wrongful  possession  of  the  premises  from  the  time  of  their 
respective  entries  till  after  the  commencement  of  this  suit,  and 
plaintiff  is  entitled  to  recover  one  half  the  rents  and  profits 
during  the  entire  period  of  the  continuance  of  sudi  wrongful 
possession  within  the  Statute  of  Limitations. 

Improvements  m^ade  on  land  by  a  trespasser. 

The  improvements  made  by  the  several  defendants  on  the 
premises  were  all  found'  by  the  Court  to  have  been  made 
*^  before  any  of  the  said  defendants  acquired  any  right,  title  or 
interest  in  the  said  demanded  premises,  or  any  part  thereof,  as 
tenants  in  common  with  the  plaintiffs  or  otherwise,  and  whilst 
they  were  trespassers  thereon  and  without  color  of  title.*' 
The  defendants,  therefore,  were  not,  when  said  improvements 
were  made,  "  holding  under  cover  [color]  of  title  adversely  to 
the  claims  of  the  plaintiff  in  good  faith,"  and  are  not  entitled 
to  set  off  the  value  of  such  improvements  against  the  damages 
claimed  under  section  two  hundred  and  fifty-seven  of  the  Prac- 
tice Act. 

Admitting,  for  the  purposes  of  this  decision,  that  a  tenant  in 
common  who  has  been  ousted  by  his  co^naxtt,  cannot  recover 
the  increased  amount  of  the  value  of  the  rents  and  profits 
arising  from  valuable  permanent  improvements  put  upon  the 
premises  by  such  co-tenant,  the  defendants  in  this  action  are 
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not  m  a  podtioii  to  ayail  themsdves  of  the  prinoiple,  for  tki 
reason  that  the  inqpiOTementB  weie  not  made  by  them  in  the 
character  of  eo-tenants.  They  were  made  by  them  while 
naked  treepasflers,  and  thna  the  improvements  became  a  part 
of  the  land,  and  the  property  of  those  who  held  the  title.  The 
fact  that  the  defendants  subsequently  purchased  in  and  beeame 
co-tenants  of  the  plaintiff  does  not  in  any  respect  change  their 
relation  to  the  title  of  that  portion  of  the  land  held  by  the 
phuBtiff.  There  was  no  error  in  allowing  the  yalue  of  the  land 
in  its  Improved  stata 

It  is  daimed  by  a  porticn  of  the  defendants,  Hiat  Oourt 
erred  in  allowing  so  much  of  the  rents  and  profits  as  accrued 
prior  to  December  22dy  1880-^  more  than  three  yean  prior  to 
the  commencement  of  this  suit — on  the  ground  that  such  por- 
tion of  the  claim  is  barred  by  the  Statute  cf  limitations.  The 
statute  was  set  up,  and  the  defendants  rely  upon  section  ser- 
enteen,  clause  two,  which  limits  a  recorery  in  ''  an  action  for 
traspass  upon  real  proporty"  to  three  years.  No  authority 
has  been  called  to  our  attention  upon  the  eonetruetion  to  be 
given  to  this  provision  by  either  party^  Bearding  section  seven 
aa  applying  to  rents,  there  does  not  appear  to  ue  to  be  any 
conflict  between  its  provisions  and  those  of  secdon  seventeen. 
By  section  seven  a  party  must  have  been  seiaed,  or  possessed 
within  five  years,  to  enable  him  to  maintain  an  actoin  at  all  for 
mesne  profits  accrued  even  within  tiirise  years. 

StaiuU  cf  lAmitaiionis  a$  to  rente  and  prcfUsin  ejeetmenL 

The  various  Statutes  of  Limitations  of  the  several  States, 
and  the  English  statute,  contain  provisions  substantially  the 
aame  as  those  in  section  seven  and  seventeen  of  ours,  except 
that,  in  most  of  them,  the  period  for  commencing  an  action 
for  ^^ trespass  upon  real  property"  is  six,  instead  of  three, 
years.  (See  Richardson  v.  WiUiamsan,  24  Oal.  301-4.)  Adams 
aays — doubtless  having  reference  to  these  provisions:  ^'If  the 
plaintiff  declare  against  the  defendant  for  having  taken  the 
mesne  profits  for  a  longer  period  than  six  years  before  the 
aetion  broo^t^  the  defendant  may  plead  the  Statute  of  Limi- 


886  Oabpiertieb.  «;.  MiTOfiBLU  .  [Sup.  Ct* 


Qplnloii  oC  tii«'i>Mirt«*^  8aw3r«B;.f> 


taticmSy  namelj^  not  goilty  withid.  six  jests  i  before  tiie  com*- 
menoement  of  ihe  Buit,  and  th^rebj  protect  himself  from  all 
but  six  years/'  (Ad.  on  Ejoot.^  by  Waterman^  ^452.)  And 
Boiler,  in  relation  to  the  same  matter,  says:  ^^Oesrtainly  the 
defendant  may  plead  the  Statute  of  LimitatioBs,  and  by  that 
means  protect  himself  from  all  but  the  six  last  years.''  (Bui- 
ler^k  Nisi  Prius,  88.)  These  are  the  only  autbc^ties  upon  the 
«ubjeet  fn^hJch  have  fallen  under  our  notice.  Accepting  them 
ks  eorf ecty  it  follows  that,  aa  to  those  defendant,  who  ousted 
the  plaintiff  on  the  2d  of  September,  1858,  the  Court  erred  in 
allowing  the  rents  and  profits  which  acorued  prior  to  Novem- 
ber 23d^  1859.  The  findings  of  the  Court  furnish  die  ele* 
ments  necessary  to  enable  ua  to  direct  a  proper  modification 
of  the  judgment 

As  to  the  defendants  Perkins  and  Johnson,  the  judgment 
and  order  denying  new  trial  are  affirmed. . 

As  to  the  defendants  Jones,  Mitchdl,  Ford,  Cohen  and 
Englemeyer,  the  judgment  must  be  so  modified  that  the  plain- 
tiff shall  only  recover  against  them  respecdviely  the  sum  of 
two  dollars  per  acre  per  annum  upon  the  number  of  acres 
fonnd  by  the  Court  to  have  been  occupied  by  them  respect- 
ively, from  the  19th  day  of  Deoember,  1862,  the  date  of  the 
ouster,  to  the  date  of  the  order  for  judgment^  September  26th, 
1864. 

And  as  to  all  the  other  defendants,  ^e  judgment  must  be 
eo  modified  that  the  plaintiff  shall  only  recover  against  them 
respective  the  rents  land  profits  at  the  monthly  value  of  the 
premises  occupied  by  them  respectively,  as  found  by  the  Court, 
from  December  22d,  1859,  to  the  date  of  the  order  for  judg- 
ment, September  26th,  1864.  And  the  District  Court,  upon 
the  filing  of  the  remittitur,  is  directed  to  modify  the  judgment 
accordingly. 

And  it  is  further  ordered,  that  the  respondent  pay  the  easts 
of  the  appeaL 
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SAMUEL  A.  MORRISON  etalv.  JAMES  BOWMAN  «<  ol. 

Win's  IHTIBBBT  IK  TBI  COiixoii  PiopcsTT. —  TTpoii  th6  dwth  of  the  hntliand, 
the  wife  li  entitled  to  half  the  common  propertj,  inbject  to  the  payment  of 
the  debts  of  the  eommnnlty. 

Last  Will  and  Tsstamext  ov  Hvsbaiid.— The  hnsband  has  not  th«  power 
hj  a  last  wtll  and  testament  to  dispose  of  the  wlfe^s  Intereat  and  estate  In 
the  common  property. 

Eliction  of  Wxfs  to  takb  CNDn  Rn  Husband'*  Will  ^- Its  BmcT.— If 
the  husband,  by  his  will,  undertakes  to  dispose  of  the  wife's  half  of  the 
common  property,  as  well  as  his  own,  to  her  and  others,  and  she  elects  to 
accept  the  benefits  Intended  and  provided  for  her  by  the  will,  she  thereby 
becomes  dlrested  of  her  title  In  and  to  the  undivided  half  of  the  common 
property,  provided  an  assertion  of  her  community  right  and  biterest  would 
secessarily  defeat  the  objects  of  the  will. 

lorn.—  If,  by  a  Just  constructloii  of  the  will,  II  appears  that  the  tesUtor  did 
Dot  Intend  lo  dispose  of  his  wife's  sharo  of  the  common  property,  her 
acceptance  of  a  bequest  or  doTlse  under  the  will  will  not  operate  as  aa 
election  to  relinquish  bor  rlRht  to  one  half  of  tho  eommon  property. 

ICCSPTANCB    or     BlNKFITS     VNDBB     TBB     WlLL    IS     A     COMFlBMATlOM     €»     fVw-^ 

Though  a  testator  has  not  the  power  to  dispose  of  the  property  of  another 
person  by  his  will,  still  If  he  undertakes  so  to  do,  and  such  persoa  accepts 
a  bequest  or  devise  under  tho  will,  such  acceptance  to  a  cooflrmoMoa  of  tbo 
testamentary  depositions  of  the  testator. 

DsBD  MADE  BT  AN  ^TTOBNBT  OB  AoBNT. —  Held,  that  B  dscd  purporting  ta  tho 
body  of  It  to  be  the  deed  of  Stephen  Smith,  but  signed  **  Stephen  Henry 
Smith,  attorney  In  fact  of  Stephen  Smith,**  Is  not  tbo  deed  of  Stephen  Smltli, 
even  though  tho  person  dsscrlbing  himself  as  attorney  In  fact  of  Stephen 
Smith  had  authority  to  execute  a  deed  of  cooveyanco  of  tho  premises 
described  for  and  in  the  name  of  Stephen  Smith. 

Attosxbt  in  Fact  and  Pbxncipau— A  deed  for  land,  ozecnted  by  an  attomsy 
In  fact  for  his  principal,  must  bo  esecotsd  In  tho  bbbm  of  the  principal, 
otherwise  nothing  will  pass  by  the  deed. 

EsiMBUBSEiiBNT  or  Adtancbs  madb  bt  onb  acting  An  Tbdbtbb.— Where  ono 
supposed  he  had  acquired  the  legal  title  to  land  In  trust  for  certain  dsvlssso 
under  a  wtll,  and  under  that  belief*  In  discharge  of  his  supposed  trust,  paid 
off  encumbrances  existing  on  the  land,  and  expended  money  necessary  for  Its 
preservation,  held,  that  he  was  entitled  to  bo  reimbursed  what  he  had  so 
psld,  with  Interest,  notwIthsUndlng  he  had  not  In  fact  acquired  the  legal 
Utle  to  the  land. 

IhBD  or  BxEcuTOB,  WHO  t8  ALSO  AN  HciB,  DnTTsnn,  AND  LnQATvn. —  A  deed 
of  conveyance  by  an  executor  of  land  belonging  to  the  estste.  In  which  ho 
himself  has  an  Interest,  purporting  to  convey  In  his  Individual  capacity  and 
also  as  executor,  passes  to  tho  grantee  his  Individual  interest  but  not  tho 
rlghU  and  Interests  of  the  heirs  t^iereln,  which  the  oxocntor  had  no  author- 
ity, under  the  will,  to  convey. 

SBtTiNO  ASiDn  A  Dbcbbb  ot  Forbcmoobb  AND  Dbbd  mads  THflnnvvmn^*- If 
a  testator  hss  mortgaged  land  devised  by  bis  will,  and  after  his  death,  ono 
who  erroneously  supposed  ho  had  acquired  the  legal  title  hifort  tfeo 
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•f  the  testator  bnyt  In  tlio  property  oDder  the  mortgage  aale  and  acquires 
tbe  legal  title*  wlileb  by  bit  own  election  and  the  election  of  thm  devleeea  be 
holds  In  trust  for  them,  a  Court  of  equity  will  not  set  aside  the  decree  of 
foreclosure  and  deed  made  thereunder. 

fiALfis  BT  Trubtks  OF  POKTZON8  or  Tbust  Bstatb. —  If  one  who  holds  the  legal 
title  In  trust  for  deytsees  under  a  will,  makes  advances  to  pay  encumbrances 
on  the  trust  estate,  and  then  sells  portions  of  the  property,  a  Court  of  equity 
In  taking  an  account  will  confirm  the  sales  and  diarge  tbe  trustee  with  tbe 
proceeds. 

Judgment  should  oosiudspond  with  thi  Bsliif  sought. —  It  Is  not  the  duty 
of  tbe  Court  by  Its  judgment  to  extend  to  a  party  a  real  or  supposed  benefit 
which  he  does  not  ask  nor  manifest  a  desire  to  obtain. 

Appeal  from  the  Distriet  Courty  Seventh  Judicial  Distriot^ 
Sonoma  County. 

The  facta  are  stated  in  the  opinion  of  the  Court 

Sidney  L.  Johnson,  for  Appellant^  contended  that  as  the 
^Blucher  Rancho"  was  common  property,  the  widow  was 
entitled  by  law  to  one  half  of  it>  and  that  a  fair  construction 
of  the  will  did  not  manifest  an  intuition  on  the  part  of  the 
testator  to  exclude  the  widow  of  her  community  right,  and 
that  therefore  the  widow  did  not  by  her  acceptance  of  the 
devise  to  her  in  the  will  divest  herself  of  her  half  of  the  rancho, 
and  that  her  deed  of  release  to  the  appellant  vested  in  him  the 
title  to  her  half. 

In  support  of  his  eonstmction  of  the  will  he  cited  HaU  ▼• 
Hall  2  McCord's  Oh.  R.  269;  8  Paige,  323;  AdsU  r.  AdsU, 
a  John.  Ch.  448;  Wake  v.  WaJce,  1  Vesey,  Jr.  336;  Meiggs' 
Tenn.  R  378;  Parker  v.  Parker,  10  Texas,  83;  Gibeon  v. 
Oihson,  17  Eng.  Law  and  Eq.  Rep.  853 ;  Havens  v,  Baekett  et 
oZ.,  15  K  Y.  865 ;  and  Havens  v.  Havens,  1  Sand.  Ch.  E.  824. 

D.  0.  Shattuck,  for  Respondents. 

Edmond  L  Ooold,  also  for  Respondents,  contended  that  by 
his .  will  the  husband  assumed  ownership  over  the  whole  of 
the  community  property,  and  intended  to  give  it  all  away,  and 
that  as  by  his  will  he  left  a  third  of  his  separate  estate  to  his 
widow,  she  was  put  to  her  election,  and  having  accepted  the 
heqTiest,  is  forbidden  to  disappoint  the  will  by  demanding 
half  the  community,  and  cited  2  Williams  on  Ex.  1,263;  2 
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Stor/f  Equity  Jur.,  S»  1,076 ;  BUUr  v,  McLetm,  4  Ves.  681 ; 
H  Wrffor  V.  We6«<er^  2  Vee.  Jr.  871 ;  Blake  y.  Bxmbury,  1  Vee. 
628;  4  Bm.  Q.  C.  21;  Ftm:^  v.  Finch,  1  Ves.  534;  WiUan 
V.  Ifotiirf,  3  Vea.  191;  1  Jarman  on  Willa,  [♦884] ;  Eyde  v. 
Batdwin,  17  Pick.  308;  6  Dow,  149;  4  Ves,  531;  2  Ves.  693; 
*dmce  V.  DerUsan,  6  Ves.  385;  MiaU  y.  Brain,  4  Madd.  119; 
Shutileworih  y.  Orecwes,  4  Mylne  fc  Oraig^  85;  and  £eavas  y« 
Garrett,  34  Ala.  558. 

Bj  the  Courts  Curbjet,  J. 

Stephen  Smith,  of  Bodega,  in  Sonoma  Ooontj,  died  in 
November,  1855,  possessed  of  a  large  estate,  real  and  per- 
Bonal,  in  said  county.  In  August,  1854,  he  made  his  last  will 
and  testament  by  which  he  undertook  to  make  disposition  of 
bis  property.  At  the  time  of  his  death  he  left  suryiying  him 
hia  wife,  Manuella  T.  Smith,  who  was  the  mother  of  three  of 
liis  children.  He  also  lief t  suryiying  him  four  other  children, 
the  offsprings  of  a  former  marriage.  At  the  time  of  his  «death 
he  owned  the  Bodega  Bancho,  consisting  of  eight  leagues  of 
land,  and  he  and  his  wife  owned  the  Blucher  Ranoho,  consistr 
ing  of  six  leagues,  as  common  property.  By  his^  will,  which 
was  duly  proyed  soon  after  his  death,  Stephen  Smith  deyised 
and  bequeathed  to  his  wife  Manuella  his  house  and  household 
furniture  at  Bodega,  to  haye  and  to  hold  during  her  life;  and 
also  he  deyised  and  bequeathed  to  her  one  third  of  the  Bodega 
Kancho,  and  one  third  of  his  stock  of  cattle,  etc,  except  the 
portion  thereof  which  might  be  applied  to  the  payment,  of  his 
debts  and  funeral  expenses,  to  haye  and  to  hold  during  her  life, 
with  remainder  to  his  children  bom  of  her,  in  fee,  share  and 
share  alike ;  and  to  the  children  last  mentioned,  he  deyised  in 
fee  the  other  two  thirds  of  the  Bodega  Bancho,  share  and  share 
alike,  with  the  proyiso  that  if  any  of  such  children  died  with- 
out issue,  that  in  such  eyent,  the  share  or  shares  of  su^  de- 
ceased child  or  children,  should  descend  to  and  be  inherited  by 
the  brothers  and  sisters  of  such  deceased  child  or  childretn  of 
the  full  blood,  to  the  exclusion  of  those  of  the  half  Uood« 
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The  testator  devised  to  Stephen  Henry  Smith,  his  son  by 
his  former  wife,  a  half  league  of  the  Blucher  Rancho  in  fee, 
and  to  Giles  Smith,  also  his  son  by  his  former  wife,  and  to 
Ellen  Morrison  and  Elvira  Pond,  his  daughters  by  his  former 
wife,  each  a  life  estate  in  a  half  league  of  the  Blucher  Rancho, 
with  remainders  over  in  fee.  And  to  his  grandohildrei^  bom  * 
in  lawful  wedlock  who  shonld  be  living  set  the  time  of  his 
death,  the  testator  devised  in  fee,  share  and  share  alike,  one 
league  of  the  Blueher  Rancho.  After  thus  providing  for  the 
children  by  his  former  wife,  the  testator  deelared,  in  the  tenth 
clause  of  his  will,  that  he  had,  as  he  believed,  still  left  and 
undisposed  of  ''by  the  forcing  provisions  of  this  will,  three 
square  leagues  of  land,  part  and  parcel  of  my  Blucher  Rancho*" 
He  then  declared  that  it  was  his  design  to  iell  and  dis^KMe  of 
the  same  or  portions  thereof  during  his  lifetime  for  the  pur- 
pose of  raising  means  to  pay  and  discharge  his  subsisting 
debts  and  liabilities;  but  in  the  event  that  he  should  not  sell 
and  dispose  of  such  three  leagues,  he  directed  his  ezecutorB  to 
sell  and  dispose  of  the  same,  or  the  portion  thereof  which 
should  remain  unsold  at  the  time  of  his  death,  and  after  the 
payment  of  his  debts,  funeral  expenses  and  the  expenses  of  the 
settlement  of  the  estate,  to  divide  the  proceeds  arising  from 
such  sale  as  follows:  one  third  to  his  wife  Manuella,  and  the 
other  two  thirds  equally  among  all  his  children  living  at  the 
time  of  his  decease;  providing,  however,  that  if  any  of  his 
children  should  die  before  the  testator,  leaving  a  child  or  chil- 
dren, then  sudi  child  or  children  should  take  by  representa- 
tion the  share  to  which  the  parent  would  have  been  entitled 
if  he  or  she  had  survived  the  testator.  In  connection  with  his 
direction  as  to  the  distribution  of  the  residue  of  the  proceeds 
arising  from  the  sale  of  these  three  leagues,  the  testator 
expressly  ordered  and  directed  his  exeentors  to  require^  demand 
and  collect  from  his  children,  Stephen  Henry  Smith,  Giles 
Smith,  Ellen  Morrison  and  her  husband,  and  Elvira  Pond  and 
her  husband,  the  repayment  to  his  estate  of  all  sums  of  money 
by  hiia  advanced  for  them  or  on  their  aoornnt,  and  all  soma 
due  him  for  goods  and  chattels  sold  to  them  or  either  ol  them» 
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excepting  any  advances  made  on  aocount  of  his  daugliters  for 
their  education  and  support  before  their  marriage. 

Early  in  Kovember,  1855,  Stephen  Smith  was  strioken  down 
with  paralysis,  and  died  on  the  16th  of  that  month,  at  the 
house  of  the  appellant,  in  San  Francisoa  One  week  previona 
to  his  death  his  son,  Stephen  Henry  Smith,  who,  it  appears^ 
was  the  attorney  in  fact  of  his  f ather,  appointed  by  an  inatru- 
ment  in  writing,  nnder  seal,  in  1849,  attempted  to  oonvey  to 
C.  B.  Polhemus  the  Blncher  Kanchow  The  deed  executed  bj 
Stephen  Henry  Smith  was  in  form  the  deed  of  Stephen  Smith 
from  the  beginning  to  the  end  of  the  iesiamanium  clause^  bvt 
it  was  signed  ^'  Stephen  Henry  Smith,  attorney  in  fact  of  Ste- 
phen Smith.''  The  consideration  expressed  in  this  deed  was 
Beven  thousand  five  hundred  dollars.  On  the  11th  of  January, 
1856,  Polhemus  undertook  to  convey  by  deed  the  property  to 
Bowman,  the  appellant  The  consideration  expressed  in  the 
deed  was  one  dollar.  At  the  time  the  deed  was  executed  by 
Stephen  Heniy  Smith  to  Polhemus,  Stephen  Henry  resided 
with  Bowman,  who  was  his  brothe]>in-law,  and  the  transac- 
tion of  the  conveyance  on  the  one  part,  and  the  purchase  on 
the  other,  was  managed  by  Stephen  Henry  and  the  appellant 
Stephen  Smith  was  not  consulted  respecting  the  matter,  though 
the  deed  was  executed  in  the  house  where  he  lay  sick;  nor 
does  it  appear  that  any  portion  of  the  consideration  price  ex- 
pressed in  the  deed  was  in  fact  paid,  thou^  Polhemus  and 
Bowman  were  examined  as  witnesses  on  the  subject  At  this 
time  there  was  a  mortgage  on  the  Blucfaer  Rancho,  dated  the 
2d  of  February,  1855,  for  ten  thousand  dollars,  bearing  com- 
pound interest  at  the  rate  of  three  per  cent  per  month,  paya- 
ble in  advance,  and  also  a  mortgage  on  the  Bodega  Randio, 
dated  the  29th  of  May  of  the  same  year,  for  twelve  thousand 
dollars,  bearing  the  like  rate  of  interest  These  mortgages  were' 
executed  by  Stephen  Smith. 

From  the  testimony  in  the  case,  upon  which  both  parties 
place  reliance,  it  appears  that  in  May,  1855,  Stephen  Smith 
spoke  of  selling  the  Bncher  Kancho,  and  said  he  would  have 
been  willing  to  take  for  it  thirty  or  thirty-five  thousand  dol- 
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lars,  with  which  he  oould  have  paid  his  debts  and  dispensed 
with  the  loan  he  was  then  obtaining  upon  mortgage  of  the 
Bodega  Eancho;  and  in  October^  previous  to  his  death,  he 
informed  one  of  the  witnesses  that  he  had  made  arrangements 
with  Polhemus  to  loan  him  enough  to  pay  his  debts,  which  he 
stated,  according  to  the  recollection  of  the  witness,  to  be  about 
thirty  thousand  dollars,  and  that  he  was  to  pay  interest  for  the 
use  of  the  money  at  the  rate  of  one  or  one  and  a  half  per  cent 
per  month,  and  for  this  he  was  to  execute  a  deed  of  the  Blucher 
Rancho  in  trust,  to  be  sold  by  the  party  from  whom  he  was 
to  obtain  the  money,  who  was  to  reimburse  himself  therefrom 
the  amount  due  him. 

The  testator  nominated  his  wife,  Manuella  T.  Smith,  execu- 
trix, and  William  A.  Richardson  and  James  Wilson  executors 
of  his  last  will  and  testament  Mrs.  Smith  became  qualified 
as  executrix.     The  executors  named  failed  to  do  so. 

In  June,  1856,  the  executrix  commenced  an  action  in  the 
District  Court  in  Sonoma  County  against  James  Bowman, 
Stephen  Henry  Smith  and  C.  B.  Polhemus,  for  the  purpose  of 
setting  aside  the  conveyance  executed  by  Stephen  Henry  Smith 
to  Polhemus.  While  that  action  was  pending,  in  1856,  the 
owners  of  the  mortgage  on  the  Bodega  Bancho  obtained  a  decree 
in  the  Circuit  Court  of  the  United  States  foreclosing  such  mort- 
gage. Before  then,  in  March,  Bowman  had  deposited  with  the 
holders  of  the  demand  secured  by  the  mortgage  on  the  Blucher 
Bancho  the  amount  due  thereon,  leaving^  however,  the  mortgage 
outstanding  in  the  hands  of  the  mortgagees,  subject  to  his  con- 
trol and  direction. 

On  the  7th  of  August,  1856,  the  executrix  and  Bowman 
compromised  the  action  commenced  in  the  District  Court  in 
Sonoma  County.  By  this  compromise  Bowman  executed  to 
the  executrix  a  bond  in^  the  sum  of  one  hundred  thousand  dol- 
lars, with  a  condition  thereunder  written  —  first  reciting  the 
commencement  of  the  action  in  Sonoma  County  against  him 
and  others  to  cancel  the  deed  executed  by  Stephen  Henry 
Smith  on  the  9th  of  November,  1855,  and  the  deed  executed 
by  Polhemus  to  Bowman,  and  also  reciting  the  existence  of 
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the  two  mortgages  mentionedy  and  farther  that  the  executrix 
had  agreed  to  dismiss  her  action  against  him  and  others,  and 
that  he  had  agreed  with  her,  in  consideration  of  the  premises, 
and  of  the  dismissal  of  such  action,  and  of  the  sum  of  five  dol- 
lars to  him  paid,  to  hold  and  keep  the  estate  of  Stephen  Smith, 
deceased^  and  said  executrix  free  and  dear  of  and  from  any 
daim  or  demand  of  Stephen  Henry  Smith,  Ellen  Morrison, 
Elvira  Pond  and  Giles  Smith,  under  or  by  virtue  of  the  last 
will  and  testament  of  said  Stephen  Smith,  deceased,  or  any 
daim  or  demand  of  any  kind  or  description  by  them  or  either 
of  them  against  said  estate,  and  then  concluding  aa  follows: 
^  Now  if  the  said  James  Bowman  shall  well,  truly  and  fully 
pay,  satisfy  and  discharge  the  said  mortgage  deeds  and  each 
of  them,  and  any  and  all  costs  and  expenses  made  or  incurred 
by  the  commencement  of  any  and  all  suits  heretofore  brought 
or  Aat  are  pending,  or  that  may  be  hereafter  commenced  to 
foreclose  the  said  mortgages,  and  keep  and  hold  the  estate  of 
the  said  Stephen  Smith,  deceased,  free  and  clear  of  any  and 
tU  obligations  on  account  of  said  mortgages,  then  and  in  that 
ease  this  obligation  shall  be  void,  otherwise  to  be  and  remain 
in  foil  foree  and  effect"  At  the  same  time  the  executrix  and 
Bowman  entered  into  an  agreement  in  writing^  under  seal,  in 
which  was  recited  the  commencement  of  the  action  in  Sonoma 
County,  and  its  object  and  her  agreement  to  dismiss  it;  in 
consideration  of  which  followed  a  covenant  on  his  part  to  pay, 
settle  and  satisfy  Stephen  Henry  Smith,  Ellen  Morrison,  Elvira 
Pond  and  Giles  Smith  for  all  claims  and  demands  which  they 
or  either  of  them  had  or  might  thereafter  have  against  the 
estate  of  their  father  under  or  by  virtue  of  his  last  will  and 
testament,  and  to  pay  the  costs  of  such  action.  On  her  part 
the  esecutrix  agreed  to  dismiss  her  action  against  Bowman 
and  others,  and  also  to  dismiss  and  discontinue  an  action  which 
she  had  brou^t  against  Samuel  Morrison  and  G.  H.  Pond, 
and  tt>  cancel  all  demands  against  the  said  Morrison  and  Pond. 
On  the  S4&  of  October,  1856,  Bowman  paid  twenty-one 
thousand  five  hundred  and  thirfy  seven  dollars  and  fifty  cents 
in  discharge  of  tbe  debt  seeuied  by  the  mortgage  on  the 
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Bodega  Kanchp.  This  being. done^  Manuella  T.  Smith,  the 
widow  of  Stepjien  Smith,  deceased,  and  the  executrix  of  his 
estate,  executed  and  delivered  to  Bowman,  Polherous  and 
Stephen  Ilenry  Smith  a  deed  bearing  date  the  4th  of  Decem- 
ber, 1856,  by  which,  for  a  valuable  consideration  received 
from  tham,  she  released  and  forever  discharged  them  of  and 
from  all  actions  and  causes  of  action,  and  of  all  debts  and 
demands,  and  of  all  claim,  demand,  right  and  interest  of«  in 
and  to  the  Blucher  Kancho,  which  she  individually  or  as  execu- 
trix of  the  estate  of  Stephen  ,  Smith,  deceased,  had  or  might 
have  in  the  same  and  every,  part  and  parcel  thereof,  and  of  all 
actions  or  causes  of  action  which  she  individually  as  executrix 
aforesaid,  or  otherwise,  could  or  might  have  against  the  said 
Bowman,  Polhemus  and  Stephen  Henry  Smith  by  reason  of 
any  deed,  matter  or  thing  whatsoever^  connected  with  the 
Blucher  Rancho,  or  in  any  way  affecting  the  title  to  the  same, 
as  vested  at  the  time  in  them  or  either  of  them. 

On  the  24th  of  March,  1856,  Bowman  advanced  to  Pioche, 
Bayerque  &  Ca,  the  owners  and  holders  of  the  debt  secured 
by  the  mortgage  on  the  Blucher  Rancho  the  sum  due  for  prin.- 
cipal  and  interest  thereon,  b|it  received  from  such  firm  no 
formal  assignment  of  the  debt  and  mortgage.  After  this  an 
action  was  commenced  in  the  United  States  Circuit  Court,  in 
the  name  of  Jules  B.  Bayerque  as  plaintiff,  against  Manuella 
T.  Smith,  executrix,  etc,  S.  Henry  Smith,  Oiles  Smith,  Samuel 
A.  Morrison,  and  Ellen  Morrison,  his  wife,  and  Elvira  Pond  ms 
defendants,  to  foreclose  the  mortgage;  and  on  the  25th  of 
October,  1856,  a  decree  of  foreclosure  was  entered;  and  on 
the  9th  of  the  following  December  the  property,  the  Bludier 
Rancho,  was  sold  under  the  decree  to  the  plaintiff  Bayerque. 
On  the  20th  of  May,  1857,  Bowman  having  fully  settled  with 
Bayerque,  the  latter  assigned  to  him  the  certificate  of  the  aale 
under  the  foreclosure.  The  officer  who  made  the  sale  under 
the  decree  executed  a  deed  for  the  premises  to  Bowman  on 
the  10th  of  June,  1857.  The  turn  claimed  to  have  been  paid 
by  Bowman  in  discharge  of  the  property  from  this  mortgage 
amountid  to  twenty  one  thousand  and  eighty-nine  dollars. 


Oct,  1865.]  MoBBisoir  r,  Bowuav.  845 

Oplnku  of  tbe  Court  —  Carrey,  J. 

The  plaintiffs  bronght  their  action  to  have  the  deeds  exe- 
cuted ly  Stephen  Henry  Smith  to  O*  B.  Polhenms,  and  by 
Polhemus  to  James  Bowman  set  aside,  and  to  have  the  mort- 
gage on  the  Blucher  Rancho  declared  as  paid,  satisfied  and 
discharged,  cm  the  24th  of  March,  1856,  and  that  the  decree 
of  foreclosure  and  the  sale  and  conveyance  of  the  Blucher 
Rancho  thereunder  be  decreed  to  be  fraudulent  and  void.  Or 
in  ease  the  Court  should  be  of  opinion  that  the  decree  of  fore- 
closure and  the  conveyance  made  under  and  by  virtue  of  it, 
should  be  held  valid  and  effectual,  that  then  the  said  Bowman 
might  be  decreed  to  hold  the  title  to  the  property  as  trustee 
for  tie  plaintiffs  and  the  other  heirs  and  legatees  of  Stephen 
Smith,  deceased,  and  that  an  account  should  be  taken,  etc 

Bowman  answered,  controverting  the  charges  of  fraud  con- 
tained in  the  complaint,  but  acknowledging  that  he  held  cer- 
tain individual  interests  in  the  property  in  trust  for  the  plain- 
tiffs; but  he  averred  that  he  had  expended  large  sums  of 
money  for  the  benefit  of  their  interests ;  that  he  was  ready  to 
account,  and  on  being  reimbursed,  to  convey  to  them  their 
interests;  and  asking  as  a  counter  claim,  that  if  they  should 
refuse  or  neglect  to  pay  him  within  a  reasonable  time  to  be 
fixed  by  the  Court,  the  amount  ascertained  to  be  due  him  upon 
the  accounting,  then  their  interests  should  be  decreed  to  be 
sold  as  on  foreclosure,  ahd  that  he  be  paid  out  of  the  proceeds 
of  such  sale;  and  he  also  prayed  for  such  further  or  other 
relief  in  the  premises  as  the  nature  and  circumstances  of  the 
case  might  require. 

Of  the  defendants.  Bowman  was  the  only  one  who  answered. 
The  cause  was  tried  and  an  interlocutory  decree  pronounced 
hy  the  Court,  declaring  the  deed  executed  by  Stephen  Henry 
Smith  to  C.  B.  Polhemus,  and  the  deed  executed  by  Polhe- 
mus to  Bowman^  and  the  deed  executed  under  the  foreclosure 
decree  to  said  Bowman,  null  and  void.  The  Court  also  decreed 
the  agreement  entered  into  between  Manuella  T.  Smith,  execu- 
trix,  etc.,  and  the  said  Bowman,  and  her  deed  releasing  to  him 
her  interest  in  the  Blucher  Rancho,  to  be  null  and  void.     The 
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Court  then  directed  a  reference,  for  the  puxpoee  of  taking  and 
stating  an  account  of  the  moneys  received  and  disbursed  by 
the  defendant  Bowman  on  account  of  the  estate  of  Stephen 
Smith,  deceased,  and  also  directed  the  referee  to  report  the 
proportionate  share  which  each  of  the  infant  plaintiffs  should 
pay  of  the  disbursements  necessarily  expended  for  the  protec- 
tion of  the  Blucher  Bancho.  Accordingly,  an  account  was 
taken  and  stated,  and  thereupon  the  Court  rendered  a  final 
decree,  directing  the  right,  title  and  interest  of  the  devisees 
under  the  will  in  and  to  the  three  leagues  of  the  Blucher 
Bancho,  which  the  testator  had  directed  to  be  sold  for  the 
payment  of  his  debts,  to  be  sold  by  the  Sheriff;  and  he  was 
further  directed,  after  paying  the  expenses  of  the  action,  to 
pay  to  the  defendant  Bowman  the  amount  found  due  him, 
with  legal  interest  thereon  from  the  1st  of  October,  1863,  pro- 
vided the  proceeds  of  such  sale  were  sufficient  for  the  purpose; 
and  the  decree  also  provided  the  mode  of  making  up  any  bal- 
ance that  might  be  due  Bowman,  in  case  the  property  so 
directed  to  be  sold  should  be  insufficient  for  the  purpose. 

From  the  several  decrees  in  the  case,  and  from  an  order 
refusing  to  grant  a  new  trial,  the  defendant  Bowman  has 
appealed,  and  the  principal  ground  of  complaint  which  he 
makes  is,  that  the  District  Court  erred  in  holding  and  deciding 
that  the  appellant  was  not  the  owner  of  one  half  of  the  Blu- 
cher Bancho. 

Eight  of  husband  to  devise  wife's  half  of  common  property,  and 
effect  of  her  acceptance  tmder  the  devise. 

The  Blucher  Bancho  was  the  common  property  of  Stephen 
Smith  and  his  wife  Manuella.  When  he  died  she  was  entitled 
to  an  undivided  half  of  it,  subject  to  the  payment  of  the  debts 
of  the  community.  The  husband  had  not  the  power  to  dispose 
of  the  wife's  moiety  by  his  last  will  and  testament;  and  the 
only  question  now  to  be  determined  respecting  her  share  and 
interest  in  the  property  is  .whether  by  accepting  a  devise  and 
bequest  under  the  will  she  elected  to  release  and  surrender 
her  right  to  the  half  of  the  common  piopertj,  and  whether 
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bj  her  acceptance  of  tho  donatioBB  under  her  husband's  will 
fihe  did  in  f  act,  bj  implication,  divest  herself  of  her  title  in 
and  to  the  half  of  the  Blucher  Kancha 

Jarman,  in  his  work  on  Wills^  says:  ''That  he  who  accepts 
a  benefit  under  a  deed  or  will,  must  adopt  the  whole  contents 
of  the  instrument,  conforming  to  all  ita  provisions  and  renounc* 
ing  every  right  inconscistent  with  it.  If,  therefore,  testator 
has  affected  to  dispose  of  property  which  is  not  his  own,  and 
has  given  a  benefit  to  the  person  to  whom  that  property 
belongs,  the  devisee  or  legatee  accepting  the  benefit  so  given 
to  him,  must  make  good  the  testator's  attem{>ted  disposition; 
but  if  on  the  contrary,  he  chooses  to  enforce  his  proprietary 
rights  against  the  testator's  disposition,  equity  will  sequester 
the  properly  given  to  him  for  the  purpose  of  making  satisfac- 
tion  out  of  it  to  the  person  whom  he  has  disappointed  by  the 
assertion  of  those  rights,"  (i  Jar.  on  Wills,  386.)  Election, 
in  the  sense  here  used,  is  the  obligation  imposed  upon  a  party 
to  choose  between  two  inconsistent  or  alternative  rights  or 
claims  in  cases  when  there  is  a  clear  intention  of  the  person 
from  whom  he  derives  one,  that  he  should  not  enjoy  both. 
(Stoi/s  Eq.  Jur.  Sec.  1,075.)  Judge  Story  says  if  a  testator 
should  devise  an  estate  belonging  to  his  son,  or  heir  at  law,  to 
a  third  person,  and  should  in  the  same  will  bequeath  to  his 
son  or  heir  at  law  a  legacy  of  one  hundred  thousand  dollars, 
or  should  make  him  the  residuary  devisee  of  all  his  estate,  real 
and  personal,  it'would  be  mianifest  that  the  testator  intend^ 
that  the  son  or  heir  should  not  take  both  to  the  exclusion  of  the 
other  devisee;  and  therefore,  he  says,  he  ought  to  be  put  to 
his  dection  which  he  would  take;  that  is,  either  relinquish 
his  own  estate  or  the  bequest  under  the  wilL  (Story's  Eq. 
Jnr.  1,076.)  In  Blake  v.  Biunlury,  4  Bro.  C.  Cas.  24,  it  is 
declared  to  be  the  settled  doctrine  of  a  Court  of  equity  that 
no  person  shall  disappoint  the  will  under  which  he  takes,  and 
that  if  the  testator  gives  to  B.  lands  to  which  he  has  no  title, 
and  which  are  the  estate  and  in  the  possession  of  A.,  to  whom 
he  giyes  by  the  same  will  other  parts  of  his  estate,  A.  must 
^ect  and  oonvey  his  estate  to  B.,  or  he  cannot  take  the  ben- 
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efit  under  the  will.  It  seems  to  be  the  established  doctrine  of 
Courts  of  equity  in  such  cases,  that  a  person  cannot  accept 
the  benefit  intended  for  him  and  at  the  same  time  reject  the 
will  by  asserting,  in  opposition  to  it,  his  own  inconsistent  pro- 
prietary rights.  The  authorities  are  abundant  sustaining  this 
doctrine.  (Story's  Eq.  Jur.  Chap.  SO,  and  notes  and  authori- 
ties, and  1  Jarman  on  Wills,  Chap.  15,  and  notes  and  authori- 
ties.) In  this  eonnection  let  it  be  obserred  that  we  do  not 
hold  that  acceptance  by  a  wife  of  a  devise  or  bequest  from 
her  husband  would  amount  to  an  election  to  surrender  her 
individual  right  in  the  common  property,  unless  by  a  just  con- 
struction of  the  will  it  appeared  that  it  was  the  intention  of 
the  testator  to  make  disposition  of  her  share  in  the  community 
property  as  well  as  of  his  own;  or  unless,  where  such  inten- 
tion is  not  manifest,  her  acoeptanoe  of  the  benefit  conferred 
by  the  will  could  not  subsist  consistently  with  the  dispositiona 
made  by  the  testator;  for  in  the  one  case,  if  the  testatoi^s 
intenti<Mi  to  affect  her  share  of  the  common  property  by  testa- 
mentary disposition  be  not  apparent — or  in  the  other,  if  her 
acceptance  of  his  bounty  be  not  repugnant  to  the  provisiona 
of  the  will,  she  might  accept  the  donation  without  the  surren- 
der of  her  right  to  the  half  of  the  community  estate.  {FuUef 
v.  Yates,  8  Paige,  828;  Sanford  v.  Jackson,  10  Paige,  266; 
Bull  V.  Church,  5  Hill,  207;  S.  C.  2  Den.  430.) 

The  appellant's  counsel  insists  that  the  testator  oould  not 
dispose  of  his  wife's  interest  in  the  common  property  by  his 
last  will  and  testament  He  maintains  that  die  could  aoc^yt 
the  donation  made  to  her  by  the  testator,  and  at  the  same 
time  have  and  hold  the  half  of  the  common  property,  notwith- 
standing the  testator's  disposition.  To  support  his  position 
the  learned  counsel  relies  on  the  cases  Beard  v.  Knox,  5  CaL 
252,  and  Payne  v.  Payne,  18  Cal.  291.  In  the  first  of  these 
cases  the  testator  bequeathed  to  his  wife  five  hundred  doUara; 
and  the  residue  of  his  estate,  except  some  trifling  legacies,  ho 
devised  to  his  infant  daughter.  The  plaintiff,  widow  of  tho 
testator,  accepted  the  legacy,  and  at  the  same  time  claimed 
one  half  of  the  common  propeity,  and  brought  her  aetion  to 
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recover  it,  and  had  judgment.  It  vas  contended  oo  the  part 
of  the  defendant  that  by  accepting  the  l^aoy  the  widow  was 
estopped  from  setting  up  a  claim  to  half  the  common  estate. 
But  the  Court  held  otherwise^  saying:  '^The  deceased  had  no 
authority  to  dispose  of  but  one  half  of  th^  property.  This  he 
might  do  to  whomsoever  he  pleased.  The  plaintiff  does  not 
contest  that  right,  but  only  seeks  to  withdraw  her  own  prop- 
erty from  the  operation  of  a  conveyance  which,  it  is  claimed^ 
has  despoiled  her  of  it  This  she  may  do  with  the  greatest 
propriety,  as  the  legacy  received  by  her  was  part  of  her  hus* 
hand's  estate  and  not  her  own«"  In  Payne  v.  Payne  the  Court 
referred  to  the  case  as  Beard  v.  Knox^  saying:  ^^  We  have  no 
doubt  of  its  correctness;  and  we  only  affirm  and  follow  it  in 
holding  as  we  do  in  the  present  case,  that  the  plaintiff  only 
took  one  undivided  half  of  the  oonunon  property  in  her  own 
right,  by  virtue  of  the  community  existing  between  herself 
and  husband;  and  that  the  remaining  half  was  subject  to  his 
testamentary  disposition."  These  cases  do  not  disturb  the 
doctrine  of  election  as  laid  down  in  the  authority  to  which  we 
have  above  referred.  The  acceptance  of  the  legaqr  by  the 
widow,  in  Beard  v.  Ktym,  was  not  inoonaistent  with  her  claim 
to  one  half  of  the  common  property.  Prom  the  record  of 
that  case,  now  on  file  in  the  office  of  the  Clerk  of  this  Court, 
it  appears  that  the  testator  did  not  undertake  to  devise  to  his 
dau^ter  anything  mora  than  his  own  intereet  and  estate  in 
the  common  property. 

A  testamentary  provision  in  lieu  of  a  devisee's  or  legatee's 
proprietary  right,  in  order  to  render  it  such  upon  acceptance 
of  it,  must  be  declared  in  terms  to  be  given  in  lieu  of  such 
right;  or  that  intention  must  be  deduced  by  clear  and  mani- 
fest implication  from  the  will,  founded  upon  the  fact  that  the 
cUm  to  such  proprietary  right  would  be  inconsistent  with 
the  win  or  so  repungnant  to  its  dispositions  as  to  disturb  and 
defeat  them-  (4  Kent's  Com.  58 ;  Fuller  v.  Taiee,  8  Paige, 
330.)  In  Payne  v.  Payne  the  doctrine  of  election  was  in  no 
sense  involved,  and  the  Court  did  not  say  anything  touching 
the  point  now  in  controversy. 
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The  case  of  Theall  v.  The/M,  7  La.  R.  226,  cited  by  appel- 
lant, sustains  the  doctrine  that  a  wife  entitled  to  half  the 
gananciaUs,  may  accept  a  bequest  under  the  will  of  her  hus- 
band without  thereby  surrendering  her  proprietary  right  to 
half  the  community 'property.  In  that  case  the  testator,  after 
making  several  specific  legacies  to  his  collateral  relatives, 
bequeathed  to  his  wife  oertain  designated  personal  property, 
and  then  gave  of  the  remainder  of  his  property  one  half  to  bis 
wife  and  the  other  half  to  other  persons.  Mrs.  Theall  claimed 
that  she  was  entitled  to  the  specific  legacy  made  to  her,  and 
to  one  half  of  the  residue  of  her  husband^s  property  after  pay- 
ment of  the  specific  legacies  under  the  will,  and  also  to  one 
half  of  the  conmiunity  property  in  her  own  right;  and  tke 
Court  held  that  she  was  so  entitled,  on  the  ground  that  suck 
was  the  testator's  intention  ascertained  by  reference  to  the 
language  of  his  wilL  In  the  case  here  referred  to  the  Court 
say  a  testator  must  be  presumed  to  know  that  his  own  prop- 
erty only  can  be  the  subject  of  his  disposition,  and  that  he 
cannot  dispose  of  the  property  of  others.  The  case  of  TheaU 
is  in  our  judgment  in  consonance  with  other  authorities  which 
we  have  cited.  Her  acceptance  of  the  specific  and  general 
bequests  made  to  her  was  in  no  sense  repugnant  to  the  pro- 
visions of  the  will.  The  will  in  all  its  provisions  could  have 
eomplete  effect^  notwithstanding,  and  that  too  according  to 
the  apparent  intent  of  the  testator.  The  intention  of  the  tes- 
tator is  to  be  kept  in  view  as  the  pole  star  in  the  construction 
or  interpretation  of  his  will;  and  it  is  not  to  be  presumed  in 
the  absence  of  a  manifest  intent  on  his  part,  that  he  designed 
to  make  disposition  of  any  property  not  his  own  But  when 
it  does  so  appear,  and  the  owner  of  such  property  accepts  a 
legacy  or  devise  under  the  will,  which  acceptance  -necessarily 
operates  to  give  effect  to  the  will  as  an  entire  disposition  by 
the  testator,  such  acceptance  must,  by  the  conditions  on  whidi 
it  is  founded,  be  held  to  be  a  confirmation  of  the  dispositions 
of  the  will.  This  results  logically  from  the  conditions  in- 
volved, forbidding  and  rendering  impracticable  the  contempo- 
raneous assertion  of  claims,  which  cannot  consist  together  in 


Oct,  1866.]  M0SSI8OK  V,  BowMAK.  351 

Opinion  of  the  Conrt  —  Cnrrej,  J. 

support  of  the  wilL  (Oretion  v.  Haward,  1  Swanst.  420- 
430,  and  the  learned  note  of  Swanston;  Sanford  v.  Jackson, 
10  Paige,  270.) 

While  it  is  the  law  that  a  testator  can  only  dispose  of  his 
own  property,  he  may  assume,  to  dispose  of  that  which  belongs 
to  another,  and  such  disposition  may  be  ratified  and  confirmed 
bj  its  owner,  by  the  acceptance,  under  the  will,  of  a  donation, 
necessarily  implying  such  ratification  and  confirmation.  The 
act  of  the  testator  attempting  to  dispose  of  the  property  of 
another,  and  the  act  of  the  owner  of  such  property  in  accept- 
ing the  benefit  provided  for  him  by  the  testator,  united,  com- 
plete the  disposition,  which,  without  the  act  of  confirmation, 
vonld  be  of  no  effect*  That  the  testator  attempted  to  deal 
with  the  Blucher  Eancho  as  his  own  property,  is  evident  from 
the  language  of  his  will  in  respect  to  it  He  uses  the  language 
of  a  sole  proprietor,  as  it  would  seem,  ex  industria.  He  speaks 
of  it  as  ''my  Blucher  Eancho  ^*  not  less  than  five  times  in  his 
wilL 

The  widow  having  accepted  the  devises  and  bequests  pro- 
Tided  for  her  by  the  will,  thereby  made  her  election  and  con- 
firmed the  disposition  made  by  her  husband  of  the  common 
property;  because  to  hold  otherwise  would  so  far  frustrate 
ind  disappoint  the  objects  and  intentions  of  the  testator  as  to 
deprive  his  children  by  his  former  marriage,  and  their  children, 
in  a  great  measure,  if  not  entirely,  of  the  portion  of  the  prop- 
erty which  he  evidently  designed  they  should  have. 

In  the  tenth  clause  of  the  will  the  testator  declared  his 
intention  to  dispose  of  the  three  leagues  of  the  Blucher 
Kancho,  not  specifically  devised,  or  so  much  thereof  as  might 
be  necessaiy  for  the  purpose  of  raising  means  for  the  payment 
of  debts  and  liabilities  subsisting  against  him ;  but  anticipating 
that  he  might  not  accomplish  this  object  during  his  life,  he 
directed  his  executrix  and  executors,  in  that  event,  to  carry 
into  effect  his  design.  He  thus  appointed  and  charged  these 
three  leagues  of  land  for  the  especial  purpose  of  paying,  not 
only  the  debt  secured  by  mortgage  on  the  Blucher  Eancho, 
bnt  also  that  seoured  by  mortgage  on  the  Bodega  property,  as 
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well  as  all  other  debts  which  he  might  owe  at  the  time  of  his 
death;  and  also  the  expenses  of  his  funeral  and  of  the  settle- 
ment of  his  estate.  By  this  means  he  provided  to  relieve  the 
Bodega  property,  which  he  gave  to  hit  wife  and  her  children, 
of  the  encumbrance  upon  it;  and  further  provided  that  of  the 
proceeds  of  the  sale  of  the  three  leagues  appropriated  for  the 
payment  of  his  debts  which  might  thereafter  remain,  his  wife 
should  have  one  third  and  his  children  living  at  the  time  of 
his  death  the  other  two  thirds.  That  the  testator  intended 
the  entire  Blucher  Eancho  should  be  devoted  to  the  objects 
expressed  in  his  will,  we  think  there  can  be  no  rational  doubt 

Deed  by  an  attorney  in  fact  must  he  signed  with  principal^e 

name^ 

The  deed  executed  by  Stephen  Henry  Smith  to  Polhemus 
was  not  the  deed  of  Stephen  Smith.  Stephen  Henry  Smith 
signed  it  with  the  description  *^  Attorney  in  fact  of  Stephen 
Smith,''  appended  to  his  name.  This  was  not  an  execution 
of  the  deed  in  the  name  of  his  constituent  and  therefore  was 
not,  even  if  the  transaction  was  honest  and  fair  in  its  inception 
and  attempted  consummation,  effectual  to  transfer  the  prop- 
erty therein  described.  So  that  nothwithstanding  this  deed^ 
the  Blucher  Bancho  was  the  property  of  Stephen  Smith  and 
his  wife  on  the  day  of  his  death.  The  added  words:  ^^ Attor- 
ney in  fact  of  Stephen  Smith,''  are  descripto  personcB  merely 
of  him  who  signed  the  deed.  The  fact  that  Stephen  Henry 
Smith  was  the  attorney  of  the  person  described  in  the  deed  as 
the  grantor,  and  that  he  intended  to  bind  his  principal  thereby, 
does  not  obviate  the  objection.  It  may  be  admitted  that  the 
attorney  intended  to  bind  his  principal  by  the  deed  executed 
—  but  intention  alone  was  not  enough.  The  use  of  legal 
means  for  accomplishing  the  object  were  essential  and  indis- 
pensable to  effect  the  transfer  of  the  property.  The  rule  is 
well  established  that  when  a  person  having  power  to  sell  and 
convey  real  estate  for  another,  undertakes  to  exercise  the 
power,  the  act  performed  must  be  in  the  name  of  the  princi- 
pal, or  it  will  not  bind  him.     (ElweU  v.  Shaw,  16  Mass.  42; 
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Townsend  y.  Coming,  28  Wend.  489/  and  ih»  eases  therein 
cited.) 

Bight  of  one  who  believes  himself  a  trustee  to  he  reimbtursed 
for  advances  made  to  trust  estate. 

The  appellant  supposed  that  he  had  acquired  the  title  to 
the  Blucher  Rancho  by  means  of  the  deeds  executed  by  Ste- 
phen Henry  Smith  and  Polhemus,  and  that  he  held  the  title  so 
far  as  the  plaintiffs  were  concerned^  in  trust  for  them,  and  he 
dainis  that  whatever  he  did  in  the  premises  subsequent  to 
that  time,  was  in  discharge  of  his  duties  as  trustee  to  the 
extent  of  the  interests  of  the  plaintiffs  and  all  others  concerned 
in  the  property  as  beneficiaries  under  the  will  of  Stephen 
Smith.  He  accordingly  paid  the  sums  due  and  secured  by  the 
two  mortgages  mentioned^  and  adopted  means  for  the  preser- 
vation of  the  property  and  for  securing  the  confirmation  of  the 
title.  For  these  advancements  the  decree  of  the  Court  below 
justly  provides  he  shall  be  paid. 

By  the  decree  of  foreclosure  of  the  mortgage  on  the  Blucher 
Bancho  and  the  sale  of  the  premises  thereimder  and  the  con- 
veyance finally  executed  to  the  appellant^  he  became  invested 
with  the  l^al  title  to  the  property.  Before  then,  on  the  4th 
of  December,  1856,  Manuella  T.  Smith  had  by  deed  remised, 
released  and  forever  discharged  the  appellant,  and  Polhemus, 
and  Stephen  Henry  Smith,  of  and  from  all  actions,  causes  of 
action,  claim,  interest,  right  or  demand  which  she  individually 
or  as  executrix  could  or  might  legally  or  equitably  have,  of,  in, 
and  to  the  Blucher  Kancho,  and  every  part  and  parcel  thereof; 
and  also  of  and  from  all  actions  and  causes  of  action  which 
she  individually  or  as  executrix  or  otherwise  should  or  might 
have  against  them  by  reason  of  any  deed,  matter  or  thing 
whatsoever  connected  with  the  Blucher  Sancho,  or  in  any 
vay  affecting  the  title  to  the  same,  as  then  vested  and  exist- 
ing in  them,  or  either  of  them. 

It  is  not  claimed  that  the  relation  of  trustee  and  cestui  gue 
irust  subsisted  between  the  appellaiit  and  Mrs.  Smith  after  the 
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execution  of  this  deed  of  release^  if  in  fact  it  existed  before 
then.  In  consideration  of  the  .covenant  on  the  part  of  Bow- 
man to  pay  the  debts  of  the  estate  and  to  indemnify  it  and 
herself  against  liabilities^  she  seems  to  have  been  willing  to 
release  and  surrender  her  rights  and  interests  therein^  and 
undertook  to  do  so  by  the  deed  of  release  of  December,  1866. 
This  release,  we  think,  had  the  effect  to  transfer  to  Bowman, 
Polhemus,  and  Stephen  Henry  Smith  her  residuary  interest  in 
and  share  of  the  three  leagues  of  land  appointed  for  the.  pay- 
ment of  the  testator's  debts  and  liabilities,  as  specified  or 
indicated  in  the  tenth  clause  of  the  will.  This  deed  of  release 
could  not  operate  to  divest  the  rights  of  the  ehildren  of  Ste- 
phen Smith  to  the  two  thirds  of  the  residuum  of  these  three 
leagues  of  land,  but  it  operated  to  transfer  to  Bowman,  Polhe- 
mus, and  Stephen  Henry  Smith  the  interest  of  the  person  who 
executed  it  in  the  contingent  surplus  of  the  proceeds  which 
might  arise  from  the  sale  of  the  three  leagues  appointed  and 
appropriated  for  the  payment  and  discharge  of  debts  and  lia- 
bilities. We  see  no  reason  for  setting  aside  the  decree  of  fore- 
elosure  of  the  mortgage  on  the  Blucher  Raneho>  nor  the  sale 
and  conveyance  made  by  virtue  thereof,  whieh  became  con- 
summate in  the  transfer  of  the  title  of  the  persons  who  were 
defendants  in  that  action,  to  the  appellant,  who  by  reason  of 
the  circumstances  and  of  his  own  election  and  that  of  the  par- 
ties interested  under  the  will,  had  become  and  thus  remained 
their  trustee,  holding  the  legal  title  to  the  property  for  their 
benefit ;  nor  do  we  discover  any  reason  for  declaring  null  and 
void  the  bond  executed  by  Bowman  and  the  compromise 
entered  into  and  the  release  executed  by  Mrs.  Smith.  She 
does  not  ask  to  have  the  same  so  declared  and  decreed,  and  it 
was  not  the  duty  of  the  Court  to  extend  to  her  a  real  or  sup- 
posed benefit  that  she  manifested  no  desire  to  obtain. 

Neither  party  has  objected  to  the  account  as  taken  and 
stated,  nor  to  the  mode  of  making  up  any  deficiency  that 
might  possibly  remain  to  be  paid  to  Bowman  after  exhausting 
the  residue  of  the  three  appointed  leagues  for  the  purposes 
designated  by  the  tenth  elanse  of  the  will.     Bj  the  account 
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stated,  Bowman  made  sales  of  portions  vi  the  Blncher  Bancho, 
amountiiig  to  two  thonsand  four  hundred  and  sbcty-three  and 
a  half  acres,  for  which  he  is  charged  in  the  account  with  thirty- 
one  thoQsand  one  hundred  and  thirty-seven  dollars  and  seventy- 
three  cents.  These  sales  were  properly  allowed  by  the  Court 
below  to  stand  as  valid. 

The  appellant  objects  to  the  rate  of  interest  —  t^n  per  cent 
per  annum — allowed  to  him  on  the  principal  sums  due  him, 
for  advancements  made  in  discharge  of  debts  in  his  capacity  of 
trastee,  and  otherwise  for  the  payment  of  moneys  necessarily 
expended  by  him  for  the  protection  and  preservation  of  the 
estate.  He  claims  that  such  rate  of  interest  will  not  indem- 
nify him  for  his  outlay,  and  insists  that  he  is  entitled  in  equity 
to  a  higher  rate  of  interest,  and  that  it  is  competent  for  the 
Court  to  afPord  him  indemnity  in  this  particular.  Under  the 
oircumstances  of  the  case  we  are  not  disposed  to  change  the 
decree  of  the  District  Court  in  this  respect  It  is  highly 
probable  he  will  be  well  compensated  for  all  advancen^ents 
made  by  him  in  the  performance  of  his  voluntarily  assumed 
trost  If  the  remaining  portion  of  the  three  appointed  leagues 
kring  upon  sale  as  much  in  proportion  as  did  the  land  already 
Bold  by  him,  there  will  be  a  surplus  remaining  after  he  shall 
have  been  paid  as  provided  by  the  decree  in  this  case,  and  of 
that  surplus  he  will  be  entitled  in  his  own  right  to  one  third, 
while  the  children  of  the  testator  wilt  be  entitled  to  l3ie  other 
two  thirds  of  it 

Having  thus  ascertained  and  determined  the  rights  of  the 
respective  parties,  it  is  now  adjudged  and  decreed  that  so 
much  of  the  judgment  and  deeree  of  the  Court  below  entered 
on  the  19th  day  of  October,  1860,  as  holds,  adjudges  and 
decrees  that  the  agreement  entered  into  on  the  7th  of  August, 
1856,  between  Manuella  T.  Smith,  executrix  of  the  last  will 
Hnd  testament  of  Stephen  Smith,  deceased,  and  the  defendant 
Bowman,  and  the  bond  executed  on  the  same  day  by  said 
Bowman  to  the  said  Manuella  T.  Smith,  executrix,  etc,  to  be 
null  and  void,  and  of  no  effect,  be  and  the  same  is  hereby 
reversed. 
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And  it  18  further  adjudged  and  decreed  that  so  mudi  of  the 
•aid  judgment  and  decree  of  the  Court  below  as  holds,  adjudges 
and  decrees  that  the  release  executed  on  the  4th  of  December, 

1856,  by  Manuella  T.  Smith,  in  her  own  right  and  also  as  exec- 
utrix, etc,  to  said  Bowman,  Folhemus,  and  Stephen  Henry 
Smith,  to  be  null  and  void  and  of  no  effect,  be  and  the  same 
is  hereby  reversed. 

And  it  is  further  adjudged  and  decreed  that  so  much  of  laid 
judgment  and  decree  of  the  Court  below  as  holds,  adjudges 
and  decrees  that  the  deed  executed  on  the  10th  day  of  June, 

1857,  to  said  Bowman  under  the  decree  of  foreolosoie  of  the 
mortgage  on  the  Blucher  Bancho,  and  of  the  sale  of  said  rancho, 
to  be  null  and  void  and  of  no  effect,  be  and  the  same  is  hereby 
reversed. 

And  it  is  further  adjudged  and  decreed  that  as  to  the  parts 
and  portions  of  said  judgment  and  decree  entered  on  the  19th 
day  of  October,  1860,  not  reversed  as  above  speeifiedy  be  and 
the  same  is  hereby  affirmed. 

And  it  is  further  adjudged  and  decreed  that  the  judgment 
and  decree  of  the  Court  below,  made  and  entered  on  the  26tfa 
of  December,  1868,  be  set  aside^  excq)t  as  to  the  amfirmation 
of  the  report  of  .the  referee,  and  in  lieu  thereof,  that  a  judg- 
ment and  decree  be  drawn  up  by  the  attorneys  for  the  parties 
and  submitted  to  this  Court,  that  the  same  may  be  settled  as 
the  judgment  and  decree  to  be  entered  in  this  action,  at  whidi 
time  the  judgment  respecting  costs  will  also  be  entered. 

tNora. —  Tho  opinion  la  ttts  cmo  wm  MiTorod  nt  tto  Aprtl  tern,  1S68.  no 
portlM  coBcoraod  soboeqooiitlT  ottUod  tko'mntton  la  ooatro?oray  botwton  tbom. 
•Bd  hoBco  tho  jodgnent  la  tatm  dtiMlta  to  lio  dcnwa  at  aa 
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BENJAMIN  F.  MYERS  v.  REBEC50A  A.  MOTT,  Ai>icnr- 

nTBATX  OF  THB  ESTATB  OF  W.  A.  MOTT,  DkOKASED. 


09  Tsa  DaFnn>i.iiT  mmtini  tbm  PncDnrcr  or  ah  Acnov.— 'la  an 
Mttoa  to  McoTer  ]«dgm€iit  on  a  |»roailMor7  note,  tb«  tiiggeiUoii  of  the 
4HLdl  of  tbo  dofoodABt  ui4  the  ratatttutloa  of  bit  admtntotntor*  and  tho 
CMttMUieo  of  the  suit  acAlnat  him,  rabjocti  tho  proeeedtng*  to  mieh  niloo 
if  tho  Probate  Act  aa  aro  appUeablo  to  procoedlngo  for  tho  coUoctton  of 
clalma  against  an  Mtato  of  a  deoeaoed  porson. 

immaan  AOkmn  an  AoiiiinsraATOB. —  Where  the  only  canee  of  action  U 
die  IndebtedaeM  odt  the  eatato  of  the  deeeaeed  to  the  plaintiff,  a  jndgment 
la  permmam  oanaot  bo  rendered  agalnet  tho  admlntetrator. 

JDOOMXHT  AOAiiraT  Adxinistbatob  aNroBCiNO  Attachmint  hiMM,-^lt  tho  de- 
fendant dies  after  the  eerrlce  of  snmmong  and  the  leyy  of  an  attachment 
en  hia  property,  and  before  Jndsaeat,  and  ttie  admlntetrator  le  sobstttnted, 
and  tho  action  continued  agalnat  htm,  the  Conrt  cannot  render  a  jndgmenf 
enfOrdnc  the  Hen  of  the  attachment  by  a  sale  of  the  attached  property,  and 
en  application  of  the  proeeede  to  the  eatlefactlon  of  the  demand. 

EKmacaMMMT  cm  AvtAGBMBtn  htm^Aa  attachment  Uen  npon  property  can 
be  enforced  only  by  a  lale  of  the  attached  property  vnder  execntton. 

DiftVH  ov  DaiaNDAifT  DasTBOTS  ATTACHHaNT  LiaN. —  If  tho  defendant  die 
after  the  levy  ef  an  attachment  npon  hie  property,  and  before  Jadgment,  hie 
death  deotfoye  the  Uen  of  the  attachneat,  and  the  attached  property  paaeea 
Into  the  hands  of  the  administrator,  to  be  administered  on  In  dae  coarse  oC 
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Argument  for  Respondent. 

Appbai.  from  the  District  Coort^  Fourteenth  Judicial  Dis- 
trict, Placer  County, 

The  facts  are  stated  in  the  opinion  of  the  Ckmrt 
P.  L.  Edwards,  for  Appellant 

The  attachment  was  dissolved  by  the  death  of  the  debtor. 
The  statute  creating  the  remedy  is  in  derogation  of  the  com- 
mon law  and  must  be  strictly  construed. 

The  whole  policy  of  the  law  is  to  the  effect  that  the  prop- 
erty of  a  decedent  should  be  distributed  pro  rata  and  accord- 
ing to  clan,  and  not  in  invitum  as  now  sought. 

The  law  expressly  declares  that  ^^no  sale  of  any  property  of 
an  estate  of  a  deceased  person  shall  be  valid  unless  made 
under  an  order  of  the  Probate  Court,  except  as  otherwise  pro- 
vided in  this  or  other  Acts."    (Belknap's  Probate,  Sec  148.) 

Upon  the  question  of  a  dissolution  of  the  attachment  by  the 
death  of  the  defendant,  Mr.  Edwards  cited  Pancost  ▼.  Wash- 
ington, 6  Cranch,  707 ;  Sweringen  v.  AdminiattxUors  of  Eberius, 
7  Mo.  421 ;  Harrison  v.  Bufus,  18  Mo.  446 ;  Kennedy  v.  Ba- 
quet,  1  Bay,  484;  Saigent  on  Attachments,  136;  4  Dallas,  60; 
Parsom  t.  MerriU,  6  Met  859;  and  Drake  on  Attachments, 
Sees.  488  to  485. 

Charles  A.  Tuttle,  for  Bespondent,  upon  the  question  of  the 
enforcement  of  the  lien  by  a  sale  of  the  attaehed  property, 
dted  Thatcher  y.  Bancroft,  14  Abbott's  P.  R  248.  He  also 
argued  that  the  Court  having  acquired  jurisdiction  before  the 
death,  the  sixteenth  section  of  the  Practice  Act,  declaring  that 
actions  shall  not  abate  by  the  death,  came  into  play;  that  the 
action  which  was  continued  against  the  administrator  was  the 
action  commenced  against  the  intestate,  and  not  the  action 
contemplated  by  the  one  hundred  and  fortieth  section  of  the 
Probate  Act;  that  section  one  hundred  and  forty  referred  to 
actions  commenced  against  the  administrator,  as  was  held  in 
Thatcher  t.  Bancroft,  where  the  Court  did  not  have  jurisdic- 
tion before  death;  that  the  continuation  of  the  action  against 
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the  administrator  after  Mott's  death,  had  the  same  effect  aa  a 
continuation  against  a  successor  in  interest  of  the  defendant  in 
proper^  would  have ;  that  the  judgment  must  be  of  any  par- 
ticular character  lest  the  attachment  lien  be  lost,  was  not 
required  by  any  provision  of  the  Fraotioe  Act;  that  the  lanr 
guage  of  the  Act  was  generaL . 

''The  plaintifF  may  have  the  property  of  the  defendant 
attached  as  security  for  the  satisfaction  of  any  judgment  thai 
may  be  recovered/*  (Practice  Act>  Sec  120.)  "  The  prop- 
erty attached  shall  be  retained  by  the  sheriff  ta  answer  anf/ 
judgment  that  may  be  recovered  in  the  action^''  (Practice  Act, 
Sec  130.)  ''If  judgment  be  recovered  by  the  plaintiff^  the 
sheriff  shall  satisfy  the  same  out  of  the  attached  property." 
(Practice  Act^  See.  132.)  That  there  was  evidently  a  mis- 
take in  the  supposition  that  the  Act  anywhere  required  for 
this  purpose  that  the  judgment  must  be  against  the  original 
defendant  in  the  action.  That  the  only  judgments  upon  which. 
executions  were  prohibited  by  the  Probate  Aot^  were  those 
mentioned  in  the  one  hundred  and  fortieth  section,  and  those 
were  judgments  in  suits  commenced  against  administrators^ 
and  not  judgments  in  actions  commenced  and  jurisdiction 
acquired  before  deaths  but  continued  against  them;  that  the 
two  hundred  and  tenth  section  of  the  Practice  Act  provided 
for  executions  in  every  concdvable  case,  and  among  o^ers  for 
executions  against  real  or  personal  property  in  the  hands  of 
personal  representatives,  heirs,  etc ;  that  section  two  hundred 
and  seventeen  provided  that/' all  property  and  rights  of  prop- 
erty seized  and  held  under  attadiment  in  the  action  shidl  be 
liable  to  execution."  If  liable  to  execution,  was  not  the  Court 
Tested  with  the  power  to  order  one  to  be  issued  t  He  also 
cited  Canard  v.  I%e  Atlantic  Insurance  Companif',  1  Peters, 
386;  2  Cranch,  868;  8  Cranch,  78;  8  Cranch,  431;  S  Sand- 
ford,  528;  1  McLean,  95;  7  Peters,  464;  and  7  Metcalf,  840, 
upon  the  questieii  of  a  disaolittiaii  ol  the  attachmenfe  bj  the 
death  of  the  defendant* 
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At  the  oanunenoemeiLt  of  this  action,  which  wts  biou^t 
npon  sevenl  promissory  notes^  a  writ  of  attachment  was  issued 
and  levied  upon  certain  real  and  personal  property  of  the  de» 
f endant  After  the  service  of  the  summons  and  the  attachment^ 
but  hefoie  the  time  for  answering  had  expired,  the  defend- 
ant died  intestate.  His  widow  was  appointed  as  administratrix 
of  his  estate,  and  upon  his  death  being  suggested,  the  action 
was  continued  against  his  administratrix.  The  notes  were 
presented  to  the  administratrix  for  allowance  as  claims  against 
the  estate,  and  were  rejected;  and,  although  she  subsequently 
and  before  judgment  indorsed  her  allowance  on  the  notes,  that 
will  not  affect  the  merits  of  the  case,  but  would  go  only  to  a 
question  of  costs.  The  Cdurt  having  denied  the  defendant's 
motion  for  a  dissolution  of  the  attachment,  rendered  judg- 
ment for  the  plaintiff,  which  was  substantially  as  follows: 
That  the  plaintiff  recover  of  the  defendant  the  amount  of  the 
promissory  notes,  to  be  paid  in  the  gold  coin  of  the  United 
States ;  that  the  Sheriff  proceed  to  sell  in  like  manner  as  under 
execution  the  personal  property  taken  under  the  attachment; 
that  if  the  personal  property  should  be  insufficient  for  the 
satisfaction  of  the  judgment,  he  should  in  like  manner  pro* 
oeed  to  sell  the  real  property  attached;  that  if  the  proceeda 
of  such  sales  should  be  insufficient  to  satisfy  the  judgment^ 
the  balance  of  the  judgment  be  paid  in  due  course  of  adminie- 
tration;  and  that  any  surplus  remaining  after  the  satisfaction 
of  the  judgment  out  of  the  proceeds  of  the  sales,  be  paid  to  the 
administratrix. 

The  defendant  appeals  from  the  judgment^  and  from  the 
order  refusing  to  dissolve  the  attachment  The  order  is  not  an 
appealable  order,  {AUender  v.  Fritts,  24  Cal.  447,)  but  all  the 
material  points^  made  in  regud  to  the  attachment  arise  also  in 
the  appeal  from  the  judgment 


Jan.,  1866.]  Utjss  v.  Mott.  86S 

Opinion  ai  the  Conrt  —  Bhod«a»  J. 

Fotm  of  judgment  against  an  adminirirator. 

The  firat  qnestioa  we  shall  consider  relates  to  the  form  in 
which  the  judgment  for  the  amount  due  upcm  the  promissory 
notes  ought  to  be  rendered.  It  will  be  seen  that  the  complaint- 
ifl,  m  substance,  the  usual  complaint  upon  a  promissoiy  note 
m  a  suit  hy  the  payee  against  the  maker,  and  contains  no  alle- 
gati(xis  entitling  the  plaintiff  to  any  relief  beyond  the  ordinary 
judgment  in  personam. 

The  suggestion  of  the  death  of  the  maker  of  the  notes,  and 
the  substitution  of  his  administratrix,  and  the  continuance  of 
the  suit  against  her,  subjected  the  proceedings  to  such  rules  of 
the  Probate  Act  as  are  applicable  to  proceedings  for  the  collec- 
tion of  daims  against  an  estate  of  a  deceased  person.  It  was 
in  this  yiew  that  the  plaintiff  presented  his  claim  to  the  admin- 
istratrix for  allowance.  An  administratrix  is  the  creature  of 
the  Probate  Act,  and  her  liability  must  be  measured  by  that 
AeL  There  is  no  provision  in  the  Act  subjecting  her  to  a 
judgment  in  personam,  upon  the  sole  ground  that  the  estate  of 
the  deceased  is  indebted  to  the  plaintiff.  Under  any  system 
with  which  we  are  acquainted,  the  further  allegation  of  assets, 
a  devastwnt,  or  some  other  ground  of  personal  responsibility, 
is  necessary  to  support  such  a  judgment  But  this  point  is 
settled  by  section  one  hundred  and  forty  of  the  Probate  Act, 
which  provides  that  "the  effect  of  any  judgment  rendered 
against  any  executor  or  administrator,  upon  any  claim  for 
money  against  the  estate  of  his  testator  or  intestate,  shall  be 
only  to  establish  the  daim,  in  the  same  manner  as  if  it  had 
been  sllowed  by  the  executor  or  administrator,  and  the  Pro- 
hate  Judges  and  the  judgment,  shall  be  that  the  executor  or 
administrator  pay,  in  due  course  of  administration,  the  amount 
ascertained  to  be  dne-** 

The  judgment  should  have  been  rendered  in  the  form  indi- 
cated in  that  section,  for  the  section  is  mandatory,  and  speci- 
fies the  only  judgment  that  may  be  rendered  against  the 
executor  or  adminiatratery  on  a  daim  agftinat  the  estate. 
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Judgment  enforcing  attachment  Kan. 

The  next  qnestion  is  whether  that  portion  of  the  jndgmeiit 
ordering  the  property  that  had  been  attached,  to  be  sold  fccr 
the  payment  of  the  judgment^  is  anthorized  by  law.  No  pro- 
vision  of  the  Practice  Act  is  cited  that  justifies  such  an  ordor. 
When  the  judgment  is  rendered  against  the  debtor  in  his  lif  o- 
time,  we  find  no  authority  for  an  order  of  that  character  in  an 
action  of  the  nature  of  the  one  before  us,  and  it  is  difficult  to 
see  how  the  mere  fact  of  the  substitution  of  the  legal  repre- 
sentative in  the  place  of  the  debtor  could  authorise  the  order 
without  the  aid  of  a  statutory  provision  permitting  it  The 
principle  is  cardinal  and  uniform  that  the  judgment  for  the 
plaintiff  must  be  founded  on  and  authorized  by  the  allegations 
of  the  complunt  The  attachment  and  levy  formed  no  part 
of  the  pleadings  and  were  not  competent  evidence  of  any  fact 
stated  therein,  but  came  before  the  Court  incidentally  and  on 
a  moti<m  that  had  no  relation  to  the  merits  of  the  action.  The 
order  is  in  its  nature  a  decreie  enforcing  a  lien,  and  is  as  clearly 
unauthorized  as  would  have  been  a  decree  enforcing  a  vendor^s 
lien,  if  it  had  happened  in  the  case  that  the  plaintiff  in  proving 
the  consideration  of  the  notes  had  shown  that  they  were  given 
for  the  purchase  money  of  certain  real  property  belonging  to 
the  estate  of  the  intestate.  The  impropriety  of  the  judgment 
is  made  manifest  by  supposing  that  a  portion  of  the  attached 
property  is  exempt  from  execution,  that  another  portion  is  the 
separate  property  of  the  widow  of  the  deceased,  and  that  a 
portion  or  all  of  the  real  property  attached  constituted  the 
homestead  of  the  deceased  and  his  wife.  Certainly  thoee 
questions  could  not  be  tried  without  proper  issues  wers 
framed,  and  it  is  impossible  to  see  how  the  administratrix 
could  have  raised  them  in  the  soit  on  the  notes,  unless  she  in 
required  to  answer  not  <MEily  the  complaint,  but  the  Sheriff's 
return  to  the  attachment  also.  This  she  would  be  bound  to 
do  or  be  precluded  thereafter  from  asserting  her  daim  to  the 
property,  by  the  judgment  of  the  Court  ordering  flie  poperty 
to  be  sold,  if  such  judgment,  baaed  upon  the  single  ftet  that 
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the  property  haa  beM  seized  under  Attaohrncnt,  caa  be  main- 
tained. The  Court,  ia  leuderiiig  judgment  in  an  aotiou  in 
which  an  attachment,  has  been  jwoeured  and  aervfNl,  has- no 
duty  to  perfonn  in  ref^raooe  to  the  attachment  proceedings. 
The  Sheriff  does  not  act  in  obedience  to  the  judgment,  but  to 
the  behests  of  the  statute,  in  enforcing  the  attachment  lien,  by 
the  sale  of  the  property  attached. 

This  yirtnallj  disposes  of  the  appeal,  hut  to  rest  the  cause 
here  would  lea^e  the  real  point  of  controversy  untouched,  and 
it  would  necessarily  arise  on  further  proceedings,  surrounded, 
perhaps,  with  additional  di£5cultiea.  The  question  is,  whether 
the  attadiment  Ken  survives,  in  ease  of  the  death  of  the 
defendant,  before  the  eccpiraiion  of  the  time  for  filing  his 
answer  in  the  axstion  in  which  the  attachment  issued. 

An  attachment  is  a  process  under  which  the  debt(^s  prop- 
erty may  be  seized  and  held  as  security  for  the  satisfaction  of 
tny  judgment  that  may  be  recovered  against  him  in  the  action, 
unless  he  gives  security  for  the  payment  of  the  judgment,  in 
the  manner  provided  by  the  statute.  Its  scope,  purpose  and 
effect;  its  capacity  to  create  a  lien;  the  efficacy,  duration  and 
the  mode  of  enforcement  of  the  lien,  are  not  other  or  greater 
thsn  the  statute  has  prescribed.  The  plaintiff  cannot  claim  as 
mattOT  of  right  the  benefit  of  the  attachment,  as  something 
growing  oot  of  or  necessarily  connected  with  the  contract,  as 
he  may  the  benefit  of  an  action  to  recover  his  debt;  for  the 
attachment  is  merely  an  auxiliary  to  the  action,  and  the  Legis- 
lature may  givey  withhold  or  limit  it,  at  their  pleasure^  with- 
OQt  impairing  any  substantial  right  of  either  party.  The  lien 
acquired  by  means  of  the  attachment  does  not  ndcessarily 
attend  the  action,  without  regard  to  the  judgment  that  may 
be  rendered.  Its  purpose  is  to  secure  tiie  payment  of  the 
jadgment,  and  this  is  accomplished  by  its  holding  die  prop- 
erty until  the  judgment  is  rendered— and  in  case  of  real  prop- 
ertyy  until  the  judgment  is  or  may  be  dodceted-^so  that  the 
attached  property  may  be  taken  and  sdld  under  an  cseoutiQn 
to  be  issued  upon  the  judgment.  liTo  property  may  be  taken 
in  attachment  that  ie  not  liable  to  seisore  under  llie  executioii 
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wheo  issued;  and  the  only  -way  in  ^?faieh  the  levying  of  tho 
attachment  upon  the  property  operates  as  security  for  the 
satisfaction  of  the  anticipated  judgment^  is  by  its  capacity  to 
hold  the  property  to  await  ike  execution  to  be  issued.  Thif% 
is  neoessftrily  implied  by  section  one  hundred  and  thirty-two, 
providing  for  the  sale  of  the  attached  property,  and  no  other 
mode  than  a  sale  under  execution  is  provided  by  the  statute, 
for  enforcing  the  attachment  lien  upon  property  held  under 
the  writ  Property  that  has  been  oonverted  into  money, 
because  the  interest  of  the  parties  required  its  sale  while  held 
under  attachment,  forms  no  exception  to  the  nsaoal  oourse  of 
proceedings  req[>ecting  property  held  under  attachment^  for 
the  money  in  the  officer's  hand%  though  not  required  to  be 
levied  upon  under  the  etseoution,  because  not  required  to  be 
sold,  can  be  applied  to  the  satisfaction  of  the  judgment  only 
when  the  plaintiff  is  entitled  to  an  execution,  and  it  is  appro- 
priated in  the  same  mann^  as  when  made  under  the  execu- 
tion. When  the  action  is  of  sudi  a  character,  or  when  its 
condition  has  bec(»ne  such,  by  reason  of  a  change  of  parties  or 
other  cause,  that  a  judgm^it  in  perstmam  cannot  be  rendered 
against  the  defendant,  an  execution  in  the  usual  form,  com- 
manding the  Sheriff  to  satisfy  the  judgmoit  by  a  seizure  and 
sale  of  the  personal  and  real  propeorty  of  the  defendant,  is  not 
authorijoed  to  be  issued.  A  personal  judgment  against  tho 
administratrix  in  this  case  was  not  the  kind  of  judgment^  as 
we  have  seen,  that  the  statute  required  or  {permitted,  but  it 
should  haTB'been,  that  the  amount  ascertained  to  be  due  to 
the  plaintiff  be  paid  by  the  administratrix  in  due  oourse  of 
administration.  A  payment  in  the  due  course  of  administra- 
tion, m^eans  the  payment  by  the  legal  representative  of  the 
deceased^  acting  under  the  orders  of  the  Probate  Court,  out  of 
the  assets  of  the  estate  of  the  deceased,  and  in  the  manner  and 
order  that  other  debts  oi  the  same  rank  aie  by  the  Probate 
Act  required  to  be  paid.  It  will  not  be  contended  that  a 
jodgment  in  that  form,  authorized  the  issuing  of  an  execution ; 
and,  indeed,  it  is  directly  forbidden  by  seoliott  one  hundred 
and  forty  of  die  Probate-Acty  to  be  issued. 
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It  neoessarilj  results  from  these  statutory  prorisious  and 
I^  principles,  defining  the  character  and  purpose  of  the 
attachment  lien  and  the  mode  of  its  enforcement,  that  when- 
ever the  case  is  such  that  a  judgment  cannot  be  legally  ren- 
dered, that  will  authorize  an  execution  against  the  personal 
and  real  property  of  the  defendant,  the  attachment  lien  at  once 
ceases.  There  is  nothing  in  the  Practice  Act  that  counte- 
nances the  idea  that  the  attachment  is  of  the  nature  of  a  com- 
mon law  distress  of  the  def^idant's  property,  to  be  held  until 
he  pays  the  plaintiff's  demand,-  but  it  is  held  in  order  that  it 
may  be  subject  to  locution.  When  that  purpose  is  impossi- 
ble of  accomplishment  the  ri^t  to  hold  the  property  for  that 
pnrpose  ceases. 

The  effect  on  the  attachment,  of  the  death  of  the  defendant, 
before  judgment,  is  considered  in  several  cases  cited  in  Drake 
on  Attachment,  (Sec.  433),  and  in  most  of  them  it  is  held  that 
the  death  of  the  defendant  dissolves  the  attachment  The 
statutes  of  the  several  States  providing  for  an  attachment  differ 
in  their  structure,  but  that  many  of  the  States  have  the 
same  general  purpose  as  that  of  this  State,  and  the  authorities, 
though  not  condusiye  because  of  the  difference  between  the 
statutes,  aid  in  some  measure  in  arriving  at  a  proper  construc- 
tion of  our  own  statutes.  (See  Dwvenport  v.  TiUon,  10  Met. 
320;  Sweringen  v.  Eberius,  7  Mo.  421;  Harrison  v.  RenfrOp 
13  Mo.  446 ;  Kermedy  v.  Raguei,  1  Bay,  484;  Crocker  v.  Bad- 
cliff,  1  Const.  E.  S.  C.  83.) 

Some  of  the  provisions  of  the  Practice  Act  and  of  the  Pro- 
bate Act  support  this  theory  in  respect  to  the  attachment 
lien.  It  is  provided  by  section  two  hundred  and  two  of  the 
Practice  Act,  that  if  the  defendant  die  after  verdict  or  deci- 
sion upon  an  issue  of  fact,  and  before  judgment,  the  Court  may 
render  judgment,  but  it  shall  not  be  a  lien  upon  the  real  prop- 
erty of  the  defendant,  but  shall  be  payable  in  the  course  of 
administration  on  his  estate.  This  would  be  a  very  incongru- 
ous provision,  if,  while  a  judgment  lien  was  prohibited,  an 
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attachment  Hen  was  permitted  to  continue  in  force.  And 
besides  this,  the  creditor,  by  means  of  the  attachment,  mrghi 
nullify  the  provision  for  the  payment  of  the  judgment  in  the 
due  course  of  administration ;  for  if  the  assets  consisted  of  per- 
sonal property  only,  he  would  be  enabled  to  withhold  from 
the  administrator,  all  the  property  with  the  proceeds  of  which 
the  judgment  might  be  paid,  while  the  creditor  was  at  the 
same  time  without  power  to  issue  an  execution,  under  whicli 
to  sell  the  property  and  make  his  debt 

By  section  two  hundred  and  fifteen  of  the  same  Act,  aa  it 
stood  previous  to  April  4th,  1864,  execution  against  the  prop- 
erty of  a  defendant  who  had  died  after  judgment,  might  be 
issued  upon  the  permission  of  the  Probate  Court;  but  by  the 
amendment  of  1864,  in  force  when  the  judgment  in  this  case 
was  renedered,  authority  is  given  to  issue  execution  only  in 
case  of  judgments  for  the  recovery  of  real  or  pergonal  prop- 
erty. This  negatives  the  right  to  any  other  description  of  an 
execution,  and  when  considered  in  connection  with,  the  pro- 
visions of  the  Probate  Act  treating  the  judgment  as  ft  daim, 
it,  by  implication,  clearly  forbids  the  issuing  of  an  execution 
in  case  the  defendant  dies,  not  only  before  judgment,  but  at 
such  a  time  in,  the  progress  of  the  action  that  a  judgment 
could  not  have  been  rendered  against  him.  And  besides  this, 
section  one  hundred  and  forty  of  the  Probate  Act  directs  that 
no  execution  shall  issue  upon  a  judgment  against  the  executor 
or  administrator  upon  a  claim  against  the  estate,  and  that  the 
judgment  shall  not  "  create  any  lien  upon  the  property  of  the 
estate,  or  give  the  judgment'  creditor  any  priority  of  pay- 
ment.'' 

The  provisions  of  the  Probate  Act  providing  for  the  order 
of  payment  of  the  claims  against  the  estate  (Section  239)  btb 
also  conclusive  upon  this  point.  The  section  is  as  follows: 
**  The  debts  of  the  estate  shall  be  paid  in  the  following  order : 
First — ^Funeral  expenses.  Second — ^The  expenses  of  the  last 
sickness.  Third — ^Debts  having  preference  by  the  laws  of  flic 
United  States.  Fourth  —  Judgments  rendered  against  the 
deceased  in  his  lifetinoiey  and  mortgages,  in  the  order  of  their 
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date.  Fiftb — ^AU  oiber  denaanda  against  the  aatiite."  The 
debt  in  this  caae  is  not  included  in  either  of  the  first  four 
classes,  and  must  fall  within  the  fifth  olasa^  otherwise  it  is  not 
entitled  to  payment  out  of  the  estate.  No  preference  is  given 
to  any  debt  of  that  claas  over  others  of  the  same  class,  and 
to  make  it  dear  that  no  preference  among  the  debts  of  aoj 
class,  except  those  in  the  fourth,  was  intended,  the  next  sec- 
tion declares  that  if  the  estate  be  insnfficient  to  pay  all  the 
debts  of  any  one  class,  the  fund  must  be  distributed  pro  rata 
among  all  the  debts  of  that  class.  These  prorisioos  are  utterly 
inconsistent  with  the  proposition  that  the  attachment  lien  con- 
tinues, notwithstanding  the  death  of  the  debtor,  for  if  it  is  a 
subsisting  lien  the  debt  secured  thereby  must  of  necessity  be 
entitled  to  a  preference  over  other  debts  of  the  same  claa& 

The  plaintifPs  position  is  not  strengthened  by  section  otte 
hundred  and  eighty^  of  the  Probate  Act  That  section, 
among  other  things,  provides  that  the  administrator  upon 
making  sale  of  the  land  of  the  deceased  which  is  subject  to  ft 
mortgage  or  other  lien,  shall  apply  the  purchase  money,  after 
paying  the  expenses  of  the  sale,  first  to  the  satisfaction  of  the 
mortgage  lien.  BefcM^  he  could  olaim  the  application  of 
the  purchase  money  to  his  debt  in  case  of  a  sale  under  the 
order  of  the  Probate  Court,  he  must  prove  the  very  point  in 
controversy  —  that  the  attachment  continues  a  lien  on  the  land 
in  the  bands  of  the  administrator.  He  cannot  daim  the  ben- 
efit of  this  section  to  sustain  the  lien  upon  the  personal  prop- 
erty, for  there  is  no  provision  that  the  proceeds  of  the  sale  of 
such  property  when  sold  hj  the  administrator  shall  be  applied 
to  discharge  a  lien. 

Here  no  lien  can  be  acquired  by  means  of  the  judgment, 
and  no  execution  is  permitted,  and  the  purpose  of  the  attach- 
ment becoming  impossible  of  accomplishment,  by  reason  of 
the  death  of  the  defendant,  it  must  of  necessity,  upon  the  hap- 
pening of  that  event,  have  ceased  to  be  a  lien.  Assuming  that 
the  attachment  lien  is  induded  in  the  term  **  lien  "  as  employed 
in  section  one  hundred  and  eigh^-siZ|  we  an  led  to  this  abnird 
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condusioiiy  that  the  admiiustrator  of  an  estate  may  be  ocmxi- 
pelled  by  the  Probate  Oourt  to  pay  a  demand  that  he  was 
then  reeiating  in  another  Courts  and  might  ultimately  have 
materially  reduced  or  entirely  defeated* 

It  would  seem  that  if  the  L^slatore  had  intended  that  the 
lien  of  an  attachment  should  be  preserved  in  the  eveut  of  the 
death  of  the  defendant  before  judgment,  while,  at  the  same 
time,  denying  to  the  judgment  tlie  power  to  ereate  a  lien  upon 
the  property  of  the  deceased,  and  forbidding  the  iaaoing  of  an 
execution  upon  the  judgment,  they  would  have  manifested 
their  intention  by  some  unequivocal  provision  of  the  statute, 
and  not  have  left  it  to  be  gathered  by  doubtful  implication. 

Judgment  reversed  and  the  cause  remanded,  with  directions 
to  enter  judgment  for  the  plaintiff  for  the  amount  due  upon 
the  promissory  notes  sued  on,  to  be  paid  in  due  course  of 
administration,  in  the  current  gold  coin  of  the  United  Stutea. 

Shaftbe^  J.,  dissenting. 

The  plaintiff  sued  W.  A.  Mott  in  his  lifetime  on  two  prom- 
issory notes,  payable,  severally,  in  gold  coin  of  the  United 
States.  The  summons  was  accompanied  by  a  writ  of  attach- 
ment, which  was  duly  levied  upon  certain  real  and  personal 
property  of  the  said  defendant,  March  9th,  1864,  on  which 
day  the  summons  was  also  served.  On  the  day  following 
Mott  died  intestate,  and  thereafter  on  the  3d  of  May,  1864, 
the  appellant  was,  on  her  own  motion,  substituted  as  defend- 
ant, it  appearing  that  she  had  been  appointed  as  administra- 
trix of  the  estate  of  the  deceased.  Such  prooQedings  were 
thereafter  had  in  said  action  that  judgment  was  entered  in 
'favor  of  the  plaintiff.  Among  other  special  provisions  con- 
tained in  the  judgment  was  one  directing  the  Sheriff  to  sell 
the  property  attached  in  like  manner  and  up<xi  like  notice,  as 
is  required  by  law  in  sales  of  perscmal  pn^perty  on  execution ; 
the  proceeds  to  be  applied  in  satisfaction  of  the  judgment; 
and  in  case  of  a  surplus,  the  surplus  waa  to  be  paid  to  the 
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ftdininistratrix,  and  if  there  should  be  a  defieit,  it  was  ordered 
to  be  paid  in  due  course  of  administratioiL 

It  is  insisted  that  that  portion  of  the  judgment  which  con* 
tains  these  special  directions^  is  erroneous;  and  the  objection 
is  put  upon  the  ground  that  the  attachment  was  dissolved  by 
the  death  of  Mott 

The  argument  for  the  appellant,  in  so  far  as  it  goes  npcm 
oonsiderations  of  convenience^  is  entitled  to  very  little  wei^t» 
if  the  meaning  of  the  statutes  by  which  onr  decisicm  must  be 
controlled  is  reasonably  clear;  and  the  same  may  be  said  as 
to  the  eases  cited  from  other  States,  for  those  decisions  are  in 
elucidation  of  systems  differing  to  a  greater  6r  less  extent  from 
onr  own. 

By  the  common  law,  a  suit  was  abated  —  that  is,  ended,  by 
the  death  of  either  of  the  parties  to  it,  and  it  could  not  be 
revived;  but  by  the  sixteenth  section  of  our  Practice  Act  it  is 
provided  that  the  action,  if  the  cause  of  it  survive,  shall  not 
tbate  by  the  death  of  a  party  to  it,  but  may  be  continued  by 
or  against  the  personal  representative  on  motion.  When  an 
action,  in  such  case,  has  been  so  continued,  all  rights  involved 
directlj  in  the  suit,  and  all  collateral  remedies  to  which  the 
surviving  litigant  may  have  entitled  himself  under  the  law, 
aie  secured  to  him  as  effectually  as  though  the  death  had  not 
occurred* 

In  Moore  v.  Thayer,  10  Barb.  S.  0.  269,  an  attachment  had 
been  levied,  and  sumuMms  issued  before  the  death,  but  there 
had  been  no  pers(«al  service,  and  the  order  of  publication  had 
been  only  partially  complied  with;  still  it  was  held  not  only 
that  the  Court  had  acquired  jurisdiction  of  the  action,  but  also 
that  the  plaintiff  had  acquired  a  provisional  lien  upon  the 
defendant's  property,  which  lien  the  code  was  intended  to 
preaerye;  and  it  was  held  that  the  lien  should  be  enforced. 
The  (me  hundred  and  twenty-first  section  of  the  New  York 
Code,  and  the  siste^:ith  section  of  our  Practice  Act,  are  in 
substance  the  sftme.  The  objection  that  the  sixteenth  section 
continues  the  '^  action,"  but  not  the  provisional  remedy,  is 
<^nK)6ed  not  only  to  the  above  decision,  but  to  the  maxim 
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that  the  aocessory  follows  its  pnncipal  It  was  held  in  Law 
V.  Adams,  6  Cal*'  281,  that  "  the  remedy  by  attachment  **  is 
not  a  distinct  proceeding,  bnt  an.  adjunct,  or  a  proceeding 
auxiliary  to  the  action  at  }aw,  designed  for  the  purpose  of 
securing  the  property  of  the  debtor  to  answer  the- judgment 
which  may  be  obtained.  This  is  apparent  from  the  language  of 
our  statute,  which  provides  ^that  the  plaintiff,  at  the  time  of 
issuing  the  summons,  or  at  any  time  thereafter,  may  have  the 
property  of  the  defendant  attached  as  security  for  the  judg- 
ment," etc 

AjB^ain,  the  plaintiff  by  his  attachment  acquired  a  lien«  differ- 
ing in  origin  to  be  sure,  but  in  its  essential  nature  like  the 
lien  acquired  by  mortgage  or  pledge.  (14  N.  H.  509;  10 
Met  S20;  1  ZabrisMe,  214;  10  S.  &  Mar.  848;  1  Day,  117.) 
And  it  was  held  in  Isaac  v.  Swift,  .10  Cal.  71,  that  "where  a 
lien  is  created  by  the  express  words  of  a  statute,  express  words 
will  he  required  to  continue  it  beyond  the  time  specified;'* 
and  it  may  be  added  that  if  the  action  in  which  an  attachment 
is  made  continues,  then  the  attachment  and  the  lien  acquired 
by  it  must  be  continued  by  parity,  unless  dissolred  by  some 
statute  provision.  (Drake  on  Attadiment,  Section  400,  and 
4sases  there  cited.) 

There  is  nothing  in  our  statute  law  connecting  with  the 
death  of  a  defendant  in  an  attachment  suit,  any  such  conse- 
quence. Holding,  as  I  do,  that  the  provisional  remedy  in  case 
of  death  is  ftept  on  foot  by  a  continuance  of  the  ** action** 
under  section  sixteen,  it  follows  that  the  consequence  named 
must  be  considered  as  expressly  inhihitod  in  effect,  by  sections 
one  hundred  and  twenty-three,  one  hundred  and  twenty-four, 
one  hundred  and  twenty-five,  one  hundred  and  twenty-six,  and 
one  hundred  and  thirty-two  of  the  Practice  Act,  providing  for 
the  custody  and  final  disposition  of  the  property  as  well  as  for 
its  seizure  in  the  first  instance.  It  will  be  seen  that  the  ques- 
tion is  put  upon  that  portion  of  the  Practice  Act  relating  to 
attachments,  and  upon  a  construction  of  section  sixteen,  pro- 
viding for  a  continuance  of  actions  in  case  of  death.  The 
t>ystem  for  the  ooneetion  of  debts>  by  attachment,  and  the  pro- 
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bate  system,  though  interbleoided  to  flome  extent^  mre  distiiiofc 
from  each  other  in  the  main.  Each  goes  upon  its  own  sepa- 
rate conditions  and  theories,  and  all  apparent  conflict  between 
the  two  may  be  harmoniaed  by  keeping  that  fact  steadily  in 
view.  The  provision  of  the  Praotice  Act  requiring  the  Sheriff 
to  keep  personal  property  attached  in  his  custody,  and  thh 
provision  of  the  Probate  Act  (Section  114>)  giving  to  the  rep- 
resentative of  a  person  deeeased  the  rig^t  to  the  poeseasioii  of 
all  his  property,  may  both  have  an  operation;  and  so  as  to 
those  sections  of  the  Probate  Act  (Sections  140,  141,)  fixing 
the  effect  of  a  judgment  against  an  .executor  or  administratoi^, 
and  those  sections  of  the  Practice  Act  which  require  with 
legal  positiveness  that  a  judgment  rendered  in  an  attachment 
suit  should  be  satisfied  out  of  the  property  attached.  This 
method  of  exposition  was  repeatedly  recognised  by  the  lato 
Supreme  Court  In  Cotvell  v.  Buck^lew,  14  CaL  641,  it  was 
held  that  the  one  hundred  and  forty-^rst  section  of  the  Pro- 
bate Act  applies  only  to  such  money  judgments  as  require, 
whether  in  whole  ^r  in  part,  for  their  satisfaction,  execution 
against  the  general  property  of  the  deceased.  And  it  was  fur- 
ther held  in  the  same  case  that  the  <me  hundred  and  iortj^ 
eighth  section,  which  |)Tovide8  that  ^'  no  sale  of  proper^  of  an 
estate  shall  be  valid  unless  made  under  order  of  ^e  Probato 
Court,''  applies  only  to  sales  by  executors  and  administratonu 
The  probato  system  in  the  mattor  of  the  payment  of  debts, 
is,  with  the  exception  of  certain  preferred  claims,  founded 
upon  the  principle  of  pro  rata,  while  the  system  of  the  Prao- 
tiee  Act  recognizes  the  principle  of  priority  of  right  in  an 
attaching  creditor,  confining  the  priority  however  to  the  prop- 
erty covered  by  die  attachment  Many  objections  have  been 
urged  against  the  latter  systeooi,  but  the  L^slature  in  adopt- 
ing it  overruled  them  all,  and  its  supposed  inequitaUe  opera- 
tion in  cases  like  the  one  at  bar,  is  neither  greater  nor  less 
than  that  which  follows  its  actidn  generally.  The  Legislature 
in  providing  in  effect  that  an  attachment  mi^  be  enforced  in 
cases  where  a  defendant  dies  pending  the  litigation,  has  merdy 
included  within  the  opeiatiesi  of  the  rule  a  case  to  which  the 
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principle  ob  which  the  rule  is  founded  dearly  ertends.  When 
the  people  become  disaatisfied  with  any  of  the  consequences  of 
the  sjBtem,  they  will  probaUy  have  become  diBBatiafied  with 
all  the  consequences,  and  abandon  the  system. 

As  execution  could  not  be  enf oieed  against  the  estate  at 
large,  but  only  against  the  property  attached,  it  became  neces- 
sary that  a  special  order  should  be  altered,  limiting  the  pro- 
ceedings under  the  execution  to  that  pnyperly.  {KiUredge  ▼• 
Warren,  14  K.  H.  509.)  The  judgment  that  if  the  proceeds 
of  the  sale  shall  be  insufficient  to  satisfy  the  judgment,  the 
balance  shall  be  paid  in  due  course  of  administration,  is  within 
the  spirit  of  the  one  hundred  and  fortieth  sectioii  of  the  Pro- 
bate Act,  and  at  the  worst  is  but  a  surplusage. 

On  these  grounds,  I  dissent  from  ihe  prevailing  opinion. 

Sawteb,  J«,  also  dissenting. 

For  the  following  reasons,  in  addition  to  those  stated  in  tiie 
opinion  of  Mr.  Justice  Shaftxe,  I  am  unable  to  concur  in  the 
views  expressed  by  a  majority  of  the  Court  upon  the  principal 
question  involved  in  the  case: 

In  many  of  the  States  the  process  of  attachment  was  origi- 
nally adopted  as  a  means  of  compdling  the  appearance  of  non- 
resident and  other  debtors,  upon  whom  the  ordinary  process  of 
the  Courts  could  not  be  served.  Upon  the  appearance  and 
putting  in  of  bail  in  the  manner  required  by  the  practice  then 
in  force  with  respect  to  other  process,  the  attachment^ was  dis- 
solved. In  many  instances  the  remedy  was  extended  to  cases 
where  debtors  were  fraudulently  concealing,  removing  or  oth- 
erwise disposing  of  their  properly  with  an  intent  to  defraud 
their  creditors.  In  California  the  remedy  has  been  extended 
over  a  wider  field,  and  it  seems  to  proceed  upon  a  theory  dif- 
ferent from  the  attachment  laws  of  any  other  State.  The 
design  of  our  law  seems  to  be,  not  merely  to  reach  non-resi- 
dent and  absconding  debtors,  or  to  circomvent  fraud,  but  to 
afford  the  creditor,  upon  the  statnt(»7  oonditioBs,  a  security 
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for  every  demand  not  otherwise  secured,  arising  upon  contract 
for  the  direct  payment  of  money  made  in  the  State,  in  which 
there  has  been  a  default  in  payment  Security  to  the  vigilant 
seems  to  be  the  leading  idea  upon  whidi  the  law  is  framed* 
The  m(mient  the  attachment  is  levied,  a  lien  upon  the  property 
attached  is  acquired.  The  lien  becomes  spedfiO)  and  the  party 
acquires  a  right  to  have  any  amount  that  may  be  found  due 
upon  the  contract  satisfied  out  of  the  specific  property.  It  is 
a  right  vested  upcm  the  conditions  prescribed  by  the  atatute. 
The  law  favors  the  diligent,  and  not  those  who  sleep  on  their 
rights.  The  plaintiff  incurred  the  costs  of  a  suit  to  secure  the 
right  given  by  the  statute,  and  by  this  means  acquired  for 
himself,  to  the  exclusion  of  all  otiiers,  the  statutory  lien  on 
the  defendant's  property,  and  a  right  to  be  first  paid  out  of 
its  proceeds.  This  right  became  vested,  and  being  once  vested 
should  not  be  divested,  unless  by  virtue  of  some  express  stat- 
utory provision,  or  by  necessary  implication  from  provisions 
bearing  upon  the  subject  matter.  I  have  not  found  any 
express  provision  of  the  statute  to  the  effect,  that  the  attach- 
ment shall  be  dissolved  by  the  death  of  the  defendant  before 
judgment  If  any  such  result  can  be  deduced  from  the  vari- 
ous statutes,  it  must  be  by  remote,  and  not  very  apparent,  or 
satisfactory  inferences.  That  a  specific  lien  has  been  once 
secured,  there  can  be  no  doubt  ^' I  see  no  reason  why  the 
lien  acquired  by  attaching  a  particular  piece  of  land  should 
aot  be  considered  as  much  a  specific  lien,  as  if  acquired  by  the 
voluntary  act  of  the  debtor.*'  (Carter  v.  Champion,  8  Conn. 
559.)  ''An  attachment  constitutes  a  lien  —  a  real  interest  in 
the  land,  which  may  be  followed  up  to  a  perfect  title."  (Mr. 
Chief  Justice  Shaw,  in  Smith  v.  Bradslreet,  16  Pick.  265.)  It 
is  well  settled,  that  the  levy  of  an  attachment  constitutes  a 
lien  within  the  meaning  of  tiiat  term  as  used  in  the  Bankrupt 
Act  of  1841.  (KUiredge  v.  Warren,  14  BT.  H.  610;  Vreeland 
V.  Bruen,  1  ZaK  282 ;  Davenport  v.  Tilton,  10  Met,  820 ;  Peek 
v.  Jermese,  7  How.  XJ.  S.  612.)  The  observations  of  Mr.  Chief 
Justice  Parker,  in  the  first  ease  cited,  are  not  inappropriate  to 
the  question  nam  under  oeoBideration*    He  says  (14  N.  H. 
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530)  :  '^  So  far  aa  it  relates  to  the  question  whether  an  attach- 
ment is  a  lien  or  security,  it  is  not  neoeasary  to  add  anything 
to  what  has  been  already  said  upon  that  subject     If  this  lien 
or  security  were  contingent  or  conditional,  it  is  not  perceived 
why  that  should  take  it  out  of  the  express  language  of  the 
proviso,  which  includes  all  liens  and  securities,  valid  by  the 
laws  of  the  State.     The  fact  that  it  is  dependent  upon,  and 
may  be  defeated  by  a  contingency,  does  not  make  it  anything 
the  less  a  lien*  or  security  so  long  as  it  exists.     But  the  existr 
ence  of  the  lien  or  security  is>  in  oor  view,  in  no  way  contin- 
gent, ctmditional  or  inchoate.     Its  existence  does  not  depend 
upon  the  judgment     It  exists,  in  its  full  force^  from  the 
moment  tbe  attachment  is  made,  as  much  so  as  a  lien  by  jud^ 
ment,  upon  the  rendition  of  the  judgment,  in  the  States  where 
that  security  is  recognised.     As  we  have  already  seen,  it  fas- 
tens itself  upon,  and  binds  the  property  at  once,  giving  pri- 
ority of  right,  and,  in  the  case  of  personal  property,  author- 
izing the  Sheriff,  for  the  benefit  of  the  creditor,  to  hold  the 
possession,  to  maintain  actions,  and  in  iaome  cases  even  to  sell 
and  dispose  of  the  property  itsdf,  before  either  a  default  or 
judgment.     It  is  originate  by  the  suit^  and  sustained  by  the 
suit,  but  it  is  no  part  of  it     It  can  <mly  be  made  available 
through  a  judgment,  but  the  judgment  neither  changes  its 
nature  nor  determines  its  validity ;  nor  does  it  operate  to  per- 
fect the  attachment     The  judgment  establishes  the  existence 
of  the  demand  upon  which  the  attachment  is  predicated,  and 
the, security  taken;    whereas  it  was  before  <»ly  alleged,  and 
presupposed  for  the  purpose  of  the  security.     The  security  is 
not  inchoate,  but  it  is  conditional  in  the  sense  that  liens  by 
judgment   are   conditional.     It   depends  upon   contingencies 
whether  it  will  ever  be  made  available  to  the  credit<M*,  and  so 
it  is  with  liens  by  judgm^it,  where  there  is  a  period  when 
they  cease  to  exist,  if  the  judgment  creditor  has  n6t  proceeded 
to  seize  the  property.     The  continuance  of  a  liibn*  by  attach- 
ment depends  upon  one  contingexii^  beyond  liens  by  judg- 
ment, which  iS)  that  the  plaintiff  sustains  his  soite;  bat  the  face 
that  the  law  authorises  it  to  be' fastened  upon  die  property  m 
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imUum,  before  the  existence  of  the  demand  is  admitted  or 
ascertained^  and  that  it  may  be  defeated  and  dissolved  if  it  shall 
appear  that  the  plaintiff  has  no  claim^  neither  disproves  its 
existence  as  a  security  before  the  demand  is  ascertained^  nor 
shows  that  it  did  not  confer  vested  rights  from  the  moment  it 
was  takeiL  A  pledge  to  secure  all  demauids  which  may  be 
dne  from  the  pawner  to  the.  pawnee  is  not  the  less  a  pledge, 
or  the  lien  less  perfect,  because  it  may  appear,  npon  an  account- 
ing, that  nothing  is  in  fact  due.  And  an  accounting,  by  whidi 
the  pawnor  is  found  indebted  in  a  certain  sum,  has  no  opera* 
tion  to  perfect  the  pledge^  although  it  ascertains  the  amount 
for  whidi  it  stands  as  security.  Nor  does  the  eocpiration  of 
the  day  of  payment,  by  which  the  pawnee  obtains  a  right  to* 
sell  the  pledge  and  apply  the  proceeds  in  satisfaction  of  his 
demand,  perfect  the  security,  althou^  it  gi^es  an  absolute 
right  to  sell  the  pledge,  which  did  not  exist  before.*^ 

'^Whether  any  lien  will  be  available  to  the  party  endfled 
to  it,  is  usually  a  contingent  matter,  dependent  upon  his  pur- 
suing the  regular  steps  to  enforce  it'' 

If  the  existence  of  the  lien  does  not  depend  upon  the  judg* 
ment;  if  it  exists  in  its  full  force  from  the  moment  the  attach- 
ment is  made;  if  it  fastens  itself  upon,  and  binds  the  property 
at  once,  giving  priority  of  ri^t;  if  it  is  originated  by  the  suit 
and  sustained  by  the  suit,  but  is  not  a  part  of  it,  it  is  certainly 
not  affected  or  defeated  by  the  subsequent  death  of  the  defend- 
ant, nnless  the  suit  itself  abates,  or  that  result  is  accomplished 
by,  or  plainly  and  necessarily  inferable  from^  some  poei^ve 
statutory  provision;  and  in  my  opinion  the  provisions  of  the 
statnte  cited  in  the  prevailing  opinion  cannot  properly  be  so 
construed  as  to  work  such  a  result  No  allusion  is  made  to 
attadiment  liens  in  any  of  those  provisions.  They  all  apply 
to  a  different  subject  matter,  and  none  of  them  appear  to  me 
to  be  inconsistent  with  the  idea  that  the  lien  may  survive. 
Under  our  statute  (Practice  Act,  Sec.  16)  the  suit  itself  does 
not  abate  by  the  death  of  either  party.  In  all  cases  where 
there  is  any  oecasionfbr  it^  the  anit  may  be  continued  against 
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the  representative  of  the  deceased  defendant    If  the  attach- 
ment is  dissolved  by  the  death  of  the  defendant,  it  is  not 
because  there  is  any  expreea  provision  to  that  effect,  bat  it 
must  be  implied  from  the  failure  to  make  any  express  provi- 
sion for  subsequent  proceedings  to  enforce  the  lien.     After  a 
careful  examination  of  the  subject  m|y  mind  is  forced  to  the 
conclusion,  that  the  attachment  haying  been  levied,  and  a  spe- 
cific  lien  upon  the  property  having  been  acquired  during  the 
lifetime  of  the  deceased,  the  attaduneiat  waa  not  dissolved, 
nor  the  lien  discharged  by  the  death  of  the  defendant  in  the 
suit.    Nor  does  it  seem  to  me  that  the  authorities  dted  in  the 
prevailing  opinion  to  sustain  the  opposite  conolusion  can  have 
any  influence  in  determining  the  question.    Indeed,  not  much 
reliance  seems  to  be  placed  upon  them.     The  case  of  Daven- 
port V.  Tilden,  10  Met  320,  only  decides,  that  an  attadunent 
of  property  upon  mesne  process  constitutes  a  lien  within  the 
meaning  of  the  term  aa  used  in  the  Qeneral  Bankrupt  Act  of 
1841,  and  that,  when  a  discharge  is  set  up  as  a  bar  to  an 
action  secured  by  a  lien  acquired  through  an  attachment  levied 
before  the  proceedings  in  bankruptcy  were  commenced,  ''the 
plaintiff  may  have  a  special  judgment  rendered,  and  an  execu- 
.  tion  awarded  against  the  attached  property  <mly.''     Thia  oaae^ 
so  far  as  it  haa  any  bearing  upon  the  questi<His  now  before  us, 
appears  to  me  to  sustain  the  position  maintained  in  this  opin- 
ion, that  there  is  a  lien,  and  that  a  special  judgment  enforcing 
the  li^i  may  be  rendered.     I  shall  have  occasion  to  refer  to 
the  case  again.     The  cases  in  South  Carolina  of  Kennedy  v. 
Raguet,  1  Bay,  484,  and  Crocker  v.  Radeliffe,  1  Const  S.  C. 
B.  83,  depended  upon   different  principles.     The  attachment 
law   of   South    Carolina   was  only    designed  to  annpel    the 
appearance  of  a  non-resident,  or  absconding  debtor.     Upon 
his  appearing  and  patting  in  bail,   the  attachment  was    dis- 
solved.    So,  after  putting  in  bail,  if  the  defendant  died,  the 
suit  abated  and  the  bail  was  discharged;  and  the  attachment 
simply  stood  in  the  place  of  bail,  and  was  snbjeot  to  the  same 
incidents.     The  Court  say,  aa  the  result  of  tlieir  reaaoning  in 
the  latter  case  (1  Const  &  C.  B.  87):    ''From  tiiis  viofw  of 
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tbe  Act,  it  seemfi  evident  that  the  death  of  the  defendant  must 
be  material,  and  upon  that  event  the  suit  abated  in  the  same 
manner  as  U  would  have  done  if  he  had  given  bail  to  th0  action/' 
The  object  and  acope  of  the  attachment  law  of  South  Carolina 
was  entirely  different  from  that  of  ours.  The  same  remarkfi 
are  applicable,  to  some  extent,  to  the  statutes  of  Miflaouri, 
under  which  the  remaining  decisions  referred  to  were  made. 
The  case  of  Su^aringen  v.  Ebervus,  7  Mo«,  did  not  involve  the 
question,  and  only  one  of  the  Judges  expressed  an  opinion  on 
it,  (see  13  Mo.  448)  and  he  seemed  to  lay  some  stress  upon 
the  fact,  that  ^'the  attachment  is  given  against  certain  persons 
who  by  their  conduct  subject  themselves  to  the  suspicion  of 
fraudulent  conduct;*'  upon  which  he  remarks:  "And  when 
the  defendant  dies,  one  would  suppose  that,  as  he  is  no  longer 
able  to  defeat  the  just  claims  of  his  creditors,  this  lien  of  the 
attachment  ought  also  to  die."  The  Judge  adds  other  reasons, 
applicable  to  judgment  as  weU  as  attachment  liens,  and  hold^ 
duit,  under  the  statute  of  Missouri,  a  judgment  lien  also  dies 
^tfa  the  defendant,  and  that,  a  fortiori,  a  mere  lien  without 
judgment  dies.  In  Harrison  v.  Renfro,  13  Ma  449,  two  of 
the  Judges  seem  to  have  been  of  opinion  that  the  attachment 
lien  is  lost  by  the  death  of  the  defendant,  and  that,  **  as  the 
supposed  owner  is  dead  and  incapable  of  further  fraud  or  injua- 
tioe,  this  may  be  a  very  unimportant  matter  to  the  plaintiff.'* 
They  regard  the  failure  to  provide  for  the  lien  as  a  casus 
omissus.  The  other  Judge  dissents,  and  ia  of  the  opinion  that 
a  Court  of  equity  has  power  to  enforce  the  lien.  The  opinions 
of  the  Judges  holding  the  lien  to  be  lost  are  far  from  satisfac- 
tory to  my  mind.  But,  whether  right  or  wrong,  they  do  not 
afford  any  aid  in  the  construction  of  our  statute. 

It  ia  true  that  the  attachment  lien  can  only  be  made  avail- 
able through  a  judgment  of  some  sort  But  this  is  ordinarily 
equally  true  of  a  lien  by  mortgage,  or  a  mechanic's  lien.  It 
is  also  true,  that,  in  a  case  wherein  the  defendant  dies  pending 
the  action,  neither  the  Probate  Act  nor  the  Practice  Act  makes 
any  specific  provision  for  enforcing  an  attachment  lien  acquired 
in  the  action  before  the  death  of  the  defendant.    Under 
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tion  two  hundred  thirty-nine  of  the'  Probate  Aet,  if  'litentUy 
construed,  the  Probate  Court  could  only  pay 'the  debt  secured 
in  the  course  of  administration,  without  reference  to  the  Uctl 
Under  that  section  only  two  kinds  of  liens  are  authorized  to 
be  paid,  vis:  ^^  judgments  rendered  against  the  deceased  in  his 
lifetime,  and  mortgages  in  the  order  of  their  dates/'  Yet  eeo- 
tion  one  hundred  thirty-three  speaks  <tf  claims  ^*  secured  by  a 
mortgage  or  other  lien."  What  other  lienf  There  are  many 
liens  other  than  those  audiorized  to  be  paid  by  any  ezpresB 
provision  of  the  Probate  Act  What  is  to  become  of  such 
other  liens,  if  the  fact  that  they  are  not  specifically  provided 
for,  and  that  only  certain  specified  demands  can  be  paid,  and 
in  a  prescribed  order,  is  to  prevent  payment  by  the  Probate 
Court  I  Are  they  to  be  lost  to  the  parties  holding  sudh  liens! 
The  same  argument  by  which  it  is  inferred  that  the  death  of 
a  defendant  destroys  an  attachment  lien  would  lead  to  the' 
conclusion  that  all  other  liens,  not  specifically  mentioned  and 
provided  for,  become  discharged  by  the  death  of  thd  owner  of 
the  property  upon  which  the  liens  are  charged*  So  also^  Mo- 
tion one  hundred  eighty-six  speaks  of  liens  other  than  moit^ 
gages,  and  authorizes  their  payment;  but  the  provisions  «rs. 
limited  to  liens  on  land.  No  provision  whatever  is  made  for 
liens  on  personal  property*  But  it  does  not  follow  that  there 
is  no  remedy,  where  none  is  expressly  provided*  In  all  cases 
where  there  is  a  valid  lien^  and  no  specific  provision  is  made 
for  giving  it  effect,  the  District  Court,  by  virtue  of  its  general 
jurisdiction  over  such  matters,  must  have  authority  to  enforce 
it.  The  District  Court,  I  apprehend,  would  have  jurisdiction 
to  enforce  a  vendor^s  or  mechanic's  lien  upon  real  estate  after 
the  death  of  the  vend^,  or  owner,  notwithstanding  the  Pro- 
bate Court  might  pay  it  under  the  provisions  of  section  one 
himdred  eighty-six,  as  it  now  stands,  upon  the  same  principle 
that  it  could  foreclose  a  mortgage  imder  like  eircomstanoes ; 
and  I  apprehend  that  a  vendor  or  mechanic  did  not  lose  bis 
lien  by  the  death  of  the  vendee,  or  owner  before  the  recent 
amendment  of  said  section  authorizing  its  payment,  notwith- 
standing there  was  no  other  provision  authorising  sndi  pej- 
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ment  So,  also,  it  wonld  hare  jurisdiction  to  entertain  a  suit 
to  determine  the  rights  of  the  pledgee,  and  order  a  sale  of  the 
property  pledged  after  the  death  of  the  pledgor;  or  to  enforce 
a  lien  of  a  party  having  property  in  his  poesession  subject  to 
a  lien  for  labor  bestowed  in  making  the  article,  or  for  repairs; 
or  the  lien  of  an  innkeeper  or  carrier.  The  Probate  Act,  so 
far  as  we  are  aware,  makes  no  provision  for  the  continuance 
or  payment  of  these  classes  of  liens  on  personal  property ;  yet 
the  party  daiming  the  lien  cannot  be  without  a  remedy  in  the 
Courts  when  the  owner  happens  to  die.  All  of  these  cases 
are  as  clearly  within  the  piovisicms  relating  to  judgments,  and 
prohibiting  the  issue  of  executions^  and  prescribing  the  kind 
of  demands  to  be  paid,  and  the  order  of  payments,  as  are 
attachment  liensw  In  none  of  these  cases  could  a  judgment, 
in  the  ordinary  form  for  the  recovery  of  a  money  demand,  be 
entered,  nor  the  ordinary  execution  in  eueb  cases  be  issued. 
The  judgm^it  would  be  for  the  sale  of  the  property  and  the 
application  of  the  proceeds  to  the  payment  of  the  demand,  and 
in  a  proper  case,  that  any  balanee  remaining  unsatisfied  be 
paid  in  course  of  administration.  And  the  judgment  would  be 
enforced  in  the  same  manner  as  in  the  ease  of  a  judgment 
foreclosing  a  mortgage.  Upon  the  same  principle  I  can  see 
no  good  reason  why  the  District  Court  has  not  jurisdiction  to 
enforce  a  lien  acquired  upon  real  or  personal  property  in  the 
course  of  judiciflJ  proceedings,  where  the  defendant .  in  the 
action  dies  after  the  lien  has  attached,  and  before  judgment, 
and  no  other  specific  remedy  is  provided. 

The  judgment  can  readily  be  adapted  to  the  exigencies  of 
the  case,  and  would  be.  similar  to  a  judgment  for  the  enforce- 
ment of  other  liens,  and  would  be  enforced  in  the  same  man- 
ner. The  remarks  of  Mr.  Chief  Justice  Shaw  in  Davenport  v. 
Tilton,  cited  in  the  prevailing  opinion,  are  apposite  in  this 
canneetion.  In  that  case,  after  the  commencement  of  the  suit 
and  attachment  of  the  property,  the  defendant  having  procured 
his  discharge  from  all  his  i  debts  under  the  general  bankrupt 
Act  of  1841,  plead  such  .dxaohArge.  The  defendant  haviog 
been  dischai^ged  from  all  his  debts^  inrfiiding  the.  debt  in  suit, 
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it  was  oonteiided  that  no  judgment  oould  be  entered  against 
him ;  that  no  mode  of  enforcing  the  attachment  lien  was  pro- 
vided; that  the  lien  was  only  security  for  any  judgment  that 
might  be  recovered  in  the  action^  and  could  not  be  made  avail- 
able except  through  a  judgment;  and  as  no  judgment  could 
be  rendered  upon  a  debt  which  had  ceased  to  exist,  the  lien, 
even  if  excepted  in  terms  in  the  statute,  was  necessarily  lost. 

The  Chief  Justice  said  (10  Met.  828-9):  "This  consider- 
ation leads  to  another  rule  of  exposition,  which  is,  thai  when  a 
statute  confers  a  right,  it  confers  all  the  necessary  means  hy 
which  such  right  can  he  established  and  made  effectual.  The 
exception  of  liens,  mortgages  and  secnrities  on  property  is  made 
for  the  benefit  of  the  holders  of  such  securities,  and  they  are 
entitled  to  the  use  of  the  necessary  legal  means  of  making  them 
available.  If  so,  and  if  an  attachment  on  mesne  process  is  a 
lien  or  security  on  property^  to  be  made  available  only  by  a 
judgment  and  ecxecution  of  some  kind,  then  the  above  proviso 
would  in  legal  effect  irtand  thus:  Provided  that  nothing  in  this 
Act  contained  shall  be  construed  to  prevent  an  attaching 
creditor  from  obtaining  such  judgment  and  execution  as  may 
be  necessary  to  give  legal  effect  to  his  attachment  on  the  prop- 
erty of  the  bankrupt,  made  before  the  proceedings  in  bank- 
ruptcy were  oommenced.  But  where  such  exception  is  founded 
on  implication  it  must  be  a  necessary  implication,  and  will  be 
extended  no  further  than  is  necessary  to  give  effect  to  the 
right  reserved.  The  discharge  will  stiU  have  its  full  and  com- 
plete effect,  except  so  far  as  the  existence  and  operation  of  a 
judgment  may  be  necessary  to  enable  the  creditor  to  have  a 
special  execution  awarded,  and  to  take  the  attached  property 
upon  it  It  would  not  have  the  usual  attributes  of  a  judg- 
ment as  record  evidence  of  a  debt,  on  which  an  action  wiU 
lie,  Bjkd  upon  which  the  person  of  the  debtor  may  be  arrested, 
or  other  property  than  that  attached  taken  in  satisfaction.  In 
all  these  respects,  the  discharge  would  still  have  its  effects  It 
would  be,  though  still  in  form  a  judgment  in  personam,  in 
substance,  and  legal  effect,  a  judgment  in  r0m,  binding  the  spe- 
cific property  attaehad.'^ 
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And  again,  with  respect  to  a  special  judgment  and  execu- 
tion he  says  (pp.  880-1) :  "  If,  therefore,  we  entertained  more 
doubt  as  to  the  general  question,  we  shonld  strongly  incline 
to  the  opinion  that,  under  the  circumstances  of  the  present 
case,  the  plaintiffs  would  hare  a  legal  right  to  maintain  their 
prior  lien  over  the  claim  of  another  separate  claimant  who,  if 
the  plaintiff  should  fail,  woiild  hold  the  property  against  both 
the  bankrupt  and  his  creditors;  and  (hat  the  plaintiffs  are 
entUled  to  mieh  special  jvdgme/nt  and  award  of  execution  as  will 
enable  them  to  maintain  that  priority.  (See  Storm  v.  WaddeU, 
2  Sandf.  494.)  Such  special  judgment^  or  special  award  of 
execution,  although  not  frequoity  is  not  unprecedented.  The 
law  having  exempted  the  person  of  a  debtor  from  arrest,  after 
hamg  tak^i  the  poor  debtor's  oath,  leaving  his  property  liable, 
the  process  may  be  varied  accordingly.  And,  generally,  where 
•  party  has  a  right  which  cannot  be  obtained  by  the  ordinary 
forms  of  process,  the  Court  will  vary  these  forms  so  as  to 
secure  the  party  his  right  {Goohe  y.  Qibbs,  3  Mass.  198.) 
Express  authority  is  ^ven  to  the  Courts  by  Bevised  Statutes 
(Chap.  97,  Sees.  lO-ll)  to  vary  the  form  of  execution  when 
necessary  to  adapt  them  to  the  changes  of  the  law,  or  for 
other  sufflment  reasons.  And  U  is  believed  thai  such  special 
fudgmeni  and  award  of  execution  are  not  unknovm  to  the  com- 
man  law  of  England,  M>hen  the  rights  of  Ae  parties  require  it/* 

In  this  case,  by  the  attachment  the  plaintiff  under  the  statute 
acquired  a  lien  upon,  and  a  right  to  have  this  demand  satisfied 
out  of,  the  property  attached,  and,  as  I  think,  by  no  express 
provision  of  the  statute,  or  necessary  implication  from  statutory 
provisions,  was  the  lien  lost^  or  right  impaired  by  the  subse- 
qnent  death  of  the  defendant.  If  this  be  so,  and  if,  in  the  lan- 
guage of  Mr.  Chief  Justice  Shaw,  *^  when  the  statute  confers  the 
right,  it  confers  all  the  necessary  means  by  which  such  right 
can  be  established  and  made  effectual "  —  and  I  hare  no  doubt 
as  to  the  truth  of  the  proposition —  dien  the  District  Court  has 
the  power  to  enforce  the  lien. 

Mechanics'  liens  for  the  constructions  of  buildings;  for  the 
manufaetare  or  repair  of  articles  of  personal  property;  ixat 
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keepers'  and  carrien'  liens,  and  the  lik^  are  aa  much  liena  in 
invittun,  imposed  by  law  independent  of  coaaventional  stipula* 
tion,  as  liens  by  attachment,  and,  when  the  right  has  onoe 
attached,  the  latter  are  no  less  saered,  and  no  more  without 
the  pale  of  legal  remedy  thap  the  former.  The  purpose  of  the 
attachment  is  to  secure  the  debt,  and  the  judgment  only 
ascertains  that  there  is  in  fact  a  debt  to  be  secured,  determines 
its  amount,  and  enforces  its  satisfaction  out  of  Uie  property 
attached,  if  sufficient;  and  if  insufficient,  in  a  proper  case,  to 
the  extent  necessary,  out  of  the  other  property  of  the  debtor. 
The  views  expressed  in  this  opinion  do  not  appear  to  me  to 
be  inconsistent  with  the  provisions  of  section  two  hundred 
two  of  the  Practice  Act  cited  in  the  prevailing  opinion.  In 
the  cases  there  mentioned  no  lien  was  acquired  during  the 
lifetime  of  the  defendant  The  lien  mentioned  is  a  judgment 
lien,  not  a  lien  by  attachment.  In  the  case  of  an  attachment 
on  mesne  process,  the  lien  is  created  by  the  levy,  and  not  by 
the  judgment,  and,  as  we  have  seen,  is  wholly  independent  of 
the  judgment  The  judgment  does  not  create  the  lien,  but  is 
only  a  m^ans  of  enforcing  a  lien  already  created  by  the  levy  — 
of  giving  effect  to  a  right  before  acquired  and  fully  vested. 
These  remarks  are  also  applicable  to  section  one  hundred 
forty  of  the  Probate  Act  The  provisions  of  this  section  refer 
to  the  naked  judgment  simply  establishing  a  demand.  It  speaks 
of  the  effect  of  the  judgment,  not  of  a  lien  already  acquired. 
It  says  the  judgment  ehaU  not  ^*  create  any  lien  upon  the  prop- 
erty of  the  estate; "  not  that  it  shall  not  enforce  a  Uen  already 
created  and  vested.  The  judgmmts  and  executions  spoken  of 
are  judgments  and  the  executions  to  be  issued  thereon  in  the 
ordinary  cases  where  no  lien  already  exists.  The  provision  has 
no  reference  whatever  to  proceedings  to  enforce  mortgages, 
mechanics'  and  other  liens,  or  to  the  modes  of  executing  judg- 
ments in  such  case& 

Ckmceding  the  right  to  exist,  there  is  nothing  in  die  forms  of 
judicial  proceedings  in  this  State  to  prevent  the  granting  of 
the  relief  in  this  action.  '  The  proper  course  of  proceeding  in 
such  caaes  would,  perhaps,  be,  by  supplemental  oomplaint  to 
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aver  the  death  of  the  defendant,  and  the  fadA  showing  the 
particular  relief  to  which  the  plaintiff  has  become  entitled  by 
reason  of  the  events  happening  subsequent  to  the  inatitution 
of  the  suit,  so  that  the  facts  may  be  presented  in  an  issuable* 
form  in  the  pleadings.  In  this  case  the  ^eath  of  the  defendant 
was  suggested,  and  his  respresentatiTe  sustituted  in  the  record, 
and  the  record  of  the  case  shows  all  the  facts  hecessary  to 
entitle  the  plaintiff  to  the  relief  obtained.  The  property 
itself  is  in  the  custody  of  the  law,  and  under  the  eontrdi  of 
the  Court,  in  this  very  case.  This  Court  finds  all  the  necessarjr 
facts  and  grants  the  appropriate  relief.  The  only  objection, 
as  it  seems  to  me,  that  could  be  plausibly  urged,  is,  that  it  does 
not  appear  by  the  transcript  that  the  levy  of  the  attachment 
and  the  existence  of  the  lien  was  set  up  in  a  supplemental 
complainti  so  aa  to  mate  all  the  facta  ooiistitating  the  basis  of 
the  judgment  appear  in  the  pleadings.  But  this  objection,  if 
valid,  was  not  made  in  the  Court  below,  nor  has  it  been  made 
here.  '  The  appellant  relies  upoik  the  ground  that  the  attach- 
ment was  di^olved  by  the  death  of  the  defendant,  and  con^ 
teqnently  that  no  lien  survived  to  be  enforced.  Upon  thii 
ground  he  rests  his  case.  It  may  be  that  a  supplemental  com- 
pkint  was  filed,  setting  up  the  facts.  However  this  m&y  b^, 
ue  attachment,  in  iny  judgment^  was  not  dissolved  by  tho 
dsfendant's  death,  and  the  facts,  as  they  exist,  justify  the  order 
for  a  sale  of  the  property,  and  application  of  the  proceeds  to 
the  payment  of  the  amount  found  due. 
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tb€  premiMs  mortgmged,  th«  Gonrt  mmjr,  1ft  an  actios  tp  foreelOM  tht  aort- 
gage,  aa  between  tbe  mortgecee  aad  mortgagor  or  hli  granteet,  determtae. 
and  hj  Ita  judgment  fix  the  boondariee  of  the  land  npon  which  the  lien  hmm 
attached. 

OiiDBR  DBNTiHO  Nsw  TBiAXi  iH  AM  Bquitt  Cabb.^  On  BB  appeal  from  mat 
order  denying  a  new  trial  In  an  equity  caae,  the  appellate  Coort,  under  Uie 
■ystem  of  practice  In  force  In  this  State,  will  apply  the  same  rule  witb 
teferenee  to  balancing  oonflietlng  testimony  which  It  would  If  It  had  been 
an  action  at  law. 

Hbbcbiftion  ov  Lakd  IB  CONTBTAKCB. —  Although  distances  and  quantity 
must  yield  to  natural  monuments  in  determining  the  boundaries  of  land,  yet 
they  are  entitled  to  some  weight  in  getting  at  tbe  hitentloB  of  the  parttos 
when  there  is  a  latent  ambiguity  as  to  what  monument  waa  Intended. 

ImrBBBBT  UPON  INTBBBBT  PAST  Dvm — If  by  the  terms  of  a  promissory  note 
the  interest  is  due  and  payable  at  the  end  of  every  six  months,  the  payee  la 
•ot  entitled  under  the  statute  of  this  State  to  Intarest  upon  Interest  If  tlie 
tastalments  o<  iBterest  are  Bot  paid  as  they  fall  due,  nBless  there  la  an 
express  proTlslon  in  writing  to  pay  such  lnt^««t 

Appeal  from  ike  District  Oourt,  Thiid  Jndidal  Di0tr]oty 

AlamedA  Ooiinly. 

The  Court  below  in  giving  judgment  did  not  aUow  plaint- 
iffs interest  on  the  iustalfnents  of  interest  which  were  not 
paid  when  they  fell  due. 

The  plaintiffs  appealed  from  the  judgment  and  from  an  order 
denying  a  new  triaL 

The  other  facts  are  stated  in  the  opinion  of  the  Cdurt 

W.  TF.  Crane,  Jr.,  for  Appellants,  made  the  point  that  the 
Court  should  have  granted  appellants  a  decree  following  the 
terms  of  the  mortgage,  notwithstanding  the  answer  and  evi- 
dence of  defendants,  and  argued  that  if  the  description  was 
ambiguous,  it  was  the  misfortune  of  the  mortgagees,  and  that 
the  owner  coold  not  defeat  their  claim  for  a  decree  according 
to  the  precise  terms  of  the  mortgage,  and  that  the  purchaser 
at  the  decretal  sale  would  buy  at  his  peril,  as  to  whether  he 
obtained  a  large  or  small  tract  of  land.  In  support  of  this  he 
cited  Tryon  v.  Sutton,  13  OaL  490 ;  and  San  Francisco  v.  Law- 
ion,  21  CaL  589.  He  also  contended  that  the  expression  of 
quantity  could  not  be  taken  into  consideration  in  determining 
Ae  boundaries  of  the  premises,  and  cited  Stanley  v.  Oreen,  12 
CaL  148;  Colton  v.  Seavey,  22  Cal.  497;  Vance  v.  Fore,  24 
Cal.  486;  and  Kimball  v.  Semple,  25  Cal.  440. 
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Jame$  C.  Carey,  and  B.  B.  MmUcJc,  tor  Eespondeats^  argued 
that  the  mortgage  must  be  enforced  acoordiBg  to  the  intuition 
of  the  partiee,  and  that  there  being  a  latent  ambiguity,  the 
Court  must  call  in  the  aid  of  eztruudo  facts  to  interpret  the 
langaage  of  its  calls,  and  that  if  the  latent  ambiguity  was  not 
removed  a  lien  might  be  enforced  on  land  which  the  parties 
never  intended  to  have  covered  by  the  mortgage,  and  cited 
BamsdeU  v.  FvOer,  28  CaL  87^  and  San  FraneiKo  r.  Lawtan, 
SI  CaL  589. 

By  die  Courts  Sawtb,  J. 

This  is  an  action  to  foreclose  a  mortgage  npon  a  tract  of 
land  constituting  a  part  of  ^^Rancho  del  Alameda.*'  The 
lands  are  described  in  the  mortgage  as  commencing  '^  at  a 
point  on  the  Alameda  Creek,  and  about  three  hundred  yards 
above  the  site  of  the  oH  Vallejo  mill,  where  a  wire  fence 
meets  said  creek;  thence  down  said  creek,  following  the 
meandering  thereof,  to  a  point  where  another  wire  fence  meets 
said  creek,  and  about  three  qnarten  of  a  mile  from  the  start- 
ing point,"  etc,  and  en&,  ^embracing  within  said  boundaries 
the  grist  miU,  mill  Tace  and  wateir  privileges,  and  twelye  acres 
cf  land,  be  Ae  same  more  or  less."  The  cMipIaint  follows 
the  description  cxf  the  mortgage.  At  the  time  said  mortgage 
was  executed,  by  starting  at  the  point  indicated  as  the  point 
of  (XHnmencement,  and  following  the  meanders  of  the  stream, 
tvro  wire  fences  would  have  been  found  on  the  same  rancho — 
the  first  about  one  half  milcy  and  the  second  about  one  mile 
and  a  quarter  distant  from  the  point  of  banning.  Regarding 
the  first  wire  fence  as  the  one  intended  by  the  terms,  ^^  another 
wire  fence,"  and  running  the  remaining  Hnes,  the  lines  so  run 
would  include  a  tract  of  twenty-five  aares;  but,  taking  the 
second  as  the  fence  intended,  and  running  the  remaining  Unes, 
they  would  include  about  three  hundred  and  forty  acres. 
After  admitting  in  his  answer  the  execution  of  the  note  and 
mortgage,  the  defendant  Clark  (who,  subsequent  to  the  exe- 
cution of  said  mortgage,  had  acquired  the  title  to  the  entire 
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premises  included  within  the  outer  lines^  subject  to  the  lien 
of  the  mortgage  in  question  to  the  exlfent  of  the  lands  actually 
oorered  by  it)  sets  up  affirmatively  the  foregoing  facts,  and 
avers  that  in  ccMosequeoce  of  the  existence  of  the  two  wire 
fences  mentioned,  either  of  which  might  answer  the  descrip- 
tion, there  is  a  lat^it  ambiguity  in  the  description;  and  that 
plaintiff  claims  that  the  second  wire  fence  is  the  fence  called 
for  by  the  deed,  when,  in  point  of  fact,  the  first  wire  fence  is 
the  true  one^  and  prays  that  the  Court  may  by  its  decree 
determine  the  first  fence  to  be  the  fence  called  for  and  intended 
by  the  parties,  and  restrict  the  operation  of  the  decree  and 
sale  to  the  smaller  tract  of  land,  and  that  the  plaintiflF,  and 
those  who  may  claim  under  him,  may  be  restrained  from  here- 
after setting  up  or  asser^ng  any  claim  or  lien  to  that  portion 
of  the  lands  mentioned  lying  without  the  boundaries  as  indi- 
cated l^'the  said  first  wire  fence.  The  Court  found  the  said 
first  wire  fence  to  be  the  <me  indicated  by  the  calls  of  the 
mortgage,  and  limited  the  decree  of  foreclosure  in  aocordanoe 
with  such  finding. 

On  the  trial  the  plaintiffs  introduced  their  testimony  and 
tested.  The  defendant,  Clark,  then  introduced  his  tasUmony 
and  rested.  At  this  point,  before  putting  in  their  rebutting 
testimony,  the  plaintiffs  moved  f Or  judgment  on  the  pleadings, 
en  the  ground  that  no  issue  had  been  taken  (m  this  aHqgations 
ef  the  complaint  and  bo  new  matter  constituting  a  defense  set 
up.  The  Court  denied  the  motion,  and  went  on  to  determine 
the  boundaries  of  the  land  covered  by  the  mortgage^  to  which 
proceeding  plaintiffs  excepted;  and  this  ruling  constitutes  the 
first  ground  of  complaint 

In  action  to  foreclose  mortgage  the  Court  nujttf  determine  i&e 
botmdaries  of  the  mortgaged  property. 

Tt  is  true  that  the  decree  and  the  Sheriff's  deed  on  a  sale 
^flight  have  followed  the  description  of  the  mortgage,  and  the 
parties  might  have  properly  litigated  this  question  upon  an 
action  to  recover  the  land.  Or  after  a  sale  and  conveyance 
tiiereimder,  the  party  in  possession  of  the  disputed  portion 
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might  have  broogiit  hiB  action  to  bave  the  daimi  of  the  othev 
party  detennined  But  the  defeiadaiit^  Olaik,  was  called  in  to 
defend^  and  he  chose  to  present  the  question  and  have  it  deter- 
mined at  onoe,  bef  oie  a.  sale,  and  we  do  not  see  any  ^ood  rea- 
son why  it  should  not  be  determined  in  this  suit  as  well  as 
hereafter.  That  the  conflicting  daim  eodsts  is  made  to  appear* 
It  is  simply  a  question  of  location  ^- of  applying  the  descrifh 
tion  in  the  mortgage  to  the  land  to  be  sold — of  aaeertaining 
tibe  land  upon  which  the  lien  has  attached  and  whkdi  the 
decree  directs  to  be  sold.  It  is  not  necesaaiy  to  determine 
adverse  titles.  Both  parties  claim  from  the  same  souroa 
The  Court  is  simply  called  upon  to  determine  by  its  decree 
what  laud  the  plaintiff  is  entitled  to  have  sold  by  the  terms  of 
his  mortgage  where  it  is  shown  that  a  latent  ambiguity  exists. 
It  does  not  appear  to  ub  that  any  of  the  decisions  cited  by 
appellants  determine  that  this  question  cannot  be  tried  in  this 
action.  While  there  does  not  appear  to  be  any  good  reason 
for  not  settling  the  whole  matter  now,  without  learing  it  opei^ 
for  further  litigation,  there  are  wei^^ty  reasons  why  the  quea* 
tion  should  be  determined  before  a  sale.  If  the  claim  of  the 
plaintiff  is  well  founded,  the  tract  corered  by  the  mortgage  is 
about  three  hundred  and  forty  aoree  of  land,  worth,  without 
the  mill  privilege  and  property,  from  thirty  to  fifty  dollars  per 
acre.  If  not  well  founded,  it  covers  only  about  twenty-five 
acres  of  land.  Whether  the  claim  of  plaintiff  is  well  founded 
under  the  tenns  of  the  mortgage  and  condition  of  the  land  to 
which  the  description  is  applicable^  is  left  in  doubt  If  the 
property  should  be  put  up  for  sale,  under  a  decree  following 
the  esuust  terms  of  the  nu»1gage^  without  first  solving  ilpe 
doubt,  no  person  will  be  able  to  bid  intelligently,  because  he 
will  not  know  whether  he  is  bidding  for  twenly-five  aores^  or 
three  hundred  and  forty  acres  of  land;  and  the  rights  of  the 
defendant,  under  such  eiieumstances,  cannot  fail  to  be  ruin- 
ously sacrificed*  So,  also,  the  plaintiff  himself — unless  the 
amaller  tract  is  ample  security  for  his  demand — is  liable  to 
suffer.  The  interest  of  all  parties  manifestly  require^  in  a  ( 
like  tbia,  that  the  land  caUed  for  should,  if  possible,  be 
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tained  before  the  sale  takoB  place;  and  we  can  see  no  aound 
objeedon  to  the  ooane  panned. 

Bules  bf  balancing  canfUeiing  evidence  in  law  and  equity^ 

It  is  next  claimed  that  the  finding  of  the  Court,  to  the  efFect 
that  the  first  wire  fence  is  the  one  indicated  by  the  calls  of  the 
deed,  is  not  supported  by  the  evidence;  and  it  is  insisted  that, 
this  being  an  equity  case,  the  Court  will  not  apply  the  same 
rule  with  reference  to  balancing  conflicting  testimony  whidi  it 
would,  if  the  appeal  was  from  an  order  denying  a  new  trial  in 
an  action  at  law;  that  the  Court  will  determine  the  questions 
of  fact  upon  an  examination  of  all  the  evidence,  as  if  they  had 
never  been  detennined  in  the  Court  below.  We  had  supposed 
that  this  Court  had  so  often  declined  to  make  any  distinction 
in  the  practice  between  cases  at  law  and  cases  in  equity,  that 
the  question  might  be  considered  settled.  Our  system  does 
not  contemplate  any  distinction  in  this  respect^  and  there  is 
no  propriety  in  making  any  under  it  Under  the  old  chancery 
practice,  the  testimony  was  taken  by  dq)oeition,  generally 
before  a  Master  or  a  Commissioner,  and  reduced  to  writing. 
When  the  testimony  had  all  been  filed,  the  case  was  argued 
upon  it  before  the  proper  Court,  and  on  appeal  the  entire  evi- 
dence was  before  the  Chancellor  or  appellate  Court  in  the 
same  form  in  which  it  was  presented  to  the  Court  below. 
The  appellate  Court  had  the  same  means  of  determining  the 
credibility  of  the  witnesses  as  the  Court  below*  But  it  is  not 
so  under  our  system.  Kow  the  witnesses  are  examined  in 
open  Court,  and  only  brief  minutes  of  the  testimony  taken,  as 
in  actions  of  law.  The  record  is  brought  to  this  Court  by  a 
statement  on  motion  for  new  trial  in  the  same  mode  as  in 
actions  at  law.  The  Court  below  is  possessed  of  all  those 
aids  necessary  to  enable  it  to  give  due  credit  to  every  item  of 
testimony,  which  are  accessible  to  the  Judge  who  tries  an 
action  at  law,  and  whidi,  from  the  nature  of  things,  are  inac- 
cessible to  this  Court  For  these  reasons,  if  for  no  other, 
there  would  be  no  propriety  in  making  a  distinction  in  the 
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two  classes  of  causes.  Bat  it  is  enouj^  to  say  that  the  prin* 
ciples  goveming  the  practice  are  already  settled.  (Oagliardo 
▼.  Hoberlin,  18  Cal.  395;  Duif  ▼.  Fisher,  16  OaL  879;  Qreen 
V.  Butler,  26  Cal,  699;  Allen  ▼.  Pennon^  27  Cal.  69,  and 
cases  cited.)  But  were  it  otherwise,  we  should  still  be  fully 
satisfied  with  the  finding  on  this  point  Indeed,  we  idiould 
have  been  much  surprised,  had  it  been  the  other  way. 

We  are  inclined  to  think  the  evidence  admitted  under  plain- 
tiffs' objection  and  exception  admissible.  But,  whether  it 
was  or  not,  we  do  not  see  how  the  Court  could  have  come 
to  a  different  conclusion  if  it  were  thrown  out  of  the  case. 
As  we  view  the  testimony,  the  first  wire  fence  much  more 
completely  harmonizes  every  course  and  distance  with  the 
calls  of  die  description  in  the  mortgage  than  the  second.  It 
is  true  that  distances  and  quantity  must  yield  to  natural  mon- 
iimants,  but  they  are  entitled  to  some*  wei^t  in  getting  at  the 
intention  of  the  parties,  especially  where  they  more  nearly 
harmonize  with  one  theory  than  the  other.  All  of  the  dis- 
tances and  the  quantity  of  land  were  arrived  at  by  a  very 
TOQgh  estimate.  But  a  half  mile  down  the  meanders  of  the 
stream,  though  rather  wide  of  the  mark,  is  nearer  to  ^  about 
three  quarters  of  a  mile"  than  a  mile  and  a  quarter  ia.  And 
when  we  come  to  the  quantity,  twelve  acres  is  a  wild  guees,  if 
we  consider  twenty-five  acrea  to  be  the  actual  quantity  but 
what  shall  we  say  to  it  if  the  real  quantity  intended  to  be  taken 
in  was  three  hundred  and  forty  acres  ?  The  quantity  of  "  twelve 
acres,  be  the  same  more  or  less,'*  must  have  been  specified  for 
some  purpose.  Adding  the  words  '^  more  or  less,"  shows  that 
there  was  only  an  intent  to  make  a  proximate  estimate  of  the 
quantity.  The  parties  evidently  intended  to  state  about  what 
they  supposed  the  quantity  embraced  within  the  specified 
boundaries  would  be.  But  it  is  inconceivable  that  they 
should  have  specified  the  quantity  to  be  '^  twelve  acres,  more 
or  less,"  if  the  boundaries  whidi  they  intended  to  indicate 
really  unbraced  three  hundred  and  forty  acres.  Besides,  the 
natural  and  obvious  construction  would  be  to  take  the  first 
fence  answering  the  calls  of  the  deed  which  one  would  come 
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to.  in  following  the  xae^nders  of  ^the  stream.  The  first'  fence 
does  answer  the  calls  even  better  than  the  second.  The  evi- 
dence shows  a  third  wire  fence  about  a  mile  beyond  the  second. 
Why  not  claim  to  thatt  The  Court,  it  seems  to  us,  oonld 
have  come  to  no  other,  rational  condusion  Upon  ^be  evidence, 
even  without  the  testimony  admitted  under  exceptions. 

Interest  en  intereri  after  it  falls  due. 

,  The  only  remaining  question  is  as  to  the  interest  The  note 
was  for  fifteen  thousand  dollars  and  interest  at  one  and  a  half 
per  cent  per  month ;  ^^  said  interest  to  be  due  and  payable  at 
the  end  of  every  six  months."  The  interest  was  not  paid  as 
it  fell  due,  and  the  plaintiff  claims  that  the  is  entitled,  under 
the  first  section  pf  the  statute  relating  to  the  subject,  to  inter- 
est on  each  instalment  of  interest  from  the  time  it  fell  duey  by 
the  terms  of  the.  contract,  till  paid,  at  the  rate  of  ten  per  cent 
per  annum.  If  section  one  contained  the  only  provision  upon 
the  subject,  there  would  be  great  force  in  the  position  taken 
by  the  appellant,  and — although  there  is  some  conflict  on  tlie 
point — the  authorities  greatly  preponderate  in  his  favor.  (1 
Aik.  410;  Catlin  v.  Lyman,  16  Vt  46.;  Austin  v.  Imus,  38 
Vt.  286;  Greenleaf  v.  Kellogg,  2  Mass.  668;  Oooley  v.  Boae, 
3  Mass.  221;  Kennon  v.  Dickens,  1  Taylor,  235;  Qilihs  v. 
Chisolm,  2  Nott  &  McCord,  38 ;  O'Neal  v.  Sims,  1  Strob.  116 ; 
Id.  429;  Pierce  v.  Bowe,  1  N.  H.  179;  TdUiaferro  v.  King,  9 
Dana,  331,  and  other  cases  pro  and  con;  1  Am*  Lead.  Cases, 
622.) 

But  the  third  section  of  the  statute,  authorizing  parties  to 
contract  in  writing  for  interest  upon  interest  in  default  of 
punctual  payment,  also  bears  upon  the  question.  And  this 
section  has  already  been  construed  by  our  predecessors  to 
exclude  interest  after  it  falls  due,  unless  expressly  so  agreed 
in  writing,  {Montgomery  v.  Tutt,  11  OaL  3J6.)  The  question 
in  that  cai^e  was  precisely  similar  in  prindlple  to  the  ime  ncvw 
under  consideration. 

The.  judgment  pqst  b^  affirmed?  and  it  is  ao  czdered.  . 
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W.  H.  BLOOD  V.  THOMAS  SBAKNOJ^. 

PinrcTPAL  LSD  Attobioet  in  Fact.— >  One  who  hmt  glTen  to  another  a  power 
of  attorney  to  Mil  hie  real  eaUta,  may  eeU  the  eama,  notwtthetijidlB'f  tha 
exeeutlon  of  tba  power,  proTldad  ha  doaa  so  before  the  attorney  acta  vnder 
the  power. 

SAXJi  BY   AlTOElCaT    IK   FACT   AlfD    PATMSMT   lOB    ■!•    SnTICM. —  S.    gaTa    B.    a 

power  of  attorney  to  eel]  hiu  real  aetata  for  a  inm  certain  tn  gold  co&b,  pro- 
Tided  he  did  ao  within  flfteen  daya.-  and  agreed  to  glTo  tan  par  cant  tn  mak- 
ing the  eale.  Two  daya  thereafter*  B.  made  the  eala,  and  raeelTad  a  hank 
check  for  the  price.  8.  refueed  to  ratlfjr  the  eale,  becanea  ha  had  prarlonaly 
eold  tha  proper^.  BHd,  that  8.  not  haTlntf  objected  to  iha  aala  by  B. 
becanae  he  did  not  recelT*  tha  nioney,  wjaa  Hahla  for  Hia  tan  par  eent. 
Beld,  farther,  that  &  ihonld  hafa  oblacted  to  tha  moda  of  payment  hatwa 
It  waa  too  late  to  obTiata  it. 

Appsal  from  the  Dutrict  Courts  Socoiid  Judieial  Dutriol^ 
Plumas  Coimtiy, 

The  facts  are  stated  in  the  opinion  of  the  Court 

J.  W.  Cojfraih,  for  Appellant. 

H.  H.  Hartley,  for  Respondent. 

By  the  Courts  Cubbbt,  0*  J. 

The  defendant^  being  the  owner  of  an  nndivided  interest  in 
certain  real  property  in  Plumas  County,  appointed  and  by  deed 
constituted  the  plaintiff  his  true  and  lawfid  attorney,  "v^kh 
authority  to  bargain,  sell  and  convey  the  same  for  and  i^  the 
name  of  the  defendant,  for  the  sum  of  eighteen  thousand  dol- 
lars in  United  States  gold  coin.  The  deed  granting  this  power 
to  the  plaintiff  was  dated  the  17th  of  August,  1864.  The 
power  granted  was  to  continue  irrevocable  for  fifteen  daya 
from  that  date.  On  the  nineteenth  of  the  same  month  the 
plaintiff,  as  the  Court  found,  '^consummated  the  sale  of  the 
property  for  the  sum  of  eighteen  thousand  dollars  to  one  John 
Center,  of  the  City  and  County  of  San  Francisco,  payable  in 
gold  coin.''  On  the  day  th^  sale  was  made  the  plaintiff  exe- 
cuted to  the  purchaser  a  deed  for  the  property;  and  three  days 
thereafter  he  informed  the  defendant  of  what  he  had  done, 
upon  which  the  defendant  stated  in  substanoe^  tha^  notwith- 
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standing  the  plaintiff  had  the  ri^t  to  make  the  sale,  he,  tiie 
defendant,  also  had  the  right  to  sell,  and  had  exercised  such 
rights  and  sold  the  property  for  eighteen  thousand  five  hundred 
dollars.  The  plaintiff  then  demanded  of  the  defendant  a  oom- 
migsion  of  ten  per  cent  on  the  eighteen  thousand  doDars  for 
which  he  had  sold  the  property  to  Center.  The  defendant 
refused  to  pay  the  amount  demanded  or  any  portion  of  it.  The 
plaintiff  afterward  brought  his  action  to  recover  such  commis- 
sion, amoujQtmg  to  one  thousand  eight  hundred  dollars.  The 
case  was  tried  by  the  Court  without  a  jury  and  judgment  was 
rendered  for  the  plaintiff  for  the  sum  demanded  and  costs. 
This  judgment  the  defendant  sought  to  have  set  aside  on  a 
motion  for  a  new  trial,  on  the  grounds: 

First  —  That  instead  of  the  plaintiff's  selling  the  property 
for  eighteen  thousand  dollars  cash  in  hand,  he  sold  the  same 
for  said  sum  and  took  the  purchaser's  check  on  a  San  Francisoo 
bank  in  payment  therefor,  without  authority  00  to  do. 

Second  —  That  the  finding  of  the  Court  was  contrary  to  the 
evidence. 

The  motion  for  a  new  trial  was  denied,  and  the  Same  objeo- 
tions  are  urged  on  appeal  as  demanding  a  reversal  of  the  judg* 
ment  Other  objections  were  made  on  the  motion  for  a  new 
trial,  but  the  record  does  not  set  forth  the  facts  and  drcum- 
stances  on  which  they  were  founded,  and  hence  no  further  notice 
will  be  taken  of  theuL 

L  The  power  conferred  on  the  plaintiff  was  to  sell  the  prop- 
erty within  fifteen  days  from  the  date  of  the  power  of  attorney 
for  eighteen  thousand  dollars,  in  gold  coin.  Under  this  power 
the  plaintiff  was  not  authorized  to  sell  on  a  credit  or  on  any 
other  terms  than  for  gold  coin.  The  plaintiff  testified  that  he 
did  not  receive  the  gold  coin  for  which  he  sold  the  property, 
but  that  the  purchaser  gave  him  a  check  for  the  amount,  which 
was  good  for  the  money  on  presentation.  When  informed  of 
the  sale  made  by  the  plaintiff,  and  that  he  had  the  purch^er's 
check  for  the  money,  the  defendant  made  no  objection  on  that 
ground,  but  he  said  he  could  not  give  Center  possession  of  the 
property  because  he  had  already  sold  it,  which  he  maintained 
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he  had  a  right  to  do.  Having  sold  the  property  to  another^ 
the  objection  to  giving  Center  possession  was  a  valid  one,  and 
rendered  it  unnecessary  on  the  part  of  the  plaintiff  to  procure 
the  money  on  the  cheek  and  to  tender  it  to  the  defendant 
Had  the  defendant  refused  the  check  on  the  ground  that  it 
was  not  the  money  for  which  the  property  had  been  sold  to 
Center,  the  plaintiff  could  have  obtained  the  money  within 
the  fifteen  days  given  him  to  effect  the  sale.  Not  having 
objected  to  the  mode  of  payment  at  the  time^  it  would  not  be 
jnst  to  allow  the  defendant  to  raise  the  objection  after  it  was 
too  late  to  obviate  it. 

IL  The  finding,  we  think^  was  sustained  by  the  evidence. 
The  defendant  agreed  to  pay  plaintiff  ten  per  cent  on  the  sum 
of  ei^teen  thousand  dollars^  provided  he  made  a  sale  of  the 
property  for  that  sum.  The  power  granted  to  plaintiff  waa 
to  continue  for  fifteen  days.  On  the  faith  of  the  contract  be- 
tween the  parties  the  plaintiff  rendered  his  services  by  effecting 
a  sale  for  the  price  specified.  He  was  employed  for  the  purpose 
of  performing  this  service,  and  having  performed  it,  he  waa 
entitled  to  the  compensation  which  the  defendant  agreed  to  pay 
him  therefor.     (MiddUtan  v.  Findla.  26  CaL  76.) 

The  judgment  is  affirmed. 


Bx  paHe  D.  0.  McCARTHT. 


Aid  or  Coukbcl  to  WnNSfls  bbfom  Lsgiblatubb. —  A  legtelattr*  mtmmHf 
may  refnse  to  ft  party  raiiuiioned  before  It  m  a  wltneaa  tbb  aM  of  eoonael 
when  charged  with  contempt  la  not  answering  qnestlont. 

CoifMiTTEK  OF  A  Lbgislatitb  Bodt. —  The  appointment  of  a  commlttea  by  the 
Senate,  with  power  to  terestlgate  charges  of  bribery  made  against  members 
of  that  body,  does  not  preclude  the  Senate  from  afterwards  summoning  tks 
wltaessei,  and  making  the  InTCstlgatlon  before  the  bar  of  the  Senate. 

WbAT    COKSTITDTES     an     ItftBDV     WITHIN     TBB     STATDTB     AOAniST     PaajDET.— 

When  charges  of  bribery  are  made  by  sny  person  against  members  of  either 
hraach  of  tke  Leglalatare,  wUhmit  givtog  their  names,  and  a  reaolvtlen  la 
adopted  by  the  branch  t»  which  the.  members  aoenaed  are  nid  ta  baloiig, 
redtUig  the  charge,  and  reoolTlng  to  InTCStlgate  It,  and  witnesses  are  soa- 
BMDed  before  It,  ca  laaat  la  nude  up  within  the  meaning  of  tha 
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F»w*B  or  A  Statb  LmisL^Timrfi — k,  State  CoMtltntloa  It  bot  a  cH»t,  but 

r  restiictloD  upon  the  powere  of  the  LegltUture,  and  hence,  an  exprees 
enomeratlon  of  leglBlatlve  powera  ia  not  an  exelnaion  of  othera  not  named, 
nnleaa  accompanied  by  negattre  terma. 

Powaiui  AND  Pbiviumbs  ov  I  LBGiauLTiTB  ASBaifBLT.— ^A  leglalatlTe  aaaeiA- 
bly  haa  aJI  the  powers  and  prlTllegea  which  are  neceaaary  to  the  proper 
exercise.  In  all  respecta,  of  Ita  appropriate  fonctlona. 

M7RSca  ov  SAiia.— Such  powera  and  prWIIegea  are  Inherent  In  a  feglalatlTe 
b6dy,  and  are  to  he  aaeertalned  prUnarUy  by  a  referenee  to  the  eoaunon 
parliamentary  law. 

Bamb. — ^A  leglalatlTe  assembly  haa  all  the  powera  and  priTllegea  conferred 
by  thb  common  parllaihentary  law  nnleaa  Restrained  by  aome  expreaa  pco- 
Tlalon  of  the  Constitution,  6r  some  expreaa  law  made  onto  Itaelf. 

PowBB  ov  Lboiblatdbb  TO  BUMMON  WmfBS8BB. — ^By  the  common  parlia- 
mentary law  a  leglslatlye  asaembly  may  compel  the  attendance  of  all  per- 
sona within  the  liniita  of  their  eonstitnency,  as  wltneasea,  In  regard  to  sob- 
jecta  on  which  they  hare  power  to  act,  and  into  which  tliey  inatitnto  am 
Inrestlgatlon. 

■xiMiNATioN  ov  WiTNaBBBB  BBTOBB  iJDQiBLATnni  Abbbmblt. — ^WltneaoeB  bo- 
fore  a  leglalatfTe  aasembly  or  Its  committee  are  not  awom,  nnless  there  la 
some  provision  of  law  or  of  the  Conatltntlon  aotherialnc  i^  bat  give  their 
testimony  under  the  penalty  of  bein«  adUudged  gnilty  af  contempt,  and 
punished.  If  they  testify  falsely. 

MatiNBa  or  comfblung  Wktkbssbs  to  TBararr  bbpobb  Imiblatuu. — ^When 
witnesses  are  brought  before  either  branch  of  the  Ijeglalatnre,  they  may  bo 
compelled  to  teatlfy  by  proceaa  of  contempt,  when  without  legal  caoae  they 
refuse  to  do  so. 

Witnessbb  BBFuaiKG  TO  Tbbtut  bbpobb  TBS  LMiBLATinuk — ^Whea  a  charge 
of  bribery  Is  brought  against  members  of  the  Senate,  tlie  Senate  haa  power 
to  Inveatigate  the  charge,  and  to  aummon  the  person  making  tlio  diarge 
before  ita  bar  aa  a  wltneaa  touching  the  aame,  and  to  conunlt  liim  for  eott- 
tempt  for  refualng  to  teatily  wlthoat  anfflcient  legal  caoaa. 

The  case  was  argued  before  Mr.  Chief  Justice  Cubbxt,  Mr. 
Justice  Sawteb,  and  Mr.  Justice  SAimxBSoir. 
The  facts  are  stated  in  the  opinion. 

J.  TF.  Cojfroth,  and  J.  C.  Goods,  for  Petitioner. 

J.  0.  McCullough,  Attomey-Oeneral^  and  N»  Oreene  Curli$, 

against  his  discharge. 

Opinion  by  Sandsbbon,  J. 

In  his  petition  for  a  writ  of  habeas  carpus  the  petitioner,  D. 
O.  McCarthy,  substantially  states  that  he  is  illegaUy  impris- 
oned and  restrained  of  his  liberty  by  oonfinement  in  the 
County  Jail  of  Sacramento  County,  under  tho  eontrol  of 
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James  MeClaieby,  Sheriff  of  «aid  county;  that  he  ib  net  «a 
unprisoned  by  virtue  ,of  the  final  judgment  or  decree  of  any 
Court  or  Judge  pt  the  United  Suites  or  of  this  State;  that  he 
is  so  confined  by  virtue  of  an  illeg^aL  <M^er  or  warrant  issued 
by  the  Senate  of  the  State  of  California,  in  a  case  in  which 
aaid  Senate  bad  no  jurisdiction  under  tl^  Constitution  nor  by 
nrtiie  of  any  law  made  in  pursuance  thereof. 

The  proceedings  which  led  to  the  imprisonment  of  this  pejd- 
tioner,  as  appears  from  the  return  of  the  Sheriff  to  the  writ 
and  from  the  Journal  of  the  Senate,  which^  by  mutual  oco- 
sent,  was  referred  to  at  the  hearing,  and  treated  in  effect  as  a 
part  of  the  return,  were  instituted  under  the  ciroumstancep 
and  conducted  in  the  manner  following: 

On  the  17th  of  February,  1866,  an  article  appeared  In  a 
newspaper,  published  at  San  Francisco,  called  the  Daily 
American  Flag,  of  which  the  petitioner  was  the  reputed  edi- 
tor and  proprietor,  charging  in  effect  that  seven  members  of 
tjie  Senate,  not  named,  had  each  received  the  sum  of  twelve 
thousand  dollars  for  voting  against  the  repeal  of  the  so  called 
Specific  Contract  Act;  and  that  the  sum  of  twenty-four  thon- 
aanr]  dollars  had  been  divided  among  the  memben  of  the  lobby 
aa  compensation  for  tlieir  services  in  effecting  the  arrange- 
mont  On  the  19th  of  the  same  month,  the  Senate  being 
in  aession  at  Sacramento,  the  Capital  of  the  State,  CX  B. 
Portrr,  Senator  from  the  Counties  of  Contra  Costa  and  Marin^ 
offered  a  preamble  and  resolution,  which  was  subsequently 
adopted,  reciting  the  article  in  question,  and  providing  for  the 
appointmrnit  of  a  committee  to  investigate  the  charges  therein 
contained,  with  the  usual  power  to  send  for  persons  and 
papers.  Ou  the  21st  of  February,  Senator  Ewer,  one  of  the 
members  of  the  committee  so  appointed,  offered  a  resolution 
anthnrizing  tl^e  committee  to  proceed  to  San  Francisco  for  the 
purpose  of  investigating  the  chaises  of  corruption  and  bribery 
aforesaid,  and  granting  them  indefinite  leave  of  absence  for 
that  pnrpose. .  A  substitute  was  offered  by  Senator  Hale,  and 
finally  adopted,  to  the  effect  that  the  petitioner  be  immedi- 
ately summoned  to  appear  forthwith  at  the  bfur  of  the  Senate, 
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then  and  there  to  testify  as  a  witness  touching  the  chiurges 
aforesaid.  Shortlj  thereafter  the  petiti<mer  appeared  at  the 
tmr  of  the  Senate,  and  Senators  Belden  and  Heacock  were 
appointed  by  the  Senate  as  managers  to  conduct  his  examina- 
tion. Without  going  further  into  detail,  it  is  aufllcient  for  the 
present  purpose  to  saj  that  the  petitioner,  in  response  to  quesr 
tions  put  bj  the  managers,  stated  that  he  was  the  editor  and 
proprietor  of  the  Daily  American  Flag,  and  was  responsiUe 
from  the  printed  matter  appearing  in  its  columns ;  and  that  the 
article  omtaining  the  chaiges  in  question,  though  not  written 
bj  him,  was  written  by  his  direction  and  had  his  apprvral 
before  publication.  Thereafter  the  petitioner  refused  to  answer 
any  further  questions,  for  reasons  stated  by  him  in  a  written 
communication  presented  to  the  Senate,  wherein  he  professed 
a  desire  for  a  full  investigation  as  to  the  truth  of  the  charges 
contained  in  the  article  in  'question,  and  a  willingness  on  his 
part  to  lay  before  the  Senate  all  the  information  up(m  the 
subject  in  his  possession ;  but  that  in  his  judgment  to  do  so  in 
the  manner  proposed  might  defeat  the  object  which  he  had  in 
view,  by  affording  the  guilty  parties  an  opportunity  to  escape, 
and  the  witnesses  against  them  an  opportunity  to  avmd  an 
appearance;  and  suggesting  that  to  aUow  the  committee 
already  appointed  to  proceed  with  the  '  iivestigation  would  be 
a  more  judicious  mode  of  ascertaining  the  truth  or  the  falsity 
of  the  charges  in  question.  Nevertheless  the  Senate  deter- 
mined to  proceed  with  the  investigation,  and  the  petitioner 
was  asked  a  series  of  questions  pertinent  to  the  subject  matter 
before  the  Senate,  and  was  directed  by  the  President  pro  tern 
oi  the  Senate  to  answer  the  same.  Li  response  to  each  qnea- 
tion,  when  put,  the  petitioner  said:  "I  decline  to  answer,''  or 
^^  I  decline  to  answer  at  this  time.''  Thereupon  a  preamble 
and  resolution  was  offered  by  the  Senator  from  Nevada  (Mr. 
Kutz,)  reciting  the  contuma<7  of  the  petitioner,  and  adjudg- 
ing  him  guilty  of  contempt,  and  directing  that  he  be  com- 
mitted to  the  County  J'ail  of  Sacramento  County  until  he  shall 
have  puiged  himself  of  his  contempt  by  answering  the  ques- 
tions which  had  been  propounded  to  him  under  the  direction 
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of  tlie  Senate;  which  was  adopted,  and  aeoording^y  the  ocan- 
ttitment  mider  whidi  the  Sheriff  mm  holds  him  in  costodj 
was  made  oat  under  the  style  of  **  The  People  of  the  State  ol 
Califoxnia,''  as  proyided  in  the  Ooostitatioa^  signed  by  the 
Preadsnt  pro  tern,  and  attested  hj  the  Secretaiy  of  the 
Senates 

Right  of  witness  before  ike  Legislature  to  aid  of  e^usmt 

At  times  during  the  progress  of  the  argument^  counsel,  unin- 
tentionallj  doubtless^  seemed  to  assume  that  the  petitioner 
was  summoned  to  the  bar  of  the  Senate  upon  a  charge  of  libel 
against  that  body,  and  was,  to  some  extent  at  least,  on  his 
trial  upon  a  charge  of  that  character.     Such  a  theory,  how- 
ever, is  wholly  unauthorized  by  the  facts  of  the  case  as  dis-  . 
closed  by  the  record  before  us.     At  the  time  the  alleged  con- 
tempt was  committed,  the  Senate  was  acting  under  the  reso- 
lution of  the  Senator  from  Placer,  (Mr.  Hale,)  which  was,  as 
alroady  stated,  to  the  effect  that  the  petitioner  be  summoned 
to  the  bar  of  the  Senate  to  testify  as  a  witness  touching  the 
charges  of  corruption  against  unknown  members  of  that  body. 
Moreover  the  tenor  of  the  questions  put  to  the  petitioner 
shows  clearly  that  the  Senate  was  seeking  to  ascertain  whether 
any  members  of  that  body  had  been  bribed  to  vote  in  a  par- 
ticular way,  and  if  so,  who  those  members  were.     Hence  the 
petitioner  did  not  stand  before  the  Senate  accused  of  any 
offense,  but  as   an  accuser   of  other  persons  against  whom 
charges  of  bribery  and  corruption  had  been  indirectly  if  not 
directly  made  by  himself.     His  real  attitude  was  that  of  a 
witness.     And  we  may  here  remark  that  that  fact  alone  is  a 
complete  answer  to  all  that  was  said  at  the  argument  touching 
the  refusal  of  the  Senate  to  allow  him  counsel,   and  fully 
explains  and  justifies  the  conduct  of  the  Senate  in  that  respect, 
and  relieves  it  from  all  just  criticism  on  the  score  that  the 
course  pursued  was  unusual  and  arbitrary.     But  were  it  other- 
wise we  could  afford  no  relief.     In  this  respect  In  re  Falvey 
<a\d  Kilbaum  v.  Massing,  7  Wisconsin,  630,  is  on  all  fours 
with  the  present   case,     'ther^   Falvey   had   bewi   adjudged 
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guilty  bf  eontempt  b^^^4he  AfiaeaiM^  in  vefusia^^to-  answer 
^[^^leetionS'-pBt^'to-  bim  bj  a  joint:  coxmnittee  of  both  Souses, 
«Dd  ooininittlBd.  Th^  aid  of  connsel  had  been' .  denied .  Itizn, 
yet  the  ^Supreme  Court  of  that  State,  on  habeas  ooy^s  ssad, 
<(p.  639 ).s-  ^-Another  objeetion  taken  to  4he  oomtnitnient  is, 
tbat  the  petitioner  prayed  to  be  heard  by  counsel  in  answer  to 
the  chai^  of  contempt^  and  that  this  request  was  denied  by 
the^iAjsseinbly.  The  Assembly  in  refusing  to  hear  the  peti- 
tioner by  counsel  before  adjudging  him  in  contempt  might 
have  acted  arbitrarily  and  improperly.  Concede  that  it  did^ 
and  yet  it  was  a  matter  resting  solely  in  the  discretion  of  that 
body.  And  as  the  jurisdiction  of  the  Assembly,  acting  in  tSiis 
matter,  was  final,  the  Court  having  no  appellate  power  over 
it,  it  is  not  competent  for  us  to  revise  the  proceedings  of  the 
A5iseinbly,  or  suspend  its  judgment  because  it  has  made  a  mis- 
take or  abused  its  discretion  in  the  premises."  (See,  also,  the 
case  of  Brass  Crosby,  3  Wilson^  188;  and  Ex  parte  Kearney 
7  Wheaton,  38.) 

Before  going  generally  into  the  question  of  power,  it  is 
proper  to  notice  briefly  and  in  their  order  certain  points  bear- 
ing in  some  degree  upon  that  question  made  by  counsel  for  the 
pbtitioner  at  the  argument.  While  both  counsel  for  the  peti- 
'tioner  agreed  and  claimed  broadly  that  the  Senate  was  power- 
lass  to  ac^  at  all  in  the  premises,  and  could  not,  therefore,  law- 
fully inquire  in  any  mode  into  the  truth  or  falsity  of  the 
charges  for  any  purpose,  yet,  while  admitting  for  the  sid^e  of  the 
argument,  that  under  proper  circumstances  and  upon  proper 
conditions  the  Senate  might  have  power  to  institute  and  prose- 
eute  to  some  final  result  an  inquiry  into  the  matter  in  question, 
they  each  assigned  different  reasons  why,  in  their  judgment, 
under  the  peculiar  conditions  of  the  present  case^  the  power 
did  not  exist  Mr.  Coffroth  claimed,  as  we  understood  him, 
that  although  as  a  general  proposition  the  Senate  might  have 
had  jurisdiction,  yet  at  the  time  of  this  investigation  it  had 
no  jurisdiction  because  of  the  previous  appointmeiit  of  a  comr 
mi  tree  with  power  to  investigate  and  report,  and  sudi  com- 
mitted had  xiot  yet  reported,  nor  had  it  been  formally  dis* 
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charged  from,  the  fnirthev  pei&rmaQoe  of  the.  duty  for  whiehit 
W86  created*. .  iMr.  Qoods,  howerer,  grounded  the,  foint  iu 
questioii  upon  the.  fact,  a&he  .elaimedy  that  there  vraa  j^ot.lit 
die  time  a  maternal  iasiie  befoce  the  Senate  as  to  which  the 
petitioner  would,  have  committed  perjury,  had  he  testified  and 
knowingly  testified  falsely,  whidi  ia  imdoubtedly  a  very  good 
test  «a  to  whether  there  waa  a  ma,terial  issue. 

Bepiignant  reeolutums  of  legidaiioe  cmem&Iy. 

To  the  point  made  by  Mr.  Coffroth  there  are  at  least  two 
answers:  first,  the  point  made  is  not  of  jurisdictional  conse- 
quence.  It  does  not  rise  above  the  level  of  a  mere  irregtilarity 
which  woiJd  not,  however  gross,  vitiate  the  final  judgment  of 
the  Senate;  and  second,  the  resolution  of  Senator  Ilale  was  so 
repugnant  to  the  previous  resolution  of  Senator  Porter,  so  far  as 
the  appointment  of  the  committee  was  concerned,  as  to  virtually 
reped  and  annul  it,  or  at  least  to  suspend  the  power  of  the  com- 
mittee, in  analogy  to  the  n;le  that  a  statute  operates  as-a  repeal 
of  a  former  statute  to  which  it  is  repugnant 

Material  issue  within  statute  agaihst  perjury.  > 

The  point  made  by  Mr.  Goods  in  this  connection  presents 
the  question  whether  there  was  at  the  time  a  inaterial  mfitter, 
or  issue,  or  point  in  question  before  the  Senate  within  the 
meaning  of  the  statute  against  perjury.    There  was  not,  per- 
haps, any  issue  in  the  sense  in  whi<^h  the  Courts  employ  thut 
word  when  speaking  technically  in  the  language  of  the  law  as 
applied  to  pleadings  in  either  civil  or  criminal  actions.     There 
waa  no  complaint,  no  indictment,  no .  answer  and  no  plea,  yet 
there  was  in  our  judgment  a  material  issue  or  point  in  ques- 
tion within  the  meanina;  of  the  statute  against  perjury,  suffi- 
eient  to  sustain  an  indictment     The  matter  {contained  in  the 
Tcaolntion  of  Senator  Porter  waa  before  the  Senate,  and  the 
<peation  or  poin);  in  iasue  was.  whether  .the.  diaif^es  therein 
eontainod  were  true,  and,  if  true  who  were  the  guilty  Sena- 
ton.   That  all  this  amounted  to  an  issue  within  the  meaning 
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of  the  statute  against  perjuzy^  may  be  illnstnited  by  a  refer- 
ence tx>  proceedings  pending  befor«^  a  grand  jury,  between 
which  and  those  under  review  there  is,  in  our  judgment,  a 
perfect  analogy.  It  is  the  duty  of  a  grand  jury  to  inquire  into 
all  public  ofiFenses  which  are  brought  to  their  notice,  and  if, 
after  an  investigation  of  the  chaige  by  an  examination  of  wit- 
nessesy  they  find  that  an  off^ise  has  been  committed,  to  pre- 
sent the  same  by  indictment  or  otherwise  to  the  Court,  in 
order  that  the  party  accused  may  be  tried  according  to  the 
forms  of  law.  Suppose,  then,  that  some  member  of  the  jury, 
in  the  mode  adopted  by  Senator  Porter  in  this  case,  should 
suggest  that  he  had  information  that  a  certain  offense  had 
been  committed,  and  that  a  certain  person  professed  to  have 
information  which  might  lead  to  the  detection  of  the  guilty 
parties,  and  suppose  that  thereupon  such  person  should  be 
summoned  before  the  grand  jury  to  testify  as  a  witness  touch- 
ing such  alleged  offense.  Can  there  be  any  doubt  but  that 
there  would  be  an  issue  before  the  grand  jury  within  the 
meaning  of  the  statute  against  pefjuryt  We  think  not.  As 
was  said  by  the  Supreme  Court  of  Massachusetts  in  BumJiam 
V.  Morriuey,  14  Gray,  239,  the  Legislature  is  the  grand 
inquest  of  the  Commonwealth.  As  such,  it  has  the  power  to 
inquire  into  the  conduct  of  the  officers  of  the  State,  with  a 
view  to  their  impeachment  if  they  find  any  cause  therefor.  It 
may  inquire  into  the  election  and  qualification  of  its  own 
members,  with  a  view  to  their  admission  or  expulsion.  It 
may  inquire  into  a  variety  of  matters,  with  a  view  to  apt 
legrislation.  Such  inquiries  may  be  inaugurated  by  any  mode 
ii-nicn  may  oe  thought  most  practicable  or  convenient — the 
mode  is  immaterial.  Whenever  it  is  proposed  to  institute  an 
inquiry  touching  any  matter  of  public  concern  within  their 
jurisdiction,  by  any  mode  whieh  they  may  choose  to  adopt, 
there  is,  to  every  l^;al  intent,  a  material  issue  pi^esented 
touching  which  witnesses  may  be  examined  and  subject  them- 
selves,  by  testimony  wilfully  false^  to  all  the  pains  and  penalties 
of  perjury. 
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Having  disposed  of  the  foregoing  collateral  questions,  we 
now  come  to  the  consideration  of  the  main  proposition. 

Power  of  Senate  to  investigate  charges  of  bribery  against  its 

members. 

Had  the  Senate  the  power  or  jurisdiction  to  inrestigate  the 
chai]ges  of  bribery  in  question  for  any  purpose) 

We  shall  titlt  consider  this  questiiHi  by  the  U^t  of  the  com- 
mon parliamentary  law,  independent  of  any  restrictions  placed 
thereon  by  the  Constitution  or  any  laws  made  in  pursuance 
thereof. 

A  legislative  assembly,  when  established,  becomes  vested 
with  all  the  powers  and  privileges  which  are  necessary  and 
incidental  to  a  free  and  unobstraoted  exeicise  of  ita  apprc^ri- 
ate  functions.  These  powers  and  privileges  are  derived  not 
from  the  Constitution;  on  the  contrary,  they  arise  from  the 
▼cry  creation  of  a  legislative  body,  and  are  founded  upon  the 
pmciple  of  self  preservation.  The  Constitution  is  not  a  grant, 
but  a  restriction  upon  the  power  of  the  Legislature,  and  hence 
an  express  enumeration  of  legislative  pov^ers  and  privileges  in 
die  Constitution  cannot  be  considered  as  the  exclusion  of 
others  not  nanved  unless  accompanied  by  negative  terms.  A 
l^slative  assembly  has,  therefore,  all  ihe  powers  and  privi- 
leges which  are  necessary  to  enable  it  to  exercise  in  all 
respectSy  in  a  fre^  intelligent  and  impartial  manner,  its  appro- 
priate  functions,  except  so  far  as  it  may  be  restrained  by  the 
express  provisions  of  the  Constitution,  or  by  some  express 
law  made  unto  itself,  regulating  and  Hmiting  the  same.  (OuBh*- 
ing's  Law  and  Practice  of  Legislative  Assemblies,  p.  221.) 

What  powers  and  privileges,  therefore,  a  legislative  assem- 
bly takes  by  force  and  effect  of  its  creation,  are  to  be  ascer- 
tained by  a  reference  to  the  etmmion  parliamentary  law. 
These  powers  and  privileges  are  classified  by  Cushing  (p.  246) 
a£  follows: 

1.  To  judge  of  the  returns,  elections  and  qualifications  of  its 
<>wn  members. 

2.  To  choose  its  ovm  officers  and  remove  them  at  pleasure 

3.  To  establish  its  own  rules  of  proceeding. 
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4.  To  have  tlie  attoadance  and  servioe  <^  ite  own  members. 

5.  To  be  secret  in  ite  proceedings  and  debates, 

6.  To  preserve  its  own  honor,  dignity,  purity  and  efficiency, 
by  the  expulsion  of  an  unworthy,  or  the  discharge  of  an  incomr 
petent  member. 

7.  To  protect  itself  and  its  members  from  personal  violence. 

8.  To  protect  itself  and  its  members  fri^m  libeUoua  and  slan- 
derous attacks. 

9.  To  protect  itself  and  its  members  from  eatruftion. 

10.  To  Tequire  information  toudiing  public  affairs^  from  the 
public  officers. 

11.  To  require  the  opinion  of  the  Judges  and  other  law  offi- 
^cers  on  important  occasions. 

12.  To  investigate,  by  the  testimony  of  witnesses  or  other- 
wise, any  subject  or  matter,  in  reference  to  which  it  has  power 
to  act;  and,  consequently,  to  protect  parties,  witnesses  and 
couiisel,  in  their  attendance,  when  summoned,  or  having  occa- 
sion to  attend  for  that  purpose. 

13.  To  be  free  from  all  interference  of  the  other  coK>rdinate 
branchy  and  of  the  executive  and  judicial  departments^  in  its 
proceedings  on  any  matter  depending  before  it. 

Speaking  at  page  two  hundred  and  fifty,  of  the  sixth  of  the 
foregoing  subdivisions,  the  learned  author  says:  ''The  power 
to  expel  a  member  is  naturally  and  even  necessarily  incidental 
to  all  aggregate^  and  especially  all  legislative  bodies,  which, 
without  such  power,  oould  not  exist  honorably  and  fulfil  the 
object  of  their  creation.'' 

At  page  two  hundred  and  fifly-one  he  speaks  thus  of  the 
eighth  subdivision:  ^'No  form  of  attack  upon  the  rights  and 
privileges  of  a  l^slative  assembly  has  been  m/ore  commcm 
or  subjected  offaiders  to.  a  severer  punishment  than  this. 
When  the  libel  is  on  the  asaepibly  itself  there  can  be  but  little 
doubt  of  its  authority  to  puni^  the  offendeirs;  but  when  it  is 
committed  against  a  member  it  can  hardly  be  considered  a 
breach  of  privilege,  unless  it  attack  him  in  that  capacity  or  on 
account  of  something  said  or  done  by  him  as  a  member.'' 

At  page  two  hundred  and  fifty-three  he  spet^ks  thus  of  the 
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twelfth  rabdiviflMi  tonehing  the  ri^t  of  mvMigatMii:  ^'II 
has  alwajTBy  at  lewl  practieallj^  been  oonaidered  the  ri|^t  el 
kgiBlative  aeaembliec  to  call  upon  and  wramine  all  penona 
within  their  juriadicdon  aa  witneaaea  in  ragard  to  anbjecta  in 
reference  to  which  thej  ha^B  power  to  aot^  and  into  which 
they  have  alreadj  inatituted  or  are  abont  Uf  inatitote  an  invee- 
tigttion.  Hence  they  are  authorized  to  annunon  and  compel 
the  attendance  of  all  peraona  within  the  limita  of  their  eonr 
stitaenc^  aa  witneaaea,  and  to  bring  with  them  papera  and 
reoorda,  in  the  same  manner  aa  ia  practiced  hj  Courta  of  law. 
When  an  aaaemblj  prooeeda  by  meana  ol  a  eomTnitt.^  in  the 
inveatigation  of  any  aubjeet  the  oonunittee  may  be  and  uaaally 
ia  authorised  by  the  aaaembly  to  aend  for  peraoui  papera  and 
leoorda.  Witneaaea  before  a  legialatiye  aaaembly  <A  commit- 
tee are  not  awom,  unleaa  there  ia  aome  espreaa  pioviaion  ai 
kw  or  Conatitution  authorizing  their  etamination  in  that 
manner;  but  they  give  their  teetimony  under  the  penalty  ol 
being  adjudged  guilty  of  a  contempt,  and  puniahed  aocoid- 
iogly  if  they  preraricate  or  teatify  falaely." 

Such  are  aome  of  the  powera  and  privilegea  of  a  Ugialatiire 
tBaembly  under  the  law  of  ita  ereation,  or  in  other  worda, 
under  the  common  parliamentary  law.  In  their  aupport  we 
content  ouraelvea  with  a  citation  of  the  following  authoritiea: 
Bvrdett  v.  AhboU,  14  Eaat  293;  Bwdett  v.  Colemm,  14  Eaat 
163;  Coffin  t.  Coffin,  4  Maaa.  S6;  Btaie  y.  Maihevm,  37  K  H. 
453;  Bumkam  v.  Morrissey,  14  Qray^  241;  KUboum  v.  Maa- 
nng,  7  Wiaoonain,  638;  An4erm>n  y.  Dwm,  6  Wheaton,  304. 

Thua  by  the  oommcni  parliamentary  law  the  Senate  haa  the 
power,  among  other  things,  to  judge  of  the  qualificationa  el 
its  own  membera^  to  preaerre  ita  own  honor,  dignity,  purity 
and  efficiency,  by  the  expulaion  of  an  unworthy  or  the  die- 
charge  of  an  incompetent  member;  to  proted  itaelf  and  ita 
membera  from  corruption;  and  aa  neceaaary  to  the  intelligent 
ezerdae  of  thoae  powera  tliey  may  aummon  and  examine  witr 
neaaea  and  compel  them  to  teatify  by  prooeaa  ol  eontempt, 
when  without  good  cauae  they  refuae  to  do  ao. 

Ihe  charge  that  aeven  membera  of  the  Senate  had  beent 
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bribed  was  a  charge  affecting  die  honor,  dignity,  purity  and 
efficiency  of  that  body;  and  the  Senate  therefore,  under  llie 
eommon  parliamentary  Uw,  had  the  power  to  investigate 
the  charge  with  the  view  to  the  expulsion  of  the  guilty  maor 
bers,  if  any  auch  could  be  found,  and  to  that  end  to  auxnnum 
tiie  petitioner  to  the  bar  of  the  Senate  to  testify  as  a  witness 
touching  the  same,  and  to  commit  him  for  ocmtempt  for 
refusing  to  testify  without  sufficient  legal  cause. 

These  powers  of  the  Senate,  under  the  common  parliamen- 
tary law,  are  not  trenched  upon  by  the  Constitution  or  any 
law  made  in  pursuance  thereof.  On  the  contrary,  so  far  as 
the  Oonstitution  and  laws  of  the  State  treat  of  the  subject, 
they  but  affirm  and  enlarge,  so  far  as  the  present  case  is  con- 
cerned, the  common  parliamentary  law.  The  Constitution 
provides  that  ^'each  House  shall  choose  its  own  officers,  and 
judge  of  the  qualificaticms,  elections  and  returns  of  its  own 
members.''  (Sec  8,  Art  4) ;  that  **  each  House  shall  determine 
the  rules  of  its  own  proceedings,  and  may,  witli  the  concur- 
rence of  two  thirds  of  all  the  members  elected,  expel  a  mem- 
ber." (Sec.  10,  Art  4.)  By  no  provision  of  the  Oonstitu- 
tion is  the  Senate  denied  the  power  which  they  exercised  in 
the  present  case.  Thus  unrestrained  by  the  Constitution,  the 
Legislature,  on  the  25th  of  March,  1857,  passed  an  Act, 
entitled  '^An  Act  to  enforce  more  effectually  the  attendance 
of  witnesses  on  the  summons  of  either  House  of  the  L^isla- 
ture  of  this  State,  and  to  compel  them  to  discover  testimony  ^ 
(Statutes  1857,  p.  97) ;  which  entirely  covers  this  case,  so  far 
as  the  power  to  commit  the  petitioner  as  for  a  contempt  in 
refusing  to  testify  is  concerned.  So  far  as  this  Act  confers 
power  to  commit  a  contumacious  witness,  it  but  confirms,  as 
we  have  already  seen,  the  common  parliamentary  law.  By 
the  fifth  section  of  that  Act  it  is  provided  that  ^'  if  any  witness 
shall  neglect  or  refuse  to  obey  such  summons'^  (previously 
provided  for),  **or  appearing,  shall  n^lect  or  refuse  to  testify 
to  any  matter  touching  the  inquiry  then  before  such  commit- 
tee, Senate  or  Assembly,  the  Senate  or  Assembly,  as  the  case 
may  be,  shall  and  may,  in  addition  to  the  pains  and  penalties 
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hereinbefore  mentioned,  bj  reaolutioxi  entered  on  the  journal, 
commit  sneh  witness  as  for  contempt^  and  such  witness  shall 
be  impriscmed  until  he  shall  oomplj  with  the  order  of  the 
Senate,  Assembly  or  committee,  which  imprisonment  shall 
not  be  a  bar  to  proceedings  under  the  foregoing  sections  of 
this  Act>  and  if  such  witness  neglect  or  refuse  to  attend  in 
obedience  to  summons^  he  may  be  annssted  by  the  Sergeant^it- 
Arms  and  brou^t  before  the  Senate  or  Assembly,  as  the  case 
may  be;  provided^  that  the  only  warrant  or  authori^  neces- 
uaj  to  authorize  such  arrest  shall  be  a  copy  of  a  resolution  of 
the  Senate  or  Assembly,  signed  by  the  President  of  the  Senate 
or  Speaker  of  the  Assembly,  and  coimtersigned  by  the  Secre- 
taiy  or  CTlerk.  Such  resolution  may  be  entered  on  the  Report 
of  the  conunittee.'' 

Thus  stands  the  law.  And  in  conclusion  we  haTe  only  to 
add  that  in  our  judgment  the  power  of  the  Senate  to  investi- 
gate the  chaiges  in  question,  to  summ<»i  and  eauunine  the  peti- 
tioner  as  a  witness,  and  to  commit  him,  as  for  contempt^  for 
refasing  to  answer  the  questions  propounded  to  him,  does  not 
admit  of  a  doubt  In  our  judgment  the  Senate  has  in  no 
respect  exceeded  its  jurisdiction. 

Certain  points  as  to  the  sufficiency  of  the  commitment  and 
as  to  the  plaoe  of  confinement  were  made,  but  in  our  judg- 
ment they  are  not  of  sufficient  impMtanoe  to  lequirs  q>eoial 
Botieeu 

Let  the  petitiosier  be  remanded. 


JOHN  WINTER  et.  JOHN  STOCK. 


Bod  w  Lu»  «o  L.  B.  a  Os^— A  eoiiT«jsiie»  «f  tad  to  L.  B.  a  Otu 

itftl  tKto  •r  the  Muos  la  It.  B.  sloii«,  asd  lUa  dMd  will  ifif  to  hia  gnatm 
a  good  asd  irmlld  titUw 

WiBum  aw  TRUk— A  cormst  of  Um  grutor,  wmrrantlaf  tho  tltlo  of 
the  land  aoM  aa  "  ladlapntaMa  aad  •atlafaetonr.*  Is  not  tookcn  If  the  tltla 
If  ffood  and  aoMd. 

WAnmiTt  ov  TiKLB  ni  4  Coimuey  to  Ccnrm^— W.  aattorad  lato  s  cantoact 
la  wrltlnc  wltb  8^  a^eelnf  to  ooaraj  to  hte  a  tot  af  laad,  aad  to  tka 
«Btrael  wanaatad  tlia  titia  to  ba  *«  IndiapotoUa  sad  aattofaetanr,  ar  aa 
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iale.**  8^  at  tbe  Mune  time^  let  W.  bare  a  tum  of  moDey  od  aoeoant  of  tbo 
pmttum.  HM,  that  If  th«  title  waa  food  and  yalld,  W.  eoold  not  recover 
back  tb«  nobey  fifon  & 
Oroiioifa  or  ▲  Wirwaaa  aa  Brmnfca*— 1&  tbe  trtal  of  an  tana  is  ta  tte 
▼alidltj  of  a  title  to  land,  tbe  opialcna  of  a  witneaa  leepectlng  tbe  ttOe  an 
■ot  admlaalble  In  erldenee. 

Appsai.  f^rom  the  District  Coart^  Fourth  Judiotal  Bistriei^ 
Gtj  and  County  of  San  FranciaiKK 

On  the  trial,  plaintiff  called  as  m  witness  the  attornej  who 
made  an  examination  of  the  title  for  him,  and  aaked  him  if^ 
from  %he  abstract  and  examination  he  made^  he  found  the  title 
satiaf actoiy  t 

The  defendant  objected  to  the  question,  and  the  Oourt  ofe9> 
ruled  the  objection. 

The  other  facts  are  stated  in  the  opinion  of  the  Coort 

Sidney  V.  Smith,  for  Appellant,  argued  that  the  que8:don 
whether  the  title  was  indisputable  and  satisfaetoiy  was  one 
solely  for  the  Court  to  pass  on,  and  not  to  be  arrived  at  from 
the  opinions  of  witnesses,  and  cited  L<nxl  ▼•  Stevens,  1  Young 
and  Coll.  Exch.  It.  222;  Ramitly  v.  James,  6  Taimt  263;  and 
24  Mo.  98.  He  also  contended  that  the  deeds  to  Louis  Blandi- 
ard  &  Co.,  and  Antoine  Couttolene  &  Ca  were,  in  law,  merely 
deeds  to  Louis  Blanchard  and  John  Antoine  Couttolena 

Brooks  A  Whitney,  for  Req[Miident»  ugoed  that  the  qoM- 
tion  at  issue  was  not  whether  the  defendant  had  title  to  the 
lot,  but  whether  his  title  was  indiapuUHU  and  saitisfactorti 
and  that  if,  upon  an  examiMtum  it  appewed  to  the  plaintiff 
that  the  title  was  doubtfol,  he  mi(^  maintaim  the  actioii. 

By  the  Court,  Cubbst,  0.  J« 

This  action  was  brought  to  recover  the  snm  of  eight  hun- 
dred dollars,  paid  by  the  plaintiff  to  the  defendant  on  a  o(»- 
tract  for  the  purchase  of  a  lot  of  land  in  the  City  of  San 
Francisco.  The  contract  between  the  parties^  was  in  writings 
the  concluding  clause  of  which  on  the  part  of  the  defendant^ 
the  bargainer^  is  in  these  words:  ^  I  warrant  an  indisputable 
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and  satislttctoTy  title,  or  no  sale,  and  I  have  to  pay  the  ex^ 
peosea  for  the  ezaAc^ation  of  the  title.^  The  defendanf  8  title 
was  submitted  to  a  lawyer  for  examination,  who  pronounced 
against  it  From  the  original  sonree  to  the  defendant  the 
title  to  the  property  had  passed  throng  several  different  per- 
sons. On  the  7th  of  Angnst,  1856,  it  appears  that  Etienne 
L<rais  RaooniUat  and  Henry  Baoonillat  owned  the  property, 
and  on  that  day  eonveyed  the  same  by  deed  to  Louis  Blandi- 
ard  ft  Co.  and  John  Antoine  Couttolene  ft  Ca  On  the  8th  of 
August,  1857,  Couttolene  and  Ernest  Paris  executed  a  deed 
of  all  their  rig^t,  title  and  interest  in  and  to  the  lot  to  Louis 
Blanchard  ft  Ca  In  February,  1861,  Blandiard  and  Francois 
Porta  executed  a  deed  of  the  lot  to  Edme  Ludovic  Racouillat, 
who  afterward  conveyed  the  lot  to  the  defendant  Imme- 
diately after  the  titie  was  pronounced  defective,  the  plaintiff 
mformed  the  defendant  that  the  title  was  not  of  tho  character 
to  satisfy  the  defendant's  warranty,  and  at  the  same  time 
demanded  a  return  of  the  money  deponted  as  a  part  of  the 
pmdiase  price  of  the  premises.  With  this  demand  the 
defendant  refused  to  comply,  and  thereupon  this  action  was 
hou^t  The  real  issue  between  tiie  parties  was  in  respect 
ts  the  validity  of  the  defendant's  title.  The  Court  determined 
it  against  the  defendant,  and  rendered  a  judgment  in  the  plain- 
tiff's favor  for  the  sum  of  money  demanded.  From  this  judg- 
ment and  an  order  refusing  a  new  trial  the  defendant  has 
appealed,  and  the  question  on  whidi  the  case  depmds  is  as  to 
the  character  of  the  defendant's  title  to  the  lot  involved  in- this 
controversy.  If  it  was  upon  the  evidence  ^indisputable  and 
satisfactory,"  or  in  other  words  a  good  and  valid  title,  the 
plaintiff  could  not  justly  refuse  to  pay  the  purchase  price,  and 
Ans  perform  his  part  of  the  contract,  or,  having  paid  it  in 
wbole  or  in  part,  he  would  not  be  entitled  to  recover  back  the 
money  paid  on  account 

The  objection  made  to  the  title,  and  which  the  Court  below 
held  weU  founded,  was  that  the  conveyance  by  the  Kacouil- 
lata  waa  to  Louis  Blanchard  ft  Ca  and  John  Antoine  Ooutto» 
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lane  &  Oa,  and  thtt  the  eonveyance  of  the  8ih  ai  Augnsty 
1867,  was  by  Jdm  Antoine  Conttolene  and  Enaeet  Paria  to 
Lonifl  Blancfaard  &  Co.,  and  that  the  conveyance  of  February^ 
1861,  was  by  Lonis  Blaxiqhard  and  Franooia  Porta  to  Edme 
Ludovic  BacouiUat 

The  fact  that  these  several  conveyances  were  made  to  cer- 
tain persons  whose  names  were  mentioned  with  the  words 
''  and  Company ''  annexed  thereto,  seemed  to  have  been  regarded 
as  passing  the  title,  not  alone  to  the  grantees  named,  bnt  also 
to  persons  not  named,  but  represented  by  the  word  ^'Com- 
pany,'' and  that  the  deeds  of  the  persons  thus  represented 
were  necessary  to  transfer  the  entire  title  of  the  property  to  a 
subsequent  grantee;  and  that  as  ^'Company''  was  a  word  of 
indefinite  and  uncertain,  import,  it  could  not  be  known  to  the 
purchater  that  Pariid  and  Porta  were  respectively  niembera  and 
the  only  members  of  the  firms  of  Blanchard  &  Ok  and  Contto- 
lene &  Ca» 

The  doctrine  on  this  subject  is  well  expounded  in  Arihur  t. 
Weston  and  Strode,  23  Missouri,  878,  in  which  case  it  appeared' 
that  in  1832  one  Holcomb,  from  whom  both  parties  dwued 
title,  conveyed  certain  lots  of  land  to  W.  W.  Phelps  &  Ca»y 
and  that  in  1838  Phelps  and  Oliver  Cowdiy  and  John  Whit- 
more  conveyed  the  same  lots  to  Arthur,  the  plaintiff.  In  tlie 
meantime,  in  1835,  the  defendant  Strode  purchased  the  prcfp-^ 
erty  and  obtained  a  deed  of  the  same  under  an  execution  sale^ 
upon  a  judgment  against  Phelps  and  Cowdry.  At  the  trial 
Arthur  offered  to  prove  that  when  the  conveyance  was  made 
to  Phelps  &  Oa,  '^  said  firm  was  composed  of  Phelps,  Cowdxy 
and  Whitmore;"  but  the  Court  rejected  the  offered  evid^ce^ 
holding  the  law  to  be  that  ''the  deed  to  W.  W.  Phelps  &  C<k 
operated  to  vest  the  l^gal  title  in  W.  W.  Phelps  alone,  and 
that  the  entize  tiile  passed  by  the  Sheriff's  deed  under  the 
execution  sale,  and  gave  judgment  accordingly."  Upon  writ 
of  error  the  Supreme  Court  sustained  the  decision  of  the  Court 
below,  holding  that  the  deed  to  W.  W.  Phelps  &  Ca  did  not 
take  effect  as  a  legal  conveyance  of  the  premises  to  Phelpa^ 
Cowdry  and  Whitmore  jointly,  but  that  it  operated  to  ooavej 
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tb  yivpertj  to  Phelps  alaneu  Tha  06urt  obe^rve  Oiat  the 
questi<»)  ^  is  not  merely  whether  the  grantor  intended  to  con.- 
vfij  to  the  peoKiit  eoDipo«ing  the  firm,  but  whether  the  port- 
neirahip  ilyle  ie^  as  t  matter  of  law,  a  good  name  of  purchase 
in  a  oonyqranoe  of  real  property  suffident  to  pass  the  legal 
title  to  all  the  individuals  of  the  firm,  ♦  ♦  ♦  A  convey- 
ance of  real  property  being  required  by  the  statute  to  be  put 
in  writing,  the  party  who  is  to  take  as  grantee  must  be  suffir 
dently  ascertained  hj  the  written  instrument,  or  it  is  a  nullilgr, 
80  far  as  it  purpcnrts  to  effect  a  transfer  of  the  legal  title»" 
The  Court,  in  the  case  here  referred  to  admit,  upon  authoritiee 
dted,  that  parties  to  a  deed  may  be  described  by  other  modes 
than  fay  their  proper  names  —  as  a  grant  to  the  wife  of  a  per- 
BOH  named,  or  to  the  first  son  or  aeeond  son  or  to  all  the  chil- 
(iren  of  a  particular  pen<m  who  is  qpeoifised,  or  to  a  person  by 
his  name  of  office,  if  there  be  no  other  person  who  can  aneww 
the  daieriptioB.  In  She^erd's  Touchstone  (235,  236)  it  is 
Batd:  ''If  the  grant'  be  by  deed,  the  grantee  must  be  suffi* 
eiently  aamed,  or  at  least  set  forth  and  distinguished  by  some 
dienmstantiat  matter,  ^^^  tl^  he  be  so  named  or  described 
as  that  he  may  be .  capable  by  that  name  whereby  he  is  set 
forth;''  and  after  giving  esamples  of  certain  and  definite 
deBeriptien  of  grantees^  without  the  use  of  th^ir  proper  names, 
the  learned  anthor  eays:  '^But  if  the  grant  be  made  to  the 
pariehiouerB  or  inhabitants  of  Dale,  or  to  the  good  men  of 
Bale,  or  to  the  commoners  of  such  a  waste,  or  to  the  lord  and 
his  tenants,  bond  and  free,  these  are  not  good  grants;  for, 
^beit  these  persons  are  capable,  they  are  not  capable  by  these 
meana,  for  want  of  that  idmtity  or  that  certainty  whidi  the 
law  will. allow  to  be  tried."  A  deed  to  a  person  by  name 
^aiid  Gempany/'  as  to  ^^  Louis  Elaachard  ft  Oa,''  contains  no 
certain  designation  or  description  of  any  other  person  than 
lonis  Blanchard,  for  the  reason  that  the  word /^Company" 
nay  describe  one  person  as  well  as  another.  On  this  subject 
the  following  additional  authorities  may  be  consulted  with 
profit:  Jackson  v.  Sissan,  3  John.  Oases^  321;    Jackson  v. 
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Carey,  8  John.  385;  Hdrkbeehy.  Wfifiroolf,  9  Jduu  78;  Oob- 
mU  V.  KerU,  19  Ark.  607. 

If  the  def e&dnt'B  title  to  the  lot  wa*  a  good  ana  valid  title, 
as  it  appears  to  have  been,  without  reforaiee  to  any  eoEtrinaic 
eridenoe,  the  purchaser,  as  a  reasonable  man,  slmild  have  been 
satisfied  with  it  The  defendant's  title  to  the  lot  being  good 
and  valid,  it  was,  in  the  sense  of  the  defendant's  wananty,  an 
indisputable  title,  and  the  plaintiff  was  in  duty  bound  to  be 
satisfied  with  it  A  purchaser  under  such  dreumstanoes  can* 
not,  because  he  may  have  become  tired  of  his  bargain,  or  for 
any  other  insufiSeient  cause,  say  he  is  dissatisfied  and  thus  avoid 
his  contract  In  this  case  the  punhaser  may  have  suppooed 
lie  had  sufficient  ground  to  decline  consammsting  his  contract, 
and  to  recover  back  the  money  paid  on  account  of  it^  inas- 
much as  eonnsd  leaned  in  law  advised  that  dsfendanlf s  title 
was  defective.  Bnt  of  the  eormstness  of  this  advioe  he  took 
the  risk.  The  opinion  of  the  person  who  passed  ttpon  the 
question,  however  reliaUe  his  q>inioBa  in  generml  might  be, 
was  not  conclusive  of  the  parties'  rights  in  the  prsasises.  The 
question  presented  for  decision  in  the  Court  below  was  wfaether 
the  defendant's  title  was  good  or  bad  If  it  was  good,  lite 
plaintiff  was  not  entitled  to  recover  back  his  deposit;  if  it  was 
bad,  he  vras  entitled  to  the  money  that  he  had  paid  on  account 
of  it  We  think  ui»on  the  face  of  the  recoid  the  defendant's 
title  was  '^  indisputable  and  satisfactory  "  in  law,  and  that  the 
Court  erred  in  deriding  otherwise.  We  also  hold  tiutt  it  was 
erroneous  to  obtain  from  the  witness  hia  opinion,  rsspeeting 
the  title.  Whether  it  was  good  or  bad  was  the  question,  and 
the  main  question  to  be  passed  upon  by  the  Court  (BomMjf 
V.  James,  i  Taunt  874;  Keni  v.  AUen,  84  Ma  106.) 

The  judgment  must  be  and  is  hefeby  revctaedi 

Sawtxb,  J.,  dissenting* 

The  question  is  not  whether  defendant  could  convey  a  good 
title,  but  whether  he  had  ''an  indisputable  and  satiafaotory 

title."     Admitting  that  a  conveyance  to  ''  Louis  Blanchard  & 
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Company  "  conVejed  the  legal  estate  to  Louis  Blanchard  alone, 
vet  it  is  plain  from  t}ie  face  of  ih6  deed  that  such  was  not  the 
intention  of  the  parties.  If  Blanchard  took  the  legal  title^  it  is 
simply  because  the  description  of  the  other  parties  intended  to 
be  ^ntees  is  indefinite  and  insufficient  in  law  to  identify  them, 
and^  for  this  reason  alone,  the  legal  estate  failed  to  vest  in  them. 
But  it  appears  upon  the  face  of  the  deed,  that  other  parties 
than  Louis  Blanchard  were  beneficiaries,  and  that  he  held  the 
property  upon  some  trust  not  fully  disclosed  by  the  instrument^ 
and  parties  dealii^  with  the  properly  are  put  upon  inquiry. 
At  all  events^  there  was  a  wide  departure  from  the  ordinary 
forms  of  conveyance,  with  a  manifest  defeet  on  the  face  of  the 
instrument,  by  which,  at  best,  the  rules  of  law  vested  the 
1^1  title  in  a  party  not  intended  to  be  the  sole  grantee,  and 
a  contest  might,  therefore,  reasonably  arise  upon  the  title. 
The  title  was,  in  fact,  rejected  by  an  attorney,  whose  special 
business  it  was  to  pass  upon  titles  to  real  estate,  and  even  the 
defendant's  eonxisel,  on  the  trial  of  this  case,  was  not  satisfied 
with  introducing  his  paper  title  to  establish  '^  an  indisputable 
and  satisfactory  title;''  for  he  himself  went  outside  of  his 
paper  title  to  show  who  the  members  of  the  firm  were,  and 
that  )dl  the  beneficiaries  of  the. trust  had  conveyed.  If  he 
was  not  satisfied  to  rest  on  his  paper  title,  what  right  has  he 
V>  say  that  the  plaintiff  ought  to  be  satisfied  with  it  t  I  do 
not  think  a  title  thus  liable  to  doubt  can  be  regarded  as  ^'  indis* 
pntable  and  satisfactory.*'  Evidently  the  market  value  of  the 
title,  whether  good  in  law  or  not,  must  be  impaired  by  such 
irr^larities  and  defects  until  its  validity  shall  have  been 
actually  adjudicated.  No  title  ought  to  be  r^arded  as  satis- 
factory which  requires  evidence  dehors  the  record  to  establish 
its  validity.  I  do  not  think  the  title  is  such  as  the  plaintiff  is 
bound  to  be  satisfied  wiUi,  or  as  he  was  required  to  accept 
under  the  very  special  covenant  in  his  contract  If  the  plain- 
tiff was  bound  to  be  satisfied  with  his  title,  I  do  not  see  why 
he  would  not  be  required  to  be  satisfied  with  any  title  that 
^hpnld  finally  torn  out  upon  litigation  to  be  valid.     The  ques- 
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tions  in  the  cases  cited  in  the  prevailing  opinion  were  not  the 
same  as  those  involved  in  this  case. 
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trial  for  larceny,  it  Is  not  competent  for  the  defendant  to  proTO  that  he 
was  a  Oder  twenty-one  years  of  age,  for  the  purpose  of  showing  that  la 
eommittlng  the  offense  he  was  acting  under  the  eontrol  of  another. 

Samb. — ^The  command  of  a  master  to  Us  serrant,  or  principal  to  his  agant, 
or  parent  to  a  child,  will  not  Justify  a  criminal  act  done  in  pursuance  c<  It 

Bbbob  must  bb  Clbablt  Shown. — ^The  record  must  clearly  show  error,  and 
not  leaTC  It  to  he  inferred  from  argoment  as  to  what  the  laagoag*  •(  the 
record  i 


Appeal  from  the  County  Court,  El  Dorado  County. 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Coml 

George  E.  Williams,  for  Appellant 

J.  0.  McCvllough,  Atiomey-Oenerdl,  for  the  Feopla 

By  the  Courts  SAin>EBsoir,  J, 

The  defendant  was  convicted  of  grand  lajceny. 
At  the  trial  one  of  the  defendant's  witnesses  was  questioned 
by  his  counsel  as  to  the  age  of  the  defendant  at  the  time  the 
alleged  offense  was  committed.  Thereupon  the  Court  asked 
counsel  "if  the  object  of  the  question  was  to  prove  that  the 
defendant  was  under  age/'  Counsel  replied  "  that  his  object 
was  to  show  that  defendant  was  to  a  certain  extent  under  the 
control  of  his  mother,  and  was  acting  under  her  direction, 
being  under  age.''  The  District  Attorney  then  objected  to 
the  question,  which  objection  was  sustained  by  the  Court  It 
is  claimed  that  the  foregoing  ruling  was  erroneona. 

We  understand  the  Court  as  asking  counsel  if  his  object 
was  to  prove  the  defendant  under  the  age  of  fourteen  years; 
and  counsel  as  replying  that  his  object  was  to  show  that  the 
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defendant  was  to  a  certain  extent  tinder  tbe  control  of  his 
mother,  and  was  acting  under  her  direction,  being  under  the 
age  of  twenty-one  years.  Such  is  the  only  conclusion  that 
can  be  drawn  from  the  language  of  the  record.  If  the  object 
of  counsel  was  to  prove  that  the  defendant  was  under  the  age 
of  fourteen,  he  should  have  so  stated  in  terms  not  to  be  mis- 
apprehended. The  record  must  affirmatively  and  clearly  show 
error,  and  not  leave  it  to  be  inferred  from  argument  as  to  what 
the  language  of  the  record  means.  {People  v.  Connor,  17  OaL 
362.) 

Had  the  object  been  to  prove  the  defendant  under  the  age 
of  fourteen,  the  question  would  have  been  proper  (section  four 
of  the  Act  concerning  Crimes  and  Punishments,)  but  it  was 
not  competent  to  prove  his  age  for  the  purpose  stated.  **  The 
command  of  a  superior  to  an  inferior,  as  of  a  military  officer 
to  a  subordinate,  or  of  a  parent  to  a  child,  will  not  justify  a 
criminal  act  done  in  pursuance  of  it;  nor  will  the  command 
of  a  master  to  his  servant,  or  of  a  principal  to  his  agent ;  but 
in  all  these  cases  the  person  doing  the  wrongful  thing  is  guilty 
the  same  as  though  he  had  proceeded  self-moved.''  (1  Bishop 
an  Criminal  Law,  276.) 

Judgment  affirmed. 

Mr.  Chief  Justice  Oubxbt  expressed  no  opinion 


THE  PEOPLE  ex  rel.  WILLIAM  GROW  v.  A.  M.  HOS- 
BOHOUGH,  CouNTT  JunoB  of  Shasta  County. 

PfeocnDxiim  ni  IvBOLTKrcx.— ^EUnce  the  aOoptlon  of  the  ameiidnmtB  t» 
the  Cooftltiitkm  In  1808,  proceedingi  la  InsolTency  have  ceased  to  he 
*'Bpecla]  cases '*  In  the  sense  In  which  that  phrase  was  applied  te  them 
before  that  time. 

Hiv  TuAia  m  nmaunan  Obm.  Ccwnty  Oonrta  naj  grSBt  new  trials  la 
tauolTent  cases. 

BtATBifiMT  IN  INSOLTSNT  Casis. — It  Is  the  Ajktf  of  the  Ooonty  Jodfe  to  set- 
tle a  etatemeot  made  on  motion  for  a  new  trial  In  an  InsolTent  case»  and  If 
he  refnie,  a  writ  of  mandate  will  Issne  commanding  him  to  do  so. 

ipps&L  IK  iNsoLYBifY  Casb. — ^An  appeal  lies  from  a  Jadgmeat  la  aa  la- 
■olYent  ease  to  tte  SaprenM  Coort 
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This  was  an  original  proceeding  ooxmnenced  in  the  Suprezne 
Court 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

/.  G.  McGvllough,  for  Petitioner,  contended  that  petitionei 
was  entitled  to  have  his  motion  for  a  new  trial  heard,  and  cited 
Laws  of  1863,  p.  756;  Kohlman  v.  Wright,  6  Cal.  230;  Fish 
V.  His  Creditors,  12  Cal.  281 ;  and  8(m  Francisco  and  San  Josi 
Bailroiki  Company  y.  Mahoney,  ante  112, 

.   A.  M.  Boshorough,  in  pro.  per.,  teat  Defendant. 

By  the  Court,  Shapteb^  J. 

Petition  for  a  mandamus  to  be  directed  to  the  defendant, 
commanding  him  to  settle  a  statement,  on  motion  for  a  new 
trial  in  Grow  v.  His  Creditors,  31  Cal.  328. 

It  appears  that  Wetzel,  one  the  creditors,  filed  his  written 
opposition  to  the  petitioner's  discharge,  on  the  groimd  of  fi;aud. 
The  issue  was  tried  by  a  jury,  who  found  fraud  as  alleged. 
Grow  moved  for  a  new  trial,  for  errors  of  law. and  on  the 
ground  that  the  verdict  was  not  justified  by  the  evidence.  The 
Judge  refused  to  settle  a  statement  tm  new  trial  duly  filed  and 
submitted* 

Proceedings  in  insohenetf  not  ^^  special  cases/* 

Proceedings  in  insolvency  are  no  longer  to  be  regarded  as 
**  special  cases,''  in  the  sense  in  which  that  phrase  was  applied 
to  them  prior  to  1863,  for  by  the  amendments  of  the  Constitu- 
tion the  jurisdiction  became  organic  To  that  extent  the 
jurisdiction  of  the  County  Courts  in  insolvency  rests  upon  the 
same  foundation  as  the  general  jurisdiction  of  the  District 
Courts,  and  that  of  the  Supreme  Court,  botli  original  and 
appellata 

We  held,  in  Dorsey  v.  Barry,  24  Cal.  449,  relied  upon  in 
argument,  that  the  jurisdiction  in  contested  election  eases  was 
special  —  a  statute  creation ;  tha*  the  proceedings  were 
intended  to  be  a  summary,  and  that  tho  aubjeot  matter  made  it 
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essential  that  they  should  be  so  in  order  to  make  them  of  any 
avail,  and  that  the  special  procedure  was,  withal,  so  complete 
in  itself  that  it  was  manifestly  the  intention  of  the  Legislature 
that  the  litigation  should  be  kept  to  the  method  which  the 
Act  prescribed,  and  end  where  it  ended;  and,  therefore,  that 
that  class  of  cases  was  not  within  the  scope  of  the  one  hun- 
dred and  ninety-third  section  of  the  Practice  Act  relating  to 
new  trials.  But  this  reasoning  has  no  application  to  pro- 
ceedings in  insolvency.  The  jurisdiction  of  the  County  Courts 
in  insolyency  is  now,  aa  has  been  remarked  already,  of  consti- 
tutional significance.  The  proceedings  under  the  statute,  set- 
ting the  jurisdiction  in  motion,  are  not  intended  to  be  sum- 
mary or  hurried,  but  are,  at  least  so  far  as  the  trial  of  opposi- 
tion is  concerned,  to  be  conducted  according  to  the  course  of 
the  common  law  in  the  main.  Instead  of  its  being  necessary 
in  the  nature  of  the  contest  that  judgment  should  be  reached 
within  a  given  interval,  it  is  obvious  that  there  is  nothing  to 
distinguish  the  controversy  from  litigation  concerning  prop- 
erty, or  other  personal  interests  at  large. 

Further,  if  County  Courts  cannot  grant  now  trials  in  insol- 
vency, it  follows  that  they  cannot  do  so  in  actions  of  forcible 
^try  and  detainer*  The  jurisdiction  in  both  cases  rests  upon 
the  same  basis,  and  l^slation  in  aid  of  the  jurisdiction  is  in 
both  equally  comfplete  and  exhaustive.  But  that  a  new  trial 
may  be  granted  by  a  C6unty  Court  in  a  forcible  entiy  case  is 
not  open  to  controversy. 

New  triale  in  insolvent  cases. 

Ta^^ei  to  grant  new  trials  is  conferred  upon  all  the  Courts 
referred  to  in  the  Practice  Act;  and  wherever  an  appeal  lies 
to  this  Court  from  an  order  granting  or  refusing  to  grant  a  new 
trial,  it  becomes  the  duty  of  the  Judge  to  settle  a  correct 
statement  properly  presented.  Under  the  Judiciary  Act  of 
1863  we  are  authorized  to  review  such  orders  when  made  in 
oases  within  the  limits  of  our  jurisdiction  in  error.  It  ia  true, 
as  the  respondent  claims,  that  cases  in  insolvency  are  not  ^*  cases 
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in  equity,"  {Oohen  v.  Barrett,  6  OaL  195,)  nor  do  we  consider 
that  the  jurisdiction  in  error  can  be  supported  as  upon  the 
"amount  of  the  demand'*  nor  as  upon  the  "value  of  property 
in  controversy."  A  petition  in  insolvency  looks  to  a  discharge 
as  the  principal  purpose,  and  "oppositicnis"  are  interposed 
solely  with  a  view  to  defeat  it. 

Were  the  question  a  new  one^  we  mi^t  doubt  our  jurisdic- 
tion, but  it  has  been  settled  by  long  and  unbroken  usage.  The 
question  is  broadly  within  the  reasoning  in  Conant  v.  Conant, 
10  CaL  249,  and  furthermore,  it  was  directly  decided  in  Fish 
V.  His  Creditors,  12  Cal.  281.  The  argument  in  that  case  has 
been  strengthened  rather  than  weakened  by  the  oonstitutional 
amendments. 

The  order  is  made  absolute. 


N.  B.  EDGERLT  ato  WM.  WIOKMAilT  v.  SCROO^TER 
SAl?^  LORENZO. 

Lmf  OH  VmnvmL  Km  SnppLOB. — ^If  «  credit  la  glT«o  for  cviipltM  aad  m«- 
tarlftlt  fnrnlflbed  «  renel,  the  lien  of  tlio  person  fomlahlnf  the  «»•,  for 
the  price  thereof,  continues  on  the  Tcssel  for  the  period  of  one  year  from 
the  time  the  demand  falls  doe. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisca 

Plaintiffs  were  ship  chandlers  and  dealers  in  diip  and  steam- 
boat stores,  and  at  the  request  of  the  master  and  owners  of 
the  San  Lorenzo  furnished  the  schooner  materials,  which  were 
used  in  her  construction,  on  a  credit  of  six  months.  Plain- 
tiffs recovered  judgment  in  the  Court  below,  and  defendant 
appealed. 

The  other  ff\cAs  are  stated  in  the  opinion  of  the  Court 

Patterson,  Wallace  &  Stow,  for  Appellant,  contended  that 
the  giving  of  credit  operated  as  an  absolute  abandonment  of 
the  lien  which  plaintiffs  might  otherwise  have  had,  because 
mch  lien  only  existed  by  force  of  the  statute,  and  the  statute 
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did  not  provide  that  credit  might  be  given  and  the  lien  be  yet 
preserved,  and  cited  Emerson  et  (d.  v.  Steamboat  Shawnee 
City,  10  Wisconsin,  484;  Newcomb  v.  Steamboat  Clermont,  8 
Iowa,  295 ;  and  the  case  of  the  General  Smith,  4  Wheat  443. 

Porter  &  HoUaday,  for  Respondents,  argued  that  the  giving 
of  credit  to  the  vessel  was  not  an  abandonment  of  the  lien,  and 
that  an  abandonment  of  a  lien  could  never  be  inferred  unless 
the  sale  of  the  materials  was  made  on  the  personal  credit  of 
die  owners  of  the  vessel,  or  third  persons,  or  other  collateral 
security,  and  that  the  plain  meaning  of  the  statute  was  that 
the  lien  continued  one  year  from  the  time  the  plaintiffs  had  a 
right  to  commence  sniti 

By  the  Courts  Sawticr,  J. 

Under  section  three  hundred  seventeen  of  the  Practice  Act, 
all  steamers,  vessels  and  boats  are  liable,  among  other  things^ 
for  materials  furnished  for  their  construction,  eta,  and  th^ 
several  claims  mentioned  constitute  liens  upon  the  steamer, 
vessel  or  boat  for  which  the  materials  are  furnished  and  used, 
**  provided  such  liens  flhaU  only  continue  in  force  for  a  period 
of  one  year  from  die  time  the  cause  of  action  accrued/' 

In  this  case  the  materials  were  furnished  on  a  six  months 
credit  The  suit  was  commenced  within  a  year  after  the  credit 
ffi:pired,  but  not  within  a  year  after  the  materials  were  fur- 
nished, and  the  question  is,  whether  the  suit  was  brought 
before  the  lien  expired  ?  The  solution  depends  upon  the  fur^ 
ther  question,  when  did  the  "  cause  of  action  **  accrue  within 
the  meaning  of  these  terms,  as  used  in  the  statute?  Clearly 
the  party  could  not  maintain  an  action  till  the  term  of  credit 
fixed  by  the  contract  expired.  Until  that  time  he  had  no 
ground  of  complaint  Until  a  breach  of  the  contract  no  cause 
of  action  existed.  That  a  cause  of  action  could  not  have 
accrued,  or  arisen  till  a  cause  of  action  had  been  in  some  mode 
brought  into  being,  would  seem  to  us  to  be  too  plain  to  admit 
of  argument,  had  it  not  been  held  otherwise  by  the  Supreme 


420  Edokklt  i;.  SoHooNSB  Sak  LoBXNZo.      [Sup.Ct 


Opinion  of  tho  Ooiirt  —  Sawyer*  J* 


Court  of  Wisconsin.  To  hold  that  a  cause  of  action  has 
accrued  upon  a  contract  in  favor  of  a  party  before  there  has 
been  a  breach^  and  before  he  is  entitled  to  commence  an  action, 
would  seem  to  be  a  contradictibn  of  terms.  The  first  section 
of  the  Statute  of  Limitations  provides,  that  "  civil  actions  can 
only  be  commenced,  within  the  periods  prescribed  in  this  Act, 
after  the  cause  of  action  shall  have  accrued/'  etc  Can  theie 
be  any  doubt  as  to  what  the  clause  '^  after  the  cause  of  acti<m 
shall  have  accrued "  means  {  Will  it  be  pretended  that  a 
cause  of  action  has  accrued  upon  a  note  secured  by  a  mort- 
gage the  moment  it  is  executed,  without  reference  to  the  time 
of  payment?  Such  a  proposition  would  be  absurd.  The  bar 
of  the  statute  might  attach  on  that  supposition  before  an  action 
could  be  brought  The  same  language  is  used  in  the  section 
of  the  Practice  Act  under  consideration,  and  there  is  nothing  in 
the  provision  which  leads  us  to  suppose  that  the  terms  are  used 
in  a  sense  different  from  their  ordinary  legal  signification  —  or 
different  from  the  sense  in  which  they  are  used  in  the  Statute 
ci  Limitations.  If  the  language  does  not  express  the  idea 
intended  to  be  conveyed,  it  is  the  fault  of  the  Legislature. 
We  are  unable  to  adopt  the  construction  ^ven  by  the  Supreme 
Court  of  Wisconsin  to  a  statute  of  similar  import  The  cause 
of  action  did  not,  in  our  opinion,  accrue  till  the  term  of  credit 
expired.  The  statute  says  nothing  about  credit,  but  says,  that 
the  vessel  shall  be  liable^  that  the  cause  of  action  shall  be  a 
lien,  and  that  the  lien  shall  continue  in  force  for  a  period  of 
one  year  from  the  time  the  cause  of  action  accrued;  and  it  is 
not  the  province  of  the  Court  by  strained  construction  to  car- 
tail  the  statutory  right  If  the  Act  produces  inoonvenieoice, 
t]  f:  remedy  is  with  the  Legislature. 
The  judgment  is  affirmed* 


JtiL,  1860.]  Pbopu  17.  EoBiJBk  421 


THE  PEOPLE  V.  SANTIAQO  BOBLSa 

CkoM  KtUKiNATioii  OF  ▲   WiTiriM.— 4lt  Ui  Bot  iTTsIeTmBt  to  laqolTt  cf 
wtCDMi  «ii  cron  lyimtiatton,  for  th«  porpoM  «f  lapMehlnf  hlm» 
ht  hai  not  OB  a  former  oceulon  flT«o  o  dlffertnt  aceooat  «<  Um 

Whbi  Bbbob  or  Comer  iiiiiatbbiau— ^Tbt  crTor  of  refoBSng  to  allow  a  wtt- 
■esi  to  be  aiked  on  cron  eramlaatloa  whetber  bo  hag  aot  formerl/  Mate 
dlffereat  Btatements  from  what  ho  then  does,  to  not  cured  hecaoee  Ui 
teetlaonj  la  oorrohorated  Iqr  other  wttnmeee* 

lOBunicnov  of  ▲  LAacmrr.— When  property  haa  heea  itolen  la  one  ooaaty 
and  ctrrled  tato  another,  JarledlctioB  of  the  offoae  la  la  either  eooa^. 


Thx  defendant  was  indicted  in  the  County  of  Tuolumne  for 
stealing  a  hone.  The  horse  was  stolen  in  Mariposa  County, 
snd  taken  into  Tuolumne  County,  where  the  defendant  was 
arrested.  On  the  trial  Mallet  the  prosecuting  witness  waS; 
asked,  for  the  purpose  of  impeaching  hia  testimony,  if  he  did 
not  testify  differently  bef<ffe  the  oommittiag  magistrate  from; 
what  he  then  did.  The  Court  on  the  objection  of  the  Distrielf 
Attorney  refused  to  allow  the  question  to  be  put 

The  defendant  was  convicted  and  sentenced,  and  appealadi 

Edwin  A^  Bodgen,  for  Appellant 

/.  0.  McCuUougK  AOameitQeneral^  for  the  People 

By  the  Court,  Sakdbbsov,  J. 

The  Court  below  errer  in  not  permitting -counsel  for  the 
defendant  to  examine  the  prosecutor  Mallet  on  cross  exami^ 
nation  as  to  whether  his  testimony  before  the  committing 
magistrate  was  the  same  as  at  the  trial  It  is  never  irrelevant 
to  inquire  of  a  witness  whether  he  has  not  on  w>me  former 
occasion  given  a  different  account  of  the  matter,  for  the  pur* 
pose  of  impeaching  his  testimony  by  contradicting  him.  (1- 
Greenleaf  on  Evidence^  Sec  449.)  It  will  not  do  to  say  that 
this  error  was  immaterial  because  Mallet's  testimony  upon 
the  point  in  question  was  corroborated  by  other  witnesses, 
and  that  therefore  the  verdict  would  have  been  the  same  had 
his  testimony  been  successfully  impeadied  in  the  mode  pro- 
posed.    We  cannot  say  what  effect  the  successful  impeadi- 
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ment  of  his  testimony  mi^t  have  had  upon  the  minds  of  die 
jury;  and  it  cannot  be  held  that  an  error  is  immaterial  nnless 
it  be  made  to  appear  beyond  all  controversy  that  it  conld  have 
had  no  effect  whatever  upon  the  verdict  prejudicial  to  the 
defendant 

The  point  made  on  the  motion  to  arrest  the  judgment  is 
answered  by  the  ninety-second  section  of  the  Criminal  Prac- 
tice Act,  which  provides  that  when*  property  has  b^en  fdoni- 
ously  taken  in  one  county  and  brought  into  another,  the 
jurisdiction  of  the  offense  shall  be  in  either  county. 

We  do  not  deem  it  necessary  to  notice  the  other  pointtb 

Judgment  reversed  and  new  trial  ordered. 


L.  H.  BAILEY  ••  WILLIAM  P.  TAAFPE,     Ajn  A.  J. 

BRANNAN. 

AsniuTn  M.rar  ajixmi  a  Jtmnan  wt  I>W4ui«.— An  ajflMavIt  m  mMun 
to  TftcAto  ft  judgment  Iqr  Aefftult;  under  the  tlztj-elfhth  eectlon  of  the 
Pimetlee  Act,  rniiet  ihow  —  First*  that  the  defftnlt  occM'i.ofl  throofh  b1»- 
take,  inadTertenee,  tnrpriae,  or  excuaable  neglect;  and  aeeond,  that  the 
defendant  has  a  meritorious  defense. 

OiDBt  Ssniifo  Asii»  ▲  Jvnaumtn  bt  DBrairtA^— Althondi  an  order  of  the 
Court  below,  setting  aside  or  retnslng  to  set  aside  a  Judgment  bjr  default; 
rests  much  In  the  discretion  of  the  Court;  and  will  not  be  disturbed  by  the 
appellate  Court  unless  plainly  erroneous,  yet  the  discretion  of  the  Court 
.  below  Is  not  a  piental  discretion,  to  be  exercised  es  grmHa,  but  Is  a  legal 
discretion,  to  be  exercised  in  conformity  with  the  law. 

tamMO  ABiDB  ▲  Dbtaota  ok  thb  anouifn  of  BrcosABus  MmlicVw— ^  Judg- 
ment by  default  should  not  be  set  aside  on  the  ground  of  excusable  negleeC; 
because  the  preparation  of  the  answer  required  more  time  than  ordinary 
cases,  and  during  a  portion  of  the  time  the  attorney  was  absent  from  town. 

Who  should  uakm  Avsidativ  vo  an  Asnw  DrnwAVin, — ^An  affldaTlt,  on  bm- 
tlon  to  set  aside  a  default,  should  be  made  by  the  defendant;  unless  good 
reasons  exist  fbr  hsTlng  It  made  by  some  one  else. 

Bkowzko  MmuTOBZous  DnFnNSB  on  Hotion  to  sr  asidb  TJ/mwAXJUT. — ^An 
afidaTlt  of  the  attorney,  on  motion  to  set  aside  a  default,  which  states  tlMkt 
from  the  examination  of  the  defendant's  ease^  so  far  as  ha  has  made  sndi 
examination,  he  verily  belleTes  that  It  Is  better  than  the  plaintiff's,  does  net 
show  that  the  defendant  has  a  meritorious  defense. 

^mnaxDAxn'B  Answkb  should  m  Shown  to  Comn. — The  better  praetlee  Is 
'  to  prepare  and  exhibit  to  the  Court  the  defendant's  answer  at  tha  heating 
.  of  a  motion  to  set  aside  a  default. 
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Appsai.  from  the  District  Courts  Fifteenth  Jndimal  Dietridy 
Gi^  and  County  of  San  Franciaoo. 

The  plaintiff  appealed  from  an  order  of  the  Court  below, 

nttiog  aside  a  default 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Edward  Tompkina,  for  Appellant,  cited  17  Abbott,  44;  9 
Hilton,  467;  Id.  588;  5  Paige,  164;  6  Id.  871;  22  Howud, 
477;  12  CaL  446. 

T,  L  Bergen,  for  Respondents,  cited  80  CaL  140;  BowUmd 
T.  Kreyenhagan,  18  CaL  456;  MtdhoUand  r.  Eeynemmh,  19 
CaL  606;  Hcdf^  r.  Green,  19  CaL  117;  B^rrM  r.  Otahmm, 
19  CaL  685. 

By  the  Court,  SAiniKBSoir,  J. 

This  is  an  appeal  from  an  order  setting  aside  a  judgment  bj 
default  It  is  daimed  by  appellant  that  the  aflSdayit  upon 
which  the  order  was  made  is  fatally  deficient  in  the  two  essen- 
tial particulars  of  excuse  and  merits.  We  are  of  the  opinion 
that  both  points  are  well  made. 

An  affidavit  on  motion  to  vacate  a  judgment  under  llie 
sixty-eighth  section  of  the  Practice  Act  must  show — Firs^ 
that  the  default  occurred  through  mistake,  inadvertence^  sur- 
prise or  excusable  neglect ;  and  second,  that  the  defendant  has  a 
meritorious  defense  to  the  action.  If  the  affidavit  is  materially 
deficient  in  either  of  these  respects,  the  judgment  oug^t  not  to 
be  vacated. 

It  is  true,  as  claimed  by  the  learned  counsel  for  the  respon- 
dents, that  orders  like  the  present,  in  legal  parlance,  rest  vezy 
much  in  the  discretion  of  the  Court  below,  and  will  not  be 
disturbed  by  this  Court  unless  we  are  satisfied  that  the  order 
18  90  plainly  erroneous  as  to  amount  to  an  abuse  of  discretion. 
{Roland  v.  Kreyenhagen,  18  CaL  455;  HmiglU  ▼•  Oreen,  19 
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Cal.  118;  MuIhoUand  p.  Heyneman,  19  CaL  606;  Barrett  ▼. 
Graham,  19  CaL  632;  Woodivard  v.  Backus,  20  CaL  137; 
People  7.  O'CanneU,  23  CaL  281 ;  Howe  etoLy.The  Indepen^ 
dent  Consolidated  Oold  and  Silver  Mining  Company,  ante,  p. 
72.) 

The  discretion  intended,  however^  is  not  a  capricious  or 
arbitrary  discretion,  but  an  impartial  discretion,  guided  and 
controlled  in  its  exercise  by  fixed  legal  principles.  It  is  not  a 
mental  discretion,  to  be  exercised  ex  gratia,  but  a  legal  discre- 
tion, to  be  exercised  in  conformity  with  the  spirit  of  the  law  and 
in  a  manner  to  subserve  and  not  to  impede  or  defeat  the  ends 
of  substantial  justice.  In  a  plain  case  this  discretion  has  no 
office  to  perform,  and  its  exercise  is  limited  to  doubtful  cases, 
where  an  impartial  mind  hesitates.  If  it  be  doubted  whether 
the  excuse  offered  is  sufficient  or  not,  or  whether  the  defense 
set  up  is  with  or  without  merit  in  foro  legis,  when  examined 
under  those  rules  of  law  by  which  Judges  are  guided  to  a  con- 
clusion, the  judgment  of  the  Court  below  will  not  be  disturbed* 
If,  on  the  contrary,  we  are  satisfied  beyond  a  reasonable  doubt 
that  the  Court  below  has  come  to  an  erroneous  conclusion, 
ihe  party  complaining  of  the  error  is  as  much  entitled  to  a 
r^ersal  in  a  case  like  the  present  as  in  any  other. 

Affidavit  on  motion  to  set  aside  a  defauU. 

There  is  no  pretense  of  mistake,  inadvertence,  or  surprise  in 
Ae  affidavit  in  this  case.  The  relief  sought  is  asked  solely  on 
the  score  of  excusable  ne^ect;  and  upon  that  subject  all  that 
is  said  is  in  substance  that  on  account  of  the  complicated  con» 
dition  of  the  defendants'  title,  and  from  the  fact  that  the  com- 
plaint was  verified,  more  time  was  required  to  prepare  the 
answer  than  is  required  in  ordinary  cases,  and  that  during  a 
portion  of  the  time  allowed  for  answering,  the  attorney  em- 
ployed to  conduct  the  defense  was  compelled  to  be  absent 
from  town.  But  so  far  as  all  this  tends  to  establish  a  legal 
excuse,  it  is  completely  and  conclusively  answered  by  the  fact 
that  no  reason  is  given  why,  if  more  time  was  required,  either 
an  aocount  of  the  complications  suggested,  or  on  account  of 
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the  neoesBary  absence  of  counsel^  an  application  to  oppo- 
Bite  counsel,  or  if  denied  by  him,  to  the  Court,  for  an  exten- 
sion of  time  was  not  made.  If  there  was  any  good  reason 
for  an  extension,  doubtless  it  could  have  been  readily  obtaine4 
from  opposite  counsel  by  stipulation.  If  not,  it  certainly 
could  have  been  obtained  from  the  Court  by  an  order  to 
that  effect  There  is,  therefore,  no  pretense  but  that  an  exten- 
sion of  time  could  have  been  readily  obtained  from  one 
source  or  the  other  had  an  application  been  made,  and  there 
is  no  pretense  that  an  opportunity  to  make  the  applica- 
tion wasy  frpm  az^.c^u^,,  not  afiorded*  Mmeoyer^  no  reason 
is  given  for  the  absence  of  counsel,  except  such  as  is  implied 
from  the  general  and  vague  statement  that  it  was  compulsory. 
Some  men  are  compelled  by  the  pursuit  of  pleasure,  and 
others  by  the  pursuit  of  business.  The  latter  may,  but  not 
always,  excuse  absence  and  neglect  of  other  duties,  but  the 
former,  in  the  eye  of  the  law,  never  does.  In  view  of  these 
facts,  it  cannot  bei  said  widi  any  4how  of  reason  that  the  fail- 
ure to  answer  in  time  is  shown  to  Have  been  exonsable  within 
the  meaning  of  th&  law. 

The  affidavit  is  also  manifestly  insufficient  on  the  qnestioa 
of  merits.  The  affidavit  is  not  made,  as  it  should  have  been, 
by  the  defendant,  but  by  his  counsel,  who  do69  not  state  that 
he  knows  what  the  defense  is,  and  that,  in  his  opinion,  it  is  a 
substantial  one,  but,. on  the  contrary,  contents  himself  with 
saying  that  from  the  examination  of  the  defendant's  title,  so 
far  as  he  has  made  such  examination,  be  verily  believes  tiutt 
it  is  better  than  the  plaintiff's.  Whether  he  biows  anything 
about  the  plaintiff's  title  is  not  stated.  Whether  the  examina- 
tion made  of  the  defendant's  title  was  very  elaborate  or  very 
meager  is  likewise  not  stated.  Nor  is  it  stated  that  the 
defendant  has  **  fnlly  and  fairly  "  stated  his  whole  case  to  hun, 
and,  in  view  of  snch  statement^  what  his  professional  opinicm 
is  touching  the  defense.'  It  is  true,  however,  that  this  latter 
dfefeot,  if  indeed' it  may  be  called  such,'  is  followed  by  no  aeri- 
•OS  oonsequenoesi  for  had  the  matter  in  question  been  inserted 
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in  the  affidavit  it  would  have  been  but  hearsay^  and  therefore 
entitled  to  no  weight 

Had  the  affidavit  been  made  by  the  defendant,  and  had  it 
been  stated  therein  that  he  had  fully  and  fairly  exhibited  and 
made  known  hia  defense  to  counsel,  and  been  advised  by  him 
that  he  had  a  meritorious  defense,  it  would  have  been,  under 
the  rule  in  Woodward  v.  Bachi9,  supra,  sufficient  upon  the 
question  of  merits.  But  the  affidavit  was  not  made  by  him, 
and  no  reason  is  given  why  it  was  not 

EzhibUion  of  answer  On  motion  to  set  aside  defauUi 

STor  was  the  answer  of  the  defendant,  which  he  proposed  or 
desired  to  make,  prepared  and  exhibited  to  the  Court,  as  it 
ought  to  have  been,  at  the  time  the  motion  was  made.  We 
do  not  mean,,  however,  to  say  that  this  latter  step  is  abso- 
lutely necessary  under  our  systen).  We  design  merely  to  sug- 
gest that  suoh  is  the  better  practioe>  and  is  in  aooordance  with 
the  practice  in  Courts  of  Equity  under  the  old  system*  Under 
that  practice  a  defendant  who  asked  to  open  a  default  was 
required  to  exhibit  his  sworn  answer,  or  state  fully  in  his  affir 
davit  the  nature  of  his  defense  and  his  belief  in  its  truth. 
(WeUe  T.  Oruger,  6  Faige,  164$  Hunt  r.  WaiUe,  6  Faig% 
•71.) 

Counter  affidavit  on  motion  to  set  aside  defauU. 

But  in  addition  to  these  obvious  defects  in  the  defendant's 
affidavit  we  are  satisfied  from  the  counter  affidavit  of  the 
plaintifF  that  the  order  in  this  case  has  been  improperly  made. 
From  that  affidavit,  which  is  entirely  uncontradicted,  it 
appears  that  the  plaintifF  had  been  in  the  uninterrupted  and 
peaceable  possession  of  the  promisee  in  controversy  for  more 
than  ei^t  years.  That  he  had  tibe  premises  fene^,  and  had 
a  dwelling  house  thereon,  and  that  he  had  resided  therein  a 
number  of  years  himself,  and  during  the  residue  of  the  time  he 
had  occupied  it  by  his  tenant  That  in  his  absence  and  with- 
out his  knowledge  or  consent  the  defendant,  being  the  claim- 
ant of  adjoining  lands,  removed  his  fences  and  entered  upon 
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Ae  land  without  pretending  to  have  acquired  the  same  faj 
parehase  or  otherwifle  from  any  person  holding  or  daiming  a 
right  thereto. 

These  facts,  taken  in  connection  with  the  aheenoe  of  any 
sitisfactoxy  showing  of  merits  on  the  part  of  the  defendant, 
satisfy  na  that  the  order  opening  the  default  ought  to  be 
reversed.  There  was  also  error  in  not  imposing  the  payment 
of  costs  as  a  condition.  (Howe  A  Simpson  v.  Thelndependeni 
Consolidaied  Chid  and  Silver  Mining  Company,  ante,  72.) 

Order  reversed. 

(Non.— That  no  Injustice  may  ba  dona  to  the  learned  Jndfe  who  mada  the 
Older  rerened  In  thla  eaia,  I  am  authorised  to  my,  that  In  ooneeqnence  of  hie 
temtr  eooaectlon  with  tha  enhJect  matter  of  the  UUgatlon,  the  Dlatrlet  Jndfe 
coesldered  himeelf  diaqnallfled  from  making  the  order  vacated ;  that  at  the  time 
the  default  waa  entered  he  waa  not  aware  of  hla  having  been  In  any  way  con- 
Bcetfd  with  tho  mbijeet  matter  In  the  enlt,  and  aa  toon  aa  It  waa  aaggeatad  to 
Urn,  the  deiuat  wna  net  aside  m  that  grooad  aloBe^  wlthoot  raferwee  to  tha 
merits  of  the  motion  aa  diseloaed  hy  the  affldaTlta  npoa  which  It 
But  the  gronnda  npon  which  tha  dafaalt  waa  opesed  did  not 


THE  PEOPLE  ex  relW.B.  BLOOD  v.  A.  P.  KOOKE^ 
Comrrr  Judge  of  Plumas  County. 


awiBjuicBkr— The  Coaaty  Ooorta  haTa  original  inrladletloa  «C 

▼eat  or  ahata  a  anlsanca. 
Acnov  TO  ABATE  A  MuiBAifCB^— Ab  acttctt  to  ahato  a  nvlMuice  la  '^i 

etBlty,"  and  from  judgment  rendered  la  It  aa  nppeal  lies  to  tha 

Oeart 
Wtai  or  liAH04xab—- A  writ  of  mandate  will  not  he  Issnsd 

Cwrt  to  a  Ooonty  Judge  commanding  him  to  recall  aa  order 

tsal  Jndgmant*  from  which  order  aa  appeal  eaold  hare  h 

The  facta  are  stated  in  tha  opinion  of  the  Ooort 

H.  H.  Hattley,  for  Belator. 

The  order  asked  for  was  not  what  ooold  technioany  hare 
been  considered  as  an  order  after  judgment  in  the  sense  naed 
by  Ae  statute;  that  only  refers  to  orders  in  the  main  action 
or  proceeding  which  the  Court  could  make  pending  the  appeal, 
and  which  directly  modified  or  affected  the  principal  judgment 
or  order. 
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Creed  Haymond,  and  /.  P.  Ooodunn,  for  Defendant 

Tie  judgment  of  the  County  Ooort  of  Plumas  County,  in 
the  case  of  Blood  v.  Light,  is  final*  (Section  4,  Art  VI  of 
Constitution;  Section  6,  Art  VI,  Id;  Section  8,  Art  VI,  Id; 
Section  869  of  Practice  Act;  Middleton  v.  OotUd,  5  CaL  190.) 
If,  however,  an  appeal  lies  from  that  judgment,  then  the  ordei 
herein  complained  of  by  relator  was  also  appealable, .  and  hifl 
remedy  ample.     {Oilnum  v.  Contra  Costa,  8  CaL  62.) 

By  the  Ooark^  Shavtbb,  J. 

One  Light  filed  a  bill  in  the  County  Court  of  Plumas  County 
against  the  defendant  for  the  purpose  of  abating  an  alleged 
nuisance  and  for  damagea.  Judgment  was  entered  in  due 
course  of  proceedings,  granting  the  equitable  relief  prayed  for 
and  damages  to  the  amount  of  fifty  dollars^  and  costs  of  suit 
taxed  at  three  hundred  and  ninely-three  dollars  and  eighty-five 
cents.  A  new  trial  was  denied,  on  motion  therefor,  and  the 
defendant,  on  the  let  of  February,  1865,  filed  and  served  a 
notice  of  appeal  from  the  order  and  judgment,  and  a  statutory 
bond  was  filed  within  five  days  thereafter.  Subsequently  thb^ 
County  Judge,  on  the  relator^s  motion,  made  an  order  staying 
proceedings  on  the  judgment  pending  the  appeal,  on  condition 
that  the  relator  should  file  an  additional  bond  in  the  sum  of 
two  thousand  dollars.  The  relator  complied  with  the  order. 
The  Clerk  thereafter,  by  the  direction  of  the  Judge,  issued  to 
the  Sheriff  a  copy  of  the  judgment^  together  with  an  order  to 
proceed  and  abate  the  niusanca  The  relator,  before  any 
action  on  the  part  of  die  Sheriff,  appeared  before  the  Judge 
and  exhibited  to  him  the  several  undertakings,  and  moved  for 
an  order  directing  the  Sheriff  to  return  the  papers  into  Court, 
and  moved  the  Court  also  to  approve  the  stay  bond  or  to  fix 
the  penalty  of  a  new  one,  to  be  filed  as  a  substitute.  Both 
motiwis  were  denied,  for  the  Judge  considered  that  there  could 
be  DO  stay  in  the  case.  On  these  facts  we  are  asked  to  issue  a 
mandamus  to  the  County  Judge,  commanding  him  to  recall 
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the  order  issued  to  the  Sheriff  and  to  enter  a  stay  of  proceed- 
ings. 

Under  the  late  amendments  to  the  Constitotion,  County 
Conrts  have  original  jurisdiction  of  actions  to  prevent  or  abate 
a  nuisance.  A  suit  of  that  character  is  **  a  case  in  equity,** 
and  is  therefore  within  the  appellate  jurisdiction  of  the  Court 
By  the  Judiciary  Act  of  1863,  we  may,  amongst  other  things^ 
review  any  order  made  after  final  judgment  in  any  case  to 
which  our  jurisdiction  in  error  extends.  The  order  of  the 
Ceanty  Court  refusing  the  stay  of  proceedings,  and  its  order 
refusing  to  recall  the  process  directing  the  nuisance  to  be 
abated,  were  both  made  after  final  judgment,  and  could  have 
heen  brought  to  this  Court  for  review  by  appeal  had  the  party 
isen  fit  to  uae  that  remedy.  The  result  is  that  the  application 
for  a  mandamus  must  be  denied. 

And  it  it  ao  ordered. 


THE  PEOPLE  V.  MARE  A.  EVANS  el  dU. 

Iffvwtt  or  OmcuL  Bonmirf— niM  Botrd  of  SopMrtoora  ^f  a  eMBtj,  aftw 
th%  pMHf*  of  tiM  Act  ^f  Ifftreh  20tb.  1SS6,  became  tb«  heUr  Avtborlica 
hf  lew  to  approvo  of  tiM  ofllctal  bonds  of  Comity  Trcosnrert. 

nncRABoa  ov  Bomamms  on  Opticial  Boko.— /Tbo  oaretleo  on  tbo  offlclol 
bond  of  «  County  TroMorer  can  bo  dticbargcd  from  fnrtber  obllgAtlon  on 
tbo  aomo  only  npon  procccdlngo  bnd  before  tbe  Board  or  offlccr  wblcb,  at  tba 
Clmo  or  tbo  dlacbargo^  baa  power  to  approTO  of  tbo  ofllclal  bond  of  raclk 


OifieiAL  Bono  ov  Oouim  TuASimm. — A  County  Jndfe  la  ISOt  baO  no 
lartedlrtton  to  dtocbargo  tbo  onretlea  on  tbo  ottda]  bond  of  a  Conaty  Trean- 
nrer,  or  to  approvo  of  a  now  bond. 

tumuiT  or  Buaannn  on  OmciAL  Bomv— Tbo  onretloi  on  an  ofllclal  bond 
are  liable  nndor  tbo  otatnta,  notwltbotandlng  It  was  approred  hj  the  wrong 
ofleer  or  Board. 

J^DOMairr  tn  Sorr  on  Joiirr  Aao  SnmaAL  Boirow — In  an  action  npon  a  joint 
aad  iOTcral  bond*  wbore  all  tbo  peraone  wbo  sign  It  are  made  dcfeodento  In 
tbe  complaint,  tbo  plaintiff  may  go  to  trial.  If  be  elecU.oo  to  do.  before  all 
tbe  dcfradanta  are  wtnr^A,  and  may  dlomlii  aa  to  aomo  of  tbo  defeodantnb 
and  tabo  Jndgment  agalnat  tbo  otbert. 

Appbai.  from  tbe  District  Court^  Fifth  Judicial  District^ 
Ban  Joaquin  County. 
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The  bond  sued  ou  was  joint  and  severaL  There  were  four 
of  the  defendants  who  were  not  served  with  summons.  The 
defendants  served  moved  the  Court  to  direct  plaintiff  to  pro- 
cure service  on  those  not  served.  This  the  Court  refused  to 
do.  The  District  Attorney  suggested  the  death  of  two  of  the 
defendants  who  had  been  served,  and  moved  for  judgment  of 
discontinuance  against  them,  which  motion  the  Court  granted. 
The  defendants  served,  then  moved  for  a  judgment  of  discon- 
tinuance as  to  all  the  defendants,  which  the  Court  denied. 

Plaintiff  recovered  judgment  against  the  other  defendants 
served  with  process,  and  the  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Oearge  Cadtvalader,  for  Appellants,  contended  that  the  sure- 
ties on  the  old  bond  were  discharged  from  their  liability  by 
the  reception  and  approval  of  the  new  bond  by  the  County 
Judge,  and  cited  AveriU  v.  Lyman,  18  Pick.  346 ;  Goodman  v. 
Smith,  18  Pick.  416;  Canegie  v.  Morrison,  2  Metcalf,  381; 
Wiggins  v.  Tudor,  23  Pick.  434;  Crane  v.  Ailing,  3  Green- 
leaf,  428;  United  States  v.  Thompson,  1  Gilpin,  614;  7  Ver- 
mont, 324;  7  Johnson,  207;  3  Denio,  238;  1  Gilmau,  409; 
7  Blackford,  27.  He  also  contended  that  the  State  had  elected 
to  treat  the  bond  as  joint  by  suing  all  parties  on  it,  and  cited 
4  Pike,  509;  3  Cowen,  374;  6  CaL  183;  2  Scammon,  36,  571; 
and  that  it  was  error  to  force  the  defendants  served  into  trial, 
before  all  the  defendants  bad  been  served. 

/.  O.  McCvUough,  Attomey-Oenerdl,  for  Respondents, 
argued  that  the  County  Judge  had  no  power  to  discharge  the 
sureties  on  an  official  bond  of  the  Treasurer,  nor  to  approve  of  a 
new  bond,  and  cited  People  v.  Breyfogle,  17  CaL  509.  He  also 
contended  that  the  bond  being  joint  and  several,  the  State  might 
sue  one  or  all  or  any  intermediate  number  of  the  sureties,  and 
that  in  suing  all  it  was  not  bound  to  wait  until  all  were  served, 
and  cited  Practice  Act,  Sees.  16,  32,  146,  148 ;  People  v.  Love, 
25  CaL  526-531 ;  Beed  v.  Calderwood,  22  CaL  465 ;  and  People 
V.  Jenkins,  17  CaL  608. 
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Bj  the  Ckmrty  Sawtxb,  J.  , 

Thia  is  aa  action  upon  the  offieial  bcmd  of  the  defendant, 
MariL  A.  EvanSy  to  recover  the  balance  of  moneys 'which  came 
into  hia  hands  as  Treasurer  of  San  Joaquin  County,  and  which 
have  not  been  paid  over.  Defendant,  Evans,  having  been 
sleeted  Treasureir  of  said  county,  and  having  qualified  by  tak- 
ing the  proper  oath  and  filing  the  bond  in  such  cases  required, 
entered  upon  the  duties  of  his  office  on  the  first  Monday  of 
October,  1859,  and  served  the  full  term  of  two  years.  The 
bond  was  approved  by  the  County  Judge  of  San  Joaquin 
County.  On  the  22d  of  July,  1861,  L.  R  Bradley,  one  of 
the  sureties^  gave  written  notice  to  the  County  Judge,  who 
had  approml  the  bond,  that  he  desired  to  withdraw  as  surety, 
and  be  releaaed  from  all  liabilities  that  might  thereafter  arise, 
on  the  ground  that  he  was  afraid  of  sustaining  loss  if  he 
remained  longer  on  the  bond.  The  notice  was  addressed  to, 
and  marked  filed  by,  the  County  Judge,  and  ako  by  "  Edw. 
K  Howison,  Clezk,"  and  a  oopy  served  on  defendant,  Evans, 
the  principal  on  the  bond.  Thereupon  said  Evans  presented 
anothw  bond  with  additional  sureties,  which  was  indorsed 
approved  by  the  County  Judge,  and  filed  July  27th,  1861. 
There  was  no  formal  order  discharging  the  sureties  on  the  origi- 
nal Ixmd.  Appellants  claim  —  and  for  the  purposes  of  the 
decision  it  will  be  assumed  to  be  true —  that  the  evidence 
shows  a  setUemant  of  Evans'  ajceounts  to  have  been  made  on 
the  twenty-seoond  of  August  ^ — subsequent  to  the  filing  of  the 
second  bond. 

The  Court  found  defendant^  Evans,  to  have  been  a  defaulter 
at  the  expiration  of  his  term  of  office,  for  the  full  amount 
claimed,  and  that  the  sum  unpaid  became  due  on  the  seventh  of 
October,  1861.  Judgment  was  accordingly  entered  against 
the  appellants  as  sureties  on  the  original  bond.  The  principal 
question  is^  whether  the  sureties  on  the  bond  in  suit  were  dis- 
diarged  by  the  filing  of  the  second  bond  under  the  circum- 
stances of  thiaeasa 

The  prooeedingB  of  Bradley  to  procure  his  discharge  were 
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attempted  to  be  had  under  the  Act  coacemizig  sureties  od 
ofiicial  bonds,  approved  April  18th,  1853,  which  provides  aa 
foDows,  to  wit: 

'^  Sec.  2.  Any  surety  on  the  official  bond  of  a  city,  county 
or  State  officer  may  be  relieved  from  liabilities  thereon  aft^^ 
wards  accruing  by  complying  with  the  following  provisions 
of  this  Act: 

''Sec.  8.  Such  surety  shall  file  with  the  Court,  Judge, 
Board,  officer,  person  or  persons,  authorized  by  law  to  approve 
such  official  bond,  a  statement  in  writing,  setting  forth  the 
desire  of  tbte  said  surety  to  be  relieved  from  all  liabilities 
thereon  afterwards  arising,  and  the  reasons  therefor,  whidi 
statement  shall  be  subacribed  and  verified  by  the  affidavit  of 
the  party  filing  the  same. 

''Sec.  4.  A  copy  of  the  statement  shall  be  served  on  the 
officer  named  in  such  official  bond,  and  due  return  or  affidavit 
of  service  made  thereof,  as  in  other  cases. 

''  Sec.  5.  In  ten  days  after  the  service  of  such  notice,  the 
CSourt,  Judge,  Board,  officer,  person  or  persons,  with  whom 
the  same  may  be  filed,  shall  make  an  order  declaring  such 
office  vacant,  and  releasing  such  surety  from  all  liability  there- 
after to  arise  on  such  official  bond,  and  such  office  shall  there- 
after be  held  in  law  as  vacant,  and  be  immediately  filled  by 
election  or  appointment^  as  provided  for  by  law,  as  in  other 
cases  of  vaean^  of  such  office,  unless  such  officer  shall  have, 
before  that  time,  given  good  and  ample  surety  for  the  dis- 
charge of  all  his  official  diities,  as  required  originally. 

''  Ssa  6.  This  Act  shall  not  be  so  construed  as  to  release 
any  surety  from  damages,  or  liabilities  for  acts,  omissicms  or 
causes  existing,  or  which  arose  before  the  making  of  such 
order  as  aforesaid,  but  such  legal  proceedings  may  be  had 
therefor  in  all  respects  as  though  no  order  had  been  made 
nnder  the  provisions  of  this  Act'*     (Laws  1853,  p.  224.) 

Diaeharge  of  mtrety  an  official  bond. 

By  the  provisions  of  seetioils  three  and  five  the  statament 
must  be  filed  with,  and  the  order  declaring  the  office  vacant 
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and  the  snretieB  discharged  must  be  made  by  the  "  Court, 
Jndge^  Board,  offioer,  person  or  )[)ersons  authorized  by  law  to 
approve  such  oiBcial  bond. "  That  is  to  say  the  proceeding  to  ob- 
tain a  vah'd  discharge  must  be  had  before  the  oflBcer  or  tribunal 
authorized  by  law  to  approve  the  olfidai  hond  of  such  o£Bcer,  and 
not  by  the  tribunal  or  officer  which  did,  in  fact,  approve  the 
bond.  It  was  so  held — and  we  think  correctly — ^in  People  v. 
ScanneU,  7  Cal.  482.  Scannell  having  been  eleeted  and  qualified 
entered  upon  the  dnttes  of  Sheriff  of  the  Comity  of  San  Fraii- 
cisco  Afterward  Charles  Cook,  one  of  the  sureties  upon  the 
official  ^ond  of  Scannell,  under  the  proyisions  of  the  Act  now 
nnder  consideration,  presented  his  petition  to  the  County  Judge 
of  said  county  praying  to  be  relieved  of  all  future  liability  on 
bis  bond.  The  County  Judge  made  an  order  declaring  th^ 
office  vacant  by  reason  of  the  failure  of  defendant  to  file  a 
new  bond  as  required  )>y  the  order  of  the  Judge.  The  bond 
on  which  Cook  was  surety,  had  been  approved  by  the  County 
Judge  according  to  the  law  then  in  force.  Subsequently,  and 
before  the  application  of  Cook  to  be  discharged,  the  Consolida- 
tion Act  took  effect,  which  required  all  bonds  of  county  and 
city  officers  to  be  approved  by  the  County  Judge,  Auditor  and 
President  of  the  Board  of  Supervisors*  One  of  the  questions 
in  the  case  was,  whether  the  proceeding  before  the  County 
Jndge  to  disdiarge  the  sureties  of  Scannell  and  declare  the 
office  vacant  was  valid  The  Court  say:  **The  defendant 
insists  that  the  County  Judge  had  no  jurisdiction,  and,  there- 
fore^ the  proceedings  before  him,  upon  the  petition  of  Cook, 
were  void,  the  Consolidation  Act  having  taken  from  the  County 
Judge  the  power  to  approve  official  bonds,  and  vested  it  in  a 
Board  of  officers,  of  which  he  was  only  one  of  the  members. 

^This  position  would  seem  to  be  correct  The  phrase, 
'persons  authorized  by  law  to  approve  such  official  bond,* 
does  not  refer  to  the  person  who  did  in  fact  approve  the  par- 
ticular bond,  but  it  refers  to  the  Board  or  person  then  author- 
ized to  approve  'such  official  bond' — that  is,  a  Board  of  that 
character.     If  it  had  been  the  intention  of  the  Act  to  confine 

Vol. 
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the  jnrisdictioii  of  such  cases  to  the  same  officer  who  approved 
the  particular  bcmd,  then  it  would  not  have  used  language  in 
the  present  tense,  ^  persons  authorized  to  approve,'  but  would 
have  said,  'persons  who  approved  such  bond.'  The  different 
provisions  of  the  statute,  when  taken  together,  clearly  sustain 
this  view.  The  surety  must  proceed  before  the  person  or 
Board  who  would  be  authorized  to  approve  the  'new  bond/ 
in  case  the  officer  should  execute  one.  The  new  bond,  in  this 
case,  could  only  be  approved  by  the  County  Judge,  Auditor 
and  President  of  the  Board  of  Supervisors.  The  bonds  of  all 
officers  of  the  City  and  County  of  San  Francisco  could  only 
be  approved  by  them;  and  Scannell  was,  after  the  taking  effect 
of  the  CcNW>]idation  Act,  by  its  own  terms,  strictly  an  officei 
of  the  city  and  county.  As  such,  any  official  bond  executec 
by  him  must  be  approved  by  the  Board  of  Examiners,  if  I  may 
properly  so  call  them.  The  new  siuretips  given  by  him  in  such 
ease  nmsl  possess  the  qualifications  required  by  the  fourteenth 
seotioiL  The  bond  to  be  given  by  him,  upon  the  petition  of 
Cook,  was  a  new  bond,  to  operate  in  future,  and  must  come 
imder  the  provisions  of  the  Consolidation  Act  as  to  its  approval 
and  the  qualifications  of  the  sureties.  If  these  views  be  cor 
rect,  then  the  proceedings  before  the  County  Judge  were  void 
for  want  of  jurisdiction,  and  the  order  made  by  him  did  not 
discharge  Cook  and  did  not  affect  the  rights  of  the  defendant 
in  any  manner  whatever.''     (7  Cal.  436.) 

Ocuniy  Judge  caamot  discharge  sureties  on  official  "bond  of 

Treasurer. 

The  proeeeding  in  the  case  now  under  consideration  wa^ 
before  tiie  County  Judge.  The  petition  was  addressed  to  and 
marked  filed  by  him,  and  all  the  subsequent  proceedings  had 
in  the  matter  were  had  before  that  officer.  The  bond  in  suit 
had  been  approved  by  the  County  Judge.  Evidently  the  par- 
ties supposed  the  County  Judge  to  be  the  officer  before  whom 
the  proceedings  must  be  had  to  procure  a  discharge  of  the 
gaieties^  and  they  acted  accordingly.  It  becomes  necessary 
to  determine,  then,  whether  the  County  Judge  is  the  officer 
or  person  ^*  authorised  by  law  to  approve  such  official  bond ; '' 
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in  other  words,  whether  he  had  jnrisdietioa  to  act  in  the  matp 
ter.  Section  one  of  the  '^  Act  oonceming  the  official  bonds  of 
officers,*^  passed  February  28th,  1860,  provides  that  "the 
official  bonds  of  Sheriffs,  Coroners,  Justices  of  the  Peace  and 
all  other  county  officers  shall  be  approved  by  the  County 
Judge."  (Laws  1850,  p.  74.)  But  subsequently,  on  the  27th 
of  March,  1850,  "An  Act  concerning  the  office  of  County 
Treasurer"  was  passed,  in  which  it  was  provided  that  "each 
Counfy  Treasurer  *  •  *  shall  enter  into  a  bond,  with 
two  or  more  sufficient  freehold  sureties,  to  the  acceptance  of 
the  Court  of  Sessions  of  his  proper  county,"  etc  (Laws  1850, 
p.  115,  Sec  2.)  And  by  the  twenty-fifth  section  of  the  Act  of 
March  20th,  1855,  to  create  a  Board  of  Supervisors,  etc,  the 
powers  and  duties  of  this  nature  were  transferred  from  the 
Court  of  Sessions  to  the  Board  of  Supervisors.  In  referring  to 
these  Acts,  the  Court  say,. in  People  v.  Breyfogle,  17  Cal.  509: 
''This  Act  of  the  27th  of  March,  1850,  is  subsequent  to  the 
geaeral  Act  imposing  the  duty  of  approving  bonds  of  county 
officers  upon  the  County  Judge,  axid,  as  the  Act  is  special, 
must  be  considered  as  superseding  the  more  general  provisions 
of  the  first  in  this  regard.'^  This  case  is  not  in  conflict  with 
People  V.  Supervisors  of  Marin  County,  10  CaL  345,  or  People 
V.  Busier,  11  CaL  218,  as  appellants'  counsel  seems  to  suppose 
The  observation  in  the  first  case  had  reference  to  a  Constable's 
bond,  which  is  properly  approved  by  the  County  Judge 
(Laws  1850,  p.  263,  Sec  1,  and  lb.  p.  74,  Sec  1.)  In  People  v. 
Busier  the  question  was  not  made,  and  the  attention  of  the 
Court  and  counsel  does  not  appear  to  have  been  drawn  to  the 
provisions  of  the  Act  of  March  27th,  1850,  or  the  subsequent 
Act  of  1855.  It  was  assumed  that  some  of  the  sureties  were 
l^Uy  discharged,  and  the  question  was  whether  the  discharge 
of  a  porticm  of  the  sureties  on  an  official  bond  dieeharged  them 
all  The  Board  of  Supervisors,  then,  is  the  body  authorized 
by  law  to  approve  of  the  official  bonds  of  County  Treasurers. 
It  follows  that  the  County  Judge  had  no  jurisdiction  in  the 
proceeding  to  discharge  the  sureties,  or  to  approve  the  new 
bond,  and  that  his  acts  in  the  matter  are  void.     The) whole 
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proceeding  having  been  taken  before  an  officer  having  no  juriB- 
dlction  under  the  statute,  it  was  ineffectual  to  discharge  the 
sureties  or  either  of  them  from  further  liability  on  the  bond. 
Kor  does  the  fact  that  the  bond  sued  on  was  also  approved  by 
the  County  Judge  affect  the  question.  The  lialnlity  of  the 
sureties  on  the  bond  does  not  depend  upon  the  approval  of  the 
County  Judge.  Section  eleven  of  the  '^Act  concerning  the 
official  bonds  of  officers"  provides  that,  "whenever  ♦  ♦  ♦ 
there  shall  be  any  defects  in  the  approval  or  filing  thereof, 
such  bond  shall  not  be  void  so  as  to  discharge  such  officer  and 
his  sureties,''  etc  Under  this  provision  the  sureties  were 
dearly  liable  upon  the  bond  notwithstanding  the  defective 
approval,  and  the  question  is,  not  whether  the  sureties  on  the 
new  bond  are  also  liable,  but  whether  the  sureties  have  become 
discharged  from  their  liability  on  the  original  bond,  by  virtue  of 
the  proceedings  imder  the  statute  ?  We  think  it  clear  that  they 
were  not,  for  the  provisions  of  the  statute  were  not  pursued. 

For  the  purpose  of  the  decision  we  have  assumed  the  papers 
showing  the  state  of  facts  relied  on  to  dischai^ge  the  sureties 
to  be  in  evidence.  They  were  offered  as  a  whole,  and  with 
their  indorsements  show  precisely  what  was  done,  viz:  die 
state  of  facts  assumed.  But  this  state  of  facts  is  wholly  inef- 
fectual to  discharge  the  appellants  from  their  liability  as  sure- 
ties on  the  bcmd.  They  do  not  establish,  or  tend  to  establish 
a  defense  to  the  action,  and  there  was  no  error  in  excluding 
the  documents. 

The  other  points  made  as  to  the  suit  being  dismissefl  as 
against  some  of  the  defendants,  and  as  to  proceeding  to  trial 
and  judgment  upon  the  issues  joined  by  appellants,  without 
waiting  for  service  upon  other  defendants,  are  answered  by 
Sections  15,  82,  146  and  148  of  the  Practice  Act  (See  also 
People  V.  Love,  26  Cal.  526-81 ;  Reed  v.  Calderwood,  29  CaL 
465.) 

The  judgment  must  be  affirmed,  and  it  is  so  ordered. 

Mr.  Justice  Rhodes  was  absent  at  the  argument  of  this  case, 
on  account  of  sickness  in  his  family,  and  consequently  did  nol 
participate  in  the  decision. 
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Argument  for  Appellant 

LEONIDAS   HASKELL  v.   GEORGE  H.   MOORE  aito 
FRANCIS  B.  FOLGER. 

GourLAmr. — If  m,  eomplaint  contain*  more  tlian  one  coant,  an^  oat  of  the  . 
eoonts  does  not  state  a  canae  of  action,  tha  answer  need  not  den/  the 
allegationa  of  snch  count,  and  objections  may  be  made  to  It  for  the  first 
time  In  the  Supreme  Court 

CoisnocTioN  o7  OoTVfAKT  TO  iKDBiCNi>T^— Whcte  plaintiff  aftd  deftodants 
bad  been  engaged  la  purchasing  and  exporting  merchandise  on  their  Joint 
account  up  to  a  certain  time,  and  the  defendants  then  withdrew  from  the 
boslaess,  and  plaintiff  carried  It  on  on  his  own  account  for  a  time,  and  then 
the  parties  entered  Into  an  agreement  to  carry  on  the  business  together,  and 
defendants  ooTenauted  to  Indemnl^  plaintiff  against  alt  liabilities  connected 
with  the  business  In  which  the  parties  had  before  been  engaged ;  Jbeld«  that 
the  coTenant  did  not  apply  to  the  liabilities  Incurred  by  plaintiff  while  ha 
carried  on  the  business  on  his  own  account 

PAITNIBSHXF  AcconNTB.. — In  an  action  at  law  to  recoTcr  damages  for  failure 
to  comply  with  a  coTcnant  to  Indemnify  plaintiff  against  liabilities,  the  de- 
fendaat  cannot  set  up,  as  a  counter  claim,  demands  whieh  wars  matters  af 
paftacrsh^  between  the  parUea.    * 

Appeal  from  the  District  CotiPt^  Fourth  Judicial  District^ 
Gi^  and  County  of  San  Francisco. 

The  plaintiff  appealed  from  the  judgment  and  from  an  order 
denying  a  new  triaL 
The  other  facta  are  stated  in  tiie  opinion  of  the  Court 

Brooks  dk  Whitney,  for  Appellant 

''If  parties  enter  into  a  contract  for  partnership,  and  the 
evidence  shows  that  they  afterward  do  husiness  in  accordance 
with  the  terms  of  such  contract,  they  are  partners  in  that  busi- 
ness,'* and  to  support  this  position  see  Owen  v.  Yan  Uster,  1 
Eng.  Law  and  Eq.  E.  896 ;  Taylor  ▼.  Taylor,  2  Murph.  70  ; 
Williams  v.  Jones,  5  B.  &  0.  110;  AspinwaU  r.  Williams,  1 
Ham.  84 ;  Austin  v.  WUliams,  2  Ham.  64 ;  Crary  v.  Williams, 
2  Ham.  65 ;  Dix  v.  Otis,  5  Pick.  89 ;  Walden  v.  Sherburne,  16 
Johns.  409;  Ooddard  v.  Pratt,  16  Pick.  412;  Wright  v. 
Booker,  10  N,  T.  6  Seld.  61;  Murray  ▼•  Johnson,  1  Head* 
353 ;  Avery  y.  Lauve,  1  La.  An.  457. 

John  Reynolds,  for  Bespondent 
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By  the  Court,  Cuebet,  C.  J. 

This  case  has  once  been  passed  upon  and  ttie  judgment 
affirmed  by  this  Court,  but  upon  a  petition  for  a  rehearing  the 
judgment  of  affirmance  was  set  aside.  Since  then  tiie  case  has 
been  elaborately  reargued  by  counsel  on  behalf  of  the  plaintiff. 
All  the  questions  involved  in  the  case  have,  we  believe, 
received  that  careful  attention  and  consideration  by  the  Court 
which  a  case  of  its  merits  justly  demands.  We  say  this, 
because  counsel  have  more  than  intimated  that  in  this  respect 
we  were  derelict  of  duty  in  our  former  examination  and  dis- 
position of  the  case.  Regarding  the  first  coxmt  in  flie  com- 
plaint as  stating  a  cause  of  action  against  the  defendants  — 
Moore  &  Folger  —  we  examined  and  passed  upon  the  case  as 
we  supposed  upon  its  merits,  and  are  satisfied  that  we  came  to 
the  only  conclusion,  so  far  as  the  plaintifPs  ri^t  to  recover  is 
in  question,  that  could  be  arrived  at  in  oonformity  to  the  law 
and  evidence. 

Answer  when  eamplaint  eoniains  no  eauae  of  acKof^ 

The  plaintiff  claims  that  he  is  entitled  to  a  reversal  of  die 
judgment  of  the  District  Court,  and  a  final  judgment  in  his 
favor  in  this  Court  on  the  ground  that  the  answer  does  not 
deny  the  allegations  of  the  first  count  of  the  complaint — 
"  always  provided/'  say  his  counsel,  **  that  we  have  set  out  a 
good  cause  of  action  in  the  complaint''  It  is  not  insisted  that 
the  answer  does  not  traverse  the  allegations  of  the  second  count 
of  the  complaint,  which  is  in  form  of  a  common  count  for 
money  by  the  plaintiff  paid,  laid  out  and  expended  to  and  for 
the  use  of  the  defendants,  and  at  their  instance  and  request. 
We  are  of  opinion  that  every  allegation  of  the  complaint 
intended  to  be  controverted  is  sufficiently  denied.  But 
whether  the  first  count  of  the  complaint  is  well  controverted 
or  not  is  immaterial,  for  we  are  of  the  opinion  it  does  not  set 
forth  any  cause  of  action  against  the  defendants.  It  seems  to 
have  been  objected  to  on  this  ground  in  the  Court  below,  bv 
demurrer,  which  was  overruled    This  we  infer  from  what  the 
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plaintiff's  counsel  say  in  axgument^  but  whether  it  was  or  not 
the  objection  is  made  in  this  Court  on  the  part  of  the  defend- 
ant, and  we  are  not  at  liberty  to  disr^ard  its  consideration. 

Construction  of  covenant  to  indemnify. 

This  action  was  brought  against  Moore  &  Folger,  partners  in 
bnsinefiSy  after  which  Folger  died,  and  the  action  since  then 
has  proceeded  against  Moore  as  the  sole  defendant.  By  the 
complaint  it  appears  that  from  some  time  in  the  year  1855,  up 
to  the  3d  of  Novennber,  1867,  the  plaintiff  and  defendants  were 
engaged  in  business  in  San  Francisco,  in  purchasing  in  Califor- 
nia and  elsewhere  on  the  Pacific  coast,  merchandise,  princi- 
pally hides  and  wool,  and  exporting  the  same  from  the  Port  of 
San  Francisco  to  other  ports  for  sale.  That  they  carried  on 
said  business  for  their  joint  account  and  profit^  and  at  their 
joint  risk,  until  the  3d  of  November,  1867,  at  which  time  the 
defendants  were  compelled,  by  pecuniary  embarrassments,  to 
suspend  their  business,  and  the  said  joint  business  was  discon- 
tinued, and  from  that  day  imtil  the  28th  of  October,  lS58,  the 
plaintiff  "  continued  the  said  business  and  carried  it  on  on  his 
own  account  and  in  his  own  name^  and  in  the  same  maimer  it 
had  before  been  carried  on  on  the  joint  account  of  plaintiff  and 
defendants,  in  the  name  of  defendants,  and  with  the  same 
implCTienta,  agents  and  machinery/'  The  plaintiff  then 
alleges  that  at  the  last  mentioned  date  he  had  shipped  to  New 
York  and  elsewhere,  principally  by  vessels  put  up  by  the 
defendants  as  general  freighters,  a  large  amount  of  merchan- 
dise, principally  hides  and  wool,  on  consignments  for  salr, 
from  which  he  had  not  received  any  return,  or  only  parfial 
rehimfl  or  accounts  of  salej  some  of  which  merchandise  wa?^ 
tlien  upon  the  defendants'  ships  on  the  high  seas,  and  some 
on  the  defendants'  ship  Peruvian,  lying  in  the  Port  of  San 
Francisco,  destined  for  the  Port  of  New  York;  and  the  plain- 
tiff then  alleges  that  on  that  day  he  *'  was  bound  and  liable  for 
liabilities  connected  with  and  growing  out  of  said  exporting 
and  importing  business  up  to  the  sailing  of  the  said  ship  Peru- 
Wan,  in  the  sum  of  seventy-three  thousand  nine  hundred  and 
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ninetT-nine  doUars^  bearing  Interest  at  different  rates,  from 
two  to  three  per  cent  per  month,"  and  that  on  that  day  the 
plainttiff  and  defendants  entered  into  an  agreement  in  writing, 
under  their  hands  and  seals,  which  is  set  forth  in  the  coni- 
plaint,  by  which  they  agreed  with  each  other  "to  carry  on 
the  hide  and  wool  business  and  other  merchandising,  exporting 
and  shipping  business  together,  at  the  City  of  San  Ffnacifioo^ 
for  the  term  and  period  of  five  years  from  date."  The  third 
article  of  this  agreement  is  in  the  words  and  figures  following: 
"The  said  Haskell  is  to  be  fully  idemnified  by  the  said  Moore 
ft  Folger  against  all  liabilities  of  every  kind  connected  with 
the  exporting  and  importing  business  in  which  the  parties 
hereunto  may  have  been  engaged  prior  to  November  1st,  1857, 
and  up  to  the  date  of  the  sailing  of  the  ship  Peruvian  from  the 
Port  of  San  Francisco,  where  she  is  now  being  loaded,  and  all 
the  profits  of  said  exporting  to  Wofig  to  8a,id  Moore  ft  Folger 
up  to  the  same  date."  The  plaintiff  avera  in  general  temois 
that  he  has  performed  i^id  fulfilled  all  the  covenants,  promi^'ee 
and  agreements  contained  in  the  agreement  on  his  part  to  be 
kept,  performed  and  fulfilled.  Following  this,  it  ia  alleged  in 
the  complaint :  "  Yet  the  said  defendants,  not  regarding  their 
aaid  oMitract  and  undertaking,  have  failed  to  keep  and  have 
broken  the  same,  in  that  they,  the  said  defendants,  have  not 
indemnified  the  said  plaintiff  against  all  or  any  of  the  liabilities 
connected  with  the  exporting  and  importing  business  referred 
to  in  the  third  article  of  the  said  contract,  and  which  had  law- 
fully aeerued  against  said  plaintiff,  or  for  which  he  had  folly 
become  liable  in  said  business  prior  to  the  sailing  of  the  ship 
Peravian  from  the  Port  of  San  Francisco  next  ensuing  tl^ 
date  of  said  contract;  that  the  said  plaintiff  remained  and  waa 
liable  and  bound  to  pay,  all  and  singular,  the  said  indebted- 
ness of  seventy-three  thousand  nine  hundred  and  ninety-nine 
dollars,  with  interest  as  aforesaid,  and  still  is  bound  to  pay  the 
same,  except  so  mnch  thereof  as  he  has  paid  out  of  his  own 
funds  and  estate,  to  his  great  damage,  to  wit:  to  bis  damage 
one  himdred  thousand  dollars ;  therefore  he  brings  suit" 
The  liabilities  mentioned  in  the  complaint  as  connected  with 
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and  growing  out  of  the  exporting  and  importing  business  for 
which  the  plaintiff  was  bound  and  liable,  were  debts  bearing 
interest  which  had  lawfully  accrued  against  him,  or  for  which 
he  had  fully  become  liable  in  said  business  prior  to  the  sailing 
of  the  ship  Peruvian.  Here  two  questions  are  presented  for 
consideration:  First  —  Was  the  aggregate  liability  or  "indeb^ 
edness"  of  serenty-three  thousand  nine  hundred  and  ninety- 
nine  dollars  the  joint  liability  or  indebtedness  of  the  plaintiff 
and  defendants,  or  the  individual  liability  or  indebtedness  of 
the  plaintiff?  Second  —  If  the  same  was  the  individual  lia- 
bility or  indebtedness  of  the  plaintiff,  then  were  the  defendants 
bound  by  their  covenant  to  indemnify  the  plaintiff  against  the 
samef 

We  shall  consider  these  questions  together.  The  plaintiff 
alleges  in  his  complaint  that  the  business  in  which  the  parties 
were  jointly  engaged  prior  to  the  8d  of  November,  1857,  was 
discontinued  on  that  day,  and  that  from  that  time  until  the  28th 
of  October,  1858,  the  date  of  the  contract,  the  plaintiff  con- 
tinued the  business,  and  carried  it  on  on  his  own  account  and 
in  his  own  name ;  and  he  also  alleges  that  the  liabilities  men- 
tioned and  on  which  he  founds  the  breach  of  the  contract  on 
the  part  of  defendants,  end  accrued,  not  against  the  plaintiff 
and  defendants  jointly,  but  against  the  plaintiff  in  said  business. 
We  have  here  the  plaintiff's  construction  as  to  the  Idnd  of  lia- 
bilities to  which  the  defendants'  covenant  applied.  He,  in 
effect,  claims  that  the  covenant  was  to  indemnify  him  against 
Uabilities  connected  with  the  exporting  and  importing  busi- 
ness, which  had  accrued  against  him  individually  while  he  waa 
carrying  on  the  business  on  his  own  account  in  his  own  name. 
By  reference  to  the  covenant,  the  liabilities  therein  mentioned 
are  limited  to  those  connected  with  the  exporting  and  import- 
ing business  in  which  the  parties — the  plaintiff  and  Moore  & 
Folger  — had  been  engaged.  After  having  consudered  and 
weighed  all  that  has  been  said  on  the  subject  on  behalf  of 
plaintiff,  our  judgment  is  that  the  defendants'  covenant  had 
reference  only  to  the  joint  liabilities  of  the  parties,  or,  in  other 
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words,  to  the  liabilities  connected  with  the  exporting  and 
importing  business  in  which  the  parties  were  engaged  prior  to 
the  sailing  of  the  ship  Peruvian;  and  that  the  liabilities  of  the 
plaintiff  which  are  mentioned  in  the  complaint  were  his  indi- 
vidual liabilities;  and  that  the  breach  alleged  is  in  fact  no 
breach  of  the  covenant  to  indemnify  him  against  all  liabilities 
mentioned  in  the  third  article  of  the  contract;  and,  therefore, 
it  must  be  held  that  the  £rst  count  of  the  complaint  states  no 
cause  of  action  against  the  defendants. 

The  second  coimt  of  the  complaint  is  for  money  by  the 
plaintiff  paid,  laid  out  and  expended  to  and  for  the  use  of  the 
defendants  at  their  special  instance  and  request  The  defend- 
ants on  their  part  interposed  a  counter  claim  in  a  large  sum 
for  money,  freight,  etc,  advanced  and  supplied  by  the  defend- 
ants to  the  plaintiff  at  his  request,  to  pay  which,  they  allege, 
he  has  neglected  and  refused^  and  therefore  they  pray  judg- 
ment against  him  for  such  sum,  etc  The  cause  was  tried 
before  a  referee  There  is  no  evidence  in  the  case  in  support 
of  the  second  count  of  the  complaint  The  referee  found  that 
in  the  months  of  November,  1858,  and  January,  1859,  Moore 
&  Folger  advanced  to  the  plaintiff  divers  sums  of  money 
amounting  in  the  aggregate  to  nineteen  thousand  five  hundred 
and  sixty-seven  dollars  and  thirty-eight  cents,  which  sums 
were  independent  of  the  written  contracts,  one  of  which  is 
set  forth  in  the  complaint,  and  the  other  referred  to  therein. 
He  also  found  that  tiie  business,  which  the  parties  by  the  con- 
tract of  the  28th  of  October,  1858,  contemplated  carrying  on, 
was  never  commenced,  and  that  no  part  of  the  consideration 
moving  Moore  &  Folger  to  enter  into  that  contract  ever  passed 
to  theuL  The  referee  also  found  that  between  the  28th  of 
October,  1858,  and  the  9th  of  February,  1860,  Moore  &  Folger 
received  on  vessels  put  up  by  them  as  general  freighters,  and 
'  not  under  the  agreements  mentioned  in  the  complaint  or  either 
of  them,  and  transported  on  said  vessels  from  San  Francisco 
to  New  York,  for  said  Haskell,  hides  and  wool  for  which  they 
were  entitled,  at  the  time  the  action  was  commenced,  to  seven- 
teen thousand  five  hundred  and  fifty-five  dollars  and  ninety- 


Jam,  1866.]  Ha$K£i«l  i;.  Mookis.  44C 

Opinion  of  the  Court  —  Ciurrej,  C  J. 

seven  cents,  and  that  the  same  had  never  been  paid*  On  this 
finding,  containing  other  facts  also  not  material  to  notice,  the 
referee  found  and  reported  that  on  the  14th  of  March,  1860, 
the  plaintiff  was  indebted  to  Moore  &  Folger  in  the  sum  of 
thirty-seven  thousand  (me  hundred  and  thirty-three  dollars 
and  twenty-three  cents,  and  also  found  and  reported  a  judg- 
ment in  favor  of  the  defendant  and  against  the  plaintiff  for 
sadi  sum,  with  interest  thereon  from  the  day  last  mentioned 
at  the  l^al  rate  of  interest,  which  judgment  was  in  the  sum 
of  fifty  thousand  seven  hundred  and  thirty-five  dollars  and 
seven  cents.  Upon  this  finding  final  judgment  was  rendered 
by  the  Court  On  a  motion  for  a  new  trial  the  Court  expressed 
the  opinion  that  the  defendant  was  not  entitled  to  recover  the 
said  sun  of  nineteen  thousand  five  hundred  and  sixty-seven 
daUars  and  thirty-eight  cents  with  interest  thereon,  but  that 
be  waa  entitled  to  judgment  for  seventeen  thousand  five  hun- 
dred and  fifty-five  dollars  and  ninety-seven  cents  with  the 
interest  thereon,  and  that  the  application  for  a  new  trial  should 
be  denied,  provided  the  defendant  would  remit  the  amount  of 
the  judgment  in  excess  of  the  last  named  sum  with  interest 
thereon.  The  defendant  accordingly  executed  and  filed  a 
rdease  remitting  a  portion  of  the  judgment  in.  conformity 
with  the  views  of  the  Courts  and  the  application  for  a  new 
trial  waa  deniedi 

Parinership  aecoimU. 

The  plaintiff  objects  to  the  judgment  for  the  sum  so  ren- 
dered and  made  final  against  him,  on  the  ground  that  it  is  not 
supported  by  the  evidence,  and  on  the  ground  that  the  mat- 
ters thereof  are  proper  matters  of  partnership  under  the  con- 
tract set  forth  in  the  complaint  If  the  matters  which  the 
defendant  gave  in  evidence  as  constituting  his  counter  claim, 
and  on  which  tiiis  money  judgment  waa  foimded,  were  matters 
of  partnership,  then  the  defendant  was  not  entitled  to  judg- 
ment for  the  same  in  this  action.  The  referee  found  in  effect 
that  the  demand  for  which  the  judgment  atanda  was  not 
mvolved  in  the  partnership  which  the  parties  imdertook  to 
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form  by  the  contract  referred  to.  He  found  that  the  bnsi- 
nesa  which  the  parties,  by  that  contract,  designed  carrying  cm. 
was  never  commenced.  This  finding  is  fairly  supported  by 
the  testimony  of  Banker  and  Folger.  In  the  plaintiff's  letter 
to  his  friend  Mason,  bearing  date  December  llth,  1858,  he 
speaks  of  having  had  a  final  settlement  with  Moore  &  Folger, 
and  says:  "They  have  attempted  to  do  as  they  agreed  with 
me,  but  have  again  been  unable  to  come  up  with  their  agree- 
ment with  me;  consequently,  I  am  doing  the  business  myself 
,  This  letter,  from  its  subject  matter,  seems  to  have  referred  to 
the  transactions  had  between  the  parties  on  the  28tfa  of  Octo- 
ber previous,  and  at  the  date  of  the  letter  the  plaintiff,  accord- 
ing to  his  own  account,  was  doing  the  "business''  himself. 
Bunker's  testimony  shows  that  the  aggregate  principal  sum 
for  which  the  judgment  now  stands  accrued  between  the  lat 
of  January,  1859,  and  the  9th  of  February,  1660,  and  that 
during  that  time,  though  in  the  employment  of  Moore  ft  Fol- 
ger as  their  bookkeeper,  he  did  not  know  of  any  business  be« 
tween  them  and  plaintiff,  except  that  plaintiff  shipped  goods 
upon  their  vessels,  as  other  shippers  did«  Thu  is  consistent 
with  the  plaintiff's  statement  contained  in  his  letter.  We  are 
of  the  opinion  the  judgment  is  sustained  by  the  evidence  and 
should  be  affirmed. 
Judgment  affirmed. 

Mr.  Justice  Sawteb  and  Mr.  Justice  8haftx%  Wing  dis- 
qualified, did  not  participate  in  the  decisi<»» 


LEVI  B.  MASTICK  et  ah.  CoirsTrnrrnro  thb  Boasd  of 
Education  of  the  Citt  Ain>  Couimr  of  Sak  Fbavoiboo 
V.  WUJAAM  H.  THORP. 

PuxcRAsa  OF  Pbopbbtt  FaHoiNO  AX  Acnoir  TO  MuooM  PoBmmnoK  cv 
IT. — One  who  buys  land  during  the  pendenej  of  aa  action  to  reeoTor  pos- 
session of  It,  in  which  his  grantor  Is  a  defendant,  may  thereafter  oontlnso 
the  defense  In  the  name  of  his  grantor,  or  may  cause  himself  to  bo  mb- 
stltntod  la  his  i^Iace. 

teaiiTiNO  ▲  Nbw  Tbial  in  an  Actiqii  at  Law  bt  a  Coust  of  Aqoiitv— 
A  Court  of  oqulty  will  not  grant  a  now  trial  la  an  action  at  law  wboto  tbo 
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applicant  know  of  the  rendltSoa  of  tho  Jatfgment  against  him  In  the  law 
action  In  time  to  hare  movetf  for  a  new  trial  in  the  law  Conrt. 

Goon  OF  Bquitt  wius  obphi  a  Naw  Tauxi  nr  a  Law  AcnoMir— A 
party  cannot  maintain  an  action  tn  a  Court  of  eanlty  to  eet  aside  a  j1ld|^ 
meat  against  him  rendered  In  a  Coort  of  law  and  obtain  a  new  trial  without 
Showing  that  he  had  no  opportunity  to  more  for  a  new  trial  in  the  law 
Court,  by  reason  of  some  mistake,  acddeat  ok  sofpdse^  nsAcoompanled  hf 
any  fault  or  negligence  on  his  part 

■ami. — Courts  of  equity  will  not  Interfere  and  set  aside  a  judgment  at  law* 
except  when  it  has  been  obtained  by  fraud,  or  through  some  accident  or 
mistake^  without  kuMn  on  the  part  o<  the  party  complalnlni^  and  after  all 
remedy  at  law  has  been  lost. 

lucB. — One  who  buys  land  during  the  pendency  of  an  action  against  hia 
grantor  to  recorer  possession  of  it,  with  a  notice  of  the  suit,  and  negleeti 
to  defend  It  until  Judgment  Is  obtained  acsinst  his  grantor,  and  then  net- 
kcts  to  moTO  for  a  new  trial,  cannot  obtain  a  new  trial  la  a  Court  of  equity. 

Appsai.  from  the  District  Conrt^  Twelfth  JudieiAl  Districty 
City  and  County  of  San  Francisoo. 

The  defendant  appealed  from  an  order  denying  hit  moticm 
to  diasolye  a  preliminary  injunction  whioh  had  been  granted 
at  the  commencement  of  the  action* 

The  oth«  f  aeta  are  stated  in  the  opinion  of  the  Coort 

Pixley  A  Smith,  and  A.  B.  Bates,  for  AppeUant,  cited  Peth 
Udy  V.  Phelps,  7  CaL  58;  Borland  ▼.  Thomion,  18  CaL  440; 
Lansing  y.  Eddy,  1  John.  Ch.  TL  49;  and  Dodge  r.  Strong,  % 
Jdin«  Ch.  IL  230. 

John  H.  Bounders,  for  Reapondent 

By  the  Court,  QAjnaamov,  J. 

This  ia  an  appeal  from  an  order  denying  a  motion  to  disMh^ 
tn  injunction.  The  motion  vroB  made  on  the  complaint  and 
tnswer  tmacoompanied  by  any  affidavits  upon  either  side. 

The  action  was  brou^t  to  restrain  the  defendant  by  injunc- 
tion from  enforcing,  by  execution  or  otherwise,  a  certain  judg^ 
ment  which  he  had  obtained  in  an  action'  of  ejectment  against 
the  plaintiffs  grantors,  and  to  open  and  set  the  same  aside,  or 
b  other  words  to  obtain  a  new  trial  in  that  action. 

The  facts,  as  detailed  in  the  complaint,  are  substantially  as 
follows: 
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An  action  was  brought  by  the  defendant  in  this  case  to 
recover  the  possession  of.  the  premises  in  question  against  one 
Donnelly,  who  was  in  possession  as  tenant  of  one  Cheney,  who 
intervened  and  employed  counsel  to  defend  the  action.  There- 
after, and  pending  the  action,  Cheney  sold  and  conveyed  to 
the  present  plaintiffs^  who  thereupon  became  entitled,  under 
the  sixteenth  section  of  the  Practice  Act,  to  continue  the  de- 
fense of  the  action  in  the  name  of  Cheney  or  to  cause  them- 
selves to  be  substituted  in  his  place.  At  the  time  of  their 
purchase,  which  was  the  4th  of  December,  1863,  the  plaintiffs 
had  full  notice  of  the  pendency  of  the  action,  but  they  took 
no  steps  in  regard  to  its  further  defense,  and  there  was  no  oov- 
enant  on  the  part  of  Cheney  to  further  defend  the  title.  They 
neither  retained  the  counsel  who  had  appeared  for  Cheney, 
nor  did  they  inform  the  City  Attorney  of  the  pendency  of  the 
action,  nor  did  they  employ  other  counsel  In  short,  they  took 
no  steps  whatever  to  defend  the  action,  but  rested  entirely  upon 
the  supposition  or  belief,  as  they  all^e,  that  the  attorneys 
who  represented  Cheney  would  continue,  after  the  purchase, 
to  represent  them,  notwithstanding,  as  they  admit,  no  request 
to  that  effect  was  made  by  them  and  no  fee  paid  or  offered. 
Some  seven  months  after  the  purchase,  the  same  being  r^u- 
larly  on  the  calendar,  the  action  was  brought  to  trial  by  the 
plaintiff,  (defendant  in  the  present  case,)  but  no  one  appeared 
on  the  part  of  the  defense^  and  the  trial  was  altogether  ex 
parte  and  resulted  in  favor  of  the  plaintiff.  The  present  plain- 
tiffs  had  no  actual  notice  or  knowledge  of  the  trial  before  or 
at  the  time  it  took  place.  When  they  learned  that  a  trial  had 
been  had,  whether  in  time  or  too  late  to  move  for  a  new  trial, 
does  not  appear,  and  no  reason  is  given  why  a  motion  for  a  new 
trial  was  not  made. 

In  view  of  the  foregoing  facts,  in  connection  with  a  general 
allegation  to  the  effect  that  their  title  is  good,  while  that  of 
the  defendant  is  worthless  and  pretended,  the  plaintiffs  claim 
the  interposition  of  a  Court  of  equity,  and  allege  that  they  are 
entitled  to  the  relief  sought  by  them  on  the  ground  of  surprise. 
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That  the  complaint  contains  no  cause  of  action  hardly  admits 
of  debate.  That  it  does  not  is  manifest  from  the  single  f act, 
independent  of  the  matters  set  out,  that  the  complaint  assigns 
no  reason  why  the  plaintiffs  did  not  avail  themselves  of  the 
remedy  afforded  by  a  motion  for  a  new  triaL  If  they  wore 
informed  of  the  trial  and  judgment  in  time  to  move  for  a  new 
trial,  that  remedy  would  have  been  all-sufficient,  and  that  they 
were  not  informed  in  time  is  not  alleged.  We  are  compelled, 
therefore,  to  assume  that  they  did  learn  it  in  time.  Such 
1>emg  the  case,  tbey  were  bound  to  exhaust  theiv  legal  reme- 
dies by  moving  for  a  new  trial  in  the  Court  of  law  before 
eoming  to  a  Court  of  equity  to  obtain  it  By  this  action  the 
pluntiffs  can  obtain  no  reliei  which  they  could  not  have 
obtained  by  a  motion  for  a  new  trial  in  the  original  action; 
for  if  iheir  neglect  to  defend  that  action  by  motion,  and  no 
foil  relief  was  attainable  in  that  action  by  motion,  and  no 
i^ort  to  this  action  was  necessaiy.  For  this  reason  alone 
they  cannot  be  allowed  to  maintain  this  action  without  show- 
ag  that  they  had  no  opportunity  to  make  the  motion,  by  reason 
of  some  mistake,  accident  or  surprise^  unaccompanied  by  any 
fault  or  negligence  on  their  part 

^fhm  Courts  of  equity  will  not  set  aside  a  judgment  at  bnr. 


independent  of  the  foregoing  oonaideratieii,  the  oom- 

plaint  is,  in  our  judgm^it,  entiiely  destitute  of  equity.    Oonrte 

of  eqiiity  will  not  interfere  «id  set  aside  a  verdiet  or  judgment 

^  W,  on  the  theory  of  this  case,  except  where  it  has  been 

^'^taincd  by  fraud  or  through  some  accident  or  mistake,  with- 

^°t  faxilt  or  laches  on  the  part  of  the  party  complaining,  and 

^f  all  remedy  at  law  has  been  lost    (2  Story's  Eq.  Juris., 

°p^^  887,  ei  sequens.)     But  all  these  grounds  of  equity  juris- 

^^on  are  wanting  in  the  pmsent  case.    It  is  not  pretended 

^^t  the  judgment  in  question  was  obtained  by  fraud  on  the 

^^  of  the  defendant  in  this  action  or  any  one  else.    That  the 

P^^intiffs  in  this  action  were  not  prevented  from  making  their 
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defense  by  inevitable  accident  or  mistake  or  excnBable  neglect, 
is  obvious  upon  a  mere  recitation  of  the  facta.  That  their 
failure  to  defend  was  the  result  of  gross  inattention  and  negli- 
gence on  their  part,  and  not  a  mistake,  inadvertence  or  sur- 
prise, or  excusable  neglect,  against  which  a  Court  of  equity 
will  grant  relief,  finds,  we  think,  a  condusive  demonstration 
in  the  dry  statement  of  the  facts  which  we  have  already  given, 
unaccompanied  by  argument.  The  relief  sought  for  is  asked 
upon  the  sole  ground  that  they  supposed  or  believed,  imder  the 
circumstances  detailed,  that  the  attorneys  of  Cheney  would 
continue  their  charge  and  management  of  the  case.  If  such 
was  their  belief  it  was  without  any  foundation  in  reason,  and 
opposed  to  every  intrinsic  probability.  The  attorneys  of  Cheney 
would  have  been  obnoxious  to  the  charge  of  impertinence 
had  they  continued  in  the  case  after  their  client  had  ceased  to 
have  any  interest  in  the  result,  and  assumed,  imretained  and 
unasked,  to  manage  the  case  for  his  grantees,  who  not  only 
did  not  seek  a  continuance  of  their  services,  but  ordinarily 
would  not,  in  view  of  the  fact  that  they  were  public  f uncticm- 
aries,  and  had  counsel  appointed  by  the  law,  whoee  duty  it 
was  upon  their  suggestion  to  attend  to  the  matter  in  question. 
With  full  and  complete  knowledge  of  all  the  facts  and  cir- 
oumstances,  the  plaintiffs  failed  to  make  any  provision  for  the 
defense  of  the  estate  which  they  had  acquired,  and  rested 
npon  the  vague  notion  that  because  the  lawsuit,  which  they 
had  purchased  with  their  eyes  open,  had  been  on  the  calendar 
of  the  Court  for  a  long  time  without  a  trial,  it  probably  never 
would  be  tried,  and  upon  the  unfounded  belief  that  if  by 
chance  the  case  should  ever  be  brought  to  trial  their  interests 
would  be  defended  by  oounsel  whom  they  had  never  retained, 
and  who,  therefore,  would  have  had  no  legal  claim  against 
them  for  oompensatioii  for  their  services.  It  is  impossible  to 
conceive  a  case  more  barren  of  all  claim  to  the  interposition 
of  a  Court  of  equity.  The  whole  case  made  by  th^  plaintiffs 
may  be  sununed  up  in  the  forcible  language  of  counsel  for 
appellant:  ^^They  purchased  a  lawsuit  and  neglected  to 
defend  if    Instead  of  showing  that  they  have  been  the  vio- 
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tims  of  some  f  raud^  acddeat^  mistake  or  surprise  against  wliich 
ordinaiy  pradence  could  not  have  furnished  a  safeguard,  they 
show  a  want  of  prudence  and  care  which  would  be  inexcusable 
m  a  business  man  of  the  most  limited  capacity.  Instead  of 
showing  that  they  belong  to  that  vigilant  class  to  whose  com- 
plaints a  Court  of  equity  always  lends  a  willing  ear^  they  have 
Bhown  that  they  belong  to  that  idle  class  of  whom  a  Court  of 
equity  will  take  no  care,  because,  with  ample  opportunity  and 
means,  they  fail  to  take  care  of  themselves.  To  the  complaints 
of  this  latter  dass  a  Court  of  equity  will  not  listen.  (The 
Board  of  Commissioners  of  the  Funded  Debt  of  the  City  of 
San  Jose  v.  Younger j  ante,  172.) 

The  order  refusing  to  dissolve  the  injunction  is  reversed,  and 
the  cause  is  remanded  with  instructiouA  to  the  Court  below  to 
diflBolve  the  injunction. 


THE  PEOPLE  €»•  B.  F.  HASTINOai 

Mm  ijummmrt  kbcssbabt  ro  thb  Validrt  ov  a  Tax. — A  tax,  ta  vtSm 
to  bt  valid,  most  rest  upon  an  aBMMment  made  in  the  mode  prceertbed  tf 
law.  bj  aa  AMesaor  elected  bj  tbe  quallfled  electora  of  the  district,  eoiuity, 
er  town  la  which  the  property  la  taxed  for  State^  eountj,  or  town  pnrpoaea. 

WiTHOOT  Aif  A88CSS1CXNT  ▲  TAX  DiaD  ToiD. — ^If  the  property  la  not  lilted 
and  ■■■need  for  the  pnrpoee  of  taxation,  the  tax  deed  conreye  no  Utieu 

iMisaoa  TO  m  EucraD  ax  thb  Dianucr  whsbb  thb  Tax  la  LanaD.— 
An  aiseaament  made  by  an  Aaseawr  elected  by  the  qnallfled  electora  of  the 
city  and  Coanty  of  Sacramento,  la  not  a  aufflclent  haala  for  the  lery  ef  a 
tax  In  the  City  of  Sacramento  for  city  parpoeea. 

0»xiM  A  PoaifBa  AaaaaaMaiiT  Boll  not  ah  AasaaaKaav.— The  aiaklnt 
of  a  certUled  copy  by  an  Aaaeisor  of  an  aaseaameat  roll  made  by  another 
AwcMOf  a  prerlous  year.  Is  not  an  aaeeasment  of  property. 

Uw  nxmo  ma  AsaxaaaD  Valvb  or  PaoFBBTTy— The  Leflalatnre  cannot; 
\f9  law,  fix  the  laBMaefl  raloe  oC  property. 

iv  Avawaa  icaao  kot  Dbnx  ax  ATxaMaar  op  Law^— Preeeedlaca  which  art 
fold  by  reason  of  the  infirmity  of  the  statnte  under  which  they  are  had, 
•re  not  cared  by  an  STerment  in  a  complaint  that  they  were  duly  and  legally 
bad,  and  a  fallare  to  deny  the  aremMDt  la  tha  aaawar  la  aot  aa  admlssioa 
that  the  proceedlnsa  were  ralld  or  legal. 

Appeal  from  the  District  C<mrt|  Sixth  Judicii^  District| 
fiaenmento  County. 
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The  defendant  recovered  judgment  and  the  plaintiff  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

M.  M.  Estee,  for  Appellaat 

Moore  A  Alexander,  and  B.  Bohineon,  for  ReqKmdettL 

By  the  Court,  Rhodes,  J. 

Suit  was  brought  for  the  recovery  of  delinquent  taxes  levied 
for  the  year  1863.  The  defendant  had  judgment  and  the 
plaintiffs  appeal  from  the  judgment  and  the  order  refusing  a 
new  trial.  It  appears  from  the  pleadings  that  the  taxes  sued 
for  were  levied  under  the  Act  to  incorporate  the  City  of  Sac- 
ramento, approved  April  25th,  1863.  (Stats.  1868,  p.  415.) 
The  assessment  was  made  under  the  provisions  of  the  following 
sections  of  that  Act: 

*^  Seotion  63.  For  the  purpose  of  enabling  the  city  authori- 
ties to  levy  and  collect  the  annual  and  special  taxes  for  the 
fiscal  year  ocxnmencing  on  the  first  Monday  in  April,  A.  D. 
1863,  in  the  months  of  April  and  May  of  said  year,  the  Board 
of  Trustees  are  hereby  authorized  and  empowered  to  levy  the 
annual  and  special  taxes  provided  in  this  Act  within  three  days 
after  the  first  meeting  in  1868,  upon  all  the  taxable  proper^ 
within  the  limits  of  the  City  of  Sacramento  as  assessed  in  the 
equalized  assessment  roll  of  the  City  and  Counly  of  Sacra- 
mento for  the  year  1862.  And  said  taxes  when  so  levied  shall 
be  a  lien  upon  all  properly  in  said  assessment  roll  for  said 
fisoal  year, 

''  Seo.  64.  It  is  hereby  made  the  duty  of  the  Assessor  to 
make  a  certified  copy  of  the  assessment  roll  for  said  year  1862, 
so  far  as  to  include  the  property  of  the  city,  which  assessment 
is  hereby  adopted,  and  the  value  of  the  property  in  the  same 
is  made  the  basis  for  said  taxes,  and  deliver  the  same  to  the 
Auditor.'' 

The  property  assessed  was  personal  property,  and  its  value 

stated  at  forty-five  thousand  dollars. 
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It  will  be  xmnecessaiy  to  examine  the  errors  assigned  hy 
the  appellant,  for  one  ground  of  objection  taken  by  the  respon- 
dent is  fatal  to  the  action,  and  that  is,  that  there  was  no  assess^ 
ment  of  property  in  the  City  of  Sacramento  for  the  pnrposee 
of  taxation  for  ^e  year  1863.  It  is  alleged  in  the  complaint 
that  the  Board  oi  Trustees  did  levy  the  taxes  in  1868  npon 
^  all  the  taxable  property  within  die  limits  of  said  city,  as 
assessed  in  the  equalized  assessment  roll  of  the  City  and  County 
of  Sacramento  for  the  year  1862;''  and  section  sixty-three, 
already  cited,  was  the  only  provision  of  the  Act  authorizing 
the  levy  to  be  made  for  the  year  1863.  It  is  further  alleged 
in  the  complaint  that  the  City  Assessor  made  a  certified  copy 
of  the  assessment  roll  ft>r  the  year  1862,  which  served  as  tlie 
assessment  list  for  1868.  It  thus  appears  that  no  assssement 
was  made  for  the  year  1868,  unless  the  copy  just  mentioned 
eoostituted  an  assessment 

Propertf  must  he  assened  or  tax  U  not  valid. 

Seetioii  thirteen  of  Article  XI  of  the  Constitution  of  the 
State  is  as  follows:  '^Taxation  shall  be  equal  and  uniform 
throughout  the  State.  All  property  in  this  State  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed 
by  law;  but  Assessors  and  Collectors  of  town,  oounty  and 
State  taxes  shall  be  elected  by  the  qualified  electors  of  the 
district,  county  or  town  in  which  the  property  taxed  for  State, 
eonnty  or  town  purposes  is  situated*'' 

The  requirement  that  the  value  of  the  property  to  be  taxed 
shall  be  ascertained  as  directed  by  law,  means  that  the  prop- 
erty shall  be  assessed  for  the  purpose  of  taxation,  and  that  the 
taxes  may  be  levied  only  after  the  property  has  been  so 
assessed.  An  assessment,  made  as  directed  by  law,  is  an  indis- 
pensable basis  for  the  support  of  the  tax  that  may  be  levied 
upon  it.  The  constitutional  requirements  are  not  satisfied 
merely  by  an  assessment  made  in  the  manner  directed  by  law, 
but  it  is  also  provided  that  the  Assessors  of  town,  county  or 
State  taxes  shall  be  elected  by  the  qualified  electors  of  the  dis- 
trict, county  or  town  in  which  the  property  to  be  taxed  is 
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situated  —  that  is  to  say,  that  the  assessment  must  be  made  by 
a  person  elected  as  an  Assessor  by  the  qualified  electors  of 
such  district,  county  or  town.  A  tax,  in  order  to  be  valid, 
must  rest  upon  an  assessment  made  in  the  mode  prescribed  by 
law  and  by  an  Assessor  elected  as  provided  for  by  the  Con- 
stitution. This  proposition  requires  no  argument  for  its  sup- 
port, for  it  arises  from  the  plain  and  unmistakable  import  of 
the  terms  employed  in  the  section  cited.  In  Ferris  v.  Coover, 
10  CaL  632,  Mr.  Justice  Field  says :  "  In  the  present  case  the 
recitals  show  that  the  property  was  not  listed  and  valued  by 
the  Assessor.  This  is  fatal  to  the  deed.  The  listing  and  valu- 
ation of  real  estate  for  the  purpose  of  taxation  is  an  essential 
prerequisite  to  the  validity  of  all  subsequent  proceedings." 

By  recurring  to  the  Act  of  1858  to  incorporate  the  City  and 
Cbunty  of  Sacramento,  it  will  be  seen  that  the  Assessor  who 
made  the  assessment  for  the  year  1862  was  elected  by  the 
qualified  electors  of  the  City  and  County  of  Sacramento,  which 
is  a  different  district  from  that  of  the  City  of  Sacramento. 
The  insufficiency  of  that  assessment  as  the  basis  of  taxation 
for  the  year  1863  is  apparent  on  several  grounds.  It  was  not 
made  by  an  Assessor  elected  by  the  qualified  electors  of  the 
district  in  which  the  property  to  be  taxed  was  situated — the 
City  and  County  of  Sacramento  not  being  the  same  district  as 
that  of  the  City  of  Sacramento.  The  making  of  the  certified 
copy  of  the  assessment  roll  for  the  year  1862  so  as  to  include 
property  within  the  City  of  Sacramento,  cannot  be  regarded, 
in  any  sense,  as  the  making  of  an  asssessment  of  such  proper^ 
by  the  Assessor.  The  copying  by  one  officer  of  the  valuation 
made  by  another  officer  is  not  a  valuation  made  by  the  first 
officer.  If  it  is  a  valuation  in  any  sense  for  the  year  1863,  it 
is  a  valuation  made  by  the  Legislature;  and  in  view  of  the 
division  of  the  powers  of  the  Government  into  three  depart- 
ments—  the  legislative,  executive  and  judicial — according  to 
Article  III,  it  will  not  be  claimed  that  the  legislative  depart- 
ment was  competent  to  perform  the  purely  executive  functions 
of  an  Assessor. 

The  objection  is  not  obviated  by  the  finding  that  the 
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ment  was  ^  duly  and  regularly  made  ^  in  accordance  wiA  the 
statutes/  for  the  only  assessment  that  was  provided  for  by  the 
statatesy  was  the  attempted  adc^tion  of  a  previous  assessment, 
and  if  any  other  than  such  an  assessment  had  been  made,  the 
valuation  would  not  have  been  '^  ascertained  as  directed  by 
law.''  Nor.  is  the  objection  met  by  the  fact  that  the  defendant 
failed  to  deny  that  the  assessment  of  the  property  was  duly 
and  legally  made  —  that  is  to  say,  that  it  was  made  in  accord- 
ance with  the  statute— for  the  objection  which  goes  to  the 
statute  itself,  the  invalidity  of  which  the  defendant  was  not 
required  to  present  in  his  answer,  still  subsists.  Proceedings 
which  have  no  validity,  in  consequence  of  an  inherent  infirmity 
in  the  statute  under  which  they  were  had,  are  not  cured  hj 
the  allegation  that  they  were  duly  and  legally  had.  They 
cannot  be  forced  by  averment  higher  than  the  source  from 
which  they  spring.  The  objection  still  remains,  notwithstand- 
ing the  finding  of  die  Court,  and  the  alleged  admission  of  the 
defendant,  that  he  was  in  1868  the  owner  of  the  property,  and 
that  it  was  then  of  the  value  specified  in  the  Assessor's  copy 
from  the  assessment  roll  of  the  previous  year;  for  it  is  not 
enough  that  the  defendant  was  the  owner  of  the  property  at- 
tempted to  be  charged  with  a  tax,  and  that  it  was  of  the  value 
alleged;  but  a  valuation  of  the  property,  by  an  Assessor  of  the 
proper  district,  town  or  county,  is  an  indispensable  prerequisite 
to  ^e  validity  of  the  taz^  with  which  the  property  is  attempted 
tobecharged. 
Judgment  affirmed. 


DANIEL  FINOH  v.  THE  BOARD  OP  SUPERYIBOBS 
OF  TEHAMA  COUNTY. 


Bquii  flv  SuPBBViflOBfl — JmusDicTiOK^ — A  Bmu4  (f  Svpcrrlson   Is  a  %o4r 

with  limited  Jorisdictloii,  aad  iti  jurisdiction  mnat  appeftr  in  tli«  record  oC 

iti  proceedinsa. 
flAm—FsBn  lacsimn. — A  Bonrd  «f  flvperylMrs  has  jnrlsdlctUMi  •?«  the 

subject  matter  ot  granting  and  renewing  ferry  licenses. 
BnnwAL  OF   Fsrbt    LiCBNsn. — One    who   applies   for   a    renewal   of  a   ferry 

license^  elalming  precedence  as  an  absolnte   right  ondcr   the  statute   aa 
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agftliift  •  pwty  makliig  an  orlsliuil  appllcatloii.  mnst  thoir  that  hm  hat 
kept  the  ferry  the  preceding  jear  In  accordance  with  law. 

OBracnoNS  to  RnniwAL  of  Fbrbt  Lioinbb. — If  one  who  has  a  fttrj 
llcenae  glyes  notice  of  an  application  for  a  renewal  of  the  aame  for  anoClMr 
jear,  any  person  may  appear  on  the  day  appointed  In  the  notice  for  a  hear- 
ing, without  any  notice  or  citation  to.  the  applicant,  and  file  objection!  to 
the  renewal,  and  the  Board  may  hear  testimony  on  both  sides. 

Bbtusal  to  naimw  Fbrbt  Licbnss. — If  a  contest  arises  on  the  renewal  of  a 
ferry  license,  the  Board  of  Sapervlsors  has  jurisdiction,  upon  the  testimony. 
If  found  to  be  insufficient  to  entitle  the  party  to  a  renewal,  to  reject  the 
application. 

OB4NTIKO  Fkrbt  Licbnsc —  If  an  application  for  a  renewal  of  a  ferry  lleense 
is  rejected,  the  Board  has  jurisdiction  to  grant  an  original  license  to  one 
who  has  filed  his  petition  and  glyen  proper  notice  of  his  application. 

Qweryi — Has  one  whose  application  for  a  renewal  of  a  ferry  license  has  basB 
rejected,  and  who  did  not  appear  and  contest  the  granting  of  a  license  to 
another  party  making  an  original  application,  a  right  to  be  heard  on  a  writ 
o(  rcTlew  as  to  the  action  of  the  Board  of  Superrlsors  In  granting  a  Vkmmt 
to  said  original  applicant? 

The  facts  are  stated  in  the  opinion  of  the  Court 

P,  L.  Edwards,  for  Petitioner 

The  relator,  like  any  other  person  invested  with  a  public 
trusty  is  presumed  to  have  done  his  duty,  and  if  he  failed,  the 
statute  points  out  the  only  proceeding  by  which  his  license 
could  be  revoked,  to  wit:  by  complaint,  duly  verified,  and  sum- 
mons issued  thereon  and  served.  (1  Hittel's  Dig.  par.  8,086; 
Chao'd  V,  Btone,  7  OaL  117.) 

The  jurisdiction  of  inferior  tribunals  must  be  aflSrmatively 
shown.  The  facts  constituting  it  are  not  to  be  presumed.  (2 
Cow.  &  Hill's  Notes  to  PhiL  on  Ev.  179,  N.  »7,  and  p.  182.) 
These  views  are  fully  sustained  in  7  Sm.  &  Mar.  85 ;  11  Mass. 
610;  1  Bibb.  496;  4  Mass.  641;  3  Barb.  341;  19  John.  38; 
9  Cow.  227.  The  general  question  is  ably  reviewed  in  Crepps 
V.  Durden  et  als.,  1  Smith's  Leading  Cases,  marginal  p.  878, 
and  notes. 

No  facts  showing  are  divestiture  of  the  relator^s  rights  were 
found  by  the  Board  or  are  in  anywise  indicated  by  the  return; 
but  such  a  state  of  facts  is  necessary  to  evidence  the  jurisdie- 
%ioa  of  the  Board  and  the  regularity  of  its  proceedingaw 
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If.  ff .  HarOejf,  for  Defendant 

In  prooeedingB  on  oertiarari,  such  as  the  one  nnder  conBid- 
eradon,  it  is  dearly  established  by  the  books  that  the  question 
does  not  arise  Ti^eUier  the  Board  of  Supervisors  decided  prop- 
erly or  improperly  upon  the  evidence  introduced  before  them'; 
nor  can  questions  of  fact  be  considered  except  so  far  as  the 
same  may  be  necessary  to  show  whether  the  inferior  tribunal 
had  jurisdiction  of  the  case;  but  the  sole  subject  for  examina- 
tion is  whether  the  tribunal  had  jurisdiction  and  did  not  exceed 
it  If  the  introduotion  of  a  certain  state  of  facts  is  necessary  to 
show  that  the  inferior  tribunal  had  jurisdiction^  then  this  Court 
will  examine  the  evidence  to  that  eoEtent,  and  no  further;  and 
dionld  it  appear  after  such  examination,  from  the  law  and  evi- 
dence, that  such  tribunal  had  jurisdiction  of  the  case  and 
parties,  and  acted  within  that  jurisdiction,  then  there  is  a 
period  to  the  inquiry  and  an  end  to  any  further  proceedings. 
{Peofiie  ex  rel.  Whitney  v.  Board  of  Delegates  of  San  Frtu^ 
ciseo  Fire  Department,  14  Cat  479 ;  People  r.  Ma^or  of  New 
Tori,  2  Hill,  9.) 

By  the  Courts  Sawtxb,  J* 

We  are  asked  upon  certiorari  to  review  flie  action  of  the 
Board  of  Supervisors  of  Tehama  County  in  denying  a  renewal 
of  a  ferry  license  to  Finch,  and  in  granting  a  license  to  ^ooe 
Harvey.  The  only  question  of  whioh  we  can  take  cognizance 
i&,  whether  the  Board  in  the  action  taken  exceeded  its  juris- 
diction. The  proceedings  in  the  two  applications  of  Finch 
and  Harvey  were  separate  (Finch's  application  having  been 
first  made  and  disposed  of,)  and  they  must  be  separately  coft- 
Bidered  in  their  proper  order.  That  the  Board  of  Supervisors 
is  a  body  with  limited  jurisdiction,  and  that  its  jurisdiction 
must  appear  in  the  record  of  its  proceedings  is  not  doubted. 
Jurisdiction  over  the  subject  matter  is  expressly  oonferred 
upon  the  Board  of  Supervisors  by  the  second  section  of  the 
Act  of  1855.     (Laws  1855,  p.  183.)     Finch  gave  the  statu* 
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tory  notice  and  filed  his  petition,  in  wiiich  he  stated  the  grant- 
ing of  a  license  to  him  for  the  preceding  year;  that  he  had 
'*  exercised  said  right  by  operating  said  ferry  till  the  [then] 
present  time/'  and  that  he  was  ^'desirous  of  continuing  to 
operate  said  ferry/'  and  thereupon  asked  a  renewal  of  the 
license.  On  the  first  day  of  May,  the  day  for  which  the  appli- 
cation was  noticed,  Harvey,  who  had  also  given  notice  of  an 
application  for  a  license  to  run  a  ferry  at  the  same  point,  ap- 
peared before  the  Board  to  contest  the  application  of  Finch, 
and  filed  a  remonstrance,  alleging,  among  other  things,  as  ob- 
jections to  the  renewal  of  the  license,  that  Finch  had  abandoned 
the  ferry  in  the  preceding  August,  and  that  he  had  not  kept  said 
ferry  according  to  law. 

The  applicant,  Finch,  introduced  testimony  and  rested.  The 
contestant,  Harvey,  then  introduced  the  testimony  of  several 
witnesses,  and  the  applicant  examined  several  others  in  re- 
buttal After  the  testimony  was  dosed  the  Board  adjourned, 
holding  the  matter  under  advisement  till  the  next  day,  when 
the  application  was  denied.  The  applicant  moved  to  strike 
out  the  objections  of  the  contestant,  Harvey,  and  opposed  the 
introduction  of  all  the  testimony  offered  by  him  substantiallv 
on  tiie  ground  that  no  citation  had  been  issued  to,  or  served  on 
the  applicant,  and  he  had  no  notice;  and,  also,  that  the  Board 
had  no  jurisdiction  of  that  portion  of  the  proceeding  taken 
under  the  objections  of  the  contestant 

Contest  concerning  a  ferry  license. 

The  applicant,  and  not  the  contestant,  was  the  <ictor  in  this 
case.  He  was  applying  for  a  new  license,  to  commjence  on 
the  expiration  of  the  term  for  which  a  license  had  already 
been  granted  —  not  defending  against  a  proceeding  to  revoke  a 
license  instituted  under  the  provisions  of  section  twenty-four. 
If  he  had  kept  the  ferry  "  in  accordance  with  law,"  and  "  in 
all  respects  complied  with  the  terms  and  requisitions  of  this 
Act,"  section  seven  gave  him  a  preference  in  an  application 
for  a  further  license  **over  any  party  making  original  appli- 
eatioD."     But  his  application  for  a  renewal  was  a  new   pro* 
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oeeding^  and  it  developed  upon  him  to  show  affirmatively  all 
the  facts  necessary  to  entitle  him  to  preference.  On  a  pro- 
ceeding against  him  to  revoke  the  existing  license,  undoubt- 
edly, the  party  seeking  the  revocation  would  be  called  upon 
to  ehow  that  he  had  not  kept  his  ferry  as  required  by  law, 
because  he  would  be  the  attacking  party.  The  presumptions 
would  then  be  that  the  party  resisting  the  proceeding  had 
performed  his  duty  till  the  contrary  should  be  shown.  But 
no  such  presumption  exists  in  favor  of  a  party  who  is  seeking 
t  further  privilege  on  the  ground  that  he  has  faithfully  dis- 
charged his  duty  in  respect  to  a  privil^p  before  granted. 
The  party  seeking  the  right  must  affirmatively  show  all  the 
facts  which  are  necessary  to  entitle  him  to  the  thing  sought 
In  this  case  the  petition  of  Finch  does  not  even  distinctly 
all^  that  he  had  kept  his  ferry  "  in  accordance  with  law/* 
but  no  point  was  made  on  this  defect  He  was  the  actor, 
however,  and  not  the  defendant  The  law  required  him  to 
give  notice  of  his  intended  application.  It  is  true  no  particular 
mode  is  pointed  out  by  which  objections  shall  be  made,  nor  is 
it  said  who  may  object  But  for  what  end  is  the  notice 
required,  unless  it  be  that  objections  may  be  made  by  any- 
body who  may  be  interested  in  defeating  the  application!  If 
a  ferry  is  necessary  for  the  convenience  of  the  public,  the  pub- 
lie  convenience  and  the  convenience  of  every  man  who  has 
oocasicm  to  use  it  require  that  it  shall  be  kept  in  all  respects 
in  a  manner  to  render  it  most  subservient  to  such  pubUo 
convenience,  and  every  man  in  the  community  is  interested  in 
having  the  franchise  conferred  upon  a  proper  person.  It  is 
for  this  reason  that  a  notice  is  required  to  be  given  of  an 
intended  application  for  a  ferry  license,  that  any  one  interested 
may  have  an  opportunity  to  present  any  valid  objection  to 
the  application,  or  to  the  applicant  The  notice  is  to  every- 
body, and  calla  upon  any  one  who  has  a  substantial  objectioii 
to  appear  and  make  it  known.  The  contestant,  then,  was  one 
of  the  parties  to  be^  notified  of  the  intended  application;  and, 
in  impanae  to  the  notice,  ha  appeared  aa  the  appointed  day, 
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and  put  his  objection  in  a  specific  form  in  writing  upon  the 
records  of  the  Board.  And  the  objectiona,  if  well  grounded, 
were  such  as  would  and  should  defeat  the  appIicAtion.  We 
think  that  the  Board  of  Supervisors  not  only  had  jurisdiction 
to  consider  the  objections  and  the  evidence  introduced  upon 
the  issues  raised  by  them,  but  that  it  was  its  duty  to  do  so. 

It  is  true  that  in  the  final  order,  made  after  taking  the  mat- 
ter under  advisement,  the  Board  do  not  specify  the  facts  found 
from  the  testimony,  but  they  rejected  the  application  after  t 
full  and  patient  investigation  of  the  issues  preseiiced«  There 
was  no  arbitrary  action.  There  was  a  petition  and  objections 
presenting  material  issues  filed.  Evidence  was  taken  and  the 
parties  were  heard  in  person  and  by  counsel,  and,  after  dne 
deliberation,  the  Board  were  of  the  opinion  that  the  applicant 
was  not  entitled  to  a  renewal  of  the  license,  and  it  was  there- 
fore denied.  This  was  a  question  which  it  had  jurisdiction  to 
determine.  But,  if  we  look  into  the  record  of  the  case,  there 
is  nothing,  conceding  the  petition  to  be  sufficient,  after  an 
issue  was  raised  upon  the  petition  by  the  objections  filed,  to 
show  to  this  Court  that  the  petitioner  made  out  even  a  prima 
facie  case^  and  the  onus  of  proof,  as  we  have  seen,  was  on  him. 
We  think  there  was  no  excess  of  jurisdiction  in  denying  the 
application  of  Finch. 

The  application  of  Finch  having  been  rejected,  the  Board 
of  Supervisors  proceeded  to  take  up  and  dispose  of  the  inde- 
pendent application  of  Harvey,  and  a  counter  application  made 
by  one  Ward,  who  contested  Harvey's  application.  After  hav- 
ing heard  the  testimony  of  the  contesting  parties,  the  Board 
awarded  a  license  to  Harvey.  We  are  also  called  upon  by 
Finch  to  review  the  action  of  the  Board  in  this  proceeding, 
on  the  ground  that  there  was  an  excess  of  jurisdiction. 
^t^  Finches  own  application  having  been  before  rejected,  it  ii 

jt  •]  not  clear  that  he  is  in  a  position  which  entitles  him  to  qnes- 

1^1  tion  the  action  of  the  Board  in  the  proceeding  on  Harvey's 

:J  application.     His   claim   of  precedence   had   been    adjudged 

fjl  j  against  him,  and  there  was  nothing  in  the  way  of  granting  a 

[^  license  to  any  suitable  original  applicant    He  did  not  file  any 
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objections^  or  in  any  manner  make  himself  a  party  to  the 
application  of  Harvey.  Ward  ocmtested  it»  but  Finch  did  not 
What  rij^t  has  he  to  complaint  Bnt  conceding  his  rij^t  to 
be  heard,  we  find  no  excess  of  jurisdiction.  This  was  nob 
an  application  for  the  establishment  of  another  ferry  within  ft 
mile  above  or  below  a  ferry  already  established  and  licensed 
nnder  the  provisions  of  section  six.  It  was  an  application  for 
license  to  run  a  ferry  at  a  point  where  there  had  been  a  lawful 
ferry,  after  the  license  for  such  ferry  should  have  expired  —  to 
ran  a  ferry  at  a  point  where  there  was  no  ferry  authorized  to 
be  run  during  the  same  term  for  which  the  application  waa 
made.  It  was  not  contemplated  that  there  would  be  two  fer- 
ries. This  not  being  an  application  under  section  six,  the 
notice  required  bj  that  section  was  not  required.  Still,  to 
obviate  all  doubts,  a  notice  of  the  intended  application  was 
tctnally  served  on  Finch;  but  he  did  not  see  fit  to  appear  and 
eontest  it  The  proper  petition  was  filed  and  due  notice 
given.  The  Board  thereby  acquired  jurisdiction  of  the  sob* 
jeet  matter,  and,  upon  a  full  investigation  of  the  ocmtest 
between  Harvey  and  Ward,  found  all  the  necessary  facts 
(which  were  recited  in  tiie  order)  in  favor  of  Harvey,  and 
awarded  him  the  license. 

We  think  the  Board  of  Supervisors  regularly  pursued  its 
anthority  in  both  cases.    Its  action  is  therefore  affirmed. 


THE  PEOPLE  V.  0.  P.  BITRNET. 

WmmK  Cbriobisi  lim^— n«  8iipr«M  OMirt  cumot,  aa  c«rtl«rftri,  iiftow 
mtn  cfTon  of  law  of  ttio  Coantj  Orart  la  esies  whtif  It  has  jortadletloB, 
OTfB  though  there  li  bo  eppeaL 

JtaiaDicnoK    of    Smnonca   Oooar.— -9he   avpeHate   power   ef   the 
Go«irt  doeo  not  eztead  to  caaee  of  i 


CSebtiosaxi  to  the  County  Court  of  El  Dorado  Oountj. 
The  facts  are  stated  in  the  opinion  of  the  Court 
8.  A  0.  B.  WUUams,  for  the  writ 
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J.  O.  McCvUough,  AUamey-Oenetvl,  for  the  People* 
.    By  the  Courts  Shaftsb,  J. 

The  defendant  waa  convicted  in  the  County  Conrt  of  El 
Porado  County,  for  an  alleged  misdemeanor,  and  the  pro- 
ceedings have  been  certified  to  this  Court  on  the  petition  of 
the  defendant,  and  are  now  before  ua  for  review. 

It  appears  from  the  record  that  the  indictment  was  demur- 
red to  for  want  of  facts,  and  on  the  ground  that  the  Act  on 
which  it  was  founded  waa  unconstitutional  and  void.  The 
demurrer  was  overruled,  and  we  are  now  asked  to  quash  the 
proceedings  on  the  ground  that  the  decision  was  erroneous 

County  Courts  have  jurisdiction  in  all  cases  of  misdemeanor, 
and  it  therefore  cannot  be  claimed  that  the  Court  in  taking 
ioognizance  of  the  indictment  in  this  case  was  guilty  of  any 
usurpation,  nor  do  the  counsel  of  the  petitioner  claim  that 
the  Court  in  any  respect  exceeded  its  powers,  but  that  in 
the  matter  of  its  decision  on  the  demurrer  it  mistook  the  law. 

It  is  now  too  well  settled  to  admit  of  argument  that  we 
cannot  on  certiorari  review  mere  errors  of  law  committed  by 
an  inferior  Court,  even  though  there  be  no  appeaL  The  diffi- 
culty here^  however,  is  not  one  of  procedure  merely,  but 
comes  of  the  fact  that  the  appellate  power  of  this  Court 
does  not  extend  to  cases  of  misdemeanor. 

The  writ  is  dismissed. 

Kr.  Justice  Sawtxb  expressed  no  opinioiu 


{•n 
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or  Takino  Air  Appsal. — mi«  fllfng  of  a  notlco  of  opp«U   !■   tht 
Ooort  below,  and  oerrlco  of  a  copj  of  tho  lamo  apon  tho  oppoolto  party  or 
hia  attorney,   is  indispenaable  in  order  to  enable  the  appellate  Court  to 
acqnlre  jnrlidictJon  of  the  cause. 
AmHDiNo  Transcript  in   Suprbmi  Court. — ^Tbe  appellate  Court   maj  order 
)  a  doeoment  to  be  Inaerted  In  or  itrlelEen  from  the  tranacrlpt  tat  order  to 

porfoet  it,  bat  it  cannot  Tarj  or  amend  tho  doeament  Itatlf. 
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Argument  for  Appella^l. 

BnpuLATioir  that  Nonqi  or  Appbal  was  Pilkd. — It  th«  att^negr  of  tho 
parties  Btlpnl&to  in  the  transcript  thai  noUce  of  appeal  waa  filed  .In  tho 
Court  below,  and  aenred,  th«  Saprcmo  Court  cannot  roeelTO  eridence  coh- 
tradietlnc  tbe  atipnlatlon,  and  will  not  dlsmlaa  the  appeal  on  tho  grovnd 
that  no  notice  waa  In  fact  filed. 

tnruLATioR  DNDKB  A  MiSTAKi  ov  FACT. — ^If  au  attomcj  8tlpii]atea»  nndor 
t  Dlauke  of  fact,  that  a  notice  of  appeal  baa  been  filed,  when  no  notice  has 
been  filed,  the  Conrt  below,  npon  a  proper  applieatloo,  ma/  relteTO  hte 
from  It,  bnt  the  Supreme  Coart  cannot. 

VnriD  BTATm  Patbnt. — A  patent  of  the  United  States  Is  not  Told  becanst 
it  li  leaned  to  tho  admlniatrator  of  a  deceased  aaalgnee  of  a  military  Uwi 
wtrrant  for  land  parchaaed  by  the  admlalatrpLtor  with  the  warrant 

fiiMs.— A  patent  of  the  United  SUtes  cannoi  be  atUcked  collaterally  ho- 
caaae  It  waa  lasned  to  an  admlniatrator  of  a  deceaaed  person  for  land  to 
vhtch  the  deceaaed  person  had  the  right  of  pre-emption. 

PnaiDSHT    MAT    SlOM     i^ATSNTS    BT    BIS     SSCSSTABT. — ThO    UWS    Of    thO    UhitoA 

Butes  allow  the  President  to  appoint  a  Secretary,  whose  doty  It  ahall  bs 
to  ilgn,  hi  the  President's  sasM,  all  patents  for  hud  granfesd  or  sold  by  the 


Appkai,  from  the  District  Conrt^  Thirteenth  Jndiotel  Die- 
trict)  Stanislaus  County. 

The  plaintiff  was  the  assignee  of  the  grantee  in  the  United 
States  patent  mentioned  in  the  opinion  of  the  Court  After 
the  issuance  of  said  patent  the  defendant  purchased  the  land 
from  the  State  and  obtained  a  Stale  patent  for  the  same.  This 
action  was  brought  to  annul  and  vacate  the  State  patent  The 
Court  below  refused  to  admit  the  United  States  patent  in  evi- 
denoe,  and  gave  judgment  for  defendant^  and  plaintiff  appealed* 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Oeorge  Cadwalader,  for  Appellant 

The  facts  stated  in  the  stipulation  give  the  Court  jurisdie- 
tion;  and  whether  the  facts  stated  in  the  stipulation  axe  true  or 
not,  cannot  be  inquired  into  by  this  Court  on  a  motion  to  dis- 
miss,  but  only  on  a  motion  to  set  the  stipulation  aside.  A  stip- 
ulation is  something  more  than  prima  facte  evidence  of  the 
truth  of  its  contents.  It  is  conclusive  evidence^  which  cannot 
be  counteracted  as  long  as  the  stipulation  is  existent  The 
effect  of  a  stipulation  can  only  be  avoided  by  addressing  that 
coercive  power  which  Courts  hold  over  their  attorneys,  and 
urocaring  an  order  discharging  each  party  from  the  effect 
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thereof  except  under  mofa  dtcamstances  as  were  shown  in 
Budd  y.  Hold&n,  where  the  parties  by  a  course  of  conduct  in 
changing  the  issues  in  the  case  pracdoallj  made  the  stipulation 
obsolete.  (Beck  v.  Lanumi,  18  How.  27;  32  Eng.  Common 
Law,  415 ;  24  Id.  878 ;  8  New  Hampshire,  521 ;  Smith  y.  Bran- 
nan,  13  CaL  116.) 

The  Court  below  erroneously  excluded  the  United  States 
patent  offered  by  appellant  in  evidence.  (Lester's  Land  Laws, 
47,  Sec.  6;  Brightl/s  Digest,  474,  Sec  90;  Id.  108,  8e&  44; 
Id.  98,  Sec  8.) 

H.  P.  Bmier,  for  Bespondent. 

By  the  Court,  Bsodxs,  J. 

The  attorneys  of  the  parties  appended  to  4ie  transcript  the 
following  stipulation :  **  It  is  hereby  agreed  that  the  forgoing 
IB  a  true  copy  of  the  pleadings,  the  patent  of  the  United  States 
referred  to  therein,  the  minutes  of  the  Courts  and  judgment  in 
said  case,  and  that  the  case  be  aigued  thereon.  Notice  of 
appeal  admitted  as  duly  filed  and  served,  also  the  filing  of 
appeal  bond,  insertion  of  copies  waived.''  The  respondent 
moves  that  the  appeal  be  dismissed  on  the  ground  that  the 
Court  had  no  jurisdiction  of  the  case,  because,  as  he  allies, 
no  notice  of  appeal  was  filed.  The  motion  is  based  on  a  cer- 
tificate of  the  Clerk  of  the  District  Court,  and  an  affidavit  stat- 
ing that  in  fact  no  notice  of  appeal  was  filed.  In  the  counter 
affidavit  filed  by  the  appellant,  it  is  not  stated  that,  a  notice  of 
appeal  waa  filed ;  but  he  contends  that  the  Court  cannot  go  back 
of  the  stipulation  —  that  the  stipulation  affords  concIusiTe  evi- 
dence that  the  notice  was  filed« 

Filing  of  notice  of  appeal  iniiapenaabh  to  perfect  an  appeoL 

It  is  provided  by  section  three  hundred  and  thirty-three  of 
the  Practice  Act,  that  '^  a  judgment  or  order  in  a  civil  action, 
except  when  expressly  made  final  by  this  Aet,  may  be  reviewed 
as  prescribed  by  this  title^  and  not  othervrise;''  and  section 
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three  himdjed  and  thirty-seven  providea  that  an  appeal  shall 
be  talnn  by  filing  with  the  Clerk  of  the  Court  in  which  the 
judgment  or  order  is  entered,  a  notice  of  appeal,  and  serving 
a  eapy  thereof  upon  the  advene  party  or  his  attomegr.  That 
is  tlie  odIj  mode  preseribed  faj  the  Act  in  which  an  appeal  to 
the  Supreme  Conrt  can  be  taken*  The  filing  of  the  notice  of 
appeal  is  indispensable,  in  wder  to  enable  the  appellate  Court 
to  obtain  jnriadictioiL  of  the  canaa  {Hastings  t.  Halleck,  10 
CaL  81 ;  Buff  andean  v.  Edmondsan,  24  Cal.  94.)  A  waiver  of 
the  filing  hy  the  stipulation  of  the  parties  is  not  the  equivalent 
of  the  filing  of  the  notice,  for  consent,  thouj^  it  may  waive 
error,  cannot  confer  jurisdiction.  {Coffin  v.  Tracy,  8  Caines, 
129;  Law  y.  Rice,  8  John.  409;  Lindsay  v.  MeCleUand,  1 
Bibb,  362;  Ormsby  r.  Lynch,  litt  Selec.  Oases,  808;  Banks 
V.  Fowler,  8  LitL^820 

But  this  principle  does  not  diapose  of  the  difficulty  in  the 
sue,  for,  admitting  the  necessity  of  the  filing  of  the  notice  of 
appesl  as  an  essential  part  of  the  proceedings  by  which  the 
appellate  Court  acquires  jurisdiction,  the  real  question  is  what 
is  competent  evidence  in  this  Court,  to  profve  or  disprove  the 
filbg  of  the  notice.  The  notice  itself,  together  with  the  offi- 
cial indorsement  of  its  being  filed,  form  a  part  of  the  record  of 
the  cause  in  the  Court  below,  and  neither  of  them  have  any 
place  as  original  papers  in  the  appellate  Court  Causes 
brought  before  the  Court  by  appeal  are  heard  upou  a  tran- 
flcript  of  the  record  of  the  Court  below  or  a  portion  thereof, 
the  transcript  being  made  up  and  the  documents  of  which  it  is 
eompoeed  being  authenticated,  before  it  reaches  this  Court 
The  evidence  of  the  filing,  as  well  aa  of  the  ctmtents  of  the 
notice,  constitutes  an  essential  part  of  the  transcript,  for,  as 
we  have  remarked,  no  provision  being  made  for  the  filing  of 
the  notice  in  this  Court,  it  cannot  constitute  a  part  of  the 
record  of  this  Court  unless  it  appears  in  the  transcript  A 
copy  of  the  notice  and  the  indorsement  of  its  being  filed,  cer- 
tified by  the  Clerk  of  the  Court  below,  would,  in  the  absence 
of  a  rule  permitting  a  diiferent  mode  of  authentication,  be  the 
beet  evidence  in  this  Court  of  the  filing  as  well  as  of  the  con- 
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tents  of  the  notice.  The  certificate  of  the  attorneys  of  the 
respective  parties  is  permitted  by  the  statute  to  take  the  place 
of  the  official  certificate  of  the  Clerk,  and  parties  may  substi- 
tute a  brief  statement  of  the  notice  and  its  filing  in  the  place 
of  complete  copies;  but  in  whatever  form  they  may  appear 
and  be  authenticated  in  the  transcript,  they  have  the  same 
value,  and  are  entitled  to  the  same  effect  as  evidence,  as  if 
complete  copies  were  certified  to  by  the  Clerk.  We  can  see 
no  ground  upon  which  the  copy  certified  to  by  the  Clerk  can 
be  attacked  by  affidav?  te  in  this  Court,  that  would  not  be 
equally  available  as  a  groimd  for  attacking  with  the  same 
weapons,  the  summons,  judgment  or  any  portion  of  the  record 
found  in  the  transcript.  If  the  attorneys  for  the  respective 
parties  had  inserted,  in  lieu  of  the  summons  and  the  SherifiPfl 
return  of  service,  now  found  in  the  transcript,  a  brief  statement 
showing  that  a  summons  in  the  usual  form  was  issued  and  duly 
served  upon  the  defendant^  and  if  the  defendant  had  in  thii 
Court  offered  his  affidavit  to  show  that  in  truth  the  snmmons 
was  not  served,  the  question  would  be  identical  in  substance 
with  the  one  before  ns,  and  the  solution  of  both  would  depend 
on  the  same  principle,  which  is — that  while  the  appellate 
Court  may  order  a  document  to  be  inserted  in  or  stricken  from 
the  transcript,  in  order  to  perfect  the  transcript,  it  possesaes 
no  authority  to  vary  or  amend  the  document  itself. 

The  principle  announced  in  Buckman  v.  Whiiney,  24  CiL 
267,  appears  to  be  decisive  of  the  question  under  conaideratioiL 

A  riiptUoHon  in  a  ircmseript  thai  notice  of  appeal  woe  fled  ecmr 
not  he  altaeked  by  affidavits. 

If  the  stipulation  was  entered  into  by  the  respondent  under 
a  mistake  of  fact,  as  he  alleges  in  his  aJGdavit^  and  its  opera- 
!|  tion  was  injurious  to  him,  doubtless  it  was  competent  for  the 

Court  below,  upon  a  proper  application,  to  relieve  him  from 
it  (Becker  v.  Lamont,  13  How.  Pr.  23)  as  this  Court  might 
do,  if  a  stipulation  were  entered  into  here  under  a  mistake  of 
fact;  but  this  Court  is  powerless  in  the  premises,  and  cannot 
amend  '  the  documents  constituting  the  transcript^  nor  indi- 
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reetlj  aooompliah  the  same  result  by  accepting  ta  true  a  state- 
ment  not  found  in  the  transcript,  but  which  necessarily  dis- 
places a  fact  stated  therein*  While  the  stipulation  remains^  ii 
affords  sufficient  evidence  to  >this  Court  that  the  notioe  of 
appeal  was  filed  in  the  Court  below. 

United  States  patent. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  patent  of 
the  United  States  for  the  lands  in  controversy,  which  recited 
the  location  upon  the  lands,  by  James  Smith,  administrator 
of  Robert  Smith,  deceased,  of  a  militaiy  land  warrant,  which 
had  been  assigned  to  Robert  Smith;  and  which  granted  to 
''James  Smith,  administrator  of  Kobert  Smith,  deceased,  as 
asBignee  as  aforesaid,  and  to  his  heirs,'^  the  lands  desoribed. 
The  patent  was  signed:  **By  the  President,  Abraham  Lincohi. 
By  W.  P.  Stoddard,  Secretary." 

The  defendant  objected  to  the  patent  on  the  following 
grounds:  "First  —  That  the  said  patent  is  void  upon  its  face, 
and  that  it  was  located  upon  land  on  which  it  was  not  allowed 
to  be  located  by  law,  under  military  bounty  land  warrants. 
Second  —  That  it  is  void  upon  its  face,  as  showing  that  it  was 
issued  to  the  administrator  of  a  party  deceased.  Third  —  That 
it  is  not  signed,  nor  does  it  purport  to  be  signed,  by  the  Presi- 
dent." 

Neither  of  the  grounds  of  objection  are,  in  our  opinion,  well 

taken.    The  patent  is  in  the  usual  form  of  patents  in  case  of 

the  location  by  the  assignee  of  a  military  land  warrant,  and 

contains  nothing  rendering  it  void  on  its  face.     Nor  does  it 

appear  that  the  land  granted  was  not  subject  to  location  under 

that  class  of  warrants.    We  cannot  hold  it  to  be  void  because 

it  was  issued  to  the  administrator  of  the  deceased  assignee  of 

the  warrant,  for  it  is  not  forbidden  by  law  to  be  so  issued  in 

such  cases.    It  is  not  shown  upon  the  faoe  of  the  patent  that 

it  was  issued  for  land  to  which  the  deceased  had  the  right  of 

pre-emption;  and  if  such  was  in  truth  the  case,  though  not 

Tecited  in  the  patent,  it  is  not  liable  to  be  attacked  collaterally 
Vol. ^^ 
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on  that  gronncL  The  last  ground  of  objection  is  fully  answered 
by  See.  6  of  the  Act  of  Oongress  to  reorganize  the  Gknieral  Land 
Office  (Brightly'8  Dig.  463 ;  Lester'a  Land  Laws,  47,  Sec.  6), 
which  provides  that  the  President  may  appoint  a  Secretary, 
whose  duty  it  shall  be  to  sign  in  the  President's  name  all 
patents  for  land  granted  or  sold  under  the  authoritj  of  the 
United  States. 
Judgment  reversed  and  the  cause  remanded. 

Kr«  Justice  Sandxbson  expressed  no  opinion. 


DAVTD  WOODS  v.  B.  K  BUGBET. 


9UM  MM9  UmtQAom  Of  Vwamoi»hi»  PBorawr. —  The  Talldlty  «f  a  itlt  sf  pcr^ 
womal  property,  mm  betweoi  th«  vendee  and  sb  attmchlaff  creditor,  whea  tested 
opoa  tbe  goeetloii  of  the  dellTery  and  coattnoed  chance  ef  poeeeerton,  Is  to 
be  determined  bj  the  eame  mle  whether  the  nle  waa  aboolnte  or  nade  bf 
waj  of  Bortgaflo  to  eecore  an  Indebtedneee. 

^oasnaaioH  of  PnaacmAL  Pbopbitt  Mobtqagkd. —  The  mortgagee  of  personal 
property.  In  order  to  place  It  beyond  the  reach  of  the  credltora  of  the  mort- 
gagor, mnet  hare  actual  poeeeeelon  of  the  mortgaged  property. 

FvBCRAsaa  of  a  Kiln  of  Bricks. —  The  porcbaser  or  mortgagee  ef  a  kUn  ef 
bricks,  while  being  Immed,  most  take  that  pocsenlon  of  the  property  which 
places  hlB  In  the  relation  to  the  same  that  owners  nsoally  have  to  a  like 
kind  of  property,  In  order  to  eecore  It  against  attaching  crsdltsrs  of  the 


CBAxon  OF  PossnssiON  OF  A  Kiur  of  Bbicks  whsn  Solbi — If  the  owner  ef 
a  kiln  of  bricks,  before  the  burning  of  the  same  has  been  completed,  smkea  a 
sale  thereof  In  good  faith,  and  for  a  Talld  conilderatkm,  to  a  creditor,  and 
the  Tender  completes  the  homing  of  the  kiln,  exercising  the  same  apparent 
control  as  before,  the  sale  Is  to  be  deemed  fraodolent  aa  to  an  attaching 
creditor  for  want  of  a  change  of  posseislon. 

Wrbn  Sax«b  of  Pbbsonal  Paoraairr  FaAcniULairr.— TIm  statnte  of  thla  State 
makes  a  sale  of  personal  property  frandnlent  and  Told  aa  to  creditors  when 
there  Is  not  an  actoal  and  continued  change  of  possession,  and  Coorts  cannot 
orade  its  fOrce  and  effect  by  an  Inqolry  Into  the  consideration  paid  by  the 
pnrchaser,  or  the  good  faifh  ef  the  transaction. 

Appbai.  from  the  District  Court,  Sixth  Judicial  Distriol^ 
Qacramento  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 


Jan.,  1866.]  WooM  v.  Bvobst.  MT 


It  for  BMpoodMt 


JT.  H.  EarOeif,  tin  Appellant. 

The  cases  of  Chenery  v.  Palmer,  6  Cal.  119,  and  EacJeett  v. 
Mamlave,  14  CaL  9,  lay  down  the  doctrine  that  theie  ia  no  dif- 
ference between  a  sale  and  a  mortgage  of  personal  property, 
and  that  in  both  instances  the  act  of  sale  or  mortgage  mnat 
be  accompanied  bj  an  immediate  delivery  and  actual  and  oon- 
tiniied  change  of  possession. 

If,  then,  these  anthorities  are  law,  the  mortgage  of  plaintiff 
was  absolutely  void  ai  initio,  because  at  the  time  of  its  incep- 
ti<Hi  no  possession  was  taken  under  it.  Section  seventeen  of 
the  Statute  of  Frauds  holds  that  no  mortgage  of  personal  prop- 
erty shall  be  valid  against  any  other  person  than  the  parties 
thereto;  unless  possession  of  the  mortgaged  property  be  deliv- 
ered to  and  retained  by  the  mortgagee,  except  in  special  cases. 
Now  it  is  contended  by  the  plaintiff  tiiat  there  is  a  difference 
between  sales  and  mortgages-^ that  in  the  former  case  the 
Btatate  requires  an  immediate  delivery,  and  that  in  the  latter 
it  does  not,  and  that  the  delivery  may  be  at  any  time.  We 
insist  there  ia  no  such  distinction.  The  statute  requires^  in  the 
ease  of  mortgages^  delivery  and  retention  of  possession^  and 
Barely  that  ia  intended  to  be  immediate.  (Stewart  v.  ScanneU, 
8  CaL  80;  Vance  v.  Boyrdon,  Id.  664;  Van  Pelt  v.  LiUler,  10 
li  394 ;  Hvrlburt  v.  Bogojrdus,  Id.  618 ;  Richards  v.  Schroeder, 
Id  431;  Stevens  v.  Irwin,  15  Id.  604;  Engls  v.  Marskaa,  1» 
LL  329.) 

George  Cadwalader,  for  Respondent. 

There  is  no  objection  made  to  the  ninth  finding  of  Ae  Court, 
^that  all  the  transacti<Hi8  between  plaintiff  and  Joseph  (VXeill 
were  bona  fids  and  free  fromi  fraud.'*  The  kiln  was  the  only 
aeenrity  that  plaintiff  had  for  an  advance  of  four  thousand  four 
hundred  and  fifty  ddilars;  and  if  plaintiff  had  not  intervened 
on  the  eleventh  of  November  for  the  protection  of  O'Neill's 
eredit,  Harris  would  have  attached  not  only  the  brick  kiln, 
but  80  much  of  the  wood  as  the  attaching  onditorB  had  then 
ddivered  to  CyNeilL 
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This  case  comes  under  the  sereBteeath  sectioa  of  the  Statute 
of  Frauds.  This  section  has  received  the  same  construction 
as  the  fifteenth  of  the  same  Ajct,  although  there  is  a  marked 
difference  in  their  verbiage  and  the  transactions  to  which  they 
severally  apply.  Thus  where  a  sale  is  made  in  good  faith 
there  is  no  reason  for  the  vendor  without  interest  retaining 
possession  of  the  property  sold.  Not  so,  however,  in  cases  of 
mortgage,  where  the  mortgagor,  of  course,  has  a  direct  interest 
in  the  preservation  of  the  property. 

In  regard  to  the  delivery  of  ponderous  articles,  the  author- 
ities are  unanimous  that  the  rule  thereof  is  different  from  that 
of  portable  property.  These  ponderous  articles  are  generally 
substances  that  are  not  sheltered  from  the  weather,  but  lie 
around  loose  on  wharfs  and  in  open  lots^  apparently  unpro- 
tected and  without  an  owner.  Saw  logs,  piles  of  lumber, 
cord  wood,  pig  iron,  granite  and  stone  in  blocks,  bricks,  ore, 
and  heavy  castings,  are  in  general  the  representatives  of  such 
property.  (Lay  v.  Neville,  25  CaL  645 ;  Chaffin  ▼•  Daub,  14 
Cal.  384.) 

Chancellor  Kent  lays  down  the  following  rules  with  regard 
to  bulky  articles :  "  The  consent  of  the  parties  upon  the  spot 
is  a  sufficient  possession  of  a  column  of  granite,  which,  by  its 
weight  and  magnitude,  was  not  susceptible  of  any  other  deliv- 
ery, and  possession  was  taken  by  the  eyes  and  the  declared  in- 
tention.''   (4  Kent,  500.) 

Again:  ^A  bill  of  sale  of  timber  and  materials  of  great 
bulk,  lying  on  the  banks  of  a  canal,  or  marking  the  timber, 
has  been  held  to  be  a  delivery  sufficient  to  make  the  posseesion 
follow  the  right;  it  was  as  complete  a  delivery  and  possession 
as  the  subject  matter  reasonably  admitted.''  (Id.  601;  Man' 
ton  V.  Moore,  7  Term.,  67.) 

In  the  case  of  Leonard  v.  Davis,  1  Black,  482,  the  question 
of  delivery  between  buyer  and  seller  was  raised  of  a  quantity 
of  saw  logs  floating  in  a  boom,  which  the  Court  disposed  of 
by  saying:  "While  floating  in  the  water  they  were  only  in 
the  confitructive  possession  of  the  owner,  and  under  such  cir- 
cumstances a  symbolical  delivery  ia  all  that  can  in  general  be 
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63[peGtedy  and  is  amidy  snfficiaxt  to  pass  the  title.'^  (Ladwig  ▼• 
FvUsr,  17  Maine,  166 ;  Boyntan  v.  FMuil,  24  Id  288 ;  Jfcu^ofiir 
6erT.  Parker,  18  Pick.  176 ;  Huic^ih^  ▼.  GUchnd,  23  Vt  8ft; 
(7Aam»  y.  Stevens,  8  How.  884.) 

By  the  Court,  Oubsxtt,  J« 

The  plaintiff  brought  his  action  to  reoover  damages  against 
the  defendant  for  seudng  and  taking  a  kiln  of  bricks  alleged  to 
be  the  property  of  the  plaintiff,  and  of  the  value  of  fiye  thou- 
sand six  hundred  dollars.  The  defendant  justified  his  acts  on 
tlie  ground  that  the  property  belonged  to  Joseph  O'Neill,  and 
that  the  defendant  as  Sheriff  of  the  City  and  County  of  Sacra- 
mento seized  and  took  the  same  by  virtue  of  certain  writs  of 
attachment  issued  in  actions  brought  by  divers  creditors  of 
(yXeiU,  and  that  said  property  was  so  seized  and  taken  as  the 
property  of  CKeill,  and  was  in  fact  his  property  at  that  time 
and  liable  to  be  levied  on  imder  and  by  virtue  of  said  writs  of 
attachment  and  to  be  held  thereunder  to  satisfy  any  judgments 
which  might  be  recovered  in  the  actions  in  whicjx  such  writs 
of  attadiments  were  issued. 

The  plaintiff  claimed  to  own  the  kiln  of  bricks  in  question 
88  the  purchaser  thereof  from  O'Neill ;  and  the  defendant  as 
Sheriff,  representing  the  attaching  creditors,  controverted  the 
plaiotiff's  right  to  the  same  on  the  ground  that  the  sale  thereof 
by  O'Neill  to  him  was,  as  to  the  creditors  named,  void  by  the 
Statute  of  Frauds.  The  cause  was  tried  by  the  Court  with- 
out a  jury.  Judgment  was  rendered  for  the  plaintiff.  The 
defendant  moved  for  a  new  trial  which  was  denied. 

The  Court  found  that  on  the  22d  of  October,  1861,  OTTeill 
was  the  owner  of  a  kiln  of  green  or  unbumed  bricks,  which 
was  then  nearly  completed,  and  that  on  that  day,  being 
indebted  to  the  plaintiff  in  the  sum  of  three  thousand  two 
hundred  dollars^  the  former  executed  and  delivered  to  the  lat- 
ter, as  security  therefor,  a  bill  of  sale  of  said  kiln  of  bricks, 
snd  in  the  same  instrument  further  agreed,  in  consideration  of 
said  indebtedness,  to  proceed  as  soon  as  practicable  to  bum 
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said  kiln  at  hia  own  expense.    At  the  time  of  the  ezeoution  of 
this  instrument  the  kihi  of  unbumed  bricks  was  not  of  the 
value  of  the  consideration  expressed.     The  plaintiff  did  not 
attempt  to  take  possession  of  the  property  at  that  time.     On 
the  11th  of  November  thereafter  one  Harris,  to  whom  O^Neill 
was  indebted  in  the  sum  of  two  thousand  three  hundred  dol- 
lars, threatened  a  suit  for  its  recovery,  when  the  plaintiff  and 
another  person  became  sureties  for  its  payment,  upon  which 
O'Neill,  for  the  purpose  of  securing  the  plaintiff  against  loss 
on  account  of  this  contingent  liability,   as  well   as  for  the 
amount  already  due  him,  made  to  the  latter  a  formal  delivery 
of  the  kiln  of  bricks,  by  declaration  on  the  ground  where  it 
stood,  in  the  presence  of  a  witness,  that  he  delivered  the  same 
to  him  for  the  purpose  stated.     At  that  time  the  burning  of 
the  kiln  had  been  commenced.     O'Neill  thence  remained  in 
possession  of  the  kiln,  attending  to  the  burning  of  it,  and  for 
that  purpose  employed  hands,  whom  he  paid.     He  also  pur- 
chased wood  with  whidi  to  bum  the  kiln.     All  this  was  done 
by  O'Neill  at  the  plaintiff's  request  and  in  pursuance  of  their 
agreement  made  on  the  22d  of  October.     O'Neill  completed 
the  work  of  burning  the  kiln  on  the  19th  of  the  same  Novem- 
ber, and  on  the  following  morning,  before  the  property  was 
attached,  informed  the  plaintiff  thereof  and  told  him  to  take 
his  property.     At  some  time  afterward,  on  the  same  day,  the 
property  was  attached  by  the  defendant.     Three  days  after 
this  the  plaintiff  served  on  the  defendant  a  notice  that  he  was 
the  owner  of  the  property  and  entitled  to  its  possession,  and 
by  the  same  means  demanded  of  him  to  deliver  it  to  the  plain- 
tiff.   At  the  time  of  attaching  the  kiln  O'Neill  was  not  there. 
The  kiln  whidi  was  one  hundred  and  thirty  feet  long,  thirty 
feet  wide  and  fifteen  feet  high,  was  then  and  for  several  days 
after  too  hot  to  be  removed.    During  the  period  from  the  11th 
J|  to  the  19th  of  November  and  while  the  bricks  were  in  process 

I  of  burning,  the  plaintiff  was  at  the  kiln  five  times,  but  did  not 

jj]  notify  any  one  about  the  premises  of  his  claim.     The  Court 

I  further  found  that  the  plaintiff  at  the  time  of  the  trial  had  paid 

,r||  half  the  sum  due  from  O'Neill  to  Harris;  that  he  had  not 

4 
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raceived  anything  on  his  demand  of  thirty-two  hundred  dol- 
lars; that  he  and  O'lTeill  believed  the  bill  of  sale  was  opera- 
tive and  valid  as  a  security  in  his  hands^  and  that  aU  the 
transacti(»is  between  them  were  bona  fide  and  free  from  fraud. 
The  Court  further  found  that  it  was  not  indispensably  neces- 
sary that  O'Neill  should  have  continued  in  charge  and  posses- 
sion of  the  kiln  of  bricks  after  the  11th  of  November,  but  that 
plaintiff  could  have  obtained  competent  persons  to  have  supers 
intended  and  performed  the  work  and  procured  the  wood 
necessary  for  burning  the  kibi,  and  that  the  work  and  labor 
perfonned  by  O'Neill^  including  the  wood  furnished  by  him, 
enhanced  the  value  of  the  kiln  of  bricks.  The  Court  further 
fonnd  that  after  the  11th  of  November  there  was  no  change  in 
the  possession  and  management  of  the  property  from  that 
which  existed  before  then.  That  from  that  date  to  the  19th 
of  the  same  month  inclusive^  O'Neill  used  and  controlled  the 
property  as  before  then,  and  that  the  ^^  plaintiff  had  done  no 
acts  to  give  notice  or  notoriety  to  his  possession  of  the  prop- 
erty." 

The  counsel  for  the  respeotive  parties  are  not  entirely  agreed 
as  to  the  character  of  the  transaction  between  O'Neill  and  the 
plaintiff — that  is,  whether  it  was  a  sale  or  a  mortgage.  It 
was  the  one  or  the  other,  and  it  matters  not  which,  because, 
in  either  event,  the  principle  upon  which  the  case  depends  is 
the  same.  The  property  in  question  was  of  a  character  that 
could  not  be  transferred  from  the  vendor  to  the  vendee,  or 
from  the  mortgagor  to  the  mortgagee,  by  a  manual  delivery, 
and  as  between  the  parties  the  transfer  attempted  to  be  made 
may  be  considered  as  sufficient  to  pass  the  interest  intended 
to  be  transferred ;  but  as  to  the  creditors  of  O'Neill  the  tran»- 
action  must  be  determined  by  reference  to  the  provisions  of 
the  Act  concerning  fraudulent  conveyances  and  contracts,  the 
fifteenth  section  of  iriiich  reads  as  follows:  ^^ Every  sale  made 
by  a  vendor  of  goods  and  chattels  in  his  possession,  or  under 
his  control,  and  every  assignment  of  goods  and  chattels,  unless 
the  same  be  accompanied  by  an  immediate  delivery,  and  be 
followed  by  an  actual  and  continued  change  of  possession  of 
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the  things  sold  or  assigned/  shall  be  conclusive  eridtoce  of 
fraud  as  against  the  creditors  of  the  vendor,  or  the  creditors  of 
the  person  making  such  assignment,  or  subsequent  purchaseris 
in  good  faith ; ''  and  the  seventeenth  section  of  which  reads  as 
follows:  "No  mortgage  of  personiil  properly  hereafter  made 
shall  be  valid  against  any  other  persond  than  the  parties 
thereto,  unless  possession  of  the  mortgaged  proj^erty  be 
delivered  to  and  retained  by  the  mortgagee."  (Laws  1850,  p. 
267.) 

If  the  ix)strument  executed  on  the  twenty-second  of  Octo- 
ber, and  the  transactions  which  transpired  then  and  subse- 
quently on  the  eleventh  of  November,  be  considered  a  sale  of 
the  kiln  of  bricks,  then,  in  order  to  protect  the  property 
from  the  creditors  of  the  vendor,  the  vendee  was  bound  to  take 
possession  of  it  and  thence  continue  in  its  actuid  possession. 
The  words  "  actual  possession "  contained  in  the  statute  are 
used  in  contradistinction  to  constructive  possession,  which  is 
an  incident  of  and  dependent  on  right  andi  title.  If  the  same 
instrument  and  transaction  be  considered  a  mortgage,  then  to 
make  the  mortgage  valid  as  to  any  other  persons  than  the 
parties  thereto,  the  property  should  have  been  delivered  to 
and  retained  by  the  mortgagee.  The  kind  of  possession  which 
it  was  necessary  for  the  mortgagee  to  have  of  the  mortgaged 
property  to  place  it  beyond  the  reach  of  the  creditors  of  the 
mortgagor  was  an  actual  possession;  oth^*wise  the  eevem- 
teenth  section  of  the  Act  would  be  without  any  efficient  liieaii- 
ing,  and  would  wholly  fail  to  accomplish  the  useful  purpose 
for  which  it  was  designed.  What  constitutes  an  actual  and  con- 
tinued change  of  possession  is  well  stated  in  Stevens  v.  Irwin, 
15  Cal.  506;  and  in  Oodchaux  v.  Mulford,  26  CaL  323. 
What  acts  will  amount  to  an  inmiediate  delivery  and  an  actual 
and  continued  change  of  possession  of  personal  property  of  a 
cumbrous  and  ponderous  nature  —  such  as  a  kiln  of  bricks  — 
must  depend  in  a  great  degree  upon  the  circumstances  of  the 
particular  case,  as  was  said  in  Lay  ▼•  Neville,  25  CaL  652; 
but  care  should  be  taken  in  such  cases  to  keep  in  view  the 
object  of  the  statute,  and  to  exact  nothing  less  than  a  substan- 
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dtl  obeervanoe  of  its  salutary  pnmsions.  In  no  case  that  we 
are  aware  of  has  the  Supreme  Court  of  this  State  laid  down  a 
rnle  requiring  lees  than  that  the  purchaser  must  have  that 
possession  whidi  places  him  in  the  relation  to  the  property 
which  owners  usually  are  to  the  like  kind  of.  property.  In 
Lay  Y.  Neville  the  Court,  in  reference  to  the  subject,  say:  "  It 
was  intended  that  the  vendee  should  immediately  take  and 
continuously  hold  the  possession  of  the  goods  purchased,  in 
the  manner  and  accompanied  with  such  plain  and  unmistak- 
able acts  of  possession,  control  and  ownership,  as  a  prudent  bona 
fide  purchaser  would  do  in  the  exercise  of  his  rights  over  the 
property,  so  that  all  persons  might  have  notice  that  he  owned 
and  had  possession  of  the  property/'  In  this  case  O'Neill  was 
permitted  to  remain  in  the  possession  of  the  property,  for  the 
purpose  of  burning  the  bricks  —  and  for  aught  that  could  have 
been  seen  by  the  most  vigilant  he  owned  it  as  absolutely  and 
exdusively  as  he  would  if  nothing  had  transpired  between 
him  and  the  plaintiff.  He  employed  hands  to  assist  him  in 
the  work,  and  purchased  fuel  with  which  to  bum  the  kiln,  and 
in  all  things,  to  outward  appearances,  conducted  himself 
aa  the  owner  of  the  property.  There  was  nothing  done  by 
the  plaintiff  to  indicate  to  any  one  that  he  had  any  property 
in  the  kiln  of  bricks,  notwithstanding  he  visited  the  premises 
five  times  while  the  bricks  were  in  process  of  burning.  The 
fact  that  O'Neill  finished  the  work  of  burning  the  kiln  the  day 
before  it  was  attached,  and  informed  the  plaintiff  the  next  day 
before  the  Sheriff  levied  that  he  had  completed  the  work  and 
told  him  to  take  his  property,  does  not,  in  our  judgment,  aid 
the  plaintiff.  O'Neill  had  been  all  the  while,  from  the  time 
of  his  contract  with  the  plaintiff,  in  the  actual  and  open  pos- 
session of  the  property,  adding  by  his  labor,  care  and  skill  to 
its  value,  and  this,  too,  by  an  arrangement  made  by  him  with 
the  plaintiff.  After  he  had  done  his  work,  he  gave  the  plain- 
tiff notice  that  he  had  completed  his  part  of  his  contract,  and 
told  him  to  take  the  property.  This  was  the  first  time  it  was 
e?er  proposed  to  make  a  complete  and  final  delivery  of  the 
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property^  which,  if  it  had  been  effectaated,  would  have 
amounted  to  an  open  and  visible  change  of  the  possessioiL 
After  this  information  and  notice,  there  was  nothing  done  to 
manifest  or  render  it  evident  that  the  possession  of  O'Keill 
had  ceased,  or  .that  the  plaintiff  had  acquired  the  actual  pos- 
session of  the  property*  We  think  the  case  clearly  within  the 
mischiefs,  to  prevei^t  which  the  statute  was  passed,  and  that 
judgment  ought  to  have  been  for  the  defendant  instead  of  the 
plaintiff. 

The  judgment  is  therefore  reversed,  and  the  Court  below 
directed  to  enter  judgment  for  the  defendant, 

Mr.  Chief  Justice  Sakbxbson  expressed  no  opini<m. 

[The  foregoing  opinion  was  delivered  at  the  October  term, 
1865.  On  petition  for  a  rehearing,  the  following  opinion  was 
delivered  at  the  January  term,  1866. —  Bjbp.] 

By  the  Court,  Cubbbt,  0,  J, 

We  have  examined  the  plaintiff's  petition  for  a  rdiearing 
and  the  authorities  to  which  reference  is  therein  made.  Much 
is  said  in  the  argument  which  accompanies  the  petition  in 
relation  to  a  constructive  deliveiy  and  possession  of  personal 
property  of  a  cumbrous  and  ponderous  nature.  It  was  quite 
unnecessary  to  make  an  issue  with  the  Court  upon  the  lan- 
guage used  in  the  opinion  delivered,  as  to  the  necessity  of  an 
immediate  delivery  and  an  actual  and  continued  change  of 
possession  of  the  property  in  controversy,  in  order  to  satisfy 
the  requirements  of  the  Statute  of  Frauds.  The  distinction 
between  an  actual  and  a  constructive  possession  was  therein 
referred  to  and  explained.  In  the  sense  of  the  terms  ''  imme- 
diate delivery ''  and  '^  actual  and  continued  change  o'f  posses- 
sion," employed  in  the  statute,  a  deliveiy  and  possession  of 
cumbrous  articles  of  personal  property  may  be  fully  consum- 
mated. The  mode  and  manner  are  indicated  in  the  (pinion 
and  by  the  cases  of  Stevens  v.  Irwin  and  Lay  v.  NevUle,  therein 
referred  ta     The  plaintiff's  counsel  is  quite  mistaken  in  rap- 
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posing  that  we  overruled  Oodchaux  v.  Mvlford,  ex  neceasUale, 
by  anything  said  in  oar  opinion  in  this  case.  In  that  caae  it 
is  distinctly  held  that  the  vendor  ^^  cannot  be  allowed  to  ramain 
in  the  apparently  sole  and  exclusive  possession  of  the  goods 
after  the  sale,  for  that^"  it  is  said,  '^  would  be  inconsistent 
with  such  an  open  and  notorious  delivery  and  actual  change, 
as  the  statute  exacts^  in  order  to  exclude  from  the  transaction 
the  idea  of  fraud."  The  Court  found  that  from  the  time  of 
the  verbal  delivery  of  the  property  there  was  no  change  in  the 
poesession  and  management  of  it  irom  that  which  existed  before 
Aen,  and  that  from  that  time  until  the  burning  of  the  kiln  of 
brieks  was  completed,  O'fTeill  used  and  controlled  the  prop- 
erty as  he  had  done  before  the  sale  or  assignment;  and  fur- 
tber,  that  the  plaintiff  had  done  no  acts  to  give  notice  or 
notoriety  of  his  poesession  of  the  property.  The  facts  so 
found  rendered  the  transfer  of  the  property  invalid  as  to  cred- 
itors, not  only  within  the  rule  prescribed  by  the  statute,  but 
also  in  accordance  with  the  doctrine  dedaied  in  Oodchaux  v. 
Mulford. 

The  rule  which  our  statute  prescribes  admits  of  no  excuse 
dispensing  with  an  actual  and  continued  change  of  possession 
of  the  property  sold,  assigned  or  mortgaged,  in  order  to  place 
it  beyond  the  reach  of  the  creditors  named  therein,  and  when 
eoQsulting  the  decisions  of  other  Courts  than  our  own  it  should 
be  remembered  that  we  bave  a  statute  more  definite  and 
exacting  than  those  under  which  the  decisions  of  such  other 
Courts  were  made.  The  statute  of  13th  Elizabeth  contained 
no  provisions  similar  to  the  fifteenth  and  seventeenth  sections 
of  our  Statute  of  Frauds,  but  it  did  ccntain  a  provision,  of 
which  the  twentieth  section  of  our  statute  is  in  substance  a 
transcript  Under  that  Act  the  Courts  held  that  the  continu- 
ance of  the  vendor  in  possessicm  after  sale,  was  presumptive 
evidence  that  the  sale  was  designed  to  hinder,  delay  and 
defraud  the  creditors  of  the  vendor.  In  Edwards  v.  Harben, 
2  T.  R  587,  it  was  the  unanimous  opinion  of  the  Court  that, 
unless  possession  accompanies  and  follows  the  sale,  it  is  fraud- 
ulent and  void.     In  that  case,  the  Court  held  that  where  there 
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was  nothing  but  an  absolute  conveyance,  without  the  posses- 
sion, the  want  of  possession  was  not  merely  evidence  of  a 
fraudulent  sale,  but  that  the  sale  was  to  be  deemed  fraudulent 
in  law.  But  upon  this  point  the  tendency  of  the  later  deci- 
sions of  the  Courts  of  Westminster  Hall  has  been  to  qualify 
and  perhaps  to  overthrow  the  doctrine  declared  in  Edwards 
against  Harben,  and  to  leave  the  entire  circumstances  of  each 
case  to  the  jury  to  decide  whether  thd  presumption  of  fraud 
to  be  deduced  from  a  want  of  change  of  possession  should  pre- 
vail. In  the  American  States  the  decisions  of  the  Courts 
respecting  sales  and  mortgages  of  chattels  without  a  transmu- 
tation of  possession,  have  been  various  and  diverse.  In  some 
States  the  principle  has  been  established  that  unless  posses- 
sion follows  the  sale,  the  sale  is  by  the  statutes  13th  and  27th 
Elizabeth  to  be  held  fraudulent  in  law  and  void  as  to  creditors 
and  subsequent  bona  fide  purchasers;  while  in  others  it  has 
been  held  that  the  vendor's  retaining  possession  inconsistently 
with  the  conveyance  is  only  prima  facie  evidence  of  fraud 
which  may  be  rebutted.  That  the  question  of  fraud  is  one  of 
fact  to  be  passed  upon  by  the  jury.  In  Hatniltan  v.  BusseU, 
1  Cranch,  97,  Mr.  Chief  Justice  Marshall  approved  and  adopted 
the  doctrine  laid  down  in  Edwards  v.  Harben,  holding  that  an 
"unconditional  sale,  where  the  possession  does  not  accom- 
pany and  follow  the  deed,  is,  with  respect  to  creditors,  on  the 
sound  construction  of  ^the  statutes  of  Elizabeth,  a  fraud,  and 
should  be  so  determined  by  the  Court"  Such  a  deed,  he  said 
in  the  same  case,  must  be  considered  as  made  with  an  intent 
to  delay,  hinder  and  defraud  creditors.  In  Meeker  ▼•  Wilson, 
i  Gallison,  423,  Mr.  Justice  Story  followed  the  Court  in  Ham- 
ilton  V.  Russell.  In  both  these  cases  it  was  said  the  statute  of 
13th  Elizabeth  was  only  declaratory  of  a  principle  of  the  com- 
mon law.  The  decisions  made  under  the  statutes  of  13th  and 
27th  Elizabeth  observe  a  distinction  between  a  sale  absolute  in 
terms  and  one  made  upon  condition  which  does  not  entitle  the 
vendee  to  immediate  .possession.  Without  discussing  or  ex- 
plaining the  principle  on  which  the  distinction  is  founded,  we 
II  may  say  it  was  long  ago  discovered  that  sales  upon  terms 
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q)par4it]7  oonaifitent  with  the  oontinued  possession  of  the 
vendor  might  he  and  were  made  an  effectaal  means  of  accom- 
plishmg  frauds  against  the  creditors  of  the  vendor.  We  may 
remark,  at  this  point,  that  our  statute  has  abolished  all  dis- 
tinctions between  absolute  and  conditional  sales. 

The  Courts  which  have  attempted  to  follow  the  doctrine  of 
Edwards  v.  Harben  have  necessarily  been  much  embarrassed 
by  the  many  exceptions  to  the  rule  there  laid  down.  The 
Statute  of  13th  Elizabeth  was  re-enacted  in  New  York  in  1787. 
In  Sturtevant  v.  Ballard,  9  John.  887,  Mr.  Chief  Justice  Eent| 
in  an  effort  to  introduce  the  rule  declared  in  Edwards  v.  Har^ 
hen  and  Hamilton  v.  RvsseU,  into  the  jurisprudence  of  hia 
State,  found  it  encumbered  with  eight  exceptions,  and  by  sub- 
sequent decisions  of  the  Courts  of  England  and  of  the  several 
States  of  America  the  exceptions  became  multiplied  until  in 
the  year  1824,  Judge  Cowen,  then  Beporter,  in  an  elaborate 
note  to  the  case  of  Bissell  v.  Hopkins^  8  Cow.  189,  particu^ 
larly  enumerated  and  considered  twenty-four.  Upon  which, 
as  if  in  despair  of  ascertaining  the  status  of  the  law  on  this 
snbjeet  so  fruitful  of  controversies,  he  said:  '^When  we  look 
at  the  natare  of  the  twenty-four  different  exeeptions  to  the 
mle  in  Edwards  v.  Harben,  which  are  above  enumerated,  it  is 
time  to  ask  what  does  the  rule  amount  to  (  What  is  it  worth  t 
And  does  its  preservation  deserve  a  struggle  t  Some  of  the 
exceptions  are  almost  as  broad  aa  the  mle  itself.  The  nature 
of  the  instrument  of  sale,  the  kind  of  sale,  whether  directly 
between  the  parties,  or  on  execution,  or  distress  for  rent, 
necessity,  convenience,  customs  of  doing  business,  the  nature^ 
quantity,  relative  value,  distance,  and  place  of  the  articles 
sold,-  the  consideration,  the  relation  of  the  parties,  honesty, 
fairness,  humanity,  frimidship,  special  circumstances,  special 
reasons,  etc,  etc,  have  in  their  turn  been  called  in  by  the  dif- 
ferent cases  to  fritter  down  the  rule.  Sometimes  the  attempt 
to  apply  it  strikes  the  Judges  with  such  evident  absurdity 
that  they  no  longer  proceed  by  way  of  exception.  Instead 
of  attempting  to  untie,  they  cut  the  knot  at  once  by  denying 
the  existence  of  the  rule."    So  the  law  on  this  subject  remained 
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in  New  York,  except  perhaps  the  engrafting  upon  the  mlt 
a  few  more  exceptions,  until  in  December,  1827,  an  Act 
concerning  fraudulent  conveyances  and  contracts  was  passed, 
which,  however,  did  not  go  into  effect  until  the  first  of  Jan- 
uary, 1830.  By  this  Act  it  was  attempted  to  establish  a  rule 
settling  for  the  future  the  controversies  which,  by  diverse  and 
conflicting  opinions  of  Judges,  had  become  inveterate  to  a 
degree  rendering  it  doubtful  at  least  whether  any  stable  rule 
existed  for  the  prevention  of  frauds  upon  creditors  by  pretended 
transfers  of  personal  property.  But  the  rule  established  by 
the  New  York  Act  failed  to  prevent  the  frauds  against  whidi 
the  statutes  13th  and  27th  Elizabeth  were  aimed,  as  the  judi- 
cial history  of  that  Btate  since  the  Act  went  into  effect  ibunr 
dantly  attests.  The  fifth  section  of  the  New  York  Act,  in  its 
phraseology,  bears  a  resemblance  in  part  to  the  fifteenth  sec- 
tion of  our  statute,  but  its  import  is  very  different  The  fifth 
section  referred  to  reads  as  follows:  ^^ Every  sale  made  by  a 
vendor,  of  goods  and  chattels  in  his  possession,  or  under  his 
control,  and  eveiy  assignment  of  goods  and  chattels  by  way  of 
mortgage  or  security,  or  upon  any  condition  whatever,  unless 
the  same  be  accompanied  by  an  immediate  delivery,  and  be 
followed  by  an  actual  and  continued  change  of  possession  of 
the  things  sold,  mortgaged  or  assigned,  shall  be  presumed  to 
be  fraudulent  and  void  as  against  the  creditors  of  the  vendor, 
or  the  creditors  of  the  person  making  such  assignment,  or  sub- 
sequent purchasers  in  good  faith,  and  shall  be  conclusive  evi- 
dence of  fraud,  unless  it  shall  be  made  to  appear,  on  the  part 
of  the  persons  claiming  under  such  sale  or  assignment,  that 
the  same  was  made  in  good  faith,  and  without  any  intent  to 
defraud  such  creditors  and  purchasers."  By  the  section  here 
quoted,  the  want  of  an  immediate  delivery,  and  thereafter  an 
actual  and  continued  change  of  possession  of  the  things  sold, 
mortgaged  or  assigned,  raised  a  presumption  only  that  the 
transaction  was  fraudulent  and  void  as  to  creditors,  etc.  The 
fact  in  the  first  instance  presumed  became  a  matter  conclu- 
sively established  by  the  fact  of  a  want  of  delivery  and  an 
actual  and  continued  change  of  possession,  provided  it  was 
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not  made  to  appear  that  the  sale,  mortgage  or  assignment  was 
made  in  good  faith  and  without  intent  to  defraud  such  cred- 
itors and  purchasers.  The  fifteenth  section  of  our  statute 
declares  that  a  sale  or  assignment  so  made,  unless  it  be  accom- 
panied bj  an  immediate  delivery  and  be  followed  by  an  actual 
and  continued  change  of  possession  of  the  things  sold  or 
assigned,  shall  be  conclusive  evidence  of  fraud  as  against  the 
creditors  of  the  vendor  or  the  creditors  of  the  person  making 
such  sale  or  assignment,  or  subsequent  purchasers  in  good 
faith.  Our  statute,  it  will  be  observed,  makes  that  conclusive 
evidence  which  the  "New  York  Act  makes  only  presumptive 
evidence.  The  New  York  Act  not  only  permits  but  suggests 
that  the  parly  claiming  under  the  sale  or  assignment  impeached 
for  want  of  a  delivery  and  an  actual  change  of  possession,  may 
*^  make  it  appear  that  the  same  was'  in  good  faith  and  without 
intent  to  defraud  creditors  and  subsequent  purchasers/'  Our 
statute  admits  of  no  explanation  excusing  .the  delivery  and 
change  of  possession.  Therein  is  the  difference,  which  it  is 
manifest  the  Legislature  intended  in  order  to  exclude  all 
inquiry  as  to  the  consideration  paid  by  the  purchaser,  or  as 
to  his  motives  and  intentions  in  the  premises.  If  in  fact 
there  was  not  an  actual  and  continued  change  of  possession 
given,  the  statute  pronounces  the  transfer  fraudulent  as  to 
creditors,  and  the  Courts  have  no  ri^t  to  seek  to  evade  its 
force  and  effect  "No  excuse  or  explanation  for  want  of  an 
actual  and  continued  change  of  possession  can  be  entertained, 
and  it  is  quite  useless  to  cite  decisions  made  under  the  stat- 
utes of  Elizabeth  and  of  New  York,  or  other  States,  allowing 
the  want  of  an  immediate  delivery  and  an  actual  and  continued 
change  of  possession  to  be  explained  or  accounted  for  as  author* 
itative  expositions  of  the  rule  which  our  statute  has  prescribed. 
The  rehearing  must  be  denied. 

Hr.  Justice  Savdebsoh  expreesod  no  Cf^nkik 
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THE  PEOPLE  V.  ANTONIO  SASSOVICa 

OoKBTiTDTXONij.iTz  OF  LAWS. —  An  Act  deliberately  paeaed  hj  tbe  Leglalatiirt 
must  be  regarded  by  the  Courts  aa  yalid  naJesa  It  la  clearly  and  manlfeat!/ 
repugnant  to  some  provision  of  the  Constitution. 

NuMBBB  ov  JcDiciAL  DiSTBXCTa  IV  THiB  Stati. —  Soctloii  llt»  of  Article  TI 
of  the  Constitution  does  not  restrict  the  number  of  Jodldal  dlatrlcts  In  tbla 
State  to  fourteen,  proylded  tbe  number  la  Increased  by  a  two-thlrda  vote  ai 
the  Legislature. 

Tbm  Titlb  to  ak  Ofpicb  cannot  bs  qubstiombd  GoLLATmBALLT.^^  One  enter- 
ing Into  tbe  possession  of  the  office  of  Judge  of  a  District  Court,  '1^  color  of 
right,  becomes  a  Judge  de  facto,  and  hts  title  to  the  office  can  bt  questioned 
only  by  an  action  brought  directly  for  that  purpoae. 

Appeal  from  the  District  Courts  Fifteenth  Judicial  Difltrid^ 
City  and  County  of  San  Francisco. 

The  appellant  was  tried  Jn  the  Fifteenth  District  Court,  in 
and  for  the  City  and  County  of  San  Francisco,  at  the  June 
term  of  said  Court,  1865,  for  the  crime  of  murder,  was  found 
guilty  by  the  jury  of  murder  in  the  first  degree,  and  sentenced 
to  be  hung. 

Prior  to  judgment,  appellant  moved  said  Court  in  arrest  of 
judgment  upon  two  ground*: 

First  —  That  there  is  no  such  Court  as  the  Fifteenth  Judi- 
cial District  Court  of  the  State  of  California  legally  in  exist- 
ence, because  the  Constitution  of  the  State  limits  the  number 
of  judicial  districts  to  fourteen,  and  the  Legislature  has  no 
power  to  increase  or  diminish  them. 

Second —  That  the  Governor  of  California  had  no  authority 
under  the  Constitution  to  appoint  Hon.  8.  H.  Dwinelle  to  act 
as  Judge  of  aaid  Court,  admitting  the  same  to  be  legally 
organized  by  the  Act  of  the  Legislature  of  1864,  and  therefore 
the  trial  and  conviction  of  appellant  was  coram  nonjudice. 

The  Court  denied  the  motion  in  arrest  of  judgment^  to 
which  ruling  the  defendant  excepted* 

George  W.  TyUer,  for  Appellant. 

I  contend  that  the  number  of  judicial  districts  in  this  State 
is  fixed  by  the  Constitution  at  ^'fourteen,''  and  that  the  num- 
ber cannot  be   increased  or  diminished  by  the  Legislature. 
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That  the  munber  of  districts  to  which  the  State  must  be  divided 
into  is  fonrteen,  no  one  will  deny.  That  the  Legislature  is  not 
given  the  power  to  increase  or  diminish  that  number  in  ezpresa 
terms,  is  apparent  upon  the  face  of  the  infitrument  If  the 
power  exists  it  must  be  implied  from  the  langua^  used.  It  can 
be  implied  from  no  other  word  than  that  of  "  alteration."  Some- 
thing is  "  subject  to  alteration."  What  is  it  i  Why,  the  "  four- 
teen judicial  districts."  The  L^slature  can  alter  these  dis- 
tricts "from  time  to  time,"  that  is,  take  a  county  from  one  and 
add  to  another,  or  provide  for  the  organization  of  new  counties, 
and  place  them  in  either  of  the  districts  at  pleasure,  '^as  the 
public  good  may  require,"  but  they  cannot  interfere  with  the 
number. 

The  meaning  of  the  word  "alteration"  is,  "the  act  of  mak- 
ing different,  or  of  varying  in  some  particular;  an  altering  or 
partial  change;  also,  the  change  made  or  the  loss  or  acquisi- 
tion of  qualities,  not  essential  to  the  form  or  thing."  It  applies 
to  an  article  or  thing  already  in  existence,  and  in  which  article 
or  thing  some  partial  change  is  mad^  Power  to  alter  cannot 
imply  power  to  create.  They  are  as  distinet  and  different  as  it 
is  possible  to  imagine. 

John  W.  DwineUe,  for  Bespondenl 

The  appellant  insists  that  Ae  number  of  distriets  was  limited 
by  the  above  section  to  fourteen,  and  that  the  power  of  altera* 
tion  therein  conferred  on  the  Legislature  applies  solely  to  the 
boundaries  of  the  districts  so  established;  the  respondents  con- 
tend that  such  power  of  alteration  extends  to  the  number  of  the 
districts,  BO  that  the  Legislature  oould,  under  the  terms  of  the 
Obnstitulion,  increase  the  number  of  districts  beyond  the  origi* 
nal  number  of  fourteen. 

What  is  the  substantive  matter  of  the  provision  under  ccm* 
siderationt  It  is  simply  legislating  concerning  the  number  of 
judicial  districts  whidi  were  then  to  be  created  for  the  State 
of  California.  The  Legislature  were  to  begin  with  the  num-? 
ber  of  fourteen.     It  was  the  number  of  districts  which  was 
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the  subject  matter  of  this  oonstitatiaiial  legislation,  and  to  that 
number,  therefore,  the  qualifying  phrase  '^  subject  to  such  al- 
teration from  time  to  time,"  must  refer  to  its  antecedent  The 
phrase  '^  districts  "  is  a  mere  qualification  of  the  nmnber.  Four- 
teen what  ?  '^  Lito  a  number  of  districts,  which  shall  be  four- 
teen," is  the  answer;  and  that  is  the  full  reading  of  the  phrase, 
the  word  '^  number "  being  understood.  So  stands  the  result 
of  logical  analysis. 

By  the  Court,  SAxmEsaoir,  J. 

The  following  points  are  made  upon  this  appeal; 

1.  That  the  Act  of  the  4th  of  .April,  1864  (Statnten  of 
1863-64,  p.  497),  by  which  the  number  of  judicial  districts 
was  increased  to  fifteen  is  in  conflict  with  the  fifth  section  of 
the  Sixth  Article  of  tfie  Oonstitution,  and  therefore  null  and 

2.  That  admitting  the  Act  in  question  to  be  eonstitational^ 
so  far  as  the  creation  of  the  Fifteenth  Judicial  District  is  con- 
eamed,  the  Oovemor  had  no  power,  under  the  Constita- 
tion,  to  appoint  and  commiMion  a  Judge  of  the  Oourt  thereby 
created,  as  required  and  directed  by  the  sixth  section  of  said 
Act. 

The  rules  by  which  Constitutions  are  to  be  construed  when 
tlie  ralidity  of  an  Act  of  the  Legislature  is  brought  in  quee- 
tion  were  elaborately  considered  by  us  in  Bourland  y.  Hildreth, 
S6  Cal.  180-225,  and  therefore  need  not  be  specially  con- 
sidered in  this  place.  It  is  well  settled  that  every  Act  ddibe- 
ntely  passed  by  the  Legislature  must  be  regarded  by  the 
Courts  as  ralid  unless  it  ia  clearly  and  manifestiy  repugnant 
to  some  provision  of  the  Constitution.  The  people  must  not 
be  deprived,  by  judicial  construction,  of  their  prerogative 
right  to  declare,  through  the  Legislature,  what  shall  be  the 
rule  in  a  given  case  upon  the  mere  conjecture  or  suspicion 
that  they  have  already  declared  their  will  upon  that  subject 
in  the  Constitution.  Nothing  short  of  a  constitutional  pro- 
hibition, so  explicit  and  clear  as  to  leave  no  reasonable  doubt 


Jan.^  1866.]  Psopia  v.  Samoyioh.  488 


OpiataB  «(  tte  Oiurt  — BandenoB,  J. 


upon  the  mind^  can  justifj  the  Oonrts  in  dedaring  an  Act  'of 
the  Legiglatuie  null  and  Toid«  If ,  in  the  presence  of  oppoaing 
reasons  the  jndicial  mind|  guided  by  legal  rules  of  oonstruo- 
tion,  hesitates,  the  question  is  already  decided  and  a  eondii- 
sion  is  already  reached* 

The  language  of  the  Constitation  whloh  the  preaent  case 
presents  for  constmction^  ia  aa  follows: 

''An.  6,  Ssa  6.  The  State  shall  be  divided  by  the  L^s- 
lature  of  1863  into  fourteen  judicial  districts,  subject  to  such 
alteration  from  time  to  time,  by  a  two-thirds  vote  of  all  the 
members  elected  to  both  Houses,  aa  the  public  good  may 
require."    ♦     ♦    •    ♦ 

It  is  claimed  on  tha  part  of  the  appellant  diat  the  number 
of  the  districts  ia  permanently  fixed  and  eatablished  by  the 
foregoing  provision  of  the  Constitntion,  and  that  the  L^slar 
tore  therefore  has  no  power  either  to  increase  or  diminish  it 

In  support  of  this  construction  we  x^nat  confess  that 
oonnael  for  the^  api>ellant  baa  filed  an  able  and  ingenious  argu- 
ment, but  in  our  judgment  it  lacks  that  conolusiveneas  which 
the  rule  of  construction  already  suggested  demands.  The 
iigoment  is  drawn  mainly  from  the  rules  of  syntax,  and  chiefly 
turns  upon  the  question  as  to  what  is  the  antecedent  of  the 
qualifying  phraaei,  '' subject  to  such  alteration,''  eto.  And  it 
is  daimed  Uiat  the  ante(»^ent  of  that  phrase  finds  full  expres- 
sion in  the  ain^  word  '^districts."  That  snoh  ia  the  caae, 
when  considered  in  the  light  of  the  strictest  rulea  of  syntax, 
cannot  be  affirmed  beyond  all  reasonable  doubt,  in  our  judg- 
ment. 

A  qualifying  phrase  does  not  always  bear  relation  to  a 
single  word,  noun  or  pronoun,  as  its  antecedent;  on  the  con- 
trary it  may,  and  frequently  does,  have  another  phrase  or  sen- 
tence aa  its  object  of  relation.  Treating  the  question,  then, 
as  I  question  in  grammar  only,  may  it  not  bei  claimed  with 
equal  certainty  that  the  entire  phrase  '^  fourteen  judicial  dis- 
tricts" 18  the  antecedent  of  the  phrase  ^^  subject  to  be  altered." 
If  80  the  word  '' fourteen '^  ia  brought  within  the  operation  of 
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the  words  "  to  be  altered "  or  "  alteration,"  to  Tise  the  precise 
word  employed  in  the  Constitution,  and  is  qualified  thereby. 
Thus  the  exact  antecedent  of  the  phrase  in  question  may  be 
f oimd  in  a  full  answer  to  the  question,  ^'  what  is  to  be  subject 
to  alteration?"  which  answer  is,  "the  fourteen  judicial  dis- 
tricts*"  If  the  entire  expression  •'Hhe  fourteen  judicial  dis- 
tricts" may  be  taken  as  the  grammatical  antecedent  of  the 
qualifying  phrase  in  question  it  follows  that  the  Legislature 
may  "alter"  the  number  of  the  districts  as  well  as  their 
extent 

But  it  is  claimed  that  to  thus  interpret  the  word  "  altera- 
tion" is  to  strip  tha  verb  "to  alter"  of  its  own  appropriate 
•ense  and  to  use  it  in  the  sense  of  "  to  create."  The  criticism, 
howeror,  is  without  substance.  "To  alter"  is  "to  change.^' 
While  it  might  be  more  exaot,  when  speaking  of  a  number 
with  a  yiew  to  its  change^  to  employ  tiie  words  "increase'' 
or  "  diminish "  it  cannot  be  affirmed  but  th/^r  places  may  be 
effiflienUy  filled  by  the  words  "to  change"  or  "to  alter." 
On  the  contrary  each  of  the  two  latter  are  more  comprehen- 
sive terms  and  embrace  both  of  the  former.  It  is  not  a  viola- 
tion of  usage^  which  is  the  law  of  language,  to  speak  of  the 
increasing  or  diminishing  of  a  given  number  as  a  change  or 
alteration  of  the  number,  although  perhaps  less  exact  than  the 
words  "  increase"  and  "  diminish."  Were  one  to  speak  of  the 
ohange  or  alteration  of  the  number  of  the  districts  or  counties 
of  the  State,  there  could  be  no  doubt  as  to  his  meaning,  nor 
oould  his  language  be  made  the  subject  of  just  criticism. 

But  without  dwelling  further  upon  this  line  of  argument 
it  is  sufficient  to  say  that  all  questions  depending  for  their 
solution  mainly  upon  the  rules  of  syntax  must  be  solved  more 
by  mere  intuition  than  by  reasoning  and  deduction.  In  such 
cases  the  view  is  generaUy  limited  to  a  single  sentence  or  a 
phrase.  We  read  the  disputed  passage  and  the  mind  intui- 
tively perceives  that  its  meaning  is  obvious  or  doubtful,  or 
that  from  a  want  of  exactness  in  its  terms,  it  is  susceptible  of 
two  readings.  The  one  or  the  other  <x>nelusion  is  readied 
immediately  without  the  intervention  of  otiier  ideas  bronght 
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into  play  by  aome  proceed  of  reafioning  upon  the  meaning  and 
eoUocation  of  wordk 

So  it  is  in  the  present  caaei  We  hai^e  carefully  read  tiie 
language  in  question  and  are  not  prepared  to  say,  beyond  all 
reasonable  doubt^  that  the  legialatiye  conBtmetion  is  not  cor- 
rect 

A  farther  argnment  in  support  of  otir'  eondnsion  might  be 
drawn  from  a  comparison  of  the  langaage  of  the  old  Constita- 
tion  with  that  mider  consideration,  and  a  reference  to  the  con- 
struction of  the  former,  as  universally  recognised  and  sanctioned 
by  every  department  of  the  State  government  from  its  f ounda- 
ti(si  mitil  the  recent  change  in  its  fundamental  law;  but  we 
deem  further  discussion  unnecessary  and  are  content  to  leave 
the  question  at  the  point  already  reached. 

That  the  second  point  cannot  be  sustained  in  lliia  action 
does  not  a^it  of  debate.  The  person  who  filled  Ae  office  of 
Judge  at  the  time  this  case  was  tried  was  appointed  and  com- 
missioned by  the  Oovemor  under  and  in  pursuance  of  the 
provisions  of  the  Act  in  questioiL  He  entered  therefore  under 
eolor  of  right  and  title  to  the  office,  and  became  Judge  de  facto 
if  not  de  jure,  and  his  title  to  the  office  cannot  be  questioned 
in  this  collateral  mode.  {The  People  v.  White,  24  Wend.  689 ; 
Uclngtry  v.  Taavner,  9  John.  135;  HUdreth's  Hevn  v.  Mc- 
Intire's  Devisee,  1  J.  J.  Marshall,  206*)  His  title  can  only  be 
questioned  in  an  action  brought  directly  for  that  purpose  as 
provided  in  the  fifth  chapter  of  the  Practice  Act  The  acts  of 
d$  facto  officers  must  be  held  valid  as  respects  the  public  and 
the  rights  of  third  persons.  A  contraiy  doctrine,  for  obvious 
reasons,  would  lead  to  most  pernicious  results. 

The  judgment  is  affirmed  and  the  Oourt  below  is  direeted 
It)  appoint  a  day  for  the  exeontion  of  its  sentcpca 
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▲Bxsnio  raoM  Posssssioir  umdhi  av  VvwoKomum  Dap.—  PuMHiitnii 
of  real  estate  by  the  grantee  In  a  prior  unrecorded  deed  Is  not  o<  Itself  co«- 
elnslTe  notice  of  the  grantee's  title  to  a  subsequent  purchaser  whose  de«d 
Is  first  recorded,  but  such  possession  Is  only  evidence  tending  to  prove  notlco. 

■IMS. —  If  the  grantee  in  a  prior  unrecorded  deed  relies  alone  on  the  fact  of 
possession  of  the  property  sold,  to  show  notlet  to  a  subsequent  purchaser 
whose  deed  Is  first  recorded,  the  subsequent  purchaser  may  show  In  rebuttal 
that  he  used  due  diligence  In  making  Inquiry  and  failed  to  attain  a  knowledge 
of  the  prior  nnreeorded  deed. 

8A.1UL — Open,  notorious,  and  exclnslTO  possession  of  a  prior  grantso  In  an 
unrecorded  deed  is  sufficient  to  put  a  subsequent  purchaser  whose  deed  la 
first  recorded  upon  Inquiry,  and  such  possession  is  soffclent  OTldenea  of 
notice,  nnless  tho  sobseqnent  purchaser  after  making  dns  iaqairy  fails  to 
attain  a  knowledge  of  the  unrecorded  deed. 

▲  Pbiob  Dbbd  not  Conclusxyi  as  to  Titlb. —  ▲  deed  which  has  been  ro- 
eorded  Is  not  eonduslTe  erldeneo  of  title  In  tlie  grantee,  as  against  a 
grmntos  In  a  prior  nnreeorded  deed  who  is  In  possession. 

CmsouiUTioN  OF  CAusn  iM  SuPBUUR  Court. — If  the  plaintiff  and  defend- 
ant each  appeal  from  different  portions  of  the  same  Judgment,  and  the 
parties  do  not  stipulate  that  either  transcript  may  be  added  to  the  other, 
each  appeal  orast  be  heaid  «b  ita  •wb  tnaacript. 

Appxal  from  the  District  Oourt,  Elevoith  Judicial  District, 
Oalaveras  County. 

The  Court  gave  judgment  in  favor  of  plaintiff  for  six  sev- 
enths^ and  in  favor  of  defendants  for  one  seventh  of  the  quartz 
ledgOy  the  property  sued  for. 

The  other  facts  are  stated  in  the  opinion  of  the  Oourt 

/•  P.  Barber,  iar  Appellant. 

Sloan  A  Provines,  for  Respondents. 

The  fact  stated  is  that  '^  Morgan  was  an  owner  and  in  pos- 
session of  his  interests  in  the  mine,  superintending  and  work- 
ing the  same  through  himself  or  his  agents."  How  was  Mor- 
gan in  possession  ?  The  answer  is:  **  Through  himself  or  bis 
agents."  This  may  be  true,  although  Morgan,  in  person,  never 
came  within  one  hundred  miles  of  the  mine.  The  statement 
of  Morgan's  possession  discloses  no  fact  from  wfaick  nodoe  earn 
1)6  inferred. 
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fij  the  Courts  Rhodss^  J. 

The  plaintiff  appealed  from  that  portion  of  the  judgment, 
which  was  entered  in  favor  of  the  defendant  for  one  seventh 
of  the  premises  sued  for.  This  appeal  and  the  appeal  desig- 
nated as  Ko.  369  are  taken  from  different  portions  of  the  same 
judgment  The  first  appeal  was  heard  upon  the  judgment 
roll  alone,  and  this  cause  is  presented  on  a  statement  on  appeal 
filed  by  the  plaintiff,  to  which  is  attached  a  stipulation,  by 
which  it  is  agreed,  among  other  things,  that  the  cause  '^  may 
be  aigaed  on  the  foregoing  statement''  The  causes  have  not 
been  consolidated  in  tliis  Court,  and  the  parties  have  not  stipu* 
lated  that  either  transcript  may  be  added  to  the  other,  and 
this  cause  must  be  heard  on  the  transeript  filed  herein,  with- 
est  the  aid  of  that  filed  on  the  appeal  taken  by  the  defendants. 

The  rehearing  was  granted  in  this  cause  mainly  that  a  re- 
sigmnent  might  be  had  upon  the  question  of  notice  to  the 
defendants  of  certain  unrecorded  deeds  under  which  the  plain* 
tiff  daims^  made  prior  to  the  deed  under  which  the  defendants 
eUiuL 

It  appears  f ncmi  the  statement,  that  the  deeds  to  Morgan, 
under  whom  the  plaintiff  claims,  all  of  which  were  executed 
prior  to  the  year  1858,  were  recorded  on  the  17th  day  of 
October,  1860;  and  that  the  constable's  deed  under  which 
the  defendants  daim  was  executed  July  7th,  1869,  and  was 
morded  on  the  22d  day  of  September  following;  and  that 
the  constable's  sale^  in  pursuance  of  which  the  deed  was  e3» 
outed,  took  place  on  the  28th  of  December,  186&  The  state* 
oaent  does  not  contain  a  finding  of  the  facts  nor  the  evidenoe, 
except  certain  portions  of  that  introduced  by  the  defendants, 
to  whidi  objections  were  taken  by  the  plaintiff,  but  certain 
facts  are  stated  as  f aets  in  the  case.  It  is  stated  as  a  fact  that 
^Morgan  waa  an  owner  and  in  possession  of  his  interests  in 
^  mine,  superintending  and  working  the  same  through  him- 
adf  or  1^  agents  from  the  year  1861  to  the  time  of  the  evic- 
tion by  the  defendants  or  their  grantors  in  1859.".  The  only 
interest  i^  the  mine  that  is  stated  in  the  transcript  to  have 
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vested  in  Morgan  was  the  interest  of  Rowe,  whi<di  was  the 
undivided  one  ^venth  of  the  mine.  It  further  appears  that  in 
the  progress  of  the  trial  "the  Court  decided  that  as  the  vari- 
ous deeds  of  Rowers  interest  vesting  the  same  in  Morgan  were 
not  recorded  until  after  the  constable's  deed  to  the  execution 
creditors,  who  became  purchasers  under  such  execution  for  the 
amoimt  of  their  judgment,  said  execution  creditors  and  pur* 
chasers  were  subsequent  bona  fide  purchasers,  for  a  valuable 
consideration  without  notice;  that  their  deed,  being  first 
recorded,  had  priority  over  Morgan's  subsequently  recorded 
deed,  and  entitled  them  to  Rowers  interest  of  the  one  seventh 
BO  purchased  by  them  at  the  constable's  sale,  to  which  decision 
plaintiff  then  and  there  excepted." 

Possession  under  an  unrecorded  deed  evidence  Uiriding  to  prove 

notice. 

The  plaintiff's  position  is  that  the  possession  of  Morgan,  in 
the  manner  set  forth  in  the  statement,  was  notice  of  his  unre- 
oorded  deeds,  and  the  defendants  contend  that  it  was  merely 
evidence  tending  to  prove  such  notice. 

No  case  has  heretofore  been  before  the  Court  tequiring  a 
decision  of  the  precise  question  now  presented.  Notice  of 
the  existence  of  a  deed  is  of  two  kinds,  actual  or  constructive* 
Neither  the  cases  nor  the  text  writers  altogether  agree  in  their 
classification  of  notices.  In  most  cases,  all  descriptions  of 
notices  except  positive  —  those  in  which  the  knowledge  of  the 
deed  is  brought  directly  home  to  the  party  —  are  held  to  be 
included  among  constructive  notices;  but  in  others,  all  notices 
that  are  not  deduced  as  conclusive  presumptions  of  law  arising 
from  a  given  state  of  facts,  are  considered  to  fall  within  the 
class  of  actual  notices.  (Sto,  Eq.  Juris.  Sec.  399;  Dey  v. 
Dunham,  2  John.  Ch.  It  182 ;  Orimstane  v.  Carter,  8  Paige, 
421;  Jackson  v.  Van  Yalkenberg,  8  Cow.  260;  Tvitle  v,  Jack- 
son, 6  Wend.  213 ;  and  see  also  Williamson  v.  Brown,  16  N.  T. 
354,  in  which  Mr.  Justice  Selden  ably  reviews  the  authprities 
on  this  question.) 

A  recorded  deed  is  an  instance  of  oonstruetive  AOticei,  and 
upon  proof  being  made  that  it  has  been  duly  reoorded,  the 
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pieeumpdoB.  of  notice  to  the  fubeequent  purchaser  arises,  and 
die  presumption  is  a  condusive  presumption  of  law,  and  no 
opposing  evidence  is  admissible.     But  -whether  the  notice  of 
the  imreoorded  deed,  implied  from  the  fact  of  possession  of 
the  pr^nises  by  the  grantee,  maj  properlj  be  included  within 
the  one  or  the  other  of  the  kinds  of  notice,  it  could  not  be 
maintamed,  nor  is  it  in  any  ease  said,  that  upon  proof  of  such 
possession  the  opposite  party  is  precluded,  as  in  the  case  of  the 
reooirded  deed,  from  offering  any  evidence  to  repel  the  impli- 
cation of  notice,  nor  that  the  implication  arises  from  the  single 
fact  of  possession,  ind^endent  of  any  other  fact  in, the  case. 
If  tUs  be  true,:  thct  presumption  is  not  a  conclusive  presump- 
tion; and  the  fact  of  possession  is  only  evidence  tending  to 
prove  notice.    Neither  the  recorded  deed  in  the  one  case,  nor 
the  possession  of  the  grantee  of  the  unrecorded  deed  in  the 
other,  is  the  ultimate  fact,  but  notice  is  the  ultimate  fact  to  bid 
estabUsfaed  by  the  evidence.     Upon  proof  being  made  of  the 
record  of  the  deed,  the  notice  necessarily  results  by  operation 
of  law;  but  not  so  upon  proof  of  possession,  for  the  possession 
may  be  taken  and  held  in  such  various  modes,  and  accompanied 
by  so  many  qualifying  circumstances,  that  each  case  must 
depend  upon  its  own  peculiar  features,  and  therefore  proof  of 
poBseasion  is  not  of  itself  decisive  without  regard  to  the  other 
fiMste  of  the  ease. 

This  becomes  apparent  upon  noticing  one  of  the  many  cases 
that  will  readily  occur  to  the  mind.  The  general  rule  is  — 
except  in  cases  of  conclusive  presumptions,  like  the  recorded 
deed,  actual  notice  of  the  deed  to  the  agent  of  the  subsequent 
puiehaser,  the  recital  in  his  deed  of  a  former  deed,  etc  —  that 
whatever  puts  the  party  upon  inquiry,  provided  inquiry 
becomes  his  duty,  is  in  judgment  of  law  notice  to  him.  Take 
the  case  where  the  holder  of  the  unrecorded  deed  is  personally 
in  the  open,  notorious  and  exclusive  po^sessioii  oj^  the  premises, 
and  who  upon  inquiry  being  mad&  ais JoJ44:4fH.  fs^^l^  f 
daim  derived  from  a  hostile  aouroe;  or  the  caaejvvnere  the 
peiaon  apparently  in  .possession  is  .stfl^sequently  fbown  to  be 
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the  seirant  of  the  owner,  and  who  refoset  to  aafww  aa^ 
inquiry  ooneeming  the  title  by  whioh  he  holds;  in  neithei 
case  will  notice  be  implied*  And  so  in  eveiy  case^  when 
posseesion  in  any  of  its  various  oharacten  is  proTeOy  if  th< 
facts  of  the  case  are  not  sufficiently  certain  as  to  time,  place 
persons  and  circumstances,  to  put  the  subsequent  purehase: 
upon  inquiry;  or  if,  after  having  pursued  the  inquiry  wit! 
proper  diligence,  he  fails  to  attain  the  knowledge  of  the  unre 
corded  deed,  notice  will  not  be  presumed.  Notice,  therefore 
is  the  ultimate  fact  to  be  proven,  and  possession  is  evidenci 
upon  that  issue,  and  it  may  or  may  not  be  sufficient)  accord 
ing  to  the  circumstances  of  the  particular  case;  it  being  under 
stoody  of  course,  that  the  open,  notorious  and  exclusive  pos 
session  of  the  prior  purchaser  is  sufficient  to  put  the  snbee 
quent  purchaser  upon  inquiry,  and  from  that  fact  alone,  notio 
of  the  unrecorded  deed  shoidd  be  found,  unless  he  shows  thai 
he  pursued  the  inquiry  with  proper  diligence,  and  failed  U 
attain  knowledge  of  the  deed.  (See  KendaU  r.  Lawrence,  2i 
Pick.  544;  Bell  v.  TivUight,  2  Foster,  N.  H.  618;  MeMechm 
V.  Griffing,  3  Pick.  156 ;  Wiaiameen  r.  Brown,  16  N.  T.  864.] 
It  was  held  in  Hunier  v.  Waieon,  IS  OaL  878,  ^that  tb 
open  notorious  possession  of  real  estate^  by  one  having  ai 
unrecorded  deed  for  it,  is  evidence  of  notice  to  a  subeequem 
purchaser,  of  the  first  vendee's  title;"  and  it  was  so  decidec 
also  in  Stafford  t.  Lieh,  7  Cal.  489.  Mr.  Chief  Justice  Tidi 
says,  in  Leetrade  v.  Barlh,  19  Cal.  676 :  ^  This  possession  anc 
occupation  were  sufficient  to  put  the  purchaser  upon  inquir; 
as  to  the  interest^  legal  or  equitable,  which  the  defendant 
held  in  the  premises,  and  that  inquiry  should  have  been  noLadc 
of  the  defendant  thus  in  the  possession  and  occupation."  li 
is  not  said,  however,  that  the  possession  was  per  se  notice,  and 
if  it  could  be  so  held,  the  inquiry  incumbent  upon  him  woulc 
be  useless,  for  he  would  be  chargeable  with  notice,  whethei 
the  inquiry  could  or  could  not  result  in  a  discovery  of  the  real 
facts  of  the  case.  In  Button  v.  Warachauer,  21  Cal.  627, 
some  of  the  language  of  the  Chief  Justice  is  broad  enough  tc 
express  the  idea  that  possession  amounted  to  notice^  but  the 
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oonteoct  itself  dearly  Bhows,  as  does  the  concurring  <q^im<m  el 
Mr.  Justice  Norton,  that  it  was  only  intended  to  be  said,  that 
the  possession  of  the  defendant  in  the  case,  open,  notorious 
and  ezdnsive  as  it  was  found  to  hare  been,  was  suffieient  to 
put  the  subsequent  purchaser  upon  inquiry^  as  to  the  interest 
held  by  the  defendant. 

In  this  case,  as  presented  to  us,  there  is  the  single  fact  that 
Morgan  was  in  possession  of  his  interests  in  the  mine,  super- 
intending and  working  the  same  through  himself  or  his  agents, 
but  the  evidence  on  that  point  is  not  given,  nor  does  it  appear 
that  the  Court  found  that  the  defendants  did  or  did  not  have 
notice  of  Morgan's  deeds.  If  the  evidence  were  all  before  xtM, 
in  respect  to  Morgan's  possession,  and  the  inquiry,  if  any, 
instituted  by  the  defendimt,  it  would  not  be  proper  for  ns  to 
aasiune  the  functions  of  the  District  Conrt^  and  find  the  iaoli 
of  the  case. 

The  defendants  must  prevail,  unless  they  had  notfoe  of  Ao 
imrecorded  deeds  to  Morgan;  but  it  appears  from  the  etis^  M 
presented  in  the  transcript,  that  the  Court  below  wholly  dir 
regarded  the  evidence  establishing  the  fact  of  Morgan's  poasea 
non,  and  gave  priority  to  the  constable's  deed,  throuj^  whicli 
the  defendants  elaim,  solely  on  the  ground  that  it  was  first 
morded.  This  was  error,  for  the  fact  stated  in  relation  to  the 
poeaeasioai  of  Morgan,  tended  to  prove  notice  to  the  purchasers 
at  the  constable's  sale,  and  priority  should  not  have  been 
assigned  to  the  constable's  deed,  because  first  recorded,  irre- 
•peetive  of  the  question  of  notice  to  the  purchasers,  of  the 
ftdstenoe  of  Morgan's  deeds. 

Judgment  for  the  defendants,  for  the  one.  seventh  of  the 
premises  sned  for,  reversed,  and  the  cause  remanded  for  a  new 
trial  ae  to  that  portion  of  thepremiaea. 
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SjlNRT  RICE,  Administeatoe  of  the  Estate  of  Johji 
'  KiTTLEMAH,  Deceased,  v.  JAMES  CUNNINGHAM  ei  ah. 


Twuit  WHnr  Bnomica  n  CoirruoTiii«.r-Tlit  SiiprtnM  Court  win  not 
disturb  tbb  Ttrdlct  if  tb«  •Tidence  wis  eonfllctinf ,  stsii  thoof  h  the  Jndgi 
who  passed  on  ths  motion  for  a  new  trial  did  not  preside  at  the  trial,  lAd 
for  that  reason  declined  to  reriew  the  eTidence. 

WkAT  oonariTUTM  A  COKVLiCT  IN  EnDBTCB. — The  Bnpreme  Ooart  alwayi 
rerlews  the  OTldenee^  if  the  point  la  made  that  the  yerdict  la  contrary  to  ths 
OTldence^  and  If  they  find  there  is  a  sabstantial  conillct  in  the  Bame»  so  thai 
the  Jory  might  find  either  way,  without  becomlnf  ohnoxloos  to  the  charse  ol 
passion,  prejudice,  mlaoonceptkni,  or  caprice^  the  Tordict  will  not  be  dl» 
tnrbed. 

Rbcosd  of  Air  Alcaldb'8  Gbamt  as  BTZDBNcn. — One  who  Introdoces  and 
reads  in  erldence  the  record  of  a  grant  of  a  lot  in  the  record  book  ol 
original  grants  made  by  an  Alcalde  In  San  Francisco  prior  to  the  establisli- 
ment  of  cItII  goTemment  in  Califocnia,  may  also  be  required  to  ezhtbit  to  the 
jury  whaterer  words  are  found  in  the  margin  of  the  record  showing  that 
the  grant  was  not  taken,  and  the  cross  lines  on  the  same.  If  there  are  any. 

IMTBODUCTION  OF  Btiobncb  odt  OF  ITS  ORDBB. — The  bare  fact  that  eTideoci 
Is  brought  to  the  notice  of  the  jury  out  of  its  regular  order.  Is  no  ground  foi 
a  new  trial.  If  the  erldence  would  hare  been  competent  in  any  stage  ol 
the  trial. 

■riDnrai  ox  Algaldi's  QBAim.—  If  the  party  to  aa  action  relies  upoa  the 
record  of  a  grant  la  the  record  book  of  Alcaldes*  original  grants  to  prorf 
his  title  to  a  lot  In  Ban  Francisco,  and  claims  that  entries  on  the  margia 
of  the  record,  and  cross  lines  of  cancellation  on  the  same,  were  placed  then 
after  the  grant  was  suide,  to  defraud  him,  It  may  bo  ahewa  that  tbo  muni- 
cipal fees  lor  the  grant  were  ae?er  paid,  and  that  the  grant  waa  now 
dellyered;  also,  the  circumstances  under  which  the  grant  was  made,  and 
by  whom  and  under  what  circumstances  It  was  cancelled  on  the  record, 
may  be  shown. 

•fATBiinm  OF  A  DacBASB^  Fnaaov  —  Efiunncn  of. — Tbo  statemaats  of 
one  who  claims  a  lot  of  land,  made  to  a  stranger,  after  It  has  been  taken 
possession  of  by  one  who  claims  adrersely  to  him,  are  not  admissible  in 
OTldence  in  faror  of  his  heirs  In  an  action  brought  1^  them  to  rocofer 
possession  of  the  same. 

EiOHT  TO  oiTB  BykDnNcn  OF  FoBMBB  BTAmiinNTa  MAon  ST  A  WmrasB.^ 
The  former  statements  of  one  who  Is  a  witness  on  a  trial,  cannot  be  glTCB 
in  erldence  by  the  opposite  party,  except  for  the  purpose  oC  loipeschjaent 
and  then  not  unless  the  witness  waa  queationed  aa  to  such  former  state- 
BientB  madt  bf  hlai. 


Appxai<  from  the  District  Court,  Twelfth  Judicial  District, 
Gitj  and  County  of  San  Franciscow 

This  action  was  brought  to  recover  poaaession  of  a  tStj  vara 
lot  en  the  northeast  comer  of  Buah  and  MontfOooMy  atreoto, 
in  the  City  of  San  Franoisca 


T  "^ 
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The  plaintiff  dailned  thiit  tlia  *  ml60laley  John  Eittleman, 
owned  the  lot  under  an  Alcalde's  grant  iaaued  to  him  bj 
George  Ujde,  Alealde  of  San  Jf rancisoo  in  1846.  He  asserted 
that  the  original  grant  delivered  to  Kittleman  had  been  loat^ 
and  to  prove  its  issuanee,  introduced  in  evidence  the  book  of 
original  grants  of  Alcaldes  in  San  Francisca  On  pages  two 
hundred  and  thirty-seven  and  two  hundred  and  thirtj^ight  of 
this  book,  were  a  form  of  petition  of  Kittleman  for  a  grant  of 
&e  bt,  dated  December  26th,  1848,  with  Kittlemau's  name 
appended,  with  a  space  left  for  a  cross,  and  the  words,  '^  his 
mark,'^  in  the  form  usually  adopted  when  the  party  cannot 
write,  and  signs  by  making  his  mark,  but  there  was  no  crois 
or  mark —  and  a  griant,  signed  by  the  Alcalde.  Cross  lines, 
apparently  cancelling  the  record,  had  been  drawn  over  both 
the  petition  and  grant,  and  on  the  margin,  opposite  each,  were 
the  words  '^  not  taken."  The  Court  below  required  the  plain- 
tiffs to  read  to  the  jury  as  a  part  of  the  record,  the  sfdd  words 
in  the  margin,  and  also  to  exhibit  to  them  the  cross  lines.  , 

The  defendants  called  as  a  witness  George  Hyde,  the  Alcalde 
who  made  the  entries  on  the  Alcalde's  books,  for  the  purpose  of 
proving  how  the  entries  came  to  be  made. 

He  testified  that  from  December  15th,  1846,  to  January  SOth, 
1847,  he  was  Alcalde  ad  inUrim,  during  the  absence  of  Mr. 
Bartlett,  the  regular  Alcalde,  and  that  being  desirous  of  se- 
curing for  himself  the  lot  in  dispute^  he  requested  John  Kit- 
tleman to  take  out  a  grant  for  him.  That  Kittleman  con- 
nnted,  and  he  then  drew  out  a  petition  and  signed  Kittleman's 
name  to  it,  leaving  a  blank  space  for  his  mark,  as  Kittlenuin 
eo\ild  not  write,  and  also  drew  out  a  grant  to  Kittleman  of 
the  lot  without  signing  it,  and  placed  both  in  the  drawer  of 
his  table,  and  told  his  clerk  not  to  record  them.  That,  sodn 
After,  he  concluded  not  to  take  the  lot,  and  asked  Kittleman 
to  take  it,  but  he  refused,  and  about  this  time  he  discovered 
^t  his  clerk  hnd  recorded  both  the  petition  and  grant 

The  witness  was  then  asked  what  had  been  said  and  done 

^>^ta^  himaelf  and  Bartlett,  «fter  Bnrtletti^s.  return,  in  reia<- 

tioB  to  this  grant  and  petition,  and  the  record  of  them  on  the 

Alcalde's  books. 
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The  defendants  objeeted  to  the  qnestiim,  and  the  Court  over- 
ruled the  objection* 

The  witness  then  testified  that  Bartlett  and  himself  talked 
the  matter  over,  and  that  he  destroyed  the  original  petition 
and  grant,  and  Bartlett  wrote  the  words  ^^  not  taken  "  <»i  the 
margin  of  the  record,  and  drew  the  cross  lines  over  the  same. 

The  defendants  called  as  witnesses  Thomas  Kittleman  and 
Sarah  Jones,  two  of  the  children  of  the  intestate. 

Plaintiff  called  witnesses  for  the  purpose  of  proving  that  the 
two  had,  at  a  former  time,  made  statements  in  conflict  with 
their  testimony.  The  Court  excluded  the  testimony  because 
the  witnesses  had  not  been  interrogated  on  the  subject. 

The  defendants  recovered  judgment  in  the  Court  below,  and 
the  plaintiff  appealed. 

James  C.  Carey,  and  Edward  TompkinB,  for  AppeUanL 

8.  M.  Wilson,  and  Delos  Lake,  for  Bespondenti^ 

Sy  the  Court,  Sandxbsov,  J. 

We  are  first  asked  to  grant  a  new  trial  in  this  case  upon 
the  broad  groimd  that  the  verdict  is  contrary  to  the  evidence^ 
Counsel  admit  that  the  evidence  is  conflicting,  and  acknowl- 
edge the  force  of  the  uniform  rule  of  this  Court  not  to  disturb 
the  verdict  in  such  cases ;  but  they  claim  that  this  is  an  excep- 
tional case,  and  therefore  ought  not  to  be  subjected  to  the  oper- 
ation of  that  rule. 

New  trial  because  (he  verdict  is  against  evidence. 

The  foimdation  upon  which  this  claim  is  based  is  the  fact 
that  the  motion  for  a  new  trial  was  not  passed  upon  by  the 
same  Judge  who  presided  at  the  trial,  and  that  he  declined  to 
review  the  evidence  for  the  reason  that  ^^  he  did  not  preside  at 
the  trial,  and  had  not  therefore  seen  the  witnesses  and  had  an 
opportunity  to  judge  of  their  credibility  from  their  appear- 
ance on  the  stand;''  and  it  is  argued  with  much  force  that 
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under  these  ciremnfitances  Hxe  appeDaxit  will  be  depriTed  of  a 
substantial  ri^^t,  fleoored  to  him  by  the  law  of  the  land,  mdeas 
this  Court  assumes  to  a  certain  extent  mm  prms  fanotions,  and 
examines^  as  an  original  queetion,  the  sufficient  of  the  e?i- 
dence  in  this  case  and  applies  to  it  the  nvnre  Hbml  tests  of  a 
mi  priua  Court 

That  a  party  has  the  legal  right  to  have  the  testimony  in 
his  case  reviewed  by  the  Court  below,  under  the  rules  of  law 
applicable  to  such  a  proceeding,  for  the  purpose  of  determin- 
ing whether  the  verdict  ought  to  be  allowed  to  stand,  canoouot 
be  denied;  but  upon  what  principle  can  it  be  claimed  that  if 
the  lower  Court  should  fail  to  so  review  the  testimony,  the 
functions  of  this  Court  would  thereby  become  enlarged!  Cer- 
tainly in  such  a  case  the  reason  upon  whidi  the  rule  of  this 
Court  is  founded  is  not  made  less  cogent  or  persuasive  by 
reason  of  the  supposed  dereliction  of  the  Court  below.  We 
decline  to  decide  between  ocmflicting  evidence  because  we  are 
cut  ofF  from  the  only  means  through  which  a  decision  can  be 
atelligently  reached  in  such  casea  If  the  weight  of  evidence 
was  to  be  determined  solely  by  a  count  of  the  witnesses,  and 
the  greater  weight  accorded  to  the  greater  number,  the  reason 
upon  which  our  rule  is  founded  would  be  overcome,  but  we 
know,  of  no  other  mode  by  which  that  result  could  be  accom- 
plished. If  then  the  appellanit  has  suffered  any  wrong  in  the 
respect  named,  we  are  unable  to  see  how  we  can  afford  a 
remedy.  From  the  very  nature  of  the  question  we  must  solve 
it  upon  the  same  principles  upon  which  like  questions  are 
solved  in  other  cases;  we  can  niake  no  distinction  in  favor  of 
the  present  case  because  it  is  impossible  that  a  distinction  can 
be  made. 

In  this  connection  it  is  proper  to  remark  that  the  expression, 
which  has  become  very  common,  that  this  Court  will  not  look 
into  the  evidence,  if  it  is  conflicting,  for  the  purpose  of  deter- 
mining whether  the  verdict  ought  to  stand,  is  not  very  exact 
On  the  contrary  we  always  do  look  into  the  evidence  when- 
ever the  point  is  made;  but  if,  upon  a  careful  examination,  it 
appears  ^at  there  is  a  substantial  conflict,  in  view  of  which, 
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IB  presented  •  to- ji8>  the  jury  might  find  either  way  without 
bec'^ming  obnoxious  to  the  charge  of  passion,  prejudice,  mis- 
conception or  caprice,  we  do  not  disturb  the  verdict,  although 
we  might  if  sitting  as  a  jury  find  a  different  verdict ;  and  we 
do  this  because  we  are  cut  off  from  those  important  aids  to  the 
attainment  of  a  correct  conclusion  which  the  jury  and  the  Court 
below  find  in  the  appearance  and  general  bearing  ^of^^  the  wit- 
nesselK.  The  rule  in  question  is  applied  only  wherer  there  is  a 
real  and  substantial  conflict  upon  material  points,  and  has  no 
application  where  the  conflict  is  more  apparent  than  real  or  does 
not  relate  to  controlling  issues. 

iTo  imalyze  the  evidence  in  this  case  and  discuss  its  relative 
erodibility  aad  weight  would  consume  time  and  spiace  without 
pvofiti  After  a  careful  examination  of  the  evidence,  in  which 
we  httve  been  most  materially  aided  by  the  exhaustive  analysis 
of  counsel  upon  bbth  sides,  we  are  fully  satisfied  that  this  is 
eminently  a  case  where  the  verdict  eught  not  to  be  disturbed 
upon  the  ground  alleged.  It  is  sufficient  to  say  generally,  that 
whether' we  look  to  the  evidence  bearing  directly  upon  the  ques- 
tion as  to  whether  there  ever  waa  a  grant  made  and  delivered  to 
Eittleman,  or  to  more  remote  facts  and  circumstances  brougiht 
into  the  case  in  support  of  the  prineipal  proposition,  we  alike 
find  a  real  and  substantial  oonflict  extending  over  the  entire 
field.  Numbers,  it  is  true,  appear  to  be  on  the  side  of  the  plain- 
tiff in  that  part  of  the  field  where  the  principal  issue  is  con- 
tested, but  the  more  perf^t  and  satisfactory  knowledge  of  the 
disputed  f acts^  suppcMrted  by  cotemporaneoua  record  evidence, 
Constituting  (not  to  dl^the  figure)  the  heavier  artillery,  seem 
to  be  with  the  other  side;  while  in  that  part  of  the  field  where 
the  minor  and  auxiliary  issues  are  contested  the  forces  of  the 
plaintiff  seem  to  be  completely  fianked  by  those  of  the  defend- 
ants. Such  being  the  case,  we  cannot  say  that  the  umpires  mu- 
tually chosen  by  the  contesting  parties  have  awarded  the  vic- 
tory to  the  iiirrong  side. 

We   now  proceed  to  notice  such  edoceptions  taken  at   the 
trial  ai  counsel  for  appellant  have  not  abandoned.    There  are 
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many  exceptions  contained  in  the  record^  but  th^y  wa  reducible 
into  a  few  general  propoeitionB. 
L    Aftto^'BecordBook  Aof  OriginfaGnnte.'^ 

Alcalde^  hook  of  original  ffrants  m  evideneo^ 

We  think  the  ruling  of  the  Court  requiring  the  plaintiff  to 
read  the  words  "  not  taken/'  found  in  the  margin  of  the  record 
of  the  alleged  Alcalde  grant  from  Hjde  to  Kittleman,  and  to 
exhibit  the  cross  lines  of  cancellation  to  the  jury,  if  he  used 
the  book  at  all  as  evidence  in  the  case^  was  right     The  argu- 
ment of  counsel  for  the  appellant  in  support  of  their  excep- 
tion is  grounded  upon  a  false  assumption*     They  lower  **  Book 
A"  to  the  level  of  a  chance  copy  hook,  and  strip  it  of  all  its 
character  and  dignity  as  a  public  record  of  the  transactions  of 
a  Government  official  vested  with  the  exercise  of  most  important 
functions^  and  then  seek  to  nse  it  npon  a  question  not  then 
before  the  Court     If  the  former  could  be  done,  if  ^^Book  A 
of  Original  Grants"  could  be  regarded  as  a  mere  chance 
eofj  book  of  some  private  individual  who,  for  his  amusement 
or  private  convenience,  had  copied  therein  the  grant  in  ques- 
tion, the  point  made  here  might  be  sustained  had  a  question 
as  to  the  contents  of  the  grant  been  pending  before  the  Court 
In  such  a  case  upon  proof  that  the  grant  had  been  in  fact  made 
and  afterwards  lost,  and  upon  further  proof  to  the  effect  that 
the  copy  in  the  book  was  in  fact  a  copy  of  such  grant,  the 
book  might  be  received  for  the  purpose  of  proving  the  con- 
tents of  the  grant     But  that  is  far  from  being  the  case.     Here 
the  plaintiff,  without  attempting  to  show  that  a  grant  to  Kit- 
tleman  was  ever  in  fact  made^  oommenoes  by  proving  that  no 
anch  grant  can  be  found  after  a  diligent  and  thorough  search 
in  every  place  where  such  a  grant,  if  it  ever  existed,  would 
most  likely  be  found  (thereby  showing;  thus  far  at  least,  that 
in  all  probability  no  such  grant  was  ever  made),  and  then 
offers  the  book  in  question  in  evidence.     For  what  purpose? 
It  is  answered,  "  for  the  purpose  of  proving  the  contents  of 
<mr  grant''     The  reply  is  obvious:  You  have  not  yet  shown 
VOL.  XXIX.— as 
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that  j<m  ever  luul  a  grant,  and  until  that  has  been  done  th^re 
can  be  no  queetion  about  its  contents.  Hence,  at  this  stage 
of  the  case,  it  was  not  receivable  even  in  its  assumed  charao- 
ter  for  the  purpose  of  proving  the  contents  of  a  lost  grant;  on 
the  contrary,  it  could  have  been  received  only  in  its  real  char- 
acter of  an  oiBcial  record  as  secondary  evidence  of  the  grant 
itself,  showing  that  it  had  in  fact  been  made,  which  was  the 
real  question  in  issue.  Such  being  the  case,  there  can  be  no 
doubt  but  that  the  ruling  of  the  Court  was  correct  While 
**  Book  A"  showed  that  a  grant  in  form  had  been  made  out,  it 
also  showed  that  it  had  been  cancelled  and  never  delivered  to 
the  grantee.  Before  a  witness  is  allowed  to  take  the  stand 
he  is  sworn  to  tell,  not  the  truth  merely,  but  the  whole  of  it^ 
and  we  know  of  no  exception  to  this  rule  in  favor  of  record  or 
documentary  evidence. 

This  is  not,  as  counsel  seem  to  argue,  the  case  of  an  altered 
or  mutilated  record.  The  words  **  not  taken ''  and  the  cross 
lines  of  cancellation  are  a  part  of  the  record  itself,  and  not  an 
alteration  or  mutilation  of  it.  At  least  they  must  be  presumed 
to  be  so  until  the  contrary  appears,  for  such  was  the  usual  and 
ordinary  official  mode  of  cancelling  a  grant  which  from  any 
cause  had  never  been  "  taken  out "  or  delivered,  and,  therefore, 
notwithstanding  its  apparent  validity,  null  and  void. 

Under  the  thirty-seventh  section  of  the  Act  concerning  con- 
veyances a  mortgage  may  be  discharged  by  an  entry  to  that 
effect  in  the  margin  of  the  record  signed  by  the  mortgagee,  or 
his  personal  representative  or  assignee,  as  the  case  may  be. 
Suppose  suit  is  brought  upon  a  lost  mortgage,  and  the  rec<»nd 
from  the  Kecorder's  office,  with  the  discharge  in  the  margin, 
is  offered  as  secondary  evidence  of  the  existence  of  the  mor^ 
gage,  would  not  the  entire  record  have  to  go  to  the  jury, 
including  the  discharge?  Such  discharge,  in  the  r^ular  and 
legal  course  of  business  in  the  Becorder's  office,  has  become  a 
part  of  the  record  and  must  remain  so  for  all  purposes.  The 
presumption  of  law  is,  that  the  discharge  has  been  regularly 
and  honestly  entered,  and  if  fraud  is  alleged  it  cannot  be  pre- 
sumed but  must  be  shown.    If  so,  the  same  rule,  in  view  of 
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the  tesdmonj  as  to  the  ouftom  and  usage  of  Alcaldes  in  reapeei 
to  the  canodlation  of  granta,  would  be  applicable  to  the  prea* 
entcaaa 

But  admitting,  for  the  sake  of  argument,  that  the  Court . 
erred  in  the  particular  under  consideration,  it  was  not  such  an 
error  as  would  justify  us  in  reversing  the  judgment  In  view 
of  the  testimony  of  Hyde  and  Bartlett,  and  perhaps  others,  as 
to  the  mode  of  transacting  business  adopted  by  them  and  other 
Alcaldes,  and  particularly  the  practice  of  entering  grants  in 
^Book  A  '^  and  subsequently  cancelling  them  in  case  the  muni-* 
eipal  fees  were  not  paid  or  if  from  any  cause  the  grant  was 
'^not  taken  ont^"  it  cannot  be  said  but  that  the  words  '^not 
taken"  and  the  cross  lines  were  competent  evidence  for  the 
defendants  upon  the  main  question  whether  a  grant  had  ever 
in  fact  been  made.  Such  being  the  ease,  it  follows  that  no 
improper  evidence  was  allowed  to  go  to  the  jury,  and  the  bare 
drcninstance  that  by  the  ruling  of  the  Court  evidence  was 
brought  to  the  notice  of  the  jury  out  of  its  regular  order  ia  no 
ponnd  for  a  new  triaL 

Evidence  of  an  Alcalde  explaining  entriee  on  hie  hook. 

IL  The  exceptions  to  the  testimony  of  Hyde  as  to  what 
was  aaid  and  done  by  himself  and  Bartlett  in  relation  to  the 
eancellation  of  the  record  in  ^^Book  A''  are  based  upon  the 
gxonnd  that  Kittleman  was  not  present,  and  the  further  ground 
that  the  acts  and  sayings  of  Hyde  and  Bartlett  subsequent  to 
the  delivery  of  the  alleged  grant  to  Kittleman  could  not  oper- 
ate to  defeat  his  rights  thereby  acquired. 

If  we  assume  that  a  grant  was  actually  made  and  delivered 
to  Kittleman  on  the  28th  of  December,  1846,  and  that  the 
title  to  Lot  254  vested  in  him  on  that  day,  and  that  the  defend- 
ants were  attempting  by  the  evidence  in  question  to  show  a 
sabeequent  divesture,  we  should  undoubtedly  be  compelled  to 
hold  that  these  exceptions  are  well  taken ;  but  that  would  be 
assuming  the  very  point  in  controversy  to  disprove  which  the 
evidence  under  consideration,  in  connection  with  other  evi- 
dence already  given  by  Hyde,  was  offered  by  the  defendants. 
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We  mlist  not  forget  that  there  was  Bubstaatiallj  but  one  ques- 
tion involved  in  this  case,  and  that  was  as  to  whether  Hjde 
had  ever  made  and  delivered  to  Kittleman  a  grant  of  Lot  254. 
For  the  purpose  of  proving  the  affirmative^  the  plaintiff,  in 
connection  with  other  testimony,  relied  upon  the  record  in 
'^Book  Ay''  but  in  the  same  breath  claiming  that  the  words 
**  not  taken  "  and  the  cross  lines  there  found  were  a  fraud  upon 
him,  having  been  put  there  subsequent  to  the  time  when,  as 
he  alleges,  the  grant  was  issued  and  the  title  under  it  vested 
in  Kittleman.  To  meet  this  evidence  and  charge  of  fraud,  the 
defendants  first  show  by  Hyde  that  no  grant  was  ever  made 
by  him  to  Kittleman,  and  then  proceed  to  azplain  the  alleged 
fraud  by  showing  how  the  record  in  ^'Book  A''  came  to  be 
made,  and  how  subsequently  it  came  to  be  caneelled,  the  whole 
being  used  for  the  sole  purpose  of  proving  that  no  grant  was 
in  fact  made  and  no  fraud  perpetrated,  and  we  are  unable  to 
perceive  why  it  was  not  competent  for  them  to  do  •»» 

The  resolution  of  the  Common  Council  of  San  Francisco  of 
March  26th,.  1850,  authorizing  the  Alcalde  to  procure  a  book 
into  which  all  grants  in  Book  A  should  be  transcribed  and 
certified  by  the  Alcalde,  and  ''  Book  No.  1  of  Certified  Grants," 
made  in  pursuance  thereof,,  in  which  book  all  grants  in  said 
^'Book  A,"  purporting  to  have  been  cancelled  in  a  manner 
similar  to  that  shown  on  the  record  in  said  Book  A,  of  the 
grant  ir  question  were  omitted,  was  admissible  as  tending  to 
show  that  as  early  as  the  making  of  said  Book  Na  1  the  said 
marks  of  cancellation  must  have  existed.  While  this  testimony 
did  not  amount  to  much,  still  we  think  it  was  admissible  as 
corroborative  of  other  testimony,  to  the  effect  that  the  can- 
cellation was  made  prior  to  that  date.  Under  the  instructions 
of  the  Court,  to  the  effect  that  if  the  title  to  the  land  ever  vested 
in  Kittleman  under  the  alleged  grant,  it  could  not  afterward  be 
divested  by  a  mere  cancellation  of  the  records  of  the  Alcalde, 
the  jury  could  not  have  misunderstood  the  effect  which  they 
were  to  give  to  Hyde's  and  Bartlett's  testimony  and  that  el 
^  Book  No.  1  of  Certified  Grants.'* 

III.  The  statements  of  John  Kittleman  made  to  O.  W. 
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Crane  in  1850  or  1851,  after  tbe  defendant  Ciumingham  bad 
entered  upon  the  lot,  as  appears  from  the  oomplamty  were 
properly  exduded.  We  are  unable  to  perceive  upon  what 
ground  it  can  be  claimed  that  Kittleman  could  at  that  period 
of  time  manufacture  evidence  for  himself  or  his  personal 
TRpreeentativey  the  plaintiff  in  this  case. 

IV.  The  statements  and  acts  of  Thomas  Kittleman  and  Mrs. 
Jones  w^Q  also  prc^rlj  excluded.  Had  Thomas  Kittleman 
and  Mrs.  Jones  not  been  examined  by  the  def  endants>  there 
could  be  no  pretense  that  their  acts  or  sajings  could  be 
admitted  as  evidence.  Such  being  the  case,  thej  could  only 
be  used  for  the  single  purpose  of  impeachment  For  that 
purpose  the  former  acts  and  statements  of  a  witness  may  be 
given  in  eividenjce,  but  the  way  must  be  prepared  by  a  pre- 
Tious  examination  of  the  witness  himself  as  to  such  acts  and 
statements,  which  was  not  done  in  this  case.  (1  Greenleaf 
Evidence  Sec  462.) 

We  do  not  think  the  charge  of  the  Judge  is  obnoxious  to 
tbe  objeetioiis  and  criticisms  of  oounseL 

Judgment  affirmed. 

8awtzB|  J^  ooneaniB^ 

This  cause  was  tried  before  me  whfle  Judge  of  the  Twelfth 
Judicial  District;  and  not  by  the  District  Judge  who  denied 
the  new  triaL  When  the  motion  for  new  trial  came  up  for 
argnmenty  the  counsel  for  the  plainti£F  stated  that  he  expected 
to  obtain  a  new  trial,  on  the  ground  that  the  verdict  was 
against  the  evidence,  at  the  same  time  admitting  that  the 
evidence  upon  which  the  verdict  of  the  jury  was  rendered 
was  conflicting,  but  claiming  that  the  wei^  of  evidence  was 
in  his  favor.  Thereupon  the  Judges  intimated  to  counsel  that 
inasmuch  as  he  did  not  preside  at  the  trial,  and  did  not  see 
the  witnesses^  m  have  any  knowledge  as  to  their  appearance 
on  tiie  stand,  he  should  not  feel  at  liberty  to  disturb  the  ver- 
dict of  the  jury  unless  some  error  of  law' had  been  committed. 
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Upon  such  intiinati<»i,  ^^the  oomusel  for  the  plaintiff  deemed 
it  best  to  8ul«nit  the  cause  without  argument,  and  the  motio] 
for  a  new  trial  was  accordingly  denied.''  Oounsri  seem  t 
have  acquiesced  in  this  action  of  the  Conrty  and  do  not  appea 
to  have  insisted  that  the  Judge  should  examine  the  testimonj 
or  to  have  excepted  to  the  (oourse  pursued.  Thej  canno 
now,  for  the  first  time,  insist  that  the  action  of  the  Judge  ii 
intimating  that  he  would  not  weigh  the  conflicting  evideno 
was  error. 

But  the  peculiar  circumstances  of  the  case  are  nrged  a 
reasons  why  this  Court  should  not  confine  itself  to  the  narrov 
limits  recognized  by  its  well  established  rule  as  to  balancinj 
conflicting  testimony,  especiaUy  since  one  of  its  Judges  pre 
sided  at  the  trial  in  the  District  Court,  and,  therefore,  is  poe 
sessed  of  those  aids  which  ware  wanting  to  the  Judge  wh< 
denied  a  new  trial 

In  view  of  these  suggestions  I  deem  it  proper,  withou 
attempting  a  discussion  of  the  evidence,  to  briefly  state  th( 
conclusion  to  which  my  mind  is  led.  There  had  been  on< 
trial  and  counsel  entered  up<m  the  final  ccmtest  thorou^} 
prepared  on  every  point  The  interest  manifested  by  counse! 
was  worthy  the  magnitude  of  the  stake,  and  the  cause  wai 
tried  on  both  sid^  with  consummate  ability.  If  the  fal 
strength  of  the  case  was  not  then  presented  there  is  little  hop( 
that  it  ever  will  be  brought  out  I  listened  to  the  entire 
evidence  with  unusual  interest,  and  followed  closely  th( 
elaborate  and  eloquent  argum^its  of  counsel  before  the  jury 
where  the  testimony  was  subjected  to  a  masterly  and  thor 
oughly  exhaustive  analysis,  and  its  weight,  credibility  and 
bearing  were  fully  discussed.  I  have  again,  long  since  the 
excitement  of  the  trial  has  passed  away,  read  with  care  the 
entire  evidence  in  the  transcript,  and  the  one  hundred  and 
sixty  printed  pages  of  briefs  of  counsel,  in  which  the  argu 
ment  is  again  absolutely  exhausted.  When  the  verdict  wb£ 
rendered  I  was  strongly  impressed  with  the  idea  that  it  was 
justified  by  the  evidence.  And  now,  on  a  more  careful  revie\v, 
after  comparing  and  balancing  the  conflicting  testimony,  and 
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applying  to  it^  so  far  as  I  am  able,  all  the  known  logieal  and 
1^  tests,  witii  a  view  of  determining  its  oredibflity,  and  giv- 
ing to  each  portion  its  due  weighty  I  am  still  not  only  satisfied 
that  the  testimony  is  such  that  I  should  not,  upon  the  most 
liberal  riew  whidi  could  be  taken,  feel  at  liberty,  if  sitting 
as  District  Judg^  to  disturb  the  yerdict,  but  also,  if  submitted 
to  me  upon  the  same  evidence  as  an  original  question,  I  should 
fed  compelled  to  find  that  the  grant  was  never  delivered  to 
Kittleman  —  that  the  document  made  out  never  became  a 
grant  The  verdict,  therefore,  in  my  opinion,  is  fully  sustained 
bj  the  evidence. 

Upon  the  questions  of  law  raised  by  appellants,  I  also  oon- 
enr  in  the  opinion  delivered  by  Mr.  Justice  Sanderson. 

Bhodbs,  J.,  dissenting. 

I  dissent  from  the  judgment  on  the  ground  that  the  instno- 
tion  of  the  Ciourt  in  respect  to  the  presumption  arising  from 
the  lines  of  cancellation  drawn  across  the  record,  and  th^  words 
''not  taken  "  written  upon  the  margin  of  it^  is^  in  my  opinion, 
erroneous^ 

OuBBXT,  O.  J.,  also  dissenting. 

I  am  of  the  opinion  the  judgment  of  the  Court  below  sihould 
be  reversed  for  the  cause  assigned  by  Mr.  Justice  Rhodes  for  his 
dissent  from  the  jndgmoit  of  affirmance. 


30SK  W.  BRUMMAOIM,  AnicnrmTRATon  or  thx  Ebtatb 
OF  Amxaxw  J.  Enro,  DxoxAaxD^  r.  D.  J.  TALLANT. 

■ttxvn  or  LiMiTAnoir*  oir  GunncATa  urn  nnosi«^-/rk«  Statbtt  «C 
UaltatlQM  teclM  to  nm  agAlatt  a  l>ank«r'f  certlflcate  of  deposit  pftyiMo 
on  dmand,  from  tho  Smte  of  tho  wua%  and  no  fpoclal  SoMnd  !■  aoeoMuy 
to  pot  It  ia  motion. 

tenncATi  or  Dapoan. — la  fotetance  and  Insal  offcct  a  csrtiflcata  «C  da- 
porit  tad  promlaoerj  aota  aro  tfao  nuno. 


604 


Bkomkuqiu;  0.  TAU^Mifi 


[Sup.  a.. 


I 


.  AcsmDent  for  AppeUei^l; 


Appbat,  from  the  District  Ck>iiirt»  Twelfth  Judicial  Districl^ 
City  and  County  of  San  Francisco. 

A«  J*  King,  on  the  8th  day  of  December^  I860,  deposited 
with  Tallant  &  Wilde,  bankers,  two  thousand  dollars,  and  re- 
ceived certificates  of  deposit  therefor  payable  to  his  order  on 
demand.  The  certificates  were  shortly  after  stolen  from  King, 
and  Tallant  &  Wilde,  December  27th,  1860,  paid  King  the 
money.  At  the  same  time.  King,  to  indemnify  them,  deliy- 
ered  to  th^n  three  thousand  dollars  in  six  per  cent  bonds  of 
the  City  and  County  of  San  Francisca  Tallant  &  Wilde  at 
the  same  time  g^^e  Kin^  |i  written  agreement,  that  they  wjcre 
to  keep  the  bonds  until  the  certificates  were  found  and  deliv- 
ered up  to  them  to  be  cancelled,  or  were  harried  by  the  Statute 
of  Limitations.  Plaintiff,  who  was  administrator  on  the  estate 
of  King,  on  the  2d  day  of  February,  1865,  demanded  the 
bonds  of  defendant,  who  was  the  surviving  partner  of  the 
firm*  The  defendant  refused  to  deliver  them,  and  this  suit 
waa  instituted  Jt|ly  19di,  1865,  for  their  recovery.  The 
defendant  demiirred  to  the  complaint  The  demurrer  was 
overruled  The  def^idant  declined  to  answer,  and  judgment 
was  rendered  for  plaintiff.  The  defendant  appealed  from  the 
judgment 

CoUins  A  Clemmenis,  for  Appellant 

The  Statute  of  Limitations  does  not  begin  to  mn  Sb  any 
ease  until  a  right  of  action  haa  arisen.  (Doumes  v.  Phcmis 
Btmk,  6  Hin,  297;  Story  on  Bailments,  66,  Sec.  88;  Mar- 
zetti  V.  WiUicum,  1  Bam.  &  Aid.  415 ;  Chitty  on  Bills,  547,  Ed. 
of  1839;  Barr  v.  Wdker,  etc.,  13  Barb.  301;  LtKie  v.  Hoyt, 
6  Hill,  400.)  And  we  contend  that  a  cause  of  iaetion  does  not 
appear  by  the  oo^iplaint  to  have  arisen  on  these  certificates 
for  want  of  a  request  to  pay,  or  its  equivalent  Until  a  neglect 
or  refasal  to  pay,  there  can  be  no  fareadi^  and  there  ean  be  no 
light  of  action  ex  contractu  until  after  a  brlsaoh.  (Patterson  v. 
Poindexter,  6  Watts  &  S.  227;  Little  w.  Blunts  9. Vick.  .491; 
Pigw««v.  Ciirttw,  1  Sumner,  480.) 
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Clark  d  C»pMlier,  for  Bespondenti 

By  the  OMirty  SAifDESsoK^  J. 

Hm  only  questiofD  whicb  we  deem  it  neoessaTy  to  notiee  in 
Ais  case  relatte  to  the  time  when  the  Statute  of  Limitations 
begins  to  nm  against  an  instrum^nt  in  use  among  bankers, 
called  a  certificate  of  deposit  On  the  part  of  appellant  it  ia 
olaimed  that  a  demand  and  refnsal  to  pay  is  necessary  in  order 
to  put  the  statute  in  motion,  for  the  reason,  as  allied,  that 
imtil  there  has  been  a  demand  and  refusal,  there  is  no  breach 
of  the  oontract  on  the  part  of  the  banker,  and  omsequently, 
until  then,  no  right  of  action  has  accrued  to  the  depositor. 

It  was  held  substantially  in  Welton  ▼.  Adtans  £  Company, 
4  CaL  87,  that  a  banker^s  certificate  contained  all  ^be  essential 
and  distinctive  elements  of  a  promissory  nota  Mr.  Justice 
Heydenfeldt^  delivering  the  opinion  of  the  Ooart^  said:  ^  The 
common  nse  of  this  kind  of  security  is  of  recent  origin,  and 
they  have,  th^refore^  not  been  made  the  subject  of  judicial 
decision,  as  far  as  I  can  discover.  An  examinatioin  into  their 
specific  character  shows  that^  although  differing  in  form  fromi 
a  promissory  note^  yet  t^ey  have  all  its  important  incidents. 
Each  contains  a  promise  by  one  person  to  pay  another  person 
absolutely  and  unconditionally  a  certain  seam  of  money,  at  a 
time  specified  therein.  The  rules  of  law,  in  reference  to  all 
securities,  ought  to  be  applied  according  to  the  nature  of  the 
security,  and  not  to  be  influenced  by  the  name  hy  which  the 
paper  is  commonly  known.  I  have,  therefore,  no  longer  any 
doubt  that  these  certificates  of  deposit  must  be,  so  far  as  nego-  . 
tiabiUty  is  concerned,  placed  upon  the  same  footing  as  promis- 
sory notes." 

JfiOer  V.  Attetin  et  dL,  18  How.  TJ.  8.  218,  was  an  action 

by  an  indorsee  against  an  indorser  of  a  banker^s  certificate  of 

deposit,  after  demand  and  protest,  as  in  ease  of  a  promlissory 

iiote.    The   action  waa  brought  in  Ohio,  where,  as  in    this 

Stite,  it  is  ptovided  by  statute  that  all  promissory  notes  drawn 
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for  a  sum  certain,  payable  to  anj  person  or  order,  or  to  any 
person  or  his  assigns,  shall  be  negotiable  by  indorsement.  Mr. 
Justice  Catron,  delivering  the  opinion  of  the  Court,  said:  "  The 
established  doctrine  is,  that  a  promise  to  deliver,  or  to  be  ac- 
countable for,  so  much  money,  is  a  good  bill  or  note.  Here 
the  sum  is  certain  and  the  promise  direct  Every  reason  exists 
why  the  indorser  of  this  paper  should  be  held  respcmsible  for 
his  indorsee,  that  can  prevail  in  cases  where  the  paper  indorsed 
is  in  the  ordinary  form  of  a  promissory  note;  imd  as  such  note, 
the  State  Courts  generally  have  treated  certificates  of  deposit 
payable  to  order;  and  the  principles  adopted  by  the  State 
Courts  in  coming  to  this  conclusioui  are  fully  sustained  by  the 
writers  of  treatises  on  bills  and  notes.'' 

In  The  Bank  of  Peru  v.  FamswortJi,  18  DL  563,  and  Laugh- 
lin  V.  Marshall,  19  111.  390,  the  Supreme  Court  of  Illinois 
directly  decided  that  the  instruments  under  consideration  were 
in  fact  and  in  law  promissory  notes  for  the  payment  of  money. 

To  substantially  the  same  effect  are  the  following  cases: 
Ccurey  v.  McDou>gald,  7  Qa.  84 ;  Kilgore  v.  BuPcley,  14  Conn. 
362;  BanJc  of  Orleans  v:  Merrill,  2  Hill,  295;  Johnson  v. 
Barney  &  Co.,  1  Iowa,  581. 

Citing  some  of  the  foregoing  cases,  Mr.  Parsons,  in  his  woi^ 
on  notes  and  bills  (VoL  1,  p.  36),  says:  "We  diink  this  in- 
•trument  possesses  all  the  requisites  of  a  negotiable  promissory 
note,  and  that  seems  to  be  the  prevailing  opinion.*' 

With  the  foregoing  views  we  fully  concur.  The  differences 
between  a  certificate  of  deposit  and  a  promissory  note  are 
merely  formaL  In  substance  and  legal  effect  the  two  instru- 
,  mentB  are  the  same ;  and  the  former,  notwithstanding  its  name 
and  the  phraseology  in  which  the  consideration  is  expressed, 
Qiust  be  regarded  and  treated  as  a  promissory  note  payable 
on  denuuid* 

Such  being  the  character  of  the  instrument,  the  questiou  ts 
to  when  the  Statute  of  Limitations  begins  to  run  is  not  debata- 
ble. It  has  been  held  invariably  that  the  statute  commences  to 
run  against  a  promissory  note  payable  on  demand  from  the  date 
of  the  note,  and  that  no  special  demand  ia  necessary  to  put  it 
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in  motion;  whieh  follows,  from  the  rule,  that  no  demand 
before  suit  is  required  in  order  to  give  a  right  of  action  upon 
a  demand  note.  (Angell  on  Limitationa,  Chap.  XI.)  This 
latter  rule  is  illogical  and  tmdoabtedlj  olinoxiotts  to  the  criti- 
cism of  Mr.  Chief  Justice  Bronson  in  Downea  v.  The  PhoBivix 
Bank  of  Charleston,  6  Hill,  299,  where  he  said:  "We  are 
reminded  that  when  the  promise  is  to  pay  on  demand,  the 
bringing  of  the  action  is  a  sufficient  demand!  If  that  were  a 
new  question,  I  think  the  Courts  would  not  again  fall  into  the 
absiirdi^  of  admitting  that  there  must  he  a  demand^  and  still 
holding  that  a  suit  may  be  commenced  without  any  prior 
request  They  would  either  say  that  no  demand  was  neces- 
sary, or  else  ^at  it  was  a  condition  precedent  to  the  right  of 
acti<m.  It  is  an  anomaly  in  the  law  that  the  breach  of  the 
defendants'  contract  should  be  made  out  by  the  very  facf 
of  smog  him  upon  it."  But  such  is  the  rule,  and  the  power 
to  change  it  has  long  since  passed  from  the  Coorta.  If  a 
change  is  demanded  it  must  be  sought  elaewherew 
Judgment  affirmed. 


CATJ,  JAHNS  V.  HENRY  W.  NOLTING. 

*  10  PosnMSicm  or  Psbsohal  Bbyatb  of  Dbcbassd. —  Under  tk«  8tatat« 
of  Descents  and  Distributions  In  thU  State,  the  title  to  the  personal  estate 
of  the  deceased  rests  In  the  heir,  bnt  the  administrator  is  entitled  to  the 
possession  of  the  same,  and  this  ri^ht  of  possession  extends  hj  relation  back 
to  the  time  of  the  death  of  the  deceased. 

Action  ittt  WaoNoruL  Takino  of  Pbbson^l  Bstatb  of  DncBAaaD.—- The  ad- 
ministrator may  maintain  an  action  for  the  wrongful  conyerslon  of  the  per- 
sonal estate  of  the  deceased.  Intermediate  the  death  and  Is^nanee  of  letters. 

Bami.— Such  aetkm  may  be  maintained  against  one  who  has  embeszled  or 
alienated  the  personal  estate  of  the  deceased,  without  the  aid  of  section  one 
bnadred  and  sixteen  of  the  Probate  Act;  and  said  section  does  not  give  a 
new  right  of  action,  but  merely  Increases  the  damages. 

Bami^  WBXBa  OoMPLAiinp  ALUtamm  Eubbzxlbmvnt.^ — If  the  complaint  in  such 
action  alleges  that  the  defendant  embessled,  alienated,  and  converted  to  bin 
own  use  the  personal  estate  of  the  deceased,  and  prays  for  double  damages. 
the  plaintiff  is  entitled  to  reeoTer  double  damsges,  if  the  proofs  sustain  the 
allegation;  bat  if  tha  proofs  «f  snch  conTerslea  ftU  to  show  that  It  took 
place  intermediate  the  death  and  tha  grant  of  teClets,  the  plaintiff's  re- 
covery should  be  u  in  an  ordinary  action  of  troTW. 
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8Bcnoif  Oirs  Hundsbd  avd  BizrtBN  of  Pbobatb  Act.—  Seetion  one  hundred 
and  sixteen  of  the  Probate  Act  does  not  afford  the  exdnslye  remedy  for  em- 
bessllng  and  alienating  the  personal  estate  of  the  deceaiwd,  intermediate  the 
d^th  and  grant  of  letters. 

Suin. —  Section  one  hundred  and  sixteen  of  the  Probate  Aet  to  not  a  penal, 
but  a  remedial  statute. 

BxQHT  OF  Widow  to  aim  awat  Pbbsonal  Pbopkbtt  of  Dbcuasbd. —  A  gift 
by  the  widow  of  the  deceased  of  personal  property  of  deceased,  intermediate 
the  death  and  Issuance  of  letters  of  administration,  does  not  confer  upon  the 
donee  either  title  to  or  right  to  tlte  possession  of  such  property  as  against 
tlie  administrator. 

AppRATi  from  the  District  Court;  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

James  B.  Townsend,  for  Appellant. 

It  was  the  rule^  under  the  old  system  of  pleading,  and  is, 
with  still  greater  reason,  the  rule  under  the  system  introduced 
by  the  modem  Practice  Acts,  that,  in  actions  founded  cm  tort, 
the  averments  are  divisible,  and  that,  in  order  to  recover,  it  is 
not  necessary  to  prove  the  whole  of  such  averments,  but  only 
so  much  or  so  many  of  them  as  will  establish  the  plaintiff's 
right  therein  to  some  relief.  (1  Chit  PI.  886,  387,  392, 
393;  1  Phil.  Ev.  886,  837;  1  Stark.  Ev.  482,  433,  442; 
Jones  V.  Oivin,  Oilb.  Cas.  329;  Weed  t.  B.  8.  RaUroed  Co. 
19  Wend,  540.) 

In  such  cases,  although  the  complaint  or  indictment  might 
allege  such  facts,  yet,  if  the  proof  failed  to  establish  them  on 
the  trial,  judgment  would,  nevertheless,  be  given  for  the  com- 
mon law  meifeure  of  relief,  or  of  punishment  (1  Comyn'd 
Dig.,  Actum  upon  Statute,  (C) ;  Pallant  v.  Roll,  W.  Black. 
900;  Farmers'  Turnpike  v.  Coventry,  10  Johns.  389-393; 
Scidmore  v.  Smith,  18  Johns.  322 ;  1  Chit  Orim.  Law,  637- 
638;  2  Hale's  Pis.  Cr.  802;  Hawk.  Pis.  Cr.  Bk.  2  Ch.  25, 
Sec.  115 ;  Harwood'a  Case,  Style's  Rep.  86.) 

The  gift  of  the  property  by  the  widow  ccmstituted  no  de- 
fense. (Pierey  v.  Sahin,  10  Cal.  27 ;  Oreen  v.  Palmer,  16  Cal. 
415 ;  Act  to  regulate  the  settlement  of  the  estates  of  deceased 
persons.  Sacs.  114,  115^  1194,  195.) 
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P.  0.  Buchan,  for  Bespoadent. 

The  action  ia  a  penal  action,  bix>n^t  under  section  one  Inm- 
died  and  sixteen  of  the  Probate  Act  It  contains  two  counts: 
one  for  embezzling  certain  articles  of  personal  property,  and 
the  other  for  collecting  and  embezzliiig  certain  rents,  and 
demands  judgment  for  double  the  value  of  the  property  and 
maney^  "  according  to  the  statute  in  such  case  made  and  pro- 
videA^' 

Like  all  penal  statutes,  it  must  be  strictly  construed,  and 
the  case  must  be  clearly  made  out.  {Beckman  r.  McKay,  14 
CaL  152.) 

If  plaintiff  failed  to  make  out  his  penal  action,  he  cannot 
change  the  two  counts  into  trover  and  assumpsit,  and  ask  to 
leoover  in  such  forms  of  action. 

There  jxdgkt  be  an  illegal  taking  or  oonversion,  for  which 
an  ordinary  acti^m  might  be  sustained|  but  not  a  penal  action 
for  embezzlement* 

By  the  (Jaoxt,  'Rkooeb^  J. 

The  plaintiff,  the  administrator  with  tlte  wiH  annexed  of 
Herman  Schioeder,  deceased,  alleges  in  the  complaint  that 
after  the  death  of  Schroeder,  and  prior  to  the  granting  of  the 
letters  of  administration,  the  defendant  '^took,  carried  away, 
embezzled,  alienated  and  has  converted  to  his  own  use  certain 
goods,  chattels  and  effects  which  were  of  the  estate  of  the 
deceased;  also,  that  the  defendant  during  said  time  collected 
and  embezzled  certain  moneys  and  rents  belonging  to  said 
estate,  and  wrongfully  and  unlawfully  intermeddled  with  said 
estate  and  ordered  the  tenants  to  pay  the  rents  to  no  one  but 
himself,  and  thereby  caused  a  certain  sum  to  be  lost  to  said 
estate,"  and  he  prays  for  judgment  for  double  the  value  of  the 
property  embezzled,  and  the  money  caused  to  be  lost. 

The  Court  found  as  facts:  ^^That  the  defendant  did  not 
embezzle  or  alienate  and  convert  to  his  own  use,  contrwry  to 
^  fiatvte  m  mch  case  made  and  provided,  all  or  any  of  the 


! 


610  Jahnb  v.  Noltevo.  [Sup.  Ct. 

Opinion  of  fhe  Court  —  Bhodei^  J. 

■ 

goods,  chattels,  effects,  moneys,  rents,  or  other  property  which 
were  of  the  said  Herman  Sc^roeder,  deceased,  in  his  lifetLme, 
as  in  the  complaint  of  the  plaintiff  set  forth,  nor  did  he  unlaw- 
fully interfere  and  intermeddle  with  said  estate,  and  order  the 
tenants  of  the  real  estate  to  pay  the  rents  thereof  accrued, 
and  which  should  afterwards  accrue,  to  none  but  himself,  and 
did  not  thereby  cause  to  be  lost  to  said  estate  one  hundred 
and  forty-four  dollars,  or  any  other  sum,  as  in  said  complaint 
aUeged/' 

The  plaintiff  filed  his  exceptions  to  the  finding,  on  the 
ground,  among  others,  that  the  Court  did  not  find  whether, 
during  the  period  mentioned  and  prior  to  the  bringing  of  the 
action,  the  defendant  took,  carried  away  and  converted  to  his 
own  use,  the  goods  and  chattels  mentioned,  but  the  Oonrt 
failed  to  remedy  the  alleged  defect 

In  denying  the  plaintiff's  motion  for  a  new  trial,  the  Cd^urt 
was  of  the  opini<m  that  the  action  was  for  embezzlement,  and 
was  brought  under  section  one  hundred  and  sixteen  of  the 
Probate  Act,  which  alone  gave  the  plaintiff  a  remedy  for  the 
alleged  wrong,  and  that  under  the  allegations  of  the  complaint^ 
the  plaintiff  was  not  entitled  to  recover  for  the  wrongful  con- 
version, as  in  the  action  of  trover  at  common  law  —  that  he 
must  prove  the  embezzlement  or  fail  in  the  action.  The  coun- 
sel for  the  defendant  holds  to  the  same  views,  and  offers  as  a 
further  reason  why  the  plaintiff  could  not  recover,  as  in  trover, 
upon  the  complaint  in  the  cause,  that  the  action  given  by  seo 
tion  one  hundred  and  sixteen  is  a  penal  action* 

Bight  of  admifusiraior  to  personal  property  of  edaJte. 

It  is  well  settled  that  under  our  probate  system,  the  admin- 
istrator is  entitled  to  the  possession  of  the  personal  estate  of 
the  deceased  until  disposed  of  in  the  course  of  administration. 
{Beckett  v.  Selover,  7  Cal.  288 ;  Iteeha  v.  Hakn,  20  CaL  627.) 
At  common  law  the  title  vested  in  him,  but  tmder  the  Statute 
of  Descents  and  Distributions  of  this  State,  the  title  vests  in 
the  heir.  At  eonmion  law  the  title  vested  in  the  administra- 
tor, by  relation,  at  the  time  of  the  death  of  the  deceased ;  and. 
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under  the  system  in  force  here,  the  administrator's  control  of 
the  property,  by  relation,  extends  back  to  the  same  point  of 
time,  and  he  is  deemed  in  law  from  that  time  to  have  the  pos- 
session,  or  to  be  entitled  to  the  possession  of  the  personal 
property,  a&  the  case  may  require.  The  administrator,  may, 
therefore,  institute  an  action  in  tiie  nature  of  the  action  of 
trover,  in  his  own  name — his  special  property  being  suflScient 
for  that  purpose  —  against  a  person  who,  after  tbe  death  of  the 
deceased,  and  before  the  issuing  of  the  letters  of  administra- 
tion, converts  to  his  own  use  the  personal  property  of  the  ea- 
tate  of  the  deceased.  His  right  of  action  in  such  case  is  the 
same  as  in  case  of  a  conversion  after  his  appointment  as  admiih 
istratof. 

Embezzlement  of  property  of  estate. 

To  embezzle,  as  the  term  ia  employed  in  section  one  himdred 
and  sixteen^  is  to  fraudulently  appropriate  to  one's  own  use,  or 
conceal  the  effects  of  the  estate  which  such  person  has  in  his 
possession ;  and  to  alienate,  signifies  to  wrongfully  transfer  such 
property  to  another.  Such  embezzlement  or  alienation  ia  a 
wrongful  conversion  of  the  property,  for  which  an  action  of 
trover  was  maintainable  at  comimon  law.  An  action  of  the 
nature  of  an  action  of  trover  may  be  brought  by  the  adminis- 
trator,  without  the  aid  of  section  one  hundred  and  sixteen, 
against  any  person  who  has  embezzled  or  alienated  the  per- 
sonal property  of  the  estate,  prior  to  the  grant  of  adminia- 
tration;  and  that  section  does  not  give  a  new  right  of  action^ 
nor  create  a  remedy  where  one  did  not  previously  exist,  but 
it  merely  increases  the  measure  of  damages,  in  case  the  tor- 
tions  conversion  has  been  committed  at  a  particular  time  when 
the  property  is  peculiarly  exposed  to  loss  —  that  is,  the  time 
intermediate  the  death  of  the  deceased  and  the  issuing  of  the 
letters  of  administration* 

Adion  by  administrator  for  embezzlement  of  personal  property 

of  estate. 

The  position  that  section  one  hundred  and  aizteen  affords 
the  exclusive  remedy  for  embezzling  and  alienating  the  effeoti 


512  Jahxts  v.  NoLTQro*  [Sup.  Ct 


Opinion  of  the  Court  —  Bhodei^  J. 


of  the  deceased,  intermediate  the  death  of  the  deceased  an< 
the  grant  of  administration,  cannot  be  maintained,  unless  tha: 
section  can  be  held  to  be  a  penal  statute;  and  it  is  not  im 
proper  to  add  that,  if  it  should  so  be  held,  it  would  not  neo 
essarily  follow  that  the  remedy  was  exclusive;  for  the  righi 
of  action  existing  for  the  conversion,  independently  of  thai 
section,  it  might  well  be,  that  the  remedy  was  cumulative.  Thi 
distinctions  between  penal  and  remedial  statutes,  are  not  al 
ways  clearly  marked,  nor  are  the  authorities  quite  harmonioua 
where  statutes  very  similar  in  their  purpose  and  general  temu 
have  been  under  review*  A  penal  statute  is  one  that  imposes  i 
penalty,  or  creates  a  forfeiture  as  the  punishment  for  the 
neglect  of  some  duty,  or  the  commission  of  some  wrong,  thai 
concerns  the  good  of  the  public,  and  la  commanded  or  prohibiten 
by  law.  The  law,  generally,  first  prescribes  what  shall  oi 
shall  not  be  done,  and  then  declares  the  penalty.  Its  primary 
object  is  punishment,  and  to  deter  others  from  offending  in  liki 
manner,  though  it  may  give  the  penalty,  or  some  portion  of  it 
to  the  person  who  may  prosecute  the  action.  (Reed  v.  North 
field,  13  Pick.  94;  the  Suffolk  Bank  v.  the  Worcester  Bank,  t 
Pick.  106 ;  Frohock  v.  Pattee,  88  Maine,  103 ;  Bayard  r.  SmW^, 
17  Wend.  88;  Sedg.  Stat,  and  Const  Law,  890.) 

In  this  case,  the  public  are  not  more  interested  than  theg 
are  in  every  action  for  a  tort  prosecuted  for  the  benefit  of  i 
private  party,  nor  do  the  damages  authorized  by  the  statutf 
partake  of  the  nature  of  the  punishment  for  an  offense,  in  i 
greater  degree  than  in  every  case  where  by  the  common  la^ 
or  the  statute  a  recovery  beyond  the  actual  injury  sustained 
is  permitted.  In  Reed  v.  North  field,  supra,  which  was  brougjil 
for  an  injury  caused  by  a  defect  in  the  hi^way — the  statuti 
giving  double  damages — Mr.  Chief  Justice  Shaw  said  that  al 
damages  for  neglect  or  breach  of  duty  operated  to  a  oertaii 
extent  as  punishment,  and  that  though  the  law  gave  the  per 
son  injured  enhanced  damages,  they  were  recoverable  to  hii 
own  use  and  as  indemnity  for  the  injury  sustained.  In  Beck 
man  v.  McKay,  14  CaL  250,  the  Court  considered  the  action, 
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wUdi  waa  brought  imder  section  (me  hu&drad  and  lizteeai  of 
the  Probate  Act,  as  in  the  natove  of  an  acdoA  ef  tnvw  and 
OQD  version* 

The  statutes  of  this^  as  well  as  thoee  of  other  States^  present 
many  instances,  in  which  no  new  rights  of  action  or  remedies 
for  private  injuries  are  created,  hat  the  damages  authoriaed  to 
be  recovered  are,  by  those  statutes  enhanced.  Such  is  the 
case  in  respect  to  sections  two  hundred  and  fif  ^  and  two  hun* 
dred  and  fifty-one  of  the  Practice  Act,  which  provide  respect* 
ively,  that  in  certain  actions  for  waste,  and  actions  for  cutting 
dofwn  and  injuring  timber,  etc,  the  plaintiffs  shall  be  entitled 
to  treble  damages;  but  those  statutes,  like  the  one  under  con* 
sideration,  are  not  penal,  bat  are  remedial 

The  action  being  substantially  the  aetion  of  trover,  whevs 
the  plaintiff  has  averred  the  facts  entitling  him  to  recover  dam- 
ages according  to  the  measure  as  enhanced  by  the  statute  and 
has  claimed  the  same  in  his  prayer  for  reli^,  th^  should  be 
swarded  to  him  aceordii^ly,  if  Use  evidence  suatains  the  alio* 
gations  of  the  complaint;  and  if  he  fails  to  prove  the  allegft* 
tioos  which  bring  the  case  within  the  statutory  rule  of  dam- 
ages^ but  sustains  the  issues  upon  the  remaining  allegationa, 
the  recovery  should  be  as  in  ordinary  actiona  for  trover  and 
oonveraion.  The  Court  below  should  therefore  find  upon  the 
other  issues  in  the  ease,  although  the  finding  may  have  been 
against  the  plaintiff,  as  to  the  alleged  time  of  the  conversiott 
of  the  property  — the  time  between  the  death  of  the  deoofused 
and  the  grant  of  letters  of  administration^ 

The  defendant  introduced  evid^ice  showing  a  gift  of  por- 
tiona  of  the  property  in  controversy,  by  the  widow  of  the 
deceased  to  the  defendant  and  the  brothers  of  the  deceased. 
The  widow  is  authoriaed  by  section  one  hundred  and  twenty 
of  the  Probate  Act  ''to  remain  in  possession  of  the  home- 
stead and  of  all  the  wearing  apparel  of  the  family,  and  of  aQ 
the  household  furniture  of  the  deceased,"  until  letters  have 
heen  granted  and  the  inventory  returned;  and  the  statute 
confers  upon  her  no  other  or  further  ri^it  in  or  control  over 
vofc.  zziz^— as 
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tlie  personal  estate,  until  it  is  set  o^er  to  her  bj  the  executor 
or  administrator,  faj  order  of  the  Probate  Court  or  acoording 
to  the  provisions  of  the  will.  The  all^d  gift  was  made 
before  the  grant  of  the  letters  of  administration,  and  of  course 
the  properly  oould  not  at  that  time  have  heea  delivered  to 
her  by  the  administrator,  and  it  is  impossible  to  see  how  a 
gift  of  the  property  by  her,  at  that  time,  oould  confer  upon 
the  defendant  either  title  or  right  to  the  possession  of  the 
property,  as  against  the  administrator.  Sections  one  hundred 
and  fourteen  and  one  hundred  and  ninely-four  of  the  Probate 
Act  authorise  and  require  the  executor  or  administrator  to 
take  into  his  possession  all  the  estate  of  the  deceased,  and  his 
right  in  this  respect  cannot  be  defeated  by  any  attempted 
transfer  by  the  heir  w  the  legatee. 
Judgment  reversed,  and  the  cause  remanded  for  a  new  trial 
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JOSEPH  GARWOOD  v.  HENRIETTA  M.  GARWOOD. 

Wbo  icAX  OoHTMT  AccouiiT  ov  AMXiiimATOB. —  The  right  to  appear  tm  ■ 
Probate  Ooart  and  contcat  the  aceooat  ot  am  atfalalatrator  la  featrlcted  It 
peraona  who  are  Intereatea  In  the  eatatiL 

tmmMMMi  ov  Paaaov  amkxmq  to  coMTaar  AinaiiianATaB*B  Acoouxr..^  If 
there  ia  a  reaaonable  doobt  aa  to  whether  a  peraoo  who  appllea  to  he  allowed 
to  conteat  the  account  of  aa  administrator  haa  any  Intertat  I&  the  eetata, 
that  dooht  ahooM  he  reaolred  In  fhTor  of  the  applieaat 

fuia. —  However  renaote  or  cootlngent  the  Iniereat  of  a  peraea  anj  hi^  who 
aake  to  he  allowed  to  conteat  aa  admlnlatratec'a  aecooat^  hla  right  to  cmtmt 
ehould  not  be  denied. 

mwmvcm  MB  TO  iNTBRaaT  ov  OHB  CoMTBanira  ASMnasTaAToara  AoeoviiT^— 
The  Probate  Coart  la  not  hoond  bj  the  atattaMBt  In  the  petltloa  of  an  ap- 
plicant to  conteet  an  admlnlstrator'a  aeoount,  that  ha  haa  an  latereet  la 
the  eetate,  bat  may  take  teetlmony  aa  to  whether  he  haa  any  Intoroet 

Fabdl  TB8TIM0NT  TO  iiMnfTiFi  PBBaoNa  vAxaD  XM  A  Bacoao.— When  • 
record  of  a  former  jodgmoBt  la  admitted  In  erldenee,  parol  teattmooy  la  alao 
admlMlble  to  show  the  Identity  of  the  partiea  aaaMd  hi  the  record  with 
tboee  named  In  the  pending  action. 

tewTiTr  or  NAKaa  aHowa  InaimTT  or  Pcaaoira. —  When  a  former  jadgmeat 
la  recelred  In  erld^ce,  the  Identity  of  the  namea  tn  the  jndgmeat  with 
thoee  In  the  pending  action  la  prfaaa  faoie  aoffldeat  to  eatahUah  the  ld«tlty 
of  peraoas. 

JODOMskr  or  Pbobatb  Cocmr  ok  laauAHca  or  Larraaa  ov  AmfunaTai- 
noN. — Where  the  haebend  dlea  without  living  Issae,  and  leavea  hii  wife 
pregnant,  and  aha  la  afterwarda  delWeied  of  a  child*  and  them  appitaa  for 
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tetten  of  adffilBlilmtlOB  iqmi  t]|«  Mtato  «C  the  ddM,  and  dM  tetlitr  of  thm 
dwmed  c0Bt«flls  dM  iniMiic*  of  Ictten'on  the  grovnd  that  Um  child  wM 
Mt  bon  aUT«,  and  tlM  1mo«  Is  trl«d,  and  tte  Probate  Court  fladi  that  tho 
child  waa  horn  alive,  aad  granti  the  lettera,  tha  jadgmeBt  of  the  Probata 
Ooort  la  orldaDoe  opon  the  qaeatJon  aa  to  whether  tha  child  waa  attlMioni,  hi 
a  aDbeeqneat  application  of  the  father  of  daceaaed  to  eontiat  tha  accovat  ed 
the  adminlatrator,  and  la  concInalTe  apon  that  goeatloB, 

Hacxinn  ov  rat  adfudtetOa  AniOB  to  Pbobatb  Couna^ — The  doctrfna  of  rm 
ad/adioata  appUaa  to  Jadgmenta  and  decreea  cd  the  Piahate  Ooort  aa  wall  aa 
to  thoee  of  any  other  judicial  tribnnaL 

Wbim  ab  to  CoNCi.n8ivaifBsa  or  JuiMMaiiTa.— Tha  rale  that  a  jadgment  of  a 
Ooort  haTlng  Joriodiction  directlj  upon  the  point  In  eontroreray  ie  ae  a  plea, 
a  bar,  and  aa  eridence  concIiialTe  between  the  Mine  partiea  and  their  prlTle^ 
li  reatrlcted  to  facte  direetlj  In  laane,  and  daaa  sot  ambraca  facta  which 
■aj  ha  In  eontroTerasr  bat  laat  In  erideaeii 

Appsax.  from  the  Probate  Courts  City  and  Con&ty  of  Baa 

FnuudflOQw 

The  facts  are  stated  in  the  opinion  of  tbe  Ooort 

£To0i  4t  AtwiMd,  lor  Appdlaat 

The  record  of  the  proceedings  in  the  matter  of  the  estate  of 
7o8eph  M.  Oarweody  deceased^  was  not  condnsiye  in  this  ease 
that  Joseph  3L  Garwood  was  bom  alive;  nor  that^  if  bom 
alive^  he  was  the  son  of  Joseph  &  Garwood.  (Blackham^B 
Case,  1  Salkeld,  290;  Hibshman  ▼.  DvJleban,^  4  Watts,  190- 
192;  Duchess  of  Kingston's  Cass,  8  S.  Lead  Oaa.  424-433.) 

W.SO.  BarOett,  for  Respondent 

The  Court  did  not  err  in  hearing  eyidence  as  totlie  intersst 
of  the  applicant  in  the  estate  of  Joseph  S.  Garwood,  deceased. 
(Dajton  on  Surrogate,  8  Ed«  488;  Orataeap  v.  Phyfe,  1  Bark 
Ch.  485;  1  Brad.  Sur.  Eep.  29;  1  Starkie  on  Ev.  188 ;  1  Green, 
on  Ev.,  Sec  538;  2  Smith's  Leading  Cases,  439;  4  PhiL  <m 
Ev.,  C.  &  H/s  Notes,  Part  11,  Note  m.) 

Parol  proof  was  admissible  to  connect  the  record  with  the 
present  proceedings.  (CampbeU  v.  Bates,  3  Com.  173 ;  Young 
V.  RunneU,  2  Hill,  478;  CoU  v.  ZeigUr,  16  Sargt.  &  Rawle, 
282-285;  CoHzer  t.  RusseU.  16  lb.  81;  4  PhiL  on  Ev.,  0.  & 
H.'s  Notes,  14^  22,  and  84.) 
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The  record  in  the  matt^  of  the  eetate  of  Joe^h  M.  Gkuv 
woody  deceased,  is  condusiye  proof  in  these  proceedings  of 
the  fact  that  said  Joseph  M.  Oarwood  was  bom  alive.  {EMte 
of  Emma  Hughes,  1  Brad  Sur.  Bepts.  108;  Pa/iker  r. 
Bimdish,  8  Pick,  288;  Young  v.  Black,  1  Oranch,  666;  MU- 
ler  y.  Mamiee,  6  Hill,  114;  Eastman  v.  Cooper,  16  Pick.  276; 
Qatdfisr  ▼.  Buclehee,  8  Cowen,  120;  Perhvne  t.  Wdher,  19 
Vt  144;  Hwyee  v.  Oudyhunst,  1  Jones,  221;  Lamrence  t. 
Temon,  3  Sumner,  20;  White  v.  Coaisworth,  2  Selden,  137; 
2  Smith's  Leading  Cases,  H.  &  W.'s  Notes,  6tli  Am.  Ed.  674; 
4  PhiL  on  Ev.,  0.  &  BJb  Notes^  Note  13.), 

By  the  Oofort^  SAjmsBsoir,  J. 

This  is  an  appeal  from  an  order  of  the  Probate  Oonrt  of  the 
City  and  Conn^  of  San  Francisco,  denying  to  Joseph  Oarwood 
the  right  to  appear  and'  eontest  die  settkment  of  tilie  first 
annual  account  of  Henrietta  M.  Garwood  as  administratrix  of 
the  estate  of  her  husband,  Joseph  S.  Garwood,  deceased. 

The  facts  of  the  case  are  substantially  as  follows: 

On  the  22d  of  Pebruary,  1863,  Joseph  S.  Garwood  died 
intestate,  seized  and  possessed  of  rc«I  and  personal  property  in 
this  State  of  considerable  value,  leaving  him  surviving  his 
wife^  Henrietta  M.  Garwood,  the  leBpondent  in  this  case,  boft 
leaving  no  issue  then  bom. 

On  the  10th  of  March,  1868,  letters  of  administration  upon 
the  estate  of  the  said  intestate  were  issued  by  the  Probate 
Court  of  the  City  and  County  of  San  Francisco  to  die  said 
Henrietta  M.  Garwood. 

At  the  time  of  her  husband's  death  Henrietta  M.  Garwood 
was  pregnant,  and  afterwards  (on  the  18th  of  March,  1863) 
gave  birth  to  a  male  diild,  called  in  this  case  Joseph  M.  Gar- 
wood. This  child,  if  bom  alive,  died  immediately,  or  soon 
after  his  birth.  Assuming  that  the  child  was  bom  alive,  and 
that  he  died  seized  and  possessed  of  real  and  personal  prop- 
erty, his  mother  applied  to  the  Probate  Court  for  letters  of 
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adminifltratioii  upon  his  Mtata  He)r  application  waa  ly  peti- 
tion in  the  usual  farm,  and  waa  contested  by  Joaeph  Garwood, 
the  appellant  in  this  case,  who  alleged  that  he  was  the  father 
of  Joseph  S.  Garwood,  deceased,  and  that  the  said  Joaeph 
8.  Garwood  died  without  issue^  leaving  him  surviving  his 
widow,  the  said  Henrietta  M.  Garwood,  and  that  there  never 
was  in  being  any  such  person  as  Joseph  M.  Garwood,  as 
allied  in  the  application  of  letters  of  administration,  and 
therein  claimed  to  be  the  son  of  the  said  Henrietta  IL  Gar- 
wood. 

Upon  the  issue  thus  formed,  as  to  whether  Joseph  M«  Gar- 
wood was  alive  when  bom,  a  trial  was  had  in  the  Probate 
Court  and  witnesses  were  called  and  examined,  both  parties 
appearing  by  counsel,  and  thereafter,  on  the  28d  of  JSeptem* 
ber,  1863,  all  parties  being  present,  in  person  or  by  counsel, 
the  Court  filed  its  finding  of  facts  and  conclusions  of  law,  to 
the  effect,  among  other  things,  that  the  child  Joseph  M.  Gar- 
wood was  bom  alive  and  died  seized  and  possessed  of  real  and 
personal  estate,  and  that  the  respondent,  Henrietta  M.  Gar- 
wood, was  entitled  to  the  administration  of  said  estate ;  and  it 
was  ordered  that  the  appellant's  objections  to  her  appoint- 
ment as  administratrix  be  held  for  naught  and  that  letters  of 
administration  be  issued  to  her,  which  was  aoeordingly  done. 
All  of  which  appears  of  record.  No  appeal  was  taken  and  the 
time  for  such  a  step  had  passed  prior  to  the  institution  of  the 
proceedings  at  bar. 

Subsequently,  on  the  5th  day  of  September,  1884,  Henri- 
etta M.  Garwood  filed  her  first  annual  account  as  administra- 
trix of  her  deceased  husband,  Joseph  M.  Garwood,  and  a  day 
waa  appointed  for  its  examination  and  settlement;  at  whidi 
time  the  appellant,  Joseph  Garwood,  appeared,  and  by  peti- 
tion in  writing,  asked  to  be  allowed  to  contest  the  account, 
alleging  among  other  things  that  he  was  interested  in  the 
estate  of  the  said  Joseph  S.  Garwood,  deceased ;  that  he'  waa 
the  father  and  heir-at-law  of  the  said  Joseph  S.  Gkrwood: 
that  the  said  Joseph  S.  Garwood  died  without  issue  except 
that  a  posthumous  child  was  bom  to  him  but  was  not  bom 
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alive.  Soy  whether  he  was  so  interested  in  the  estate  of 
Joseph  S.  Garwood,  so  far  as  there  was  any  controversy, 
depended  entirely  upon  the  question  of  fact  as  to  whether 
Joseph  M.  Garwood  was  bom  dead  or  alive. 

This  applicati<»  of  Joseph  Garwood  to  be  allowed  to 
appear  and  file  exceptions  to  and  contest  the  account  of  the 
said  Henrietta  M.  Garwood,  was  resisted  by  her,  who  pleaded, 
in  bar  of  his  allied  right,  the  finding  and  judgment  of  the 
Court  in  the  matter  of  her  application  for  letters  of  adminis- 
tration upon  the  estate  of  her  son,  Joseph  M.  Garwood,  above 
referred  to,  specially  alleging  that  the  fact  as  to  whether 
Joseph  M.  Garwood  was  bom  alive,  was  directly  in  issue  and 
litigated  between  the  present  parties  in  that  proceeding. 
Upon  the  issues  thus  formed  a  trial  was  had.  Upon  the 
question  as  to  whether  Joseph  M.  Garwood  was  bom  alive^ 
the  respondent  offered  in  evidence  the  record  in  her  applica- 
tion for  letters  of  administration  upon  his  estate,  and  claimed 
that  the  same  was  conclusive  upon  that  question.  This  evi- 
dence was  objected  to  by  the  appellant,  but  was  admitted  by 
the  Court  and  held  to  be  conclusive  of  the  question  as  to 
whether  the  child  was  bom  alive,  but  as  having  no  further 
effect.  The  respondent  th^i  offered  evidence  of  her  marriage 
with  the  intestate  and  that  the  said  child  was  the  lawful  issue 
of  that  marriage,  (which  last  fact  was  admitted  by  the  appel- 
lant,) and  also  evidence  of  the  identity  of  the  parties  con- 
cerned, which  was  also  excepted  to  by  the  other  side.  No 
evidence  was  introduced  by  the  appellant  The  Court  found 
that  the  appellant  had  no  interest  in  the  estate  of  Joseph  S. 
Garwood;  and  so  his  petition  was  denied  and  hence  this 
appeaL 

Contesting  account  of  an  administrator. 

It  is  first  claimed  that  the  Court  below  erred  in  allowing 
the  right  of  the  appellant  to  appear  and  contest  the  correct- 
ness, legal  or  actual,  of  the  account,  to  be  questioned  at  all 
by  the  administratrix,  because,  as  it  is  alleged,  the  sworn 
petition  of  the  appellant  was  of  itself  suffioient  to  establish 
his  right  to  do  so  without  farther  inquiry. 
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In  support  of  this  piopoeitioii  oounflel  who  have  charge  of 
the  appellant's  case  have  failed  to  produce  any  .authority ; 
and  when  we  remember  that  they  are  distinguiflhed  for  their 
induatiy  and  never  fail  to  fortify  their  points  by  authority 
whenever,  by  the  most  patient  research,  such  authority  can 
be  found,  we  may  well  doubt  if  adjudged  cases  exist  by  which 
the  pofiition  in  question  can  be  sustained.  But  be  that  as  it 
may,  we  are  satisfied  that  the  point  in  question  is  without 
merit  on  the  score  of  principle.  The  language  of  the  two 
hundred  and  thirty-fourth  section  of  the  Probate  Act  is,  '^  that 
any  person  interested  in  the  estate  may  i^pear  and  file  excep- 
tions in  writing  to  the  account  and  contest  the  same,''  not  that 
any  person  that  way  inclined  may  do  so. 

It  is  the  duty  of  the  Court  to  carefully  scrutinize  the  accounts 
of  executors  and  administrators  and  correct  all  errors  founded 
in  law  or  fact;  and  it  is  the  right  of  all  the  creditors  and  dis- 
tributees of  the  estate  to  be  present  and,  if  so  disposed,  con- 
test the  same ;  but  the  right  so  to  do  is  expressly  restricted  to 
them.  There  is  in  this  respect  no  distinction  between  this 
and  like  cases  and  other  suits  or  legal  proceedings.  The  rul0 
is  universal  in  all  legal  proceedings  that  parties  not  interested 
have  no  concern  in  them  and  cannot'  be  allowed  to  intermeddle. 
If,  then,  a  party  seeks  to  interpose  and  participate  in  or 
originate  a  judicial  controversy,  and  his  right  to  interfere  is 
denied,  the  first  duty  cast  upon  the  Court  is  to  determine 
whether  such  person  has  any  interest  whatever  in  the  subject 
matter  pending  before  it,  and  if  it  turns  out  he  has  none,  he 
must  be  declared  an  intruder  and  excluded  from  any  further 
participation. 

Suppose  the  administratrix  in  this  case  had  denied  the  right 
of  the  appellant  to  intermeddle^  upon  the  ground  that  he  was 
not  the  person  whom  he  represented  himself  to  be,  but  was 
an  impostor,  falsely  representing  himself  to  be  the  father  and 
heir-at-law  of  the  intestate  —  could  there  have  been  any  doubt 
as  to  th^  power  and  duty  of  the  Court  in  the  premises  t  We 
think  not.  A  contrary  rule  might  lead  to  gross  abuses,  with- 
out any  corresponding  advantages,  and  would  entirely  subvort 
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all  our  notions  of  the  orderly  conduct  of  judicial  investiga- 
tions Such  investigations  are  sufSciently  guarded  when  con- 
fined to  the  inqpeetion  and  participation  of  those  who  are 
actually  interertad  in  the  result 

Doubtless,  in  a  ease  like  the  present,  which  is  to  a  certain 
extent  a  preliminary  proceeding,  the  question  rests  very  much 
in  the  discretion  of  the  Court,  and  any  doubt  as  to  the  ques- 
tion of  interest  ought  to  be  resolved  in  favor  of  the  petitioner ; 
and  however  remote  or  contingent  his  interest  may  be,  or,  in 
other  words,  if  he  has  the  appearance  of  an  interest,  his  right 
to  contest  ought  not  to  be  denied.  (Dayton  on  Surrogates, 
452.)  But  the  Court  undoubtedly  has  the  power  to  determine 
the  question  of  interest,  if  controverted,  and  is  not  bound  to 
accept  as  conclusive  the  ex  parte  statement  of  the  party  claim- 
ing the  right  to  contest  The  Court  may  thersfore  not  only 
take  testimony  for  the  purpose  of  determining  the  question, 
but  in  our  judgment  is  bound  to  do  tou  Whatever  discretion 
the  Court  may  have  in  the  premises  oo^ht  not  to  be  exercised 
until  after  the  evidence  is  in.  If  then  it  be  doubtful  whether 
the  party  is  interested,  the  Court  should  allow  him  to  appear, 
but  not  otherwisa 

Judgment  of  Probate  Court  on  appointment  of  administrator 
as  evidence,  and  as  a  bar  on  the  issues  there  tried. 

But  the  more  important  question  involved  in  the  case  relates 
to  the  admissibility  of  the  record  in  the  matter  of  the  estate  of 
Joseph  M.  Garwood,  for  the  purpose  of  proving  that  he  was 
bom  alive. 

So  far  as  the  admissibility  of  the  parol  evidence  offered  in 
connection  with  the  record  for  the  purpose  of  establishing  the 
identity  of  the  parties  named  in  that  record  with  those  named 
in  the  record  in  the  case  pending  before  the  Court,  there  can 
be  no  doubt,  although  in  our  judgment  such  evidence  was  not 
needed,  for  the  identity  of  the  names  was  prima  facie  sufficient 
to  establish  the  identity  of  the  persons.  {Carleton  v.  Towns- 
end,  28  Cal.  219;  People  v.  Thompson,  28  Cal.  214.)  The 
effect  of  the  evidence  was  not,  as  suggested  by  counsel,  to  add 


to  tha  reoardy  tmt  merelj  to  .<hpw  its  oomiQCtioQ  with  the  pend-. 
ing  eontnytreraj  \ij  establiahing  thci  ideatity  of  the  partie^^  and 
the  subject  matter.  In  that  respeet,  whatever  the  record  falls 
to  demonstrate. may  be  shown  by  evidence  alUmde.  {Orof  v. 
DaugheHy,  25  CaL  272.) 

We  1^;^  of  the  opinion  that  the  finding  and  judgment  of  the 
Court  in  the  matter  of  the  application  of  the  reepondent  for 
letters  of  administration  upon  the  estate  of  her  son  Joseph  M. 
Garwood  were  oc^npetent  evidenoe  upon  the  question  as  to 
whether  he  was  still-born,  and  that  the.saxne^  never  haying 
been  reversedi  were  ooo^lu^vei  upon^  that  question,  upon  the 
wall  established  principle  that  matten  which  hare  been  <mce 
judicial^  detenzdned  cannoit  be  again  drawn  into  contjfoversy 
between  the  samfi  parties^ 

The  judgment  of  a  Court  baring  jurisdiction  directly  npon 
die  point  in  controversy  is^  at  a  plea,  a  bar;  and  aa  evidence^ 
competent  and  condluaivn  aa  between  tbs  aame  parties  and 
their  priviea;  not  only  where  the  subject  matter  is  in  all  re- 
spects the  samei  but  where  the  point  comes  incidentally  in 
question  in  relation  le  a  different  matter.  (Oray  v.  Dougherty ^ 
25  CaL  272;  CapeHw  y.  SchmicU,  26  CaL  493.)  This  rule, 
bowever,  is  restricted  to  facts  directly  in  issue,  and  does  not 
embrace  facts  which  may  be  in  controversy,  but  rest  m  evi- 
dence and  are  merely  oollateraL  A  fact  er  matter  in  issue  is 
Aat  upon  which  the  plaintiff  proceeds  by  his  action,  and  which 
the  defendant  controverts  in  his  pleadings,  while  collateral  facts 
are  such  as  are  offered  in  evidence  to  establidi  the  matters  or 
facts  in  issue;  and  notwithstanding  they  may  be  controverted 
at  the  trial,  they  do  not  come  within  the  mlCi  (King  v.  Chai0, 
IS  N.  Hamp.  16.) 

This  doctrine  of  res  cdjudiedtm  applies  to  the  judgment  and 
decrees  of  the  Probate  Comrt  as  well  as  to  those  of  any  othet 
judicial  tribunaL  (2:Smitih's  Leading  Cases,  522,  €t  Msquem; 
£IsdbhomV  Com,  1  Balkeld,  290.) 

That  the  fact  whether  Joseph  M«  Garwood  was  horn  alive 
or  not  was  directly  put  in  issne,  ttded  and  found  in  the  matter 
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of  the  appIicatioDi  for  letters  of  adminiBtrfttion  npoa  bis  estate, 
does  not  admit  of  debate.  It  is  appareat  upon  (be  face  of  tbe 
record,  witbout  tbe  aid  of  eiadenee  aliunde.  It  was  not  only 
expressly  put  in  issue  bj  tbe  petition  and  remonstrance,  but 
it  was  necessarily  tbe  controlling  issue  in  tbe  case.  Moreover, 
it  was  tbe  only  issue  about  wbicb  tbere  was  any  controrersj, 
and  lay  at  tbe  foundation  of  tbe  jurisdiction  of  fbe  Court, 
wbicb  bas  jurisdiction  over  tbe  estates  only  of  sncb  persons 
as  are  dead^  and  it  cannot  be  said  that  a  person  bas  died  who 
was  never  in  esse.  It  was,  tberef ore^  not  only  a  fact  in  issue, 
but  tbe  principal  fact  upon  wbicb  tbe  result  of  tbe  proceed- 
ings tben  before  tbe  Court  depended.  It  was  not  only  a  ques- 
tion wbicb  tbe  Court  bad  jurisdiction  to  try,  but  it  was  a  ques^ 
tion  wbicb  tbe  Court  ex  necessitate  ret  was  compelled  to  deter- 
mine before  a  judgment  oould  be  pronounced.  It  being  so,  and 
tbe  parties  being  tbe  same  in  botb  proceedings^  we  bave  a  case 
clearly  witbin  tbe  rule  under  consideration. 

Tbis  case  is  readily  distinguisbable  from,  Blackham's  Case, 
1  Salkeld,  290,  cited  by  counsel  for  appellant  Tbat  was 
trover.  Tbe  plaintiff  proved  tbe  goods  to  bave  been  in  bis 
possession,  and  to  bave  been  taken  away  by  tbe  defendant 
Tbe  defendant  proved  tbe  goods  to  bave  belonged  to  one  Jane 
Blackbam  in  ber  lifetime,  and  tbat  be  bad  taken  out  letters  of 
administration  on  ber  estate,  and  so  was  entitled  to  the  posses- 
sion of  tbe  goods.  Thereupon  the  plaintiff  proved  tbat  some 
few  days  before  ber  deatb  Jane  Blackbam  was  actually  mar- 
ried to  bim.  Tbe  foregoing  is  a  full  statement  of  tbe  case  as 
reported.  So,  wbetber  tbe  fact  of  the  plaintiff's  marriage 
with  Jane  Blackbam  was  put  in  issue,  tried  and  determined 
in  the  Spiritual  Court  on  tbe  application  of  tbe  defendant  for 
letters  of  administration,  did  not  appear.  Tbe  defendant, 
bowever,  insisted  that  tbe  grant  of  letters  to  bim  was  coDelu- 
sive  that  no  sucb  marriage  bad  in  fact  taken  place,  because 
tbe  Spiritual  Court  oould  not  bave  granted  letters  to  bim  ex- 
cept upon  Ae  suppoeition  that  there  was  no  sucb  marriage. 
But  Holt,  C  J.,  said:  ^^A  matter  which  bas  been  direotlj 
determined  by  their  (the  Spiritual  Court)  sentence  cannot  be 
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gainsaid.  Their  sentence  is  oondnsiTe  in  sndi  eases,  and  no 
evidence  shall  be  admitted  to  prove  the  contraiy;  but  that  is 
to  be  intended  only  in  the  point  directly  tried ;  otherwise  it 
is,  if  a  collateral  matter  be  collected  or  inferred  from  their 
sentence,  as  in  this  case,  because  the  administration  is  granted 
to  the  defendant;  therefore,  they  infer  that  the  plaintiff  wma 
not  the  intestate's  husband,  as  he  could  not  have  been  taken  to 
be^  if  the  point  there  tried  had  been  '^  married  or  unmarried/' 
and  their  sentence  had  not  been  **  married.''  From  which  lan- 
guage we  understand  Lord  Holt's  meaning  to  have  been  that 
if  the  fact  of  the  plaintiff's  marriage  with  the  intestate,  Jane 
Blackham,  had  been  put  in  issue  at  the  time  of  the  def  en* 
dant's  application  for  letters  of  administration  upon  her  estate, 
and  had  been  then  tried  and  determined  by  the  Spiritual 
Court,  the  finding  and  sentence  of  that  Court  would  have 
been  conclusive;  but  that,  inasmuch  as  such  was  not  shown 
to  have  been  the  case,  the  fact  of  marriage  could  not  be  in* 
fened  from  the  naked  grant  of  administration,  which  is  on  all 
fonrs  with  the  following  language  of  Sir  W.  DeGrey,  in  tha 
DuchesB  of  Kingston's  Case:  '^But  neither  the  judgment  of 
concurrent  or  exclusive  jurisdiction  is  evidence  of  any  matter 
which  came  collaterally  in  question,  though  within  their  juris- 
diction, nor  of  any  nmtter  incidentally  cognizable,  nor  of  any 
niatter  to  be  inferred  by  argument  from  the  judgment,"  and 
is  also  in  harmony  with  the  language  of  this  Court  in  the  case 
of  The  People  v.  Frank,  28  Cal.  607,  where  we  had  occasion 
to  say:  '*  That  the  law  does  not  favor  estoppels,  and  a  party 
cannot  be  precluded  from  giving  evidence  touching  matters 
directly  or  collaterally  involved  in  the  issue  upon  the  mere 
suspicion  that  they  have  already  been  determined  against  him 
by  competent  judicial  authority;  before  that  can  be  done  it 
must  i^pear  with  certainty  that  such  matters  have  been  so 
determined."  A  construction  similar  to  the  foregoing  was 
given  to  the  language  of  Lord  Holt  in  Blackham's  Case  by  the 
Lord  Chancellor  in  Barrs  v.  Jackson,  19  Eng.  Ch.  B.  687 ;  1 
PhilUps,  588.) 
The  case  of  Boiichier  v.  Taylor,  4  Brown's  Cases  in  Parlia* 
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ment,  708,  was  a  bill  in  equity  by  Taylor  aiid  wife  agailiet 
Boncbier  and  others,  praying  an  account  to  them  for  all  the 
personal  estate  of  one  Ann  Millington  who  died  intestate,  and 
upon  whose  estate  Bouchier  had  been  granted  letters  of  admin- 
istration. Taylor  and  wife  claimed  under  one  Alice  Merchant^ 
who,  as  they  alleged,  was  cousin-german  and  next  of  kin  to 
Ann  Millington.  It  appeared  from  the  pleadings,  among  other 
things,  that  on  the  death  of  Ann  Millington,  Bouchier  and  his 
sisters^  being  cousins-german  once  removed,  and,  as  they  sup- 
posed, the  only  next  of  kin  to  the  intestate,  made  application 
to  the  Prerogative  Court  of  the  Archbishop  of  Canterbury  for 
a  grant  of  letters  of  administration  upon  her  estate  to  Bouchier. 
That  this  application  had  been  contested,  among  others,  by 
Alice  Merchant,  who  had  there  alleged  that  she  was  eousin- 
german  and  next  of  kin  to  the  intestate^  and  therefore  entitled 
to  the  administration.  That  the  truth  of  that  allegation  had 
been  tried  by  the  Prerogative  Court  and  found  against  her, 
and  that  a  decree  had  been  pronounced  to  the  effect  that 
Bouchier  was  the  lawful  cousin-german  once  removed  and  the 
next  of  kin  of  Ann  Millington,  and  therefore  entitled  to  admin- 
istration^ which  was  accordingly  granted  to  hinu  Upon  this 
state  of  facts  Lord  Chancellor  Bathurst  directed  an  issue  as  to 
whether  Alice  Merchant  was  the  cousin-german  and  next  of 
kin  of  Ann  Millington  at  the  time  of  her  death.  From  this 
order  Bouchier  appealed  to  the  High  Court  of  Parliament^  and 
it  was  contended  on  his  behalf,  among  other  things^  that  the 
sentence  of  the  Prerogative  Court,  by  which  letters  of  admin- 
istration had  been  granted  to  Bouchier,  was  conclusive  upon 
the  issue  directed  by  the  Lord  Chancellor,  and  that  the  Court 
of  Chancery  had  no  power  to  direct  it  to  be  tried,  but  was 
bound  by  the  sentence  of  the  Prerogative  Court  The  con- 
trary doctrine  was  contended  for  by  the  respondent  The 
judgment  was  that  the  order  of  the  Court  of  Chancery  direct 
ing  the  issue  be  reversed,  and  the  respondent's  bill  dismissed 
So  it  was  held  that  the  sentence  of  the  Prerogative  Court  was 
ponclusive  of  the  question  as  to  whether  Alice  Merchant  was 
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the  oonsi^germaa  and  nfixl  of  kin  ef  Ann  MQliaigtoii  at  the 
time  of  her  death. 

In  B€tm  ▼•  JackWh,  1  Yehag  and  Collyer^  (85,  20  Eng. 
Ch.  R.  585,  Vice  ChaneBlIor  Knight  Bruoe  doubted  whether 
the  qtie6ti<m  of  the  oondnaivenflflft  of  the  lentenee  of  the  Pre* 
rogatiye  Court  wat  the  point  npon  which  the  Eonae  of  Lorda 
dedded  Bouehier  y.  Tat^,  elaiming  that  their  judgment  oonld 
he  suatained  upon  other  grounda,  and  did  not  tfaarefoore  neecb- 
sarily  embrace  that  question.  But  the  Lord  ChaneeUor^  in 
the  same  oaae,  on  appeal  from  the  deeiaion  el  the  Vice  Chan- 
cellory caiB*  to  the  oppoaite  oondnaiou.  (Batn  ▼.  Jmdeson, 
1  Phillipa,  682,  1»  Eng.  Ch.  K.  681.) 

Bamr.  Jaektan^  tupra,  waa  Hko in  facta  the  edae  of  Bouehier 
T.  Taylor.  One  Harriet  If  arttndalo  SAikh  died  uBmarried  and 
iotestata  Suit  iraa  instituted  in  ibo  Pvavogstive  CoiM  for 
administration  upon  the  estate.  The  defendant  Jai^aon 
daimed  the  administration  on  the  ground  that  he  waa  the 
lecond  cousin  and  next  of  kin  of  the  intestate^  and  Mrs.  Baorrs, 
the  plaintiff,  claimed  it  upon  the  ground  that  she  was  the 
nsioe  and  nest  of  kin  of  the  intestate.  The  Prerogative  Court 
decided  in  favor  of  Jackson,  and  tlaa  aenteacewea  thai  admin- 
istration should  be  granted  to  him  aa  next  of  kin.  Afterward, 
the  suit  in  question  for  distribution  was  instituted  in  the  Court 
of  Cfatacery,  in  which  Mrs.  Barrs  claimed  the  residuary  estate 
of  the  intestate  aa  her  neiee  and  next  of  kin.  The  defendant 
Jadcson,  in  his  answer,  pleaded  in  bar  the  sentence  of  the 
Ecclesiastical  Court,  and  alleged  that  the  question  in  issue  was 
the  sole  question  in  that  Court  and  was  there  decided  in  his 
favor.  The  Vice  Chancellor  held,  however,  that  the  judgment 
of  the  Ecclesiastical  Court  was  not  conclusive,  having  first 
oome  to  the  conclusion,  aa  already  stated,  that  that  point  was 
not  decided  in  Bouehier  v.  Tayhr.  But  on  appeal  the  Lord 
Chancellor  held  that  the  point  had  been  decided  in  Bouehier 
V.  Taylor,  and  that  he  was  bound  by  that  decision,  whatever 
his  individual  opinion  might  be,  and  that  the  sentence  of  the 
Ecclesiastical  Court  was  therefore  conclusive  upon  the  quee- 
tion  aa  to  which  of  the  partiea  waa  next  of  kin  to  the  intestate. 
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It  is  daimed  in  this  case  that  the  decision  of  the  Vice  Chan- 
cellor was  correct,  and  that  the  decision  of  the  Chancellor 
would  have  been  the  same  way  but  for  the  case  of  BmLchier  y. 
To^jflor,  whichy  although  binding  upon  him,  is  not'  binding 
upon  this  Court;  and  we  are,  therefore,  urged  to  adopt  the 
ruling  of  the  Vice  Chancellor  as  being  founded  on  the  better 
reason.  It  is  true  that  the  case  of  Bouchier  v.  Taylor  is,  as  to 
thia  Court,  onlj  authority  upon  the  question,  and  is  not  bind- 
ing upon  us;  but  without  pausing  to  consider  whether  the 
ruling  of  the  Vioe  Chancellor  is  founded  on  the  hetb&r  reason, 
we  are  of  opinion  that  thia  Court  stands  in  the  same  relation 
to  the  question  involved  in  which  the  Lord  Chancellor  stood 
in  Barrs  v.  Jaehson.  What  Bouchier  v.  Tofflor  was  to  him, 
(Troy  V.  Dougherty,  and  more  especially  Caperlon  v*  Schmidt, 
are  to  us.  In  those  oases  we  have  carrieil  the  doctrine  in 
question  to  the  full  extent  to  which  it  was  carried  in  BouMer 
Y.Taylor. 

Order  afiBrmedi 

Mr.  Justice  Shavtbb,  bobg  disqualified,  di4  aot  participate 
in  the  dsdaiom  el  thia  oasik 
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JOHN  RICHARDSON  v.  JOSEPH  SMITH,  E-  J-  LEWIS, 
jL2n>  H.  a  PRATT, 


Dnuu  ni  AH  AmmBL— If  tte  eomplahit,  In  as  MMmi  to ' 

don  of  penoaal  property,  vnn  that  the  **  plaintiff- was  tha  awaar  aad  la 
UMiauioa  «f  th»  pnmttjr  tMa  aTaraaat  ta  aat  tnaarai«  ^  m  aaawar 
which  deniea  that  tha  **  platatiC  waa  the  owner  aB4  «tUM  to  tha  i 
cC  the  property.*' 

Samb.—  If  the  plaintiff.  In  hf a  camplahit  In  an  action  to  recorer  tha  ] 

•C  peiaaaal  prapertj,  aTen  that  tha  •«aafen«aat  wvoagfally  took  iSe  pt^^- 
arty  from  tha  plaintlff*a  poaaeadon,  and  from  thence  to  tha  ttaia  tha  action 
waa  commenced,  wroi^gfallj  detained  the  came  property  from  him,**  and  tha 
defendant.  In  hla  ahawer,  deniea  **  that  the  defendant  at  any  time  wrongfully 
toak  an«  Actafnad  tlia  pcopectgr  ffom  tha  plaintiff;**  Itae  allegation  la  the 
complaint  la  to  he  deemed  admitted. 

AaswsE  aarriNO  up  Saxzuaa  of  Ooooa  bt  Attachmbit.-" Jji  anawer  Jnatifyhur 
the  aelsnra  of  penonal  property  by  vlrtne  of  a  writ  of  attachment  luaed 
against  a  peraan  other  than  tha  plaintiff,  deea  not  athte  facts  conetltntlsg 
a  deCenaa,  if  It  falla  to  allege  that  ttm  defendant  to  tha  attaohmant  anit  waa 
the  owner  of  the  property. 

IviDTFiciEirr  DSNiiL  tit  Answsb^ — If  the  answer  doea  not  traverse  the  ma- 
terial alfagatlons  bf  tha  complaint  and  the  new  matter  contained  In  it  does 
aot  sto^  facto  aufflalant  to  aoaatltato  a  Oafanae,  aad  tlw  piatollatl  dM  n^t 
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ft    Piling  ««lftl  HfttlBff  tlHIt 

ftllegatloB  Mt  forth  la  pbOntiri 
■•iDf  aftswer,"  fiJli  t»  ralM  aay 

Appkax  from  the  District  Conrt^  Seooiid  Judkial  Distriel^ 
Tdiaxna  Comitj- 

The  pleadings  were  not  Terified. 

The  plaintiff  appealed 

The  other  facts  are  stated  in  the  opinion  of  die  Ooiift 

(harge  Cadwalader,  for  Appellant^  o(mtended  that  tlie  tamvmm 
confessed  the  substance  of  the  allegations  of  the  complaint^ 
and  cited  Blankman  ▼•  VaUe jo,  IS  CaL  644;  Btuenius  y.  Coffee, 
14  CaL  91 ;  KtAland  v.  Sedgwiek,  17  OaL  125;  and  Van  Saat- 
coord's  Pleadings,  248. 

On  the  question  whether  the  role  of  construction  was  tiia 
■ame  in  case  of  ^'yerified*'  and  ^^naTwifiad^  aaiwwi^  hm 
dted  Hendey  y.  Tartar,  14  CaL  60& 

W.  8.  Lang,  for  Rcspondcite 

By  the  Court,  Cubbbt,  a  J. 

This  action  was  brought  to  reeofBt  toe  ponession  cc  cevtan 
personal  property  of  which  the  plaintiff  alleged  in  his  com- 
plaint he  was  the  owner  and  in  the  possessum  at  the  time  it 
was  taken  by  the  defendants.  To  the  c(»iiplaint  tlie  defend- 
ants answer^,  and  then  the  cause  was  submitted  to  the  Court 
for  judgment  upon  the  pleadings.  The  Court  gave  judgment 
for  the  defendants.  The  complaint  is  in  the  usual  form  in 
such  cases,  and  no  questicm  arises  as  to  its  sufficient.  It  is 
therein  alleged  that  on  a  certain  day,  at  the  County  of  Tehama, 
the  plaintiff  was  the  owner  and  in  the  possession  of  the  prop- 
erty described  in  the  complaint,  which  was  of  the  value  of 
twenty-three  thousand  dollars;  and  that  then  and  there  the 
defendants  wrongfully  took  from  the  plaintiff's  possession,  and 
from  thence  to  the  time  the  action  was  commenced  wrongfully 
detained  the  same  property  from  him,  by  reason  whereof  he 
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had  snstamed  damage^  etc  In  oondnsion,  the  plaintiff  demands 
judgment  for  the  poaseBsion  of  the  pToperty,  and  if  that  cannot 
be  had,  that  then  he  maj  have  judgment  for  the  value  thereof, 
etc. 

The  defendants  by  answer  denj  that  the  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  tiieproperty;  that  the 
defendants  at  any  time  wrongfully  took  and  detained  the  prop- 
erty from  the  plaintiff.  They  also  deny  that  the  property  was 
worth  twenty-three  thousand  dollars,  and  further,  they  deny 
direedy  that  plaintiff  has  been  damaged  by  the  detention  ci 
Ae  property  in  the  sum  of  one  thousand  dollars  or  in  any 
other  sum.  Then  for  an  a£Srmative  defense  the  defendants 
sfer  that  on  the  9ih  of  May,  1864,  the  defendant  Smith,  who 
was  then  Sheriff  of  Tehama  County,  seised  and  took  into  hia 
poaaession  the  property  in  oontroiversy  as  the  property  of  Doll 
and  Simpson,  under  and  by  virtue  of  a  writ  of  attachment 
issued  in  an  action  then  pending  in  the  Distriet  Oourt  of  the 
Second  Judioial  District,  in  whidi  one  Oorooran  was  plaintiff 
and  Doll  and  Simpson  were  defendants,  and  that  since  that 
time  Smith,  as  Sheriff  of  said  county,  has  held  said  pnqperty 
by  virtue  of  said  vrrtt,  and  that  at  the  time  this  action  was 
coimneDeed  the  same  property  was  in  the  hands  of  the  defend- 
ant Lewis  as  the  keeper  thereof  for  the  Sheriff.  The  defend- 
ants in  conclusion  ^^  deny  eadi  and  erefy  allegation  ast  f oith 
b  the  plaintifPs  cnnplaint  not  consistent  widi  the  foregoing 
answer.'' 

The  only  point  to  be  deeided  in  this  case  is  as  to  the  soffi- 
dmey  of  the  answer.  A  brief  analysis  will  show  that  it  fails 
to  traverse  any  material  allegation  of  the  conq>laint,  except 
the  one  respecting  the  damage  which  the  ^aantiff  had  sus- 
tained by  the  allied  vrrongful  taking  and  detention  of  the 
property.  The  defendants  undertake  to  meet  the  averment 
that  plaintiff  was  the  owner  and  in  the  possession  of  the  prop- 
erty by  denying  that  he  was  the  owner  and  entitled  to  the 
poasesaion  of  it  This  is  neither  a  denial  that  the  plaintiff 
waa  the  owner  of  the  property  nor  that  he  was  in  possession 
of  it  when  it  was  taken  from  him.    He  may  have  -been  in  the 
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posseswni  of  dw  prc^)ert7  aaid  yet  not  tiieowner  of  it,  in 
which  case,  as  against  anj  one  taking  and  withholding  it  from 
him  mthout  right,  he  was  entitled  to  his  action  for  its  recovery. 
The  defendants  next  denj  that  they,  at  any  time^  wrongfully 
took  from  the  poesession  of  the  plaintiff  the  property  and 
dkattele  mentioxmd  in  the  oomj^aint,  and  also  deny  that  thej 
wnngftily  detained  from,  him  snob  property.  This  is  not  a 
denial  that  they  took  or  withheld  from  the  plaintiff  die  prop- 
ert]f  in  qsaestiiMiy  but  it  is  an  attempt  to  ruse  an  issne  as  to  the 
charactnrof  ther  acts  complained  of,  which  ia  an  action  of  diis 
kind  cannot  be  at  all  material  unless  the  taking  and  withhold- 
ing-is  justified  upotn  some  legal  ground,  whiok  must  be  pleaded. 
'The  taking  and  detention  Of  the  property  by  the  defendants 
were  malerial  and  iasaaUe' facts,  which  the  plaintiff  allq^ed 
were  wrongful  and  done  withofot  his  consent  The  answer  tD 
this  all^ation  im that  fLey  were  net  wiongfnl;  but  nothing  is 
averred  by  the  defendanta  in  jnsttfieation  of  the  aets  with 
which  thi^  are  directly  charged  in  the  complaint)  and  which^ 
for  want  of  a  trarerse^Btiuid  confessed.  (Btaenuk  r.  Coffee, 
14  OaL  93.)  There  is  an  attempt  at  Ja  juatifieatiott  nnd»  a 
writ  of  attadmieBt  issued  in  est*  action  wherein  Oorooran'  was 
plaintiff  and  Doll  and.  SimpeOn  were  defendants;  and  it  is 
alleged  that  the  property  was  taken  under  the  wi4t  of  attadi- 
ment  in  that  aetion  as  the  property  fd  Doll  and  Simpson,  but 
there  is  nothing  in  the  answer  showing  that  DoU  and  Simpson 
had  any  right  or  interest  in  or  to  the  property.  So  far  it  ap- 
pears tilie  answer  fails  to  pot  in  iasne  any  diaterial  ellegatim 
of  the  complaint 

The  dosing  denial,  of  the  answer  is  in  these  words:  ^  Thb 
defendants  deny  each  and  every  allegation  set  forth  in  the  plain- 
tiff's complaint  net  consistent  with  the  foregoing  answer." 
This  qualified  denial  renders  it  necessary  to  ascertain  whether 
there  is  anything  in  the  complaint  which  is  not  consistent  with 
the  part  of  the  answer  preceding  it  We  have  already  seen 
that  the  several  preceding  denials  (with  a  single  ttcq>tion)  of 
the  answer  may  stand  as  true,  and  yet  the  material  allegations 
of.  the  osmpb^  with  one  exception,  remain  uncont«o^rerted. 
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The  affirmative  matter  of  tiie  aaswer  may  be  tBkai  ai  literftUy 
trne^  and  still  the  plaintiff's  cause  of  action  is  in  no  particular 
affected  by  it  Every  allegation  of  tbe  oomidaint  exoept  that 
relating  to  the  damage  Bustained  by  the  plaintiff  for  the  deten- 
tion of  the  property  may  subsist  in  harmony  with,  that  is,  oon* 
sist  or  stand  with  every  allegation  of  the  answer  exoept  the 
one  denying  that  plaintiff  had  rastained  any  damage  by  reason 
of  the  detention  of  the  property.  So  that  the  closing  denial 
of  the  answer  amounts  to  a  repetition  of  the  denial  ^that 
plaintiff  has  been  damaged  by  the  detentiim  of  said  ohattels 
and  property  in  the  sum  of  one  thousand  deUarB,  car  in  any 
other  sum.^'  And  this  is  the  utmost  limit  to  which  it  can 
upon  any  just  ground  be  said  to  extend.  We  think  the  judg- 
ment should  have  been  for  the  plmintifft  csMpt  as  to  damage 
for  the  detention  of  the  property. 

The  judgment  nrost  be  and  is  hereby  iwersed,  tad  a  Aew 
trial  granted,  with  leave  to  the  defendants  to  amend  their 
answer. 
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tizinov  OP  TJwTTm  SxAns  Bomm^-^^h^  UmdB  «f  tk«  UoltaS  StalM^  t— aS 
In  ponuanea  of  the  Acts  of  CoosrctB,  are  not  nilKJect  to  taxatloa. 

tizinoir  or  Stats  Bmise. —  Bonds  of  tko  State  oC  California  ato  personal 
property  wHSIn  tte  noaalna  of  tto  tem  **  penoaal  pfopeHy  **  as  oaed  In  the 
aeviaoe  Ae^  and  sfe  mab^tct  t»  tatittaii 

tAXATioH  ov  Bovtm  IK  THia  Statb  owinB>  BT  A  Wownow  ODBFoaAnoir«<*ne 
tonda  of  thlB  State  owned  hf  a  foreign  tnaoraace  eompaay  doing  taalnefls  In 
tkla  Stat%  and  deposited  with  a  banker,  la  porMiaaee  ef  the  Act "  to  tax  and 
regulate  foielgB  lasnmnM  eooipanles  deteg  IwiilBaM  la  thte  Slate,"  aad  onder 
the  control  of  an  agent  of  the  companj,  are  nhjeet  to  tozatloa  in  thta  Stete. 

atATB  Boinw  ABB  PBOPBBTr. —  Th%  hondo  of  thia  8Ute  which  are  owned  bj  a 
ferdgn  Inaoranco  ooaipaBy,  hat  kept  In  thle  Stote,  la  accordance  with  the 
Act  of  tke  LeglatetBre  ra«aldBg  eoeh  cenpaalea  to  dipoidt  beoda  here  at  ee- 
cnrlty  for  their  llahllltiei,  are  a  portion  of  the  capital  ef  the  ceaipanj,  and 
are  proportar  to  thla  State  within  the  meaning  of  the  RcTenae  Act 

Amkssvbiit  op  PBBaoNAL  PBorBBTT.— >  Perwnal  property  ta  this  State  belonr 
tag  to  a  aea  tesldit>  nay  he  assesseJ  to  each  owner,  notwithstanding  he  Is 
a  aan-resMeat. 

UMM.^lt  personal  property  to  thla  State  belonging  te  a  ncn-restdent  Is  to  the 
of  a  tmstee  or  agentp  It  nay  properly  bt  assesssd  to  the  agsat  or 
haTtag  It  to  possession. 
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8AKB. — ^Aa  error  made  Ixy  anKMlBf  perwmal  property  to  the  wrong  owner 
elnlmnnt,  nnder  the  Reyenne  Act  of  1857,  aad  Aete  amendntorj  then 
does  not  AlTeet  the  YmlkUty  ef  the  assessment 

DascBimoM  OF  Bonm  A— ■■■■>. —  Bonds  of  this  Stste  belooslns  ta  a  fore 
Insurence  company,  bat  deposited  in  this  State  In  accordaace  with  li 
when  assessed  for  taxes,  are  sottdently  described  by  being  designs 
**  money  and  bonds  deposited  as  per  statate." 

Taxation  of  FoaatoM  lusuaAiicn  Gomfahus. —  The  percentage  oa  premio 
which  foreign  Insurance  companies  doing  business  In  this  State  pay  to 
State  under  the  Act  to  regoiate  foreign  insnranee  companies  doing  bosfn 
hi  this  Static  If  not  a  sobstltats  tot  taxation. 

Appkal  from  the  District  Court,  Fourth  Judicial  Distri 
City  and  County  of  San  Franciscow 

The  facts  are  stated  in  the  opinicm  of  the  Court 

Delas  Lake,  and  Robert  F.  Morrison,  for  the  Peoplei 

It  is  admitted  that  in  point  of  fact  the  bonds  are  tfetua] 
here  in  the   City  of  San  Francisco,   but  a  legal  fiction 
invoked  by  which  they  are  transferred  to  the  possession 
the  insurance  company  in  the  City  of  New  Tort 

A  brief  examination  of  the  ^sting  law,  (and  it  is  similar 
its  provisions  to  former  laws  on  this  point  of  general  taxatifli 
will  abundantly  prove  the  intention  of  the  Legislatuie. 

Section  two  of  this  Act  speaks  of  chattels,  debts,  the  capii 
stock  of  corporations,  etc  All  these  are  taxable,  and  t 
bonds  on  which  the  tax  was  levied  in  this  case  are  embrac 
within  two,  at  least,  of  the  above  designations.  They  a 
both  chattels  and  debts,  and  they  are  also  included  in  t 
term  personal  property,  which  shall  include  all  propei 
included  in  section  two,  except  real  -property. 

The  following  definitions  abundantly  support  this  view: 

**  Chattixs  —  A  term  which  includes  all  kinds  of  proper! 
except  the  freehold,  or  things  which  rre  parcel  of  it  It  is 
more  extensive  term  than  goods  and  effects.''  (2  Kent,  40 
1  Bouvier^s  Law  Dictionary,  224,) 

"Chattels  personal  are,  properly  speaking,  things  movab 
which  may  be  annexed  to  or  dependant  upon  the  pers 
of  the  owner,  and  may  be  carried  about  with  him  from  o 
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ptrt  of  the  waAd  to  another."  (^lioiM  v.  Backitt,  7  OoL  808 ; 
City  of  New  Albany  y.  Meekin,  3  In<L  483 ;  Stor/a  Conflict  oi 
Laws,  550 ;  21  lUmois,  62 ;  IntefTuttional  Life  Aasunmce  Co, 
7.  Commissioners  of  Taxes,  28  Barb.  321;  M%dml  Insurance 
Co.  V.  Supervisors  of  Erie,  4  Com.  442.) 

Doyle  &  Barbour,  for  the  Home  Insurance  Company. 

The  State  bonds  are  not  assessable  here,  because  thej  are 
mere  evidences  of  debt,  having  no  intrinsic  value  in  themselves, 
but  the  mere  representatives  of  a  claim  which  has  a  certain 
value.  The  debt  which  they  represent  is  owned  in  New  York. 
They  do  not  therefore  constatute  property  within  this  State^  and 
cannot  be  assessed  here. 

The  jurisdiction  of  a  State  for  purposes  of  taxation,  as  for 
all  others  of  sovereignty,  is  from  its  own  nature  limited  to  its 
territorial  extent;  it  can  no  more  impose  taxes  on  persons  or 
property  not  within  its  territorial  jurisdiction^  than  it  can 
enact  laws,  render  judgments,  or  othervrise  exercise  its  judicial, 
executive,  or  political  power  over  persons  or  property  without 
its  limits.  It  is  well  settled  that  debts  in  judgm^oit  of  law 
follow  the  person  of  the  owner,  and  are  deemed  to  be  situated 
wherever  he  is  d<»niciled.  (Story's  Conflict  of  Laws,  Sec.  362, 
362  a;  Lord  v.  Arnold,  18  Barb.  105 ;  People  v.  Park,  28  CaL 
138;  People  v.  Eastman,  26  Csl.  601.) 

Under  our  system  of  tazati<»i,  l^o  classes  of  taxable  per- 
sonal property  are  recognized.  The  one  having  a  local  situs, 
and  the  other  the  situs  of  which  is  determined  by  the  domicil 
of  its  owner. 

Obviously,  if  the  company  had  its  principal  offic6  and  place 
of  business  in  another  county  of  the  State,  the  fact  that  it  had 
these  bonds  lying  in  the  vaults  of  bankers  in  San  Francisco 
would  not  subject  it  to  be  taxed  here  on  them,  and  this  be- 
cause the  sUus  of  the  company  would  draw  to  it  that  of 
the  bonds.  Now  if  that  be  true  with  reference  to  the  various 
counties  of  the  State,  it  seema  difiScult  to  suggest  any  reason 
why  it  is  not  equally  true  of  residence^  or  situs,  in  or  out  of 
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the  Stata  Situs,  or  locality,  if  predicabfe  of  the  State  at  i3l. 
must  be  of  some  particular  county  in  the  State. 

The  aflsessment  being  incorrect  in  point  of  fact,  in  designat- 
ing these  bonds  as  money,  irregular  in  form,  in  lumping  under 
one  head  moneys  and  bonds,  and  unauthorized  by  the  terms  of 
the  statute,  is  void     (Falkner  v.  Hunt,  16  CaL  172.)    ^ 

If  the  bonds  in  question  were  taxable  at  all  under  the  law 
of  this  State,  they  were  assessable  only  to  the  agents  of  the 
company,  who  had  the  charge,  possession,  and  control  of 
them,  and  not  to  the  company  itself  —  in  tiiis  case  to  Wells, 
Fargo  &  Company.  (Van  B^nsaelaer  v,  Cottrell,  7  Barb.  127 ; 
Wilson  V.  Mayor,  1  Abbott  Pr.  R.  26 ;  Lord  ▼.  Arnold,  18  Barb. 
104.) 

The  Legislature  has  made  these  companies  the  subject  of  a 
special  tax  law  which  must  be  deemed  to  constitute  a  system 
complete  in  itself,  and  excludes  all  general  enactments  on  the 
flubjecty  even  if  they  could  otherwise  be  deemed  applicable  to 
the  class  of  persons  in  question.  It  cannot  be  supposed  that 
it  waa  the  object  of  the  Legislature  to  subject  the^e  corpora- 
tions to  two  different  systems  of  taxation,  and  subject  them  to 
a  double  burden.  (See  N.  Y.  S.  B.  B.  Co.  y.  8(Mn,  26  Penn. 
248.) 

By  the  Court,  Sawtxb^  J. 

The  Home  Insurance  Company  is  a  foreign  corporation 
created  by,  and  existing  under  the  laws  of  the  State  of  New 
York,  engaged  in  th^  business  of  insuring  against  loss  by  fire. 
Said  company  has  an  agency  established  at  the  City  of  San 
Francisco,  under  the  management  of  Bigelow  k  Brother,  who 
are  duly  authorized  to  act  for  the  company  in  the  ordinary 
business  of  the  corporation  transacted  in  the  State  of  Califor- 
nia. All  the  acts  required  by  the  Act  of  1862,  ^*  To  tax  and 
regulate  foreign  insurance  companies  doing  business  in  this 
State,''  as  amended  by  the  Act  of  1864,  have  been  performed. 
In  pursuance  of  the  proyisi<ms  of  the  Act  of  1864,  the  com- 
pany made  a  specild  deposit  with  Wells,  Faigo  k  Company, 
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laskara^  who  "were  approved  by  the  Controllet,  of  twenty-five 
boi^s  of  the  United  States,  issued  in  pnrsnance  of  the  Acts  of 
Oangres%  of  one  thousand  dollars  each,  and  fifty  bonds  of  one 
thousand  dollars  each,  issued  by  the  State  of  California,  in 
pursuance  of  "An  Act  to  provide  for  paying  certain  equi- 
table claims  against  the  State  of  California  and  to  contract  a 
funded  debt  therefor,"  approved  April  28th,  1857;  all  of 
which  bonds,  or  the  debts  represented  thereby,  belonged  to 
the  said  Home  Insurance  Company.  These  bonds  were 
assessed  in  the  City  and  County  of  San  Francisco  for  State, 
and  city  and  county  taxes  to  "Home  tnsuranos  Company  of 
Kew  York,  Bigelow  Brothers,  agents,*'  as  "money  and  bonds 
deposited  as  per  statute^*'  at  fifty  thousand  dollars,  the  tax 
thereon  being  one  thousand  four  hundred  and  ninety  dollars. 
An  agreed  case  having  been  mjade,  stating  the  foregoing,  among 
other  facts,  and  the  question  submitted  to  the  District  Court 
of  the  Fourth  Judicial  District,  whether  the  said  company  is 
lawfully  taxable  and  taxed  in  respect  to  the  said  bonds,  it  was 
held  by  the  Court,  that  the  said  twenty-five  bonds  of  the 
United  States  were  not  subject  to  taxation,  but  that  the  fifty 
bonds  of  the  State  of  California  were  properly  taxable  and 
taxed.  Judgment  was  thereupon  entered  in  favor  of  the  People 
for  the  Bcaa  of  nine  hundred  and  ninety-three  dollars  thirty- 
three  cents,  the  amount  of  the  tax  levied  upon  the  last  named 
bonds,  and  against  the  People  as  to  tlie  balance  of  tax  claimed. 
Both  parties  appealed,  but  the  People  seem  to  have  abandoned 
their  appeal,  as  nothing  is  said  about  the  bonds  of  the  United 
States.  It  seems  to  be  now  settled  that  the  twenty-five  United 
States  bonds  are  not  subject  to  taxation.  (Bcmk  of  Commerce 
V.  New  Tork  City,  2  Black,  620.)  But  are  the  fifty  bonds  of 
the  State  of  California  in  any  form  subject  to  taxation  ?  That 
the  Legislatare  has  the  power  to  tax  these  securities,  there  can 
be  no  doubt.  So  nmch  seems  to  be  conceded.  The  only 
question  is^  has  it  done  sof  The  Bevenue  Act  provides  that, 
"  all  property,  of  every  kind  and  nature  whatever,  within  the 
State  shall  to  atihjedt  to  tazatdoOy  eitcept,''  etc. ;  but  the  bond^ 
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in  questioDi  are  not  included  in  the  specified  exceptions.  Pe]> 
sonal  property,  for  the  purpoees  of  taxation,  is  then  classified 
and  defined  by  the  statute.  The  second  daas  embraces  ^^  chat- 
tels of  every  description;"  the  fourth,  ^'all  money  at  interest 
or  loaned,  whether  secured  by  pledges,  mortgage  or  otherwise; 
all  solvent  debts  exceeding  what  may  be  due  from,  such  per- 
son, corporation,  association,  or  firuL**  Ei^th — "The  capi- 
tal stock  of  all  corporations,  companies,  associatioDS,  firma^  or 
individuals  doing  business  or  having  an  office  in  this  State." 
Ninth  — "All  other  property,  not  real  estate,  which  is  not 
othei-wise  taxed."  That  these  bonds,  or  that  which  is  evidenced 
by  them,  would  be  property  which  could  be  referred  to  same 
one  or  more  of  these  classes,  if  the  owner  resided  in  this  State, 
there  can  be  no  doubt  But  it  is  daimied  that  these  bonds  are 
mere  evidences  of  debt,  having  no  intrinsic  value;  that  they 
are  mere  representatives  of  a  debt  owned  in  New  York;  that 
they  have  no  situs  apart  from  the  domidl  of  the  owner,  which 
is  located  without  the  State;  and  that,  therefore,  they  do  not 
constitute  "  property  ivUhin  this  State."  It  is  true,  as  a  gen- 
eral principle,  thiU,  personal  property  follows  the  owner, 
having  no  situs  apart  from  the  owner,  and  is  subject  to  the 
law  of  his  domidl;  but  this  is  a  fiction  of  law,  adopted  for 
the  purposes  and  inddents  of  contracts  and  descents.  It  may 
still,  for  the  purposes  of  taxation  and  judicial  proceedings,  be 
affected  by  the  law  of  the  place  where  it  is  in  fact  situate. 
This  general  prindple  applies  to  all  personal  property,  whether 
corporeal  or  incorporeaL  Story  says:  '^In  the  next  place,  let 
us  consider  the  subject,  of  jurisdiction  in  regard  to  property. 
It  will  be  unnecessary  to  discuss  the  matter  at  large  as  to  per- 
sonal property,  since  the  general  doctrine  is  not  controverted, 
that  although  movables  are,  for  many  purposes,  to  be  deemed 
to  have  no  situs  except  that  of  the  domicil  of  the  owner,  yet, 
this  being  but  a  legal  fiction,  it  yields,  whenever  it  b  neces- 
sary for  the  purposes  of  justice,  that  the  actual  siivs  of  the 
thing  should  be  examined.  A  nation,  within  whose  territoiy 
any  persoiial  property  is  actually  situate,  has  as  entire  domin- 
ion  over  it,  while  therein,  in  point  of  sovereignty  and  juriadic- 
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Uon,  as  it  has  over  immovable  property  tituate  there.  It  may 
regulate  its  transfer  and  subject  it  to  prooeis  and  execation, 
and  provide  for  and  control  the  uses  and  di^osition  of  it^  to 
the  same  extent  that  it  mav  exert  its  authority  over  immova- 
ble pn^erty.  One  of  the  grounds  upon  which|  as  we  have 
seen,  jurisdiction  is  assumed  over  non-residents  is  through  the 
instrumentality  of  their  personal  property ,  as  well  as  of  their 
real  property,  within  the  local  sovereignty.  Hence  it  is,  that, 
whenever  personal  property  is  taken  by  arrest,  attachment  or 
execution  within  a  State,  the  title  so  acquired  under  the  laws 
of  the  State  is  held  valid  in  every  other  State;  and  the  Mme 
rul^  is  applied  to  debts  due  to  nof^residents,  which  are  subjected 
to  the  like  process  under  the  local  Ums  of  a  Staie.**  (Story  on 
C(m.  of  Laws,  Sec  650.) 

Bonds  of  this  State  kept  here  hut  owned  abroad  are  Uable  to 
ioMtion  here. 

Whatever  the  l^al  fiction  may  be  as  to  the  situs  of  personal 
property,  such  as  horses,  coin  and  other  things  of  a  corporeal 
nature,  they  have  an  actual  situs  which  subjects  them  to  the 
jurisdiction  of  the  Qovemment  where  that  actual  situs  is ;  and 
the  same  is  equally  true  of  things  incorporeal.  Whether  tan- 
gible or  intan^ble,  the  rule  is,  or  may  be,  the  same.  Debts, 
whether  evidenced  by  writing  or  not,  may  be  reached  by  pro- 
cess of  attachment  and  garnishment  under  the  laws  of  the 
domidl  of  the  debtor,  and  they  may  also  be  thus  reached 
under  statutory  provisions  for  Ae  purposes  of  taxation.  In 
the  language  of  Mr.  Chief  Justice  Lourie,  in  Firdey  v.  The  City 
of  Philadelphia,  32  Pa.  St.  R.  381 :  "  There  is  nothing  poetical 
about  tax  laws.  Wherever  they  find  property,  they  claim  a 
contribution  for  its  protection,  without  any  special  respect  to 
the  owner  or  his  occupation.**  Whether  we  consider  the  sub- 
ject of  taxation  in  this  case  as  "  money  at  interest,  or  loaned," 
or  "solvent  debts,'*  and  the  bonds  as  the  mere  evidence  of 
indebtedness  and  of  no  intrinsic  value  in  themselves,  or 
whether  they  are  to  be  regarded  as  "capital  stock,*'  or,  for 
the  purposes  of  taxation,  as  in  themselves  a  species  of  prop- 
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ertjy  the  thing  itself  is  actually  within  the  jurisdiction  of  th( 
State.  If  the  bondd  themfielves  are  property,  they  are  oi 
course  "within  the  State,"  but  if  only  evidence  of  the  exist 
ence  of  property  in  some  other  form,  they  represent  the  thinj 
whatever  it  is;  they  are  the  outward  symbols  by  which  itf 
actual  presence  is  manifested,  and  by  means  of  which  it  h 
manipulated  and  actually  controlled,  and  through  which  th( 
State  can  actually  subject  it  to  its  jurisdiction*  For  this  verj 
purpose  the  State  required  these  bonds  to  be  deposited  withii 
its  reach,  as  a  condition  precedent  to  the  transaction  of  anj 
business  in  the  State  by  the  owner.  And  the  Act  itself  pro 
vides,  that,  "all  stocks  and  bonds  in  the  hands  of  such  bankei 
or  bankers  so  approved  by  the  Controller  shall  be  liable  U 
attachmerU  or  seizure  wnder  execution  in  arvy  suit  or  judgment 
against  any  such  company  or  association/*  And  when  sc 
attached  or  seized  other  bonds  must  be  substituted  whid 
"  shall  equal  in  value  what  may  have  been  sold.*'  By  seizing 
and  selling  the  bonds,  even  if  not  in  themselves  property,  thf 
thing  symbolized  or  represented  by  them  is  seized  and  sold 
and  the  title  of  the  owners  wholly  divested  and  transferred 
The  State  of  California  itself  is  the  obligor  and  debtor,  and  th< 
debtor  may,  therefore,  be  regarded  as  being  within  the  State 
Whatever  the  legal  fiction  as  to  the  sitiLS  of  these  stocks,  oi 
the  thing  represented  by  them,  for  certain  purposes,  may  be 
it  is  plain,  that  there  is  an  actual  sitiLS  in  the  State,  and  thai 
the  thing  constituting  the  property  is  within  the  State  anc 
subject  to  its  jurisdiction.  We  think,  therefore,  it  is  "prop 
erty  within  the  State,"  within  the  meaning  of  the  provisioni 
of  the  Sevenue  Act.  And  this  construction  is  also  supportec 
by  authority.  The  question  was  made  and  decided  in  Catlir 
V.  Hull,  21  Vermont,  156.  The  revenue  laws  of  Vermoni 
provided  that  personal  estate,  within  the  meaning  of  the  Act 
should  include  "  all  debts  due  from  solvent  debtors,  whethei 
on  account,  notes  or  contract,  bond,  mortgage  or  other  secu 
rity."  Taxes  were  assessed  in  the  Town  of  Orwell,  in  tbi 
State  of  Vermont,  upon  property  belonging  to  Thomas  A 
Hammond,  a  resident  of  the  City  of  "New  York.    "  This  prop 
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ertj  consisted  eutiralj  of  promissory  notoB,  or  clioees  in 
acdco,  against  individualfl  in  this  State,  (Vermont,)  payable  to 
Thomas  A.  Hammond.  These  notes  were  placed  by  Ham- 
ZDond  in  the  hands  of  plaintiff,  (one  Catlin,)  who  was  a  resi- 
doit  of  Orwell,  as  his  agent,  to  be  managed  by  the  plaintiff, 
with  a  discretionary  power  to  keep  them  on  interest  or  collect 
and  reloan,  as  should  be  most  beneficial  i<x  Hammond;  and 
most  of  the  notes  had  been  oolleeted  by  die  plaintiff  and  the 
money  reloaned  previous  to  the  making  of  the  grand  list  on 
which  the  taxes  in  questiim  were  assessed;  and  when  new 
loans  were  made  all  notes  therefor  were  payable  to  Ham- 
mond." The  moneys  had  been  thus  collected,  loaned  and 
leloaned  by  plaintiff,  as  agent,  from  February,  1846,  until 
the  assessment  of  the  tax  in  question  in  1847.  The  taxes 
woe  assessed  against  Catlin  as  ^'  agent  of  Hammond,"  sepa- 
rate from  Catlin's  individual  property.  The  same  question  as 
to  the  situs  of  a  debt  within  the  State  was  made  as  in  this 
ease.  The  Court  say,  (p.  158)  :/'It  is  insisted  upon  this  part 
of  the  case,  in  the  first  plaoe^  by  the  plaintiff's  counsel,  that 
the  property  of  Hamm<Hid,  of  whioh  tbe  plaintiff  has  the  care 
as  his  agent,  cannot  be  considered  as  legally  existing  in  this 
State;  and  that  this  is  an  attempt  to  tax  property,  when 
neither  the  property  nor  the  owner  is  witibin  the  State  and 
within  the  jurisdiction  of  our  laws.  We  think,  however,  that 
this  doctrine  is  quite  too  refined  and  artificial  to  be  put  to  any 
practical  use.  The  oase  shows  this  prc^Mirty  to  have  origi- 
nallj  belonged  to  the  father  and  mother  of  Hammond,  who 
formerly  resided  in  this  State,  and  died  here,  and  that  he 
inherited  the  same  from  them,  and  that  the  property  has 
never  been  removed  from  this  State  —  unless  Hammond  may 
at  some  time  have  carried  the  notes  to  New  York;  that 
the  debtors  reside  in  this  State^  and  that  the  notes  are 
in  this  State,  in  the  hands  of  the  plaintiff.  Of  course  this 
property  is  so  far  here  that  it  oould  be  attached  here  and 
held  on  debts  against  Hammond;  and  if  it  is  not  to  be 
treated  as  actually  existing  here,  it  would  be  yety  difficult 
to  tell  where  it  is  ii^  faot  situate^"     The  pi;oper^  wa^  held 
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to  be  ''  fffUhin  the  State/'  for  the  purpoees  of  taxation,  an 
properly  taxed  in  the  hands  of  the  agent  Again  the  que 
tion  as  to  the  situs  of  personal  property  for  purposes  of  taxi 
tion  was  thoroughly  discussed  and  the  true  principle  stated  i 
Hayt  y.Com.  of  Taxes,  28  K  Y.  225.  Personal  property  acti 
ally  in  New  Orleans,  owned  by  Hoyt,  a  resident  of  17  ew  Yorl 
was  assessed  in  ITew  York,  the  Oommissioners  having  '^  decide 
that  personal  property  had  no  situs,  but  follows  the  person. 
And  the  question  arose  as  to  the  construction  to  be  ^ven  1 
the  words  ^'within  this  State/'  with  reference  to  personal  proj 
erty,  in  the  provisions  of  the  revenue  laws  of  New  Yori 
^^AU  lands  and  all  personal  estate  within  this  Siate.^  Th 
Court  say  (p.  227) :  "  It  is  said,  however,  that  personal  estate 
by  fiction  of  law,  has  no  situs  away  from  the  person  or  res 
dence  of  the  owner,  and  is  always  deemed  to  be  present  wit 
him  at  the  place  of  his  domieil.  The  right  to  tax  the  relator' 
property,  situate  in  New  Orleans  and  New  Jersey,  rests  upo 
the  universal  application  of  this  legal  fictiosi;  and  it  is  aocorc 
ingly  insisted  upon  as  an  absolute  rule  or  principle  of  lav 
which,  to  all  intents  and  purposes,  transfers  the  property  f roi 
the  foreign  to  the  domestic  jurisdiction,  and  thus  subjects  i 
to  taxation  under  our  laws.  Let  us  observe  to  what  result 
such  a  theory  will  lead  us.  The  necessary  consequence  h 
that  goods  and  chattels  actually  within  this  State  are  not  her 
in  any  legal  sense  or  for  any  legal  purpose,  if  the  owner  reside 
abroad.  They  cannot  be  taxed  here,  because  th^  u*e  mi 
the  owner  who  is  a  citizen  or  subject  of  some  foreign  State 
On  the  same  ground,  if  we  are  to  have  harmonious  rules  o 
law,  we  ought  to  relinquish  the  administration  of  the  effect 
of  a  person  resident  and  dying  abroad,  although  the  claims  o 
domestic  creditors  may  require  such  administration.  So,  i 
the  case  of  the  bankruptcy  of  such  a  person,  we  should  a 
once  send  abroad  his  effects,  and  cannot  consistently  retail 
them  to  satisfy  the  claims  of  our  own  citizens.  Again,  w 
ought  not  to  have  laws  for  attaching  the  personal  estate  o 
non-residents,  because  such  laws  necessarily  assume  that  i 
has  a  situs  entirely  distinct  from  tbe  owner's  domiciL    Ye 
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we  do  in  certain  cajses  administer  upon  goods  and  chattels  of 
a  foreign  decedent;  we  refuse  to  give  up  the  effects  of  a  bank- 
rupt until  creditors  here  are  paid ;  and  we  have  laws  of  attach- 
ment against  the  effects  of  non-resident  debtors.  These,  and 
other  illustrations  which  might  be  mentioned,  demonstrate  that 
the  fiction  of  the  maxim  rnohUia  personam  seqiuwnter  is  by  no 
means  of  universal  application.  Like  other  fictions  it  has  its 
special  uses.  It  may  be  resorted  to  when  oonvenience  and 
justice  so  requira  In  other  circumstances  the  truth  and  not 
the  fiction  affords,  as  it  plainly  ought  to  afford,  the  rule  of 
action.  The  proper  use  of  legal  fictions  is  to  prevent  injustice, 
according  to  the  maxim,  in  fictione  juris  semper  (Bquitas  existed. 
'  "So  fiction/  says  Blackstone,  *  shall  extend  to  work  an  injury ; 
its  proper  operation  being  to  prevent  a  mischief  or  remedy  an 
inconvenience,  which  might  result  from  the  general  rule  of 
law.'  ♦  ♦  *  *  If ,  then,  proceeding  on  the  true  princi- 
ples of  taxation^  we  subject  to  its  burdens  all  goods  and  chat- 
tels actually  within  our  jurisdiction,  without  r^ard  to  the 
owner's  domicile  it  must  be  understood  that  the  samd  rule  pre- 
vails everywhere.  If  we  also  proceed  on  the  opposite  rule, 
and  impose  the  tax  on  aooount  of  the  domicil,  without  regard 
to  the  actual  situs,  while  the  same  property  is  taxed  in  another 
sovereignty  by  reason  of  its  situs  there,  we  necessarily  subject 
the  citizen  to  a  double  biurden  of  taxation.  For  this  no  sound 
reason  can  be  given,"  (p.  229.)  The  Court  further  illustrates 
these  views  by  examples.  It  is  true  that  the  exigencies  of 
that  case  only  required  the  Court  to  determine  the  situs  of  per- 
sonal property  of  a  corporeal  nature.  But  the  general  l^al 
fiction  knows  no  distinction  between  property  corporeal  and 
incorporeal.  And  the  views  of  the  learned  Judge  upon  the 
latter  are  clearly  indicated  in  the  following  passage :  *^  This 
conclusion  is  intended  to  embrace  only  property  which  is  visi- 
ble and  tangible,  so  aa  to  be  capable  of  a  situs  away  from  the 
owner  or  his  domicil;  and  I  do  not  consider  the  question  in 
reference  to  personal  estate  of  a  different  description.  It  must 
be  within  this  State  in  order  to  be  subject  to  taxation,  for  so 
is  the  statute;  bat  that  may  be  true  of  chosaa  in  action  and 
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obligations  for  the  payment  of  money  due  to  a  creditor  resi- 
dent here,  from  a  debtor  whose  domicil  is  in  another  State. 
If  the  securities  are  separoted  from  {he  person  and  domicil  of 
the  owner,  and  are  actually  in  the  hands  of  an  agent  in  another 
State  for  collection,  iwrestment  and  reinvestment  there,  U  may 
he  that  capital  thus  situated  should  be  regarded  as  foreign  and 
not  domestic,  tin  the  absence  of  any  special  statutory  provision 
intended  for  such  a  case/'  (p.  240.) 

In  the  case  now  under  consideration  the  securities  are  sepa- 
rated from  the  owner  and  his  domicil,  and  in  the  hands  of  an 
agent  in  this  State^  and  in  the  character  of  property,  by  the 
express  provisions  of  the  Act  requiring  the  deposit,  subjected 
to  the  jurisdiction  of  the  Stata  The  case  of  Catlin  v.  Hull, 
21  Vt,  is  cited  by  the  learned  Judge  in  Hoyt  v.  Commissioners 
of  Taxes  with  approbatioiL  The  case  of  Wilson  v.  Mayor  of 
New  York,  4  E.  D.  Smith,  675,  cited  by  the  Home  Insurance 
Company,  is  also  referred  to  and  disapproved,  (page  236.)  The 
other  cases  cited  from  the  New  York  Reports  by  the  ^ome  In- 
surance Company,  depend  upon  peculiar  statutory  provisions, 
and  have  no  application ;  and  it  is  clearly  shown  in  the  case  of 
Hoyt  V.  Commissioners  of  Taxes,  that,  whenever  property  of  for- 
eign corporations  of  the  class  in  question  has  escaped  taxation 
under  the  laws  of  New  York,  it  has  resulted,  not  from  the  fact 
that  the  bonds  or  property  itself  were  not  "property  within  the 
State,"  within  the  meaning  of  the  statute,  but  from  defects  in 
the  details  of  the  machinery  for  assessing  and  collecting  the  tax. 

But  there  seems  to  be  a  still  stronger  reason  for  regarding 
State  bonds  as  a  species  of  property  within  themselves,  than 
in  the  case  of  notes  and  other  evidences  of  debt.  '  They  are 
given  for  moneys  due  from  the  State,  it  is  true,  and  in  a  legal 
sense  are  evidences  of  debt.  But  they  are  treated  in  business 
transactions  as  other  articles  of  personal  property  —  bought  and 
sold  in  the  market  daily  at  the  Stock  Board  —  have  a  r^ular 
market  value  at  all  commercial  centres,  which  varies,  or  may 
vary  from  day  to  day,  like  other  staple  articles  of  commerce. 
They  are  purchased  for  investment,  as  a  man  purchases  land,  and 
really  form  a  separate  and  distinct  species  of  estates.     So  haxik 
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are  but  promises  to  pay — jHromissoiy  notea  or  evidences 
of  indebtedness.  But  tbej  are  used  as  mon^y  and^  like  State 
stocks,  in  tbe  commercial  ^world  have  acquired  a  character  dif- 
ferent from  that  of  mere  evidences  of  debt  For  purposes  of 
taxation,  as  in  business  transactions,  bank  bills  would  be  re> 
garded  as  money,  and  not  as  evidences  of  solvent  debts. 

Bonds  kept  by  an  insurance  compaxny  are  part  of  its  eapiial 

stock. 

But  these  bonds  are  really  a  part  of  the  capital  stock  of  the 
corporation  invested  in  its  business.  Bonds  of  the  City  of 
Buffalo  deposited  with  the  ControUer  of  New  York  by  a  foi^ 
eign  insurance  company  under  law  similar  to  our  own,  where 
Held  to  be  included  in  the  terms  personal  estate  under  the 
statute  of  New  York,  rdating  to  taxation,  in  the  British  Conu 
Ins.  Co.  ▼.  Com.  of  Taxes,  18  Abbott,  130 ;  and  it  was  further 
held  that  they  constituted  a  part  of  its  capital  stock  used  in 
its  business.  The  Court  say  (pi  180)  :  *^  The  other  question 
is,  whether  the  plaintiffs  are  liable  to  be  taxed  upon  the  bonds 
of  the  City  of  Buffalo  deposited  with  the  Controller.  There 
can  be  no  doubt  but  that  those  bonds  are  included  under  the 
tenn  'penonal  estate,'  as  used  in  the  statute;  and  the  only 
question  which  can  arise  is  whether  it  is  property  invested  in 
any  mann^^  in  liie  business  which  they  carry  on.  Upon  this 
point  there  can  be  but  little  doubt  The  statute  prohibits  any 
foreign  corporation  from;  carrying  on  the  business  of  life  insur- 
ance until  such  company  has  deposited  with  the  Controller 
securities  to  the  amount  of  one  hundred  thousand  dollars  for 
Ae  benefit  of  the  policy  holders  of  the  company.  (Laws  of 
1853,  Ch.  463,  Sec  16.)  The  deposit  with  the  Controller  is 
necessarily  made  in  connection  with  the  business  of  the  com- 
pany—  without  it  they  can  do  no  business;  and  it  is  so  depos- 
ited as  to  be  security  to  those  who  may  hold  policies  of  the 
company.  It  is,  therefore,  used  in  the  business  of  the  com- 
pany, and,  in  fact,  forms  its  capital  in  this  State^  which  is 
liable  to  the  creditore,  and  comes  within  the  definition  of  capi- 
tal, as  defined  in  The  MtUnal  Insurance  Company  v.  tiiipervisors 
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of  Brief  4  N.  Y.  442.  These  seourities  so  deposited  with  th< 
Controller,  form  the  samje  kind  of  capital  as  that  of  a  domestic 
corporation  incorporated  for  a  similar  purpose,  in  which  th( 
capital  is  the  security  for  those  who  deal  with  it  Neither  i 
actually  invested  in  business  and  used  for  that  purpose,  bu 
both  form  the  basis  on  which  the  business  is  transacted,  anc 
the  security  from  which  payment  of  claims  is  to  be  enforced.* 
(See,  also,  Bank  of  the  Republic  v.  County  of  Hamilton,  21  111 
62 ;  and  Bank  of  Commerce  v.  New  York  City,  2  Black,  620.] 
It  was,  however,  held  to  be  taxable  in  New  York  City,  because 
the  law  expressly  required  personal  property  of  companies  \a 
be  taxed  at  the  place  of  their  principal  business  office.  W< 
think  the  bonds,  or  at  least  that  which  is  symbolized  or  repre 
sented  by  them,  are  ** property  within  this  State'*  within  th( 
meaning  of  the  Act  And  this  view  is  not  in  conflict  with  tha 
adopted  in  People  v.  Park,  23  CaL  138,  and  People  v.  East 
man,  25  CaL  601.  In  those  cases  the  owner  resided  in  thi 
State,  and  there  was  no  oocasion  to  consider  whether  the  actua 
was  difl^erent  f  rom^  the  fictitious  legal  sUvs  of  the  '^  mone^ 
loaned,"  or  "  solvent  debt,"  and,  the  owner  being  a  resident  oj 
the  State,  it  was  held  that  the  proper  place  to  tax  this  specie 
of  property,  under  the  statute,  was  his  place  of  residence. 

There  does  not  appear  to  be  any  force  in  the  argument  thai 
this  property  cannot  be  taxed  because  the  owner  is  not  an  in 
habitant  of  some  county  in  the  State.  This  is  attemptec 
to  be  inferred  from  the  provision  that  real  estate  may  Ix 
assessed  to  unknown  owners,  while  it  is  claimed  that  there  ii 
no  such  provision  as  to  taxing  personal  property  irrespectivi 
of  ownership.  If  there  is  any  defect  in  this  respect,  it  is  noi 
because  the  property  is  not  taxable,  but  because  there  is  some 
defect  in  the  details  of  the  machinery  by  which  the  tax  is  U 
be  apportioned  and  collected,  and  we  think  there  is  no  defecl 
in  this  respect.  The  law  itself  levies  the  State  tax  and  author 
izes  the  Board  of  Supervisors  to  levy  the  county  tax,  anc 
directs  the  tax  to  be  collected.  The  tax  having  attached  bj 
virtue  of  the  law,  the  rest  rdates  to  apportionment  and  col 
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lectioD.  For  this  purpoee  section  two  provides^  that  **  between 
the  first  Monday  of  February  and  the  second  Monday  in 
March  in  each  year,  every  person,  corporation,  association, 
company  or  firm,  owning,  etc,  or  having  possession,  charge  chr 
control  of  *  ^  ^  any  personal  property  situate,  or  being 
within  the  county,  shall  deliver  to  the  City  and  County  As- 
sessor, etc,  a  statement  of  all '  *  *  *  personal  property, 
etc,  owned,  etc,  or  which  is  in  the  possession,  or  under  the 
control  of  such  person,  firm/*  etc  It  further  provides  that 
"between  the  first  Monday  in  March  and  the  first  Monday  in 
August)  etc,  the  Assessor  shall  ascertain,  etc,  names  of  all 
persons,  corporations,  etc,  having  the  possession,  charge,  con- 
trol of,  etc,  any  personal  property,  etc,  and  he  shall  list  or 
assess  all  such  *  *  *  personal  property  to  the  person, 
firm,  etc.,  otuning  it  or  hav>vng  the  possession,  charge  or  control 
of  U,  if  known  to  him."  And  further,  "  provided,  all  real  and 
personal  property  shall  be  assessed  to  a  person,  firm,  etc,  if 
any  owner  or  claimant  shall  be  known  to  the  Assessor,  and  to 
all  owners  and  claimants  of  any  interest,  present  or  future, 
therein,  or  any  lien  upon  the  same^  and  no  error  in  regard  to 
such  owner  or  claimant  shall  in  any , way  affect  the  vcUidity  of 
such  assessment"    (Laws  1859,  p.  845,  Sec  2.) 

We  do  not  see  why  this  detailed  mode  of  proceeding  does 
not  fully  cover  the  case.  No  good  reason  is  apparent  for  not 
assessing  it^  under  this  provision  to  the  real  owner,  when 
known,  although  a  non-resident.  But  there  is  no  necessity  of 
assessing  it  as  non-resident  estate,  and  personal  property  is  not 
usually  so  assessed.  In  Hoyt  v.  The  Commissioners  of  Taxes, 
23  N.  Y.  282,  it  is  further  said:  "Again.  I  have  observed 
that  personal  property  is  not  in  any  case  taxed  as  'non-resi- 
dent'  estate.  But  it  docs  not  follow  that  such  property  may 
not  be  assessed  here,  although  the  true  owner  resides  else- 
where. The  possession  of  chatteb  is  never  vacant,  as  may 
be  the  case  in  respect  to  lands.  ^  Where  it  is  not  in  the  hands 
of  the  owner,  it  is  usually  held  by  some  one  else,  under  some 
agency  or  trust,  and  the  statutes  which  have  been  referred  to 
are  ocKuprehenaive  enough  to  reach  it  in  most  cases  when 


648  FzopLB  Ik  HoMs  Ihtsusai^ce  Oo«  [Sup.  €t. 

Opinion  of  the  Coort — Sawyer*  J. 

:  actually  situated  here,  notwithstanding  the  foreign  domicil  of 
.the  general  owner.  All  personal  estate  witiiin  the  State  is 
liable  to  taxation.  It  may  be  within  the  State  in  the  possession 
or  under  the  control  of  a  trustee,  while  the  beneficial  owner  is  a 
resident  abroad;  and  in  such  case  the  assessment  is  to  be  agcinsi 
the  person  having  the  special  interest  or  control.  The  actual 
situs  and  control  of  the  property  vdthin  the  State  is  the  con- 
dition which  subjects  it  to  taxation.  The  owner  will  of  course 
be  assessed  if  he  resides  here  and  has  it  under  his  own  control; 
if  he  resides  in  another  State,  the  result  is  reached  by  charging 
[his  agent  or  trustee  in  the  actual  possession.'* 

In  this  case  the  statute  certainly  provides  for  assessing 
the  property  to  the  person  or  firm,  etc.,  having  it  in  posses- 
sion or  under  control,  and  he  is  the  ^' inhabitant  men- 
tioned in  the  statute^  if  an  inhabitant  be  necessary.  And  it 
further  provides  that  personal,  as  well  as  real  property,  may 
be  assessed  to  ''oB  owners  and  ctoMnomis^*  eta,  '*  and  thai  no 
error  in  regard  to  such  owner,  or  cladmant,  shall  in  any  way 
Cfffect  the  validity  of  such  assessment/'  The  property,  in  this 
instance,  was  assessed  to  both  the  owner  and  Bigelow  Brothers, 
lis  their  agents  having  the  control  of  the  property.  We 
think  that  there  is  no  force  in  the  objection  that,  if  liable  to 
be  assessed,  the  bonds  should  have  been  assessed  to  Wells, 
JB'argo  &  Go.  Poesibly  they  might  have  be^i  so  assessed,  but 
it  does  not  therefore  follow  that  they  m^ui  be.  That  firm  was 
simply  a  depositary,  having  no  powers  over  the  bonds  except 
to  keep  them  as  a  ^^  special  deposit"  Except  so  far  as  the 
purposes  of  security  are  concerned,  the  bonds  were,  througb 
its  own  agents,  still  under  the  control  of  the  company  owning 
them.  It  was  to  be  permitted  "to  collect  the  interest  or 
dividends  on  its  bonds,  or  stock  so  deposited,  and  from  time  to 
time  withdraw  any  of  such  securities,  on  depositing  with  such 
banker,  or  bankers,  etc.,  other  like  securities,  or  stodc,  the 
value  of  which  shall  be  equal  to  the  value  of  such  as  maj 
be  withdrawn.''  (Act  to  regulate  foreign  insurance  companies, 
etc.,  Section  8,  as  amended  in  1864.)  The  substantial 
f^ntrol,    (ben,   for   all   purposes  not   iaconsisteat   with  tiie 
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objects  for  which  they  were  deposited,  xeBted  with  the  agents 
of  the  company.  But  if  there  was  an  error  in  this  respect,  we 
have  seen,  that  it  dioU  not  "  »n  any  way  affect  (he  validity  of 
the  assessment/' 

Whether  the  property  might  have  been  classed  under  any 
one,  or  all  of  the  heads,  "money  loaned,"  "solvent  debts," 
'^capital  stock  of  a  corporation,  eto.,  doing  basiness  or  having 
an  office  in  this  State,"  or  "other  property  not  real  estate," 
we  think  it  was  sufficiently  deBcribed  in  the  assessment  as. 
^' money  and  Ixxids  deposited  as  per  statute."  Money  is  not 
a  very  apt  term  by  which  to  designate  the  property.  But  the 
object  of  the  description  is  simply  to  identify  the  property 
assessed  with  reasonable  certainty.  The  whole  description 
pointed  directly  and  in  terms  that  oould  not  be  misappre-* 
bended  by  Bigelow  Brothers,  to  the  precise  property  intended. 

But  one  other  question  remains  for  consideration.  It  is 
insisted  that  the  percentage  on  premiums,  etc,  required  to  be 
paid  by  the  Act  under  which  the  company  is  doing  business 
in  this  State,  is  intended  to  be  a  substitute  for,  and  in  full  of, 
all  taxation.  We  do  not  think  so.  There  is  nothing  in  the 
Act  to  indicate  any  such  intenti<m.  If  the  company  should, 
for  the  purposes  of  its  business,  purchase  a  lot  and  erect  a 
costly  building  thereon,  to  be  used  so  far  as  required  as  an 
office,  and  the  rest  to  be  rented,  it  would  hardly  be  claimed 
that  such  real  estate  would  be  exempt  from  taxation  under 
the  provisions  of  the  Act  Besides,  it  is  manifest  from  the 
provisions  of  the  Act  that  it  was  not  contemplated  that  the 
bonds  of  this  State  required  to  be  deposited  should  be  exempt 
from  taxation;  for  section  seven,  in  express  terms,  says,  that 
they  shall  be  stocks  of  this  State  "  that  are  not  exempt  from 
State  taxation/*  We  can  see  no  substantial  reason  for  requir- 
ing that  dass  of  stocks,  if  it  was  not  contemplated  that  they 
should  be  subject  to  taxation. 

The  judgment  is  affirmed* 
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EDWARD  EWALD  v.  HENRY  A.  LYONS. 

■kforcbmbnt  or  Pasol  Contbact  in  Bqoitt.^ —  If  ttt  Xmmt  and  l«Mor  eatsr 
Into  a  parol  agreement  with  regard  to  a  new  least  of  the  premises  the  lessee 
Is  occupying,  and  the  amount  of  rent  to  be  paid  by  the  lessee,  and  lmpro?e- 
Buents  made  by  him  and  to  be  made  on  the  premises,  and  afterwards  the 
lessee  executes  a  lease  In  writing  relating  to  the  same  subject  matter,  con- 
taining terms  varying  from  the  parol  agreement,  a  Court  of  equity  will  not 
rescind  the  written  lease  and  enforce  the  parol  contract,  nor,  unless  upon 
some  equitable  ground,  as  mistake,  or  fraud,  will  It  reform  the  written  leaie 
to  make  It  correspond  with  the  parol  contract 

Bamm. — ^A  Court  of  equity  will  not  enforce  a  parol  contract.  If,  after  the  same 
is  made,  the  parties  volnntarlly  enter  into  a  written  contract  differing  In 
terms  from  the  parol  agreement,  nor  will  It  substitute  the  parol  contract  fior 
the  WTlttwi  one. 

Appxai,  from  the  District  Court,  Fourth  Judicial  District, 
Oitj  and  County  of  San  Francisco. 

The  plaintiff  averred  in  his  complaint  that  in  November, 
1857,  the  defendant  leased  to  one  Ciprico,  for  two  years,  from 
January  Ist,  1858,  a  lot  in  San  Francisco,  with  the  T)uilding3 
thereon,  known  as  the  Montgomery  Baths;  that  November 
Ist,  1858,  plaintiff  purchased  the  lease  from  Ciprico,  and  that 
at  the  time  of  the  purchase  defendant  was  in  the  Atlantic 
States,  and  he  called  on  defendant's  agent  and  informed  him 
he  was  going  to  purchase,  but  that  the  premises  were  in  bad 
repair  and  he  desired  to  refit  them,  and  wished  to  know  if  he 
did  80  whether  he  could  have  a  renewal  of  the  lease  for  a 
]onsr  term  upon  the  conditions  of  the  existing  lease,  and  was 
informed  by  the  agent  that  if  he  expended  money  and  made 
the  repairs,  the  lease  would  be  renewed  as  he  desired.  That 
thereupon  he  purchased  the  lease,  and  expended  several  thou- 
sand dollars  in  making  the  repairs,  and  continued  to  occupy 
the  premises  and  pay  the  rent  under  the  old  lease  until  1861, 
when  the  defendant  returned  to  San  Francisco.  That  after 
defendant  returned  new  repairs  were  required,  and  defendant 
told  him  he  should  have  the  new  lease  for  a  long  term  on  the 
same  terms  as  the  old  one,  and  to  make  the  repairs.  That  in 
September,  1861,  defendant  was  about  to  leave  for  the  Atlantic 
States,  and  plaintiff  and  one  Ciprico,  who  was  plaintiff's  part- 
ner,  demanded  the  lease  of  defendant,  but  he  refused  to  lot 
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them  have  one  unless  they  paid  four  hundred  dollars  per 
moath  and  took  it  for  five  years;  and  told  them  to  leave  the 
premises  or  sign  such  a  lease;  and  that  fearing  they  could  not 
get  a  lease  unless  they  signed  such  an  one,  they  executed  it. 
That  plaintiff  had  since  paid  the  rent  at  four  hundred  dollars 
per  month;  and  defendant,  in  1864,  returned  to  San  Francisco, 
and  refused  to  execute  a  new  lease  according  to  the  parol  con- 
tract,  or  to  make  any  allowance  for  improvements  or  repairs, 
or  for  the  rent  paid  in  excess  of  the  terms  of  the  parol  agree- 
ment. 

Brooks  &  Whitney,  for  Appellant 

The  first  ground  of  demurrer  is,  that  the  xsepairs  and  improve- 
ments first  mentioned  were  not  made  at  the  request  of  defend- 
ant, and  that  he  did  not  promise  to  pay  for  them.  The  suit 
is  not  brought  to  recover  the  cost  of  these  repairs,  but  to  enforce 
a  parol  contract  performed  on  the  part  of  plaintiff.  The  plain- 
tiff, therefore,  does  not  seek  to  recover  in  this  action  the  money 
so  expended  by  him,  but  asks  a  specific  performance  of  the  con- 
tract on  the  part  of  the  defendant  (Williams'  Equity,  300, 
301 ;  OUlespie  v.  Moon,  2  Johns.  Ch.  691 ;  KvsseJhrach  v.  Liv- 
ingston, 4  Johns.  Ch.  148.) 

The  second  ground  pf  demurrer  is,  that  the  other  repairs 
and  improvements  were  made  after  the  execution  of  the  writ- 
ten lease,  by  the  terms  of  which  no  part  of  the  repairs  are 
chargeable  on  the  defendant ;  nor  is  there  any  other  agreement 
set  forth  by  which  he  is  chargeable.  In  a  bill  to  reform  this 
very  lease,  it  would  not  be  a  ground  of  demurrer  that  this  agree- 
ment spoken  of  is  not  contained  in  the  lease.  Taking  the  allcT 
gations  of  the  bill  as  true,  that  would  be  a  good  ground  for 
reforming  the  lease.  The  fifth  ground  of  demurrer  is,  that  it 
is  not  alleged  that  there  was  any  mistake  or  fraud  in  the  exe- 
cution of  the  lease  —  no  misapprehension  of  its  terms. 

It  is  not  necessary  that  all  these  grounds  should  co-exist. 
It  is  sufficient  that  either  one  exists.  The  demurrer  in  effect 
admits  this,  and  we  may  admit  on  our  part  that  there  was  no 
mistake  or  misapprehension.     ( Adama^  Equity,  264 ;  9  Johns. 
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Ch.  696;  Brummagimy.  TUUnghast,  18  CaL  267;  McMiUan 
r.  Richards,  9  Cal.  417.) 

Oope,  DtUngerfield  &  HanUUcm,  for  Sespondent 

We  contend  that  the  parol  agreement  was  merged  in  the 
written  lea^e,  ior  it  is  shown  that  the  subject  matter  was  fully 
considered  before  and  ai  the  time  of  the  execution  of  the  lease, 
and  all  the  authorities  are  to  the  effect  that  prior  and  contem- 
poraneous parol  contracts  or  agreements  are  merged  in  the  writ- 
ten agreement  It  could  not  have  been  a  new  agreement,  for  no 
consideration  is  shown  to  have  passed  to  the  defendant  to  sus- 
tain it  (2  Phillips^  Ev.y  6  Am.  Ed«,  665,  666,  and  cases  cited ; 
Bingham  v.  Rogers^  17  Mass.  571.) 

Plaintiff  having  entered  into  the  written  contract  of  lease 
with  defendant,  and  paid  money  on  it  after  the  knowledge  of 
the  fraud  even,  if  fraud  existed,  is  estopped  from  denying  it; 
and  money  paid  for  fear  of  pecuniary  loss  is  voluntarily  paid. 
Parsons  on  Contracts  shows  that  personal  fear  must  instigate 
or  prompt  the  action.  (See  VoL  1,  p.  319 ;  2  Abbott  Rep.  389 ; 
2  Keman,  308;  5  Sandford,  558;  Brummagim  v.  TUlinghast, 
18  Cal.  276;  McMiOan  v.  Richards,  9  Cal.  865.) 

Although  the  law  always  favors  infants,  payments  of  rent 
by  them  even,  after  they  become  capable  of  contracting,  will 
ratify  a  contract  where  there  was  no  duress  or  actual  fraud. 
(Story  on  Contracts,  Sees.  68-72.)  In  this  case  rent  has  been 
paid  under  the  contract  between  four  and  five  years,  and  for 
more  than  a  year  after  the  return  of  defendant  to  this  State. 

.    By  the  Court,  Rhodes,  J. 

This  suit  was  brought  for  the  purpose  of  specifically  enforc- 
ing a  parol  contract  in  relation  to  the  leasing  of  certain  prem- 
ises, and  of  reforming  a  lease  of  the  premises  that  was  executed 
between  the  defendant  on  the  one  part,  and  the  plaintiff  and 
one  Ciprioo  on  the  other  part,  and  as  incidental  to  such  relief 
to  have  an  account  taken  between  the  plaintiff  and  defendant 
in  respect  to  certain  repairs  on  the  leased  premises  made  bj 
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the  defeadanty  and  eertain  aums  alleged  to  hare  been  paid  as 
rent  in  excess  of  the  rate  provided  for  in  the  parol  contraett 
The  defendant  filed  a  gmeral  demnrrery  on  the  ground  tha« 
the  complaint  did  not  state,  faets  sufficient  to  constitute  a  cause 
of  sction,  and  specified  several  distinct  causes,  and  the  demux- 
nr  having  been  sustained,  the  plaintiff  appealed. 

The  demurrer  is  well  taken  as  to  the  first  three  causes  sped* 
fied,  if  the  daim  on  the  account  of  the  repairs  made  liefore 
the  execution  of  the  lease  to  the  plaintiff  and  Ciprioo,  and 
those  made  after  the  execution  of  that  lease,  and  the  daim  for 
the  excess  of  rent  paid,  are  separate  causes  of  action;  for  as 
to  the  first  repairs  it  is  not  alleged  that  the  defendant  either 
eipresslj  or  impliedly  promised  to  pay  for  the  expenses  of 
SQch  repairs;  and  as  to  the  seocmd  repairs  the  lease  provides 
that  the  lessees  shall  make  the  repairs  at  their  own  expense; 
and  the  sum  of  fifty  dollars  per  month,  which  is  alleged  was 
m  excess  of  the  proper  rent,  formed  a  part  of  the  four  hun- 
dred dollars  per  month  oovenanted  in  the  lease  to  be  paid  by 
them. 

Bnt  the  plaintiff,  as  we  understand  counsel,  not  cooitroyer^ 
ing  this  view,  holds  that  they  are  not  separate  causes  of  action, 
bnt  are  merely  allegations  of  matters  of  fact,  showing  a  per- 
formance  on  his  part  of  the  parol  agreement  entered  into  be- 
tween  the  parties,  and  which  he  asks  may  be  ordered  to  be 
specifically  performed  by  the  defendant,  by  the  execntioii  of 
a  new  lease,  and  by  a  reformation  of  the  present  una  His 
n^t  to  such  relief  may  be  tested  by  the  general  demnrres; 

Speeifie  performance  of  parol  contract. 

In  respect  to  the  daim  for  a  specific  performance^  the  case, 
briefly  stated,  is  this:  The  plaintiff  being  about  to  purchase 
an  existing  lease,  states  to  the  agent  of  the  defendant — the 
landlord  —  that  he  proposes  to  make  certain  repairs  on  the 
premises,  **  and  he  is  assured  by  said  agent ''  that  if  he  shall 
purchase  the  lease  and  make  the  proposed  repairs,  the  defend- 
ant ^iH  renew  the  )ease^  or  execute  a  new  lease  upon  similar 


654  Ewioj)  V.  Lyons.  [8up.Ct. 

Opinion  of  tho  Court  —  Bliodto,  J« 

terms  and  oonditions^  and  for  t  long  term.  The  proposed 
repairs  are  made;  the  defendant  knows  the  porpoee  and 
expectation  with  which  they  have  been  and  are  being  made, 
and  tells  the  plaintiff  ^^to  go  on^  that  it  is  all  ri^t  and  that 
plaintiff  should  have  the  long  lease/'  Subsequently,  the  plain- 
tiff and  defendant  and  Ciprico  meet  and  execute  the  lease  set 
out  in  the  complaint,  for  the  term  of  five  years,  at  an  increased 
rent,  containing  a  covenant  of  the  lessees  to  repair  at  their 
own  expense.  The  lessees  execute  the  lease,  because  they 
think  the  terms  are  the  best  they  could,  under  the  drcum- 
stanoes,  procure  from  the  defendant,  and  they  have  paid  the 
rent  at  the  increased  rate,  up  to  the  commencement  of  this 
action. 

The  plaintiff  was  ever  entitled  to  a  deoree  for  the  specific 
performance  of  the  parol  contract,  on  the  ground  of  the  ^  part 
performance  "  asserted  by  him,  the  right  to  that  relief  was  as 
fully  matured  and  capable  of  being  enforced  immediately^  be- 
fore the  execution  of  the  lease  to  him  and  Ciprico  as  at  any 
previous  time.  But  if  parties,  knowing,  as  they  are  presumed 
to  know,  the  terms  of  their  parol  agreement,  and  what  has 
been  done  under  it,  deliberately  enter  into  a  contract  in  writ- 
ing, relating  to  the  same  subject  matter,  containing  terms 
varying  from  those  mentioned  in  the  parol  agreement,  the 
Court  will  not  rescind  the  written  contract  and  set  up  the 
prior  parol  contract,  under  the  pretense  of  specifically  enf oio- 
ing  the  performance  of  a  contract  To  do  so  would  be  to  add 
a  new  class  to  the  wards  in  chancery.  The  case  is  but  the 
ordinary  case  of  a  contract  in  writing,  in  which  the  terms  are 
harder  than  one  of  the  parties  had  been  led  by  the  previous 
conversations  or  parol  agreements  to  expect,  but  which  he, 
with  a  full  knowledge  of  its  terms,  does  accept  and  execute. 
For  a  party  to  invoke  the  interposition  of  a  Court  of  equity  in 
such  a  case,  is,  in  effect,  to  ask  the  Court  to  revise  his  own 
discretion. 

The  claim  to  have  the  lease  reformed  is  only  ancillary  to 
that  for  the  specific  performance  of  the  parol  agreement,  and 
it  depends  on  the  same  facts  and  a  few  additional  ones,  that 
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are  nimeoeasary  to  be  stated ;  for  thej  amount  only  to  appre- 
heoBioiui  on  llie  part  of  the  plaintiff  and  Ciprioo  of  impending 
injniy  to  their  inteorests,  but  do  not  show  a  mistake — wbioh  is 
llie  nsoal  gitnmda  npon  \diich  Oemrts  proceed  in  reforming 
contracts — nor 'such  duress  or  fraud  as  will  entitle  bito  to  any 
nlief  in  equity.  Tbe  situation  of  the  plaintiff  and  Ciprico>  of 
^eh  complaint  is  made  in  argument,  that  the  defendant  took 
undue  adyantage^  consisted  in  the  fact  that  they  were  in  th» 
possession  of  premises  after  the  expiration  of  the  lease  under 
which  they  entered,  and  that  during  their  tenancy  they  had 
made  repairsy  whidi  added  to  the  ren^;  paid,  exceeded  the  value 
of  their  use  and  occupation,  without  having  procured  from 
the  landlord  an  agreement  in  writing  to  secure  the  repayment 
of  the  expenses  incurred  by  them  in  making  the  repairs;  and 
that  while  affairs  were  in  that  condition,  the  defendant  told 
them  that  if  thqr  did  not  dioose  to  accept  tibue  lease  offered,  they 
eould  leave  the  premises.  After  oonsideration  they  accepted 
and  eoDseated  the  lease;  and  there  the  Court  must  leave  them, 
unless  it  can  be  shown  that  the  Court  baa  authority  which  has 
never  been  attributed  to  it,  to  substitate  an  agreement  differ- 
ing in  its  tenns,  for  the  one  the  parties  have  frody  and  volun- 
tarily executed. 
Judgmeait  affinned* 


JOHN  WALDIE  v.  J.  O.  DOLL 

OP  AX  Umditidid  Halv  of  PBOpasn. —  a  a  wagoa  aakMv  aai  W.  a 
Mackianlth,  entered  Into  as  amnfement  for  tlie  VnlldJag  of  wotOB%  }gj  whlca 
a  was  to  do  the  woodwork,  and  W.  tho  Ironwork,  and  W.  waa  alao  to  fonlia 
the  Materlalo  for  the  woodwork,  for  which  ho  waa  to  haTO  a  Ilea  aa  aeearltj 
ea  the  Interest  of  8.  In  the  waspna.  B^d,  that  the  contract  conatltnted  an 
fejpothocatlon  of  tho  latereat  of  8.  In  tho  wasona  while  they  were  heinc  made, 
■ad  thnt  when  tho  wagoaa  caaM  Into  tte  poaaearioB  of  W^  ha  hecame  a 
hi  pomtUkm  thetoot  and  waa  cAtltted  t»  lataln  and 


[OK  OP  FaaaomL  Pbopott. —  Where  two  partloa  own  wagono  hi  con- 
Bien,  and  one  pledgee  hia  half  to  the  other  for  adrancea^  If  the  pledgee  keepo 
the  wagona  on  hIa  premlaea,  and  marka  thorn  with  hIa  naaie,  and  oiorclaei 
eeatiol  over  them,  tho  mere  fact  that  the  pledgor  la  pa<*ttwg  theai,  doea  not 
*QW  a  aaneader  of  poiaeeelon  hjr  the  halloa. 
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OB  MUST  BB  BBOwif. —  The  appellate  Court  will  not  BMnnne  that  the  Co«rt 
^    below  committed  error  unless  the  record  shows  wherein,  and  one  who  alleges 

error  most  rely  on  the  record  to  disclose  It. 
WotM  or  DiSTBicT  CouBT  AB  TO  INBTBCTCTIONB. —  If  there  is  B  mlo  of  the  DlB- 

triet  Court  requiring  InstructlonB  to  be  handed  to  the  Judge  hf  a  oerfala  time 

In  the  pwogress  of  the  trial,  it  Is  not  error  for  the  Court  to  refofs  to  glTe 

instructions  not  handed  to  the  Judge  in  time. 
ftau>iNG  iMBTsucTioNB  TO  TtKB  JuBT. —  Instructions  asked  by  coubsbI,  and  fb* 

fused  by  the  Court,  should  not  be  read  In  the  hearing  of  the  Jmj. 

Appbal  from  the  District  Court^  Sixth  Judicial  Distriet^ 
Sacramento  County. 

The  facts  are  stated  in  the  opinion  of  the  Oourti 

Oeorge  Oadwalader,  for  Appellaat. 

B.  G.  Clark,  and  Oeorge  B.  Moore,  tor  BespondieiiL 

By  the  Court,  Cubbbt,  C.  J. 

On  the  12th  of  November,  1864,  J.  O.  Doll  commenoed  a 
action  in  the  District  Court  of  the  Sixth  Judicial  District 
against  one  J.  P.  Shaffer  to  raoover  tiie  amoant  due  on  two 
pfTomisaory  notes,  and  caused  to  be  attached  therein  three 
wagons  as  security  for  the  satisfaction  of  anj  judgment  that 
he  might  recover  in  such  action.  Subsequently  in  the  same 
month  judgment  was  obtained  in  the  suit  against  Shaffer 
for  seven  huncLred  and  thirteen  dollars,  and  thereafter  an  exe- 
cution was  issued  thereon,  and  on  the  8th  of  December  of  the 
same  year  the  property  attached  was  sold  to  Doll  by  the  Sheriff 
ef  Sacramento  County  under  and  by  virtue  of  the  judg- 
ment and  execution  against  Shaffer.  The  plaintiff,  Waldie, 
claimed  the  wagons,  and  after  they  were  sold  and  delivered  to 
Doll  demanded  them  of  him,  and  upon  his  refusal  to  deliver 
the  property  in  compliance  with  such  demand,  the  plaintiff 
brought  this  action  for  their  recovery,  or  their  value  in  case 
the  possession  thereof  could  not  be  obtained,  and  for  damagw, 
€ta 

The  plaintiff's  complaint  consists  of  two  counts.  In  one  of 
them  the  plaintiff  alleges  that  he  was  the  owner  and  in  pos- 
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y&oAoa  of  the  wagons  it  the  time  tbqy  oame  to  the  defendent^e 
posaeflsioiL  Ja  the  other  be  all^gee  that  he  and  Shaffer  were 
the  owners  in  common  of  certain  pen|onal  property  oomirting 
of  three  wagona,  and  that  Shaffer,  heing  ladebted  to  him  in 
the  sum  of  five  hundred  doUara  with  aome  interest  thereon, 
pledged  his  interest  in  these  wagons  to  the  plaintiff  to  aeonxo 
said  indebtedneaa  and  the  interest^  and  at  the  same  time  placed 
the  property  in  the  actual  possessioii  and  under  the  evdusive 
eoQtrd  of  the  plaintiff,  and  also  inyested  him  witit  fall  power 
to  sell  and  dispose  of  the  same  and  to  apply  the  proceeds 
arising  therefrom  to  the  payment  of  the  amount  due  and  to 
beoome  due.  In  each  count  tl^e  property  thernn  describad  is 
allef:ed  to  be  of  the  yalue  in  the  aggregate  of  one  thousand 
doQars.  Two  of  the  wagons  mentioned  in  the  first  count  cor^ 
respcMid  in  description  with  two  of  the  wagons  deseribed  in 
the  second  count,  but  it  does  not  sppear  fnmi  the  complaint 
that  the  two  counta  were  intended  to  deacribe  the  aame  prop^ 
erty,  but  from  the  whde  complaint  it  is  erident  the  plaintiff 
mtended  the  aecond  count  as  a  statenwnt  of  the  canae  of  action 
CD  which  he  relied  for  a  recovery. 

The  defendant's  answer  controvegts  most  of  the  material 
allegations  of  the  complaint  The  defendant  further  answer- 
ing  avers  that  the  pn^ierty  was  seiaeed  and  taken  by  the 
Sheriff  under  the  writ  of  attachment  and  afterward  came  to 
the  defendant's  jxMseasiim  by  purchase  at  the  sale  under  the 
czeeution.  And  he  alleges  that  when  the  wagons  wete  so 
seized  and  taken  by  the  Sheriff,  Shaffer  had  the  actual  poe- 
seaBi<m  of  ihem  and  was  the  owner  of  one  half  part  thereof 
and  so  continued  to  be  until  they  were  sold  by  the  Sheriff  to 
the  defendant,  who  by  his  purchase  became  the  owner  of  one 
half  of  the  property,  and  equally  with  the  plaintiff  became 
entitled  to  the  possession  of  the  same;  that  immediately  after 
he  so  purchased  he  offered  to  the  plaintiff  to  recc^gnice  him  as 
the  owner  of  an  undivided  half  of  the  wagons  in  common 
with  himself.  He  then  charges  that  the  pretended  pledging 
of  the  property  was  a  fraudulent  contrivanoe  on  the  part  of 
Shaffer  to  enable  him,  with  the  assi  stance  of  the  plaintiff,  to 
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cheat  Und  defraud  his  creditors^  and  further  that  such  pre- 
tended pledging  was  void  as  against  the  defendant  for  want  of 
an  actual  deliveiy  and  change  of  the  possession  of  the  -prcpertj 
or  any  part  thereof.  The  issue  jcnned  was  tried  before  a  jury 
who  rendered  a  verdict  for  the  plaintiff  on  which  judgment  was 
entered. 

The  appeal  is  f nxn  the  judgment  and  from  an  order  refusing 
a  new  trial. 

In  October^  1862,  Shaffer,  who  was  a  wagcm  maker,  engaged 
in  the  business  of  making  wagons  at  the  shop  of  the  plaintiff 
in  the  City  of  Sacramento.  By  an  arrangement  between  the 
plaintiff  and  Shaffer,  the  latter  was  to  do  the  woodwork,  and 
the  former,  who  was  a  blacksmith,  was  to  do  the  ironwork 
necessary  to  the  construction  of  the  wagons,  after  which  it 
was  a  part  of  the  business  of  Shaffer  to  paint  them.  Shaffer 
had  not  the  means  with  which  to  procure  the  materials  neces- 
sary for  his  part  of  the  work ;  and  the  result  was,  that  plain- 
tiff furnished  timber  and  money  to  Shaffer  for  the  purpose, 
upon  the  agreement  that  plaintiff  should  have  and  hold  the 
wagons  until,  by  the  moneys  arising  from  sales  thereof,  he 
should  be  reimbursed  for  his  advancements  made  on  behalf 
of  Shaffer.  The  agreement  between  the  parties,  as  testified 
to  by  the  plaintiff,  was,  that  Shaffer  should  carry  on  the 
wagon  making  business  and  the  plaintiff  the  blacksmithing 
business,  and  that  Shaffer  should  have  for  his  own  use  and 
benefit  the  business  of  repairing  wagons,  and  that  the  new 
wag(»is  to  be  built  by  their  joint  labor  should  belong  to  the 
plaintiff  until  he  was  fully  paid  the  money  due  him.  The 
plaintiff  further  testified  that  he  advanced  to  Shaffer  five  hun- 
dred ddlars'  worth  of  timber  in  October,  1862,  and  thereafter 
all  the  additional  timber  used  by  him  in  the  business.  Some 
time  before  the  attachment  was  levied,  Shaffer  sold  out  his 
interest  in  the  wagons  to  one  Eeseberg,  when  he  instructed 
the  plaintiff  that  if  the  wagons  were  sold  for  more  than  was 
due  him,  that  then  the  plaintiff  should  pay  the  excess  belong- 
ing to  Shaffer  to  Eeseberg,  and  to  this  the  plaintiff  assented. 
Shaffer  testified  in  effect  that  he  was  to  have  a  half  interest  in 
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the  wagoDB  when  the  materiaLi  of  which  they  were  made  were 
paid  for,  and  that  frcnn  his  half  the  five  hundred  doUara  due 
the  phuntiff  was  to  be  deducted  The  evidence  of  the  wit- 
nesses is  exceedingly  loose  in  respect  to  the  exact  relation 
which  the  parties  to  this  wagon  making  business  sustained  to 
each  other  by  their  original  agreement  or  understanding. 
The  theory  upon  whidi  the  action  was  tried  was^  that  Shaffer 
and  Waldie,  in  the  first  place,  contemplated  by  their  arrange- 
ment that  they  diould  own  in  comm<n  the  wagons  which  they 
might  makcy  and  so  the  respective  attorneys  of  the  parties  to 
this  actioik  seemed  in  their  pleadings  to  regard  the  position  of 
the  contracting  p«rtie%  and  so  we  shall  regard  it  Then  thh 
substance  and  effect  of  the  arrangement  between  the  plaintiff 
and  Shaffer  was,  that  the  wagons  in  question  should,  to  the 
extent  of  Shaffer's  interest  therein,  stand  pledged  to  the  plain- 
tiff, as  soon  as  manufactured,  as  security  for  the  money  due 
and  to  become  due.  This  arrangement  was  in  its  nature  a 
contract  for  the  hypothecation  of  the  wagons  as  they  should 
be  brought  into  being  by  the  labor  and  skill  of  the  workmen; 
but  as  soon  as  they  came  into  existence  and  passed  into  the 
possession  of  the  plaintiff,  his  right  as  pled^  of  Shaffer's 
half  attached.  So  it  was  held  in  the  case  of  Macamber  v. 
Parker,  14  Pick.  497,  where  a  briokmaker  stipulated  with  the 
lessees  of  a  brick  yard,  in  which  he  manufactured  bricks,  that 
the  lessees  should  retain  the  bricks  to  be  made  there  as 
security  for  their  advances  to  him.  (Story  on  Bail,  Sees.  290, 
294.) 

As  between  the  plaintiff  and  Shaff^,  there  can  be  no  ques- 
tion as  to  whidi  was  entitled  to  the  possession  of  the  wagons 
and  to  the  proceeds  of  sales  thereof  in  the  first  instance.  The 
plaintiff  had  the  right  to  their  possession,  and  the  authority  to 
sell  them  and  to  appropriate  from  the  money  arising  from  the 
half  which  stood  pledged,  sufficient,  if  it  amounted  to  that,  to 
pay  him  the  sum  due.  Th^i  the  main  question  to  be  consid- 
ered is  whether  the  possession  which  the  plaintiff  had  of  the 
property  when  it  was  attached  was  open  and  exclusive,  and 
fudi  as  to  protect  it  from  the  creditor  of  Shaffer.     We  are  of 


S60  Wau>ix  v.  Bosuu    .  [Sup.  Ct 


Opi&lon  of  the  Coart«— Cnrrejr^  C  J. 


Opinion  that  it  wft&  At  that  time  the  wagons  had  been  in  the 
exclusive  possession  of  the  plaintiff  for  at  least  a  nionth. 
Thej  were  marked  with  the  plaintiff's  name  as  maker»  and 
were  kept  by  him  on  his  own  premises.  The  plaintiff  sus- 
tained the  relation  to  them  which  owners  usually  occupy  to 
their  property.  His  possession  was  open  and  well  ealculated 
to  give  nodce  to  everybody  concerned  that  it  waa  substantial. 
Though  Shaffer  was  engaged  at  the  time  they  were  seized  by 
tiie  Sheriff  in  painting  one  of  the  wagons^  that  fact  when  con- 
sidered in  its  relation  to  the  subject  and  to  the  circumstances 
in  evidence^  does  not  show  any  surrender  on  the  part  of  the 
plaintiff  of  die  actual  possession  of  tlib  property  to  Shaffer. 
We  think  the  case  in  principle  falls  closely  within  the  rule  laid 
down  in  Stevens  v.  Irwin,  16  CaL  506. 

The  appellant  complains  that  the  plaintiff  was  permitted  to 
produce  evidence  to  the  effect  that  Shaffer  was  to  own  no 
interest  in  the  wagons  until  the  plaintiff  was  paid  for  his 
advance,  on  the  ground  that  such  evidence  was  in  contradic- 
tion of  the  complaint  that  Shaffer^  as  the  owner  of  an  undi- 
vided half  of  the  wagons,  pledged  his  interest  therein  to  the 
plaintiff  to  secure  the  debt  due  him.  The  testimony  to  which 
the  appellant  refers  as  erroneously  admitted  does  not  even 
tend  to  prove  the  fact  that  Shaffer  was  to  own  no  interest  in 
the  wagons  before  the  plaintiff's  advances  were  paid.  On  the 
contrary,  it  tends  to  establish  the  allegations  of  the  second 
count  of  the  complaint,  and  was  therefofe  admissiUa 

There  is  nothing  in  the  record  to  support  the  error  assigned 
on  the  part  of  the  appellant,  on  the  ground  that  he  waa  not 
allowed  to  show  by  Shaffer,  on  his  cross  examination,  that  he 
transferred  the  wagons  to  the  plaintiff  in  order  to  cheat  his 
creditors. 

During  the  argument  of  the  cause  before  the  jury,  the 
Judge  said  that  as  he  was  then  advised  ^^  he  should  hold  that 
the  Statute  of  Frauds  did  not  conflict  with  an  arrangement 
such  as  was  entered  into  ^^  that  the  statute,  as  near  as  he  could 
rememtier,  did  not  in  cases  of  this  kind,  where  the  pledgor 
;had  a  half  imtairest  and  the  pledgee  was  the  owner  of  the 
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Other  half ,  requrre  that  the  pledger  should  give  up  amd  abaa 
don  it  —  leave  the  building  in  which  the  property  was  located.^ 
To  this  the  defendant  excepted^  and  on  tUsr  appeal  aaaignB  this 
remark  of  the  Jndge  as  erroneons.  What  was  said  by  counsel 
that  rendered  what  the  Judge  so  said  pertinent  to  the  issue,  we 
are  not  advised  by  the  record^  or  otherwise.  As  the  matter 
stands  it  is  impossible  to  say  that  it  was  of  such  a  character  as 
could  have  done  harm  to  the  defendant  It  is  well  understood 
that  this  Court  will  not  assume  that  the  Court  below  committed 
an  error  uxdess  the  record  shows  wherein ;  and  it  is  equally  well 
understood  that  the  party  who  alleges  error  must  rely  on  the 
record  as  affirmativdy  disclosing  it  We  are  not  satisfied,  that 
the  remark  was  not  entirely  true,  though  it  would  seem  to  be, 
standing  alone,  without  any  pertinent  application  to  anything 
before  the  Court  or  jury. 

The  remaining  point  to  be  considered  is,  that  the  Court  re- 
fused to  give  two  iz&structions  to  the  jury  requested  on 
behalf  of  the  defendant  These  requested  instruotions  axe  set 
forth  in  the  record  If  it  be  assumed  that  they  are  a  correct 
statement  of  legal  propositions  involved  in  the  controversy^  it 
does  not  appear  that  they  were  read  in  the  hearing  of  the  jury. 
We  are  not  to  presume  that  they  were,  because,  to  have 
read  them  in  the  hearing  of  the  jury  before  they  were 
passed  upon  by  the  Court,  would  have  been  an  improper 
practice;  and  even  after  they  were  passed  upon  by  the  Court, 
it  would  have  been  improper  to  have  allowed  the  jury 
to  know  what  they  weroi  unless  given  to  them  by 
the  Court  These  requested  instructions  were  refused  for 
two  reasons,  as  stated  by  the  Judge  in  writing  as  follows: 
^' First,  that  the  same  are  not  law;  and  second,  that  under 
the  rule  of  the  Court  they  are  not  asked  in  time,^^ 
If  either  of  the  reasons  assigned  by  the  Judge  for  refusing  to 
instruct  the  jury  as  requested  be  valid,  the  refusal  cannot 
be  alleged  as  error.  Without  saying  whether  the  requested 
instructions  were  good  law,  or  otherwise,  we  think  the  Court 
was  justified  in  rej^ctiDC  them,  because  they  were  not  submit- 
vou  zxuL^se 
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ted  18  required  bgr  a  rule  of  tke  CTourt    (People  r.  Bean,  18 
CaL  685.) 

The  judgment  nniet  be  and  le  hereby  afbmed. 


THE  PEOPLE  V.  WILLIAM  JOOELTN. 

riAA  nr  CmmrAL  Casb^ —  If  ttt  defendant  1»  a  ertmlnal  ease  refoMs  to  ptatd 
after  hit  dcflrarrcr  to  die  todletmeat  baa  beoi  otvmled,  tlie  Ooort  maj 
^liaet  a  plea  ef  B«t  folltj  to  be  entered  for  bim.  . 

■■BOB. —  Tbe  record  most  afflrmatlrely  ebow  error;  tbe  appellate  Court  will 
not  premme  it. 

▲niDATXT  voB  A  OmmjruAKCB. — ^An  affldavlt  for  a  ooBtfnaanee  In  a  criminal 
caae  aboald  ihow,  not  only  tbat  efforts  baTO  been  BMde  to  fl&d  tbe  abeeot 
wltneaa,  but  alao.  If  aenrlce  of  a  Bubpoena  has  been  made  on  blo^  sbould 
show  that  it  was  such  kind  of  serrlce  as  be  was  bound  to  obey. 

Xfnw  Tbial  oif  GBomno  of  Dhnial  of  Oontinuamcb.:—  On  an  application  for  s 
new  trial  en  tbe  ground  tbat  tbe  Court  denied  a  ocmtlnuance,  in  a  criminal 
aa  well  as  in  a  dvll  case,  tbe  defendant  sbould  procure  tbe  alBdarits  of  the 
absent  witnesses,  showing  that  tbey  can  testify  to  the  facts  sought  to  to 
prored,  or  glye  good  reason  for  not  <Atalntog  such  affldaTito. 

Wrrvnas  in  Cbimzmal  Caul — ^A  wttnen,  not  examined  before  tbe  grand  jury, 
whose  name  is  not  indorsed  on  tbe  indictment,  may  be  examined  by  the 
People  on  the  trial. 

euBPBian  A  Gbouhd  fob  Niw  Tbiai..— A  new  trial  will  not  be  granted  to  s 
criminal  caae  en  the  ground  of  betog  taken  by  surprise  hf  tbe  testlaaony  ef  s 
witness^  wnleas  tbe  alBdaTito  show  tbat  tbe  testimony  of  tbe  wltoess  was  net 


Appsai.  from  the  County  Court,  Colusa  County. 

The  defendant,  with  two  others,  was  indicted  for  grand  Ia^ 
oeny  in  stealing  cattla  Having  been  conyicted  and  sentenced, 
he  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

/•  0.  Ooodman,  for  Appellant 

/.  0.  McCuUaugh,  Attarney-Oemeral,  for  the  People. 
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By  tie  Court,  Sawtrb,  J. 

The  point  that  the  Court  erred  in  directing  a  plea  of  not 
guilty  to  be  entered  on  the  refusal  of  defendant  to  plead  fur- 
ther after  overruling  the  demurrer  to  the  indictment,  is  an- 
swered by  the  case  of  The  People  v.  King,  28  Cal.  265. 

It  does  not  appear  what  the  ruling  of  the  Court  was  on  the 
motion  for  an  attaciim^uit  for  witnesses.  It  may  have  been 
granted,  for  aught  that  appears  to  the  contrary  in  the  record. 
The  motion  was  a  different  one  from  the  motion  for  continu- 
anoe^  and  it  does  not  appear  upon  what  it  was  based«  Neither 
does  it  appear  that  any  ezce^on  was  taken  to  any  ruling 
made  on  the  motion,  or  for  a  refusal  to  rule  at  all  upon  it 
The  record  must  affirmatively  show  error — we  cannot  presume 
it 

There  does  not  appear  to  us  to  be  any  error  in  the  denial 
of  the  motion  for  continuance.  It  does  not  appear  that  any 
particular  effort  vras  made  to  ftod  the  witnesses  in  Oolusa 
County.  Nor  is  it  shown  that  any  service  was  made  on  the 
witQesses  in  El  Dorado  County  which  they  were  bound  to 
notice.  On  both  these  points  see  People  v.  WiUiams,  24  Cal. 
37.  Besides,  on  the  motion  for  new  trial  in  such  cases,  the 
affidavits  of  the  absent  witnesses  should  be  obtained  to  show 
that  ih^  can  testify  to  the  facts  sought  to  be  proved,  or  some 
good  reasoQ  given  for  not  obtaining  them.  (People  v.  DeLacey, 
28  CaL  589.)  We  cannot  see  from  the  record  diat  the  Court 
did  not  soundly  exercise  its  discretion  in  denying  the  c^ontinu- 
ance. 

We  know  of  no  provision  or  rule  that  forbids  the  examina- 
tion by  the  people,  on  the  trial  of  a  criminal  case,  of  a  wit- 
ness whose  name  has  not  been  indorsed  on  the  indictment, 
without  first  giving  notice  of  such  intended  examination.  None 
has  been  called  to  our  attention*  The  name  of  a  witness  who 
has  been  examined  before  the  grand  jury  must  be  indorsed  on 
the  indictment,  or'  the  indictment  will  be  set  aside  on  motion 
of  the  defendant  Even  in  such  case  the  objection  must  be 
^•^  jnoaxpHj,  or  it  wiU  be  waived.     (People  v.  Lopez,  26 
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Cal.  112.)  But  this  provision  of  the  Criminal  Practice  Ac 
has  no  application  to  witnesses  who  have  not  appeared  befor 
the  grand  jury.  In  practice,  probably,  in  almost  every  cas< 
tried,  witnesses,  other  than  those  who  were  before  the  gran( 
jury,  are  sworn  and  examined  on  the.  trial.  The  same  rule  h 
respect  to  surprise  must  prevail  in  the  case  of  the  examinatioi 
of  such  witnesses  as  applies  to  other  evidence  by  means  o 
which  the  defendant  is  surprised.  In  this  case  the  defendan 
does  not  show,  either  in  his  affidavit  of  surprise  or  motion  fo 
continuance,  or  in  his  proceeding  on  motion  for  new  trial,  tha 
the  testimony  of  the  witnesses  introduced  against  his  objectioi 
was  not  true,  or  that  he  could  have  obviated  it  by  other  testi 
mony  if  a  continuance  had  been  granted  or  a  new  trial  had 
The  principle  of  the  case  of  People  v.  De  Lacey  is  applicabl 
here  also.  There  is  nothing  in  this  ruling  inconsistent  witJ 
the  case  of  People  v.  Symonds,  22  Cal.  353,  cited  by  appellani 

There  was  no  error  in  refusing  the  eighth  instruction.  (: 
Whart.  Crim.  Law,  Sees.  361,  613;  1  Bish.  Crim.  Law,  Sec 
640,  and  cases  cited.) 

Judgment  affirmed. 


OHABLES   OAMDEN    v.   MAROABET   MULLEN    abi 
LAWRENCE  MULLEN. 

A  PBOxnaomT  Mora  asd  MosroAcyi  ov  floui  TAum. — A  butM  wonaa  wb 
became  a  lole  trader  nnder  the  Act  of  1S52,  for  the  purpose  of  keeping  i 
pabllc  house  and  farming,  could  lawfully  execute  and  deUrer  in  her  owi 
name  a  Talld  promissory  note  for  the  purchase  money  of  land  conveyed  t 
her  for  use  in  eaidhusinen,  and  conld  also  execute,  in  her  own  name,  a  Tali* 
mortgage  on  the  same  to  secure  the  purchase  money. 

PuBCHASB  OF  Pbopbxtt  vt  BoiM  Teadkb. —  The  question  whether  property  pm 
chased  by  a  sole  trader  was  bought  tor  use  in  her  baainew  as  sole  tradei 
Is  one  of  fact. 

DmsjAL  IN  ANSwnL — ^An  ayerment  in  a  complaint  that  the  defendant,  sine 
November,  1858,  "  has  continued  to  possess  and  occupy  said  land  and  pren 
Ises,  and  use  the  same  in  her  said  sole  trader  business,**  la  not  Henled  by 
denial  in  the  aaawer  that  defendant  "  baa  condnoed,  sinse  the  9th  day  c 
November,  18U^  la  ooeapy  arnaa  tha  iai4  prHtfasa  in  her  bnstnoss  as  so^ 
sole 
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Appsat  from  ih6  Distriot  Oourt^  Ninth  Judicial  Distriet, 
Shafita  Conntj. 

Margaret  Mullen,  in  1858,  was  a  aole  trader,  and  porchaaed 
from  plaintiff  a  tract  of  land  to  work  as  snch  sole  trader.  For 
a  part  of  the  pnrohaae  money,  she  and  her  fansband,  Lawrence 
MuUen,  ezecnted  to.  plaintiff  their  joint  pronussory  notes,  and 
jointly  eocecuted  a  moirtgage  on  the  land  to  secure  the  notes. 
This  action  was  brought  against  hoik  husband  and  wife,  to 
obtain  a  joint  judgment  on  the  notes,  and  to  foreclose  the 
mortgage.  Lawrence  Mullen  suffered  a  default  His  wife 
answered.  The  Court  rendered  a  judgment  foreclosing  the 
mortgage,  and  directing  an  application  of  the  proceeds  of  sale 
on  the  amount  due  and  costs;  and  further  directing,  that  if 
the  same  were  insufficient,  the  defendants  pay  to  the  plaintiff 
the  amount  of  the  deficiency.    Margaret  Mullen  appealed. 

OMrg€  Ccdwatader,  and  Watmer  BarU,  for  Appellant 
B.  T.  8pragu0,  for  Bespondent 
By  the  Court,  Bbopxb,  J* 

The  <mly  question  requiring  consideration  is  whether  a  mar- 
ried woman,  who  had  availed  herself  of  the  provision  of  the 
Act  of  1852,  to  authorize  married  women  to  transact  business 
in  their  own  namaa  as  sole  traders,  and  had  declared  her  inten- 
tion to  eonduct  and  carry  on  the  business  of  keeping  a  public 
hotel  or  eating  house,  and  of  carrying  on  a  general  farming 
and  ranching  business,  in  her  own  name  and  on  her  own  ac- 
coont,  could,  while  that  statute  remained  in  force,  execute  in 
her  own  name  a  valid  promissory  note  for  a  part  of  the  pur- 
chase money  for  a  tract  of  land  sold  and  conveyed  to  her,  and 
oonld  execute  in  her  individual  name,  without  joining  her 
husband,  a  valid  mortgage  of  the  premises^  to  secure  the  pay- 
moit  of  the  promissory  note. 

The  statutes  of  this  State  defining  the  rights  of  husband  and 
wife,  have  made  provision  for  the  aoquisition,  manafiement 
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ooQtrol  and  disposition  of  the  separate  property  of  either  the 
husband  or  the  wife,  and  the  common  property  of  both;  and 
by  the  Aet  of  1852  provision  was  made  for  a  different  charac- 
ter of  property,  whidi  is  the  separate  property  of  the  wife,  but 
is  not  to  be  classed  with  the  separate  property  described  in 
the  Aet  defining  the  rights  of  husband  and  wife.  It  may  be 
acquired  by  her  by  purchase  for  a  pecuniary  consideraticm,  or 
as  the  result  of  her  own  earnings,  but  it  does  not  become  com- 
mon property^  and  is  not  subject  to  the  control  of  the  hus- 
band. The  third  section  of  the  Act  provides  that  after  the 
wife  has  duly  made  and  recorded  her  declaration,  she  shall  be 
entitled  to  carry  on  in  her  own  name  the  business  specified  in 
her  declaraticm,  and  that  ^  the  property,  revenue^  moneys  and 
debts  and  credits  so  invested  shall  belong  exclusively^  to  her; 
and  that  she  '^  shall  be  allowed  all  the  privileges,  and  be  lia- 
ble to  all  t^e  legal  processes  now  or  hereafter  provided  by  law 
against  debtors  and  creditors.'^  The  language  of  the  Act| 
though  not  as  lucid  in  every  Tespect  as  might  be  desired,  indi- 
cates the  intent  of  the  L^slature,  that  in  respect  to  her  busi- 
ness, as  specified  in  her  declaration,  and  the  property  invested 
therein,  she  shall  be  deemed  a  f^me  sole,  possessing  all  the 
rights,  powers  and  privileges,  and  subject  to  all  the  liabilities 
in  respect  to  such  business  and  property  that  she  would  pos- 
sess and  be  subject  to,  were  she  unmarried.  Such  is  the  con- 
struction given  to  this  statute  in  MeClune  v.  McOarvey,  6  OaL 
497;  Outtman  v.  ScanneU,  7  CaL  455;  and  Meleher  v.  Kuh- 
land,  22  Cal.  523 ;  and  the  doctrine  is  leoc^nized  in  Alverson 
V.  Janes,  10  CaL  12;  Maelay  v.  Lave,26  OaL  867,  and  other 
oases. 

The  right  and  capacity  to  purchase  property  in  her  own 
name,  to  be  used  about  her  business,  is  necessarily  incident  to 
the  power  conferred  upon  her  to  aet  as  a  feme  sole  in  such 
business;  and  in  conducting  the  business  of  farming  we  can 
see  no  objection  to  her  purchasing  lands,  that  would  not 
equally  apply  to  a  purchase  of  grain  for  seed.  Conceding  to 
her  the  capacity  to  effect  a  purchase  of  projierty  to  be  used  in 
her  business,  that  a  feme  sole  possesses,  her  authority  to  make 
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the  purchase  on  credit  as  well  as  on  any  of  tihe  usual  terms  of 
sale,  cannot  be  doubted. 

The  convejance  of  the  land  by  the  plaintiff  to  the  defend- 
ants,  and  the  notes  and  mortgage  executed  by  them  to  the 
plaintiff^  to  secure  a  part  of  the  purchase  mon^,  constitute 
one  transaction^  and  her  liability  on  the  mortgage  rests  upon 
the  same  principles  as  her  liability  on  the  notes.  To  deny 
her  the  power,  without  the  aid  of  her  husband,  to  create  a  lien 
upon  the  property  purchased  by  her  on  credit,  to  secure  the 
purchase  money,  subjects  the  property  invested  in  her  busi- 
ness to  some  extent  to  the  control  of  her  husband;  and  while 
it  treats  her  as  a  feme  sole  in  making  the  purchiase,  converts 
her  into  a  feme  covert  when  payment  is  attempted  to  be  enforced 
by  process  of  law. 

The  property  must  be  such  as  is  acquired  by  her  for  use  in 
her  business;  and  the  question  whether  it  was  acquired  for 
that  purpose  is  a  question  of  fact.  The  Court  found  that  she 
''executed  and  delivered  the  said  notes  and  mortgage  in  the 
course  of  her  business  as  such  sole  trader,  for  the  purpose  of 
carrying  on  said  business,''  and  the  evidence  tends  to  prove 
the  fact  as  found.  And  besides  this,  the  allegation  in  the  com- 
plaint that  she,  in  connection  with  her  co-defendant,  has  since 
the  time  of  the  purchase  of  the  lands  continued  to  possess  and 
occupy  the  land  and  use  the  same  in  her  business  as  such  sole 
trader,  is  not  denied  by  the  answer,  for  the  denial  attempted 
amounts  only  to  a  denial  of  her  continuous  occupation.  The 
use  to  which  the  property  was  put  during  that  time,  serves  to 
show  the  purpose  for  which  it  was  purchased. 

Judgment  a£Srmed. 


E.  M.  HALL,  B.  C,  ALLEN,  and  HENRY  HUBBARD  v. 
J.  R  CRANDALL,  E.  M.  BANVARD,  and  JAMES 
NEAL. 

LuBiuTT  ON  Pboki8«o«x  Notb  OF  A  OosrosAiioN. —  At  eommon  Uw  the  offleon 
of  a  corporntlon  an  not  liable  pononany  on  a  prominory  noto  of  the  cor- 
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poration,  made  bf  tbem  aa  aach  oOlcera,  in  which  the  promiie  to  pay 
made  by  the  corporation,  and  not  by  the  officers  personally. 

Liability  or  Aqbnt  cm  Contsact.— If  an  agent.  In  ezeeoting  a  eotttraet,  u 
terms  which  charge  himself,  he  may  be  sued  upon  the  Instrument  itself  i 
the  contracting  party;  bat  it  la  otherwise  If  the  contract  contains  tern 
which  bind  the  principal  only. 

Wbbk  aobitt  acts  witboot  ▲dtbobitt  or  PaxNciPAU —  When  the  contract  < 
the  officers  of  a  corporation  binds  the  corporation  by  Its  terma,  and  not  tl 
officers  personally,  and  the  contract  is  made  without  authority,  so  that  tl 
corporation  la  not  holden  on  it  If  any  personal  liability  exists  against  tl 
oilcen,  it  reaolta  from  the  wrong  dona  by  them  In  undertaking  to  act  witi 
out  authority. 

DnncToaa  or  ▲  TuairpiKn  Cohpant. —  The  Directors  of  a  corporation  torm< 
for  the  construction  of  plank  or  turnpike  roada  are  not  liable  personal] 
under  the  nineteenth  section  of  the  Act  creating  such  corporatioos,  on 
contract  made  by  them,  which  by  Its  terma  binds  the  corporation,  unless  tl 
stockholders  haye  adopted  by-lawa,  and  the  aame  have  been  filed  In  the  B 
corder's  office,  and  the  c<mtract  la  made  in  Tlolation  of  the  by-lawa. 

Pown  or  DiancTOBS  or  TuBNPin  Compamt. —  The  Directoca  of  a  corporatii 
formed  for  the  coilatruction  of  plank  or  tnmplke  roada  nre  not  Tested  wit 
any  power  by  the  statute  until  the  atockholders  haTO  adopted  by-laws  d 
fining  their  powers,  and  the  same  haTO  been  filed  in  the  Becorder*s  office. 

AppBAL  from  the  District  Courts  Fourteenth  Judicial  Dii 
trict,  Placer  County. 

The  action  was  brought  on  the  following  promissory  not^ 

'^AuBUKETy  April  Ist^  1863. 
'^  Eight  months  from  date,  for  value  received,  the  Aubur 
Turnpike  Company  promise  to  pay  Hall  &  Allen,  at  thei 
bankiiag  house  in  Auburn,  in  gold  coin  currency  of  the  Unite 
States,  three  thousand  two  hundred  and  four  dollars,  wit 
interest  at  two  per  cent  per  month  from  date  until  paid.  TIi 
above  indebtedness  is  subject  to  a  daim  held  by  Marriner  sb 
Willara  of  $5,500. 

^President 
^E.  M.  Bahvabd,  Seeretaiy. 
"$3,204/^ 

The  complaint  averred  that  the  Auburn  Turnpike  Oompao 
was  a  corporation  under  the  Act  authorizing  the  constructio 
of  plank  or  turnpike  roads,  passed  May  12th,  1853,  and  thi 
defendants  wero  its  Directors,  and  that  the  company  had  d( 
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adopted  any  by-laws,  and  that  at  the  date  of  the  note  E.  M« 
Banvaid  was  indebted  to  the  plaintiffs  for  money  loaned,  and 
the  note  was  given  for  the  same  by  the  assent  of  the  Directors. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Charles  A.  Tuitle,  for  Appellants. 

The  w<»nd  ^  otherwise  ^  in  the  nineteenth  seotioii  of  the  Act 
for  the  formation  of  turnpike  companies,  refers  both  to  the 
iUing  of  the  by-laws  and  the  powers  they  confer.  The  per- 
Bonal  liability  of  the  Directors  attaches  when  they  fail  to  file 
the  by-laws^  or  having  filed,  make  a  contract  in  behalf  of  the 
oorporation  not  authorized  by  them. 

The  law  does  not  make  the  Directors  liable  in  any  case  where 
fle  corporation  would  be,  but  seems  to  contemplate  that 
they  shall  be  personally  liable  in  every  case  where  they  con- 
tract in  behalf  of  the  corporation,  and  the  contract  is  void  as  to 
the  oorporation. 

This  is  made  plain  by  the  first  part  of  tiie  section,  which 
provides  that  the  ^Directors  and  officers  shall  have  no  powers 
except  such  as  ame  given  by  the  stockholders  in  their  resolur 
tioQs  and  hy-law&'' 

The  law  has  released  road  companies  from  all  liability  on 
contracts  made  by  their  Diimtors  in  th^r  behalf  not  specially 
tnthorized  by  their  by-laws,  and  has  substituted  in  place  thereof 
the  personal  liability  of  the  Directors. 

Oeorge  CadwaUuUr,  for  Bespondenta. 

It  will  be  noted  that  the  statute  does  not  pretend  to  create 
a  liability,  except  after  the  filing  of  the  **  by-laws ''  and  a 
violation  thereof  by  the  officers  of  the  corporation.  In  this 
caae,  there  were  no  '^ by-laws"  filed,  and  none  in  existence' 
to  be  put  on  record,  and  therefore  the  conditions  precedent 
upon  which  the  statutory  obligation  against  respondents  could 
alone  arise,  wers  never  fulfilled.  No  "  by-laws  "  were  filed — 
none  were  violated  in  giving  the  company's  obligation  for  the 
debt  of  Banvard. 
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The  nineteenth  section  intends  that  the  stockholders  should 
make  the  ''bj-laws,''  thereby  either  expressing  or  limiting 
the  authority  of  the  Board  of  Trustees^  and  the  stockholders 
having  n^lected  to  make  "  by-laws/^  it  is  impossible  to  hold 
that  the  case  of  appellants  comes  even  within  the  neighbcv- 
hood  of  the  statutory  penalty. 

In  at  least  three  points  there  was  no  fulfilment  of  the  statu- 
tory conditions  to  create  the  liability  on  the  part  of  the  respond- 
ents—  here  sought  to  be  enforced.  Where  anything  is  taken 
on  conditions  precedent,  the  rule  is  well  settled  that  these  must 
be  a  punctilious  performance  thereoL 

By  the  Court,  Sandsbson,  J. 

The  note  in  suit  is  the  same  which  was  sned  upon  in  HcM 
0t  al.  V.  The  Auburn  Turnpike  Comptmy,  27  OaL  256.  For 
reasons  there  stated  we  hdd  that  the  note  was  not  binding 
upon  the  company.  It  is  now  sought  by  this  aotion  to  hold 
the  Directors  of  the  company  personally  liable. 

It  is  claimed  that  the  defendants  are  liable:  first — because 
the  nineteenth  section  of  the  Act  under  which  the  company 
was  incorporated  so  provides;  and  second — because  they  aie 
made  liable  by  the  eommaa  law. 

We  are  of  the  opinion  that  the  second  point  cannot  be  sn^ 
tained,  for  the  reason  that  the  acticm  has  not  been  brought 
upon  the  theory  of  a  common  law  liability.  The  facts  stated 
in  the  complaint  and  found  by  the  Court  are  not  only  not  mar- 
shalled with  reference  to  a  common  law  liability,  but  in  oar 
judgment  are  not  sufficiently  stated  to  fairly  present  that  ques- 
tioiL  On  the  contrary  the  complaint  is  fashioned  solely  upon 
the  theory  advanced  in  the  first  point,  and  it  is  apparent  iximi 
the  record  that  the  ease  was  tried,  argued  and  determined 
throughout  in  the  Court  below  upon  the  theory  of  a  statutory 
liability.  No  point  was  made  upon  the  common  law,  as  clearly 
appears  from  the  (pinion  delivered  by  the  District  Judga 
Moreover^  the  case  was  first  submitted  in  this  Court  uptm  that 
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theory,  and  the  point  that  the  defendants  were  liable  at  com- 
mon law  was  afterwards  made  in  a  supplemental  brief. 

But  upon  this  head  it  is  sufficient  to  say  that  the  pre'sent 
action  is  fbunded  strictly  upon  the  note  itself,  and  not  upon 
the  wrong  done  to  the  plaintiffs  by  the  defendants  in  executing 
it  without  authority;  and  we  are  of  the  opinion  that  if  the 
defendants  have,  by  their  action  in  the  premises,  incurred  a 
personal  liability  at  common  law,  such  liability  does  not  arise 
from  any  obligation  created  by  the  note  itself,  but  from  the 
wrong  done.  In  all  such  cases  the  remedy  against  the  agent 
is  an  action  to  recover  the  money,  if  any  has  been  paid  him, 
or  the  value  of  the  work  or  labor,  if  any  has  been  performed 
for  him,  under  the  supposed  contract,  or  special  damages  result- 
ing to  the  plaintiff  by  reason  of  the  defendants'  wrong  in  under- 
taking to  act  for  another  without  authority.  If  an  agent  in 
executing  a  contract,  employ  terms  which,  in  legal  effect,  charge 
himself,  he  may  be  sued  upon  the  instrument  itself  as  a  con- 
tracting party.  This  is  so  because  by  the  use  of  such  terms  he 
has  made  the  contract  his  own.  But  if  the  instrument  &oes  not 
contain  such  terms,  or  in  other  words  contains  language  which 
in  legal  effect  bind  the  principal  only,  the  agent  cannot  bo 
sued  on  the  instrument  itself  for  the  obvious  reason  that  the 
oantract  is  not  his.  If  then  the  contract  is  not  binding  upon 
the  principal  because  .the  agent  had  no  authority  to  make  it, 
and  is  not  binding  on  the  agent  because  it  does  not  contain 
apt  words  to  charge  him  personally,  it  is  wholly  void.  Upon 
this  point  there  is  some  conflict  of  authority,  but  the  better 
reason,  in  our  judgment^  is  with  those  cases  which  hold  the 
rule  to  be  as  above  stated.  (Story  on  Agency,  Fifth  Ed.,  Sec 
264,  a,  and  marginal  notes,  where  the  authorities  are  collected; 
1  Parsons  on  Contracts,  54  to  58 ;  Abby  v.  Chase,  6  Gush.  54. 
See  also  Sayre  v.  Nichols,  7  CaL  538 ;  Davidson  v.  Dallas,  8 
Cal.  247;  Hashell  v.  Cornish,  13  Cal.  47;  Shaver  v.  Ocean 
Mining  Company,  21  Cal.  45,  which  will  be  found  to  bear  in 
some  degree  upon  the  question.)  Those  cases,  which  hold  that 
the  agent  may  be  sued  upon  the  contract  itself^  treat  all  matter 
which  the  contract  contains  in  relaticm  to  the  principal  as  sur- 
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plusage,  whicli  is,  in  effect^  to  make  a  new  contract  for  the  par 
ties  concerned  instead  of  eonstniing  the  one  which  thej  them- 
selves  have  made. 

The  contract  in  the  present  case  is  not  binding  upon  the 
supposed  principal  —  the  company  —  because  the  supposed 
agents  —  the  defendants  —  had  no  authority  to  make  it,  as  wc 
held  in  Hall  ei  al.  v.  TTie  Auburn  Turnpike  Company,  27  Cal 
255.  It  is  not  binding  upon  the  defendants^  because  it  does  nol 
contain  apt  words  to  charge  them.  From  the  terms  employed 
the  contract  is  manifestly  the  contract  of  the  company  and 
not  the  defendants.  It  is  clear  upon  inspection  of  the  instru 
ment  that  the  defendants  intended  to  bind  the  company  and 
not  themselves,  and  that  the  plaintiffs  so  understood  it .  Thif 
action  therefore  being  ex  diredo  against  the  defendants  on  the 
note  itself,  cannot,  in  our  judgment,  be  sustained  at  oommoi 
law  for  reasons  which  have  been  already  stated.  Upon  the 
question  whether  the  plaintiffs  can  make  a  case  which  wil 
charge  the  defendants  at  common  law,  we  intimate  no  opinion 
The  law  as  to  when  an  agent  who  acts  without  authority  ren 
ders  himself  personally  liable  is  not  in  all  respects  fuUy  settled 
as  will  be  seen  by  a  reference  to  the  authorities  cited  above: 
and  it  would  be  but  idle  speculation  to  discuss  a  case  of  whid 
the  special  facts  are  not  before  us.  We  merely  hold  that  thej 
are  not  liable  at  common  law  upon  the  note  as  contracting 
parties,  which  is  the  attitude  in  which  they  are  now  befon 
us.  If  liable  at  all  in  this  action,  it  is  by  virtue  of  the  nine 
teenth  section  of  the  Act  under  which  the  Auburn  Tumpik< 
Company  was  incorporated,  (Stats.  1853,  p.  173,)  which  re 
mains  to  be  considered. 

That  section  provides  as  follows:  "Sec.  19.  The  Board  oi 
Directors  shall  exercise  the  corporate  powers  of  the  company 
with  such  limitations  and  restrictions  and  to  the  extent  onlj 
that  may  be  prescribed  in  the  by-laws  of  the  company.  It  ii 
expressly  understood  that  the  Directors  and  officers  have  nc 
powers  except  such  as  are  given  by  the  sttxikholders  in  theii 
resolutions  and  by-laws.  The  Secretary  of  the  company  shall 
file  a  copy  of  the  by-laws,  and  all  amendment!  thereto,  witl 
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the  County  Becorder  of  each  ooimtj  traTevsed  by  the  road, 
for  public  inspection,  from  which  filing  all  contracts  made  by 
Directors  or  any  officers  or  agents  of  the  company,  in  behalf 
of  the  company,  must  be  entered  into  under  the  powers  and 
by  the  au^ority  conferred  in  such  by-laws;  otherwise  all 
such  contracts  shall  be  null  and  void  as  against  the  company, 
but  valid  and  binding  as  against  each  and  aU  the  Directors, 
officers  or  agents  who  made  such  contract,  or  did  not  dissent 
therefrom.  A  majority  of  votes  at  any  legal  meeting  shall  be 
required  for  the  valid  enactment  of  by-laws,  passage  of  resolu- 
tions, and  in  aU  proceedings  of  the  company;  provided  that 
said  Board  of  Directors  shall  not  be  empowered  in  any  man- 
ner to  mortgage  or  otherwise  to  hypothecate  the  property  of 
the  company  until  twenty-five  per  cent  of  the  capital  stock 
has  been  paid  in  and  vested  in  the  construction  of  said  road, 
nor  then  unless  bj  a  vote  of  two  thirds  in  interest  of  the 
stockholdersL" 

At  the  time  the  note  in  suit  was  given,  the  Secretary  of  the 
company,  as  appears  from  the  record,  had  not  filed  any  by- 
laws in  tlie  Becorder's  office,  nor  in  fact  had  any  by-laws  been 
adopted  by  the  company.  Such  being  the  fact,  we  are  of  the 
opinion  that  the  present  case  does  not  fall  within  the  pro- 
visions of  the  Act  The  personal  liability  there  created  must 
be  measured  by  the  terms  employed,  and  cannot  be  held  to 
commence  sooner  in  point  of  time  than  the  period  there  fi^ed. 

The  Act  in  substance  provides  that  the  corporate  powers  of 
the  company  shall  be  exercised  by  a  Board  of  Directors,  who 
shall  have  no  powers  except  such  as  are  conferred  by  the 
sto<^olders  in  their  resolutions  or  by-laws.  So,  by  virtue  of 
their  office  only,  the  Directors  acquire  no  power  whatever. 
Their  office  is  dormant,  or  without  functions,  until  they  have 
been  vested  with  power  by  resolutions  or  by-laws  adopted  by 
the  stockholders.  Until  then  th^  have  no  power  ex  officio, 
and  can  do  no  act  and  make  no  contract  which  will  be  bind- 
ing upon  the  company,  so  far  at  least  as  the  statute  is  con- 
cerned. Wh^i  however  by-laws  have  been  adopted  and  filed 
as  provided,  then^  may  exercise  the  powers  thereby  conferred. 
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but  those  only,  and  in  the  mode  only  which  may  be  therein 
provided;  and  it  is  only  from  the  filing  of  the  by-laws  (so 
stated  in  express  terms)  that  all  contracts  made  by  the  Direo- 
tors  in  violation  of  the  by-laws,  or  in  excess  of  their  powen 
under  them,  shall  be  nnU  and  void  as  against  the  oompanyi 
but  binding  upon  the  Directors  making  the  same,  or  not  dis- 
senting therefrom.  Thus  the  time  at  which  the  persotia] 
liability  of  the  Directors  shall  commence  is  expressly  fixed, 
and  made  to  depend  entirely  upon  the  event  of  filing  the  by- 
laws. 

The  legislative  intent  would  seem  to  have  been  to  confine 
the  Directors  strictly  within  the  powers  conferred  by  the  by- 
laws, with  a  view  to  the  protection  of  the  stockholders,  under 
penalty  of  incurring  a  personal  liability.  The  Legislature 
seems  to  have  supposed  (erroneously,  as  is  shown  by  the  hia- 
tory  of  this  case)  that  all  companies  formed  under  the  Act 
would  proceed  regularly  in  accordance  with  its  pr(Msion% 
and  not  enter  upon  the  construction  of  their  roads  until  they 
had  adopted  a  code  of  laws  defining  and  prescribing  the  pow- 
ers and  duties  of  their  managing  officers,  and  therefore  seems 
to  have  made  no  provision  for  such  a  contingency  as  has  arisen 
in  the  present  case;  for  the  Directors  seem  to  have  gone  on 
and  constructed  the  road  of  the  company  without  any  power 
whatever  to  bind  the  company  by  their  contracts,  at  least  so 
far  as  the  provisions  of  the  statute  are  concerned.  This 
anomalous  condition  of  the  law  arises  from  the  use  of  the 
words  '^from  which  filing.'^  Strike  those  words  out  and  in- 
sert the  word  ^'  and,''  and  doubtless  what  we  presume  to  have 
been  the  object  of  the  Legislature  would  have  been  aooom- 
plished.  But  as  the  statute  now  reads,  whenever  a  company 
enters  upon  its  work  before  filing  its  by-laws,  this  singular 
result  follows:  Acts  which  are  done  in  excess  of  power 
merely  are  made  to  entail  personal  responsibility  upon  the 
actors  and  those  not  diss^iting  therefrom;  while  acts  per- 
formed  when  the  actors  are  in  all  respects  without  any  power 
whatever  are  followed  by  no  such  consequence.  Of  the  two 
wrongs  the  latter  would  seem  to  be  the  greater  in  d^ree  and 
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to  merit  a  remedy  at  least  equally  as  efficaciooB  aa  is  provided 
for  the  former.  The  anomaly,  hoTvever,  is  beycmd  the  reach 
of  jndidal  oorrectian.  If  the  intent  of  die  L^slatnre  was  aa 
we  have  supposed,  it  has  been  so  expressed  as  to  defeat  itself 
in  part,  if  not  in  ioto,  and  yet  afford  judicial  oonatruction  no 
opportunity  to  come  to  the  rescue. 

We  think  the  Court  did  not  err  in  holding  that  the  eom- 
plaint  does  not  state  a  cause  of  action  within  the  statute,  and 
the  judgment  dismissing  it  must  be  affirmed. 

Ordered  accordingly. 


THE  PEOPLE  V.  AH  TEBu 

•  warn  BATBd —  In  ui  iDdtctBent  for  tte  criao  o(  npo  It  li  sot  m«»> 
Miy  to  ftTtr  tbm  ago  of  tlie  penno  chorgod  with  commlttliic  the  npo. 

Apfsax.  from  the  County  Court^  Sacramento  Oouniy, 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  <^nion  of  die  Coort 

Coffroth  A  SpauUUng,  for  Appellant^  aigoed  that  inaamoch 
ts  the  statute  declared  that  a  person  of  the  age  of  fourteen 
years  or  upwards,  having  carnal  knowledge  of  a  child  under 
the  age  of  ten  years^  was  guilty  of  rape^  it  was  therefore  neoesp 
sary  to  aver  the  age  of  the  person  charged  in  the  indictment; 
that  the  age  was  the  very  essence  of  the  statutory  offense,  and 
oonld  not  be  left  to  conjecture  or  proof,  and  cited  1  Hawldns, 
Chap.  41,  Sec.  2;  3  Archibald  C  P.  8M;  6  CaL  488;  and 
People  V.  Savier,  14  CaL  80. 

/.  O.  McOuZtough,  Attomey-Oeneral,  for  the  People,  con- 
tended that  it  was  just  as  unnecessary  to  aver  that  the  defend- 
ant was  fourteen  years  of  age  and  upwards,  aa  it  would  be  to 
aver  that  the  prosecutrix  waa  not  the  defendant's  wife;  and 
cited  Conk  t.  Scannel,  11  Cushing,  647;  Com.  ▼•  Sugland,  4 
Gray,  7. 
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By  the  Court,  Sawyer,  J. 

The  defendant  wiu(  eonvicted  on  an  indlctanent  for  the  crime 
of  rape,  commiitted  on  a  child  of  the  age  of  nineteen  months. 
The  first  and  principal  question  in  the  caae  ariaea  upon  demuis 
rer  to  the  indictment.  It  is  claimed,  that,  because  the  child 
is  alleged  to  be  of  tlie  age  of  nineteen  monHis,  it  should  also 
be  alleged  that  the  defendant  is  07er  the  age  of  fourteen  years. 
But  we  think  the  indictment  sufficient  on  this  poinU  The 
statute  defines  a  rape  as  follows:  ^'Bape  is  the  oanuil  knowl- 
edge of  a  female  forcibly  and  against  her  will.^  This  is  the 
definition  of  the  crime.  After  providing  for  the  punishment, 
it  adds :  "Any  person  of  the  age  of  fourteen  years  and  upward, 
who  shall  have  carnal  knowledge  of  any  female  child  under 
the  age  of  ten  years,  either  with  or  without  her  consent,  shall 
be  adjudged  guilty  of  the  crimie  of  rape,**  eta  The  indict- 
ment would  have  been  good  without  averring  the  age  of  the 
child  {Cofn/nwfiweaUh  v.  Sugland,  4  Gray,  7;  GommniweaUh 
V.  SvMivan,  6  Gray,  479.)  The  fact  that  it  is  averred  does  not 
change  the  rule,  and  make  it  necessaiy  to  aver  the  age  of  the 
party  who  commits  the  offense^  In  Commonweatth  v.  Bcanneh 
11  Oush.  548,  a  similar  question  was  raised.  The  Court  say: 
^We  perceive  no  ground  for  arresting  judgment  in  the  present 
case  for  either  of  the  alleged  causes.  It  is  not  necessaiy  in 
an  indictment  for  rape  to  allege  that  the  defendant  is  fourteen 
years  of  age.  It  might  as  well  be  contended  tliat  in  all  other 
cases  the  indictmient  must  all^  that  the  party  charged  was 
above  the  age  of  seven  years.  The  incapacity  of  a  party  by 
reason  of  his  tender  years  to  commit  the  crime  charged  upon 
him  may  be  a  good  defense  on  the  trial,  as  it  may  negative 
effectually  the  charge,  but  this  capacity  is  not  required  to  be 
stated  in  the  indictment,  and  its  omission  furnishes  no  ground 
for  arresting  the  judgment  after  a  verdict  against  the  accused.'* 

It  does  not  appear  upon  the  face  of  the  indictment  that 
defondant  was  under  fourteen  years  of  age,  and  we  see  no 
better  reason  for  averring  that  he  is  over  fourteen,  than  in  any 
other  criminal  case  for  averring  that  the  party  charged  is  of 
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such  an  age  as  to  render  him  capable  in  Uw  <d  eoounitting 
the  crime.  His  capacity  to  commit  the  crime  is  as  much  an 
element  in  the  crime  in  one  case  as  in  the  other. 

Conceding  this  Oourt  to  have  jurisdiction  under  the  Con- 
stituticMi  to  reverse  a  judgment  in  a  criminal  case  on  the 
ground  of  insuJBSciency  of  evidence  to  sustain  the  verdict,  we 
should  not  be  justified  in  reversing  the  judgment  in  tiiis  case 
en.  that  ground. 

Judgment  affirmed* 


HENRY  HODGKINS  v.  MALACHI  JORDAIT. 

IteciBUi  DBTAnm.— Tha  tcclaraticii  af  llie  defcndut  t9  the  plmlntlf,  Oiat 
be  wlU  not  go  off  Uie  premlies  onleM  pat  off  hj  force  or  bj  Uw,  does  not 
constState  a  forcible  detainer. 

Sam. —  Tlie  mete  annidse  of  a  peraoa,  that  If  to  attflDpta  to  regain  poaaea 
aUn,  force  wUl  be  need  to  preTent  It,  la  not  enough  to  ahow  a  forcible  de- 
tainer, bvt  an  attempt  moat  be  made  to  regain  poaaeaalon,  and  either  force, 
or  threata  of  foree,  oaed  to  realat  It 

Sam. —  The  actfon  of  fordMa  detalaar  la  not  hBtcadad  ts  a  mbatltntt  tat  tha 
action  of  ejactmeot. 

Appbai.  from  the  County  Courts  San  Joaquin  County, 

The  plaintifF  was  in  posseesion  of  a  tract  of  land  which  was 
inclosed  by  a  fence,  and  had  been  cultivated  since  1857.  On 
Saturday,  the  second  day  of  September,  1864,  the  defendant 
went  inside  the  inclosure  and  erected  a  small  board  tenement, 
and  moved  into  it  On  Tuesday  following,  plaintiflF  went  to 
defendant  and  demanded  possession,  and  defendant  replied  that 
he  was  going  to  stay  there  until  they  put  him  off.*  Pltuntiff 
afterwards  called  on  defendant  several  times,  and  demanded 
possession,  before  bringing  suit  Suit  was  commenced  April 
22d,  1865.     Defendant  appealed* 

The  other  facts  are  stated  in  the  opinion  of  the  Court* 

Tyler  A  Cobb,  for  Appellant 
John  B.  Hall,  for  Eespondent 

Vou  XXIX. —  w  -  . 
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By  the  Ooort^  "Raoram,  J. 

This  is  an  aetioii  of  forcible  entiy  snd  detainer,  biOQ^t 
under  the  Act  ai  1868.  The  Ckmrt  found  the  forcible  detainer 
as  all^;ed  in  the  complaint  The  defendant  relies  npon  the 
single  point  that  the  evidence  is  insufficient  to  justify  the  find- 
ing,  and  in  our  opinion  the  point  is  dearly  with  hiuL  The 
evidence  in  respect  to  the  detainer  is  well  epitomized  in  oua 
of  the  findings,  in  which  it  is  stated  ''that  the  plaintiff  has 
often  since  such  entry  demanded  that  the  def^idimt  leave  the 
premises  and  restore  possession  to  the  plaintiff,  but  that  the 
defendant  has  refused  so  to  do,  and  has  replied  to  sudi  demands 
that  he  would  not  g^  off  unless  put  off  by  force  or  by  Iaw.'' 

It  is  not  indispensable  to  a  recovery  for  a  forcible  detainer 
that  actual  force  be  proven,  but  in  the  absence  of  such  proof, 
threats  of  personal  violence,  or  such  conduct  as  dearly  evinces 
a  determination  to  resist  by  force  the  entry  of  the  plaintiff, 
must  be  shown.  The  mere  surmise  or  apprehension  of  the 
plaintiff  that  if  he  attempts  to  rq;ain  tiie  possession  he  will  be 
repelled  by  force,  is  not  enough;  but  the  words  or  acts  of  the 
defendant  must  manifest  the  present  purpose  to  resort  to  force, 
to  defeat  the  attempt  then  being  made  by  plaintiff  to  n^-enter 
into  the  possession  of  the  premises.  The  declaration  of  the 
defendant  that  he  would  remain  on  the  premises  until  the 
plaintiff  put  him  off  by  force  or  by  law,  falls  far  short  of  a 
threat  of  the  character  we  have  indicated ;  and  it  is  not  even 
a  threat  of  forcible  resistance,  if  the  plaintiff  should  thereafter 
proceed  to  put  him  off  by  force.  The  action  for  a  forcible 
detainer  is  not  intended  as  a  substitute  for  the  action  of  eject- 
ment The  gravamen  of  the  first  is  the  wrongful  detention  of 
the  premises  by  foroe — "  with  strong  hand  *^  —  and  that  of  the 
second  is  the  wrongful  detainer  only.  The  distincti<m  is  as 
clearly  and  unmistakably  marked,  as  between  a  case  of  forci- 
ble entry  and  a  mere  trespass  upon  lands,  unaccompanied  by 
force  or  menaces. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 


April,  1866.]  PxopuD  V.  Jaotos.  579 


OpiBloD  of  th*  Cwirt —  Sawxer,  J. 


THE  PEOPLE  1^.  BAEON  JACOBS- 

iMitfgjmiT  fOB  AsBAXJVt  wnB  Dbault  WaAroH. — Ab  IndletBMBt  for  "as  ••• 
nnlt  with  a  deadly  weapon,  with  an  Intent  to  Inflict  upon  the  perton  of  an- 
other a  bodily  injury/'  ahonld  charge  the  offenie  la  the  langnaga  of  ttaa 
■Catate,  and  shoald  alto  allege  that  the  weapon  waa  deadly,  or  nch  facto 
at  neceooarlly  show  that  it  waa  deadly, 

Appbal  from  tlie  County  Courts  San  Bernardino  Owmty. 

The  facts  are  stated  in  the  opinion  of  the  Court 

7.  0.  MeCvUough,  Attomey-Oeneral,  for  the  Peoples 

It  is  not  necessary  in  the  commencement  of  an  indictment 
to  designate  an  o£Fense  more  definitely  than  as  a  f  elcmy  or  mis- 
demeanor. {People  V.  Beatty,  14  CaL  572.)  The  indictment 
need  not  charge  the  pistol  to  be  a  deadly  weapon.  {The  State 
T.  JaroU,  1  Iredell,  87;  The  State  v.  CoUine,  8  Id.  412;  The 
State  Y.  CratoiK  6  Id.  166;  United  Statee  r.  SmaU,  2  Oiurtis» 
Ml,  248.) 

By  the  Oonrt,  SAwm^  J. 

The  indictment  was  designed  to  be  for  ^i&  assault  witli  a 
deadly  weapon,  etc,  with  intent  to  inflict^  eta,  bodily  injury/' 
etc,  under  the  fiftieth  section  of  the  Act  ccmceming  crimes 
and  punishments.  The  indictmait  charges  the  defendant  with 
''an  assault  with  intent  to  inflict  upon  the  person  of  another 
bodily  injury  ;**  that  said  Baron  Jacobs,  eta,  **with  a  certain 
pistol,  etc,  did  then  and  there  unlawfully  make  an  assault,''  ete. 
A  demurrer  to  the  indictment  for  insufficiency  was  sustained 
and  the  People  appealed.  The  indictment  neither  follows  the 
language  of  the  statute,  nor  charges  an  assault  with  ''  a  deadly 
weapon,"  nor  alleges  the  weapon  to  be  deadly,  nor  that  the 
pistol  was  charged.  A  pistol  may  be  of  such  dimensions  as 
to  be  a  deadly  weapon  without  being  charged,  and  it  may  be 
to  small  as  to  be,  without  being  charged,  a  very  insignificant 
instrmnent  of  assault       There  being  no  averment  that  the 
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pistol  was  ^'a  deadly  weapon/'  and  no  fact  averred  by  which 
the  Court  could  see  that  it  was  necessarily  such,  and  the  lan- 
guage of  the  statute  not  being  pursued,  we  think  the  indict^ 
ment  insufSdent,  and  that  the  demurrer  was  properly  sus- 
tained. 
Judgment  affirmed. 


TTLEB  BEACH  ato  JAMES  A.  CLAYTON  v.  AXJQTTST 
GABRIEL  et  als. 

liQV  nr  ▲  PmniA. — An  ordinance  of  an  Ajmitamlonto  dlraetlnc  tho  proper  fan^ 
UmuLTf  to  make  a  grant  of  a  lot  to  a  person  named  therein.  If  be  ehonld 
find  that  no  other  person  had  a  hotter  right  thereto,  does  not  pass  aaj  title 
to  the  person  named. 

•BAVon  or  UlciTAnoMa. — The  Statato  of  UmltatleBa  does  Mt  begin  to  m 
In  relation  to  pnehlo  lands  ontU  a  patent  has  been  lasoed  bf  the  United 
States. 

Appsai.  from  the  Distriet  Goort^  Third  Jndidal  Distrid^ 
-Santa  Clara  Oauniy. 

Action  to  recover  possession  of  a  lot  in  the  City  of  San  Job6 
and  within  Uie  boimdaries  of  the  former  Pueblo  de  Ban 
Jos6  de  Guadalupe.  The  plaintiffs  had  by  mesne  conveyances 
the  title  which  Maria  Bufina  Oarda  acqub«d  by  %  grant  made 
by  James  Ol  Conroy,  First  Alcalde  of  the  Pueblo^  on  the 
96th  day  of  December,  1840,  of  which  the  following  if  a 
copy: 

<<  Whssbab,  Maria  Bnfina  Garcia  has  applied  to  this  office 
for  a  title  to  the  land  left  her  by  her  father,  Francisco  Garcia, 
she  having  n^eoted  to  obtain  one  until  this  date: 

^^  This  is  to  certify,  that  I,  James  C*  Conioy,  First  Alcalde 
of  the  Pueblo  de  San  Jos6  de  Guadalupe,  on  the  part  of  said 
pueblo,  for  and  in  consideration  of  the  sum  of  what  is  spec- 
ified by  law,  to  me  in  hand  paid  by  the  said  Maria  Rufina 
Garcia,  hath  sold,  transferred,  and  made  over  to  the  said  Maria 
Bufina  Garcia  all  that  messuage  of  land  left  her  by  her  father, 
and  declared  to  be  all  that  land  fronting  on  the  oallajon  on 
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the  north ;  bounded  on  the  east  by  the  land  of  James  W.  Weeks, 
Esq.,  and  on  the  south  by  the  land  of  Jnaii  Sepulvada,  and  on 
the  west  by  the  Ria 

''To  have  and  to  hold  the  same,  with  all  the  ri^its  and 
privileges  thereunto  belonging,  to  her  and  her  assigns  forever. 
'^  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal, 
this  twenty-second  day  of  December,  1849.'^ 

''  Jaices  O.  Conkot, 
**  First  Alcalde  District  San  Jos*.*' 

The  defendants  had  the  title  acquired  by  Maria  Merced  Avila 
under  the  following  proceedings  of  the  Town  Council  of  the 
pueblo  on  the  first  day  of  December,  1849 : 

''  A  memorial  was  presented  by  Don  Joe£  Amax  in  favor  of 
Maria  Merced  Avila,  in  petition  of  a  piece  of  land  containing 
varas  unknown,  situated  west  of  the  lands  of  Rufina  Gazoia. 
and  James  W.  Weeks,  and  in  conformity  to  petition,  it  was 
unanimously  ordained  that  a  title  be  extended  to  the  person 
interested,  conditioned  and  provided  that  if  no  other  may  show 
forth  a  better  right 

^Antonio  Ma.  Pico,  President 

^  Jamxs  W.  Weeks,  Secretary.'* 

Defendants  and  their  grantors  had  been  in  possession  of  de- 
manded premises  more  than  five  years. 

The  Court  below  gave  judgment  for  dsfaidanti^  and  plaui- 
tilFs  appealed. 

Peckham  A  Pojpm,  for  Appellaatsi 

Under  the  law,  aa  it  stood  when  these  prooeedings  were 
had,  the  Alcalde  was  a  member  of  the  Ayuntamiento,  jmd 
was  its  presiding  officer  in  the  absence  of  the  Prefect  and 
Sub-Prefect  (See  Appendix  to  Debates  in  California  Consti- 
tutional Convention,  page  81,  Sec.  5,  Arts.  3, 4,  6,  6,  and  7,  also 
page  33,  Sec.  6,  Art  9.) 

The  Prefect  had  the  power,  independent  of  the  Ayunta- 
miento,  to  regulate  the  distribution  of  common  lands^  but  ibis 
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only  extended  to  the  temporary  nae  and  ooeupation;  he  eonld 
not  sell  them  or  grant  the  fee.  (Id.,  p.  80,  Art  14,  and  note.) 
The  mnnidipal  lands  the  Town  Council  ooold  seU.  (Id)  In 
this  ease,  Pico  did  not  act  as  Prefect,  but  he  signed  as  Pres- 
ident of  the  Town  Council  or  Ayuntami^ito.  His  independent 
power  as  Prefect  was  not  exercised,  or  attempted  to  be. 
The  Alcalde  was  the  executive  o£Scer  of  the  Ayuntamiento, 
and  as  such,  it  was  his  duty  to  make  grants  of  land  sold  by 
them.  (Cohas  V;  Rairin,  3  CaL  448;  Hart  v.  Burnett,  15 
Cal.  530.)  And  the  Court  must  take  notice  that  nearly  all 
grants  of  land  in  pueblos  were  made  by  the  Alcaldes,  profess- 
ing to  act  by  virtue  of  power  conferred  on  them  by  the  Ayunta- 
mientos.  {CoJias  v.  Saisin,  3  Cal.  443.)  This,  we  believe,  is 
the  first  ease  that  has  come  to  the  attention  of  the  Court  in 
which  a  grant  by  the  A^ntamiento  independent  of  the  Alcalde 
has  been  sought  to  be  established. 

Such  being  the  case,  it  should  appear  clearly  that  the 
Ayuntamiento  in  the  ordinance  before  the  Court  intended  that 
it  should  operate  as  a  grant  in  presetdi,  independent  of  the 
Alcalde,  before  the  Court  should  give  it  that  effect 

Another  circumstance  should  be  looked  at,  and  that  is,  the 
law  that  when  a  party  applied  for  a  grant  a  sum  of  money  was 
to bepaid.     (Cohas  v.  Raisin,  8  CaL  448.) 

It  is  evident  to  our  minds  that  the  ordinance  was  nothing 
but  a  direction  to  the  Alcalde  to  grant  a  title  to  the  interested 
party,  provided  no  one  showed  a  better  right  to  the  same.  Our 
construction  of  this  ordinance  was  the  cotemporaneous  constroo- 
tion  placed  upon  it  by  the  Alcalde,  who,  we  have  seen,  waa  a 
member  of  the  Ayuntamiento,  and  who,  it  is  fair  to  presume, 
voted  for  it,  as  it  was  passed  unanimously. 

Eveiy  presumption  is  in  favor  of  the  validity  of  the  grant 
by  the  Alcalde;  even  a  subsequent  ordinance  of  the  Ayunta- 
miento will  be  presumed  if  necessary.  (Reynolds  v.  West,  1 
Cal.  322 ;  Cohas  v.  Raisin,  3  CaL  448 ;  WekJk  v.  SiMivan,  8  CaL 
166 ;  HaH  v.  Burnett,  16  CaL  680.) 
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Frederick  HaU,  for  BeepondentaL 

I  oontend  tliat  the  words  in  the  ordinance,  ^'  conditioned  and 
provided  that  if  no  other  maj  show  forth  a  better  right/'  are 
merely  declaratory  of  what  the  law  is ;  and  if  they  had  not  been 
inserted,  the  rights  of  the  party  would  not  have  been  changed. 
If  any  other  person  had  a  prior  or  better  right,  whenever  they 
conld  show  it  in  a  Court  of  judicature,  they  would  obtain  a 
judgment  for  the  premises;  that  the  recital  in  the  grant  made 
by  the  Alcalde  is  no  evidence  against  the  respondents ;  that,  so 
far  as  this  case  is  concerned,  the  naked  grant,  stripped  of  the 
recital,  is  all  that  the  Court  can  consider.  Appellants'  title  ia, 
then,  a  subsequently  acquired  one. 

The  Court  cannot  presume  that  the  Alcalde  had  the  consent 
of  the  Ayuntamiento  to  make  the  grant  to  Sufina  Garcia. 
There  can  be  no  presumption  against  a  given  fact  The  fact 
is,  that  the  Ayuntamiento  had  given  their  consent  to  another, 
namely,  Avila;  and  before  it  can  appear  that  the  Ayuntamiento 
gave  Uieir  consent  subsequently  to  another,  that  fact  mu0t  be 
afiSrmatively  shown. 

Suppose  the  ordinance  imder  which  Maria  Avila  daims  the 
premises  is  a  '^  conditional  order,"  what  l^al  proof  is  there 
that  any  condition  arose  which  could  divest  her  of  her  vested 
rights  ?    I  submit,  not  the  slightest 

Granting  for  the  sake  of  the  argument  that  it  was  a  condi- 
tional order,  what  proof  is  there  that  Garcia  showed  a  better 
ri^t  ?  Avila  was  entitled  to  be  heard  on  that  question.  Did 
she  ever  have  such  a  hearing  t 

The  Alcalde  was  not  authorized  by  the  law  of  the  land  to 
decide  whether  Avila  or  Garcia  was  entitled  to  the  premises. 
That  would  have  been  exercising  judicial  functions  —  passing 
upon  the  title  to  property,  of  which  Courts  of  First  Instance 
only  could  take  original  cognizance.  It  was  the  duty  of  the 
Alc^de  to  have  reported  to  the  Ayuntamiento  that  another 
party  daimed  it,  if  such  were  the  fact  The  so-called  condi- 
tional order  in  favor  of  Avila  did  not  authorize  the  Alcalde  to 
grant  the  premises  to  Garcia.    He  was  only  tho  executive 
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officer  of  the  pueblo.  The  granting  power  waa  in  the  Ayun 
tamiento.  The  Alcalde  could  onlj  execute  grants  in  accord 
ance  with  their  will  and  consent  The  import  of  the  sail 
"  order ''  was  not,  "  that  if  Avila  is  not  entitled  to  it,  Qarcii 
is."  It  must  appear  by  affirmative  proof,  or  by  facts  fron 
which  the  Court  will  presume  that  the  Ayuntemiento  gave  thei: 
consent  that  Garcia  should  have  the  titl6,  before  the  appellant 
can  prevail  They  are  plaintiffs;  and  before  they  can  sustaii 
an  action  of  ejectment,  they  must  show  a  perfect  title.  Thej 
never  were  in  possession.  As  I  have  before  said,  there  can  b< 
no  presumption  in  this  case  in  favor  of  Garcia,  because  it  ai 
firmatively  appears  that  the  Ayuntamiento  gave  their  oonsen 
that  Avila  should  have  the  titlei 

By  the  Court^  SAin>xBSOK,  J. 

The  ordinance  of  the  1st  of  December^  1849,  was  not  thi 
act  of  Antonio  Maria  Pico  as  Prefect,  bat  was,  as  it  purports 
the  act  of  the  Ayuntamiento^  attested  by  Antonio  Maria  Pio 
as  President  of  that  body,  and  James  W.  Weeks  as  Secretaij 
Nor  can  it  be  construed  to  be  a  grant  by  the  Ayuntamiento  o 
the  land  in  question  to  Maria  Merced  de  Avila.  It  is  no 
framed  in  the  language  of  a  grant^  either  under  the  Mexicaj 
or  American  system.  It  is  manifestly  a  mere  oonditiona 
order  w  direction  on  the  part  of  the  Ayuntamioito  to  th 
proper  functionary  to  the  effect  that  a  title  to  or  grant  of  th 
land  in  question  be  made  to  Maria  Merced  de  Avila,  provide 
it  should  appear  that  no  one  else  had  a  better  right  thereto 
It  is  not  <mly  not  a  grant,  but  it  is  manifest  from  the  languag 
employed  that  it  was  not  intended  to  ba  Although  made  ii 
the  English  language,  it  is  manifestly  fashioned  upon  the  styl 
or  mode  of  expression  employed  in  the  SpanisL  The  won 
** extended*'  is  used  in  the  sense  of  the  Spanish  word  "ea 
tender,"  which  means,  when  used  in  the  connection  under  coi 
sideration,  **to  commit  to  writing  at  length,**  (Spanish  ani 
English  Dictionary,  by  Velasquez.)  The  ordinance  bein, 
a  m^re  order  or  direction  to  the  proper  functionary  to  make 


April,  1866.]  Suixxyait  i?.  Tbittnto  O.  &  S.  M.  Ga  685 


OplaloD  of  tht  Ooort —  8ftmdenoii»  J. 


grant  to  Maria  Merced  de  Avila,  if  he  should  find  that  no 
other  persoa   had   a   better  ri^^t  thereto,  no  title   paaaed 


The  point  to  the  effect  that  the  action  ia  .baned  hy  the 
Statute  of  Limitationa  is  not  well  made.  It  waa  held  in  Johnr 
son  7.  Van  Dyke,  20  OaL  225|^that  the  statute  does  not  begin 
to  nm  until  the  patent  has  been  issued  bj  the  United  States 
Government  It  appears  from  the  finding  that  the  patent  for 
the  land  of  which  the  land  in  controversy  is  a  part  had  not 
been  issued  at  the  time  this  action  was  brought 

Judgment  reversed  and  Court  below  directed  to  enter  a  jud|^ 
ment  for  the  plaintiffa. 

Mr.  Justice  BHonEs,  being  disqualifladiy  did  not  paTtinipat^ 
in  the  deciai<»  of  this  casa 


J.  W.  SULLIVAN  AND  JAMES  D.  RYAN  v.  THE  TEI 
imrO  GOLD  AND  SILVER  MINING  COMPANY, 
E.  P.  ELINT  tt  oh.,  ITS  Boabd  of  Tsuama^ 


AnnsianfT  oh  aiocK  ov  IftNiHO  OosroBAYioifd — Tlie  BosrS  of  ' 

corporation  Aimed  tot  tho  pupOM  of  euulac  on  nlntaig  Iisfo  tko  povnr 
li  lofy  and  eolloet.  for  tho  pnipooo  of  paytDg  tbo  propor  and  lagal  arpiniw 
of  tbo  eompaaj,  anessmenta  ozeeeding  ten  thonaand  doUan,  oren  thoagb 
Ike  by-lawm  prorldo  that  tho  Tmateea  ihail  not  haTo  power  to  Incur  an  In- 
deUodneaa  exeeedlns  ten  tbonaaod  doUara^  aad  tha  hidihiBdaesi  thfla  !»• 
carrod  aad  oxtotlng  esceeda  that  amount 

aajonmia  Tanama  of  Coapoa^TiOM. —  Tho  Uuateoi  of  a  aitaitaif  corporatton 
will  not  ho  enjoined  from  ooUlng  atock  for  unpaid  aaMavnent^  tn  eaaea 
where  .the  aaoeeement  la  levied  for  the  pnipoao  of  paylns  the  proper  and 

;  allowod  \9  law. 

Apfxat  from  the  District  Oourt^  Fourth  JndieisI  District, 
CStv  and  Counly  of  San  Francisoo. 

The  facts  are  stated  in  the  qiinion  of  the  Otmrk 

8.  M.  Wilson,  D.  8.  Wilson,  and  /.  8.  BlatcKUy,  for  Appel- 
lantSy  aigaed  that  the  bj-kws  limiting  the  amount  of  debt  to 
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be  created  could  not  affect  the  strangers  to  i^om  the  mon 
was  due,  and  was  binding  npon  no  one  but  the  members  a 
officers  of  the  corporation,  and  cited  Angell  ft  Ames  on  Co 
7  Ed,  868,  Sec;  359;  Mechanics'  Bank  v.  Smith,  19  John.  11 
and  Susquehamia  Insurance  Company  v.  Perrine,  7  Watts  & 
848.  They  also  argued  that  the  debts  were  binding  on  1 
company,  notwithstanding  the  by-laws,  and  that  the  corporati 
could  not  disaffirm  its  own  contracts,  and  cited  Angell  &  An 
on  Cor.  181;  California  State  Telegraph  Company  v.  A 
Telegraph  Company,  22  Cal.  429 ;  Parish  v.  Wheeler,  22  K 
494;  and  Baird  v.  Bark  Washington,  11  Sergt.  &  R  411.  Th 
also  contended  that  a  single  stockholder  could  not  enjoin  1 
proceedings  of  a  corporation  or  its  officers,  except  where  t 
acts  complained  of  were  beyond  the  corporate  power,  and  cit 
18  How.  836,  and  Zabriskie  v.  Cleveland,  OoL  A  Gin.  KB.C 
28  How.  881. 

Edward  P.  Head,  for  Respondents,  made  tiie  point*  that 
the  powers  of  the  Board  of  Trustees  waa  oireumscribed 
by-laws  they  had  no  power  to  bind  the  principal  beyond 
and  cited  ijigell  &  Ames  on  Cor.,  2  Ed.  242 ;  Wyman  v.  R 
et  aL,  17  Mass.  29.  He  also  contended  that  the  question  whetl 
liie  corporation  was  bound  to  pay  the  debt  could  not  be  cc 
sidered  on  this  motion.  He  also  argued  that  the  by-law  \t 
not  directory  merely,  and  cited  Wallace  v.  City  of  San  Jo 
ante,  180;  Salem  Bank  v.  Gloucester  Bank,  17  Mass.  1;  Posi 
V.  Essex  Bank,  17  Id.  479 ;  and  White  v.  Westport  Mamfadi 
ing  Company,  1  Pick.  116. 

By  the  Court,  Cubbkt,  C.  J, 

The  Triunfo  Gold  and  Silver  Mining  Company  is  a  corpoi 

^  tion  organized  under  the  laws  of  this  State  for  the  purpose 

\  carrying  on  the  business  of  mining  in  Lower  California.    ] 

principal  office  has  been,  since  its  organization,  in  the  CS 

and  County  of  San  Francisco.     The  plaintiffs  were,  at  t 

I  Aime  this  action  was  commenced,  stockholders  and  membc 
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of  said  cfDfmpsjxjy  and  tbe  defendants  named  in  the  oomplaint 
were  stockholders  and  membeiB  of  the  Gompany  on  die  fint 
Monday  of  May,  1864|  and  were  on  that  day  eleoted  tmateea 
thereof,  and  the  same  troateeB  were  in  ofBoe  at  the  time  diia 
actioii  was  commenced. 

For  the  pnrpoee  of  carrying  on  the  bnaineaa  of  the  corpora- 
tion in  Lower  California,  the  tmsteee  appointed  an  agent  or 
Snpermtendent,  under  whose  management  the  company  had 
become  indebted  on  the  6th  of  July,  1865,  in  a  sum  exceeding 
thirty-five  thousand  dollars,  at  whioh  daite  the  trustees  levied 
an  assessment  of  three  dollars  per  share  on  the  assessable 
stock  of  the  company,  amounting  in  the  aggregate  to  the  sum 
of  fifteen  thousand  six  hundred  and  forty*two  dollars,  for  the 
poipose  of  paying  the  neoessaiy  mining  expenses  of  the  oook- 
panj.  The  greater  portion  of  die  indebtedness  incurred  under 
the  management  of  the  Superintendexut  seems  to  have  been  with- 
OQt  the  knowledge  of  the  trustees  and  without  their  direct  eon- 
seat,  and  was  a  matter  of  surprise  to  them  when  they  dis- 
ooveied  the  extent  to  which  the  company  had  become  involved. 
This  indebtedness  was  incurred  for  labor,  materials  and  sup- 
plies furnished  to  the  company  at  its  mine  and  mill  in  Lower 
California,  and  consisted  of  debts  or  daims  which  were  valid 
and  were  liens  by  the  laws  of  Mexico  on  the  mine  and  mill  of 
the  company. 

At  the  time  of  levying  the  assessment  of  three  dollars  per 
share  against  the  assessable  stock  of  the  company,  the  plaintiff 
Sullivan  owned  six  hundred  and  thirfy  shares,  and  the  plain- 
tiff Byan  one  hundred  shares  of  the  assessable  stock  of  the 
eompany.  They  refused  to  pay  the  assessment  or  tax  imposed 
upon  their  atocfc,  and  in  due  time  the  trustees  advertised  the 
same  to  be  sold  at  public  auction  in  the  mode  provided  by  the 
statute  for  the  purpose  of  making  thereby  the  sums  of  the  re- 
spective assessments.  Whereupon  the  plaintiffs  oomimenced 
tikis  action  to  restrain  the  trustees  from  selling  their  stock,  and 
from  further  increasing  the  debts  of  the  company,  and  praying 
that  the  said  assessment  might  be  declared  illegal  and  void. 
The  Oourt  granted  an  injunction  restraining  the  trustees  from 
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•elliiig  the  plaintiffs'  shares  of  stock.  The  trustees  filed  a  veri- 
fied answer  to  the  complaint  aod  then  moved,  on  the  plead- 
ings and  affidavits,  for  a  dissolution  of  the  injunction^  which 
motion  was  denied,  and  from  this  decision  of  the  Court  the 
trustees  have  appealed. 

The  by-laws  of  the  company  are  set  forth  in  the  plaintiffs' 
complaint,  from  which  it  appears  that  the  corporate  powers  of 
the  company  weore  vested  in  seven  trustees,  who  were  to  re- 
main in  office  for  one  year  from  the  date  of  their  election  and 
until  their  successors' might  be  diosen.  The  Sixth  Article  of 
the  by-laws,  among  other  things,  provides  that  the  trustees  shall 
have  power  to  incur  such  indebtedness  as  they  may  deem  neces- 
sary, not  exceeding  ten  thousand  dollan;  and  the  Seventh 
Article  declares  it  to  be  the  duty  of  the  trustees  to  make  all 
assessments  neoeasaiy,  and  collect  the  same  in  manner  and  form 
prescribed  by  the  laws  of  the  State  of  Oalifomia  and  the  by- 
laws of  the  company. 

If  it  be  assumed  that  by  the  Sixth  Article  of  the  by-laws 
the  trustees  had  no  authority  to  incur  a  debt  exceeding  ten 
thousand  dollars^  it  does  not  result  therefrom  that  they  had 
not  the  authority  to  levy  and  collect,  for  the  purpose  of  pay- 
ing the  I^gal  and  proper  expenses  of  the  comipany,  assessments 
upon  the  capital  stock  thereof,  eren  though  the  amount  to  be 
raised  by  such  means  might  exceed  ten  thousand  dollars.  The 
tmstees  of  any  corporation  formed  under  the  general  laws  of 
this  State  had  the  power,  when  the  assessment  in  this  case 
was  levied,  to  levy  and  collect,  for  the  purpose  of  paying  such 
expenses,  assessments  upon  the  capital  stock  of  the  corpora- 
tion not  to  exceed  five  per  cent  of  such  capital  stock,  provided 
no  previous  assessment  then  remained  unpaid  or  uncollected. 
(Laws  1864,  p.  402.)  It  does  not  appear  from  the  complaint 
or  answer,  or  by  the  affidavits  submitted  on  the  motion  to  dis- 
solve the  injunction,  that  any  previous  assessment  then  re- 
mained unpaid  or  uncollected,  and  it  is  not  to  be  presumed  for 
the  plaintiffs  that  such  waa  the  fact 

It  is  unnecessary  to  decide  whether  it  was  the  duty  of  the 
trustees  to  provide  for  the  payment  of  the  debts  incurred  under 
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ent  of  the  Superintendent  at  the  min^  be- 
presented  does  not  mvolve  that  question,  bui  only 
power  of  the  tniitees  to  levy  and  collixrt  the 
[ight  in  this  case  to  be  anntillcd  as  illegal  and 
ight  that  appears  the  trustees  had  the  power  to 
had  done  and  what  they  were  attempting  to  do 
hia  action  was  commencied  in  respect  to  levying 
[  the  assessment  in  qnestion. 
refusing  to  dissolve  the  injunction  is  reversed. 
Ft  below  ia  advised   to  dissolve  tte  injunction 


i 


J.  GIFFORD  V.  ORRIN  S.  CARVILL. 

!  MB  TO  Tai^«  or  Mimito  SimnE.— Tb«  va]a«  wnB  rtetHMnt  of 
El  DIE  ta  1  cDrpni-AtfoQ,  atid  11^  ctrnveoteoce  to  ivood  ftUd  «iit«T. 
>  maHera  of  oplnton  c^r  luformBLUoQt  as  to  wbkb  the  pyr<!hAfttir 
n  a  Uo€khQlAet  bu  do  rl^Iit  to  rttlf  uiK»a  the  repreacntiittoma 

4Di>  ut   Sals  of  Uininq  Stock. —  Fr&udulezit   rei»r«s«titatlciiii! 

q«  of  tfae  m\nt  of  m  corporation,  made  bj  the  Butler  of  tbe  stuck 
117  to  tbe  purchaser,  ah  ad  LtidDcemeat  foe  the  purchnser  to  buy. 
a  In  «Tldenre»  usd^r  ft  proper  ttBt«  of  Che  pleadloj^^  to  d^r«At 
1  of  a  promlasorr  note  gifea  for  the  itocfc. 
'&EiiBNT*Tiorii  O?  BetLmi  or  4  Cbat-tei^ — A  partf  eAQUOt 
juteot  of  a  proinlBsorj  note,  irlTen  lo  payment  for  pfOp«rty»  cm 
of  trmaduleot  represents  t  to  nit,  tin  J  ess  within  m  reaaooabl«  ttme 
fOTtry  of  tht  fraod  he  often  to  return  the  property  tnd  reiclsd 

proFTlded  the  property  sold  Es  of  &Qy  value  to  either  party. 
Tk.ufjm  HOT  Subject  or  Conthact.^ — If  m.  ehattel  be  of  □<!  Taloe 
t  CAD  not  be  the  baeli  of  t  contract,  but  tf  It  tw  of  aof  ralne  to 

It  may  be  a  good  consl derail 00  for  a  promlat* 
'itsscKTiTtONB    IN    Salb  or   MiMtNO    S'TociC — Where   the   pur- 
ttieed  by  the  rraodnlent  rep  re«ec  tat  Ions  of  tbe  leller  to  tnake  a 
[DtotDg  itoch,  be  mayt  wItbiD  a  rea^nabte  time,  by  restoring  tbe 

litn&tlon  he  waa  In  before  the  aate,  reacliid  the  eoatract,  aBd 
rment  of  the  note  giv^n  for  the  pruperty. 

sfo  Stock. — A  finding  of  fact  that  a  mJne  owned  by  a  cor- 
ralv«]e«a  does  oat  Deceaaarily  ahow  that  the  itock  of  tbe  ror* 
^ludeaa. 

TO  Fi {tot vol  or  Cot?mT. —  Where  tbera  ta  no  laaae  tendered 
ingt  upon  a  material  matter,  the  Coart  or  Jory  Will  not  be  pr^- 
re  found  00  aucb  matter. 

I    NOTU    fTAa    OBTAIIfFO    Bt    f*aAtJDtJtJtifT    R]i;riUC«!]eNT4T10Ntl. —  If 

won  Id  reatst  the  payment  of  a  prointssary  note,  jflven  f^r 
\  OQ  the  ground  that  tlie  a^ITer  made  fraadnl^t  repreeenia.tto&a 
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M  to  tte  TAlM  9t  the  mlae^  the  answer  Should  mC  up  the  defeoM,  and  a 
aldMr  that  the  stock  was  TaloelMa  to  either  party,  or  that  the  defend 
had  offered  to  retnrm  It  and  reoetaid  the  contract 

Appkai«  from  the  District  C6urt,  Fourth  Judicial  Distri 
Citj  and  County  of  San  Franciaco. 

The  notes  in  suit  were  given  in  part  payment  for  tweni 
fire  shares  of  the  stock  of  the  Amargoza  Mining  Compax 
situated  in  the  southern  part  of  California.     The  defends 
had  never  visited  the  mine,  and  the  purchase  was  made 
San  Francisco. 

On  the  trial,  Uie  defendant  introduced  evidence  tending 
prove  that  the  plaintiff,  as  an  inducement  for  the  defends 
to  purchase,  told  him  he  had  just  come  from  the  mine,  and  tl 
there  were  five  hundred  tons  of  ore  out  of  the  mine,  whi 
assayed  as  high  as  nine  hundred  dollars  per  ton,  and  tl 
there  was  plenly  of  wood,  lumber,  and  water  near  Uie  mi 
to  run  a  steam  milL  The  defendant  also  introduced  evidei 
tending  to  prove  that  there  was  at  the  time  only  about  tweni 
five  tons  of  ore  out  of  the  mine,  which  assayed  only  five  d 
lars  per  ton,  and  that  the  mine  was  in  a  desert,  widi  no  wc 
or  water  near  it,  and  was  valueless,  and  had  since  been  abc 
doned. 

The  defendant  recovered  judgment^  and  the  plaintiff  mov 
for  a  new  trial,  and  assigned  as  one  of  his  grounds  that  t 
evidence  was  insufficient  to  justify  the  verdict  in  this,  tl 
the  matters  sou^t  to  be  proved  were  matters  of  opinion 
to  which  the  defendant  had  no  right  to  rely  on  the  statemei 
of  the  plaintiff. 

The  Court  denied  a  new  trial,  and  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Courb 

Bracks  A  Whitney,  for  Appellant,  argued  that  the  matU 
which  the  defendant  sought  to  prove  were:  first  —  matters 
opinion ;  or,  second  —  of  information,  as  to  which  the  defends 
had  no  right  to  rely  upon  the  statemmts  of  the  plaintiff,  ai 
eited  Chitty  on  Contracts,  397,  898.  They  also  insisted  tb 
the  matter  of  the  answer,  if  true  in  point  of  fact»  conatitat 


ArfvmeDt  f5r  Eesposdest 

scauae  the  defendant  did  not  in  fact  rescind  the 
cited  Comwr  v.  Henderson^  15  Mass.  319;  Kim- 
iffkam,  4  li  502 ;  Ferfej^  r.  Balch,  23  Pick.  283 ; 
U,  5  QiU  &  Johns.  121;  Taymen  v,  MitckeU,  I 
.  Decis.  496 ;  Mardm  v.  KmgU,  29  Maine,  341 ; 
and  notes;  Kane  v,  Johns,  10  Watts,  109;  Yoor- 
2  Hill,  288 ;  lAghthvrfh  v.  Cooper,  1  Dana,  273  j 
ktn,  4  Hill,  €26 ;  Thorrdon  t.  TFymi,  12  Wheaton, 

Andermn,  3  Humph,  581;  West  v.  Cutting,  19 
;  Orimaldi  ¥,  Wiiie,  4  Esp.  95;  Barton  v.  Bui- 
179;  Growning  v.  Mendkam,  1  Stark*  257;  flop- 
^,  1  li  477;  Afa^r  v.  Tw^^er.  1  C,  &  P.  15; 
lake,  2  Id  514;  Cash  v.  OOes,  Z  li  407 ;  Fisher  | 

Camp>  190;  Bownum  v,  Jofcn^on^  12  Wendalli  » 

7,  Taylor,  5  Johns.  296, 

Eoyd,  and  T.  L  Bergen^  for  Respondeat,  contended 
te  facta  of  this  case  the  purchaser  had  a  right  to 
representations  of  the  seller,  and  if  those  repre- 
re  false  it  was  a  fraud,  and  a  good  defense ;  that 
case  where  the  seller  merely  represented  what  he 
(^ed  as  to  the  value  of  the  articles^  and  left  the 
I  to  the  judgment  of  the  buyer,  and  cited  2  Kent, 
V,  Etnerson,  3  Story,  733;  Danisl  v,  Mitchelh  1 
U  V.  AtwQod,  1  Young,  407,  459 ;  Snow  v.  Dmmjf, 

Bufard  v,  Caldmelh  3  Miaaonri,  477 ;  Thomas  7* 
3,  Monroe,  601;  Parhaan  v,  Randolph,  4  How,, 
>amei  v.  Mitchell,  1  Story  C-  C.  R  190;  Mason  v.  j 

»od  &  M.  852,  ei  seq.;  Farren  v,  Daniels,  Id.  100 ; 
isey.  2  li  222;  5mi/A  v,  Babcock,  Id.  254;  Tut- 
ek.  Id  299 ;  Shaeffer  v.  Blade,  7  Blackl  178 ;  i 

Idon,  14  Barb.  66;  Hill  t,  Oratf,  1  Starkie,  434;  • 

Riclmrds,  11  Pet  71,    They  also  contended  thot  , 

ght  allow  the  defendant  to  return  the  stock  even  | 

I,  and  cited  WiUis  v,  Bradley,  1  Sandf.  560;  Ladd 
[d  689;  Nichoh  v.  MicJmeh  23  K  T.  264;  Fror 
^nriqites,  23  Barb,  270;  Pequsno  v,  Taylor,  38  Id 
n  V,  Bla^^chard,  1  Mete.  557. 
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By  the  Courts  Sawysb,  J. 

This  is  an  action  upon  two  promissory  notes  pven  for  a 
part  of  the  purchase  money  for  shares  of  stock  in  a  mining 
company.  The  defense  is,  that  the  defendant  was  induced  to 
purchase  by  the  false  and  fraudulent  representation  of  the 
plaintiff  as  to  the  value  of  the  mines  owned  by  the  company 
issuing  the  stocL  There  is  no  averment  in  the  answer,  and  no 
proof  or  finding  of  the  Court,  that  defendant  notified  th^  plain- 
tiff of  his  intention  to  rescind  the  contract  on  the  ground  of  the 
j  fraud,  or  that  he  offered  to  return  the  stock.    On  the  contrary, 

it  appears  that  this  defect  was  made  (me  of  the  grounds  for  a 
new  trial,  and  the  Court  required  the  defendant  to  deposit  th^ 
stock  with  the  Clerk  for  the  benefit  of  the  plaintiff  as  a  condi- 
tion of  denying  the  motion. 

We  do  not  think  the  matters  whidi  the  defendant  sought  to 
prove,  as  they  are  presented  by  the  record,  were  mere  matters 
of  opinion  or  information,  as  to  which  the  defendant  had  no 
right  to  rely  upon  the  statements  of  the  plaintiff.  (Smith  v. 
Bichards,  13  Peters,  26;  Bennett  v.  Judson,  21  IS.  Y.  239.) 

FratidulerU  sale  of  mining  dock,  mnd  rescission  of  eontracL 

Appellant  insists  that,  although  the  matters  alleged  and 
claimed  to  have  been  proved,  might,  if  true,  have  justified  the 
defendant  in  rescinding  the  contract  and  returning  the  stock, 
yet,  until  such  rescinding  and  return,  they  constituted  no 
defense  to  an  action  on  the  note;  and  such  is  the  general  rale 
upon  the  subject  In  Herrin  v.  Libhey,  86  Maine,  857,  the 
rule  is  expressed  in  the  following  language,  viz:  ^  The  rights 
of  a  party  who  has  been  defrauded  in  making  a  contract  are, 
on  the  discovery  of  the  fraud,  wUhin  a  reasonable  time,  to 
rescind  the  contract  and  restore  the  parties  to  their  former 
condition,  or  to  affirm  the  contract  and  claim  compensation  or 
damages  for  the  injury  he  has  sustained  by  reason  of  the 
fraud.''  In  Burton  v.  Stewart,  3  Wend.  239,  the  Court  say: 
"Had  they  intended  to  treat  the  contract  as  void,  on  the 
groimd  of  fraud,  it  was  their  duty,  when  they  discovered  that 
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the  mare  ^raui  not  auch  as  tlie  plaintiff  had  represented  her  to 
be^  to  hare  retamed  her  to  the  plaintiff*  When  prosecuted 
on  the  note,  and  the  eaus^  brought  to  trial,  it  ^was  too  late  to 
repudiate  the  contract"  (iSee,  also,  Kimball  v.  Cvjnmngham, 
4  Mass.  602;  N&rton  v.  Totaig,  8  GfeenL  83;  CcmpbeU  ▼• 
Fleming,  1  Adolp.  and  Ellis,  40,)  These  authorities  state  the 
rule  correctly  in  all  cases  \vhere  the  property  purchased  is  of 
the  slightest  value  to  anybody.  When  the  article  is  absolutely 
valueless  for  any  purpose,  it  is  not  necessary  to  return  it 
This  is  on  the  ground,  that  an  article  absolutely  without  any 
value  is  not  the  subject  of  a  contract — that  it  cannot  afford 
any  consideration  for  a  promise,  and  the  contract  is  nudum 
pactum — absolutely  void,  ai  imtio,  for  want  of  a  consideration 
to  support  it  But  it  is  not  enough  that  it  shall  be  without 
value  to  the  defendant  If  it  is,  or  Tnay  he  of  anff  value  to 
either  party,  or  if  the  detention  would  produce  any  loss  or 
injury  to  the  other  party,  the  contract  must  be  rescinded,  and 
the  property  returned  within  a  reasonable  time  after  the  dis- 
covery of  the  fraud*  The  editor  of  the  last  edition  of  Green- 
leafs  Reports,  in  a  note  to  Norton  v.  Young,  8  GreenL  88, 
thus  states  the  rule  and  cites  a  number  of  authorities  to  sus- 
tain it  In  Conner  v.  Henderson,  15  Mass.  821,  the  property 
sold  consisted  of  a  number  of  casks  of  lime — the  lime  proving 
to  be  worthless.  The  Court  say  (p.  822) :  ^Althou^  the 
principal  subject  of  the  contract,  in  the  presmt  case,  may  be 
presumed,  from  the  evidence  reported,  to  have  been  absolutely 
of  no  value,  and  so  the  returning  of  it  would  ha.ve  been  but  an 
idle  act,  yet  the  casks  Were  of  some  value  and  should  have 
been  restored,  if  the  plaintiff  would  treat  the  sale  as  a  nullity, 
and  demand  his  money  as  paid  without  consideration."  So 
also  in  FerUy  y.  Batch,  23  Pick.  285,  the  Court  say:  "Where 
the  purchaser  is  induced,  by  the  fraudulent  misrepresentations 
of  the  seller,  to  make  the  purchase,  he  may,  within  a  reason- 
able time,  by  restoring  the  seller  to  the  situation  he  was  in 
before  the  sale,  rescind  the  contract  and  recover  back  the  con- 
sideration paid,  or,  if  he  haB  given  a  note,  resist  the  payment 
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of  it  Here  was  no  retam  of  the  property  purchased;  but  if 
that  property  was  of  no  value,  whether  there  was  any  fraud 
or  not,  the  note  would  be  nudum  pactum.  The  defendant's 
counsel,  not  controverting  the  general  rule,  objects  to  the 
qualification  of  it.  He  says  that  the  ox,  though  valueless  to 
the  defendant,  might  be  of  value  to  the  plaintiff,  and  so  the 
defendant  would  be  bound  by  his  contract,  although  he 
acquired  nothing  by  it.  But  a  damage  to  the  promisee  is  as 
good  a  consideration  as  a  benefit  to  the  promisor.  If  a  chattel 
be  of  no  value  to  any  one,  it  cannot  be  the  basis  of  a  bargain ; 
but  if  it  be  of  any  value  to  either  party,  it  may  be  a  good  con- 
sideration for  a  promise.  •  If  it  is  beneficial  to  the  purchaser, 
he  certainly  ought  to  pay  for  it  If  it  be  a  loss  to  the  seller, 
he  is  entitled  to  remuneration  for  his  loss.  But  it  is  apparent 
that  a  want  of  consideration  was  not  the  principal  ground  of 
defense.  The.  defendant  mainly  relied  upon  fraud  or  a  wai^ 
ranty.  And  to  render  either  available  to  avoid  the  note  it  was 
indispensable  that  the  property  should  be  returned.  He  can- 
not rescind  the  contract  and  yet  retain  any  portion  of  the  con- 
sideration. The  only  exception  is  where  the  property  is 
entirely  worthless  to  both  parties.  In  such  case  the  return 
would  be  a  useless  ceranony,  which  the  law  never  requires. 
The  purchaser  cannot  derive  any  benefit  from  the  purcdiase 
and  yet  rescind  the  contract  It  must  be  nullified  tn  tato,  or 
not  at  all.  It  cannot  be  enforced  in  part  and' rescinded  in 
part  And  if  the  property  would  be  of  any  benefit  to  the 
seller,  he  is  equally  bound  to  return  it  He  who  would 
rescind  a  contract  must  put  the  other  party  in  as  good  a  sitn- 
ation  as  he  was  before,  otherwise  he  cannot  dp  it  Chitty  on 
Con.  276 ;  Hunt  v.  SiOc,  S  East  449 ;  Conner  v.  Henderson,  5 
Mass.  314.''  (See  also  Shepherd  v.  Temple,  8  N.  H.  457;  Car- 
ter V.  Walker,  2  Bich.  40;  Christy  v.  Cummina,  8  McLean, 
886 ;  Chitty  on  Con.,  pages  402, 636, 665,  and  notes.)  Thus  it 
will  be  seen  that  the  safe  course  to  pursue  for  a  party  -^o  has 
been  induced  by  fraudulent  representations  to  make  a  pur- 
chase which  he  otherwise  would  not  have  done,  is^  when  the 
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frand  is  disoofvered,  to  st  onoe  repudiate  the  oontnust  and  retam 
the  things  purchased. 

Betum  of  property  after  trial  is  not  in  time  to  ohtain  reedsaien 

of  contract. 

If  it  was  necessary  to  rescind  the  oontraet  and  return  the 
property  in  this  case^  a  surrender  of  the  stock  to  be  delivered 
to  the  plaintiff  made  after  verdict  and  judgm^it,  upon  require- 
ment of  the  Court  as  a  condition  of  denying  a  new  trial,  was 
not  in  time.  The  cases  cited  by  respondent  on  this  point  are 
of  a  different  class  and  not  applicable,  or,  strictly  speaking, 
aio  not  within  the  rule.  They  are  cases  where  a  party,  upon 
fraudulent  representation  as  to  his  pecuniary  condition,  has 
induced  other  parties  to  sell  him  goods  on  (credit,  giving  his 
own  note  therefor.  The  vendor  in  such  cases,  upon  discovering 
the  fraud,  may  bring  trover  or  replevin  without  first  surren- 
dering the  note.  But  he  must  be  prepared  to  surrender  it  on 
the  trial.  Of  course,  in  that  class  of  cases  no  loss  can  result 
to  the  defendant  from  retaining  his  own  note  till  the  triaL 
But  where  the  vendee  gives  the  note  of  a  third  party  upon  a 
fraudulent  representation  as  to  the  responsibility  of  the  maker, 
the  vendor  must  return  the  note  to  the  voidee  before  suing, 
for  the  delay  may  result  in  injury  to  the  vendee.  This  dis- 
tinction is  stated  and  authorities  referred  to  in  the  note  before 
cited.     (3  Greenl.  33,  note.) 

To  apply  these  principles  to  the  present  case.  There  is  no 
averment  in  the  answer,  and  no  evidence,  that  defendant 
rescinded  the  contract  and  returned,  or  made  a  tender  of  the 
stock,  and  no  averment  that  it  was  of  no  value,  unless  the 
averment  that  it  was  "of  little  or  no  value''  can  be  so  con- 
strued. If  it  was  not  absolutely  without  value  to  either 
party  —  if  it  had  a  litUe  value  —  there  was  a  consideration 
which,  being  actually  retained,  did  not  afterward  fail,  and  it 
was  necessary  to  rescind  the  contract  and  return  the  considera- 
tion within  a  reasonable  time  after  the  discovery  of  the 
fraud.  We  are  inclined  to  think  the  allegation  cannot  be 
regarded  as  an  averment  that  there  was  no  valua     It  must  be 
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conBtrued  most  strongly  against  the  pleader,  and  the  implic 
tion  is  that  it  might  have  been  of  some,  thaagk  little,  vali] 
At  all  events,  the  answer  does  not  squarelj  negative  the  idi 
that  the  stock  was  of  some  value. 

It  is  true  that  the  Conrt,  npon  the  evidence,  (which,  how 
ever^  was  admitted  under  objection  that  it  was  inadmissih 
under  the  pleadings,)  found  that  the  mine  of  the  compai 
"was  of  no  value  whatever,^^  but  tliere  is  no  finding  as 
whether  the  **  shares  of  mining  stock  in  the  Amargoza  Minii 
Company,"  which  formed  the  consideration  of  the  note,  we 
valueless  or  otherwise.  The  value  of  the  mine  referred 
may  have  been  the  main  inducement  to  purchase,  and  tl 
defendant  may  have  been  entitled  to  rescind  the  contract  i 
consequence  of  fraudulent  representations  in  regard  to  i 
value,  yet  it  by  no  means  follows  that  the  stock  of  the  coi 
pany  owning  the  mine  was  utterly  valueless  because  that  pa 
iicvlar  mine  was  so.  And  the  burden  of  alleging  and  showii 
that  the  stock  was  valueless  rested  on  the  defendant.  Tl 
company  may,  for  aught  that  appears  to  the  contrary,  ha^ 
had  other  property,  or  a  paid  up  capital  sufficient  to  have  sti 
made  the  stock  of  some  value.  As  there  was  no  avermei 
that  the  stock  had  no  value,  there  was  strictly  no  issue  te 
dered  on  that  point,  and  although  there  is  no  exception  f( 
want  of  a  finding,  the  Court  cannot  be  presumed  to  ha^ 
found  on  such  issue.  The  cause  appears  to  us  to  have  bee 
somewhat  loosely  tried  on  both  sides,  and  not  with  a  clei 
view  of  the  distinction  made  by  the  authorities  before  ciU 
between  those  cases  that  require  a  rescission  of  the  contract  ai 
return  of  the  articles  purchased,  and  those  which  do  not  Bi 
on  the  motion  for  a  new  trial  the  necessity  of  rescinding  tl 
contract  and  returning  the  stock  was  distinctly  urged,  and  tl 
Court  was  evidently  strongly  impressed  with  the  soundness  < 
this  view.  The  learned  Judge,  in  deciding  the  motion,  observei 
"  The  plaintiff,  with  considerable  force,  says  that  the  defen< 
ant  should  not  avoid  payment  of  the  notes  and  retain  tl 
stock.  Although  the  stock  is  valueless  to  the  defendant,  ai 
never  had  any  value,  yet  the  plaintiff  has  a  right  to  the  po 
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and  a  new  trial  will  be  granted  unleal  tbe  defend- 
to  the  Clerk  of  this  Court,  for  the  plaintiff,  said 
valent  shares  of  said  stock  within  five  days,  where- 
tion  for  a  new  trial  will  be  denied."  A  fact  which 
tinctly  appear  in  the  finding,  or  to  be  within  the 
is  here  assumed,  viz :  that  ^^  the  stock  is  valueless 
dant,  and  never  had  any  value."  But  the  Court, 
seems  to  be  of  the  opinion  that  it  might  be  of 
plaintiff,  and  that  it  must  still,  even  after  verdict 
Dt,  be  returned,  or  a  new  trial  had*  We  have 
vas  absolutely  of  no  value  at  all,  there  was  no 
returning  it;  but  if  it  was  of  some  value,  and  on 
it  was  necessary  for  the  defendant  to  return  it, 
joo  late,  after  verdict  and  judgment,  to  offer  it  fer 
s,  on  the  requirement  of  ^e  Court  as  a  condition 
a  new  trial.  We  think  upon  the  whole,  that  a 
>uld  be  had  in  order  that  the  questions  upon  which 
'  the  parties  depend  may  be  directly  put  in  issue, 
[etermined  in  view  of  the  law  as  herein  indi- 

and  order  denying  a  new  trial  reversed,  and  a  new 
f  with  leave  to  the  parties  to  amend  (heir  pleadings 
be  advised. 


I.  WAKEFIELD  r.  IL  OKEENHOOD. 


Pioiiim  TO  PAT  Dm  or  Aitotheu. —  In  ta  action  bronsht 
liM  of  tho  defendsat  tosBiwer  for  tbe  debt  or  default  of  onotber, 
MOMuy  tai  tlw  ooiplstiit  to  aver  tkat  tko  promise  was  la  wrltiBf. 
PioM II*  TO  Acean  a  DiAFT.— .  im  aa  aetloo  broofi^t  190a  a 
do  bj  tbo  defondaat  to  accept  a  draft  wblck  aaotber  ml^t  draw 
la  not  neceuary  to  afor  In  the  complaint  that  tho  promlao  waa 


r  Dbavt 
I  may  bo  drawn  oa 
if  tho  drawoo 


f^.  A  promloo  tkat  a  drawoo  will  pay  a 
blm,  la  a  promlao  to  accept  tbo  draft  when 
to  pay  tbo  draft  wbon  drawn,  bo  may  be 


PAT  A  DaA9T  Mvav  BB  IM  WtaiTOT.— A  promlflo  to  pay  a  draft 
)  drawn  oa  the  promlior  by  another  person  for  a  debt  duo  by  tho 
the  person  to  whom  the  promise  was  mado^  la  roid,  naiosa  In 
signed  by  the  person  maklnr  tho  promlos. 
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AppKix  from  the  District  Oourt^  Sixth  Ju£oial  Diitriet 
Sacramento  Comity. 

Plaintiff  recovered  judgment,  and  defendant  appealed. 
The  other  facta  are  stated  in  the  opinion  of  the  Oonrt 

Moore  A  Alexander,  for  Api>ellanty  contended  that  the  de 
mnrrer  should  have  been  sustained  for  the  reason  that  the  com 
plaint  did  not  aver  that  Greenhood's  promise  was  in  writing 
because  our  statute  relating  to  bills  of  exchange  provides  tha 
^  no  person  -within  this  State  shall  be  charged  as  an  aooeptCN 
on  a  bill  of  exchange,  unless  hie  aceeptanee  shall  he  in  writing 
signed  lyy  himself  or  his  lawful  agent,'^  and  that  ^^an  unoon 
4itional  promise  tfi  writing,  to  accept  a  bill  before  it  is  drawn 
shall  be  deemed  an  acceptance^''  etc,  and  cited  Wood's  Digest 
p.  72,  Sees.  6  and  8.  They  also  insisted  that  the  demurre 
should  have  been  sustained  for  the  further  reason  that  thi 
complaint  averred  that  the  indebtedness  for  whidi  the  draf 
was  drawn  was  the  debt  of  Bar.  They  also  contended  that  th 
judgment  was  erroneous,  becauae  no  promise  in  writing  aignei 
by  defendant  was  proved* 

Henry  H.  Hartley,  for  Respondent,  argued  that  the  promis 
of  the  defendant  was  not  within  the  Statute  of  Frauds,  an( 
that  the  defendant's  promise  to  pay  was  not  on  a  contingeni^ 
but  was  a  direct  promise  to  pay  for  the  transportation  of  th 
goods,  and  that  Bar  acted  as  the  mere  agent  of  the  defendsa 
in  adjusting  the  account,  and  that  defendant's  liability  was  nc 
on  the  order,  but  for  failing  to  pay  the  amount  agreed  on,  am 
cited  Wainwright  v.  Starr.  16  Ver.  816 ;  Darkham  v.  Momtou 
2  Comstock,  533 ;  De  Wolf  v.  Baiand,  1  Pet  476,  and  Towm 
ley  V.  Sumral,  2  Pet  170. 

By  the  Court,  Rhodes,  J. 

The  contract  upon  which  this  aodon  was  brought,  as  state 
in  the  complaint,  is  substantially  that  the  defendant,  a  foi 
warding  and  commission  merchant  at  Sacramento,  engage 
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R  teamster,  to  transport  oertain  goods  of  one  A. 
icramento  to  Austin,  in  the  then  Territory  of 
[eliver  the  same  to  said  Bar,  and  in  oonsideratioiL 
Ps  daUvering  said  goods  as  aforesaid,  the  defend- 
to  pay  the  plaintiff,  upon  presentation,  any  order 
said  Bar  migjit  draw  on  the  defendant,  for  the 
of  the  goods. 

ant  demurred  to  the  oomplaint  on  the  ground 
)t  state  f  aets  sufiScient  to  constitute  a  cause  of 
or  cAUse  he  specifies  in  aigument,  among  other 
;  does  not  state  that  the  defendant  promised  in 
Bpt  the  bill  or  order  mentioned  in  the  complaint; 
does  not  state  that  the  agreement  of  die  do- 
me note  or  memorandum  thereof  to  ansrver  for 
'  said  Bar,  was  in  writing  sobscribed  by  tibe  do- 

td  not  woer  contraet  to  pay  debt  of  mnotkor  to  bo 
in  writing. 


I 


p  I 


m 


n  is  to  be  regarded  as  brought  upon  the  promise 

mt  to  answer  for  the  default  of  Bar,  the  demur- 

irly  overruled.     At  common  law  it  was  imusual 

ry  to  allege  that  the  contract,  for  the  breach  of 

ion  was  brought,  was  entered  into  in  writing. 

9age  of  the  Statute  of  Frauds,  the  rule  was,  as 

hit  Plea.  270,  "Where  the  contract  must  have  |  i 

Qg  under  the  Statute  of  Frauds,  yet  it  is  not  IV 

the  declaration  to  show  that  fact,  though  it  is  |  ^ 

lerwise  in  a  plea.''     The  authorities  in  support  i« 

ne  are  very  numerous,   among  which  may  be  ** 

•  V.  Drake,  1  Caine,  45;  Nelson  v.  Dvbois,  13  i  J' 

Uing  V.  Yanderlyn,  4  J  (Am.  237 ;  Oibhs  v.  Naeh,  ' 

MaHvn  ▼.  McFadin,  4  litt  240;  McDoivel  y. 
.  Marsh.  33.    The  rule  in  equity  was  the  same  as 

Spurrie  v.  Fitzgerald,  6  Ves.  648;  Cozine  ▼. 
*aige,  177;  Cowles  v.  Bovme,  10  Paige,  626; 
Farrish,  11  Pai^e,  405.)     If  the  contract  stated 
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in  the  dedaratioii  or  bill  in  equity  wasdenied>  it  was  incumbeot 
on  the  plaintiff  or  complainaiit  to  pioye  by  legal  evidence  its 
eodstencey  and  this  could  be  done  only  by  thei  production,  or 
proof  of  the  ezecution  and  oontents,  of  the  T^tten  agreement, 
or  some  note  or  memorandum  thereof^  eseouted  according  to 
the  provisions  of  the  Statute  of  Frauds. 

The  language  of  section  twelve  of  the  Statute  of  Frauds  of 
this  State,  (Wood's  Dig.  106,)  respecting  a  apeeial  promise  to 
answer  for  the  debt,  default  or  miscarriage  of  another,  differs 
aomewhat  from  that  found  in  the  statute  of  the  29th  Car.  Sd, 
Cap.  3,  but  it  is  identical  with  that  of  New  York,  which  is 
considered  to  haTe  the  same  meaning  as  the  English  statute, 
and  in  that  State,  aa  we  have  seen,  the  form  of  pleading  is 
held  not  to  have  been  changed  by  llie  statute.  Ko  authority 
is  cited  by  the  defendant  in  support  of  the  pi-opositian  assumed 
by  him,  that  it  is  requisite  to  ailege  an  agreement  in  writing; 
nor  is  any  reason  suggested,  or  provision  of  the  Practice  Act 
mentioned^  requiring  the  contraot  to  be  stated  la  any  ncanner 
differing  from  that  which  was  regarded  as  sufBcient  at  common 
law. 

^Aceeplmce  of  bUl  of  exchange 

The  demurrer  was  also  properly  overruled,  regarding  the 
action  as  brought  upon  the  promise  of  the  defendant  to  pay 
the  order  or  bill  of  exchange  that  might  be  drawn  upon  him 
by  Bar.  What  haa  already  been  said  upon  the  form  of  plead- 
ing is  equally  applicable  to  the  case  considered  on  the  theory 
last  suggested.  In  an  acticm  by  the  payee  or  indorsee  of  a 
bill  against  the  acceptor,  it  waa  not  necessary  to  aver  that  he 
accepted  the  bill  in  writing.  (3  Chit  Plea.  149.)  The  prom- 
ise by  the  drawee  to  pa^r  the  bill  is^  by  necessary  intendment, 
a  promise  to  accept,  just  as  the  payment  by  him  implies  and 
includes,  at  the  same  time^  the  acceptance  of  the  bill.  In 
Wynne  ▼.  Baikes,  6  East  514/ which  was  aA  aetion  brou^t 
agaizmt  the  drawees  to  charge  them  as  aeceptoxa  of  the  bill, 
the  acceptance  was  found  in  their  letter^  in  which  they  said: 
"We  shall  accept  or  certainly  pay;  all  the  bills,"  etc     Lord 
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said  that  a  promise  to  pay  is  an  acceptance. 
I  case,  the  promise  to  pay,  if  so  made  as  to  bind 
,  is  to  be  deemed  a  promise  to  accept  the  bilL 
m  the  bill  against  the  drawee  who  has  promised 
s  sued  as  the  acceptor,  and  the  aUegation  in  the 
bhat  the  defendant  accepted  the  bill.     Such  was 

the  action  and  the  form  of  the  pleadings  in 
lysan,  2  Wheat.  66,  which  has  been  regarded  in* 
lies  as  a  leading  case  in  respect  to  the  liability 

upon  his  promise  to  accept.  (See  also  Oreele 
Wend.  414;  Parker  v.  Oreele,  9  Wend.  645; 
ments,  8  Mass.  1.)  In  Clark  ▼.  Cook,  4  East, 
'ough,  in  delivering  the  opinion  of  the  Court, 
t  has  been  laid  down  in  so  many  cases  that  a 
Bi  bill  when  due  shall  meet  due  honor  amonnts 
ice,  and  that  without  sending  it  for  a  formal 
writing,  that  it  would  be  wasting  words  to  refer 
on  this  subject'^  The  eighth  section  of  the 
9  of  this  State,  relative  to  bills  of  exchange  and 
tes,  provides  that  "an  unconditional  promise  in 
9pt  a  bill  before  it  is  drawn  shall  be  deemed  an 
tice  in  favor  of  any  person  who,  upon  the  faith 
have  received  the  bill  for  a  valuable  considera- 
s  appears  that  the  drawee,  under  such  circum- 
Ae  to  the  payee  or  indorsee,  and  should  be  sued 
r  of  the  bill;  and  no  reason  is  suggested  why 
IS  to  the  acceptance  should  difFer  from  that  whidi 
ifficient  in  a  case  where  the  acceptance  is  indorsed 

ant  states  in  his  motion  several  grounds  upon 
3  for  a  new  trial,  which  are  that  the  Court  erred 
[  deciding  certain  matters  of  fact  and  conclusions 
s  the  record  presents  no  evidence,  except  what 
ntially  gathered  from  the  judgment,  that  such 
made,  no  notice  can  be  teken  of  them. 
>und  is:  "  Ninth  —  Said  judgment  is  contraiy  to 
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the  evidence  and  is  not  'sustained  by  the  evidence  in  thii 
The  testimony  showed  that  the  plaintiff  relied  npon  and  looke 
to  Bar  to  pay  his  debt,  and  had  a  settlement  with  and  receive 
part  payment  from  Bar,  and  accepted  Bar's  check  or  obligi 
tion  for  the  balance.  The  judgmrait  is  not  sustained  by  tl 
evidence  for  the  further  reason  that  it  was  not  shown  that  tl 
defendant  ever  promised  in  writing  to  pay  this  claim,  and  tb 
any  promise  made  by  him  was  a  verbal  one  to  pay  the  del 
of  another,  and  no  consideration  was  shown  for  such  promise. 
For  the  proper  solution  of  the  question  involved  in  th: 
ground  it  will  be  necessary  to  determine  the  character  of  tl 
agreement,  upon  which  the  action  is  brought,  and  to  asoertai 
from  the  complaint  whether  the  defendant's  promise  was  a 
original  and  direct  promise  on  his  part,  to  pay  for  the  tran 
portation  of  the  goods,  or  whether  it  was  only  collateral  i 
some  liability  thereafter  to  be  incurred  by  Bar  to  the  plaintif 
After  the  statement  of  the  contract,  already  mentioned,  it  i 
averred  in  the  complaint  that  the  defendant  delivered  tl 
goods  to  the  plaintiff;  that  the  plaintiff  transported  them  1 
Austin  and  delivered  them  to  Bar;  that  thereupon  Ike  plaii 
tiff  and  Bar  '^had  an  accounting  for  the  transporting  an 
freighting  of  the  goods,  wares  and  merchandise  aforesaid,  an 
there  was  then  found  due  from  said  Bar  to  plaintiff  <m  accom 
thereof  the  sum  of  one  thousand  dollars;  tiiat  Bar  then  dre' 
his  order  or  draft  on  the  defendant,  requesting  him  to  pay  tl 
plaintiff  that  sum,  and  charge  the  same  to  his  (Bar's)  accoon 
and  delivered  the  same  to  the  plaintiff,^  who,  ^  in  oonsideratio 
of  the  defendant's  said  promise  and  agreement  to  pay  the  sanv 
accepted  and  received  the  said  order  or  draft  from  the  said  i 
Bar  in  payment  of  the  said  sum  of  one  thousand  dollars,  du 
to  him  as  aforesaid  from  the  said  A.  Bar  for  freight  and  trani 
portation  of  said  goods,  wares  and  merchandise  f  that  he  pn 
sented  said  order  or  draft  to  the  defendant  and  demande 
payment,  but  the  defendant  refused  and  still  refuses  to  pa 
said  sum  of  money  or  any  part  thereof;  that  neith^  sai 
defendant  nor  said  Bar  have  paid  said  sum ;  and  that  the  plaii 
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?m^r  and  holder  of  said  indebtedness  and  entitled 
amount  due  thereon  from  the  defendant." 
arly  appears  that  the  agreement  upon  which  the 
flight,  was  the  agreement  of  the  defendant  to  pay 
Iruft  of  Bar.  There  is  no  allegation  that  the  de- 
ised  to  pay  for  the  transportation  of  the  goods^ 
[jome  liable  therefor  in  any  event^  nor  that  the 
I  at  any  specified  price,  or  at  a  reasonable  price, 
any  sum  of  money;  but  the  promise  was  to  pay 

draft  as  Ear  might  draw  on  him  an  acconnt  of 
tion.  His  liability  upon  his  promise  did  not  begin 
I  drawn  hia  order,  and  it  was  contingent  upon  ita 

If  an  order  had  not  been  drairo  bv  Bar,  it  could 
d  that  the  defendant  would  be  liable  on  hig  can- 
stated  in  the  complaint;  and  when  the  order  waa 
neasured  the  extent  of  the  defendant's  responsi- 
s  responsible  at  all, 

D  question  that  it  is  competent  for  the  forwarder 
r  the  transportation  of  goods,  and  assume  a  direct 
he  cost  of  transxiortation,  and  that  the  parties  to 
may  agree  — as  the  plaintiff  contends  they  have 
sase  —  that  the  snm  detennined  upon  by  the  per- 
ag  the  sendee  and  the  person  to  whom  the  gooda 
vered,  shall  be  the  charges  for  transportation,  and 
nt  of  the  charges  so  agreed  upon  may  be  evideiM^ 
rawn  by  tlie  oi^Tier  of  the  goods  upon  the  forwarder, 
any  other  means  the  parties  may  agree  upon.  But 
mient  is  essentially  diUerent  from  the  one  set  up 
lint, 

that  the  credit  was  gir^  to  the  defendant  and 
>t  intended  that  Bar  should  be  liable  to  the  plain- 
ier  operating  between  the  plaintiff  and  defend- 
in  the  measure  of  the  defendant's  liability;  the 
it  the  complaint  states  that  Bar  became  indebted 
iff  for  transporting  the  goods,  and  delivered  the 
ition  to  tlie  plaintiff  for  the  purpose  of  satisfying 
he  plaintiff;  and  it  would  be  difficult  to  under- 
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stand  how  Bar  oould  become  indebted  to  the  plaintiff  for  sei^ 
vices  performed  by  the  plaintiff  at  the  request  of  the  defend- 
anty  and  in  consideration  of  his  direct  promise  to  pay  the 
plaintiff  for  such  services.  And  it  may  again  be  added  that 
the  defendant  did  not  obligate  himself  to  pay  for  the  transpor- 
tation of  the  goods,  but  he  promised  to  pay  any  order  or  draft 
that  Bar  might  draw  on  him,  on  the  account,  as  we  understand 
from  the  several  allegations  of  the  complaint,  of  his  (Bar's) 
indebtedness  accruing  to  the  plaintiff  for  transporting  the 
goods. 

The  construction  we  have  given  to  the  contract  as  stated 
in  the  complaint  is  fully  sustained  by  the  plaintiff's  evidence. 
On  cross  examination  of  the  plaintiff  this  question  was  asked: 
"  The  only  agreement  that  was  made  between  yon  and  Qreea- 
hood  in  reference  to  the  payment  of  anything,  was  that  he 
would  accept  and  pay  any  draft  that  Bar  might  draw  upon 
him  or  the  San  Francisco  house  for  this  freights  And  his 
answer  was,  "  Upon  him  or  the  San  Francisco  house  he  would 
pay  the  draft  or  check."  Another  witness  states  that  the  de- 
fendant said  "we  could  collect  whatever  was  convenient  for 
them  to  pay,  and  to  accept  an  order  on  him  or  Levi  Brothers, 
in  San  Francisco,  and  he  would  pay  the  same  on  either  when 
we  returned."  The  testimony  of  another  witness  was  to  the 
same  effect  It  also  appears  from  the  evidence  that  the  trans- 
portation amounted  to  about  seventeen  hundred  dollars,  and 
that  at  the  time  of  the  delivery  of  the  goods  Bar  paid  the  plainr 
tiff  between  six  hundred  dollars  and  seven  hundred  dollars  of 
that  amount,  and  that  the  plaintiff  settled  with  Bar  respecting 
the  transportation  and  certain  damages  growing  out  of  the 
transportation,  and  that  he  never  made  any  settlement  with  the 
defendant 

K  the  construction  we  have  given  to  the  complaint  is  the 
correct  one  —  that  the  promise  of  the  defendant  was  that  he 
would  pay  any  order  or  draft  that  Bar  might  draw  on  him  for 
the  transportation  of  the  goods,  and  that  such  payment  was 
to  be  made  on  the  account  of  Bar — neither  argument  nor 
authority  is  required  to  prove  that  the  plaintiff  cannot  recover 
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ikes  it  appear  that  the  promiae  was  reduced  to 
signed  by  the  defendant  No  promiae  in  writing 
rder  was  offered  in  evidence,  or  appears  to  have 
nd  we  therefore  hold  that  the  Conrt  below  erred 
le  new  triaL 
reversed  and  the  cause  remanded  for  a  new  triaL 

.y  dissenting. 

e  contract  sued  on  was  defendant's  own  contract, 
•omise  to  answer  for  the  debt,  default  or  miscar- 
lier.    I  am,  therefore,  compelled  to  dissent 
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GBOvifD  or  BtTXPBisa. — A  b«v  trial  oa  tlie  gro«ad  of  nrprlM 
tie  granted  nnleef  It  dearty  appears  that  tlM  verdict  la  malnlf 
to  the  facts  oat  of  which  the  sarprtae  reaalted,  and  that  tha 
I  not  malted  from  the  faalt  or  necHgeaee  of  the  morlaff  party, 
lartj!  dalnlag  to  have  been  anrprlaed  eaa  rellere  hlaoelf*  either 
it,  a  continuance,  or  the  Introduction  of  other  teatlmonj,  or  la 
aj,  and  falla  to  do  ao,  a  new  trial  will  not  be  granted. 
[Bg  tbe  argnmeot  of  a  caae  to  the  Jory,  a  diopoto  artaee  ba- 
el  aa  to  whether  a  certain  paper  was  Introduced  la  erldenee^  and 
ecldes  It  waa,  the  party  claiming  to  be  aurprieed  bj  the  decMoB 
7  to  the  Court  at  once  for  leare  to  introduce  rebutting  teatl- 
t  has  such  teatlmony,  and  If  ha  faUa  to  da  ao  a  mtm  trial  win 
ited. 

0  ▲  TaiAU— When,  during  the  progress  of  a  trial,  condltloBa 
»  exist  which  may  amount  to  legal  surprise^  the  Court  should.  If 
Ion  Is  aiade  therefor,  grant  reHef  at  once,  If  the  facta  are  such 
ustlfy  the  Court  In  setting  aside  the  Tordlct  after  the  trial. 
TSPRiSB  DUBiifO  A  TiiAL. —  The  party  alleging  surprise  during 

1  of  a  trial  should  show  It  by  the  best  eridenee  within  his  resch. 
Ing  a  trial,  facta  exist  which  amount  to  legal  surprise,  these 
I  ba  ^howB  by  the  afldaTlt  of  the  attoney,  and  not  of  his  client 

rom  the  District  Conrt,  Fonrteenth  Judicial  Dia- 
County. 

tiff  averred  in  his  complaint  that  on  the  20th  of 
he  sold  defendant  a  tract  of  land  for  the  sum  of 
idred  dollars,  and  that  seven  hundred  dollars  of  the 
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purchase  money  was  due  and  unpaid  Plaintiff  prayed  foor 
judgment  for  seven  hundred  dollars,  and  that  the  same  be  made 
a  lien  on  the  land. 

Defendant,  in  his  answer,  denied  that  the  money  had  not 
been  paid,  but  averred  that  in  June,  1864,  the  plaintiff  gave 
his  wife,  Catharine  T.  SohellhouBy  an  order  on  defendant  for 
the  money,  and  that,  the  order  was  presented  by  her  to  him 
and  paid. 

Plaintiff  was  a  witness  in  his  own  behalf  to  show  that  the 
money  had  not  been  paid«  On  his  cross  examination  he  stated 
that  he  had  given  his  wife  a  written  order,  in  June,  18G4,  direct- 
ing defendant  to  pay  her  the  money.  The  order  was  produced 
and  offered  in  evidaice,  with  his  wife's  receipt  on  the  back  of 
it  for  the  money,  dated  July  IGth,  1864. 

Plaintiff  called  as  a  witness  O.  C.  Lewis,  who  testified  that 
July  16th,  1864,  he  saw  plaintiff's  wife  and  defendant  at  Fot 
som,  and  that  Mrs.  Schellhous  showed  him  one  hundred  dol- 
larS;  in  gold  coin,  and  a  note  of  that  date  for  one  hundred 
dollars,  payable  to  her,  signed  by  defendant  The  note  was 
produced  and  shown  to  the  witness.  Defendant  offered  evi- 
dence to  prove  that  on  the  16th  day  of  July,  1864,  he  paid 
plaintiff's  wife  the  seven  hundred  dollars  in  greenbacks^  at 
FolsouL 

During  the  argument  of  the  case,  plaintiff's  counsel  com- 
mented on  the  one  hundred  doUar  note,  to  which  defendant's 
counsel  objected,  claiming  that  it  was  not  in  evidence.  The 
Court  decided  that  it  was  offered  in  evidence.  The  jury  found 
a  verdict  for  plaintiff.  Defendant  moved  for  a  new  trial,  and 
offered  the  affidavit  of  defendant  to  show  that  he  was  taken  by 
surprise  by  the  decision  of  the  Court,  and  that  if  he  had  sup- 
posed the  note  was  in  evidence,  he  could  have  procured  testi- 
mony to  show  that  this  note  was  not  a  part  of  tiie  transacticms 
concerning  the  payment  for  the  land,  but  was  a  separate  busi* 
ness  transaction. 

Defendant  appealed  from  an  order  denying  a  new  triaL 

The  other  facts  are  stated  in  the  opinion  of  the  Court 
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yn,  for  Appellant,  on  the  question  of  surprise, 

wing  authorities :  Accident  or  surprise  is  ground 

(Practice  Act,  Sec  1,  193 ;  Craig  v.  Fanning, 

R  836;  Warden  v.  Hughes,  8  Wendell,  418; 
ice  Company  v.  Badger,  Id.   102;  Bturbon  v. 

83 ;  Herford  v.  Archer,  4  Hill,  211-) 

Iraig,  for  Bespondent,  argued  that  the  attorney 
cause  should  have  made  the  affidavit  in  relation 
a  he  would  be  the  person  who  would  be  most 
7  whether  the  note  had  been  offered  in  evidence, 
my  legal  surprise  had  resulted  from  the  decision 
that  it  was  in  evidence.  They  argued  further, 
t's  attorney  had  full  opportunity  to  examine  the 
3,  concerning  the  note,  and  that  he  did  not  do  so 
;  of  his  own  inattention. 

LTt,  SAin)XB80N,  J. 

I  is  sought  upon  the  following  grounds: 

Bncy  of  the  evidence; 

);  and 

I  law. 

[  point  in  controversy,  and  substantially  the  only 

d,  was  whether  the  money  sued  for  had  been 

lefendant  to  the  plaintiff's  wife  punuant  to  the 

rection;   and  upon  that  question  the  testimony 

g,  which  is  a  sufficient  answer  to  the  first  ground 

L. 

itle  a  party  to  a  new  trial  on  the  ground  of  siir- 
le  must  be  conclusively  shown  by  the  affidavits; 
it  must  appear  that  the  fact  or  facts  from  which 
resulted  had  a  material  bearing  upon  the  case, 
verdict  may  be  mainly  attributed  to  their  effect. 
V.  Badham,  11  Price,  883.)  Upon  this  ground 
ould  be  granted  with  great  caution,  for  in  many 
ed  as  a  pretext  and  a  cover  for  carelessness  and 
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inattention  rather  than  as  a  meritorioiu  ground  for  relief.  A 
party  claiming  to  have  been  injured  must  show  that  the  sui^ 
prise  has  not  resulted  in  any  degree  from  his  own  fault  or 
negligence,  and  must  in  addition  claim  his  relief  at  the  earliest 
opportunity.  If  he  can  relieve  himself  from  his  embarrass- 
ment in  any  mode^  either  by  a  nonsuit  or  a  continuance^  or 
the  introduction  of  other  testimony  or  otherwise,  he  must  not 
take  the  chances  of  a  verdict,  but  must  at  once  fortify  his 
position  by  resorting  to  all  available  modes  of  present  relief. 

In  the  present  case  a  dispute  arose  between  counsel,  pend- 
ing the  argument  of  the  case  to  the  jury,  as  to  whether  a 
certain  promissory  note  which  had  been  handed  to  a  certain 
^\'itness  and  concerning  which  the  witness  had  testified,  as 
both  admit,  was  in  fact  introduced  in  evidence.  Thereupon 
the  presiding  Judge  was  called  upon  to  determine  the  dis- 
puted fact,  who  decided  that  the  note  had  been  offered  in 
evidence.  If  this  decison  was  legal  surprise  and  counsel 
could,  as  he  claims,  have  shown  by  competent  testimony  that 
the  note  had  in  fact  no  application  to  the  case  but  was  a  part 
of  a  different  transaction,  he  should  then  and  there  have 
applied  to  the  Court,  on  the  ground  of  his  surprise,  for  leave 
to  introduce  his  testimony.  It  was  not  too  late,  in  the  dis- 
cretion of  the  Court^  for  him  to  do  so,  and  doubtless,  if  satis- 
fied that  the  allegation. of  surprise  was  made  in  good  faith,  the 
Court  would  have  permitted  it,  and  there  is  no  pretense  that 
his  testimony  was  not  at  hand.  When  during  the  progress  of 
a  trial  conditions  are  found  to  exist  which  may  amount  to 
legal  surprise,  it  is  better  for  the  purposes  of  justice  and  the 
convenience  of  Courts  and  litigants  to  afford  relief  at  once  and 
on  the  spot,  if  it  can  be  done;  and  in  the  exercise  of  that 
sound  discretion  which  the  law  recognizes  as  vested  in  Judges 
they  should  not  refuse  such  relief,  if  attainable  under  the  cir- 
cumstances, and  it  is  not  to  be  presumed  that  they  wiU.  This 
discretion  however  should  be  exercised  with  great  care  and 
only  in  cases  where  the  Court  is  satisfied  that  the  surprise  has 
not  resulted  from  carelessness,  for  its  exercise  in  such  a  case 
would  be  demoralizing  and  tend  to  a  relaxation  of  that  vigi- 
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t  of  counsel  which  the  due  and  orderly  conduct 

■s  indispensable.    What  we  meim  to  say  is  that 

be  granted  an  motion  at  the  trial,  if  practicable^ 

be  granted  on  motion  after  the  trial,  and  not 

ie  present  ca^e  the  Judge  had  decided  the  dis- 
s  plaintiff.  He  would  hare  beea  bound  to  ask 
xm  the  note  then  and  there,  and  if  dcQied  take 
^'ould  not  have  been  allowed  to  take  his  chance 
md  if  a^y-inst  him  claim  a  new  trial*  (IAvb 
fry  r,  Oregmi  Compmiy,  7  Cat  40;  Turner  v, 
aJ.  21,)  This  rule,  when  applicable  Bnd  so  far 
no  less  obligatory  upon  the  defendant 
atimatedf  it  is  the  duty  of  the  Courts  to  look 
m  for  new  trIaJs  upom  the  ground  of  surprise 
for  the  rea.^on  that  from  tbe  nature  of  the  case 
!  often  feigned  and  pretended,  and  the  opposite 
e  to  show  that  sucJh  is  the  case  Hence  the 
iurpriBe  should  he  required  to  show  it  conelu- 
he  moet  satisfactory  evidence  within  his  reach, 
rtion  whether  the  note  was  in  fact  offered 
defendant  presents  several  afBdarits;  but  upon 
surprise  —  upon  the  question  whether,  in  con- 
!  supposed  failure  of  the  plaintiff  to  formally 
-the  defeaidant  was  misled  to  his  prejudice, 
important  and  material  question,  only  the 
defendant  is  offered*  If  anybody  was  deceived 
the  attorney  of  the  defendant  who  roan  aged  the 
le  defendant  If  the  attorney  was  misled  the 
sarily  be  better  known  to  him  Aan  defendant, 
0  him  only,  which  last  is  the  most  rea^ionnblfl 
3  view  therefore  of  the  rule  requiring  the  most 
dene©  within  reach,  the  affidavit  should  have 
the  attorney  and  not  the  dient  The  party 
ssarily  know  the  least,  about  them  is  made  to 
ts,  while  he  who  mu^  necessarily  know  the  truth 
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of  the  whole  matter  swears  not  at  all,  which  fact  may  ha 
tended  not  a  little  to  cast  doubt  npon  the  bona  fides  of  the  m 
tion  in  the  judgment  of  the  Court  below,  and  Treves  us  of  ai 
doubts  which  might  hare  existed  otherwise  aa  to  the  toundne 
of  its  decision. 

IIL  The  testimony  of  Spooner  and  the  two  Franks  and  tl 
contract  between  the  plaintiff  and  defendant  was  properly  e 
eluded  in  view  of  the  issue,  to  which  they  appear  to  hare  bei 
wholly  irreWant  The  only  issue  about  which  there  was  ai 
real  contest  was  as  to  whether  the  defendant  had  paid  tl 
m<mey  to  the  plaintiff's  wife.  The  defendant  did  not  pretei 
that  the  money  was  not  due  under  the  contract^  but  that  it  hi 
been  paid. 

Order  affirmad. 


J.  E.  HENRY  V.  GEORGE  L.  EVERTS. 


■nonrca  lo  snow  Balm  FaiUDuunrr. —  Th«  trntt  tbmt  th«  par 
Mining  elmim,  after  his  porehftM,  takes  a  larg»  amoont  «C  gold 
laa  MLBM,  ia  not  admlialWa  In  arldenca  for  tba  pnrpoao  of  proving  that  t 
■ale  waa  fraodnlent  aa  to  the  eredltora  of  tho  Teodor  ti^  reaaon  of  tarn 
tnacy  of  the  prieo  paid. 

■riDBiicn  AM  TO  Valos  09  PBoraiR. —  la  ascertaining  whothar  an  adeqa 
prieo  waa  paid  for  a  pleoo  of  property  at  tho  tlmo  of  Ita  aale,  the  erlda 
ihonld  ha  reatricted  to  tibo  qoaatloa  of  what  Ita  Barkot  valao  waa  at  tl 


aaaTBicnoir  cm  Omuvioif  of  BriDBiica — If  a  party  tntrododng  ovMn 
dorlng  the  progreea  of  a  trial  annonneea  the  porpoao  for  which  It  la  tali 
daced,  tho  ortdeaco  wUl  ho  toatrtetod  to  th*  pnrpoao  anaonnrod. 

AppsAii  from  the  District  Court|  fourteenth  Judieial  Di 
trict,  Placer  Counly. 

On  the  8d  day  of  March,  1868,  P.  Everts  sold  to  George  ] 
Everts,  the  defendant,  three  tracts  of  mining  olaims,  osll< 
the  Last  Chance  daims,  the  Keystcme  daims^  and  tb^  Buea 
nan  claims.  July  31st,  1863,  the  plaintiff  recorered  a  jud 
ment  against  P.  Eyerts  in  the  District  Oourt,  upon  which  I 
afterwards  issued  an  execution  and  sold  the  daims,  and  becas 
the  purchaser  at  the  Sheriff's  sale^  and  no  redemption  beii 
made,  afterwards  obtained  a  Sheriff's  deed.  He  t^en  broo^ 
the  present  acthon  to  leoover  poaBession  of  the 
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e  on  the  trial  that  the  tal«  from  P.  Everts  to 
rts  was  fraudulent. 

pose  of  showing  that  the  tale  was  f  raudulent^ 
in  part  on  the  alleged  inadeqiuu^  of  the  price 

sobered  judgment  in  the  Oonrt  bebw,  and  de- 
ed, 
cts  are  stated  in  the  opinion  of  the  Court 

ttle,  tor  Appellant 

fi,  for  Respomdeiit 

t,  Khodbb,  J. 

rom  the  statement  on  motion  for  new  trial,  Aat 
>r  the  allied  purpose  only  of  proving  the  value 
banco  dairns,  and  the  inadequaoj  of  the  price 
claims  by  the  defendant  at  the  sale  by  P.  Everts, 
y  the  deed  of  the  8d  of  March,  1868,  proved 
nesses  that  the  defendant  '^  after  his  said  pur- 
large  sums  of  money  in  gold  dust  while  mining 

loe  claims,  amountiz^  to  many  thousand  dollars 

f 

ing  whether  the  price  paid  for  a  parcel  of  prop- 
late,  the  inquiry  is  what  was  the  maiket  value 
Y  at  the  time  of  sala  The  market  value  may 
is,  quite  different  from  the  real,  the  intrinsic 
iny  infitanoee  the  property  may  possess  a  value 
y  a  defect  that  neither  the  vendor  nor  purchaser 
yy  the  exercise  of  the  greatest  circumspection 
mtil  after  the  property  has  for  a  long  time  been 
>  the  purposes  for  which  it  was  purchased.  This 
le  case  with  a  mina  Its  real  value  at  a  given 
inable  only  when  the  mine  has  been  exhausted^ 
dFore  impossible  that  the  real  value  can  aid  in 
e  market  value, 
rrioe  that  evidence  showing  the  inadequacy  of 


i 
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Opinion  o^  tht  Coort -^  R]io<|^  ^ 

the  prioe  paid  for  the  claims  bj  the  defendaat  would  .perform, 
in  an  attaok  upon  the  sale  by  the  plaintiff  as  a  creditor  of  the 
defendant's  vendor  on  the  ground  of  fraud,  would  consist  in 
its  tendency  to  show  the  scienter  of  the  defendant^  at  the  time 
of  his  purchase;  for  if  the  price  paid  was  far  below  the  true 
value^  and  that  fact  was  unknown  to  the  defendant^  he  is  not 
chargeable  on  that  ground  with  the  consequenceB  of  the  fraud- 
ulent acts  of  his  vendor  in  making  the  sale  in  fraud  of  his 
creditors.  It  requires  no  argument  to  prove  that  evidence  show- 
ing the  amount  of  gold  extracted  from  the  mine  subsequent 

I  ^  to  the  sale  does  not  tend  to  prove  knowledge  by  the  purchaser 

of  the  real  value  of  the  mine. 

The  error  in  admitting  such  testimiony  was  not  rendered  im- 
material or  productive  of  no  injury  to  the  defendant,  by  the  in- 

i  troduction  in  evidence  of  the  judgment  roll  in  the  case  of 

Hemy  v.  P.  Eh>erts  and  O.  L.  Everts,  in  which  the  vendor's 
lien  upon  the  undivided  half  of  the  Keystone  daim  was  en- 
forced, and  the  sale  by  P.  Everts  to  G.  L.  Everts  was  held 
fraudnlent  and  void  as  against  the  plaintiff;  for  the  plaintiff 
offered  it  in  evidence  as  appears  from  ^be  statement  *^  only  as 
foundatuMi  for  plaintiff's  title  papers  introduced  in  evidence 
as  hereinafter  specified,  to  wit:  execution  of  Sheriff's  (Qood- 
ing)  and  Bullock's  deeds."  Tho  operation  of  the  evidence  was 
restricted  to  the  purpose  aunounced  when  the  judgment  roll 
was  offered  and  admitted* 
Judgment  ivveraed  and  ^be  case  remanded  for  a  new  trial 


JOBDT  McQUADE  p.  ANNA  ELOISE  WHAEET  et  ab. 

GOVT  ow  PLBAonias  n  TiAiiscBm. —  If  Um  Cmirt  below  dmlM  a  new  trur 
on  tbo  Kroand  that  the  eridence  U  Insafflcient  to  aiictalii  the  caue  of  action 
alleged,  and  an  appeal  la  taken  from  the  order,  the  tranacrlpt  moat  contain 
an  authentleated  copy  of  the  pleading^  or  an  agreed  atatement  of  tiieir 
contcnta. 

ScamMaMT  ov  laauaa  maob  bt  thb  Puaoinob. —  A  itatement  of  the  contents 
of  the  pleading!  made  bj  appellant*!  counsel,  and  placed  In  the  transcript, 
bat  not  agreed  to  by  the  opposite  attorney,  or  Uwliided  In  the  settled  state- 
ment, conatltatea  no  part  «f  the  laeord. 


April,  1^66.]  McQtTAJiiB  ^.  Whaubt:  «1» 


OpUtaB  of  *tke  Co«t^8awyar.  J. 


Ai^sAL  jfrom  tfad  Distiiet  Oourt^  Fifteeiith  JTudidal  Bistrid^ 
.   City  and  County  of  Sta  Franciacob 

Plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Oonrt 

John  SaUeriee,  for  Appellant 

Paltersan,  Wallace  6k  Blow,  for  Beapondentib 

By  the  Courts  Sawtxb,  J. 

He  appeal  is  from  an  order  denying  moti<m  to  set  aaide  a 
noDsnit^  and  for  a  new  triaL  The  transcript  consists  only  of 
the  settled  statement  on  appeal,  preceded  by  a  brief,  nnan- 
thenticated  statement  of  the  issues  formed  by  the  pleadings, 
but  does  not  contain  the  pleadings  themselves.  When  the  cause 
was  called  for  ai^ument,  the  respondent,  who  had  previously 
filed  exceptions  to  the  transcript  in  pursuance  of  Bule  XIII, 
moved  to  dismiss  the  appeal,  under  section  three  hundred  fortyr 
six  of  the  Practice  Act,  on  the  ground  that  the  record  does  not 
contain  the  pleadings^  which,  it  is  contended,  the  appellant  was 
veqnired  to  furnish. 

On  appeal  from  an  order,  the  appellant  is  required  to  fur^ 

nisli  the  Ciourt  with  a  copy  of  the  '^  order  appealed  from  and 

a  copy  of  the  papers  used  on  the  hearing  of  the  Court  below." 

On  appeal  from  an  order  denying  a  new  trial,  on  the  ground 

that  the  evidence  is  insufficient  to  sustain  the  cause  of  action 

alleged,  the  Court,  in  considering  the  question,  must  necessarily 

refer  to  the  issues  formed  by  the  pleadings,  and  the  Court 

below  must,  also,  have  referred  to  the  pleadings  in  determining 

the  question.     Without  some  knowledge  of  the  issues,  it  would 

manifestly  be  impossible  for  this  Court  to  intelligently  review 

the  action  of  the  Court  below.     A  new  trial  might  be  denied 

or  granted  upon  grounds  that  would  require  no  reference  t^ 

the  pleadings  to  enable  the  Court  to  determine :  the  proprici^y 

of  the  ruling,  as,  for  instance^  in  the  case  of  misconduct  of 

the  jury  in  the  determination  of  a  case  by  a  resort  to  chance. 


614  McQuADE  V.  Whalbt.  [Sup.  Ct. 


Opinion  of  the  Ooort  —  flawyor,  J. 


But  the  transcript  should  alwajs  contain  enough  of  the  record 
of  the  Court  below  to  fully  present  the  question,  and  show 
the  materiality  of  the  point  relied  on  to  reverse  the  judgment 
or  order;  and  generally,  whenever  a  pleading  or  other  paper 
has  been  necessarily  used  on  the  hearing  in  the  Court  below, 
a  copy  of  the  pleading  or  an  agreed  statement  of  the  contents 
of  so  much,  at  least,  as  is  relevant  to  the  pmnt  in  issue,  should 
be  furnished  in  the  transcript  The  brief  note  of  the  issues  in 
the  case  preceding  the  statement  in  the  transcript  i^  undoubt- 
edly sufficient  to  enable  this  Court  to  intelligently  apply  the 
evidence,  and  would  answer  all  the. purposes  of  the  pleadings, 
had  it  been  stipulated  by  counsel  that  it  might  take  the  place 
of  the  pleadings,  or  perhaps,  if  it  had  been  made  a  part  of 
the  agreed  statement,  and  had  thereby  received  the  sanction 
of  the  adverse  counsel.  We  can  perceive  no  objction  to 
abbreviating  transcripts  in  this  mode  by  consent,  care  being 
always  taken  to  include  sufficient  to  fully  present  the  points  in 
controversy.  But  as  it  stands,  it  is  the  wholly  unauthenticated 
statement  of  the  issues  made  by  the  counsel  on  (me  side  only, 
really  constituting  no  part  of  the  transcript,  and  might  as  well 
have  been  in  the  brief.  If  the  respondent  does  not  admit  its 
correctness  or  sufficiency,  we  think  he  is  entitled  to  have  the 
pleadings  in  this  case  in  the  record.  The  counsel  for  appel- 
lant was  not  present  when  the  cause  was  called  for  argument, 
and  was  not  aware  that  exceptions  had  been  filed.  He  had  sent 
a  note  to  the  clerk  directing  his  side  to  be  submitted  on  briefs. 
The  motion  to  dismiss  was  submitted  with  leave  to  file  briefs^ 
and  having  been  called  to  the  attention  of  appellant,  he  has 
filed  his  brief  insisting  upon  the  sufficiency  of  the  transcript, 
but  at  the  same  time  presenting  an  affidavit  stating  the  fore- 
going facts  with  reference  to  his  absence  on  the  calling  of  the 
case,  as  an  excuse  for  not  asking  leave  to  supply  the  pleadings 
at  the  time,  and  asking  permission  now  to  perfect  the  record. 
As  the  objection  is  technical,  and  as  the  statement  of  the 
issues,  if  true  —  and  we  do  not  understand  that  this  is  ques- 
tioned—would be  sufficient  for  all  the  purposes  of  the  appeal, 
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tibstituted  by  stipiilationj  we  think  leave  to  sup- 
Qg»  should  he  granted. 

appellant  have  leave  within   ten  days  to  add 
9  of  the  pleadings  to  the  transcript* 


;  H,  BOLTON  p.  ROBEHT  STEWAHT. 

Triau — An  ©rdw  pvntlBg  «  aew  trial  will  not  b*  r^erMd 

e&sgn  Bullied  far  graoUog  it  iM  a.  bad  out.  proTidi^d  llicn  wai 

I  Tor  {^aalliig  the  fsnje. 

I  Gbantikq  Niw  TruI.. —  The  fti>pelUt«  Contu   In  «?iewlBf 

ntlae  a  aer  trial,  la  not  conflntd  t^  tlM  reuc»n«  aictca«4l  bf 

5w  frantltitf  it* 

iere    I  he    fioainta   of    the   Coiut   aw   iwf    warmotod    bf    tbe 

tw  trial  ftbOQld  b«  tfatited. 

>m  the  District  Court,  TUrteenth  Indloial  Dia- 
na County, 

re  stated  in  the  opinion  of  the  Conrt 

ey,  for  Appellant 

granted  a  new  trial  on  the  supposition  that  the 
tad  plaintiflPa  right  to  a  recovery  of  a  portion  of 
This  is  a  mistake^  The  answer  denies  plainr 
n  of  or  rigljt  to  the  possession  of  or  ouster  from 
reraises. 

I  for  plaintiff  s^eras  to  think  aa  the  power  of  the 
0  grant  new  trials  is  one  of  legal  discretion,  the 
►t  interferej  and  cites  a  mtmber  of  decisions,  I 
la  ia  law;  but  in  this  case  the  error  in  granting 
was  not  the  exercise  of  legal  discretion.  It  was 
iw,  arising  out  of  the  construction  of  the  plead- 
ase:  and  in  such  a  case  this  Court  has  decided 
g-iew  on  appeal  errors  of  the  Court  below  in  grant- 


i 


a 

i 


ige  of  the  decision   is  as  follows :    "  When    the 
new  trial  is  founded  ^tiiely  upon  alleged  errors 
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of  law  in  the  proceedings  of  the  Court  below,  and  the  orde 
for  a  new  trial  is  granted,  this  Court  wtU  review  such  action  o 
the  Court  as  in  other  cases  where  questions  of  law  ai^d  no 
matters  of  mere  discretion  are  wanted/'  (Brady  v.  O'Brien 
23  Cal.  244.) 

All  the  facts  in  this  case  are  fully  ascertained.  It  is  onl; 
for  this  Court  to  pronounce  the  law,  and  to  order  the  judg 
ment  to  be  entered  up  accordingly. 

Coffroth  £  Spwuiding,  for  Bespondent 

The  evidence  shows,  plaintiffs  prior  right  to  the  property 
Coimsel  for  defendant  says  that  this  Court  can  modify  th( 
judgment  We  think  not.  This  is  an  appeal  from  an  order 
and  not  from  a  judgment,  and  hence  this  Court  cannot  modif] 
the  judgment  And  besides,  this  Court  cannot  modify  the  judg 
ment  so  as  to  protect  plaintiffs  rights  in  the  ditch  and  reser 
voir,  because  the  record  does  not  show  what  his  rights  are 
It  does  not  show  how  much  land  on  each  side  of  the  ditcl 
he  is  entitled  to,  nor  does  it  show  how  many  acres  the  reser 
voir  covers.  It  may  be  one  acre,  and  for  aught  that  appears 
it  may  cover  almost  the  entire  property.  The  power  to  gran 
or  refuse  new  trials  is  one  of  legal  discretion,  and  the  abuse  oi 
it  only  will  justify  the  appellate  Court  in  interfering  witl 
such  order.  (Hanson  v.  Bamhisel,  11  Cal.  840;  Kimball  ▼ 
OearhaH,  12  Cal.  48 ;  Burnett  v.  Whitesides,  15  Cal.  36;  Peten 
V.  Foss,  16  Cal.  358.) 

Where  it  is  evident  that  the  Court  or  jury  have  acted  undei 
a  mistaken  impression  as  to  the  legal  effect  of  the  evidence,'oi 
in  total  disregard  of  it,  a  new  trial  will  be  ordered.  (Mintun 
V.  Burr,  20  Cal.  48.) 

By  the  Courtj^^CuKRET,  0.  J. 

Ejectment  for  one  hundred  and  sixty  aci«'  of  land.  Th< 
defendant's  entry  and  ouster  of  the  plaintiff  is  alleged  to  hav< 
been  on  3d  of  September,  1864.  The  defendant  denied  bj 
answer  that  the  plaintiff  was  then  seiz^  or  possessed  of  tiu 


Bolton  r,  Stbwabt.  617, 


Opinion  of  the  Court  —  Cnrrej,  C  J. 


i 


J  portioii  thereof,  eoccept  a  reservoir  and  water 

d  boundaries  of  the  premises;  and  he  denied 

Eit  any  time  ousted  the  plaintiff  trosn  the  prem*- 

any  portion  thereof,   or  that  he  unlawfully 

I  same.    The  defendant  affirmatively  answered 

ion  the  Statute  of  Limitations.   Upon  the  issue 

iuse  was  tried  without  a  jury,  and  the  Court 

ief  endant  entered  upon  the  premises  in  Novem-  ^ 

T  the  belief  that  he  had  a  right  so  to  do^  and  ^  ^ 

as  adverse  to  the  plaintiff  and  was  by  the  plain-  ^ 

and  that  since  such  entry  he  had  been  in  the  li  i 

of  the  premises  for  more  than  five  years  next  ^ 

nencement  of  the  action,  and  that  neither  the 
^stors,  grantor  or  grantors,  was  or  were  at  any 
d  years  next  before  the  compnencemeat  of  the 

possessed  of  the  premises  in  oontroversy,  and 
ment  was  entered  for  the  defendant  On 
V  trial  the  plaintiff  assigned  divers  errors.  The 
he  motion  on  the  ground  '^  that  the  answer  ad- 
aintiff  is  entitled  to  a  portion  of  the  premises, 
^rred  in  finding  that  the  plaintiff  was  not  en- 
r  the  land  or  any  portion  thereof.''  The  de- 
ealed  from  this  order. 

»saiy  In  passing  upon  tiie  case  to  confine  oor- 
Dfiideration  of  the  particular  ground  im  which 
he  Court  made  the  order,  because  upon  the 
)  record  before  us  we  think  the  finding  in  favor 
it  upon  the  Statute  of  Limitations  was  unwar- 
Qcontroverted  evidence  produced  upon  the  trial 
'espeotively.  In  Majnch,  1858,  one  Charles  H. 
"ed  upon  the  land,  and  in  the  course  of  that 
eon  a  dwelling  house,  bam  and  corraL  In 
),  while  McMillan  was  in  possession  by  i^ 
I   and  conveyed  the  proper^  to  one  ^eps,, 

and  employ^  among  whom  was  the  defend-. 
le  buildingp  on  the  premisea  during  the  year  or 
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nearly  all  of  the  year  1869.  The  plaintiflF  derived  from  Tevi 
by  deeds  of  conveyance,  two  thirds  of  the  property.  It  a] 
pears  that  .the  defendant  continued  to  reside  upon  the  preu 
ises  from  the  time  he  and  the  other  workmen  occupied  tli 
houses  thereon,  in  1859,  until  the  time  of  the  trial  Abot 
the  1st  of  March,  1864,  notice  was  given  him  on  the  part  c 
Tevis,  and  others  who  claimed  the  property  with  him,  thi 
he  must  puix^hase,  lease  or  quit  the  premises,  when  he  n 
plied  that  he  would  not  surrender  the  possession  or  leave  unles 
compelled  to  do  so.  In  March,  1861,  the  defendant  wrote 
letter  to  Tevis,  which  was  produced  on  the  trial,  explaining  th 
manner  in  which  he  came  into  possession  of  the  land  i 
controversy,  which  he  mjentioned  as  a  piece  of  land  that  Tevi 
had  before  then  purchased  for  the  purposes  of  the  ditch  an 
reservoir,  and  also  proposing  to  purchase  the  same  or  to  sel 
to  Tevis  the  improvements  which  defendant  had  put  upon  th 
land.  In  the  same  letter  he  protested  that  he  had  entere 
into  the  possession  of  the  property  in  good  faith,  without  an; 
purpose  of  jumping  it,  and  dosing  with  the  request  to  Tevi 
to  answer  and  let  him  (the  defendant)  know  how  he  (Tevis 
would  settle  the  matter.  The  defendant  testified  that  h 
located  upon  the  property  on  the  28th  of  November,  185S 
under  a  contract  with  one  Hamilton,  who  claimed  that  he  hfl< 
purchased  the  same  of  Tevis,  and  who  showed  him  at  the  tim 
the  deed  fromi  McMillan  to  Tevis.  At  that  time  th 
defendant  contracted  with  Hamilton  to  purchase  of  him  on 
half  of  it,  but  did  not  pay  him  anything  for  it  tmtil  he  bough 
him  out  entirely,  in  July,  1860.  Before  H^tmilton  sold  on 
entirely,  and  before  the  defendant  had  paid  him  anything,  th 
defendant  was  informed  by  Hamiltcm  that  he  had  no  title  t 
the  premises. 

We  are  of  the  opinion  that  tiie  finding  of  the  Court,  tfaa 
the  defendant's  entry  was  adverse  to  the  plaintiff,  waa  unwai 
ranted  by  the  evidence,  and  also  that  the  finding  to  the  effec 
that  neither  the  plaintiff,  his  ancestors,  grantor  or  grantor 
was  or  were^  at  any  time  within  five  years  iiext  before  th< 
action  was  commenced,  seized  or  possessed  of  the  premises 
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g  directly  opposed  to  the  evideaee  given  at  tbe 
irt  of  both  the  plaintiff  and  defendant 
granting  a  new  trial  is  affirmed. 


A.  SKIDMORE  v.  DANIEL  T.  TAYLOR 

AKTT  TO  AJf  AcnoKw— The  tfliUiiioiij  •£  a  partj  to  on  aetloQ 
D  by  dtpoiltlon.  If  he  rwldeo  out  of  the  eoanty  Ib  which  Ms 
to  be  need,  althoagh  he  reeldeo  wlthla  lets  than  thirty  mllei  oC 

trlAl. 

JWM  SuBRiss  IK  Cbiminai*  BacooNxzA.ifca. —  Where  money  or 
lepoeited  by  a  earety,  on  a  recognisance  In  a  criminal  caee,  with 

■ecnre  hie  co-euretlee  on  the  recognisance,  the  People  hare  ao 
)  money  or  property  ia  ease  Che  recognisance  Is  forfeited,  aor 
ey  stand  In  place  of  a  recognlsaaet. 

case.  If  the  co-soretles  consent  that  the  trustee  holding  the 
property  dellTor  It  to  the  snrety  who  deposited  It,  he  cannot 
Dsal  on  the  ground  that  a  jndgmint  haa  beoA  recovered  agalaaC 
on  the  recognlsaneew 

oiraT. —  BeplcTln  Is  a  proper  remedy  to  reeoter  a  package  eC 
led  op  in  a  leather  bag. 

BiLATioK  OF  TausTSB. —  WhoTO  oBo  has  recelTcd  property 

tmst  to  hold  for  the  eecnrlty  of  soretlea  oo  a  recognisance,  a 
le  ,saretiee  of  all  claim  on  the  property  and  a  demand  on  the 
atee  tiba  tmat,  and  than  becomes  his  dnty  to  retam  the  property 


om  the  District  Court^  Twelfth  Judicial  District^ 
mtj  of  San  Francisoa 

idmore  was  arrested  on  a  criminal  charge,  in 
y,  on  the  10th  day  of  December,  1859,  and  an 
Eide  by  the  examining  magistrate  holding  him  to 
m  of  five  thousand  dollars.  Walter  A.  Skidmore, 
and  Louis  Denoe,  and  Egbert  Van  Allen,  signed 
tnce,  and  to  secure  Denos  and  Van  Allen,  the 
>sited  with  Daniel  T.  Taylor,  the  defendant^  a 
\y  sealed  up,  containing  sixteen  hundred  and 
3  in  gold  coin,  and  a  number  of  warrants  drawn 
bor  of  Marin  Coimty  on  the  Treasurer  of  that 


f 


I  was  commenced  July  2d,  1861,  for  a  return  of 
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the  property,  or  if  a  return  could  not  be  had^  for  judgment 
for  its  value.  On  the  8th  day  of  Februaiy,  1860,  Denoe  and 
Van  Allen  signed  a-  writing  consenting  that  Taylor  deliver 
the  property  up  to  W.  A.  Skidmore,  the  owner,  and  releasing 
all  claim  on  it  W«  A.  Skidmore  presented  the  writing  to 
Taylor  apd  demanded  the  property,  but  Taylor  refused  to 
deliver  it  up.  Thomas  H.  Hanson  was  made  a  defendant  in 
the  acticm,  but  plaintiff  dismissed  the  action  as  to  him  before 
^e  case  was  submitted.  During  the  trial,  plaintiff  offered  in 
evidence  the  depositions  of  both  Taylor  and  Hanscm,  the 
defendants.  The  defendants*  attorney  objected  to  the  deposi- 
tions. It  was  admitted  that  both  of  defendants  resided  in 
San  Bafael,  Marin  County,  within  less  than  thirty  miles  of 
the  City  of  San  Francisco,  the  place  of  trial,  and  that  defend- 
ant Taylor  was  then  in  Court  The  Court  overruled  the.  ob- 
jection  and  admitted  the  depositions  in  evidenca 

Plaintiff  recovered  judgment  in  the  Court  below,  and  defend- 
ant appealed. 

'  Patterson,  Wallace  S  Stow,  for  Appellant,  on  the  admission 
of  the  d^oeitions  of  the  defendants  Taylor  and  Hanson,  cited 
Practice  Act,  Sees.  402,  407,  409,  411 ;  and  Jackson  v.  Hobby, 
20  JcinL  857;  and  Flemming  v.  HoUeriback,  7  Barb.  275. 

On  the  question  of  Taylor^s  liability  to  turn  over  the  trust 
funds  to  the  People,  they  cited  18  HL  88 ;  6  Clarke,  Iowa,  238 ; 
and  1  Miss.  175. 

They  also  contended  that  replevin  was  not  the  proper  rem- 
edy for  the  gold  coin,  and  cited  Note  1,  p.  5,  Kdd^s  Prac; 
12  Wend.  50 ;  and  Adams  v.  Oorham,  6  Cal  68. 

S.  F.  (6  J.  Reynolds,  for  Respondent,  on  the  admission  of 
the  depositions,  cited  Practice  Act,  428 ;  and  Shafier  v.  Rich- 
ards, 14  CaL  125,  and  contended  that  the  People  had  no 
interest  in  the  property,  and  cited  People  v.  Skidmore,  17  CaL 
261.  They  also  made  the  point  that  defendant  Taylor  had  no 
right  to  take  collateral  security  for  the  benefit  of  the  Ptople, 
and  cited  Steames  v.  Aguierre,  7  CaL  449. 
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By  the  Court)  Rfio^n,  J. 

There  wa3  no  error  in  admitting  the  depoatians  of  Hanson, 
Bullis  and  Taylor.  Section  four  hundred  and  twenty-eight  of 
the  Practice  Act  provides  that  testimony  n»y  he  taken  by  dep- 
osition, where  the  witness  is  a  party  to  the  action.  Hanson 
and  Taylor  were  defendants  to  the  action.  The  section  also  pro- 
rides  that  the  testimony  may  be  taken  by  deposition  when  the 
witness  resides  out  of  the  oounty  in  which  his  testimony  is  to 
be  used.  All  c^  those  witnesses  resided  out  of  the  county  in 
which  the  action  was  tried. 

The  Court  found  that  Denos  and  Van  ADen,  for  whose 
benefit  the  properly  in  suit  was  deposited  by  the  plaintiff  with 
Taylor,  released  and  discharged  all  claim  upon  the  property, 
and  directed  Taylor  to  deliver  the  same  to  the  plaintiff, 
and  that  on  the  9th  of  February,  and  before  the  commencement 
of  this  action,  the  plaintiff  presented  said  release  and  directions 
to  Taylor,  and  demanded  the  delivery  of  the  property,  and 
that  Taylor  refused  to  deliver  it  to  him*  It  is  objected  to  this 
demand  that  it  waa  insufScient,  because'  at  that  time  there  was 
in  full  force  a  judgment  upon  the  reoognizanoe  executed 
by  the  plaintiff  and  Benos  and  Van  Allen;  and  that  at  that 
time  Taylor  waa  liable  to  turn  over  the  property  to  the  Peo- 
ple, according  to  the  conditions  of  the  instrument  by  which 
the  property  was  placed  in  his  hands.  The  reoognizanoe  wai 
executed  upon  the  order  of  the  examining  magistrate  admitting 
Walter  Skidmore  to  bail,  and  was  in  full  force  when  the  prop- 
erty was  deposited  with  Taylor  by  the  plaintiff.  It  was  not 
intended  that  the  property  should  stand  in  lien  of  the  recog- 
nizance, even  if  such  a  proceeding  was  authfezed  by  the  stat- 
ute; nor  were  the  People  parties  to  the  bailment;  but^  so  far 
as  they  were  concerned,  it  was  entirely  gratuitous;  and  for 
that  reason,  and  for  the  further  reason  that  such  a  transaction 
is  not  authorized  by  the  statute  regulating  proceedings  in  crim-  • 
inal  cases,  the  People  had  no  daim  on  the  property  deposited^ 
as  was  the  ease  here^  by  one  surety  to  indemnify  his  co- 
sureties. 
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The  authorities  are  yery  dear  that  replevin  is  a  proper  rem- 
edy for  the  recovery  of  a  parcel  of  money  "  sealed  up  in  a  huck- 
skin  leather  hag/'  as  it  is  described  in  the  complaint  (3 
Black/s  Com.  151;  Griffith  v.  Bogardus,  14  Cal.  410.) 

When  the  demand  was  made  of  Taylor,  the  property  was  in 
his  possession,  and  it  would  he  useless  to  inquire  what  remedy, 
if  any,  the  plaintiff  would  have  possessed,  if  Taylor  hai  appro- 
priated the  property  to  the  satisfaction  of  the  judgment  on  the 
recognizance;  but  the  release  and  demand  terminated  the  trust, 
leaving  incumbent  on  the  bailee  only  the  duly  to  return  to  the 
bailor  the  property  deposited. 

Judgment  affirmedt 

Neither  Mr.  Chief  Justice  Cuxbst  nor  Mr.  Justice  Sawyxb 
eipreesed  any  cpinictt. 


THE  PEOPLE  V.  JAMES  GARNETT. 

■bclooioh  or  WnNissas  dubino  a  Tmiau —  The  ezdoolon  of  fho  wttaenos 
OB  the  part  of  the  prosecntloii,  on  the  motion  of  the  defendant.  In  a  criminal 
action.  Is  not  a  matter  of  ahnolnte  right,  bnt  reste  In  the  dlacretlon  of  the 
Court. 

flMTUcoNT  OF  AN  ACGOMPUcn  IN  A  CuMiMAL  Casb. —  Whoffo  the  proeocutloB 
rely  on  the  testimony  of  an  accomplice.  Jointly  Indicted  with  the  defendant, 
the  deCndant  ehonld  not  be  discharged  at  the  close  of  the  testimony  for  the 
prosecntlon.  If  tho  aceomplice's  testimony  has  been  corroborated  In  nome 
particulars. 

iMPiACHMBif*  or  WiTNisa. —  A  wltuess  cannot  be  Impeached  by  proof  that  he 
has  made  statements  out  of  Court  contrary  to  what  he  bas  testified  to  on  the 
trial,  unless  the  witness  was  asked  as  to  the  statements  made  out  of  Court, 
and  the  time  when,  place  where,  and  person  to  whom  made. 

BOBOLAXT  MiziD  WITH  Labcent. —  Our  Criminal  code  describes  no  such 
offense  as  bqrglary  mixed  with  larceny  or  another  felony. 

bancTMniT  chaxoiA  Two  OmiiSBs. —  Under  our  criminal  code,  an  Indict- 
ment which  charges  a  burglary  mixed  with  a  larceny,  charges  two  offenses. 
If  Ib  connection  with  a  burglary  another  offense  bas  been  committed.  It  must 
be  made  the  foundation  of  a  separate  indictment 

tAMB. —  If  the  iBdlctment  charges  two  offenses,  the  otiJectloB  to  walTSd  unless 
it  is  taken  by  demurrer. 

VBIAL     WHBXB     INDICTMBMT     GBABOBB     BCTBGI^BT     MIXBD     WITH     LAXCBMT.— If 

the  ladictmeBt  ehargea  b  burglary  mixed  with  a  larceny,  and  no  demurrer  Is 
iBtsrposed,  and  the  case  to  oondneted  upon  the  theory  that  the  defendant  \9 
on  trial  for  burgtory  aloB%  tbs  Oovrt  cuBBot,  after  the  case  to  submitted  aw\ 
the  jwry  huTe  retired,  dwiBfs  tha  Isms  by  lustructlag  the  Jury  that  the.; 
may  find  the  dstaidaBt  gull«:f  of  srand  larceny. 


April,  1866.]  PxoPLB  V.  Qabhxtt.  638 


•tetemMit  of  Ffteta. 


ItAscracT  n  nov  Ih^uov  tir  Bumlast.*- Larecny,  If  eommlttetf  at  tte  ■»»• 
tlflM  a  IrargUry  U  eommlttad,  to  not  Inelnded  in  the  burglary,  aa  naa- 
alaagfatar  la  Miirdar ;  tbm  larceny  ia  ao  part  of  tha  borglary. 

Appeal  from  the  County  Courts  Sacramento  Oonntf, 

Tbe  indictment  charged  the  defendant  with  having^  in  the 
night  time,  feloniously  and  burglariooaly  entered  the  house  of 
T.  Schroder,  with  intent  to  steal  his  goods,  and  with  having 
then  feloniously  and  burglariously  stolen  four  hundred  pounds 
of  his  beef. 

On  the  trial  the  defendant  mo?ed  the  Oourt  to  exclude  all 
the  witnesses  from  the  Court  room  except  the  witness  on  the 
stand  The  motion  was  granted,  except  as  to  F.  E.  Burke, 
the  Chief  of  Police  of  Sacramento.  The  prosecution  relied 
principally  on  the  testimony  of  Daniel  Long^.  who  was  an  ac- 
complice, and  was  jointly  indicted  with  Oamett,  but  Long^B 
testimony  was  corroborated  in  some  particolars  by  other  wit- 


When  the  prosecution  rested,  the  defendant's  attorney  moved 
the  Court  to  discharge  the  prisoner,  because  the  witness,  Long, 
^waa  an  accomplice,  and.no  circumstances  had  been  proved  by 
any  other  witness  connecting  defendant  with  the  crime.  The 
Court  denied  the  motion. 

After  Burke  had  been  examined  by  the  prosecution,  defend- 
ant's attorney  asked  him  if  he  did  not  make  certain  statements 
to  the  defendant,  in  the  presence  of  Bruce,  Hidden,  and  Deal, 
on  J  street,  between  Second  and  Third  streets,  without  asking 
as  to  the  time  or  particular  place  ?  Burke  denied  having  made 
such  statements. 

The  defendant  called  a  witness  after  the  prosecution  had 
rested,  and  proposed  to  prove  that  Burke  made  the  statements. 
The  District  Attorney  objected,  because  the  proper  foundation 
had  not  been  laid  for  the  testimony.  The  Court  sustained  the 
objection.     The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Coffroth  £  Spavldingj  for  Appellant,  on  the  question  of  the 
tefusal  of  the  Court  to  discharge  the  defendant  after  the  prose- 
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cution  rested,  cited  Wood's  Digest,  p.  299,  Sec  376;  Pd 
V.  Eckert,  16  CaL  110;  Roscoe's  Crim.  JSv.  157-159;  . 
V.  Webh,  25  Eng.  0.  L.  556;  Bex  v.  Addis,  Id.  452;  Re^ 
Dyke,  34  Id.  381, 

On  the  refusal  of  the  Court  to  allow  the  impeachmen 
Burke's  testimony,  they  cited  1  Greenleaf  on  Ev.,  Sec  4 
Regina  v.  Eolden,  8  C.  &  P.  606 ;  2  Barb.  S.  0,  R  210.  1 
al^  contended  that  the  Court  erred  in  recharging  the  j 
upon  new  matter,  and  that  the  Court  derived  its  powei 
charge  the  jury  from  the  Criminal  Practice  Act,  and 
that  Act  only  gare  it  power  to  charge  the  jury  before  1 
retired  to  deliberate,  and  not  to  recall  them  after  they 
failed  to  agree,  and  charge  them  in  relation  to  new  issues 
raised  during  the  trial,  and  cited  Wood's  Dig.,  page  297,  i 
362;  8  CaL  341;  Id.  428;  12  CaL  845;  14  CaL  487;  and 
Cai.  79. 


/.  0.  MeCullaugh,  Attomey-OeneraX,  for  the  People,  on 

I  question  of  the  refusal  to  exclude  witness  Burke,  cited  1  Or 

leaTs  Ey.,  Sec  482,  and  Notes.     He  also  contended  tha 

was  proper  for  the  Court  to  recharge  the  jury,  there  beix 

disagreement,  and  cited  Crim.  P.  Act,  Sec  408 ;  People  v.  J 

inson,  17  CaL  368;  and  People  y.  Boggs,  20  CaL  434; 

argued  that  there  was  no  error  in  the  diarge  when  the  j 

were  recalled,  to  defendant's  prejudice,  and  cited  Or.  P.  . 

Sec  424 ;  and  People  v.  Davidson,  6  CaL  534.    He  contei 

that  the  concurrence  of  two  interests  were  necessary  to 

stitute  burglary;  the  first,  to  break  into  the  house,  must 

executed;  the  second,  to  commit  the  fel6ny  or  misdemei 

specified  in  the  statute,  might  or  might  not  be  executed. 

the  latter  was  executed,  there  might  be  two  offenses  in 

transaction,  at  the  election  of  the  pleader,  or  only  one  m 

this  indictment,  and  cited  People  v.  Pranks,  28  CaL  507 ; 

1  Bishop's  Crim.  Law,  Sec  251.     The  latter  intent  muff 

proved,  and  nothin^^  will  answer  as  a  substitute;  and 

indictment  must  necessarily  cover  Jarceny,    as   it  not  i 

charges  the  .intent  io  commit,  but  also  the  actual  commis 
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of  the  larcenjy  which  pleading  wu  perfectly  proper  and  the 
better  mode.  And  under  such  an  indictment  the  defendant 
may  be  convicted  of  the  laioenj  alone;  in  other  words^  he 
may  be  conyicted  ci  just  00  much  of  the  charge  as  ia  proved. 
Nor  can  the  defendant  with  any  justice  complain^  as  he  might 
liave  been  indicted  for  the  burglary,  and  also  for  larceny,  sepa- 
rately, and  punished  for  both*  (1  Bishop!a  Crim.  Law,  Sees. 
251,  687,  539,  6B9a,  640;  2  Bishop's  Crim.  Law,  Sea  96, 
and  the  cases  citedL) 

By  the  Coort^  SAjvnBBsoH,  J. 

The  Court  did  not  etr  in  refusing  to  ezdude  the  Chief  cf 
Police  with  the  other  witnesses.  The  exclusion  of  witnesses 
on  the  part  of  the  prosecution,  on  the  motion  of  the  defend- 
ant, is  not  a  matter  of  absolute  right  in  all  cases,  but  rests 
very  much  in  the  discretion  of  the  Court,  which  may  be  exer- 
cised in  favor  of  the  defendant's  application  or  not,  according 
to  the  circumstances  of  the  oasew  (1  Greenleaf  on  Ev*,  Sec 
432.) 

"Not  did  the  Court  err  in  refusing  to  dischargs  the  defendant 
at  the  close  of  the  testimony  for  the  prosecution.  The  testi- 
mony of  the  accomplice  was  corroborated  by  other  evidence  in 
regard  to  several  particulars,  which  at  least  tended  to  connect 
the  defendant  with  the  commission  of  the  offense  charged 

]!for  did  the  Court  err  in  sustaining  the  objection  of  the 
District  Attorney  to  the  testimony  of  the  witness  Bruce  offered 
for  the  purpose  of  impeaching  the  testimony  of  Burke.  The 
proper  foundation  for  the  admission  of  such  testimony  had  not 
been  laid.     (1  Greenleaf  on  Ev.,  Sec  462.) 

IndietfMtU  for  burglary. 

The  indictment  would  have  been  bad  on  demurrer  had  one 
been  interi>osed,  upon  the  ground  that  it  contains  two  sepa- 
rate offenses :  1  —  burglary ;  and  2  —  grand  larceny.  At  com- 
mon law  there  are  two  kinds,  of  burglary :  1  —  Complicated 
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and  mixed  with  another  felony;  and  2  — simple  burglary;  for 
which  different  punishments  were  inflicted.  (1  Hale's  Pleaa 
of  the  Grown,  549.)  Hence  at  common  law  an  indictment 
for  the  first  necessarily  comprised  two  offenses  —  boj^lary  and 
fiuch  other  felony  as  may  have  been  committed  in  connection 
therewith  —  and  the  defendant  could  be  acquitted  of  the  bur- 
glary if  the  case  was  so  upon  the  evidence^  and  found  guilty  of 
the  other  felony  only  (Id.  569.)  Our  criminal  code,  however, 
describes  no  such  offense  as  burglary  complicated  and  mixed 
with  another  felony.  It  describes  simple  burglary  only. 
Hence  under  oui*  practice  burglary  cannot^  more  than  any 
other  offense,  be  united  in  the  same  indictment  with  another 
offense.  If  in  addition  to  the  burglary,  another  offense  has 
been  committed,  it  must  be  made  ^e  foundation  of  a  separate 
indictment  When,  however,  both  offenses  are  stated  in  the 
same  indictment,  the  objection  must  be  taken  by  demurrer,  or 
it  will  be  deemed  waived,  and  a  verdict  of  guilty  of  either 
offense  will  not  be  disturbed  on  that  ground.  In  the  present 
case  the  objection  was  not  taken  by  demurrer,  but  on  motion 
in  arrest  of  judgment,  which  was  too  late,  as  we  held  in  Shot- 
weU's  Case,  (27  CaL  394.) 

ReeaUmg  a  jury  and  charging  them  as  tea  new  isatie. 

Nevertheless,  after  a  careful  examination  of  the  record^  we 
are  satisfied  that  there  was  sufficient  error  at  the  trial  to  jus- 
tify us  in  setting  aside  the  verdict  We  are  satisfied  that  the 
defendant  was  in  fact  tried  for  one  offense  and  found  guilty  of 
another.  He  was  tried  for  burglary  and  found  guilty  of  grand 
larceny.  This  is  especially  apparent  from  the  instructions  of 
the  Court  given  at  the  dose  of  the  argument  That  up  to 
that  time  the  defendant  had  been  regarded  by  Court,  coimsel 
and  jury  as  on  trial  for  burglary  only,  does  not,  in  our  judg- 
ment, admit  of  doubt  The  statutory  definition  of  burglary 
was  first  read  to  the  jury,  and  they  were  then  told  in  sub- 
stance '^  that  if  they  found  from  the  evidence  that  the  defend- 
ant in  the  nighttime  of  the  3d  of  March,  1866,  broke  and 
entered  the  outhouse  mentioned  in  the  indictment,  or  without 
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and  windows  being  ofpeaiy  entered  said  house; 

to  commit  grand  or  petit  laroeny^  they  mnst 
as  charged  in  the  indictment  li,  on  the  con- 
1  not  find  fitxn  the  testimonj  that  he  en- 
»  in  the  ni^t  time,  with  the  intent  to  commit 
ast  find  him  not  guilty/*  They  were  not  told 
r  judgment  the  evidenoe  did  not  sustain  the 
iary  they  might  inquire  whether  it  sustained 
irceny.  On  the  contrary,  in  the  former  event 
■essly  told  to  find  a  yerdict  of  ''not  guilty/' 
definition  of  grand  larceny  was  not  read  to 
B  they  told  that  under  the  indictment  they 
»  defendant  of  burglary  and  find  him  guilty  of 
if  they  should  so  find  the  case  upon  the  evi- 
I  contrary,  nothing  whatever  was  said  by  the 

subject  of  larceny.  Its  silence  in  that  respect 
me  explanation,  which  is  that  up  to  that  time 
IS  a  separate  and  distinct  offense,  had  not  been 
braced  within  the  issue^  but  on  the  contrary, 
dy  ignored  and  overlooked  by  Court,  counsel 
t  so  far  as  it  was  to  be  considered  in  connection 
on  of  intent  as  an  element  in  the  offense  of 


^ 


y  had  been  out  three  hours  without  being  able 
verdict,  without  any  request  on  their  part  for 
ition  up<Mi  any  point  of  law,  or  any  disagree- 
hem  as  to  any  part  of  the  testimony,  (see  the 
id  eighth  section  of  the  Criminal  Practice  Act,) 
jjly  appears  from  the  record,  they  were  recalled 
order  of  the  Judge,  of  his  ovm  motion,  and 
:est  and  imder  ihe  exception  of  the  defendant's 
en  told  for  the  first  time,  in  substance,  ''that 
overed  two  offenses,  burglary  and  grand  larceny, 
>rmer  was  the  higher  and  included  the  latter; 
light,  therefore,  if  they  so  found  the  case  from 
ind  the  defendant  guilty  of  grand  larceny.'* 
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t  Thereupon  the  jury  retired,  and  immediately  thereafter 

turned  with  a  verdict  of  guilty  of  grand  larceny. 

From  the  foregoing,  which  is  fully  sustained  by  the  reoo 
in  our  judgment^  we  are  able  to  draw  but  one  ocxiclusion,  wh 
is,  as  has  been  already  stated,  that  up  to  the  time  the  ji 
was  recalled  the  case  had  been  conducted  entirely  upon 
tiheory  that  the  defendant  was  on  trial  for  but  one  offa 
and  that  that  offense  was  burglary ;  and  further,  that  the  'n 
that  he  might  also  be  tried  for  grand  larceny  was  not  sngges 
until  after  the  case  had  been  argued  by  his  counsel  and  forms 
giten  to  the  jury.  That  so  sudden  a  shifting  of  the  iss 
without  time  for  further  argument,  might  operate  to  the  le 
prejudice  of  the  defendant^  does  not  admit  of  doubt  T 
it  may  have  done  so  is  apparent  from  the  fact  that  on  the  qi 
tion  of  burglary  the  jury  were  out  three  hours  without  be 
able  to  find  a  Yerdietp  while  on  the  questicm  of  larceny  tl 
immediately  agreed. 

Larceny  not  included  in  hurglarff. 

It  is  proper  to  add  in  this  connection  that  the  learned  Ju( 
of  the  Court  below  was  mistaken  in  supposing,  as  he  seems 
have  done,  that  this  case  was  within  liie  four  hundred  i 
twenty-fourth  section  of  the  Criminal  Practice  Act,  which  ; 
vides  that  ^^  in  all  cases  the  defendant  may  be  found  gnill? 
any  offense,  the  commission  of  which  is  necessarily  inclu< 
in  that  with  which  he  is  charged  in  the  indictment''  *  * 
Larceny  is  not  necessarily  included  in  burglary,  like  m 
slaughter  in  murder,  within  the  sense  of  the  statute; 
the  contrary  it  is  no  part  of  it  The  offense  of  burglary  is  <x 
plete  without  any  krceny  being  committed.  The  relation  c 
templated  by  the  statute  does  not  exist  between  burglary  t 
such  other  felony,  if  any,  as  may  chance  to  be  committed  by 
defendant  at  the  same  time. 

Judgment  reversed  and  a  naw  trial  ordered. 
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)  to  oonenr  with  a  nmjority  of  mj  asaociateB  in 

point  upoK  which  the  judgment  it  leversed. 

aving  diarged  the  jnzy,  they  retired,  in  custody 

to  oonsideir  the  caaa     After  deliberating  some 

ithont  being  able  to  agree  upon  a  Tordict,  the 

ed  into  Coart  by  direction  of  the  Judge,  and  a 

given,  as  follows :    ''  The  indictment  in  this  case 

msee^  burglary  and  grand  larceny.     Of  the  two 

ry  is  the  highest,  and  indndes  the  laroeny.    You 

in  this  case^  if  the  evidence  warrants  you  in  so 

e  defendant  guilty  of  burglary;  or,  if  you  do  UlLv  ^ 

the  evidenoe  that  the  defendant  was  guilty  of 
urglary,  but  you  do  find  from  the  endence  that  t^^^ 

of  the  crime  of  grand  larceny,  you  may  so  ^   1^^  f 

rerdict  accordingly."  The  defendant  objected 
firstly,  to  the  giving  of  any  further  charge  after 
once-  retired;  and  secondly,  to  the  charge  as  er> 
to  the^  first  objection,  section  four  hundred  eight 
al  Practice  Act  provides  that^  if  after  the  jury 
For  deliberation,  ^Tbey  desire  to  be  informed 
>f  law  arising  in  the  case,  they  must  require  the 
uct  them  into  Oourt;"  and  it  thereupon  m^akes 
'  the  Court  to  give  the  information.  Thus  the 
mzed  and  required,  in  certun  ccmtingencies,  to 
r  charge.  In  this  case  the  Court  gave  further 
pon  a  point  of  law,  and  we  do  not  think  the 
he  Court  was  in  any  respect  transcended,  even 
o  request  on  the  part  of  the  jury  to  receive  fur- 
on. 

law  it  was  admissible  for  the  Judge  to  give  a 
d  after  the  jury  had  retired^  provided  it  was 

Ooait^  and  it  was  often  done  privately  by  the 
the  latter  practice  has  been  very  properly  con- 
3nh.  K  TrL  8&6,  et  mq.j  Ewk  v.  State,  14  O. 


m 


f 
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512.)  Theie  is  nothing  in  onr  Oiminal  Praotioe  Act,  ( 
presslj  or  by  implication^  prohibiting  the  giving  of  a  furtl 
charge  in  open  Oourt  after  Uie  oanae  has  been  once  submitl 
to  the  jury.  The  Act  simply  gives  the  jnry  the  right,  wl 
farther  information  is  desired,  to  ^^  require  the  officer  to  o 
dnct  tibem  into  Oomt''  for  the  purpose  of  a^ing  the  requi] 
infomtationy  without  limiting  the  authority  of  the  Judge 
direct  them  to  be  brought  in  for  the  purpose  of  giving  fort] 
information  on  his  own  motion. 

But  the  Oourt  said:    ''The  indictment  in  this  case  cov 

two  offenses — burglary  and  grand  larceny.  Of  the  two  offen 

burglary  is  the  highest,  and  includes  the  larceny.'^    And  it 

t  insisted  that  the  expression  ''burglary  is  the  highest"  is  ei 

I  neous,  for  the  reason  that  the  degree  must  be  determined 

the  severity  of  the  punishment,  and  the  imprisonment  for  1 

-  ceny  may  be  for  a  longer  period  than  for  burglary.    But,  h( 

^  ever  this  may  be,  the  particular  statement  is  wholly  imi 

terial  and  could  not  have  affected  the  verdict    The  import 

question  was  whether  the  indictment  in  fact  embraced 

crime  of  grand  lan^eny;  and  it  is  perfectly  dear  that  it  d 

It  charges  that  the  said  defendant  "forcibly,  feloniously  f 

buiglariously  did  break  and  enter  with  intent  the  gooda^  el 

tels,  etc,  in  said  house,  etxx,  feloniously,  forcibly  and  burgli 

ously  to  steal,  take  and  carry  away,  etc,  and  then  and  th 

forcibly,  feloniously  and  buiglariously  did  steal,  take  and  ca 

I  away,"  etc     The  whole  charge  included  a  burglary  and  ] 

\  eeixy  —  a  part,  a  larceny  included  within  the  whole.    No  qi 

tion  is  made  as  to  the  propriety  of  including  the  two  offen 

in  the  same  indictment 

As  to  the  proposition  that  the  case  was  tried  upon 
theory  that  the  indictment  chaiged  a  buiglary  only,  I  o 
deem  it  necessary  to  say,  that  the  evidence,  as  well  as  the 
dictment,  covers  both  offenses,  and  that  we  do  not  kn 
that  the  case  was  tried  upon  such  theory.  An  ox  had  b 
slaughtered  in  the  evening  and  hung  up  in  an  outbuildings 
door  of  which  was  dosed  and  locked,  and  the  key  deposi 
in  a  place  accessible  to  any  pcurty  knowing  where  it  was.    1 
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nmitted  the  larcenj  bj  some  means  effected  an 
he  buildingj  as  the  beef  could  only  have  been 
Leans  of  such  en  trance.  If  a  larceny  was  com- 
must  necessarOy  hav©  been  a  burglary  also, 
nitory  definition  of  that  offense.  In  iriew  of 
cts  the  Courtj  in  all  probablUtyj  did  not  deem 
refer  to  the  charge  of  larceny  in  the  first  instruc- 
r  the  reason  that,  upon  the  evidence^  if  the  dt- 
lilty  of  any  offense  at  all,  he  must  necessarily 
y  of  burglarjj  as  well  as  larceny;  and  the  Court 
urglarj  as  the  higher  offense.  If  the  evidence 
mid  in  the  nature  of  things  hare  been  different 

the  two  offenses  charged^  there  might  be  some 
iggestion,  if  true,  that  the  defendant  was  only 
burglary.  But,  in  this  instance,  the  evidence 
'glary  necessarily  proved  a  larceny,  and  the  evi- 
le  larceny  necessarily  proved  a  burglary.  The  jury 
ty  in  convicting  of  the  larceny,  and  it  is  diffi- 
t  for  their  acquittal  of  the  bitrglary  upon  any 
ban  that  they  lalK>red  under  some  noisappre- 
vhat  constitutes  burglary.  The  evidence  tended 
jne  of  the  parties  knew  where  the  key  to  the 
Icept,  and  that  the  key  was  probably  obtained, 
)cking  the  door  and  taking  the  beef  returned 
[t  may  be  that  the  jury  supposed  the  entranoe 
ade  in  this  mode,  and,  under  a  nusapprehension 
that,  aB  the  entrance  was  effected  without  vio- 
LOt  constitute  a  burglary.     But  it  is  uselesfi  to 

the  matter.  The  Court  correctly  etatad  that 
p  covered  both  a  burglary  and  a  larceny,  and 
ras  as  clearly  applicable  to  a  charge  of  larceny 
Lnd,  I  think^  proved  both  offenses.  Had  the 
tried  for  a  larceny  alone,  the  evidence'  must 
ve  been  the  same.  The  evidence  being  suflS- 
ndant  was  properly  convicted  of  grand  lameny 
ictment-  (PeopU  v.  Frank,  28  CaL  507;  1 
Law,  Sees.  251,  5S9,  539a.  540,  687,  688,  and 
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cases  cited  in  Notes;  2  lb.  96.)    I  think  the  judgxnent  should 
be  affirmed. 


THE  PEOPLE  ex  rd.  MATHEW  LAMBT  v.  S.  H.  DWI- 

KELLE,  JUDGB  OV  THX  FiTTXBNTH  JuBIOIAI.  DiSTKICT* 

JumiSDxcnoir  to  punish  vob  Coimni pt. —  Dittrlct  Ctmrts  haye  jurfsdlctlon 
to  panlfth  for  contempt  pertons  who  re-enter  upon  a  tmct  of  land  after  baTing 
been  dlipoiseased  therefrom  bj  a  judgttcnt  and  proctsa  at  a  Coort  of 
competent  Joriedletlon. 

OnrrioRABi. —  The  Sapreme  Court,  on  certlorart  will  only  Inqnlro  whether  the 
Inferior  Coart  exceeded  Its  jurisdiction. 

Act  ov  1862  TO  POiiiaR  CdNTBMPva.— The  Act  of  1802  for  the  ponlshment  of 
contempts  committed  bj  re-entering  on  land  after  haTing  been  dispossessed 
bj  judgment  and  process  of  a  Coart,  was  designed  not  only  to  protect  the 
Conrt  from  contempt  of  Its  authority,  bnt  to  giTe  a  party  injured  an 
additional  remedy  in  the  actloa,  for  the  ffsateratlon  of  what  he  was  entitled 
t»  by  the  judgment. 

Ths  facts  are  stated  in  the  opinion  of  the  Conrt 

Jixmes  0.  Zabriskie,  for  Belator,  contended  that  at  the  hear- 
ing of  the  contempt  case,  the  fact  was  established  that  Lam- 
l^jy  before  he  entered  the  second  time  on  the  land^  had  acquired 
the  title  of  the  United  States  to  the  same,  and  that  ihis  deter- 
mined the  question  of  right  absolutely,  and  equally  determined 
that  the  Court  had  no  jurisdiction,  and  cited  WhUney  r.  Board 
ef  Delegates  of  San  Francisco,  14  CaL  600. 

M.  8.  Chase,  for  Bespondent 

Review  on  certiorari  can  be  had  only  upon  the  concurrence 
of  three  contingencies,  not  upon  the  occurrsnce  of  any  one  of 
them:  1.  Where  there  has  been  an  excess  of  juirsdidtion. 
2.  Where  no  appeal  lies.  3.  Where  no  plain,  speedy  and  ade- 
quate lemedy  exists.  (Prac  Act,  Sec  456.)  "Where  an 
appeal  is  given  by  the  statute,  that  remedy  is  exclusive  and 
must  be  pursued.^'  (Haight  v.  Oray,  8  Cal.  300;  Clay  v. 
Hoagland,  13  CaL  173;  8.  N.  and  Placer  B.  B.  Co.  v.  Ha;rlan, 
24  Cal.  334.) 

The  order  fining  petitioner  for  ocmtempt  was  a  "special 
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«r  final  jtidgment  in  the  ejeotmeDt  suit,  and  aa 
»  f rom  wtthin  sbty  days  from  its  date.''  (Prac 
and  347.) 

J  of  the  defendant  is  by  appeal,  and  not  by  writ 
le  latter  lies  only  when  the  former  does  not" 
p  rel.  Sturges  ▼.  Bhepard,  28  CaL  US.) 

ty  CxnoEtxr,  C.  J. 

ft  the  purpoe^  of  reviewing  the  proceedings  had 
C!ourt  of  tfce  Fifteenth  Judicial  District  in  and 
of  Contra  Costa,  and  the  order  of  conviction  by 
iered  against  the  relator  for  contempt. 
^4,  M.  S.  Chase  obtained  judgment  in  said  Court 
V  Lamby  as  defendant,  who  soon  thereafter  was 
he  premises  imder  an  execution  issued  on  the 
Chase  was  put  in  possession  thereof.  In  March, 
lase  was  in  the  actual  possession  of  the  premises, 
"ed  into  and  upon  the  same,  and  against  the  will 
poeeeseion  thereof,  and  ousted  Chase  therefrom^ 
oommitted  divers  acts  of  trespass  by  felling  tim- 
m  the  premises,  and  particularly  in  cutting, 
eQing  ornamental  and  diade  trees  of  great  and 
to  the  premises.  Subsequently,  in  April,  1865, 
igs  in  the  ejectment  suit,  duly  instituted^  Lamby 
efore  the  District  Court  to  show  cause  why  he 
punished  for  the  commission  of  the  acts  above 
or  contempt  of  Court  Lamby  having  appeared. 
After  hearing  and  trying  the  matter  in  issue, 
id  and  adjudged  Lamby  to  be  guUty  of  a  con- 
t  and  of  its  judgment  and  process  by  reason  of 
ained  of,  and  rendered  in  due  form  a  judgment 
x>nviction  against  him,  that  he  be  fined  for 
^h  contempt  in  the  sum  oi  one  hundred  and  fifty 

ings  against  Lamby  as  for  contempt  were  ii^sti- 


I 


'f  ll 


634  Peopub  v.  Dwinsuub.  [Sup.  CL 

Opinion  of  the  Court  —  Curr^,  C  J. 

tated  under  and  by  authority  of  the  Act  entitled  ''  an  Act  for 
the  punishment  of  contempts  and  trespassea/'  passed  in  1862. 
(Laws  1862,  p.  115.)  That  Act  provides  that  "  every  person 
\vho  shall  have  been  or  who  shall  be  hereafter  dispossessed  or 
ejected  from  or  out  of  any  piece^  parcel,  lot  or  tract  of  land 
by  judgment^  decree  or  process  of  any  Court  of  competent  juris- 
diction, and  who,  not  having  legal  right  so  to  do,  shall  re-enter 
into  or  upon,  or  take  possession,  of  any  such  land  or  any  part 
thereof,"  etc,  "  shall  be  deemed  guilty  of  a  contempt  of  the 
Court  by  which  such  judgment  or  decree  was  rendered,  or  from 
which  such  process  issued,  and  shall  be  tried  and  punished 
therefor  in  the  same  manner  and  form  as  now  provided  by  law 
in  case  of  a  contempt  not  committed  in  presence  of  the  Court^ 
The  defense  which  Lamby  made  did  not  satisfy  the  District 
Court  that  his  re-entry  after  he  had  been  dispossessed  under  the 
judgment  in  the  action  of  ejectment  was  by  legal  right  Whether 
the  Court  was  right  or  wrong  upon  the  merits  of  the  issue 
joined  upon  these  proceedings  is  not  the  question  before  us,  but 
whether  the  Court  exceeded  its  jurisdiction  is  the  subject  of 
inquiry. 

The  Act  of  1862  authorized  the  proceedings  taken  whidi 
resulted  in  a  judgment  of  conviction  against  Lamby  for  con- 
tempt. The  Court  had  jurisdiction  of  the  subject  matter  and 
of  the  person  of  the  respondent,  and  even  if  it'  were  admitted 
that  the  Court  erred  upon  the  merits,  it  cannot  be  said  the 
judgment  for  that  reason  was  coram  non  judice.  The  proceed- 
ing must  be  held  to  have  reference  to  the  action  of  ejectment 
and  the  judgment  rendered  therein,  and  the  process  of  execa- 
tion  on  such  judgment  and  the  dispossessing  of  Lamby  from 
the  premises  in  controversy  in  that  action*  The  Act  of  1862 
was  designed  not  only  to  protect  the  Court  itself  from  con- 
tempt of  its  authority,  judgment  and  process,  but  also  to  give 
to  the  party  materially  injured  by  the  acta  constituting  the 
contempt,  an  additional  remedy  in  the  action  for  the  restora- 
tion to  him  of  what  he  was  entitled  to  by  the  judgment,  and 
of  which  he  had  been  deprived  by  the  acts  constituting  the 
contempt     The  second  section  of  the  Act  of  1862  provides 
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xmyiction  of  the  party  le^nterii^  in  defiance  of 

and  of  the  process  thereon  issued  and  executed, 

the  Court  shall  immediately  issue  an  alias  pro- 

to  the  proper  officer,  and  requiring  him  to  restore 

itled  to  the  possession  ci  the  property,  under  the 

nent  or  process,  to  the  possession  of  which  he  shall 

possessed  by  the  wrongful  conduct  or  act  declared 

to  be  a  contempt 

the  opinion  the  relator  has  mistaken  his  remedy, 
writ  of  certiorari  should  be  dismissed,  and  it  is 
J  ordered. 

•I  ooncnmngi 

st  Court  had  jurisdiction  to  inquire  and  determine 
re-entry  of  the  applicant  for  the  writ  of  review, 
been  dispossessed  under  the  judgment  and  execu- 
rithout  legal  right  so  to  do/^  The  Court)  after 
isdiction  of  the  person  for  that  purpose,  examined 
led  the  question  in  the  proper  form.  It  may  or 
e  erred  in  the  conclusion  attain^;  but  however 
error  in  judgment  in  respect  to  a  question  which 
authorized  to  investigate  and  determine  does  not 
excess  of  jurisdiction.  If  it  did,  every  error  com- 
le  Court  in  the  course  of  judicial  investigation 
excess  of  jurisdiction.  I  think  the  Court  regu- 
l  its  authority,  and  did  not  exceed  its  jurisdiction ; 
;hi8f  we  are  not  authorized  to  inquire  in  this  pro- 
3  cannot  correct  mere  errors  on  the  writ  of  review. 
^  Sees.  456,  462.)     The  writ  must  therefore  be 
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r  TuAh  SxnoBM.'—'in  an  tzamfnatloa  af  trial  jvron  aa  to 
tenc7»  IB  a  erlmlnal  caae,  tha  iefendant  la  not  restricted  to  tbe 
diar  tba  juror  caa  trj  tha  caaa  ani  T»der  a  Taidlct  nnder  tne 
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Uiw  as  declared  bj  tha  Court,  and  QpoD  the  evldaiica  adduced,  wltboot  r 
gard  to  any  preTioualy  formed  opinion. 
C6MPI3TB3ICT  ov  JuBOB. —  The  compete&cj  «f  a  Joror  aiast  ba  dttarmlned  ly  tl 
Court,  and  not  lij  th^  juror. 

Appbai.  from  the  District  Oourt^  Eigkth  Judicial  Distrio 
Eiimboldt  County. 

The  defendant  waa  indicted  for  murder,  and  was  conviete 
of  murder  in  the  first  degree  and  sentenced.  The  defemdaii 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court* 

Bobinson  d  Dufdap,  for  Appellant 

/•  0.  McCvUough,  Attomey-General,  for  the  Peoph* 

By  the  Court,  Sandebson,  J. 

It  appears  from  the  record  in  this  case  that  as  counsel  f( 
the  defendant  was  about  to  commence  the  examination  of  pe 
sons  called  as  jurors,  touching  their  competency,  the  presidis 
Judge,  of  his  own  motion,  ruled  that  the  examination  shod 
be  oonfined  to  the  question :  "  Whether  a  juror  could  or  coul 
not  try  the  case  and  render  a  verdict  under  the  law  as  declare 
by  the  Court  and  upon  the  evidence  adduced  upon  the  triii 
without  regard  to  any  previously  formed  opini<ms;''  to  whic 
ruling  the  counsel  excepted. 

The  subsequent  proceedings  show  that  this  rule  was  prad 
cally  applied  and  uniformly  adhered  to  as  a  test  of  competenc 
during  the  whole  time  the  jury  was  being  impanelled.  Und( 
its  operation  no  less  than  five  persons,  who  stated  in  decide 
terras  that  they  had  either  formed  or  expressed  an  unqualifie 
opinion  as  to  the.  guilt  or  innocence  of  the  defendant,  wei 
adjudged  competent  jurors,  upon  their  giving  an  affirmati^ 
answer  to  the  stereotyped  question  of  the  Court  Under  i 
operation  the  pertinent  questions  of  counsel  and  the  answe 
tliereto  clearly  showing  legal  incompetency  on  the  part  of  son 
of  the  jurors  were  entirdiy  ignored  and  disregarded,  ai 
the  question  suggested  by  the  Court  was  made  the  sole  test  < 
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oampetenqr;  aa  if,  instead  of' being  oontraiy  to  w&rj  known 
1^1  principle^  it  embodied  all  the  rales  of  law  bearing  upon 
the  question  under  inyeetigatioiL  Under  its  operation  each 
juror  was  made  the  judge  of  his  own  oomtpeten^j,  instead  of 
the  Court;  and  his  own  opinion  as  to  his  fitness^  instead  of 
the  law  of  the  land,  was  made  the  rule  of  decisiom  The  law 
does  not  subject  the  liberty  and  life  of  the  citifleii  to  the  hazard 
of  such  a  rule.  If  it  did^  the  right  of  trial  by  jury  would  be- 
came of  very  doubtful  valueu 
Judgment  reversed  and  new  trial  orderedi 


JOHN  GILLAM  Am  J.  0.  POTTER  v.  DAVID  SIGMAN. 

OBJBcnoir  TO  Misjoiitdkb  or  Pabtics  Plaimtxit.-~>  The  objection  that  too 
nany  persons  are  Jolneia  as  plaintiffs  most  bs  taken  ad?antago  of  by  dt- 
BBorrer,  If  It  appear  on  the  faee  of  the  ooaplaJat^  aaA  If  It  does  not  so 
appear,  by  answer,  or  the  same  Is  waiTed. 

Amendment  to  Answkb  dubino  Tbial. —  If  the  defendant  does  not  know  (hat 
too  many  persons  are  joined  as  plafaitlffs  nntll  the  same  appears  In  of Idence, 
ho  should  then  apply  for  leavo  to  amend  his  answer. 

DnvuLi.  Doas  not  baibv  isaun  or  MisJoiNoaa  or  Pbanmrrs.-— Where  two 
are  joined  as  plaintiffs  In  an  action  for  the  recotery  of  possession  of  land, 
a  denial  In  the  answer  that  the  plaintiffs  were  In  possession  of  the  land,  does 
not  present  the  issoe  of  a  misjoinder  of  either  of  the  plaintiffs. 

Pfeoor  ow  A  ConmBSAffiON. —  If  the  plaintiff,  during  a  trial,  draws  out  of  sue 
of  his  witnesses  part  of  a  eooTersatlon  between  the  plaintiff  and  another 
person,  the  defendant  la  entitled  to  prove  by  his  witnesses  the  whole 


OoxTSBSATioNa  iH  IDyidbncb.— A  deolamtlon  made  by  a  third  peraon  to  and 
In  the  preoenee  of  the  parties  engaged  In  a  controTOrsy,  at  the  time  of  the 
doing  of  an  act  by  one  of  them  that  becomes  the  sobjeet  of  an  action.  Is 
admissible  In  erldence,  and  becomes  a  part  of  the  ret  gmtm, 

CoMrLAXifT  IN  FoaciBLn  Bntst  and  Dbtainnb. —  A  complaint  In  forefbie  entry 
and  detainer  should  not  contain  allegations  respecting  the  defendant's  ap- 
propriation of  personal  property. 

Appxal  from  the  County  Conrt^  Napa  County, 

The  complaint  arverred  that  the  defendant,  sinee  his  forcible 
entry  and  detainer,  had  been  occupying  the  premisee  and 
using  the  stock  in  trade  and  tools  of  the  plaintiffs,  and  appro- 
priating the  same  to  his  own  use  and  benefit,  and  that,  if 
defendant  was  not  restrained  by  I^al  process,  the  x»x>perty  of 
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plaintiffs,  of  tlie  yaltie  of  one  thousand  dolIarBi  would  be  rei 
dered  yalueless,  or  appropriated  by  defendant  to  bis  own  job 
before  the  case  could  be  heard.  The  defendant  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 
Hartson  &  Tucker,  for  Appellant,  as  to  the  refusal  of  th 
Court  to  allow  defendant  to  piOTe  the  conyersation  betwee 
Lillie  and  defendant  in  Gillam's  presence,  cited  1  Greenlea 
on  Evidence,  225,  and  aa  to  a  misjoinder  of  plaintiffs  b; 
making  Potter  one  of  plaintiffs,  1  Chittj  on  Pleadings,  66. 

They  also  argued  that  the  action  of  forcible  entry  and  dc 
tainer  was  quasi  criminal,  and  in  derogation  of  the  commai 
law,  and  the  statute  must  be  strictly  construed,  and  that  ther 
must  be  a  joint  possession  and  a  joint  ouster  to  enable  plain 
tiffs  to  unite  in  the  action. 

P.  TF.  5.  Bayle,  for  Bespondents^  argued  that  the  anawe: 
admitted  the  possession  of  plaintiffs,  as  charged  in  the  com 
plaint,  and  that  an  issue  as  to  their  joint  possession  could  nd 
now  be  raised,  and  that  the  rules  of  pleading  adopted  in  othei 
civil  cases  applied  to  forcible  entry  and  detainer,  and  citec 
Laws  1863,  Sec.  14,  p.  655;  Ooodwin  v.  HammoTid,  13  Cal. 
169 ;  Riddle  v.  Baker,  Id.  802,  and  Pwyne  v.  Treadwell,  U 
Gal.  243. 

He  also  made  the  points  that  def^idants  had  not  taken  the 
objection  to  a  misjoinder  of  parties  plaintiff,  either  by  demur- 
rer or  answer,  and  that  lillie's  declaration  was  hearsay,  and 
not  admissibla 

By  the  Court,  Bnonn,  J« 

This  is  an  action  of  forcible  entry  and  detainer.  The  plain- 
tiffs allege  that  they  and  each  of  them  were  in  the  peaceable 
and  actual  possession  of  a  town  lot  in  the  Town  of  St.  Helena, 
and  that  while  they  were  so  in  possession,  on  or  about  the 
4th  day  of  February,  1865,  the  defendant  illegally  and  forcibly 
entered  into  and  upon  said  premises,  and  ejected  the  plaintiffs, 
and  from  thence  has  forcibly  detained,  and  still  does  forcibly 
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detain,  the  pofisessicm  from  the  plaintiffs.  The  defendant,  for 
answer,  among  other  things,  denies  **  that  on  the  4th  day  of 
February,  1865,  said  plaintiffs  were  in  the  possession  of  the 
premises  described  in  the  complaint,^'  and  he  denies  the  alleged 
forcible  entry  and  detainer. 

It  appears  from  the  evidence  that  upon  the  premises  there 
were  a  blacksmith  shop,  a  wood  shop  and  a  room  adjoining 
the  wood  shop;  that  on  the  4th  of  February,  the  time  of  the 
alleged  forcible  entry,  Gillam  was  in  possession  of  the  wood 
shop.  Potter  in  possession  of  the  blacksmith's  shop,  as  Gillam's 
lessee,  and  defendant  in  possession  of  the  room  adjoining  the 
wood  shop,  occupying  it  with  the  permission  of  both  of  the 
plaintiffs;  that  the  defendant  on  that  day  forcibly  ejected 
Gillam  from  the  wood  shop,  but  did  not  interfere  with  Potter, 
nor  forcibly  enter  upon  any  portion  of  the  premises  except 
the  wood  shop.  The  plaintiffs  had  verdict  and  judgment  for 
tbe  restitution  of  the  whole  of  the  premises. 

The  defendant  assigns  for  error  the  refusal  of  the  Oourt  to 
give  to  the  jury  three  certain  instructions,  which  together 
amount  to  this:  that  unless  the  jury  are  satisfied  from  the 
evidence  that  at  the  time  of  the  forcible  entry,  both  of  the 
plaintiffs  occupied  the  premises,  and  occupied  them  jointly, 
they  must  find  for  the  defendant;  in  other  words,  that  if  the 
evid^ice  shows  that  Joo  many  pers<m8  have  beai  joined  as 
plaintiffs,  they  must  fail  in  the  action. 

Misjoinder  of  plai/ntiffs. 

The  rule  at  common  law  was  that  the  objection,  if  it  appear 
on  the  record,  may  be  taken  advantage  of  by  demurrer,  in 
arrest  of  judgment,  or  a  writ  of  error;  or  if  the  objection  do 
not  appear  on  the  face  of  the  pleadings,  it  would  be  a  eround 
of  nonsuit  on  the  trial.  (1  Chit  Plea.  66.)  But  a  different 
rule  has  been  established  by  the  Practice  Act 

One  of  the  grounds  of  demurrer  stated  in  section  forty  of 
the  Practice  Act  is  a  misjoinder  of  parties  plaintiff  or  defend* 
ant,  where  the  objection  appears  upon  the  face  of  the  com- 
plaint ;  and  if  the  misjoinder  does  not  so  appear,  it  ia  provided 
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by  section  forty-four  that  the  objection  may  be  takea  by 
answer;  and  section  forty-five  declares  that  if  such  objection 
be  not  taken  either  by  demurrer  or  answer  —  that  is,  by  demur- 
rer when  the  defect  appiears  upon  the  facje  of  the  complaint,  or 
by  answer  when  it  does  not  so  appear  —  it  shall  be  deemed  to 
be  waived.  Here  the  defect  did  not  appear  upon  the  face  of 
the  complaint,  and  the  defendant  should  have  taken  the  objec- 
tion by  his  answer.  The  defendant  is  presumed  to  be  able  to 
meet  every  allegation  of  the  complaint,  either  positively  or 
upon  information  and  belief.  If  it  is  true — as  the  evidence 
that  was  introduced  strongly  tended  to  prove — that  Gillam 
and  Potter  were  in  possession  in  severalty  of  distinct  portions 
of  the  premises  mentioned  in  the  complaint^  and  that  Gillam 
alone  was  in  the  possession  of  the  wood  shop,  the  only  por^ 
tion  upon  which  it  can  be  claimed  a  forcible  entry  was  made, 
the  defendant  is  presumed  to  know  or  have  information  and 
belief  of  that  fact;  but  if  he  did  not,  there  could  have  been 
no  dijQGiculty  in  his  procuring  leave  to  amend  his  answer  and 
the  plaintiff  to  amend  the  complaint,  upon  that  fact  appear- 
ing in  evidence.     (Bansteel  v.  Vanderhilt,  21  Barb.  26.) 

The  evidence  shows  a  misjoinder  of  the  plaintiff  Potter,  and 
the  defendant,  under  the  imperative  rule  of  the  statute^  should 
have  taken  advantage  of  the  defect  by  answer.  The  rule,  in 
case  the  defect  does  not  appear  upon  the  face  of  the  complaint^ 
is  as  inflexible  as  when  it  does  appear  there;  and  the  pre- 
sumption of  a  waiver  of  the  objection,  when  there  is  in  truth 
a  misjoinder,  though  not  appearing  era  the  face  of  the  com- 
plaint, and  tiie  defendant  has  failed  to  take  the  objection  by 
answer,  is  as  conclusive  as  when  it  does  appear  upon  the  face 
of  the  complaint  and  the  defendant  has  failed  to  take  the 
objection  by  demurrer.  We  think  no  question  would  be  made 
if  in  this  case  the  plaintiffs  had  stated  that  Gillam  alone  was 
in  the  possession,  and  the  defendant  had  failed  to  demur  on  the 
ground  of  the  misjoinder^  that  be  would  be  deemed  to  have 
waived  the  objection* 
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Issue  of  misjoinder  of  plaintiffs. 

The  denial  of  the  def  endant,  that  on  the  4th  day  of  Febrnary, 
1865,  the  plaintiffs  were  in  possession  of  the  premises^  giving 
it  the  most  favorable  construction  for  him,  amounts,  at  most, 
to  no  more  than  a  denial  that  both  plaintiffs  were  in  possession, 
and  it  certainly  does  not  present  the  issue  of  the  misjoinder  of 
either  of  the  plaintiffs.  (Posgate  v.  Herkimer  Nav.  and  Hyd. 
Co.,  12  JSr.  Y.  582.)  That  objection  being  waived,  it  was  not 
^fror  to  refuse  those  instructions. 

Conversations  in  evidence. 

On  the- trial  the  plaintiff  Gillam  testified  as  a  witness  in  his 

0^  behalf,  that  on  the  4th  of  February,  1865,  the  defendant 

find  one  Lillie  were  in  the  wood  shop,  and  Gillam  having  come 

^  the  shop  from  another  building,  at  the  request  of  Lillie  or 

^®  defendant,  Lillie  and  Gillam  entered  into  a  conversation 

wnt  the  shop  and  tools,  and  during  the  conversation  Lillie 

^^ed  to  the  defendant  a  paper,  saying  he  had  sold  his  inter- 

^  the  shop  and  tools  to  the  defendant;  and  upon  the  wit- 

^   Proceeding  further  to  state  the  conversation  of  Lillie  he 

'*^  stopped  by  the  Court,  upon  the  objection  of  the  plaintiffs' 

eftWiisel.     The  defendant  subsequently  offered  to  prove  by  his 

own  witnesses  what  Lillie  in  that  conversation  said  to  Gillam, 

in  regard  to  putting  the  defendant  in  possession  of  the  shop, 

but  the  testimony  was  excluded  upon  the  objection  of  the 

plaintiffs. 

The  testimony  was  admissible  upon  two  grounds.  The  plain- 
tiffs had  drawn  out  a  part  of  the  conversation,  and  that  gave 
the  defendant  the  right  to  call  for  the  remainder.  The  con- 
versation having  taken  place  at  the  time  of  the  alleged  forci- 
ble entry,  and  it  relating  to  the  subject  matter  of  the  contro- 
versy between  the  parties,  formed  a  part  of  the  res  gestm* 
The  facts,  circumstances,  or  declarations  which  grow  out  of 
the  principal  fact  in  question,  which  are  contemporaneous  with 
it,  and  serve  to  illustrate,  qualify  or  e^qplain  it|  oonstituU 
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the  res  gestcB.  The  declaration  of  a  third  person,  made  to  an 
in  the  presence  of  parties  engaged  in  a  controversy,  at  the  tim 
of  the  doing  of  an  act  by  one  of  them,  that  becomes  the  sul 
ject  of  an  action,  may  not  only  be  well  calculated,  but  essei 
tial,  to  explain  the  motives,  conduct  and  acts  of  the  parties 
There  is  no  distinction  in  principle  between  such  a  declari 
tion,  and  one  made  at  the  same  time  by  one  of  the  parties 
(1  PhiL  Ev.,  C.  H.  and  E.  Notes,  p.  188,  Note  81.) 

Counsel  will  of  course  understand  that  we  do  not  undertak 
to  accord  any  definite  value  to  the  declaration  when  given  ij 
evidence;  and  if  it  should  turn  out  that  the  declaration  wa 
as  the  parties  assume  it  to  have  been — that  Lillie  had  put  tb 
defendant  in  possession  of  the  shop  —  it  might  have  but  sligh 
tendency  to  prove,  that  at  that  time  the  defendant  in  fact  hai 
the  possession. 

As  the  cause  must  go  back  for  a  new  trial,  where  the  pai 
ties  may,  if  necessary,  procure  leave  to  amend  their  pleadings 
and  as  we  have  adverted  to  a  defect  in  the  answer,  it  is  no 
improper  to  say  that  this  action  being  designed  by  the  st«tut< 
as  a  remedy  for  certain  injuries  to  the  possession  of  real  prop 
erty,  the  plaintiffs'  allegation  respecting  their  tools  and  stocl 
in  trade  in  the  shop,  and  the  defendant's  appropriation  thero: 
to  his  own  use,  have  properly  no  place  in  the  complaint 

Judgment  reversed  and  the  cause  remanded  for  a  new  trial 

Mr.  Justice  Sawysb  expressed  no  opinion. 


THE  PEOPLE  1^.  JOHN  ROONEY  et  alt. 

JoooMBNT  AQAiifflT  BmTiM  oiT  OmcxjLL  BoinM.p—  A  jadgmMit  IB  «B  acdM 
affaJnst  the  sureties  on  an  official  bi»nd,  for  a  defalcation  of  the  prindpal, 
should  first  fix  the  amount  of  the  defalcation,  and  then  proceed  with  a  sep 
arate  Judgment  against  each  of  the  sureties  for  the  full  aaoont  fto  which  b( 
made  himself  liable  In  the  bond,  and  coats,  and  then  doM  with  a  prvrlso, 
that  each  judgment  shall  be  satisfied  by  tha  collection  or  pajmcnt  of  thi 
amount  of  the  defalcation,  and  costs. 

Appxal  from  the  District  Court,  Thirteenth  Judicial  Dit- 
trict,  Mariposa  Oounty. 
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Booney  was,  on  the  2d  day  of  September,  1868,  elected 
Treasurer  of  Mariposa  County,  and  the  other  defendants,  nine 
in  number^  signed  his  official  bond  as  sureties,  each  obligating 
himself  in  a  different  sum.  This  action  was  brought  on  the 
bond  against  Rooney  and  his  sureties,  to  recover  the  amount 
of  his  defalcation.  The  penal  sum  of  the  bond  was  twenty- 
five  thousand  dollars*  The  judgment  of  the  Court  below  re- 
cited the  amount  of  the  defalcation  to  be  one  thousand  two  hun- 
dred and  thirty-six  dollars  and  thirty-six  cents,  and  then  recited 
the  penal  sum  of  the  bond,  and  the  amount  for  which  eax^ 
surety  had  bound  himself,  and  then  a  separate  judgment  was 
rendered  against  each  surety  who  had  signed  for  a  greater 
amount  than  the  defalcation,  for  the  full  amount  of  the  defalca- 
tion and  costs,  and  against  each  surety  who  had  signed  for  a  less 
amount  than  the  defalcation,  for  the  amoimt  for  which  he  signed 
and  costs. 

The  defendants  appealed. 

Alexaaider  Deering,  for  Appellants 
Campbell  <£  BvrckhdUer,  for  Bespondent 
By  the  Court,  Sakbxbsoh,  J. 

In  actions  like  the  present  the  judgment  should  first  fix  the 
amount  of  the  defalcation  or  recovery  and  thereafter  proceed 
with  a  separate  judgment  against  each  of  the  sureties  for  the 
full  amount  for  which  he  has  made  himself  liable  in  the  bond 
and  costs,  and  then  close  with  a  proviso  to  the  effect  that  eacli 
shall  be  satisfied  by  the  collection  or  payment  of  the  amount  of 
the  defalcation  or  recovery  and  costs.  An  example  is  found  in 
the  case  of  The  People  v.  Love  ei  ai,,  25  CaL  520.  The  judg- 
ment in  this  case  is  not  therefore  in  the  proper  form  and  mu^ 
be  modified  so  as  to  meet  the  views  here  indicated. 

Ordered  accordingly. 

Hr.  Justice  Sawyxb  expressed  no  opinion* 
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JOSEPH  GRANT  v,  JOSEPH  H.  MOORE  and  R  J 

MOORE. 

Ordeb  Gkantino  a  New  Tbial. —  If  the  Court  below  makes  an  order  irmnttn 
a  new  trial,  and  for  any  cause  the  order  was  oorreet,  the  appellate  Ooart  wfl 
not  set  It  aside  because  the  reason  assigned  for  It  maj  hare  been  wnms. 

ICaliciods  Prosecction. —  To  maintain  an  action  for  malicious  proeecutloi 
the  primary  question  to  be  considered  Is  the  want  of  probable  cause  for  th 
prosecution  complained  of,  and  this  muat  be  eatabltehed  before  plaintiff  eai 
recoyer. 

Baxk. —  From  the  want  of  probable  cause,  malice  may  be  Inferred ;  bat  fros 
the  most  express  malice  want  of  probable  cause  cannot  be  Implied. 

Wajtt  of  Pbobablb  Causb  IK  BlALiciODS  Pbosbcdtiok.— ^  In  an  action  for  mall 
clous  prosecution,  the  want  of  probable  cause  Is  a  mixed  Questka  «f  lai 
and    fact 

Ths  Want  of  Pbobablb  Gauss  not  to  bb  submittbd  to  a  Jitbt. —  In  ai 
action  for  malicious  prosecution.  It  Is  erroneous  for  the  Court  to  leave  t 
the  jury  the  decision  of  the  question  whether  the  facts  they  may  find  wU 
amount  to  a  want  of  probable  cause. 

How    JUBT    TO    BB    INSTBUCTBD    ON    WANT    OF    PBOBABLB    CAUSB. In    SB    BCtlO! 

for  malicious  prosecution.  If  the  facts  are  doubtful,  the  Court  should  Instruc 
the  Jury  that  If  they  find  the  facts  In  a  certain  wsf,  there  was  bo  probable 
cause,  and  their  Terdlct  should  be  for  plaintiff;  but  If  they  find  in  anothe 
way,  there  was  probable  cause,  and  their  Terdlct  should  be  for  the  defendant 

Wbbn  tbbbb  is  Pbobablb  Causb. —  If,  In  an  action  tor  malicious  prosecutloa 
It  appears  that  the  defendant  had  a  cause  of  actloB  In  the  ^case  alleged  t 
hare  been  maliconsly  brought,  althoash  for  a  much  less  amoont  than  claimed 
thers  was  probable  cause,  and  the  Court  should  irant  a  nonsuit. 

Plaintiff  must  pbotb  Want  of  Pbobablb  Causb. —  In  an  action  far  man 
dous  prosecution  the  bnrden  is  «d  the  ptalatlff  ts  show  sfflnnattTsly  •  was 
«f  probabls  canscL 

Appeal  from  the  District  Courts  Fifteenth  Judicial  DiBtrict 
Oily  and  Coimty  of  San  FranoiBea. 

The  facts  are  stated  in  the  opinion  of  the  Ck>nrL 

Edward  Tompkins,  for  Appellant 

The  Court  erred  in  holding  that  the  qnestion  of  want  o 
probable  cause  is  a  mixed  question  of  law  and  fact,  to  b 
determined  by  the  Court  The  mere  statement  that  there  ar 
facts  to  be  determined,  when  there  is  a  jury,  settles  by  wh(Hi 
they  are  to  be  decided.  It  is  as  exclusively  the  province  o 
the  jury  to  find  the  facts  as  of  the  Court  to  determine  the  law 
and  the  very  authorities  cited  by  the  Court  in  its  opinioi 
sustain  in  the  fullest  maimer  the  law  as  stated  by  the  Ck)ur 
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in  its  <^ai^  to  the  jiuy.  The  charge  was  ri^t,  and  the 
modesty  of  the  Court  has  made  it  admit  itself  in  error^  when 
in  fact  no  error  had  been  committed.  An  examination  of  the 
cases  will  demonstrate  this  in  the  fullest  manner.  These 
cases  are:  Potter  v.  SecUe,  8  CaL  220;  Besson  v.  Southard,  10 
N.  T.  236;  BtdJclejf  v.  Smith,  2  Ihier,  260,  and  Bulkley  v. 
KiUUas,  2  Selden,  348.  These  are  the  cases^  and  the  whole 
of  them,  upon  which  the  Court  below  has  decided  that  '^the 
want  of  probable  cause  is  a  mixed  question  of  law  and  fact, 
to  be  determined  by  the  Court'*  —  the  fact  as  well  as  the  law 
—  and  that  ^^in  actions  of  this  nature"  the  province  of  the 
jury  is  gona  Whether  there  be  conflict  in  the  evidraioe  or 
not,  the  Court  decides  all  but  the  amount  of  damages.  Whether 
the  facts  eodst  that  under  the  law  show  a  want  of  probable 
cause  is  the  gist  of  the  whole  action.  They  do,  or  they  do 
not,  and  the  whole  scope  and  bearing  of  the  cases  cited  and 
relied  on  by  the  Court  below,  is  that  the  jnry  are  not  only 
the  judges,  but  the  oniy  judges  of  that  plain  question  of  fact 
If  there  is  no  dispute  about  their  existence  or  their  non- 
existence, then  Aeee  cases  say  that  the  question  becomes  entirely 
one  of  law  for  the  Court,  because  there  is  nothing  for  the  jury 
to  decide.  Facts  that  are  undisputed  do  not  need  a  verdict  to 
settle  them^  In  every  case  the  distinction  is  kept  plainly  in 
view  between  the  cases  where  there  is  no  conflict  in  the  evi- 
dence and  those  in  which  there  is —  and  in  Potter  v.  Seale,  the 
Court  go  on  and  dispose  of  the  case  upon  the  express  grounds 
(page  221)  that  the  witnesses  toe  unimpeached,  ^and  there  is 
not  the  slightest  perceptible  conflict  between  them.*'  The  Court 
add :  ''  It  is,  then,  one  of  the  cases  where  the  circumstances  are 
clearly  established;  and  the  only  question  to  determine  is, 
whether  these  circimistances,  in  themselves^  constitute  probable 
cause.'' 

In  the  case  of  Hasten  v.  Deyo,  2  Wendell,  427,  Mr.  Justice 
Harcy  has  anticipated  the  question  here.  He  says:  '^It  is 
conceded  on  all  hands  that  the  question  of  probable  cause  is  a 
mixed  questiotk  of  law  and  fact;  and  it  would  seem  necessarily 
to  result  that  the  jury  are  to  say  whether  the  eizcomstanceii 
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relied  on  to  show  probable  cause  really  existed,  and  the  Coi 
are  to  decide^  if  they  did  exist,  whether  th^  constituted  pn 
able  cause.  A  Judge,  therefore,  who  should  assume  the  ri^ 
to  determine  the  whole  question,  to  the  exclusion  of  the  jui 
would  encroach  upon  their  province." 

After  stating  that  in  that  case,  as  here,  it  was  contended 
the  defendant  that  the  Judge  and  not  the  jury  is  to  determi 
the  question,  of  probable  cause,  he  proceeds:  "It  being,  as 
admit,  a  mdxed  question  of  law  and  fact,  this  general  den 
of  the  right  of  the  jury  to  participate  in  its  decision  woi 
establish  an  exception  to  that  great  and  salutary  principle  tl 
lies  at  the  foundation  of  the  right  of  trial  by  jury  —  ad  que 
tiones  facti,  non  respondent  judices;  ad  qtuBstiones  legis,  n 
respondent  juraiores/* 

If  it  was  admitted  that  any  such  tedmical  rule  existed  el 
where  as  is  claimed  by  the  respondents,  is  there  any  reas 

I  why  it  should  be  introduced  here?    The  policy  of  the  law 

to  keep  all  its  proceedings  as  simple  and  uniform  as  possib 
Our  Constitution  and  Practice  Act  manifestly  aimed  at  1 
entire  separation  of  the  provinces  of  Court  and  jury,  I 
former  is  not  even  to  charge  the  latter  upon  questions  of  fa 
If  it  states  the  testimony,  (Practice  Act^  Sec  195,)  so  jealoui 
is  the  distinction  guarded,  that  it  is  required  at  the  same  tii 
\  to  "  inform  the  jury  that  they  are  the  exclxisive  judges  of 

\  questions  of  fact"     Where  is  the  authority,  and  if  it  exist 

\  where  would  be  the  wisdom,  in  grafting  on  a  judicial  amei 

/  ment  to  the  statute,  so  that  it  should  read,  "  except  in  actic 

for  malicious  prosecution,  and  then  the  Court  shall  deci 
both  the  law  and  the  fact?" 

D,  8.  Wilson,  and  S.  M.  Wilson,  for  Respondents,  argu 
that  the  Court  erred  in  leaving  the  question  of  probable  eai 
for  the  prosecution  of  the  attachment  suit  to  the  jury,  a 
cited  Potter  v.  Sedle,  8  CaL  220;  Bulhley  v.  Smith,  2  Du 
272 ;  Besson  v.  Southard,  10  K  Y.  286 ;  Mums  v.  Dupont, 
American  Leading  Cases,  209 ;  and  Savage  v.  Brewer,  16  Pi 
453.     They  also  argued  that  the  proof  of  the  three  hundi 
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ine  dollars  due,  defeated  the  action,  because  there 
Ij  '' probable  cause,''  but  acttuil  cause  of  action; 
plaintiff  intended  relying  on  excessive  attachment, 
are  made  that  his  cause  of  action,  and  that  it  was 
fact  that  the  suit  must  have  been  ended  and  deter 
vor  of  the  plaintiff;  that  here  it  was  decided  against 

far  as  cause  existed  at  the  time  of  the  bringing  of 
id  cited  VanderbiU  v.  Mathiaa,  6  Duer,  807 ;  Oar- 
AngeUg,  6  Wend.  420;  and    Peatile  r.  Simpaan, 

30« 


[>urt,  Ctjbbxt,  0.  J. 

)laint  in  this  action  is  in  die  usual  form  for  mali- 
mtion.  Its  material  allegations  were  traversed  by 
nts'  answer.  The  cause  was  tried  by  a  jury,  and 
five  thousand  dollars  was  rendered  for  the  plaintiff 
defendants,  on  which  judgment  was  entered.  The 
thereupon  applied  for  a  new  trial,  which  the  Court 
anted.  From  this  order  the  plaintiff  has  appealed. 
i  for  a  new  trial  was  based  <m  several  distinct 
rhe  reason  which  the  Judge  assigned  for  making 
ras  that  the  Court  erred  in  submitting  to  the  jury 
i  of  "  want  of  probable  cause  "  for  the  prosecution 
n,  which  the  plaintiff  alleged  in  his  complwit  was 
hshle  cause  and  malicious. 

Hants'  position  is  that  the  Cburt  erred  in  granting 
ppealed  from,  on  the  ground  assigned  therefor,  and 
I  made  to  authorities  bearing  on  the  subject,  to 
the  charge  to  the  jury  on  the  point  was  proper, 
le  reason  given  for  granting  a  new  trial  was  not 
d,  but  in  itself  erroneous.  Were  we  of  the  opinion 
as  in  error  in  respect  to  the  exact  question  on  which 
as  made,  we  would  not  be  justified  in  reversing  it, 
ere  was  any  other  ground  on  which  the  order  should 
nade.  If  for  any  cause  the  verdict  and  judgment 
ve  been  set  aside  and  a  new  trial  granted^  the  order 
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should  be  allowed  to  stand,  wbether  the  reason  assigned  for  it 
was  right  or  wrong.  To  hold  otherwise  would  be  to  deprive  the 
defendants  of  a  right  to  which,  if  error  intervened,  they  were 
entitled  ex  debito  justiticB. 

The  action  which  the  plaintiff  alleges  in  his  complaint  was 
prosecuted  against  him  by  the  defendants  maliciously  and 
without  probable  cause,  was  an  action  of  assumpsit,  broughi 
by  the  defendant  Joseph  H.  Moore  against  the  plaintiff  Joseph 
Grant,  in  the  District  Court  of  the  Twelfth  Judicial  District, 
on  the  30th  of  October,  1863,  for  the  recovery  of  twenty-one 
hundred  and  fifty  dollars,  with  interest  thereon  from  the  15th 
of  August  then  last  past.  Moore's  complaint  was  duly  veri- 
fied. At  the  time  the  action  was  commenced  a  writ  of  attach- 
ment was  sued  out,  and  placed  in  the  hands  of  the  Sheriff, 
who  on  the  same  day  attached  a  fire-proof  safe,  the  property 
of  Grant,  and  on  the  day  following  attached  certain  shares  of 
stock  in  a  gold  and  silver  mining  company,  supposed  to 
belong  to  Grant,  but  which  in  fact  belonged  to  other  persons. 
Grant,  by  a  verified  answer,  denied  that  he  owed  Moore  any- 
thing whatever.  The  cause  was  referred  to  and  tried  by  a 
referee,  and  the  result  was  that  Grant  obtained  against  Moore 
a  judgment  for  three  dollars  and  twenty-five  cents. 

W&ni  of  probable  cause  in  action  for  maliciotu  prosecution. 

To  maintain  an  action  for  malicious  prosecution,  the  pri- 
mary question  to  be  considered  is  the  want  of  probable  cause 
for  the  prosecution  complained  of*  From  the  want  of  proba- 
ble cause,  malice  may  be  inferred;  but  from  the  most  express 
malice  the  want  of  probable  cause  cannot  be  implied.  (Potter 
V,  Scale,  8  Cal.  220 ;  Pangbum  y.  BuU,  1  Wend.  352 ;  Stodcly 
V.  Hadridge,  8  C.  &  P.  18.) 

The  learned  Judge  who  tried  the  case  charged  the  jury  that 
probable  cause  is  a  mixed  question  of  law  and  fact;  that 
where  there  is  no  dispute  about  facts  it  is  the  duty  of  the 
Court  to  determine  whether  there  was  probable  cause  for  the 
prosecution  or  not,  and  then  said:  ''But,  ajs  in  this  case, 
where  the  factSi  which  were  adduced  as  proof  of  want  of 
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ise^  are  contro\ cried,  conflicting  evidence  is  to  be 
1  the  credibility  of  witnesses  ig  to  be  parsed  iipaiip 
stion  for  the  jury,  under  the  instructions  of  the 
the  law,  to  decide  whether  or  not  there  was  prob- 
er the  prost^ciitioii  of  the  suit  by  defendantfl*^*  The 
hen  directed  to  first  ascertain  and  find  from  the 
i^hether  or  not  the  defendantflj  at  the  time  tiey 
the  action  and  procured  to  be  issued  therein  from 

Didtriet  Court  an  attachment  againat  the  prop^ 
plaintiff,  had  reason  to  believe  the  plaintiff  was 
Foseph  H-  Moore,  defendant^  in  the  sum  of  twenty- 
I  and  fifty  dollars,"  The  Judge  next  instructed 
It  "probable  cause  ia  a  suspicion  fonijded  on  cif^ 
mfficiently  strong  to  warrant  a  reasonable  man  in 
lat  tlie  charge  is  true;''  and  also  that  a  want  of 
188  could  not  be  inferred  from  any  malioe  on  the 
defendantd  towards  the  plaintiff^  if  in  fact  such 

found  to  have  existed^  and  thereupon  further 
i  if  the  jury  should  come  to  the  conclusion  that 
jse  existed  for  the  defendants  to  commence  and 
e  action  of  Moore  against  Grant^  or  that  they 
k1  by  an  honest  and  reasonable  oonviction  of  the 
e  same,  the  verdict  should  be  for  the  defendants; 

the  evidence  the  jury  should  find  the  action  to 
ifmnienced  and  tlie  attachment  sued  out  and  prose- 
i6  defendants  without  probable  cauae  and   mail* 

ahould  find  for  the  plaintiff. 

fTobable  aitiSB  a  mixed  question  of  law  and  fact. 

imiliar  language  of  the  authorities  on  the  subject  at 
>T  malicious  prosecution  that  the  want  of  probable 
tsed  question  of  law  and  fact     Mn  Justice  Duer, 

V,  Smith,  2  Duer,  271,  denominated  the  phrase 
jtion  of  law  and  fact  **  as  deceptive,  and  obeerved 

misled  by  it,  are  apt  to  content  themselvea  with 
robabla  cause,  leaving  the  jury  to  decide  whether 
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the  facts  of  the  case  currespond  with  the  definition^  which  hi 
said  was^  in  effect,  leaving  the  whole  matter  to  their  deter 
mination.  In  McCormicle  v.  Bismm,  7  Cow.  716,  Ae  Judge  ai 
the  Circuit  submitted  to  the  jury,  upon  the  evidence,  whethei 
there  was  probable  cause.'  The  Supreme  Court,  by  Wood 
worth.  Justice,  set  aside  the  verdict,  which  was  for  liie  plain 
tiff,  and  granted  a  new  trial,  saying:  '^Whether  the  circum 
stances  are  true  is  a  matter  of  fact;  if  true,  whether  the] 
amount  to  probable  cause  is  a  question  of  law."  In  Pangburti 
V.  Bidl,  1  Wend.  862,  the  Court  below  charged  the  jury  thai 
if  from  the  testimony  before  them  they  should  be  of  opinioi 
that  the  prosecutions  complained  of  were  malicious  and  with 
out  probable  cause,  and  that  the  defendant  knew  the  facts  U 
be  so  before  and  at  the  time  of  such  prosecuti<ms,  they  ought 
to  find  damages  for  the  plaintiff,  otherwisel  they  should  find 
the  defendant  not  guilty.  The  Supreme  Court  held  that  thif 
was  submitting  both  the  law  and  the  fact  to  the  jury,  and 
therefore  erroneous.  In  respect  to  these  two  decisions,  Mr. 
Justice  Marcy,  in  Masten  v.Deyo,  2  Wend.  429,  said:  **  Thej 
do  not  disapprove  of  submittii^  such  questions  to  the  jury; 
but  they  ccmdenm  the  manner  in  which  they  were  sulmiitted. 
They  by  no  means  imply  that  the  Court  ought  to  assume  the 
province  of  the  jury  and  pass  upon  the  facts,  in  case  facts  are 
in  dispute,  but  they  disapprove  of  the  surrender  by  the  Court 
of  its  own  function — the  exercise  of  the  right  to  pronounce 
the  law  to  the  jury."  In  an  earlier  porti<m  of  the  same  opin- 
ion the  learned  Judge  said:  ^  It  is  conceded  on  all  hands  that 
the  question  of  probable  cause  is  a  mixed  question  of  law  and 
(  I  fact;   and  it  would  seem  necessarily  to  result  that  the  jury  are 

j  to  say  whether  the  circumstances  relied  on  to  show  probable 

f  \  cause  really  existed ;   and  the  Court  are  to  decide,  if  they  did 

exist,  whether  they  constituted  probable  cause.  A  Judge, 
therefore,  who  should  assume  the  right  to  determine  the  whole 
question  to  the  exclusion  of  the  jury,  would  encroach  upon 
their  province." 

In  the  case  cited  from  2  Duer,  the  Court  said:  ** Every  nile 
of  law  depends  for  its  application  upon  a  given  state  of  facts, 
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and  where  the  facts  upon  which  it  depends  are  controverted 
and  doubtful,  they  must,  of  necessity,  be  ascertained  by  the 
▼erdict  of  the  jury;  but  whether  the  facts  are  admitted  or 
disputed,  it  is  equally  the  duty  of  the  Judge  to  state  explicitly 
to  the  jury  the  rule  of  law  arising  upon  them,  by  which  their 
verdict  ought  to  be  controlled  —  the  only  difFerence  being,  that 
in  the  first  case  the  direction  to  the  jury  is  positive;  in  the 
second,  hypotheticaL'' 

The  jury  cannot  determine  whether  the  facts  ftnmd  amount  ia 
want  of  probable  cause. 

The  want  of  probable  cause  is  the  gist  of  an  action  for  mali* 
cious  prosecution,  and  must  be  affirmatively  established  before 
the  pIainti£F  can  be  entitled  to  recover.  Where  the  case  is 
involved  in  uncertainty  and  doubt  as  to  whether  the  plaintifPs 
alleged  cause  of  action  is  made  out,  the  want  of  probable 
cause  is  said  to  be  a  mixed  qiiestion  of  law  and  fact  In 
Bvlkeley  v.  Keteltas,  2  Seld.  387,  the  rule  on  the  subject  is 
stated  in  these  words:  ^^ Where  there  is  no  dispute  about  the 
facts,  the  question  of  want  of  probable  cause  is  for  the  deter- 
mination of  the  Court.  Where  the  facts  are  controverted  or 
doubtful,  whether  they  are  proved  or  not,  belongs  to  the  jury 
to  decide;  or,  in  other  words,  whether  the  circumstances 
alleged  are  true,  is  a  question  of  fact;  but  if  true,  whether 
they  amount  to  probable  cause,  is  for  the  Court"  The  rule 
thus  stated  limits  the  province  of  a  jury  to  finding,  from  the 
evidence,  whether  the  facts  and  circumstances  alleged  are  true 
or  not,  and  necessarily  presupposes  that  if  they  are  true,  the 
action  is  made  out;  because,  if  they  be  true,  and  yet  do  not 
show  a  want  of  probable  cause,  it  could  be  of  no  use  to  sub- 
mit to  the  jury  to  find  whether  they  were  true  or  not,  but 
the  jury  should  be  directed  to  find  for  the  defendant  The 
true  rule  we  conceive  to  be  found  in  the  following  passage  of 
the  opinion  of  Mr.  Justice  Duer  in  Bvlkeley  v.  Smith:  "In  an 
action  for  malicious  prosecution,  if  the  Judge  is  of  the  opinion 
that  the  facts  admitted  or  clearly  established  are  not  sufficient 
to  prove  a  want  of  probable  cause,  he  must  either  nonsuit 
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the  plaintiff  or  inatruct  the  jury  to  find  a  verdidt  for  the  de- 
fendant; but  if  the  facta  upon  which^  in  his  judgment,  the 
question  depends,  are  rendered  doubtful  bj  the  evidence^  he 
niust  instruct  the  jury  that  if  the  facta  shall  be  found  by  them 
in  a  certain  manner,  they  do  or  do  not  amount,  as  the  case 
may  be,  to  a  want  of  probable  cause,  and  consequently  will 
or  will  not  entitle  the  plaintiff  to  the  verdict  which  he  seeks. 
If,  instead  of  such  direction,  he  leaves  it  to  the  jury  to  de- 
termine, not  only  whether  the  facts,  alleged  by  the  plaintiff  aie 
true,  but  whether,  if  true,  they  prove  a  want  of  probable  cause, 
he  abjures  his  own  functions  and  commits  a  fatal  error."  From 
these  cases  it  may  fairly  be  inferred  to  be  unnecessary  to  in- 
struct the  jury  as  to  what  constitutes  probable  cause  or  the 
want  of  it 

The  doctrine  seems  to  be  very  generally  settled  that  the 
question  of  want  of  probaUe  cause  is  a  mixed  question  of  law 
and  fact,  involving  two  distinct  considerations  to  be  adjudicated 
by  two  different  branches  of  the  same  tribimal  at  the  same 
time;  die  sufficienqr  of  the  circumstances  to  constitute  a 
want  of  probable  cause  being  a  mere  question  of  law  for  the 
Court,  and  the  evidence  of  the  circumstances  being  for  the 
consideration  of  the  jury.  Where  the  evidence  is  in  a  condi- 
tion requiring  the  cause  to  be  submitted  to  the  jury,  it  is  the 
duty  of  the  Court  to  instruct  them  that  if  they  find  in  a  par- 
ticular way  there  was  no  probable  cvluse  for  the  prosecution 
complained  of,  and  their  verdict  should  be  for  the  plaintiff; 
but  if  they  find  in  another  way  there  was  probable  cause,  and 
their  verdict  should  be  for  the  defendant  (1  Am,  Lead.  Cases, 
218,  4  Ed.) 

We  now  come  to  the  examination  of  the  charge  which  the 
Court  in  granting  a  new  trial  conceived  to  have  been  erro- 
neous. The  Judge  defined  in  general  terms  what  constituted 
probable  cause,  and  no  fault  is  to  be  found  with  the  definition 
given;  and  he  told  the  jury  at  the  same  time  that  it  was  a 
question  for  them,  under  the  instructions  of  the  Court  as  to 
die  law,  to  decide  whether  or  not  there  was  probable  cause 
for  the  prosecution  of  the  suit  by  the  defendants  against  Grant. 
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We  think  this  charge  committed  to  the  jury  more  than  it  was 
their  legitimate  piovinoe  to  determine.  lii  addition  to  the 
authorities  already  cited  bearing  upon  this  pointy  we  refer  to 
the  facts  and  the  opinion  of  the  Court  in  Bvlheley  v.  Keteltas. 
In  that  case  the  Judge  at  the  trial  charged  the  jury  that  it 
was  for  them  to  determine  whether  the  "  circumstances  proved 
in  evidence  do  or  do  not  establish  a  want  of  probable  cause;'* 
and  also  that  it  was  for  the  jury  to  say  whether  the  plaintiff 
had  failed  to  show  the  want  of  probable  cause.  The  Court  of 
Appeals  held  these  instructions  to  be  clearly  erroneous,  and 
then  said:  "The  jury  are  told  that  it  is  their  province  to 
determine  whether  the  facts  and  circumstances  proved  in  evi- 
dence do  or  do  not  establish  the  want  of  probable  cause.  The 
Judge  does  not  decide  whether  these  facts  and  circumstances 
are  sufficient  or  not,  provided  the  jury  believe  them  to  be 
proved,  but  leaves  the  whole  matter  to  the  detormination  of 
the  jury.  If  the  Judge  had  supposed  that  the  truth  of  the 
facts,  as  sworn  to,  admitted  of  a  doubt,  he  should  have  ex- 
pressed his  opinion  upon  the  law  arising  upon  those  facts,  if 
proved,  and  then  submitted  to  the  juiy  the  question  whether 
they  were  credibly  proved  or  not'* 

The  law  makes  it  the  duty  of  the  Judge  who  tries  an  action 
for  malicious  prosecution,  to  instruct  the  jury  that  as  they 
may  find  and  determine  certain  questions  of  fact,  properly  sub- 
mitted to  them,  to  be  true  or  untrue,  so  must  be  their  verdict 
for  the  plaintiff  or  for  the  defendant;  not  that  they  should 
determine  the  question  of  the  want  of  probable  cause  or  the 
contrary.  It  may  sometimes  be  difficult  to  state  to  the  juiy 
what  the  testimony  is,  and  what  facts  if  found  to  be  true  estaV 
lish  the  plaintiff's  allegation  of  want  of  probable  cause;  but 
difficult  as  it  may  be,  this  duty  is  cast  on  the  Judge  in  this 
kind  of  actions,  because  he  is  presumed  to  know,  much  better 
than  the  jury  can,  what  facts  show  the  existence  of  probable 
cause  or  ihe  want  of  it  As  the  order  must  be  affirmed,  and 
the  cause  must  be  tried  again,  it  becomes  necessary  to  notice 
other  questions,  which  were  presented  on  the  application  for  a 
new  trial^  than  the  one  considered. 
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WhtU  ccnsHluUs  prcbohle  cwuse^ 

When  the  plaintiff  rested  his  case  at  the  trial  the  defe: 
ants  moved  the  Court  to  grant  a  nonsuit  on  various  grouti 
This  motion  was  denied  and  the  defendants  excepted.  One 
the  grounds  assigned  for  the  motion  was  that  the  plainti 
proofs  failed  to  ehow  want  of  probable  cause  for  the  action 
Moore  against  Grant;  that  on  the  contrary  it  affirmativ 
appeared  that  when  that  action  was  commenced  Grant  i 
indebted  to  Moore  in  a  considerable  sum  of  money. 

The  judgment  roll  in  the  case  of  Moore  against  Grant  ^ 
given  in  evidence  at  the  trial  by  the  plaintiff.  The  refen 
report  shows  that  when  that  action  was  commenced  and 
attachment  issued  there  was  due  iroux  Grant  to  Moore  at  Ic 
three  hundred  and  thirty-nine  dollars  and  ei^t  cents.  Besi 
this  it  also  appeared  that  a  few  days  before  then  the  pan 
had  an  accounting  together  respecting  certain  mining  st 
transactions,  when  it  was  ascertained  and  mutually  agr 
between  them  that  Grant  owed  Moore  a  balance  of  someth 
over  three  thousand  dollars,  and  beyond  this  the  referee  f oi 
that  there  was  due  from  Grant  to  Moore  for  money  loaned 
further  sum  of  four  hundred  and  twenty-six  dollars;  but  t 
subsequently,  and  before  the  actipn  wa^  commenced, 
amount  thus  supposed  to  be  due  Moore  was  reduced 
money  received  by  him  in  the  sum  of  twenty-one  hund 
and  seventy-three  dollars,  leaving  due  to  Moore  a  suppo 
balance  of  thirteen  hundred  and  seventy-eight  dollars  and  6 
cents.  After  the  trial  of  the  cause  had  progressed  for  sc 
time  before  the  referee,  the  parties  stipulated  to  submit  to 
determination,  without  reference  to  the  pleadings,  all  mati 
in  evidence  in  relation  to  the  accounts  as  they  then  st< 
between  the  parties,  and  that  judgment  should  be  entered 
conformity  to  the  finding  of  the  referee  as  to  the  true  state 
the  accounts.  The  question  respecting  the  true  state  of 
accounts  being  thus  opened  for  a  re-examination,  the  refe 
found  that  in  the  accounting  and  settlement  mistakes  1 
intervened  to  the  prejudice  of  Grant,  amounting  in  the  ag{ 
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gate  to  0SI8  thousand  and  thixly-nuie  doUan  and  fifty  oente, 
and  that  the  true  balance  due  Moere  at  the  tune  on  the 
mining  Block  tmsaoticna  waa-  two  thousand  and  eighty-aix 
doUan  and  eight  oaHa^  whidi  with  the  four  hundred  and 
twenty-fiiz  dollars  also  due  hun/  amounted  to  two  thousand 
five  hundred  and  twelve  dollars  and  ei(^t  oeots.  That  Ihis 
sum  was  reduced  before  action  biought  by  oommissions  and 
cash  received  by  Moore  to  three  hundred  and  thirty-nine  dot 
lars  and  eight  cents,  and  that  after  the  action  was  commiwiced 
there  was  paid  on  behalf  of  Grant  to  Moore  the  sum  of  three 
hundred  and  forty-two  dollars  and  thirty-three  oaatsw  The 
disposition  of  the  case  by  the  referee^  under  the  stapulation, 
made  Moore  debtor  to  Grant  at  that  date  in  the  sum  of  three 
dollars  and  twenty-five  cents;  and  having  so  found  the  facts 
the  referee  further  reported  as  foUows:  '^I  therefore  find,  as 
a  conclusion  of  law^  from  the  foregoing  f acts^  that  at  the  time 
of  the  commencement  of  this  action  tbe  defendant  was  justly 
indebted  to  the  plaintiff  in  the  sum  of  three  hundred  and 
thirty-nine  dollars  and  ei^t  cents,  and  that  the  plaintiff  is 
now  indebted  to  the  defendant  in  the  sum  of  three  dollars  and 
twenty-five  cents^  and  judgment  should  be  entered  accord- 
ingly." 

There  was  no  evidence  showings  or  tending  to  show,  that 
Moore  was  aware  of  any  mistake  in  the  accounting  and  settle- 
nuent  had  between  him  and  Grant  respecting  their  mining 
stock  transaction;  nor  that  he  had  any  reason  to  doubt  at 
the  time  that  there  was  at  least  thirteen  hundred  and  seventy- 
eight  dollars  and  fifty  cents  due  him.  With  all  mistakes 
corrected,  it  was  found  by  the  referee  that  in  fact  there  was 
due  Moore  when  the  action  was  brought  the  sum  of  three 
hundred  and  thirty-nine  dollars  and  eight  cents. 

Ptainiiff  tnud  establiak  womi  of  probable  cause. 

'  In  an  action  for  malicious  prosecution  the  burden  is  on  the 
plaintiff  to  show  affirmatively  that  there  was  a  want  of  a 
probable  cauite.  Instead  of  it  so  appearing,  the  evidence  on 
the  part  of  Grant  was  positive  that  Moore  had  a  good  cause 
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ci  aodon  agninst  him  for. at  least  the  saiii  last  nam^d.  TL< 
was  no  efddenee  showing  that  the  property  belonging 
Grant  which  was  attached  exceeded  in  value  the  amoi 
confessedlj  dua  la  truth^  the  evidence  strongly  tended 
prove  that  it  was  not  worth  that  sum.  As  the  case  stood 
the  time  the  motion  for  a  nonsuit  was  mad^^  it  did  not  apix 
that  the  action  of  Moore  against  Qrant  was  without  probal 
cause;  but  on  the  contrary,  from  the  undisputed  facts  in  e 
denoe  on  the  part  of  the  plaintifiF,  the  eodstenoe  of  probal 
eause  was  shown.  The  plaintifiTs  case  received  no  aooessi 
of  strength  from  the  testimony  subsequently  adduced,  a 
consequently  the  error  committed  by  denying  the  defendan 
motion  for  a  nonsuit  was  not  cured. 

We  think  the  motion  for  a  nonsuit  ou^t  to  have  be 
granted,  and  that  having  been  denied,  and  the  cause  submitt 
to  the  jury,  the  Court  should  have  instruoted  them  that 
there  was  no  question  upon  the  evidence  as  to  the  indebt( 
ness  of  Grant  to  Moore  at  the  time  the  action  was  brought 
Moore  against  Grants  in  the  sum  of  three  himdrod  and  thirl 
nine  dollars  and  eight  oents,  the  eodstence  of  probable  cai 
affirmatively  appeared,  and  consequently  the  defendants  wc 
entitled  to  a  verdict     {BuUceUy  v.  Smith,  2  Duer,  274.) 

The  order  granting  a  new  trial  is  affirmed. 

Hn  Justice  SAHnsBsoir  eeEpreased  no  <^inion» 

By  the  Oonrt^  Cubbst,  OL  J.,  on  petition  for  rehearing. 

In  the  petition  for  a  rehearing  the  appellants'  counsel  tali 
the  ground  that  the  report  of  the  referee  finding  that  wh 
Mo(»*e  commenced  his  action  against  Grant  and  issued  t 
attachment  in  that  suit  there  was  due  from  the  latter  to  t 
former  three  hundred  and  thirty-nine  dollars  and  eij^t  cen 
was  not  a  finding  authorized  by  the  terms  of  the  stipulatio 
And  in  support  of  this  it  is  said  that  by  the  stipulation,  dat 
May  6th,  1864,  the  parties  agreed  what  the  referee  shou 
pass  upon,  and  that  he  was  to  go  on  and  settle  all  matters 
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re  mutaallj  intereflted;  and  the  parties  agree 
of  the  lef^ee  ocmsisted  in  finding  the  actual 
icounta  at  the  time  the  stipulation  was  made, 
te  c^  the  accounts  at  the  commencement  of  the 
)  against  Grant  Be  it  so ;  and  it  then  appears 
ig  of  the  state  of  the  aooounts  between  the 
late  of  the  stipulation  involved  an  investigation 
ion  when  the  suit  of  Moore  against  Grant  was 
?he  report  of  the  referee  stated  in  detail  the 
3  accounts  between  the  parties  to  the  suit  before 
id  that  Grant  was  indebted  to  Moore  over  three 
s  when  the  attachment  was  issued.  The  con- 
tccount  at  that  time  was  a  matter  involved  in 
m  and  was  not  open  to  contradictions  on  the 
t  of  Grant  against  the  Mooree.  If  the  position 
Lts'  counsel^  that  the  referee  had  nothing  to  do 
;  the  issues  joined  between  the  parties  in  the 
re  against  Grant  was  assumed  to  be  correct, 
follow  as  a  matter  of  law  that  the  subject 
action  has  never  been  determined,  and  oonse- 
e  action  of  Grant  against  the  Mooree  could  not 
Before  an  action  for  malicious  prosecution 
ned,  it  must  appear  that  the  action  alleged  to 
ecuted  maliciously  and  without  probable  cause 
[  in  favor  of  the  party  injured  by  it  (Oorton 
6  Wend.  420;  Vanderbelt  v.  Mathias,  6  Duer, 
iek  V.  8i9son,  7  Cow.  716.) 
ion  entered  into  on  the  8th  of  May,  1864,  was 
be  referee  should  decide  all  matters  in  evidence 
the  accounts  between  the  parties  without  refer- 
mdings  as  they  then  stood,  and  that  the  plead- 
considered  as  amended  so  as  to  cover  the  whole 
judgment  should  be  entered  in  conformity  to 
the  referee  aa  to  the  then  true  state  of  the 
en  the  parties.  The  issues  joined  in  the  case 
Qst  Grant  had  been  referred  when  the  parties 
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entered  into  this  stipulatioQy  and  by  die  stipulation  mati 
^hich  were  not  embraced  in  that  issue  were  submitt^  for 
decision  of  the  referee.  The  subject  matter  of  the  contxovc 
between  the  parties  was  thus  enlarged,  and  to  that  dej 
•changed,  and  the  judgment  reported  by  the  referee  was  dii 
ent  from  what  it  necessarily  could  have  been  had  the  invi 
Ration  been  confined  to  the  matters  originally  in  issue,  assi 
ing  that  the  referee  found  the  facts  truly.  We  are  indi 
to  the  opinion  that  the  stipulati<»L  so  changed  the  m 
between  the  parties  as  to  render  the  submission  to  the  ref< 
to  ascertain  what  was  the  true  state  of  the  accounts  bet^ 
them  at  that  time  and  to  report  a  judgment  accordingly, 
arbitration  of  and  concerning  all  matters  in  difference  resp 
ing  the  accounts  between  the  parties  up  to  that  date. 

The  petition  for  a  rehearing  must  be  denied,  and  it  ii 
ordered. 

Mr.  Justice  Sandebsoit  expressed  no  opinion* 
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BviouimiouB  Tools  as  Btidkxcb. —  Bnrglariouo  tooli,  found  In  th« 

of  the  defendant  loon  after  the  commlsflon  of  the  offense,  may  be  offfen 
•Hdenee  by  the  protecntlon  whenever  they  oonstltnte  a  link  la  tke  chal 
elrcumstancee  which  tend  to  connect  the  defendant  with  the  ptLrti^ 
burglary  charged  In  the  indictment. 

MkWK. —  Before  barglarions  toole  can  be  received  in  evldenee,  ft  mntt  be  ■! 
that  the  burglary  charged  wae  In  fact  committed,  and  that  U  waa  comm 
with  the  aid  of  barglarions  tools  like  those  proposed  to  be  shown  In  arid 
and  that  the  defendant  was  in  the  ricinlty  at  or  about  the  time  the  oil 
was  committed. 

A  Bill  of  Bxcbptions  must  show  Basom. —  If  the  reeord,  in  an  indict 
for  burglary,  only  shows  an  exception  to  the  exhibition  of  burglarloas 
In  evidence,  the  presumption  is  that  all  the  facts  were  proved  neceasai 
entitle  them  to  be  shown  in  evidence. 

Samk. —  Where  the  admissibility  of  evidence  depends  npon  the  cfaaracte 
other  evidence,  it  will  be  presumed  on  appeal  that  siich  oMitr  evidence 
of  a  character  to  justify  the  ruling  of  the  Court  below,  uUesa  the  conl 
be  dearly  shown  by  the  bill  of  axceptloiia. 

Appeal  from  the  CSoun^  Court  of  tlie  Citgr  and  CounQ 
San  Francisco. 


i 
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The  defendant  was  indicted  for  butj^ary.  He  was  convicted, 
and  sentenced  to  be  imprisoned  for  the  term  of  seven  years, 
and  appealed  from  the  judgment. 

The  other  facts  are  stated  in  the  opinioii  of  the  Court. 

/.  W.  Coffroih,  ioT  Appellant 

The  proof  introduced  by  the  District  Attorney  had  no  bear- 
ing upon  the  crime  charged,  to  wit:  burglary.  It  would  have 
been  good  upon  a  charge  of  having  burglarious  instruments  in 
possession,  under  the  one  hundred  and  twentynseventh  section 
of  the  Act  concerning  crimes  and  punishments.  The  State 
aought  to  convict  the  defendant  by  proof  of  his  commission  of 
another  crime  which  is  not  mentioned  in  the  indictment 
{People  V.  Oamett,  ante,  622.)  This  doctrine  is  ably  and  fully 
declared  in  People  v.  Kennedy,  82  N.  Y.  141-145. 

/.  O.  McCuUough,  Attomey^enerdl,  for  the  People,  cited 
People  V.  Frank,  28  Oal.  607;  People  v.  Lamed,  7  N.  Y.  452; 
CammonweaUh  v.  WilHams,  2  Gushing,  685 ;  United  States  v. 
Bume,  5  McLean,  26;  and  3  Greenleaf  on  Ev.,  Sees.  15-19. 

By  the  Oourt,  SAKnxBSOir,  J« 

The  only  question  presented  by  the  bill  of  exceptions  in 
this  case  relates  to  the  admission  and  exhibition  as  evidence 
to  the  jury  of  certain  burglarious  tools  which  were  found  in 
the  defendant's  carpet  bag  at  the  time  of  his  arrest 

Burglarious  tools  found  in  the  possession  of  the  defendant 
soon  after  the  commission  of  the  offense  may  be  offered  in  evi- 
dence whenever  they  constitute  a  link  in  the  chain  of  circum- 
stances which  tend  to  connect  the  defendant  with  the  com- 
mission of  the  particular  burglary  charged  in  the  indictment 
But  before  they  can  be  received  it  must  be  shown  that  the 
burglary  charged  was  in  fact  committed.  When  this  has 
been  done  nothing  remains  but  to  ascertain  who  was  the  guilty 
party;  or  in  other  words  to  connect  the  defendant  with  the 
bursary  thus  established.    It  rarely  happens  that  this  can  be 
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done  by  the  direct  evidence  of  witnesses  who  saw  and  recog 
nized  the  defendant  in  the  act;  hence  in  a  majority  of  cases  \ 
resort  must  be  had  to  circumstantial  evidence,  and  any  cii 
cumstances  of  which  it  can  be  reasonably  affirmed  that  the^ 
form  links  in  a  chain  which  tends  to  connect  the  defendant  witl 
the  commission  of  the  burglary  are  competent  evidence  agains 
him;  but  circumstances  of  which  this  cannot  be  affirmed  ar 
not.  Hence  the  possession  of  burglarious  tools  at  or  abou 
the  time  the  burglary  was  committed  may  or  may  not  be  i 
material  fact  and  competent  for  the  prosecution  to  prove,  an< 
whether  it  is  or  not  depends  necessarily  upon  the  other  cii 
cumstances  of  the  case.  In  order  to  render  it  material  then 
must  be  a  possible  and  probable  connection  between  it  an( 
the  other  circumstances  given  in  evidence.  If  it  appears  fron 
the  other  evidence  in  the  case  that  the  defendant  was  in  th( 
vicinity  at  or  about  the  time  the  burglary  was  committed  ani 
that  it  was  committed  by  the  aid  of  burglarious  tools,  thi 
possession  by  the  defendant,  at  or  about  that  time,  of  corre 
spending  tools  may  be  shown,  because  by  such  evidence  it  i 
diown  that  the  defendant  had  the  means  to  commit  the  offens* 
in  the  mode  in  which  it  was  committed  and  because  the  pee 
session  of  the  means  by  which  the  ofiFense  was  actually  con 
mitted  is  a  circumstance  which  tends  when  other  circumstance 
do  not  oppose  but  agree  with  it,  to  connect  the  accused  witl 
the  commission  of  the  offense.  But  if  it  appears  from  othe 
evidence  that  the  burglary  was  not  oonunitted  by  means  a 
burglarious  tools,  as  where  the  burglar  has  entered  by  an  opei 
door  or  window,  the  possession  of  burglarious  tools  cannot  b< 
shown;  because,  so  far  as  the  case  shows,  there  is  no  connec 
tion,  probable  or  possible,  between  it  and  an  offense  confessedl; 
committed  without  the  aid  of  such  tools. 

In  the  present  case  the  record  fails  to  show  satisfactoril; 
by  what  means  the  entry  into  the  house  of  the  prosecutor  wa 
effected.  The  record  seems  to  have  been  made  upon  th< 
theory  that  the  rule  was  universal  that  the  possession  of  bui 
glarious  tools  may  be  shown  in  every  prosecution  for  bui^larj 
or  that  it  cannot^  and  that  the  competency  of  such  evidenc( 
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eterinined  bj  the  particular  circunvstaiices  of  the 
rely  bj  the  legal  character  of  the  offense  charged 
jy  was  ia  fact  oommitted  by  the  aid  of  tools  or 
corresponding  to  those  found  in  the  defendant's 
len  the  latter^  as  we  have  seen,  were  properly 
eWdence  and  exhibited  to  the  jury  as  the  most 
aeihod  of  proving  means  corresponding  to  thoge 

in  the  commission  of  the  offense  to  have  been  in 
i  of  the  defendant  at  or  about  tJie  time  the  offenae 
id.  But  if,  in  fact,  the  burglary  was  not  com- 
;h  means^  then  they  were  not  properly  adcnitted 
in  no  way  tended  to  c<Hni©et  the  defendant  with 
n  question.  But,  m  already  stated,  what  the  facts 
t  really  were  we  are  unable  to  satisfactorily  deter- 
9  record.    In  anch  a  case  we  are  bound  to  presume 

were  consistent  with  the  ruling  of  the  Courts  for 
o  alleges  error  must  show  iL     All  the  pree  ump- 
ire against  him. 
L^rmed. 


tfMAGIif,  ADinrnsTEATOB  of  thb  Ebtatb  of 
[A  Mobs,  heceabed^  e.  J.  C.  SPENCER. 

talii*r/'  ti  *EDp|of*d  Ift  tb9  Couitltutldtt  flf  tfrJs  Btmt%  lii€liid» 
b«  DutAWfu]  holdlDK  ov»r  bj  IctiftnU, 

U>IU>  ON   TlN^NT   WHO   PAILS    TO   PAT    Blirf,^ —  tf  A    tCILKIlt   faoldi 

Tit  ba«  become  dut  and  rexDftloi  iippald  tor  tbe  iptee  of  tbfe« 
i.Dd  by  tbe  Uodtard  of  tbe  pajmect  of  r*ot  »fi4  deUverj  of 
Noth  oiftdt  >t  the  i&me  time,  wLLt  eEiabl«  lilm  to  malatMln  &d 
ilftwfttl  bold  lug  orer.  It  k»  not  necetuf^  to  dfemand  rent*  a  ad 
ijB,  Uid  then  demand  poatpeMloA. 

7m  the  Coimty  Court,  Sacramento  County, 

iff  ened^  in  the  County  Courts  as  administrator 
annexed  of  the  estate  of  Amelia  Moss,  deceased^ 
Q  the  complaint  that  bis  testatrix  on  the  2d  day 


t 
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of  January,  1865,  leased  to  the  defendant  a  house  and  lot  in 
the  City  of  Sacramento,  and  that  defendant  agreed  to  pay  her 
therefor  eighteen  dollars  per  month,  payable  on  the  second  day 
of  each  month,  in  advance,  and  that  defendant  had  failed  to 
pay  the  rent  which  fell  due  on  the  2d  days  of  July,  August, 
September,  October,  and  November,  and  that  on  the  7th  dav 
of  November,  1865,  he  demanded  of  defendant,  in  writing,  that 
he  deliver  him  possession  of  the  house  and  lot,  and  that  he 
pay  the  rent  then  due.  It  was  also  averred  that  plaintifPs 
testatrix  departed  this  life  April  7th,  1865. 

The  defendant  demurred  to  the  complaint,  because  the 
Court  had  no  jurisdiction  of  the  subject  matter  of  the  action, 
it  being  an  action  for  the  recovery  of  the  possession  of  real 
property,  and  because  a  demand  for  possession  of  the  demised 
premises  was  not  made  three  days  after  the  demand  for  pay- 
ment of  the  rent. 

The  Court  sustained  the  demurrer,  and  the  plaintiff  declin- 
ing to  amend,  gave  judgment  for  defendant  Plainti£F  appealed 
from  the  juc^gment 

Charles  A.  Tuttle,  for  Appellant 

Robinson  A  Dunlap,  for  Respondent 

By  the  Court,  Rhodes,  J* 

The  first  ground  of  flie  defendant's  demuurrer  if  folly  an- 
swered by  the  ease  of  Caulfield  v.  Stevens,  28  Cal.  118.  In 
that  case  we  held  that  the  general  terms  —  *'  actions  of  forcible 
entry  and  detainer  **  —  as  employed  in  the  Constitution  of  this 
State,  included  actions  for  the  unlawful  holding  over  by  ten- 
ants, and  that  jurisdiction  of  those  actions  was  committed  hv 
the  Constitution  to  the  County  Courts. 

The  only  remaining  ground  that  requires  attention,  is  that 
the  plaintiff  does  not  allege  a  demand  of  the  rent,  previous  to 
tiie  making  of  the  demand  for  the  surrender  of  the  possession 
of  the  premises.  The  Act  of  1863,  concerning  forcible  entries 
and  unlawful  detainers,  (Stats.  1868,  p.  662)  differs  in  some 
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respects  from  the  earlier  Acts  upon  the  same  subject  Under 
those  Acts^  it  was  requisite  to  make  a  demand  of  the  rent^ 
and,  after  the  expiration  of  three  dajs,  the  rent  remaining 
nnpaidy  to  demand  the  delivery  of  the  possession  of  the  prem- 
ises, and  the  failure  of  the  tenant  to  pay  the  rent  within  three 
days  after  the  demand  of  the  possession  of  the  premises,  worked 
a  forfeiture  of  the  estate  of  the  tenant  By  the  amendatory 
Act  of  1862  (Stats.  1862,  p.  420)  a  clause  was  added  to  see* 
lion  thirteen,  the  object  of  whidi  was  to  avoid  the  strictness 
required  at  common  law,  as  to  the  time  and  place  of  making 
the  demand  of  rent,  and  the  amount  of  rent  to  be  demanded^ 
in  order  to  work  a  forfeiture;  but  it  was  still  necessary  to 
demand  the  rent,  and  after  the  expiration  of  three  days  there- 
from, to  demand  the  possessicm,  and  the  tenant  then  had  three 
days  further  time  in  which  to  pay  the  rent,  to  save  the  f oi^ 
feiture. 

The  third  section  of  the  Act  of  1863  declares  it  to  be  unlaw- 
ful  for  the  tenant  to  hold  over  the  lands  after  any  rent  has 
become  due  and  remains  unpaid  for  the  space  of  tliree  days; 
and  section  four  prescribes  that  if  the  landlord  shall  make  a 
demand  in  writing  of  the  tenant  after  the  rent  has  become  due^ 
that  he  deliver  the  possession  of  the  premises,  and  the  tenant 
shall  refuse  or  neglect  for  the  space  of  three  days  to  pay  the 
rent  or  quit  the  possession,  the  tenant  ^  shall  be  deemed  guilty 
of  an  unlawful  detainer.''  The  intent  of  the  statute,  as  gath- 
ered from  sections  three  and  four,  in  case  of  non-payment  of 
rent,  was  to  make  the  failure  of  the  tenant  to  pay  the  rent 
within  the  space  of  three  days  after  a  demand  of  the  possession 
of  the  leased  premises,  because  of  the  rent  being  unpaid,  ope- 
rate as  a  forfeiture  of  the  estate  of  the  tenant  The  declara- 
tion of  the  statute,  that  in  such  case  the  tenant  shall  be  deemed 
guilty  of  an  unlawful  detainer,  necessarily  implies  a  forfeiture 
of  his  estate  in  the  leased  premises.  N'either  of  those  sections 
require  that  a  demand  of  the  rent  shall  be  made  previous  to 
the  demand  of  the  possession  of  the  premises. 

The  Act  of  1^68,  after  having  provided  for  a  forfeiture,  as 
we  have  seen,  retained  the  dause  we  have  mentioned  as  added 
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to  section  thirteen  by  the  amendatory  Act  of  1862,  and 
forms  section  five  of  the  Act  of  1863.  Without  that  secti 
there  would  be  no  difficulty  in  holding  that  a  damand  of 
rent  was  unnecessary;  but  the  section  must  be  read  in  c 
nection  with  the  other  sections  bearing  upon  the  same  subj 
matter,  and  be  so  construed^  if  possible,  as  to  make  the  sevc 
provisions  harmonize,  and  avoid  a  seeming  inconsistency.  1 
less  the  section  is  disregarded  entirely,  we  must  hold  that 
rent  should  be  demanded,  for  the  provision  that  it  shall  not 
necessary,  in  order  to  work  a  forfeiture,  to  make  the  dem^ 
on  the  day  the  rent  becomes  due,  but  that  it  may  be  made 
any  time  within  a  year  thereafter,  and  for  the  amount  tl 
due  and  unpaid,  and  that  it  may  be  made  of  the  tenant 
person  elsewhere  than  on  the  premises,  necessarily  implies  t 
a  demand  of  the  rent  must  be  made  before  the  landlord  < 
proceed  against  the  tenant  as  for  a  forfeiture.  The  demand 
the  rent  must  accompany  or  precede  the  demand  of  the  i 
session.  It  would  be  useless  after  that  time^  for  the  tenant 
required  to  pay  the  rent  within  the  three  days  ensuing 
demand  of  the  possession,  in  order  to  save. the  forfeitura 
cannot  hold  that  it  must  precede  the  demand  of  the  possess 
either  three  days^  as  contended  for  by  the  def endant,  or  i 
other  time,  for  the  statute  has  not  so  provided,  ^ther  expree 
or  by  implication.  We  are,  therefore,  of  the  opinion  tha 
demand  of  the  rent^  made  at  the  time  of  making  the  denu 
of  the  possession  of  the  premises^  ia  a  sufficient  complia 
with  the  requirements  of  the  statute. 

Judgment  reversed  and  cause  remanded,  with  directioni 
the  Court  below  to  overrule  the  demmrrer. 


JACOB  P.  LEESE  v.  WILLIAM  &  CLABE  ei  aU. 

OtDBB  TO  ooMPBL  Bkwmiww  TO  nncimi  Wbit  or  Runrunoif.— At  th«  1 
Ing,  onder  an  order  for  the  Sheriff  to  ihow  emnae  whj  an  order  ihonld 
ke  made  reqnlrlns  him  to  proceed  and  execute  a  writ  of  haher^  fadat 
tmHamem,  the  burden  ia  ca^t  apon  the  BbtrUE  of  aatalillahtau^  alBrmat 
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rhlch  he  alleges  as  aa  ezense  for  refusing  to  senrt  tho  writ 
parkt,  22  Cal.  142,  referred  to  In  tbia  conneetioa.) 
OH  A  MOTioic.— At  the  hearing  of  a  motion  trlai  am  affl- 
pj  of  a  deed  nnder  the  control  of  the  party  relying  npon  It,  to 
s  a  snbftcrlblDg  witness.  Is  attached  to  an  affldaTlt,  and  the 
ng  the  aildaTit  refuses  to  prodace  the  original  deed  npoo  tho 
s  adTersary,  and  shows  no  excuse  therefor,  the  copy  ot  tho 
id  to  no  weight  as  evidence. 

Rbmotsd  undkb  a  Wbit  of  PossBSsioif. —  Prima  faeie,  all 
»  possession  of  land  after  an  action  Is  brought  to  recoTer  poo- 
Bust  go  oot.  If  the  plaintiff  recover  and  a  writ  of  haltere  fmolm% 
Is  Issued,  for  the  presumption  Is,  nothing  appearing  to  tha 
:  they  came  In  under  the  defendant. 

!■  or  Wbit  of  RaaTiriTTioif. —  A  person  found  la  possession 
urned  out  nnder  a  writ  of  hohmrt  faoku  909$eM9ionmm,  If  h«  waa 
»  the  salt*  la  not  prejudiced  In  hla  titles  If  he  haa  aay  antedat- 


I 


m  Ae  District  Ocmrt,  Fourth  Judicial  District^ 
nty  of  San .  FraiudsGO. 

Leese  v.  WilUam  8.  Clark,  in  wWcli  the  writ  of 
srred  to  in  this  case  was  issued,  will  be  found 
J  Oal  635;  20  Id.  387;  and  28  Id.  26.  After 
sported  in  the  28  Cal.,  the  remittitur  was  filed  in 
>w,  and  a  writ  of  possession  was  placed  in  the 
ry  L  Davis,  the  Sheriff  of  the  Oity  and  County 
iscow 
facts  are  stated  in  the  opinion  of  the  Court. 

^,  for  Appellant^  argued  that  the  facts  showed 
S.  dark  and  John  Clark  were  colluding  together 
lintiff  of  the  fruits  of  his  judgment 

\irpeniier,  for  Respondent,  argued  that  the  facts 
leither  John  Clark  or  his  tenants  were  holding 
rivity  with  William  S.  Claik,  and  that  they  were 
before  the  oommencemeDt  of  the  suit,  and  that 
;  bound  by  the  judgment^  and  cited  Fogarty  ▼• 
iL  148. 
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By  the  Court,  Sawykr,  J, 

Judgment  for  possession  of  a  lot  in  San  Francisoo  ha^ 
been  recovered  by  plaintiff  after  a  litigation  extending  throi 
a  period  of  about  eight  years,  a  writ  of  possession  was  pla 
in  the  hands  of  the  Sheriff  to  be  executed.  The  Sheriff  fox 
some  parties  in  possession  claiming  to  be  tenants  of  J< 
Clark,  a  brother  of  defendant,  William  S.  Clark.  Neit 
John  Clark,  nor  the  parties  in  possession  at  the  time 
Sheriff  went  to  execute  the  writ,  claiming  to  be  his  tenai 
were  parties  to  the  action.  Upon  a  claim  being  made  t 
John  Clark  was  in  possession  at  the  time  of  the  commer 
ment  of  the  suit,  the  Sheriff  declined  to  execute  the  w 
The  plaintiff,  upon  affidavit  filed,  obtained  an  order  upon 
Sheriff  to  show  cause  why  an  order  should  not  be  m; 
requiring  him  to  proceed  according  to  the  exigencies  of 
writ.  Affidavits  were  filed  on  the  part  of  the  Sheriff,  i 
counter  affidavits  on  the  part  of  the  plaintiff  upon  the  qi 
tion  of  the  possession  and  title  of  John  Clark  at  the  time 
the  comjmencement  of  the  suit,  and  the  Court,  after  coni 
eration  of  the  matter,  held  that  su$cient  cause  had  been  sho' 
and  discharged  the  order.  The  appeal  is  from  the  order  i 
charging  said  order  to  show  cause. 

Sheriff  mtist  show  affirmatively  an  excuse  far  not  serving  a  w 

XTpon  the  hearing  under  the  order  to  show  cause,  the  I 
den  of  showing  that  the  parties  now  in  possession,  or  th 
under  whom  they  claim,  were  in  possession  at  the  time  of 
institution  of  the  suit  in  which  the  writ  issued  was  upon 
Sheriff.  The  Court  below  seems  to  have  been  of  a  differ 
opinion,  and  there  are  some  expressions  in  the  case  of  Foga 
V.  Sparks,  22  Cal.  142,  that  tend  to  give  oountoiance  to  t 
view,  but  we  think  the  correct  rule  to  be  aa  stated. 

The  question  arises  between  the  plaintiff  and  the  Shei 
The  plaintiff  haa  a  judgment  for  poeseasiony   and  the  v 
directs  the  Sheriff  to  put  the  plaintiff  in  poooeoDion  of 
premises.     Upon  the  face  of«  the  writ  no  exception  it  ma 
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0  obey  ha  coramandsy  the  Sheriff  is  called  upon 
and  for  cause  alleges^  upon  information  and 

parties  in  possession  were  in  possession  at  the 
titution  of  the  suit,  and^  not  having  been  made 
bey  are  not  affected  by  the  judgment.  The 
se  is  affirmative  matter,  and  must  be  affirina- 
3d  by  the  party  averring  it 

heing  in  possession  before  suii  commenced. 

>w  to  the  question:  Was  it  shown  by  proof 
sfactory,  that  the  parties  in  possession,  or  those 
ley  entered,  were  in  possession  at  the  time  of 
lent  of  the  suit?  The  inquiry  is  only  for  the 
ertaining  whether  the  parties  stand  in  such  a 

land  that  they  must  go  out  under  the  writ 
itle  or  rights  of  the  parties  are  not  to  be  deter- 
proceeding.     The  hearing  was  upon  the  record 

and  the  affidavits  are  all  in  the  transcript 
not  a  formal  party  to  the  motion,  but  the  party 
3  his  agent,   and   several  others  in  possession 

1  his  tenants,  make  the  affidavits  on  behalf  of 
d  the  proceeding  is  evidently  carried  on  in  the 
officer  by  the  parties  in  interest  The  suit  in 
t  issued  was  commenced  August  6,  1858.  On 
bruary,  1861  —  some  two  and  a  half  years  after- 
fendant,  William  S.  Clark,  executed  a  convey- 
remises  in  question  to  said  John  Clark,  which 
rded  on  the  24th  of  May  of  the  same  year. 
L,  F,  Putzman  and  John  Eden  state  in  their 
they  are  now  and  have  been  for  some  years  in 
:he  premises  as  tenants  of  John  Clark,  paying 
rough  his  agent;   but  neither  of  them  pretends 

possession,  nor  does  it  appear  that  any  person 
;  the  premises  was  in  possession  at  or  prior  to 
le  said  deed  from  William  S.  to  John  Clark, 
,  1861.  Nor  do  they  profess  to  know  anything 
ession  at  the  date  of  the  commencement  of  the 
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action.  These  affidavits,  therefore,  shed  no  light  on  the  ques- 
tion, as  they  are  entirely  consistent  with  the  conveyance  ol 
February  11th,  1861,  and  with  the  theory  of  the  plaintiff  that 
these  parties  entered  under  it 

The  only  evidence  tending  in  any  respect  to  show  that 
John  Clark  was  in  possession  at  the  time  of  the  commence- 
ment of  the  action  is  the  affidavit  of  Abner  Sedgley,  and  that 
in  very  general  terms  states  his  conclusions  rather  than  facts, 
and  is  vague  and  evasive  to  such  a  d^ree  as  to  entitle  it  tc 
but  little  consideration,  especially  when  taken  in  connection 
with  evidence  appearing  in  the  record  of  a  rebutting  tendency. 
John  Clark  was  not  in  the  State  at  the  time  of  the  commence 
ment  of  the  suit,  and,  so  far  as  shown  in  the  record,  he  ha:- 
never  been  in  the  State.  He  was,  consequently,  not  personally 
in  possession  at  any  time.  But  Sedgley  states,  substantiallyj 
that  prior  to  August  Ist,  1858,  while  defendant,  William  S. 
Clark,  was  in  possession,  John  Clark  authorized  and  directed 
deponent  (Sedgley)  to  receive,  as  his  agent,  from  said  Williaii 
S.  Clark,  a  deed  for  and  possession  under  and  through  the 
same  of  the  premises  in  question,  and  that  on  said  firsi 
day  of  August,  1858,  (six  days  before  the  commencement  oi 
the  suit,)  said  William  S.  Clark  executed  and  delivered  tc 
deponent  for,  and  as  the  agent  of  John  Clark,  a  deed  of  con 
▼eyance  of  said  premises,  and  on  the  same  day  went  witl 
deponent  and  placed  him  in  possession  as  the  agent  of  said 
John  Clark;  and  that  from  said  first  day  of  August,  1858,  nf 
to  the  present  time,  the  said  John  Clark,  by  and  through  his 
agents  and  tenants,  has  continually  been  in  possession.  A 
copy  of  the  alleged  deed,  not  acknowledged  or  recorded,  but 
purporting  to  be  witnessed  by  a  well  known  party  whc 
resides  in  San  Francisco,  and  can  at  all  times  be  readily  pro- 
duced as  a  witness  when  required,  was  annexed  to  the  affidavit. 
It  does  not  appear  whether  the  alleged  authority  was  ii 
writing  or  not;  but  as  John  Clark  was  never  in  the  State,  it 
probably  was,  if  any  such  existed.  The  plaintiff's  counsel 
objected  to  the  reading  of  the  said  copy  annexed  to  the  affi 
davit  on  the  ground  that  it  is   incompetent,   and  that  the 
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>uld  be  produced  and  proved  by  the  subscribing 
Iso  to  the  affidavit  as  evidence  of  authority  to  re- 
ied  and  possession  on  behalf  of  John  Clark  with- 
ag  the  power  of  attorney.    The  Court  then  ordered 

to  be  suspended  tiU  two  o'clock  to  liable  the  op- 

r  to  produce  the  deed,  subscribing  witness  and  power 

At  the  appointed  hour  said  party,  by  his  attorney, 

produce  either  the  said  original  deed  or  subscrib- 
thereto,  or  the  power  from  John  Clark  to  Sedgley." 
t  was  then  read  under  objection  and  exception  on  the 
intiff,  and  this  ruling  is  assigned  as  error.  The 
\  on  affidavits,  and  we  cannot  say  that  the  Court  was 
bo  strike  out -any  part  of  the  affidavit  But  clearly 
i  the  deed,  under  the  circumstances  disclosed,  is 
QO  weight  whatever,  and  the  refusal  to  produce  the 
en  called  upon  to  do  so,  without  any  excuse  what- 

strongly  to  weaken  the  statement  in  the  affidavit 
t.  If  any  such  deed  existed  it  must  have  been  under 
of  Sedgley,  or  he  could  not  have  fumiahed  a  copy. 
arkable  circumstance  that  such  a  deed  should  have 
just  six  days  before  ike  oommenoement  of  the  suit, 
smained  unproved  and  unrecorded  during  the  pro- 
^tion  of  eight  years  between  plaintiff  and  William 
le  brother  of  the  grantee,  while  another  conveyance 
3  land  made  by  the  same  William  S.  to  the  same 
[,  executed  several  years  after,  should  have  been 
Bcorded*  And  it  is  still  more  remarkable,  that  a 
I  be  put  forward,  and  the  original  withheld  when 
vhere  a  matter  of  so  much  importance  to  the  grantee 
B.    These  circumstances  must  be  regarded  as  highly 

uestion  of  title  and  possession,  the  said  William  S. 
various  occasions  subsequent  to  the  6th  day  of 
58,  in  judicial  proceedings,  in  answers  and  affida- 
i  this  suit,  and  in  another  suit  relating  to  the  same 
tter^  deposed  under  oath  that  he  was  both  seized. 


i 
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andy  that  he  was  in  the  possession  of  the  lands  in  question 
and  subsequent  to,  the  time  of  the  commencement  of  t 
suit^  and  in  other  affidavits  that  he  sold  his  interest  therein 
the  11th  day  of  February,  1861,  and  delivered  possession 
the  purchasers,  evidently  in  said  affidavits  referring  to  the  si 
conveyance  of  that  date  to  said  John  Clark.  So  also  affida\ 
of  a  similar  tenor  were  made  in  the  course  of  those  proce 
ings  by  other  parties,  and  they  were  introduced  by  the  pla 
tiff  on  the  hearing.  These  numerous  affidavits  are  plaii 
inconsistent  with  any  possession  in  John  Clark  during  th< 
times.  The  affidavit  of  Sedgley  does  not  give  the  names 
any  of  the  tenants  who  occupied  under  said  John  Clark, 
particular  facts  relating  to  possession  in  any  form  which  woi 
enable  the  plaintiff  to  controvert  them,  but  it  deals  in  la 
and  general  terms,  and  in  the  quaint  but  expressive  langui 
of  Lord  Coke,  "  fraud  lurketh  in  generalities.''  There  may 
no  fraud,  but  if  not^  it  is  the  misfortune  of  the  claimant,  t] 
his  facts  are  not  more  distinctly  presented.  Sedgley  a 
states,  that,  ''on  said  first  day  of  August,  1858,  depon( 
caused  an  occupant  previously  under  said  William  S.  Cla 
then  having  certain  goods  stored  upon  and  using  a  portion 
said  premises,  to  be  notified  of  such  change  of  ownershi] 
There  was,,  then,  on  that  day  an  occupant  of  the  premii 
under  William  S.  Clark,  but  he  does  not  inform  us  who 
was.  He  was  not  turned  out  of  possession,  but  "  notified 
said  change  of  ownership''  and  ther^y  beeame  the  tenant 
John  Clark.  On  the  sixth  this  suit  was  commenced,  and  Jan 
Spear  and  many  others  were  made  defendants.  William 
Clark  answered,  admitting  his  possessicm,  and  Spear  answei 
admitting  his  possession,  and  claiming  to  be  rightfully  in  p 
session  as  tenant  of  William  S.  Clark.  Mr.  Sedgley  says  th< 
was  an  occupant  on  the  first,  who  was  notified  of  the  chai 
of  title.  Was  it  Spear,  who  was  thus  notified,  and  who  there 
became  the  tenant  of  John  Clark  t  If  so,  he  was  served, 
not  Spear,  why  not  say  so?  Sedgley  does  not  negative  t 
idea  that  it  was  Spear,  or  inform  us  who  the  occupant  wi 
and  there  is  reason  to  believe  from  other  evidence 'that  Spc 
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was  the  idbil  Clearly  John  CHark  was  not  personally  in  pos- 
session on  the  6th  of  Augast,  1858,  nor  is  the  name  of  any 
tenant  given  who  is  claimied  to  have  been  in  posseasion  on  that 
day — nor  is  any  fact  distinctly  stated  from  which  we  can  see 
that  anybody  named  not  a  party  to  the  suit  and  served,  was 
actually  in  possession  under  John  Clark  on  that  day,  while 
the  whole  course  of  the  proceedings  in  the  suit,  and  other 
isLCts  and  endenoe  appearing  in  the  record,  are  inconsistent 
with  the  idea  of  any  possession  by  him  or  on  his  behalf  at  the 
date  of  the  commencement  of  the  action.  A  more  minute 
analysia  of  the  affidavit  of  Sedgley  and  comparison  with  othei 
portiona  of  the  record  might  be  made,  but^  without  pursuing 
the  subject  further,  it  is  sufficient  to  say,  that  it  is  loose,  vague 
and  evasive,  stating  inferences  rather  than  facts,  and  entirely 
unsatisfactaiy,  while  it  is  inconsistent  with  much  that  other- 
wise appears  in  the  record. 

Who  must  go  oui  on  service  of  writ  of  habere  facias 
possessionem. 

All  the  parties  shown  by  the  record  to  have  been  in  posses- 
sion at  the  date  of  the  issuing  of  the  writ  entered  long  after 
&e  commencement  of  the  suit,  and,  as  we  said  in  Long  v. 
Neville,  ''prima  facie  all  who  come  into  possession  after  action 
brought  must  go  out,  for  the  presumption  is,  nothing  to  the 
contrary  appearing,  that  they  came  in  under  the  defendant" 
This  presumption  is  not  overthrown  by  showing  that  they 
came  in  as  tenants  of  John  Clark,  without  showing  affirma- 
tively that  John  Clark  also  canus  in  before  suit  brought,  or  at 
least  that  he  has  come  in  under  a  title  adverse  to  that  of  the 
plaintiff,  [defendant]  not  in  collusion  with  him,  and  under  such 
circumstances  as  would  entitle  him  to  the  protection  of  the  Courts 
on  a  proper  application,  against  the  writ  There  is  nothing 
here  inconsistent  with  the  case  of  Watson  v.  Dowling,  26  Cal. 
126,  cited  by  the  Court  below.  In  that  case,  Bowling's 
interest  in  the  premises  had  been  sold  under  execution,  and 
the  plaintiff  claimed  under  the  Sheriff's  sale.  He  took  such 
interest  as  Dowling  had,  which  was  only  an  undivided  third, 
Dowling  being  tenant  in  oommon  with  other  parties.     Under 
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the  writ  issued,  not  only  Dowling,  but  his  oo-tenant  was  dis- 
possessed, and  the  co-tenant  applied  to  be  restored  to  the 
possession  of  his  undivided  interest,  and  on  the  hearing  of  the 
motion  his  title  was  clearly  shown,  and  it  antedated  the  Sher- 
iff's sale  and  coonmencement  of  the  suit  to  eject  Dowling. 
The  Court,  by  virtue  of  its  authority  to  control  its  process, 
restored  the  co-tenant  to  the  possession.  But  in  this  case  no 
legal  evidence  of  any  kind  has  been  presented  to  show  an 
adverse  title  in  the  occupants,  or  in  John  Clark,  under  whom 
they  claim,  antedating  the  institution  of  the  suit,  while  it  is 
admitted  that  John  Clark  received  and  put  on  record  a  con- 
veyance from  the  defendant  William  S.  Clark,  made  long  sub- 
sequent to  the  con^nencement  of  the  suit  It  is  true,  that  an 
explanation  is  attempted  to  be  given  of  the  objects  for  which 
this  deed  was  given,  but  this  explanation,  when  taken  in  con- 
nection with  other  evidence  tending  to  show  that  the  reason 
given  had  no  foundation  in  fact,  and  with  other  suspicious 
facts  in  the  case,  is  entirely  unsatisfactory. 

It  seems  apparent  to  us  from  the  record  as  now  presented, 
that  this  is  a  bald  attempt,  not  by  the  Sheriff,  who  is  only  the 
nominal  party  to  this  proceeding,  and  is  acting  in  such  a  man- 
ner only  as  to  protect  himself,  but  by  the  party  who  has  been 
so  long  litigating  the  suit  in  collusion  with  the  present  claim- 
ant, to  deprive  the  plaintiff  of  the  fruits  of  his  judgment  If 
this  be  not  so,  the  proper  evidence  of  the  claimant's  rights  ha^ 
been  withheld,  and  they  must  be  vindicated  and  his  good  faith 
shown  in  a  proper  suit  His  title,  if  he  has  any  antedating 
the  commencement  of  the  suit,  will  not  be  prejudiced  by  this 
proceeding.  But  however  this  may  be,  the  fruits  of  a  suc- 
cessful litigation  cannot  be  wrested  from  the  prevailing  party, 
and  the  process  of  the  Courts  evaded  upon  a  mere  claim  set 
up  under  suspicious  circumstances,  resting  upon  affidavits 
alone,  unless  the  case  made  by  that  kind  of  proof  is  reasonably 
satisfactory. 

On  the  case  as  now  presented  we  are  clearly  of  the  opinion 
tiiat  no  sufficient  cause  was  shown  for  not  executing  the  pro* 
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€668  of  the  Oouii;^  and  that  the  erder  appealed  from  is  erro- 
neous. 

Order  dischargiDg  the  order  to  show  cause  rev^ra-sed,  and 
the  District  Court  directed  to  enter  an  order  directing  the 
Sheriff  to  execute  its  procesa. 


J.  H.  COGHILL  &  CO.  v.  SAMUEL  MARKS,  ato  JOHN 
GEOSS,  AssioNEB  OF  EoBT.  Marks,  Intebvenob. 

Right  to  iNnBVBNa  nr  a  Suit  whsbs  Pbopsstt  is  Attached.— Whare  a 
subsequent  tftUchtng  creditor  has  his  attachment  levied  on  the  property 
previously  levied  on. by  a  prior  attaching  creditor,  he  Is  entitled  to  inter- 
▼ene  in  the  action  between  the  first  attaching  creditor  and  the  defendant.  If 
Che  first  attachment  was  fraudulently  procured^  and  tho  common  debtor  has 
not  sofildent  property  to  pay  both  claims. 

EniHBNcs  to  show  Right  to  intsbtbnb. —  Where  a  snbsequent  attaching 
creditor  Intervenes  in  the  suit  between  a  prior  attaching  creditor  and  the 
common  debtor,  and  bo  question  ts  raised  as  to  the  honesty  of  his  debt,  his 
judgment  agalnat  the  common  debtor  Is  admissible  la  evidence  to  show  thai 
the  common  debtor  owed  him,  and  is  decisive  of  the  question. 

POSTFONKMSKT  OV  LiBN   OF  PSIOB   ATTACHMENT  ON   QBOUND   07   FBAUD. —  Where 

a  sabsequent  attaching  creditor  Intervenes  to  set  aside  a  prior  attaohment 
on  the  ground  of  fraud,  if  the  Court  finds  that  a  portloc  only  of  the  debt 
on  which  the  prior  attachment  issued  was  fraudulent,  the  ilea  of  the  prior 
attachment  should  be  postponed  only  as  to  that  portion  of  the  debt  which 
was  fraudulent 

CoMKBUciNG  All  Attachubkt  9cit  BsroEB  Dbbt  IS  Ddb. —  If  the  debt  on 
which  an  attachment  was  issued  was  not  due  when  the  suit  was  commenced, 
a  subsequent  attaching  creditor  cannot  by  intervention  postpone  the  lien  of 
tlie  first  attachment  to  his  own,  unless  the  plaintiffs  In  the  first  action 
fraudulently  commenced  their  action. 

Rbw  Teial  on  Ground  ov  Subpbisb. —  Where  a  defendant,  whose  property  has 
been  attached,  files  an  evasive  answer  under  oath,  which  admits  the  in- 
debtednsss  sued  on,  and  then,  on  a  trial  between  an  intervener,  a  subsequent 
attaching  creditor,  and  the  plaintiff,  without  Intimating  that  he  would  do 
so,  testifies  that  the  debt  was  not  due.  It  Is  sufficient  cause  for  a  new  trial 
on  the  ground  of  surprise. 

Obobb  obantino  a  Hbw  Tbial. — An  order  granting  a  new  trial  does  not  stand 
or  fall  upon  the  reasons  which  the  Court  making  the  order  assigned  for  It, 
but  upon  all  the  facts  in  the  record. 

Appeal  from  the  District  Oourt^  Fifth  Judicial  District, 
San  Joaquin  County, 
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J*  H.  Coghill  &  Co.  commenced  an  action  against  Samnc 
Marks  to  recover  judgment  for  nine  hundred  and  eleven  dol 
lars  and  sixty-four  cents^  for  goods,  wares,  and  merchandis 
alleged  to  have  been  sold  by  them  to  the  defendant,  and  pre 
cured  an  attachment  to  issue,  by  virtue  of  which  the  defend 
ant's  property  was  attached.  Afterwards  Robert  Marks  coin 
menced  an  action  against  the  same  defendant,  and  attachei 
the  same  property,  and  recovered  judgment  by  default  fo 
eleven  hundred  and  ninety-one  dollars  and  ninety-tihree  cents 
The  defendant  filed  an  evasive  answer  imder  oath  in  the  cas 
of  Coghill  &  Co.,  admitting  the  indebtedness  charged  in  th 
complaint  Kobert  Marks  assigned  his  judgment  to  Job] 
Gross.  When  the  case  of  Coghill  &  Co.  was  called  for  tria 
the  Court  on  motion  of  plaintiffs  struck  out  the  answer  am 
ordered  judgment  for  plaintiffs,  when  Gross  moved  the  Coui 
to  set  aside  the  order  for  judgment  and  for  leave  to  intervene 
The  Court  granted  the  motion,  and  Gross  filed  a  petition  o 
intervention,  alleging  that  the  attachment  of  Coghill  &  Co.  wa 
fraudulently  levied  with  the  design  of  injuring  Samuel  Markf 
credit,  and  that  it  was  procured  upon  a  false  affidavit,  am 
that  in  truth  the  defendant  did  not  owe  Coghill  &  Co.  but  fou 
hundred  and  twenty-five  dollars  when  their  suit  was  com 
menced.  On  the  trial  in  the  intervention  case.  Gross,  to  prov 
that  he  was  a  creditor  of  Samuel  Marks,  offered  in  evideno 
the  judgment  and  judgment  roll  in  the  case  of  Bobert  Marks  v 
Saviuel  Marks.  The  plaintiff  objected  on  the  ground  that  a 
between  the  plaintiffs  and  intervener  the  judgment  was  no 
competent  evidence  of  indebtedness  from  Samuel  to  Rober 
Marks.  The  Court  overruled  the  objection.  The  intervene] 
offered  no  other  evidence  of  the  indebtedness  from  Samne 
Marks  to  Robert  Marks. 

The  Court  found  as  a  fact  that  the  plaintiffs  had  undei 
attachment  sufficient  of  Samuel  Marks'  property  to  pay  theii 
debt,  and  gave  plaintiff  judgment  against  him  for  nine  hiin 
dred  and  eleven  dollars  and  sixty-four  cents,  but  also  founc 
that  at  the  time  plaintiffs  commenced  their  action  part  of  theii 
demand,   to   wit:   four   hundred    and   sixty-five  dollars  an^ 
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mtB,  was  not  due,  because  a  credit  of  sixty  days 
yen  for  the  goods,  and  the  credit  had  hot  yet 
>  that  amount,  and  for  that  reason  adjudged  that 
>r  was  entitled  to  have  his  judgment  first  satisfied 
3ods  attached. 

i  of  plaintiffs^  the  Court  granted  a  new  trial,  and 
I  reason  therefor  that  it  had  erred  in  admitting  in 
judgment  of  Bobert  Marks  against  Samuel  Marks, 
venor  appealed  from  the  order  granting  a  new 


lohh,  for  Appellant 

le  hundred  and  ninety-six  of  the  CivH  Practice 
nded  in  1863,  requires  the  Court  or  Judge,  in 
refusing  a  new  trial,  to  "state  in  writing  the 
II  which  the  same  is  granted  or  refused/^ 
estionable  object  of  this  amendment,  as  well  as 
late  amendments  to  section  one  hundred  and 
Practice  Act,  is  to  compel  the  Courts  below  and 
ecify  fully  the  errors  for  which  an  ap|ieal  might 
id  which,  if  taken,  should  be  alone  examined  in 
3  Court  (26  Cal.  69,  Walls,  Administrator  v. 
478,  Huiton  v.  Reed  et  al) 

le  at  bar  the  District  Judge,  desiring  to  oohfonn 
Tements  of  section  one  hundred  and  ninety-six^ 
[ting  his  grounds  for  granting  a  new  trial  in  the 
g  this  view,  the  appellant  contends  that  the  only 
m  for  examination  upon  this  appeal  is,  whether 
rred  in  granting  a  new  trial  upon  the  grounds 

was  made  as  to  the  regularity  of  the  judgment 
arks  V.  Samuel  Marks,  but  the  objection  went  to 
■  the  same  as  primal  facie  evidence.  The  inter- 
pretended  that  the  plaintiffs  might  not  attack  the 
question  upon  any  proper  ground.  The  inter- 
to  prove  his  allegation  that  he  was  a  judgment 
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In  the  case  at  bar  the  intervenor  by  virtue  of  his  judgme 
claimed  a  lien  upon  the  attached  property  prior  to,  and 
the  exclusion  of  the  plaintiffs.  Both  were  creditors  seekii 
their  rights.  ^^When  the  contest  is  between  creditors/'  sa 
Mr.  Justice  Burnett,  in  Bixey  v.  Pollock,  8  Cal.  673,  "  all  ti 
equities  are  in  favor  of  the  most  diligent.  The  subseque 
execution  or  attachment  creditor  can  claim  no  equitable  relic 
If  the  proceedings  of  the  prior  creditor  are  not  void  but  voi 
able,  the  defendant  can  alone  object.  (9  Miss.  397;  i 
Bailey,  214.)"  In  Dixey  v.  Pollock  one  creditor  claimed  th 
another  creditor,  who  had  attached  before  him,  but  whose  pi 
ceedings  were  irregular  in  procuring  the  attadiment,  shou 
be  postponed  to  him  on  account  of  the  irregularity.  But  tl 
Court  held  otherwise,  and  used  the  language  above  quoted* 

J.  B.  HaU,  for  Bespondents. 

It  has  been  said  by  this  Court  in  more  than  one  case  that 
judgment  which  is  right  should  not  be  disturbed,  althouj 
based  upon  wrong  reasons.  The  District  Judge  did  not  e 
press  an  opinion  upon  more  than  one  ground;  but  his  silen 
as  to  others  does  not  declare  or  render  them  non-existent 
unsound  in  fact  or  law.    (Ovilahan  v.  Starbuck,  21  CaL  413 

It  was  error  to  set  aside  plaintiff's  attachment  and  lien  f 
their  entire  demand,  when  there  was  the  sum  of  four  hundn 
and  twenty-five  dollars,  part  thereof,  confessedly  due  at  ti 
time  of  commencing  action.  The  complaint  of  interventi( 
itself  admitted  so  much  to  be  legally  due,  and  properly  8U( 
for.  The  only  case  that  at  all  supports  the  principle  of  tl 
part  of  the  judgment  is  Taaffe  v.  Josephson,  overruled  on  tl 
point  in  Patrick  v.  Montader,  18  CaL,  and  OambU  ▼•  VoU, : 
CaL 

By  the  Court,  Shaptbb,  J. 

It  was  a  matter  of  no  consequence  to  the  lespMideitt  wlieA 
Jie  judgment  against  Maries,  assigned  to  the  intervenor,  w 
fraudulent  or  not,  inasmuch  as  the  attachment  liiea  of  ti 
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rsB  older  than  the  lien  of  the  intervenor;  and  for 
ison  it  waa  nnneoeesary  to  inquire  how  much  was 
)  judgment  The  judgment  was  given  in  evidenoe 
le  purpose  of  showing  that  the  relation  of  creditor 
odsted  between  Samuel  Marks  and  Robert  Marks^ 
ross  had  succeeded  to  his  rights  by  assignment. 
:  the  judgment^  coupled  with  the  assignment  of  it, 
I  a  position  to  intervene  in  the  action  under  the 
i  as  there  was  no  allegation  in  the  answer  to  the 

charging  that  the  judgment  had  been  got  up 
he  purpose  of  masking  an  intervention  in  the  suit 
tiffs  against  the  common  debtor,  we  consider  the 
ecisive.     The  Court,  however,  considered  that  it 

admitting  it  at  all,  and  on  that  ground  granted  > 
L  the  plaintiff's  motion* 

^as  nothing  in  the  record  upon  which  the  order 
intained,  except  the  mistaken  ground  upcm  which 
at  it,  we  could  not  do  otherwise  than  reverse  the 
firm  the  judgment  But  there  are  other  grounds^ 
int  in  the  suit  not  having  answered,  the  plaintiffs 
it  against  him  for  nine  hundred  and  eleven  dollars 
iir  cents.  Under  the  issue  taken  on  the  interven- 
urt  found,  however,  that  as  to  four  hundred  and 
>llar8  and  eighty-five  cents,  parcel  thereof,  the 
)een  brought  prematurely;  but  the  Court  has  not 
he  plaintiffs  were  guilty  of  any  fraud  in  that  par- 

the  whole  tendency  of  the  evidence  is  the  other 
be  Court,  instead  of  reducing  the  prior  lien  of  the 
the  amount  which  was  due  at  the  date  of  their 
postponed  it  altogether  to  the  subsequent  lien  of 
or,  directing  the  judgment  of  the  latter  to  be  first 
the  proceeds  of  the  property,  which  was  erroneous. 
*  also  that  the  plaintiffs  were  entitled  to  a  new 
ground  of  surprise. 

tion  urged  by  the  appellant  that  the  order  grant- 
ial  must  stand,  if  at  all,  upon  the  ground  on  which 
3I0W  put  ity  is  not  well  taken.    The  one  hundred 
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and  ninety-sixth  section  of  the  Practioe  Act  provides  that  *^  the 
Court  or  Judge  granting  or  refusing  a  new  trial  shall  state  in 
writing  the  grounds  upoa  which  the  same  is  granted  or  re- 
fused ; ''  and  that  is  all  that  is  said  upon  the  matter.  If  it  was 
intended  to  so  limit  the  power  of  this  Court  in  error  that  in 
reviewing  the  orders  and  judgments  of  District  Courts  it  could 
do  no  more  than  review  the  reasons  given  for  entering  or  ren- 
dering them^  the  Legislature  has  signally  failed  to  express  the 
intention.  A  rule  of  that  kind  would  be  both  anomalous  and 
improvident  Anomalous,  for  it  would  put  us  upon  reviewing 
judicial  arguments  rather  than  judicial  action;  and  improvi* 
dent,  inasmuch  as  rights  would  not  unfrequently  be  lost  for 
no  better  reason  than  that  they  had  been  adjudged  to  be  such 
upon  wrong  grounds. 

It  is  urged  that  we  have  frequently  decided  that  parties 
moving  for  new  trials  must  be  confined  to  the  error  assigned* 
But  in  that  class  of  cases,  if  the  specification  does  not  include 
all  the  grounds  of  reversal  embodied  in  the  statement,  the 
fault  is  that  of  the  moving  party.  But  where  the  Court  prop^ 
erly  grants  a  new  trial,  but  for  a  false  reason,  or  grants  it 
without  exhausting  the  argument  in  favor  of  it,  neither  the 
mistake  in  the  one  case  nor  the  omission  in  the  other  lies  at 
the  door  of  the  party  —  and  thus  the  analogy  relied  on  fails. 

The  order  Appealed  from  is  afSrmed. 


THE  PEOPLE  V.  DAVID  HABRIS. 

▼oTxifo  TwiCB. —  The  aet  of  TOtIng  more  than  once  at  the  lame  election  Is 
not  a  crime  nnleia  done  knowingly  and  with  wrong  Intent. 

Pnoor  or  Intent  to  do  Wbong. —  The  intent  with  which  an  nnlawtnl  aet  was 
done  mast  he  proyed ;  hat  when  an  unlawful  act  is  proved  to  have  heen  done 
hy  the  acensed,  the  law  In  the  first  Instance  presumes  It  to  have  heen  In- 
tended, and  the  proof  of  justification  or  ezcnee  Ilea  on  the  defendant. 

Pbdov  ov  DBDNKSMNB88  IN  ▲  Cbiminal  Cjlsb. —  A  defendant  charged  with  the 
commission  of  a  crime  may  introduce  evidence  to  show  that  he  was  intoxi- 
cated at  the  time  he  committed  the  act,  not  as  an  excuse  for  the  crlne,  bnt 
to  enable  the  jnry  to  determine  whether  hla  mental  condition  was  mtk  thaf 
he  knew  be  was  committing  an  'offense. 
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Appsax  from  die  Coxm^  Court,  City  and  County  of  San 
Francisca 

The  facts  are  stated  in  the  opinion  of  the  Court 

Alexander  Campbell,  for  AppeUant 

/.  Q.  MeOuUaugh,  Attomey-Oeneral,  for  the  People. 

By  the  Court,  Cubbst,  C.  J. 

The  defendant  was  indicted  for  voting  twice  at  the  general 
election  held  on  the  6th  of  September,  1865.  To  the  indict- 
ment he  pleaded  not  guilty.  Upon  the  trial  he  was  found 
guilty  and  sentenced  ^o  be  imprisoned  in  the  State  Prison  for 
one  year. 

It  is  provided  by  statute  that  any  person  who  shall  votG 
more  than  onoe  at  any  one  election  diall  be  deemed  guilty  oi 
m  fekmyy  and,  upon  conviction,  shall  be*  imprisoned  in  the 
•State  Prison  for  a  term  not  less  than  one  year  nor  more  than 
five  yean.    (Laws  1858,  pp.  166,  166.) 

BUUement  of  faeU. 

The  evidence  shows  that  the  defendant  voted  at  the  election 
polls  of  the  Fifth  District  of  San  Francisco  at  about  10  o'clock 
in  the  forenoon  of  the  day  above  mentioned,  when  his  right  tc 
vote  was  challenged  on  the  ground  that  he  was  not  a  resident 
of  the  distriot.  The  challenge  being  withdrawn  the  defend- 
ant voted.  About  two  or  three  o'clock  in  the  afternoon  the 
defendant  returned  to  the  same  polls  very  much  intoxicated 
and  anin  offered  to  vote.  The  same  person  who  had  chal- 
lenged his  ri^t  to  vote  at  that  place  in  the  morning  informed 
him  that  he  had  voted  hefore,  and  that  he  would  get  himseli 
in  trouble  if  he  voted  again.  The  defendant,  in  reply;  ^che 
mently  protested  that  he  had  not  voted,  and  declared  his  will* 
ingnesa  to  so  make  oath.  The  oath  prescribed'  by  the  statute 
tlMtt  administered  to  him  by  tbe  proper  o&oer,  to  whiob 
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he  responded  in  the  afflrmativei  and  then  voted  the  second 
time. 

When  the  cause  was  submitted  to  the  jury  the  Court 
charged  them  as  foOows:  **The  indictment  charges  that  the 
defendant  at  an  election  for  members  for  the  State  Senate  and 
Assembly,  held  on  the  6th  day  of  September,  1865,  in  the 
Fifth  Election  District  of  this  city  and  county,  did  knowingly, 
unlawfully  and  feloniously  vote  more  than  once  at  the  same 
election.  The  language  of  the  statute  upon  which  the  indict- 
ment is  framed  is,  '  any  person  who  shall  vote  more  than  once 
at  any  election  ♦  ♦  ♦  shall  be  deemed  guilty  of  a  felony.* 
The  word  knowingly  is  not  in  the  statute,  and  althou^  used 
in  the  indictment  yet  it  may  be  rejected  as  surplusage,  for 
the  State  is  not  bound  to  support  by  proof  the  allegation  in 
the  indictment  that  the  act  of  double  voting  was  knowinj^y 
done.  The  statute  makes  the  act  of  voting  more  than  once  at 
the  same  electi(m,  and  not  the  act  of  voting  knowingly  more 
than  once  at  any  election,  a  crime.  If,  therefore,  you  are 
satisfied  from  the  testimony  in  the  case  that  the  defendant,  at- 
an  election  for  members*  of  the  State  Senate  and  Assembly, 
held  on  the  6th  day  of  September,  1865,  in  the  Fifth  Election 
District,  in  this  city  and  county,  voted  twice,  then,  although 
the  defendant  may  at  the  time  have  been  under  the  influence 
of  intoxicating  liquors,  it  is  your  duty  to  bring  in  a  verdict  of 
guilty  against  him;  for  drunkenness  is  no  excuse  or  justifica- 
tion for  the  commission  of  a  criminal  act,  and  evidence  of 
voluntary  intoxication  is  properly  admissible  as  affecting 
crime  only  in  those  cases  in  which  it  is  necessary  to  ascertain 
whether  the  accused  was  in  a  mental  condition  which  enabled 
him  to  form  a  deliberately  premeditated  purpose,  and  this  is 
not  one  of  those  cases.  The  counsel  for  the  defendant  re- 
quests me  to  charge  you  that  every  crime  involves  a  nmon  of 
act  and  intent  or  criminal  negligence.  This  is  true.  The 
law  does  not  punish  a  man  for  his  intention,  nor  for  his  act 
disconnected  from  his  intention,  but  act  and  intent  must  unite 
to  constitute  a  crime.'' 

At  the  conclusion  of  the  charge  the  counsel  for  the  defend- 
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the  Court  to  withdraw  that  portion  of  it  whioh 
e  act  of  double  voting  need  not  be  knowingly  done^ 
urt  declined  to  dow 

lant's  counsel  excepted  to  each  and  erery  portion 
)  ex^pt  that  given  at  the  request  of  the  defend- 

and  alao  excited  to  the  refusal  of  the  Oonrt  to 
portion  of  the  charge  which  stated  that  the  act  of 
:  need  not  be  knowingly  done. 
lant's  counsel  asks  f<Mr  a  reversal  of  the  judgment^ 
i  that  the  jury  were  misdirected  by  the  Court  in 
le  knowledge  which  it  was  necessary  the  defend* 
Etve  as  to  what  he  had  done  and  was  doing  when 
second  time,  and  he  insists  that  the  error  of  the 
bot  cured  by  the  instructions  given  at  the  defend- 
^  ''  that  every  crime  involves  a  union  of  act  and 
linal  n^ligence.'' 

U  inUtU  neeeneury  to  crnidilute  a  erirhe^ 

J  upon  which  it  was  sought  to  exculpate  the 
criminality  was  that  he  was  in  such  a  condition, 
en  he  voted  the  second  time,  as  not  to  know  that 
idy  voted,  but  on  the  contrary  believed  that  he 
i  so.  It  is  laid  down  in  the  booki  on  the  subject 
iniversal  doctrine  that  to  constitute  what  the  law 
le  there  must  concur  both  an  evil  act  and  an  evil 
18  nan  facU  reum  nisi  mens  sit  rea.  (1  Bish.  on 
».  227  and  229;  3  GreenL  Ev.  Sec  18.)  There- 
mt  with  which  the  unlawful  act  was  done  must 
9  well  as  the  other  material  facts  stated  in  the 
97hich  may  be  by  evidence  either  direct  or  indirect 
sstabli^  the  fact,  or  by  inference  of  law  from, 
proved.  When  the  act  is  proved  to  have  been 
accused,  if  it  be  an  act  in  itself  unlawful,  the 
irst  instuiee  presumes  it  t6  have  been  lufendM, 
»f  of  justificntion  or  excuse  lies  on  the  defendant 
this  l^gal'lmd  naturtd  pr^umption.     (8  Or^n* 
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leafs  Ev.  Sees.  13,  14  and  18.)  Now,  when  the  statnt^ 
dedarea  the  act  of  voting  more  than  once  at  the  same  eleo 
tion  by  the  sanie  person  to  be  a  felony,  it  must  be  nnderstooc 
as  implying  that  llie  interdicted  act  must  be  done  with  i 
criminal  intention,  or  under  circumstances  from  which  sud 
intention  may  be  inferred.  The  defendant's  counsel  at  the  tria 
seems  to  have  apprehended  the  true  rule  of  law  on  the  sub 
ject,  and  to  have  r^arded  the  burden  as  on  the  defendant  tc 
show  by  evidence  that  the  act  of  his  voting  the  second  tim< 
was  not  criminal,  and  for  this  purpose  evidence  of  his  intoxi 
cated  and  excited  condition  was  submitted  to  the  jury,  ii 
order  that  they  might  determine  under  the  rules  of  law  gov 
eming  in  such  cases  whether  the  defendant  was  conscious  a 
the  time  of  having  voted  before  at  the  same  election.  Th< 
question  was  fairly  before  the  jury  whether  the  defendan 
knew  what  he  was  about  when  he  voted  the  second  time 
From  the  evidence  in  the  case  it  appears  he  was  very  mud 
intoxicated,  but  whether  to  a  degree  sufficient  to  deprive  bin 
of  all  knowledge  of  having  already  voted  was  for  the  jury  U 
decide. 

Proof  of  intoxication  by  one  charged  with  a  crime. 

The  law  does  not  excuse  a  perscm  of  a  crime  committee 
while  in  a  state  of  voluntary  intoxication.  In  Bex  v.  Thomas 
7  Car,  k  Payne,  817,  Parke,  B.,  said  to  the  jury:  "I  mus 
tell  you  that  if  a  man  makes  himsdif  voluntarily  drank,  it  ii 
no  excuse  for  any  crime  he  may  conamit  whilst  he  is  ao;  h< 
takes  the  oonsequences  -  of  his  own  voluntary  act,  or  mos^ 
crimes  would  go  unpunished;"  and  to  the  same  effect  is  th< 
language  of  Alderson,  B.,  in  Rex  v.  Meahin,  7  Car.  &  Payne 
297 ;  and  in  harmony  with  this  doctrine  is  the  whole  ourren 
of  English  authority.  (1  Whar.  Cr.  Law,  Sec.  89.)  Mr.  Whar 
ton  says  that  in  this  country  the  same  position  has  been  taka 
with  marked  uniformity,  it  being  invariably  held  that  volun 
taxy  drunkenness  is  no  defense  to  the  factum  of  guilt;  th 
only  point  about  which  there  has  been  any  fluctuaiiiHi  beinj 
the  extent  to  which  evidence  of  drunkenness  is  reoeivable  U 
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ezactnefls  of  the  intent  or  extent  of  deliberatioiL'' 
In  Pigman  r.  The  State,  14  Ohio,  666,  it  was 
lan  who  passea  oonnterfeit  money  is  not  erimi- 
'  he  is  so  drunk  as  to  be  incapaUe  of  knowing 
mterfeit,  and  OMiseqoently  of  entertaining  the 
sfrand,  provided  there  was  no  ground  to  suppose 
money  to  be  counterfeit  before  then;  and  in 
Itale,  4  Humph.  136,  141,  the  Supreme  Oourt  of 
I :  '^  Although  drunkenness,  in  point  of  law,  con- 
icuse  or  justification  for  crime,  still,  when  the 
lenee  of  a  crime  is  made  by  law  to  depend  upon 
tate  and  ^condition  of  the  criminal's  mind  at  the 
ii  reference  to  the  act  done,  drunkenness  as  a 
i  affecting  such  state  and  condition  of  the  mind 
ibject  for  consideration  and  inquiry  by  the  jury, 
in  such  case  is  what  is  the  mental  status  t" 
Moore,  3  Car.  &  Kir.  819,  the  defendant  was 
m  attempt  to  commit  suicide  by  drowning,  and 
was  alleged  she  was  unconscious  from  drunken- 
ne  of  the  nature  of  the  act  The  Court  was  of 
lat  if  she  was  so  drunk  as  not  to  know  what  she 
)  jury  could  not  find  that  she  intended  to  destroy 
^  V.  Cruse,  8  Car.  &  Payne,  646 ;  United  States 
h,  1  Bald.  617;  Ketty  v.  The  Stale,  3  Sm.  ft 
Hrlle  V.  The  State,  9  Humph.  663 ;  HaUe  v.  The 
nph.  154.) 

x>ndition  of  the  accused,  caused  by  drunkenness, 
I  into  consideration  by  the  jury  with  the  other 
;ase,  to  enable  them  to  decide  in  respect  to  the 
Qtent,  it  is  proper  to  observe  that  drunkenness 
le  crime.  (People  v.  King,  27  Cal.  514.)  The 
made  is  whether  the  crime  which  the  defendant 
having  committed  has  in  point  of  fact  been  com- 
or  this  purpose  whatever  will  fairly  and  legiti- 
>  the  discovery  of  the  mental  condition  and  status 
d  at  the  time,  may  be  given  in  evidence  to  the 
f  be  considered  by  them  in  determining  whether 
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the  defendant  was  in  fact  guilly  of  tihe  eiime  charged  againc 
Mm.  Qreat  caution  is  necesearj  in  the  application  of  tfai 
doctrine^  and  those  whose  pitmnce  it  is  to  decide  in  such  case 
should  be  satisfied  beyond  a  reasDnable  doubt^  from  all  th 
facts  and  ciroumstances  before  them^  that  the  imlawful  ac 
was  committed  by  the  accused  when  his  mental  condition  wa 
such  that  he  did  not  know  that  he  was  committing  a  crim< 
and  also  that  no  design  existed  on  his  part  to  do  the  wron 
before  he  became  thus  incapable  of  knowing  what  he  wn 
doing. 

We  have  said  more  respecting  the  character  of  the  defene 
or  excuse  imposed  than  would  have  been  necessary,  but  fo 
the  reason  that  it  is  important  that  those  who  may  be  guilt 
of  violating  the  law  may  understand  that  a  state  of  intoxici 
tion  can  be  of  no  avail  as  an  excuse  for  crime. 

Voting  twice  at  same  eUdum. 

The  Court  told  the  jury,  as  we  have  seen,  that  the  statul 
makes  the  act  of  voting  more  than  once  at  the  same  electioi 
and  not  the  act  of  voting  knowingly  —  that  is,  intentionally - 
more  than  once  at  any  one  election,  a  crime.  The  Com 
further  charged  the  jury,  in  substance,  that  evidence  of  volui 
tary  intoxication  is  properly  admissible  as  affecting  crime  onl 
in  those  cases  in  which  it  is  necessary  to  ascertain  whsthe 
the  accused  was  in  a  mental  condition  which  enabled  him  1 
form  a  deliberate  premeditated  purpose  to  commit  the  offensi 
but  in  the  same  connection  the  jury  were  told  in  effect  thi 
the  case  before  them  was  not  one  of  those  cases  in  which  tl 
defendant  could  interpose  the  defense  that  he  was  intoxicate 
to  a  degree  rendering  him  unconscious  of  what  he  had  don 
and  of  the  wrong  which  he  was  doing.  The  Court  the 
instructed  the  jury,  at  the  request  of  the  defendant's  counse 
that  every  crime  involves  a  union  of  act  and  intent  or  crim 
nal  negligence.  That  the  law  does  not  punish  a  man  for  h: 
intention,  but  that  act  and  intent  must  unite  to  constitute 
crime ;  but  at  the  same  time  the  Court  refused  to  modify  i 
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the  diarge  already  givei^  lliou^  especially  re- 

>  do. 

lese  two  portions  of  the  charge  together  we  may 

iie  Court  as  declaring: 

hat  a  crime  is  constituted  by  the  commission  of  a 

ity  united  with  a  felonious  intent  on  the  part  of 

8  the  act  or  caused  it  to  be  done. 

That  the  act  of  voting  more  than  once  at  the  same 

a  crime,  even  though  not  done  with  knowledge  on 

him  who  so  votes  that  he  was  voting  the  second 

rhat  the  case  before  the  jury  was  not  one  in  which 
at  could  show  that  by  reason  of  his  intoxicated 
I  did  not  know  what  he  was  doing  when  he  voted 
ime. 

[>t  see  how  these  charges,  involving  the  question 
knowledge  or  intention  can  be  harmonized.  Thai 
third  stand  in  direct  antagonism  to  the  firsts  and 
prominence  was  given  to  the  one  of  which  the 
omplains  and  which  we  think  to  be*erroneoufli 
be  opinion  the  Court  erred  also  in  excluding  from 
r  consideration  of  the  mental  status  of  the  defend- 
)n  of  his  intoxicated  condition  when  he  voted  the 
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nent  is  reversed  and  a  new  trial  ordered, 
»  fiUwTXB  ezpreiaed  no  opinioik 
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By  JOSEPH  A.  JOYCE. 
G  Include  di&tiotia  to  Voluoia  147,  by  Obamum  L. 


MS.    PE  CASTRO  t.  CLAUX 

2  mutt  be  tiOc^m  most  ttrongly  •gaiott  th«  plaadcr,  p.  W. 

El  70  Am.  Dec.  739,  note,  to  the  tame  point;  eited  to  Nmob  t. 

13  QmL  366,  noted  uader  Green  r.  CoTillaud,  10  OrL  817,  70  Am. 

mt — Writ    of    £eatitiitioiL-*LiAUQii7    ^wn    undertaking    en 

cruee  upon  aAirma^noe  of  judgment,  although  liability  may  eoa- 

ij  appellant  deliver!  possession  of  premises,  pp.  10-18. 

n  Clark  v.  Smith,  60  OsL  646,  to  affirmanee;  Id.  648,  to  dli- 

ipinion, 

[  Citation.— Ganceart  ▼.  Haary,  88  OaL  884. 

6-19.    HOPPER  V.  JOnXS. 

le.— Absolute  deed  may  be  shown  by  parol  to  ba  a  noitgafs, 
ar  ease  should  be  made  out,  p.  18. 

Sears  t.  Dixon,  33  OaL  332,  to  the  potot  that  panA  etIdsQee 
tible  for  audi  purpose;  Holmes  y.  Warren,  146  Gal.  463,  whers 
s  controversy  as  to  whether  deed  absolute  under  which  plsto- 
M  title,  w&a  intended  u  mortgage,  eyidenoe  admissible  to  shoff 
For  purchase  money  and  oontraet  for  sale;  so^  also,  to  Gay  t. 
I,  33  GaL  690;  Jackson  T.  Lodge,:  36  Cal.  40;  and  to  Baynor 
,  37  CaL  454,  Approved  in  Ganoeart  t.  Henry,  98  Cal.  28^ 
in  Winston  \\  Bumell,  44  Kan.  370,  a  a  21  Am.  St.  Rep.  291, 
g  the  queatioo  of  what  is  meant  by  "clear"  proof,  "satisfac- 
oof,  etc.]    Ewing  v.  Keith,  16  Utah,  318,  holding  evidence  to- 

to  prove  mortgage,  and  that  oertam  testimony  was  properly 

Cit^  in  50  Am.  Bee.  196,  note. 

19-47.    BOTB  v.  BLANKMAN.    87  Am.  Dec.  146. 
iatrator  purchasing  at  his  own  sale  through  medium  of  a&- 
chargettble  as  trustee  for  heirs,  pp.  31,  32. 
,443 


C 

f 


a 

1 


♦* 

%• 


29  OO.  19-47  Notes  on  Colifoniia  EeporiB.  14i4 


I 


Cited  in  Qray  t.  Quickeilver  Min.  Co.,  68  Fed.  Rep.  682,  to  the 
effect.    See  notes,  78  Am.  St.  Rep.  196,  and  12  Am.  Dec  85. 

Same.— Such  purohase  is  not  void,  but  yoidable  at  election  of  helza, 
pp.  33,  41. 

Cited  in  San  Diego  r.  8.  D.  eto.  R.  R.  Co.,  44  CaL  114,  but  holding 
that  a  trustee's  act  <lf  bar^ning  in  relation  to  trust  property  is  un- 
warrantable; Guerrero  t.  Ballerino,  48  Cal.  121,  in  aflfirmance;  Golson 
y.  Dunlap,  73  Cal.  159,  applying  the  principle  to  a  purchase  by  a  trustee; 
Jones  V.  Hanna»  81  CaL  616,  519,  520,  523,  in  dissenting  opinion,  where 
it' febiiid,'^ after  diteUMion  of  the  point,  that  the'preyatling  opinion  in 
that  case  oyerrules  the  principal  case.  But  in  Burris  y.  Kennedy,  108 
Cal.  341,  342,  343,  the  principal  case  is  iedared  neyer  to  haye  been 
oyerruled  or  modified,  and  that  the  statement,  in  the  preceding  citation, 
to  that  effect  is  erroneous,  and  said  case  is  explained  and  distinguished; 
White  y.  Iselin,  26  Minn.  490;  Furth  y.  Wyatt,  17  Ney.  183;  Murchison 
y.  White,  54  Tex.  85;  Melms  y.  Pabst  Brewing  Co.,  93  Wis.  164;  8.  C. 
67  Am.  St.  Rep.  904;  and  Gray  y.  Quicksilyer  M.  Co.,  68  Fed.  Rep.  682, 
all  in  affirmance.  Cited  in  9  Am.  Dec.  246,  note;  12  Am.  Dec  86,  note; 
16  Am.  Dec  616,  note,  and  90  Am.  Dec  210,  note,  to  the  same  point. 

Order  of  Sal^  of  probate  court  which  has  acquired  jurisdiction  can- 
voft  be  collaterally  attacked,  pp.  41-43. 
Cited  in  61  Am.  Dec  622,  note,  to  the  same  point. 

Squity.— Ignoranca  is  not  a  ground  of  relief  unless  person  against 
whom  relief  is  sought  is  relied  on  and  has  misrepresented  facts,  p.  43. 

Cited  in  Royoe  y.  Hampton,  16  Key.  34,  approying  the  principle.  GItad, 
iJa^.iB,£9  Am.  St..Rep.  809,  note. 

Statute  of  Limitations  applies  alike  to  aetiona  in  law  and  equi^, 
».  34,46. 

Cited  in  Duff  y  Duff,  71  CaL  629,  530,  but  referred  to  only  generally 
as  supporting  the  princfple;  €astro  y.  Geil,  110  OaL  296;  52  Am.  St 
Rep.  87,  in  substantial  affirmance;  Hale  y.  CoiBn,  120  Fed.  474,  whete 
right  to  enforce  stockholdei's  statutory  liability  is  barred  at  law,  equity 
will'  apply  same  limitation;  &mphrey  y.  C4rpenter,  39  Minn.  166,  to 
the  same  effect;  in  Case  of  Broderick's  Will,  21  WalL  518,  with  i^ 
^^royal;  also  in  12  Am.  Dec  369,  note 

Statute  of  Limitations.— Three  year  period  applies  in  action  based 
on,  fraud,  p.  44. 

Distinguished  in  Murphy  y.  Crowley,  140  CaL  147,  holding  fiye  year 
period  applicable  in  action  based  on  fraud,  under  facts  stated;  Laxven 
y.  Utah  Loan  etc  Co.,.  23  Utah,  458,  applying  rule  in  action  against 
bftnk  for  fraud  in  loaning  special  deposit  without  security. 

Pleading— Frand.— When  fraud  alleged  was  more  than  three  years 
before  suit  complaint  must  ayer  discoyery  within  three  yean,  p.  44. 
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.  GeU,  110  GaL  295;  S.  G.  52- Am.  St;.  Rep.  85,  ta  affittuT 
V.  Parker,  112  Cal.  440,  to  the  aanie  point;  Young  t. 
S;an.  582^  with  approyal;  McMillan  .v.  Gheeney,  30  Minn, 
that  it  ia  notneceiaary  to  n^ativeez^ptdoni,  but  th^ 
lefense;  Zieverink  t.  Kemper,  50  Ohio  St  217,  to  the 
le  principal  case;  and  Dannemeyer  y.  Goleman,  11  Fed. 
8  Sawy.  58,  in  affirmance.  Cited  to  ruling  stated,  in 
L61,  note;  and  1  Am.  St.  Rep.  788,  note. 

ition  of  three  years  does  not  begin  until  discovery , of 

[>  put  on  inquiry  a  person  of  ordinary  intelligence  and 

47. 

y  T.  Allen,  84  Cal.  258;  Parker  v.  Kuhn,  21  Neb.  ^S3; 

[>.  841;  Zieverinic  y.  Kemper,  50  Ohio  St.  217;  Ransome 

ex.  127;  and  Morgan  y.  Morgan,  10  Wash.  St  106,  all 

f  the  ^k>ctrine.    Cited  to  ruling  stated,  in  81  Am.  St. 


I 


f. 


AGBB  T.  SHINDLEH. 

Bquity  will  annul'  and  remore  a  eloud  on  titte, 
ilainant  be  not  in  possession,  pp.  55,  57. 
s  y.  Irving,  28  Cal.  649,  in  affirmance;  Thompson  y. 
L90,  with  approval;  Marshall  v.  Shafter,  82  Cal.  199, 
ection  with  the  fact  that  a  certain  deed  in  a  prior  suit 
title,  but  the  record  did  not  snow  that  title  was  in- 
n  y.  Liscom,  34  Cal.  889,  8.  C.  94  Am.  Dec.  740,  affirm- 
;  JAtk  y.  Ray,  43  Ckl.  88,  following  the  doctrine;  Lame 

OaL  284,  where  the  jurisdiction  of  equity  to  arrest 
gs  in  the  probate  court  was  affirmed  as  an  applieaiion 

in  Archbishop  of  S.  F.  y.  Shipman,  69  Gal.  591,  as  not 
the  ruling  there,  that  a  court  of  equity  would  not  en- 
e  sale  ae  a  cloud  o;i  title;  Judaon  v.  t^yford,  84  GaJ. 
t  was  declared  that  if  a  certain  deed  was  m  fact  nuide 
lay  a  creditor  it  was  a  douck  on  title  which  should  be 

1  Stock  Growers'  Bank  v.  Newton,  13  Colo.  250,  In 
biIbo,  in  Grove  v.  Jennings,  46  Kan.  369;  Himtington  v. 

2  Sawy.  514;  and  In  re  Beadle,  5  Sawy.  353.  Cited  in 
3  Wash.  St  507,  510,  511;  S.  C.  28  Am.  St  Rep.  62, 

lat  a  judgment  creditor  who  is  the  execution  purchaser 
a  action  to  set  aside  a  fraudulent  conveyance,  and  to 
I  land;  In  re  Estes,  3  Fed.  Rep.  138,  S.  G.  6  Sawy.  4^3, 

point  as  the  principal  case,  but  the  question  involved 
en  of  a  judgment  where  a  fraudulent  conveyance,  as 

made;  and  Northern  P.  R.  Co.  v.  Cannon,  46  Fed.  Rep. 
principle  was  approved  in  discussion,  but  in  that  case 
,ble  relief  against  an  invalid  patent  was  held  demur- 
|i«dl&(f  *tated,  In  06  Am.  Dec  356,  note. 
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Equity  will  Interfere  where  it  does  not  appear  that  legal  reme< 
is  adequate  and  eomplete,  p.  55. 

Cited  in  Hills  t.  Sherwood,  48  Cal.  392,  in  affirmance;   Aveline 
Ridenhaugh,  2  Idaho,  160,  in  dissenting  opinion  to  the  same  genei 
point;  and  in  56  Am.  Dec.  356,  note,  to  the  ruling  stated. 

Cloud  on  Title.— Right  of  action  bj  purchaser  at  sheriff's  sale  do 
not  depend  on  execution  returned  nulla  bona,  p  56. 

Cited  in  90  Am.  Dec.  289,  note,  to  the  same  point  in  connection  wi 
^'creditors'  bills  and  proceedings  in  equity  in  aid  of  executions — 1.  Pi 
requisites  to  creditors*  suits." 

Same.— Purchaser  at  sheriff's  sale  who  files  a  bill  to  set  aside 
fraudulent  deed  of  the  judgment  debtor  need  not  ayer  his  insolven< 
pp.  58-60. 

Cited  in  First  Nat  Bank  v.  Maxwell,  123  CaL  872,  69  Am.  St.  Bi 
72,  holding  intent  to  defraud  established;  Banning  y.  Porinton,  1 
Iowa,  645,  holding  finding  as  to  grantor's  insolyeney  not  necessary 
such  action;  Bull  y.  Ford,  66  Cal.  178,  holding  that  an  allegation  th 
the  conyeyance  was  made  ''with  intent  to  hinder,  delay,  and  delnan 
the  creditor  was  sufficient  in  the  absence  of  a  special  demurrer;  Jads 
y.  Lyford,  84  Cal.  508,  with  approyal.  So,  also,  in  Bull  y.  Bray,  89  C 
300;  Ogden  State  Bank  y.  Barker^  12  Utah,  24,  holding  that  inaolyen 
need  not  be  expressly  alleged  where  the  fact  is  apparent  from  t 
whole  bill;  Wilson  v.  Spear,  68  Vt.  148,  holding  that  the  condition 
his  estate  is  immaterial  where  the  grantor  has  conyeyed  to  defrai 
creditors;  79  Am.  Dee.  218,  note;  and  90  Am.  Dec  289,  extended  no< 
fully  discussing  the  question  of  prerequisites  to  creditors'  suits. 

Limitation  of  Action  for  relief  on  the  ground  of  fraud  does  not  app 
where  grayamen  is  a  cloud  on  title,  p.  60 

Cited  in  Chalmers  y.  Sheehy,  132  CaL  462,  84  Am.  St.  Rep.  64,  ( 
point  that  statute  does  not  begin  to  run  against  execution  purchasei 
right  to  set  aside  prior  transfer  until  issuance  of  sheriff's  deed  to  hii 
Stewart  y.  Thompson,  Sf  CaL  263,  in  affiirmanoe,  eyen  though  the  oo 
yeyaace  is  asked  to  be  set  aside  because  made  to  defraud  creditor 
Goodenow  y.  Parker,  112  Cal.  145,  in  affirmance  of  the  rule,  but  the  ca 
there  was  held,  howeyer,  to  be  goyemed  by  section  318  of  the  Code  < 
Ciyil  Procedure,  and  not  by  section  338,  subdlylsion  4,  of  the  Code  < 
Civil  Procedure;  Jackson  v.  Holbrook,  36  Minn.  504;  S.  C.  1  Am.  St.  Re 
691,  quoting  from  the  principal  case  on  this  point;  Wagner  y.  Law, 
Wash.  St.  513,  517;  8.  C.  28  Am.  St.  Rep.  70,  with  approyal;  and  Mo: 
gan  v.  Morgan,  10  Wash.  St.  107,  distinguishing  the  principal  case,  bi 
holding  that  the  action  there  being  one  to  set  aside  a  deed  of  conununit 
land  fraudulently  obtained,  was  within  the  three  years'  limitatic 
statute. 

Attorney  at  Law  may  testify  to  olient's  comoiuiilQations  not  em 
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le,  or  to  informatuMi  foreign  to  matter  of  employiBent 
oregone  employment,  pp.  61,  60,  70,  72. 
1  y.  Sharon,  70  Cal.  678,  where  the  question  ia  fully  con- 
what  oommunications  are  confidential;  State  ex  rel.  v. 
reg.  162,  where  certain  oommunications  were  admitted 
ed;  Koerber  v.  Somers,  106  Wia.  504,  506,  admitting  eri- 
ley  as  to  settlement  made  by  him  imder  client's  author- 
Snowden,  23  Utah,  326,  protection  given  to  privileged 
■  applies  to  oonversations  with  an  attorney  in  nego- 
>loy  him. 

tioo.— Water  Works  t.  San  Francisoo,  82  Gal.  321,  8.  C 
i.l8<ia  dissenting  opinion,  to  the  point  that  it  is  notsufl- 
£nHid  in  general  terms,  but  the  faeta  must  be  alleged; 
I  Mill  Co.  V.  Dexter,  22  Wash.  240.. 

HOWS  T.  INDEPENDENCS  CO. 

der  Vacating  Judgment  so  entered  will  not  be  disturbad 
ipt  for  gross  abuse  of  discretion,  p.  74. 
f  V.  Taaffe,  20  CaL  424,  to  the  same  point  and  explain- 
Dg  of  the  wiMTd  "diseretion";  Chamberlain  v.  Co.  of  DeL 
151,  in  affirmance.  So,  also,  in  Buell  v.  fimerieh,  86  CaL 
r.  Grant,  5  Utah,  344,  and  58  Am.  Dec.  394,  extended  note 

eating  Judgment  by  default  should  be  required  to  be  paid 
preoedent,  p.  74. 

iley  V.  Taaffe,  29  CaL  427;  Leet  y.  Grants,  36  CaL  280; 
3awyer,  48  CaL  563;  and  Erpeobaeh  v,  Chicago  ete.  By. 
.  678,  all  in  affrmanee. 
(tloit— Master  v.  Indiana  Oar  etc.  Co.,  25  Ind.  App.  Ui. 

EMERY  T.  BRADFORD. 

laments  under  act  of  1868  lor  improvement  of  streets  in 
are  constitutional,  p.  82. 

alsh  T.  Matthews,  29  Cal.  124,  in  affirmance;  Chiimbers 
10  Cal.  514,  expressly  approving  the  ruling.  So,  ako,  in 
raverman,  54  CaL  568;  Jennings  v.  Le  Breton,  80  Cal.  15, 
m  repeatedly  affirmed;  Sims  v.  Hines,  121  Ind.  587,  to 
the  legislature  has  power  to  declare  what  questions  shall 
ppeal  from  judgments  as  to  street  assessments  or  to  de- 
sre  shall  be  no  appeal;  and  State  ex  rel.  v.  Dodge  Co., 
C.  80  Am.  Rep.  823,  to  the  same  point  in  connection  with 
on  of  a. constitutional  provision  for  a  delegation  of  power 
local  improvements. 

u— 43uperintendent  of  streets  is  agent  of  city  for  eon- 
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tntftlng  f or  street  improvemente  aad  for  apporoving.  and  aeoepUng  the 
work  for  the  city,  p.. 83. 

Cited  in  Taylor  y.  Palmer,  81  CaX.  248,  to  a  like  point  in  diseussion 
of  the  asaignainlity  of.a  oontraet  to  do  atxeet  work;  Beaudry  V.  Valdes, 
32  OaL  279,  to  the  same  point;  and  Chanoe  t.  C&ty.of  Portland*.  86 
Oreg«  293,  to  the  same,  effeot. 

Street  Work. — Acceptance  by  superintendent  is  oondnsite  that  the 
work  was  done  according  to  contract  and  in  accordance  with  the  ordi- 
nance, pp.  83,  87. 

.  Cited  in  Cochran  ▼.  Collins,  29  CaL  130,  in  affiimance;  Chambers  v. 
Satteriee,  40  Cal.  520,  to  the  same  point;  C9ianee  ▼.  City  of  Portland, 
86  Oreg.  293,  to  the  point  that  such  acceptance,  is  eoneluslre;  Berwind 
r*  Galveston  etc.  Co.,  20  Tex.  Ciy.  App.  429,  but  holding  rale  aUter.  ia 
ease  of  total  failure,  to  perform  work  specified. 

Street  Assessment  ia  a  Tax,  p.  84. 

Cited  in  Beaudry  y.  Valdes,  32  Cal.  279,  in  affirmance;  Santa  Barbara 
y.  Steams,  51  Cal.  501,  to  the  point  that  a  license  fee  is  a  tax  as  em- 
ployed in  section  838  of  the  Code  of  Civil  Procedure,  and  section  6, 
article  6,  of  the  constitution,  but  not  a  tax  under  section  18,  artide  n, 
ei  the  constitution;  and  in  State  v.  French,  17*  Mont.  60,  to  the  aaae 
point  as  the  last  dtatiea  and  quoting  therefrom. 

Samew— Lot  owner  is  liable  on  this  principle  and  not  on  the  theory 
of  a  oontraet  with  the  street  oontractor,  pp.  84-87. 

Cited  in  Hendrick  y.  Crowley,  31  Cal.  474,  in  alBrmanoe;  Koten  y. 
Reese,  32  Cal.  485,  quoting  at  length  from  the  pi^cipal  case  with  ap- 
preyal;  Meuser  y.  Risdon,  36  Oal.  244,  in  affirmance  as  having  been 
repeatedly  so  held.  So,  also,  in  Himmelmann  v.  Spaaagel,  39  CaL  302; 
Chambers  v.  Satteriee,  40  Oal.  526;  Heft  y.  Payne,  97  Cal.  110;  and  in 
Santa  Cruz  B.  P.  Co.  y.  Bowie,  104  CaL  288,  the  doctrine  Is  appioyed. 

Assessments.— Acts  of  supervisora  on  appeal,  although  of  a  Judieia] 
nature,  are  duties  of  a  mixed  character  always  imposed  upon  eaneutife 
and  Vogislative  ciffioers  of  »  local  government,  p.  85. 

Cited  in  Sullivan  v.  Gage,  145  CaL  767,  refusing  mandamus  to  compel 
eti^te  board  of  examiners  to  audit  daim  for  fees  of  attorney  for  re- 
ceiver of  corporation  erroneously  allowed  by  court  in  suit  by  state  to 
dissolve  corporation  where  boaid  had  rejected  daim;  People  v.  Provinss, 
84  OaL  641,  but  only  generally  in  discussion  of  the  difficulty  of  deter- 
mining whether  certain  powers  and  duties  belong  to  the  legislatiye, 
executive,  or  judicial  departments;  Belser  v.  Hojffschneider,  104  OaL 
460,  where  it  is  dedand  that  ''under  the  decisions  of  this  court  the 
action  of  the  dty  ooundl  in  the  matter  of  appeal  was  dearly  judldaL'' 

Assessments.— Remedy  for  wrong  decision  of  street  superintendent 
In  accepting  work  is  by  appeal  to  supervisors,  pp.  86-88. 
Oted  In  Coehran  V.  Collins,  28  OaL  181;  aad  Taylor  y.  Balner,  31 
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h  in  affirmance;  Beaudry  v.  Valdez,  82  Cal.  278,  holding 
'gularity  in  the  demand  for  the  amount  of  an  asaessment 
a  failure  to  appeal;  Smith  v.  Oof  ran,  84  Gal.  310,  320,  ia 
)oughertjr  y.  Hitchcock,  35  Gal.  526,  holding  that  if  the 
unauthorized  the  defect  is  not  cured  by  failure  to  appeal 
Qischief  was  past  remedy  when  the  time  came  for  appeal; 
IcNeil,  38  Gal.  75,  in  affirmance;  Ghambers  v.  Satterlee, 
Iso  80  holding;  Himmelmann  v.  Hoadley,  44  CaL  279,  with 
anings  v.  Le  Breton,  80  Gal.  11,  to  the  point  that  appeal 
:en  or  objections  are  waived;  Fanning  v.  Leviston,  93  Gal. 
ance;  Heft  v.  Payne,  97  OaL  110,  to  the  same  effect;  and 
.  Armstrong,  168  U.  S.  239,  holding  that  for  mere  irregular 
the  statutory  remedy  is  exclusiye,  but  when  the  statute 
iurisdictional  questions,  a  determination  of  such  questions 
listrative  board  does  not  preclude  parties  aggrieved  from 
judicial  remedies.  Gited  in  53  Am.  Dec.  215,  note,  bearing 
t 

;8. — Contractor  is  entitled  to  lien  on  lot  and  to  personal 
linst  owner  of  lot  to  amoimt  of  assessment  lor  work  done 
Front  thereof,  pp.  88.  89. 

^alsh  v.  Matthews,  29  Gal.  128,  with  approval;  Taylor  r. 
il.  250,  as  so  deciding,  but  whether  the  statute  was  in  that 
itutional  was  not  considered,  and  the  citing  ease  holds 
ner  cannot  be  held  Hable  beyond  the  value  of  his  land; 
Louis  V.  Allen,  53  Mo.  63,  to  the  same  point,  quoting  at 
the  last  citation;  Hammett  v.  Philadelphia,  65  Pa.  St.  186, 
as  to  personal  judgment.  S^e  Schwiesan  v.  Mahon,  110 
trren  if.  Hopkins,  110  Gal.  506;  Labs  v.  Cooper,  107  Gal. 
.  Altschul,  103  Gal.  174;  Wilcoxon  v.  City  of  San  Luis 
TaL  508;  Himmelmann  v.  Steiner,  38  CaL  175;  and  Coniff 
^6  Gal.  292. 

H.    ESTATE  OF  ORS. 
on  death  of  husband  or  wife  vests  in  survivor,  pp.  103, 

itate  of  Isaacs,  30  Gal.  113,  to  the  same  effect.  So,  also, 
Heppe,>l5  Cal.  437;  and  Durland  v.  Seiler,  27  Neb.  37. 

^  When  Set  Apart  by  probate  court,  ceases  to  become  a 
■  of  estate,  pp.  103,  104. 

atter  of  Estate  of  Wixon,  35  Cal.  824,  to  the  simae  point, 
iffirmance  in  Rich  v.  Tubbs,  41  Gal.  36;  Estate  of  Bums, 
Estate  of  Burton,  63  CaL  38;  and  In  re  Aokerman,  80  CaL 
\  Am.  St.  Bep.  117. 

. — Snrvivor  or  survivors  take  subject  to  all  valid  liens 
eath  of  husband,  but  free  from  all  other  claims,  p.  104. 
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Cited  in  Brown  y.  Orr,  29  Cal.  122,  in  connection  with  tbe.  right 
have  a  mortgage  foreclosed;  Schadt  v.  Heppe,  45  Cal.  437,  in  affirmant 
I  and  in  Durland  t.  Seiler,  27  Neb.  37,  to  the  same  effect 

Mortgage.— District  court  has  jurisdiction  to  enforoe  mortgage  li 
on  home8te.ad,  p.  104. 
I  Cited  in  Rich  v.  Tubbs,  41  OaL  36,  but  only  generally  to  this  poio 

Verdier  v.  Bigne,  16  Oreg.  210,  to  the  same  effect;  and  oited  to  ruli 
stated  in  81  Am.  Dec.  146,  note. 

29  Cal.  104-111.    SEALS  r.  FORD. 

!  Mexican  Grant. — Confirmed  survey  of  confirmed  grant  has  effect  a 

validity  of  patent,  pp.  106,  107. 
Cited  and  affirmed  in  O'Connell  v.  Dougherty,  32  Cal.  462;  Merrill 

i  Chapman,  34  Cal.  253;  Morrill  v.  Chapman,  35  Cal.  88,  both  these  la 

citations  also  holding  that  euch  survey  takes  effect  by  relation  to  t 
date  of  filing  the  petition  and  will  prevail  over  a  subsequent  paten 
^^  Bemal  v.  Lynch,  36  Cal.  145,  holding  the  same  as  the  prineipal  cas 

H^^  Yates  V.  Smith,  88  CaL  65,  in  dissenting  opinion,  to  the  same  poin 

^^B  Miller  v.  Dale,  44  Cal.  575,  where  the  language  of  the  court  impli 

^^m  &  doubt  as  to  the  rule;  Younger  v.  Pagles,  60  OaL  524,  in  dissttitn 

^^  opinion,  to  the  same  effect  as  the  principal  case,  but  in  the  citing  ca 

I  there  was  no  final  confirmation;  Phelan  v.  Poyoreno,  74  OaL  452,  b 

only  generally  to  the  point  that  the  holders  of  perfeet  grants  oou 
present  for  confirmation  but  were  not  bound  to  do  so;  and  Le  Roy 
OarroU,  3  Sawy.  68,  in  affirmance. 

Jurisdiction. — Causes  transferred  under  amended  constitution  to  nc 
courts  could  be  taken  up  at  that  stage  of  proceeding  reached  at  tiii 
of  transfer,  pp.  109,  110. 

Cited  in  Smith  v.  Tosini,  1  S.  Dak.  637,  quoting  with  approval  ai 
holding  to  the  same  effect. 

29  Cal.  112-119.    SAN  FRANCISCO  AND  S.  J.  R.  R.  CO.  v.  MAHONE^ 

Appeal  lies  in  proceedings  to  condemn  lands  to  the  use  of  a  eorpor 
tion,  p.  115. 

Cited  in  Appeal  of  Houghton,  42  CaL  68,  as  supiiorting  the  point  thi 
the  supreme  court  entertains  jurisdiction  of  special  cases  both  whe: 
the  statute  provides  for  appeal  and  where  it  does  not. 

Eminent  Domain. — Owner  is  entitled  to  compensation  when  land 
"taken,"  pp.  116-118. 

Cited  in  note,  73  Am.  Dec.  584,  as  citing  on  this  point  Benaley  ^ 
MounUin  Lake  W.  Co.,  13  Cal.  306;  S.  C.  73  Am.  Dec  575. 

Eminent  Domain.— Commissioners  should  ascertain  value  of  land,  itn 
have  no  power  to  make  apportionment  nor  determine  title,  p.  118. 
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I  Diego  etc  Co.  v.  Neale,  78  Cal.  72,  u  to  deoiding«  but 
>nge  in  that  the  court  or  Jury  determined  the  compenta- 
ng  that  the  qneation  of  value  is  still  distinct  from  that 

Hon.— Fox  y.  W.  P.  R.  R.  Co.,  31  Cal.  548,  as  relied  on 
i  the  court  said  'the  point  hare  made  was  not  made  in 
was  not  considered." 

^    BROWN  T.  ORR. 

rried  Woman  executed  Jointly  with  her  husband  is  the 
,  and  there  can  be  no  personal  judgment  thereon  against 
22. 

lof  V.  Conheim,  38  Cal.  233;  S.  C.  W  Am.  Dec.  384,  where 
rsis  affirmed  in  a  case  where  a  married  woman  borrowed 
3witz  V.  Prather,  81  Ind.  103;  S.  C.  00  Am.  Dee.  800,  to 
:  and  holding  that  a  married  woman's  separate  property 
ad  upon  her  contract  unless  her  intent  to  deal  with  and 
srty  clearly  appears;  and  Vantilburg  t.  Black,  3  Mont, 
at  a  judgment  on  a  married  woman's  note  was  erroneous 
and  coneidering  the  defense  of  coverture.  Cited  in  85 
note. 

ly  be  foredosed  against  estate  of  deceased,  p.  122. 
Am.  Dec.  146,  note,  to  the  same  point. 

tions.-rDaYanay  y.  Eggenhoff,  48  Cal.  807,  holding  that 
1  complaint  on  a  note  sets  out  a  copy  and  avers  that  it 
»aid  a  general  denial  only  puts  in  issue  the  fact  of  pay- 
re  V.  San  Francisco,  44  Cal.  300,  holding  that  under  a 
payment  may  be  proved;  and  Maudlin  v.  Ball,  5  Mont. 
Bffect  of  a  general  denial  and  purporting  to  quote  from 
ase.  but  this  is  error,  as  the  quotation  is  in  fact  from 
^genhoff,  43  CaL  307. 

.    WALSH  V.  IfATTHEWS. 

—Acceptance  of  street  superintendent  is   conclusive  •• 
iction  of  evidence  that  work  was  not  done  according  to 
\,  by  reference  to  Emory  v.  Bradford,  20  Cal.  75. 
bran  v.  Collins,  20  Cal.  131,  in  affirmance. 

of  186^  for  improvements  of  streets  in  San  Francisco 
a,  p.  123. 

mbers  v.  Satterlee,  40  Cal.  514,  with  approval.  So,  also, 
Bxaverman,  54  Cal.  568,  and  in  State  ex  rel.  v.  Dodge  Co., 
O.  80  Am.  Bap.  823. 

ractor  is  entitled  to  personal  judgment  against   owner 
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to  amount  of  aaseBsment  for  work  done  on  street  in  froat  then 

p.  124. 
Cited  in  Hammett  ▼.  Philadelphia,  05  Pa.  8t  180,  to  the  same  poi 
Cross-reference.— Emery  t.  Bradford,  29  CaL  75-98. 


29  OU.  124-128.    HARRIS  t.  MeGRBGOR. 

Corporation.— Certificate  must  show  substantial  compliance  with  st 
utory  conditions  before  corporation  can  be  considered  in  issue,  pp.  1 
128. 

Cited  in  Padfio  Bank  ▼.  De  Ro,  37  CaL  542,  and  explained  and  d 
tinguished  in  that  the  statute  there  was  not  in  th^  principal  case,  U 
statute  prohibiting  an  inquiry  into  the  right  of  a  de  facto  corpoi 
Uon  to  exercise  corporate  powers;  McCallion  v.  Hibemia  S.  and  L.  S< 
70  CaL  108,  where  the  certificate  was  held  not  proof  of  a  oorporati 
in  esse;  Fresno  etc.  Co.  v.  Warner)  72  CaL  384,  but  declared  not  in  pol 
that  case  holding  that  one  who  has  contracted  with  an  apparent  o 
poration  as  such  is  estopped  in  an  action  on  the  contract  from  denyi 
its  existence;  dissenting  opinion  in  People  y.  Reclamation  Dist.,  1 
CaL  529,  on  point  that  state  is  not  estopped  from  denying  corpora 
existence;  Los  Angeles  etc  Co.  v.  Spires,  120  CaL  544,  quoting  McO 
lian  ▼.  Hibemia  etc  Soc,  70  CaL  108;  Bates  v.  Wilson  etc.  Co., 
Colo.  157,  in  affirmance;  Bigelow  y.  Gregory,  73  HI.  201,  to  the  eai 
effect;  Kaiser  y.  Lawrence  Say.  Bank,  50  Iowa,  110,  8.  G.  41  Am.  R4 
87,  but  only  generally  as  to  compliance  with  statutory  requirement 
Paxton.  Cattle  Co.  y.  First  Nat.  Bank,  21  Neb.  037;  S.  C.  59  Am.  Ri 
853,  in  affirmance;  Capps  y.  Hastings  Prospecting  Co.,  40  Neb.  47 
S.  C.  42  Am-  St.  Rep.  080,  to  the  same  effect,  holding  that  a  failu 
to  file  articles  of  incorporation  giyes  the  corporation  no  yalid  existen 
de  jure;  73  Am.  Dec  001,  note;  33  Am.  St.  Rep.  177,  181,  extend 
note,  to  the  same  point,  also  as  to  iDollateral  attcuUcs  and  analogo 
points. 

Corporations. — Operations  may  be  carried  on  in  one  county  and  i 
principal  place  of  business  be  in  another,  p.  128. 

Cited  in  Creditors  y.  Consumers  L.  Co.,  98  CaL  319,  quoting  fro 
the  principal  case  in  connection  with  parol  eyidence  to  show  in  wh 
county  «n  alleged  insolyent  corporation  had  its  place  of  business. 

Action  to  Recover  Real  Estate  brought  on  prior  possession  of  plai 
tiff,  defendant  who  is  a  mere  trespasser,  cannot  justify  by  showii 
true  title  in  a  third  perscm,  p.  129. 

Cited  in  70  Am.  Dec  020,  note,  as  citing  Bird  y.  Lisbros,  9  OsL 
snd  70  Am.  Dec.  017,  note,  to  this  point. 

29  CaL  129-131.    COCHRAN  y.  COLLINS. 

Street  Work. — Resolution  of  intention  need  not  be  signed*  by  nut jn 
of  San  Francisco  under  Act  of  1802,  p.  131. 
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r  y.  Palmer,  31  OaL  244,  and  Hendriek  ▼.  Crowley,  81 

affirmance. 

xeet  Assessments. — ^Demand  of  contractor  is  assign- 

r  T.  Palmer,  31  Cal.  248,  and  Erickson  v.  Brookings 
3,  both  in  approvaL 

LONG  T.  NEVILLE.    S.  C.  86  Cal.  455,  400,  05  Am. 

it  of  Restitution.— Sheriff  should  remove  all  persons 
Msession  pending  suit  unless  entering  by  title  adverse 
.  185,  137. 

V.  Jones,  34  Cal.  490,  in  affirmance;  Scheerer  v.  Qood- 
I,  discussing  burden  of  proof  of  persons  in  possession 
it;  Rogers  v.  Parish,  85  Cal.  129,  where  it  was  held 
lid  not  be  dispossessed  who  were  not  parties  to  the 
id  not  enter  into  possesion  under  the  parties  to  said 
reville,  36  Cal.  460,  S.  C.  95  Am.  Dec.  203,  to  the  same 
!ipal  case;  Ford  v.  Doyle,  37  Cal.  348,  holding  that  the 
>e  executed  against  strangers  to  the  record;  Huerstal 
453,  with  approval,  and  so  holding;  State  ex  reL  v. 
[o.  App.  ^45,  in  affirmance;  39  Am.  Dec  311,  812,  ex- 
.  referred  to  in  95  Am.  Dec.  204,  note. 

Pendens  does  not  apply  to  ejectment  but  only  to  ae- 
irectly  upon  title,  p.  135. 

ige  T.  Shepard,  71  Cal.  476,  noting  the  change  in  1872; 
r.  Engley,  18  Colo.  393,  to  i^e  same  point  as  the  prin- 
>lding  that  the  notice  of  lis  pendens  is  not  necessary 
»clcae  mecbanfcs'  liens;  and  50  Am.  St.  Rep.  866,  note. 

CHASE  T.  BERAUD. 

peal  Bond  are  liable  on  voluntary  dismissal  by  appel- 
0  motion  of  respondent,  p.  138. 

iock  V.  Caruthers,  100  Cal.  103,  in  affirmance,  as  to  lia- 
iseal  by  consent;  State  v.  Biescman,  12  Mont.  15,  to 
id.  18,  in  dissenting  opinion;  Howell  v.  Alma  M.  Co., 
1.  C.  38  Am.  St.  Rep.  699,  holding  that  sureties  are  not 
e  substitution  of  other  parties  plaintiff  nor  by  a  con- 
by  consent  nor  by  a  rendition  of  judgment  upon  stip- 
Am.  St.  Rep.  708,  extended  note,  fully  considering  the 
ivolved  in  this  connection. 

LYONS  T.  LEIMBACK. 

ir  to  1861  findings  by  the  court  ehould  contain  all  th« 
o  constitute  a  basis  for  the  judgment,  p.  140. 


i 
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Cited  in  Kahn  v.  Central  etc.  Ca,  2  Utah,  382,  as  authority  to  ti 
same  point. 

If  Findings  by  the  Court  are  defective  as  not  containing  all  nece 
sary  facts  application  should  be  made  below  to  amend  the  same  < 
the  judgment  will  not  be  reyersed  on  appeal,  pp.  140-142. 

Cited  in  State  v.  Manhattan  S.  M.  Co.,  4  Nev.  837,  in  affirmanc 
So,  also,  in  Warren  v.  Quilly  9  Nev.  264,  under  a  similar  statute  as  thi 
of  1861. 

Findings. — Presumption  ia  that  facts  not  found  were  proved  unlei 
court  below  on  application  has  not  supplied  the  defect,  pp.  141-142. 

Cited  in  Lucas  v.  City  of  San  Francisco,  28  CaL  697,  in  affirmant 
James  v.  Williams,  31  Cal.  213,  to  the  point  that  the  court  is  presume 
to  have  found  the  facta  necessary  to  sustain  the  judgment;  Bemal 
Gleim,  33  Cal.  676,  with  approval;  and  Poppe  v.  Atheam,  42  OaL  61 
aa  having  been  repeatedly  so  held. 

29  Cal.  142147.    HUNSAKBR  y.  STURGia 

Pledgor,  if  debt  is  paid,  is  entitled  to  income,  profits,  and  surpli 
realized,  p.  145. 

Cited  in  Smelting  Co.  y.  Beed,  23  (Mo.  534,  in  affirmance;  and  49  An 
Dec.  735,  extended  note. 

If  Pledgee  Who  is  Agent  to  sell  becomes  agent  of  purchaser,  it  is 
breach  of  trust,  and  he  is  bound  to  account  to  pledgor  for  amount  n 
ceived  including  personal  compensation,  pp.  145-147. 

Cited  in  Blood  v.  La  Serena  L.  and  W.  Co.,  113  Cal.  236,  in  dissen 
ing  opinion,  affirming  the  principle  as  applied  to  a  broker. 


29  Cal.  147-150.    COMMISSIONERS  S.  J.  ▼.  YOUNGER.    67  Am.  De 
164;  S.  C.  29  Cal.  172. 

Attorney  at  Law. — ^Right  of  attorney  of  reoord  to  manage  and  coi 
trol  cause  cannot  be  questioned  by  opposite  party,  p.  149. 

Cited  in  Willson  v.  Cleaveland,  30  Cal.  200,  holding  that  the  oou 
will  not  strike  out  answer  signed  by  attorney  of  record,  and  will  m 
inquire  whether  it  was  put  there  by  himself  or  his  associate;  Clax 
V.  Willett,  35  Cal.  538,  explained  and  distinguished,  the  question  thei 
being  the  power  of  the  court  to  inquire  as  to  the  retainer  of  an  atto: 
ney  upon  a  suggestion  of  abuse  of  office;  Mott  v.  Foster,  45  Cal.  71 
in  affirmance;  Merritt  v.  Campbell,  47  CaL  546,.  holding  that  a  retrax 
must  be  made  by  the  attorney  of  record  and  not  by  plaintiff;  Join 
y.  Spears,  56  CaL  165,  holding  that  the  principal  case  is  not  in  coDfIi< 
with  the  right  of  the  plaintiff  to  order  issuaaoe  of  execution;  Wesi 
bay  y.  Gray,  116  CaL  666,  to  the  point  that  authority  as  to  a  retraxi 
is  conferred  upon  the  attorney  of  record;   Wylie  v.  Sierra  Gold  Co 
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kipulation  of  party  diaregarded  by  oourt;  Imry  y.  Brown, 
L  affirmance;  30  Am.  Rep.  359,  note,  as  to  the  right  of 
inage  and  control  a  case;  and  26  Am.  St.  Rep.  730,  note, 
question  attorney's  power  to  appear. 

f  who  appears  by  attorney  cannot  assume  control  of 


i 


le  y.  Crane,  121  CaL  100,  as  to  answer  signed  by  client; 
3o.  T.  Montgomery,  124  Cal.  146;  and  Toy  y.  Haskell, 
9  Am.  St.  Rep.  71,  as  to  personal  stipulations  for  judg- 
y.  Loewenthal,  129  Cal.  200,  holding  client  bound,  when 
tomey's  stipulation  at  trial;  Palmer  y.  TiHUer,  19  Ind. 
ing  client  bound  by  attorney's  employment  of  reporter 
[field  y.  Thorp,  71  Fed.  Rep.  929,  quoting  at  length  with 
51  Am.  St.  Rep.  262,  extended  note. 

t  cannot  dismiss  action  if  attorney  of  record  does  not 
,  150. 

V.  Foster,  45  CaL  72,  applying  the  rule  to  a  stipulation 
client  granting  time  to  file  a  statement  eyen  tl^ough  the 
temporarily  absent  from  the  county;  Theilman  y.  Supe- 
Cal.  226,  but  distinguished  in  that  the  objection  there 
el  did  not  object  to  dismissal  "on  behalf  of"  their  clients 
scount  of  their  fee;  and  in  Pence  y.  Sweeney,  2  Idaho, 
t  length  from  the  principal  case  (p.  150),  but  holding 
^es  etc   of  clients  without  attorney's   knowledge  bind 


^ 

m 


tions. — ^Marriner  y.  Dennison,  78  Cal.  211;  93  Am.  Deo. 
0  right  of  party  to  change  his  attorneys,  citing  note  to 
)7  Am.  Dec  166;  so,  also,  43  Am.  St.  Rep.  152,  note. 


.    GfiADWOHL  y.  HARSIS. 

y  sue  in  his  own  name  and  reooyer  whole  debt  though 
I  only  a  portion  of  demand,  p.  154. 
b  y.  Doggett,  142  CaL  145,  sustaining  action  by  assignee 
Qreig  y.  Riordan,  99  Cal.  323,  holding  that  an  assignee 
for  collection  can  sue  in  his  own  name;  and  Board  of 
y.  Jameson,  86  Ind.  164,  but  only  generally  in  discussing 
assignee  to  sue;  also  in  34  Am.  Dec  723,  extended  note. 

—Assignor  may  intervene  to  protect  interest  retained  by 
I  claim  or  he  is  bound  by  the  judgment,  p.  154. 
Dgley  V.  Niehols,  131   Ind.  218,  in  connection  with  the 
nty  to  intervene  on  appeal  concerning  litigation  as  to 
its;  also  in  16  Am.  Dec  182,  extended  note,  and  73  Am. 
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29  CaL  1^6160.    BLANC  y.  KLUMPKE. 

Pleading. — ^Demurrer  to  complaint  for  ambiguity  or  unoertainty  aliould 
specially  point  out  the  same,  p.  157. 

Cited  in  Yolo  Co.  v.  City  of  Sacramento,  36  CaL  196;  Demartin  t. 
Albert,  68  Cal.  279;  and  Kirsch  v.  Derby,  96  Cal.  665,  all  in  affirmance; 
so  in  Palmer  ▼.  Utah  and  N.  Ry.  Co.,  2  Idaho,  293/  to  the  came  effect; 
Sharpleigh  etc.  Co.  t.  Knippenbeig,  133  CaL  311,  holding  demurrer  in- 
euffident  and  improperly  sustained. 

Nuisance. — ^Private  action  lies  to  abate  a  public  nuisance  in  case  of 
special  damage .  where  free  use  of  private  property  is  injured,  but  if 
injury  only  affects  plaintiff  in  common  with  public  at  large  he  has  no 
private  action,  p.  159. 

Cited  in  Yolo  Co.  y.  City  of  Sacramento,  36  CaL  195,  in  affirmaaoe. 
So,  also  in  Grigsby  v.  Clear  Lake  Water  Co.,  40  Cal.  406.  Cited  in 
Shirley  v.  Bishop,  67  Cal.  546,  to  the  same  point;  San  Jose  Ranch  Co. 
V.  Brooks,  74  CaL  466,  467,  but  declared  not  in  point  as  the  facte  were 
different  although  the  principle  was  approved;  Gardner  v.  Stroever, 
89  CaL  29,  in  affirmance.  So,  also,  in  Hargo  v.  Hodgdon,  89  CaL  628; 
Cited  in  Fisher  v.  Zumwalt,  128  Cal.  496,  holding  private  action  main- 
tainable for  abatement  of  noxious  gases;  San  Francisco  Sav.  Union 
y.  Petroleum  Co.,  144  Cal.  188,  139,  sustaining  action  by  littoral  pro- 
prietor whose  right  of  access  has  been  obstructed;  Cereghino  v.  Ore- 
gon etc.  Railros^d,  26  Utah,  481,  upholding  right  of  private  dtisen  spe- 
cially damaged  to  enjoin  laying  of  railroad  track  in  a  street  acroee 
sidewalk  without  lawful  authority;  Redway  v.  Moore,  2  Idaho,  1043, 
to  the  point  that  the  code  has  not  changed  said  rule;  Fogg  v.  N.  C  0. 
Ry.,  20  Nev.  435,  in  affirmance;  Williams  v.  Tripp,  11  R.  L  453;  and 
Shepard  v.  Bamett,  52  Tex.  641,  both  to  the  same  point  with  approval 
and  in  the  latter  case  it  was  also  held  that  the  special  injury  was 
sufficiently  alleged.    Cited  in  31  Am.  Dec.  132,  134,  extended  note. 

Nuisance. — ^The  question  whether  certain  obstructions  amount  to  a 
nuisance  or  not  is  one  of  fact,  p.  159. 

Cited  in  Requena  v.  City  of  Los  Angeles,  45  CaL  55;  Shirley  v.  Bishop, 
67  Cal.  546;  and  in  People  v.  Park  etc  R.  R.  Co.,  76  Cal.  161,  all  in 
affirmance. 

General  Citation.— Oourtwright  y.  Bear  R.  W«  and  11.  Co.,  SO  CsL 
585,  upon  the  general  point  of  jurisdiction  of  courts  to  abate  : 


29  CaL  160-165.     CARPENXISR  y.  GASDINBS.    S.  C.  29  OaL  33a 

New  Trial. — ^Remission  of  damages  may  be  required  of  plaintiff  or 
the  submission  to  a  new  trial,  p.  163. 

Cited,  Prince  v.  Lynch,  38  CaL  531;  S.  C.  99  Am.  Dec  428,  in  alBrm- 
•nee;  Davis  v.  Southern  Pae.  Co.,  98  CaL  17,  with  approval    8o^  also, 
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powbridge,  20  Ner.  121.  Cited  in  Fox  t.  Hale  eta  Co^ 
»ted  under  De  Ooeta  ▼.  Mining  Co.,  17  Cal.  613. 

^mmon— Ouster.— Denial  of  ootenamt  in  exclusive  oceu- 
Dce  of  ouster,  p.  163. 

non  ▼.  Wikon,  41  CaL  610,  as  being  oondusive  proof  of 
1  T.  Johnson,  57  CaL  183,  as  so  deciding,  but  under  the 
kse  it  was  held  that  there  was  not  a  sufficient  finding  of 

ft  of  improvements  cannot  in  an  action  to  recover  lands 
[t  damages  unless  defendant  asks  it  in  answer,  p.  163. 
m.  Dec  352,  extended  note,  to  the  same  point. 

r  be  Vacated  as  to  damages,  in  action  to  recover  lands, 

justified  by  the  evidence,  pp.  163,  164. 
pkins  V.  Mahoney,  32  CaL  235,  in  affirmance  of  the  prin- 
iT  V.  Small,  35  CaL  359,  liolding  that  a  new  trial  would 
the  findings  were  contrary  to  a  stipulated  fact;    and 
k>,  42  CaL  607,  but  only  as  bearing  upon  the  question 

the  court  to  change  conclusions  of  law. 

GAUXIER  y.  ENGLISH. 

Default — ^Relief  cannot  properly  exceed  prayer  of  com* 

0  entered  for  an  excessive  amount  may  be  modified  on 
,168. 

1  y.  Pacheoo,  30  CaL  535,  in  affirmance  as  to  modifioa- 
iidgment;  Parrott  v.  Deyr,  34  OaL  81,  with  approvali 
gt<m,  117  Cal:  220,  to  the  point  that  counsel  fees  cannot 
kction  to  foreclose  mortgage,  if  they  are  not  prayed  for; 
,  Co.  V.  Maynard,  6  Colo.  488,  in  affirmance  as  to  relief 
irayer  of  complaint.    Also  in  87  Am.  Deo.  128,  note. 

REAY  y.  COTTER. 

y  and  Detainer  does  not  lie  in  f  ayor  of  yendee  of  land- 
ant  who  refuses  to  attorn,  pp.  170,  171. 
«1  y.  Meehan,  63  CaL  50,  noting  that  such  was  the  rule 
ent  of  the  statute,  but  holding  also  that  such  action 
;ht  against  an  executor  under  section  1661  of  the  Code 
ire;  and  Winterfield  v.  Stauss,  24  Wis.  404,  in  a  gen- 
of  the  common-law  rule,  but  held  inapplicable. 

niaat  may  deny  title  of  vendee  of  landlord,  pp.  170,  171. 
ksbury  y.  Magraff,  33  Cal.  245,  as  an  illustration  of 
the  general  rule;  Felton  v.  Millard,  81  OaL  542,  to  the 
I  is  not  in  issue  in  unlawful  detainer  suits;  State  v. 
b.  405,  as  authority,  but  held  not  applicable  as  against 
>aL  Rep.-~92 
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the  oodie  proviBion  of  that  state;  and  Winterfield  ▼.  Stauas^  24  Wia. 
404,  in  a  general  diBcussion  as  to  title  and  the  right  to  dispute  the  Mtna, 
but  held  inapplicable.  * 

20  CaL  172-180.    COMMISSIONEHS  OF  S.  J.  ▼.  TOXmCER.    8.  G.  29 
Cal.  147. 

Xquity  aids  the  vigilant  and  not  the  idle  who  with  means  at  hand 
will  not  take  care  of  themselves,  p.  176. 

Cited  in  Mastick  v.  Thorp,  29  Cal.  449,  to  the  same  point  as  applied 
to  laches. 

Contract  will  not  be  reseindsd  for  misrepresentation  or  suppression 
of  truth  where  parties  deal  at  arm's  length  without  special  confidence 
and  have  equal  means  of  knowledge,  pp.  178,  179. 

Cited  in  Perkins  v.  Center,  35  Cal.  726,  in  affirmance,  the  party  there 
seeking  relief  having  had  sufficient  notice  to  put  her  on  inquiry;  Senter 
V.  Senter,  70  Cal.  623,  but  there  in  an  action  to  reform  a  decree  of 
divorce,  relief  was  granted  on  the  ground  of  misrepresentation  in  in- 
ducing assent  to  the  decree;  Kelly  v.  Central  P.  R.  R.  Co.,  74  CaL  563; 
S.  C.  5  Am.  St.  Rep.  475,  but  distinguished  as  being  a  suit  to  set  aside 
a  contract  and  not  for  specific  performance;  and  Marriner  v.  Dennison, 
78  Cal.  211,  where  the  court  says  to  the  point  "that  the  representatiiMis 
alleged  to  have  been  made  were  not  as  to  existing  facts  or  of  such 
matters  as  were  material  or  that  the  plaintiff  had  a  right  to  rely  on" 
and  the  rule  was  approved. 

Vendee  of  Land  is  not  entitled  to  relief  in  equity  where  the  sale  ie 
by  metes  and  boimdi  stating  the  numb^  of  acres,  and  there  is  a  mis* 
take  as  to  the  latter,  and  it  appears  that  quantity  was  not  a  prin* 
eipal  condition  of  the  contract,  pp.  178,  179. 

Cited  in  Britt  v.  Marks,  20  Greg.  229,  to  the  same  effect;  so  in  87 
Am.  Dec  390,  note.  Distinguished  in  Quarg  v.  Sdier,  136  Cal.  41^ 
holding  rescission  justified  under  facts  stated. 

20  CkL  180-189.    WALLACE  ▼.  MAYOR  OF  8AH  JOSS. 

Municipal  Corporations. — Common  council  of  San  Jose  cannot  create 
a  debt  without  present  provision  of  funds  to  meet  it,  pp.  185-188. 

Cited  in  McBean  v.  Fresno,  112  Cal.  168,  S.  C.  53  Am.  St.  Rep.  197, 
substantially  affirming  the  principle;  City  of  Indianapolis  v.  Wann, 
144  Ind.  186,  with  approval;  Mister  v.  City  of  Kansas,  18  Mo.  App.  227, 
where  the  court  said  that  as  the  corporation  'lias  paid  to  the  phtintiff 
the  full  amount  appropriated  she  is  not  liable  for  any  balance  in  excess 
of  that  amount";  Read  v.  Atlantic  City,  49  N.  J.  L.  569,  in  affirmance; 
McAleer  v.  Angell,  19  R.  L  694,  holding  that  contracts  violating  like 
provisions  are  void. 

Ultra  Vires^ — ^Acts  of  municipal  corporation  or  of  its  officers  in  exoeae 
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of  its  powers  an  roid,  and  those  contraoting  with  sueh  oorporatioB 
am  boimd  to  know  extent  of  such  powers,  pp.  196,  188. 

CSted  in  Pixley  t.  Western  Pac.  B.  R.  Co.,  33  Cal.  197,  198,  201,  S.  C. 
91  Am.  Dee.  633,  636,  in  connection  with  the  powers  of  a  railroad  cor- 
poration and  of  its  president;  Bz  parte  Frank,  52  OaL  608,  S.  G.  28 
Am.  Rep.  644,  affirming  the  principle  as  to  acts  of  a  city  in  excess  of 
its  powers.  So,  also,  in  Aid  Society  y.  Reis,  71  Gal.  633;  Sutro  v.  Pet- 
tit,  74  GaL  339,  8.  G.  5  Am.  St.  Rep.  445,  to  the  point  that  the  Uauance 
of  bonds  can  only  he  by  Tirttie  of  express  authority  of  the  legislature; 
Sutro  T.  Rhodes,  92  GaL  126,  holding  that  purdiasers  of  municipal  bonds 
an  hound  to  know  the  corporation's  powers  «nd  also  of  its  officers; 
South  Pasadena  y.  Terminal  Ry.  Go.,  109  Gal.  321,  holding  that  a  city 
has  no  power  to  bargain  with  a  railroad  company  regulating  rates  of 
transportation  except  by  grant  from  legislature;  and  McAleer  y.  An- 
gell,  19  R.  I.  694,  to  the  point  of  strict  oonstruetion  of  powers. 

29  Gal.  189192.    THOMPSOH  y.  LYNCH. 

Injunction. — Sale  by  administrator  of  land  sold  by  decedent  in  his 
lifetime  may  be  enjoined  as  a  doud  on  title,  eyen  though  complainant 
Is  not  in  possession,  pp.  190-192. 

Cited  in  Porter  y.  Pico,  65  GaL  176,  applying  the  principle  to  an  exe- 
cution sale, 'but  the  owner,  howeyer,  was  in  possession;  Lehman  y. 
Shook,  69  Ala.  499,  as  so  holding  as  to  possession  but  not  followed; 
Groye  y.  Jenning,  46  Kan.  369,  to  the  point  as  to  possession  and  ap- 
proyed.  So,  also,  in  Huntington  y.  G.  P.  R.  R.  Co,,  2  Sawy.  514,  and 
affirmed  as  to  the  same  point  in  In  re  Beadle,  5  Sawy.  353. 

.  Pleading. — Administrator  may  deny  on  information  and  belief  the 
execution  and  deliyery  of  deed  of  intestate  ayerred  in  complaint,  pp. 
190-19L 

Gited  in  Perkins  y.  Brock,  80  GaL  322,  to  the  point  that  a  denial 
may  be  made  by  a  oounter-ayerment;  also  in  70  Am.  Dec.  631,  extended 
note. 

29  GaL  192-193.    LEFFIN6WELL  y.  6RIFFIN6. 

Appeal  does  not  lie  from  order  directing  statement  on  motion  for 
new  trial  to  be  settled,  p.  193. 

Gited  in  Ketchum  y.  Grippen,  31  Cal.  367,  holding  that  «ui  order  re- 
fusing to  strike  out  a  statement  on  motion  for  a  new  trial  is  not  appeal- 
able; PendegAst  y.  Knox,  32  GaL  75,  in  affirmance,  the  orders  being 
of  the  same  character.  So,  also,  in  Genella  y.  Relyea,  82  GaL  160; 
and  in  ^nivey  y.  Gambert>  32  GaL  305;  but  this  last  citation  was  oyer- 
ruM  in  Calderwood  y.  Peyser,  42  Cal.  117,  citing  also  the  principal 
ease  and  holding  that  an  appeal  may  be  taken  from  an  order  made 
after  judgment  striking  out  a  statement  on  motion  for  a  new  triaL 
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Gked  in  60  Am.  Dec  436,  extended  note,  aa  to  'Onstanoes  ol  final  aiu 

interlocutory  judgments  and  deoreea." 

29  OaL  194-200.    CURIAC  ▼.  PACKARD. 

Snretiefl  are  released  by  tender  of  amount  of  liability,  if  It  is  refused 
pp.  197,  200. 

Cited  in  Daneri  v.  Gassola,  189  Cal.  418,  419,  noted  under  Hayes  y 
Joseph!,  26  Cal.  535;  Oppenbeimer  y.  Chmie,  142  CaL  321,  denying  ri^l 
to  cancel  lease  for  fraud,  under  facts  stated;  White's  Admr.  y.  life 
Assn.  Co.,  63  Ala.  429,  8.  C.  35  Am.  Rep.  51,  applying  the  principle  tc 
the  payment  of  money  due  on  a  policy  of  insurance  to  a  pereonal  reprs- 
sentative  of  insured  holding  that  a  surety  on  a  note  to  the  insurer  yrmi 
thereby  discharged;  Spurgeon  y.  Smith,  114  Ind.  456,  in  affirmance;  so 
also,  in  MitcheU  y.  RoberU,  17  Fed.  Rep.  781;  8.  a  5  McOrary,  483. 

Who  are  Sureties. — ^Under  the  facts  of  this  case  the  ^ties  were 
held  to  be  sureties,  p.  197. 

Cited  in  Preston  y.  Hood,  64  CaL  408,  as  authority  for  holding  the 
parties  in  that  case  to  be  sureties  as  well  also  as  by  section  540  of  the 
Code  of  Ciyil  Procedure.      « 

Eyidence. — ^If  incompetent  testimony  is  admitted  without  objeetioB 
its  competency  cannot  be  questioned  in  appellate  court,  pu  197. 
Cited  in  Janson  y.  Brooks,  29  CaL  223,  in  afSrmance. 

Undertaking  to  Release  Attachment  may  be  sued  on  by  plaintiff,  as 
he  is  the  real  party  in  interest,  p.  200. 

Cited  in  Commissioners  etc.  y.  Lineberger,  3  Mont.  238,  holding  thai 
the  county  is  the  real  party  in  interest  in  an  action  on  a  county  treas- 
urer's bond;  and  McBeth  y.  Van  Sickle,  6  Ney.  135,  holding  that  the 
sheriff  ie  not  the  real  party  in  interest  in  a  suit  on  a  repleyin  bond. 

General  Citation^-In  Fox  y.  Mackensie,  1  N.  Dak.  307,  holding  that 
the  effect  of  such  an  undertaking  as  in  the  principal  case  is  to  release 
the  leyy  and  destroy  the  writ. 

29  CaL  200-210.    McDOKALD  y.  ASKEW.     . 

Water  Rights. — ^Right  of  prior  appropriator  for  mill  purposes  is  not 
a  property  in  the  water  as  such,  p.  206. 

Cited  in  Neyada  etc.  Co.  y.  Kidd,  37  CaL  311,  with  approyal;  also 
in  58  Am.  Dec  411,  note;  76  Am.  Dec.  479,  note. 

Same. — ^Mill  owner  has  right  to  momentum  of  fall  at  point  of  loca- 
tion and  to  natural  flow  above,  p.  206. 

Cited  in  Alder  Gulch  C.  M.  Co.  y.  Hayes,  6  Moot.  38,  as  sustaining 
the  point  of  the  right  of  miners  working  in  the  same  gulch  to  haye 
surplus  water  discharged  for  use  below;  also  in  58  Am.  Deo.  411,  note* 
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29  Od.  210-214.    PEOPLS  T.  PACHECO. 

PirtiM.— Mandamus  must  be  In  name  of  real  party  in  interest;  the 
same  of  Uie  people  cannot  be  used  to  redress  private  wrongs  where 
people  \mwB  no  interest,  p.  213. 

CSted  in  People  v.  San  Frandsoo,  86  OaL  605,  606,  but  distinguished 
and  holding  tliai  the  writ  would  not  be  dlsnilssed  beoause  not  made 
In  the  name  of  some  one  not  interested  if  the  attorney  general  unites 
in  the  brief  in  support  of  the  writ;  Pec^le  ▼.  Ck>unt7  Judge,  40  OaL 
480,  in  aiBnnaace;  State  ex  reL  ▼.  OommisBioners,  11  Kan.  71,  so  hold- 
ing as  to  the  real  party  in  interest.  Doubted  in  Chumasero  t.  Potts, 
2  Mont.  260;  cited  in  State  t.  Oolifomia  M.  Oo.,  13  Nev.  210,  to  the 
point  that  although  the  attorney  general  has  control  of  tax  suits  in 
the  supreme  oourt,  it  will  be  presumed  that  another  attorney  who 
appeared  below  was  authorised  to  act  by  the  attorney  general;  North 
Dakota  ex  reL  v.  Oarey,  2  N.  Dak.  39,  as  so  deciding  as  to  the  real 
party  in  interest  but  holding  contra;  State  ex  rel.  v.  Lord,  28  Dreg. 
530,  holding  that  the  mere  signature  of  the  attorney  general  or  other 
public  law  officer  to  the  bill  of  a  private  relator  is  insufficient;  State 
ex  rel.  v.  Union  etc.  Oo.,  7  S.  Dak.  53,  affirming  the  principle  and  to 
the  same  effect  as  the  principal  case;  State  v.  Pac.  etc.  Oo.,  21  Wash. 
466,  as  disaffirmed  in  People  y.  San  Frandseo,  36  Oal.  606. 

20  Osl.  214-224.    JAHSON  t.  BROOKS. 

Forcible  Entry  and  Detainer  will  not  lie  against  a  sheriff  for  execut< 
ing  a  writ  of  restitution  in  good  faith  though  possession  was  rightful, 
pp.  216-222. 

Cited  in  Thompson  v.  Smith,  28  OaL  532,  quoting  with  approval  from 
page  221,  as  to  the  entry  being  mala  fide  as  well  as  wrongful  and  the 
impropriety  of  going  beyond  that;  Shelby  v.  Houston,  38  OaL  422,  to 
the  point  that  a  peaceable  entry  in  good  faith  is  not  unlawful,  although 
it  be  wrongful;  and  Oastro  v.  Tewksbury,  69  Oal.  569,  hdlding  that 
focdble  entry  does  not  lie  for  a  mere  trespass  on  land. 

Incompetent  Testimony  not  objected  to  wUl  be  treated  as  competent 
on  motion  for  nonsuit  and  on  motion  for  new  trial,  pp.  223,  224. 

Cited  in  Willisms  y.  Hawley,  144  OaL  102;  noted  under  McOloud  v. 
CNeal,  16  CaL  393;  S.  P.  Oo.  y.  Hall,  100  Fed.  768,  sustaining  refusal 
of  court  to  instruct  jury  to  ignore  such  evidence;  Wright  v.  Boseberry, 
81  OaL  91,  as  sustaining  the  point  that  secondary  evidence  not  objected 
to  is  sufficient;  Jacobsen  v.  Siddal,  12  Oreg.  283;  S.  O.  53  Am.  Rep. 
862,  in  affirmanoe;  and  Warder  etc.  Oo.  v.  Ingli,  1  S.  Dak.  157,  to  the 
I  effect. 


20  OaL  224-227.    SSTATE  OF  PACHECO. 

Law  of  a  Case. — Judgment  of  supreme  oourt  becomes   the  law  of 
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a  case  unless  there  is  such  a  change  of  conditions  as  to  render  iti 
complishment  impracticable,  p.  226. 

Cited  in  Dodge  T.  Gaylord,  53  Ind.  372,  in  afiirmanee. 

Notice  of  Appeal  from  all  orders  rendered  on  a  day  specified  cc 
all  appealable  orders  of  that  date,  p.  226. 

Cited  in  Estate  of  Keane,  56  Cal.  409,  and  explained  in  that 
appeal  was  taken  under  a  statute  which  authoriced  an  appeal  1 
an  order  refusing  to  revoke  letters  testamentary  and  also  declared 
in  point.  Referred  to  in  Sharon  y.  Sharon,  68  Cal.  337,  where  i 
said  that  there  is  nothing  in  the  principal  case  and  other  dted  c 
to  indicate  that  a  notice  of  more  than  one  appeal  may  not  be  in 
same  paper;  and  In  re  Dewar's  Estate,  10  Mont.  424,  holding  tin 
is  no  objection  in  an  appeal  from  an  order  sustaining  objections 
final  account  and  from  an  order  entering  a  decree  of  distribution 
two  separate  actions  have  been  united  in  one  appeal. 

29  Cal.  227-237.    SOLOMON  y.  MAGUIRE. 

Execution. — ^Time  within  which  it  may  issue  is  not  extended 
order  staying  proceedings,  pp.  236-237. 

Cited  in  Cortez  y.  Superior  Court,  86  CaL  278;  a  C.  21  Am.  St. 
38,  so  holding;  Buell  y.  Buell,  92  Cal.  397,  holding  that  the  time  di 
which  execution  is  stayed  should  not  be  excluded  from  the  com] 
tion  of  five  years;  Smith  y.  Schwartz,  21  Utah,  134,  construing 
statutes;  and  as  limiting  Dewey  y.  Latson,  6  Cal.  134,  and  En^ 
y.  Lewis,  25  CaL  852,  and  see,  also,  Sayings  etc.  Co.  t.  Bear  Val. 
Co.  89  Fed.  39. 

29  CaL  238  243.    DUPUT  y.  SHEAS. 

Mode  of  Commencing  Suits  is  regulated  by  statute  and  not  by 
mon  law,  p.  239. 

Cited  in  Adams  y.  Patterson,  35  Cal.  125,  but  only  generally  in 
cussion  as  to  the  commencement  of  an  action  in  connection  witl 
statute  of  limitations  and  also  to  the  point  that  at  common  lai 
action  is  commenced  by  issuing  a  writ;  Walker  y.  Goldsmith,  14  < 
184,  in  dissenting  opinion  to  the  point  that  in  California  undei 
statute  an  action  Is  commenced  by  filing  a  complaint  and  issuii 
summons,  but  the  question  as  to  when  a  suit  is  commenced  in 
nection  with  the  point  where  notice  of  lis  pendens  begins  was 
decided;  and  so  in  15  Am.  Dec.  346,  extended  note,  as  to  commence; 
of  action  generally. 

Commencement  of  Action. — Summons  must  issne  within  one 
under  act  of  1860  and  not  thereafter  without  order  of  oourt^  pp. 
24L 
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tynoldB  T.  Page,  35  Gal.  301,  in  dissenting  opinion,  but 
but  that  ease  substantially  holds  io  the  same  effect  as 
nmons  within  one  year;  Ex  parte  Connoway,  178  U.  S. 
truing  Code  of  Civil  Procedure,  sections  405,  406,  416; 
rish,  6  Colo.  296,  holding  that  if  a  summons  is  not  issued 
[ie  limit  of  the  code  suit  may  be  dismissed;  and  Stevens 
Z)olo.  283,  to  the  same  effect  as  the  last  citation. 

ons  was  unknown  to  the  California  law.  If  the  court  had 
issue  a  second  summons  it  was  because  suit  had  been 
E>.  240,  241. 

mdoUar  y.  Patton,  5  Colo.  47,  48,  quoting  at  length  on 
.  240,  241),  and  holding  that  a  new  writ  could  under  the 
ed  by  the  court  when  the  summons  was  quashed  because 
>rm;  Stevens  v.  Carson,  21  Colo.  283,  quoting  from  page 
oint;  Coffin  v.  Bell,  22  Nev.  184,  S.  a  58  Am.  St.  Bep. 
iing,  but  it  was  deelared. unnecessary  to  decide  the  point, 
lat  if  the  service  of  summons  is  a  nullity  it  may  be  with- 
:h  returned  and  filed,  and  another  one  served. 

be  Dismissed  for  want  of  prosecution,  for  kmg  neglect, 
on  of  the  court,  pp.  242,  243. 

>ple  T.  Jefftrds,  120  CaL  2W,  901,  as  to  dismissal  of  qno 
eedings  and  holding  power  not  limited  by  Code  of  Civfl 
ion  581 ;  Reynolds  v.  Page,  85  CaL  302,  holding  that  in  all 
[>r  unwarrantable  delay  the  dismissal  is  governed  by  the 
section  148;  Carpentier  r.  Mintum,  39  CaL  451,  where 
Usmissal  when  the  services  was  more  than  eight  years 
s  issued;  Coombs  v.  Parish,  6  Colo.  296,  where  there 
kl  for  want  of  issuance  of  summons  within  the  time  limit 
nd  Stevens  v.  Carson,  21  Colo.  283,  but  to  the  point  that 
ion  is  improperly  exercised  it  is  a  ground  for  reversal  of 
sd  in  05  Am.  Dec.  215,  note. 

i.    FANJOT  T.  »ALEa 

-Owner  of  buHding  is  liable  for  injuries,  subsequent  to 
ising  from  defective  construction,  and  liability  of  con- 
Mues.  In  such  cases,  the  doctrine  of  respondeat  superior 
tion,  p.  249. 

cer  V.  Kinsey,  38  Cal.  634;  S.  C.  00  Am.  Dee.  439,  hold- 
laster  is  liable  for  such  acts  only  of  his  servants  as  are 
i  of  his  duty  and  execution  of  his  authority;  Du  Pratt 
1.  692,  holding  that  the  doctrine  o$  respondeat  superior 
r  to  those  employing  independent  contractors.  So,  also* 
.  Unterkircher,  07  Iowa,  516.  See  notes  76  Am.  St.  Repw 
n.  Dec.  359,  note. 
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29  Cal.  257-264.    PEOPLE  v.  HUGHES. 

Evidence — Arson  to  Defraud  Insurance  Company. — ^It  is  sufficient 
prove  a  corporatiou  de  facto  in  such  case,  pp.  260-262. 

Cited  in  People  v.  Barrie,  49  Cal.  344;  People  v.  Leonard,  106  < 
310;  People  v.  Oldham,  111  Cal.  651;  and  State  v.  Cleavland,  6  J 
185,  all  affirming  the  principle  as  applied  to  criminal  cases. 

Same. — ^In  such  case  it  is  not  necessary  to  prove  that  the  policy 
-  insurance  was  valid  and  could  be  collected;  it  is  sufficient  to  prove 
delivery  to  defendant,  p.  262. 

Cited  in  State  v.  Tucker,  84  Mo.  25,  to  the  same  effect  in  affi] 
ance;  and  Cowan  v.  State,  22  Neb.  524,  where  a  certain  note  and  m< 
gage,  executed  by  accused  was  held  proof  of  the  de  facto  existence 
a  bank  the  charge  being  that  of  obtaining  money  on  false  pretenses 

Arson — Arrest  of  Judgment. — ^Variance  in  name  of  insurance  cc 
pany  defrauded  is  not  ground  for  arrest  of  judgment,  p.  262. 

Cited  in  People  v.  Oliveria,  127  Cal.  379,  noted  under  People  y.  Bog 
20  Cal.  433;  People  v.  Schwartz,  32  Cal.  165,  but  distinguished  in  tl 
ther6  was  in  that  case  a  mere  averment  of  the  company's  name 
tended  to  be  defrauded. 

Verdict. — ^Affidavits  of  jurors  are  not  competent  to  impeach  Ui 
verdict,  p.  262. 

Cited  in  Goodman  v.  Cody,  1  Wash.  Ter.  331,  S.  C.  34  Am.  Rep.  8 
in  affirmance  with  this  qualification— except  where  the  verdict  ia  i 
result  of  chance;  Griffiths  v.  Montandon,  4  Idaho.  379,  affidavits 
jurors  are  iuadmiesible  to  impeach  verdict  unless  it  ifl  verdict  obtaii 
by  resort  to  chance;  24  Am.  Deo.  479,  note. 

Judgment  of  Imprisonment  for  a  fixed  term  from  time  of  delivc 
to  warden  of  penitentiary  is  nojb  void  for  uncertainty,  p.  263. 
Cited  in  People  v.  Burgess,  35  Cal.  118,  in  affirmance. 

General  Citation. — ^In  81  Am.  Dec.  70,  extended  note,  oonsideri 
numerous  cases  upon  the  point  aiK  to  who  may  commit  arson  the  pri 
cipal  case. upon  the  facts  being  an  illustration. 

29  Cal.  267-273.    JACKSON  v.  SHAWL. 

Constitutional  Law — ^Pawnbrokers. — The  act  of  1861  as  to  rate 
interest  pawnbrokers  may  charge  does  not  violate  the  constitution 
provision  as  to  uniform  operation  of  laws,  p.  271. 

Cited  in  Ex  parte   Lichtenstein,  67  Cal.  360,  56  Am.  Bep.  715, 
affirmance;   Youngblood  v.  Birmingham,  T.  &  S.  Co.,  95  Ala.  526,  i 
Am.  St.  Rep.  249,  approving  the  principle  and  applying  it  to  a  statu 
fixing  the  rate  of  intereat  to  be  charged  by  bankers;  Union  etc.  Co. 
Dottenheim,  107  Ga.  625,  applying  rule  to  statute  as  to  interest  charg 
able  by  building  and  loan  companies;  Bott  v.  Pratt,  33  Minn.  328,  i 
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applying  the  principle  of  uniform  operatioii  of  laws  to  a 
e  giving  an  action  to  a  person  injured  by  the  negligence  of 
team  unfastened  or  unguarded  in  the  street. 

Unlawful  and  will  not  be  enforced,  where  originating  in 
forbidden  by  statute  under  penalty,  pp.  271,  272. 
ield  y.  Austin,  131  Cal.  384,  admitting  parol  evidence  to 
isideration  appearing  in  aggregate  among  the  several  ele- 
sale;  Mill  etc  Co.  v.  Hayes,  76  Cal.  398,  9  Am.  St.  Rep. 
oint  that  an  unlawful  contract  in  restraint  of  trade  can- 
ed; also  in  51  Am.  Dec.  343,  344,  extended  note^  discussing 
nt  as  the  principal  case. 

tract  is  enforceable  as  to  any  legal  element  if  separable, 


r 


cVicker  y.  McKenzie,  136  Oal.  660,  enforcing  such  portion 
tated. 

r  an  Act  is  a  prohibition  of  the  act,  pp.  272,  273. 

ohnson  y.  Simonton,  43  Cal.  247,  with  approval,  and  so 
the  ''Swill-milk  Ordinance**  of  San  Franeiseo  under  statute 


78.    SBES£  y.  STEARNS. 

ier. — A  dollar  in  treasury  notes  is  in  law  equal  to  a  dol- 
id  evidence  is  not  admissible  to  show  a  difference  in  value, 

>ett  V.  Steams,  31  Oal.  80,  so  holding;  Belloc  v.  Davis,  38 
stioning  the  constitutionality  of  the  legal  tender  act,  but 

a  debt  incurred  before  its  passage  could  be  discharged' 
er  notes  except  otherwise  specified  in  the  contract;  a^d 

&  Co.  V.  Van  Sickle,  6  Nev.  48,  to  the  same  point  as  the 
I.    Cited  in  87  Am.  Dec.  126,  127,  extended  note. 

Btract  Act. — ^A  contract  to  pay  in  ooinf'or  its  equivalent 
ency  cannot  be  enforced  ih  any  specii^'klnd  of  money,' 

owe  V.  Nickerson,  14  Allen,  405,  holding  that  an  a*ward 
ain  number  of  dollars  in  gold,  will  not  b^  specifically  en-' 
in  87  Am.  Dec.  126,  127,  extended  note.  ! 

emative  judgment  payable  in  gold  «m  at  ita  equivalent; 
ir  notes  is  not  authorized,  p.  277.      . 

rpentier  v.  Small,  35  Cal.  357,  holding  that  vpbn  a  finding' 
<old  currency  for  use  and  occupation  in  ejeetment  a  judg- 
I  rendered  for  tlM  cnrrency  valiMr 


C 
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29  Cal.  278-280.    METER  y.  EOHN.    S.  C.  33  CaL  i84,  480,  oonBiderii 
the  modification  of  the  judgment* 

General  Citation. — ^In  87  Am.  Dee.  126,  as  an  anthority  reoognizin 
the  constitutionalil^  of  the  specific  contract  law. 

29  Cal.  281-282.    STODDAfiD  y.  TREADWELL.    a  0.  26  Cal.  294. 

Costiw — Upon  reveraal  of  judgment  for  plaintiff  by  appellate  com 
and  award  of  new  trial  and  recovery  of  judgment  thereon  by  plaix 
tiff  coBta  of  the  first  trial  may  be  included,  p.  281. 

Cited  in  Shreve  v.  Cheesman,  69  Fed.  Rep.  789,  in  affirmance;  Schmid 
y.  Elotz,  130  CaL  224,  holding  coets  a  matter  of  right  in  action  t 
quiet  title;  Senior  t.  Anderson,  130  Cal.  299,  allowing  costs  of  prio 
trial  as  in  main  case. 

On  Appeal,  points  not  made  in  court  below  will  not  be  opnaiderec 
p.  282. 

Cited  in  Anderson  y.  Black,  70  Cal.  231;  Watrous  y.  Cunninghan 
71  CaL  32;  and  Fisk  y.  Cuthbert,  2  Mont.  599,  all  in  affirmance;  Mutua 
L.  Ins.  Co.  y.  McGrew,  188  U.  S.  309,  federal  questkNi  first  raised  i 
petition  for  rehearing  in  highest  state  court  is  too  late  to  confer  juris 
diction  on  supreme  court  where  such  petition  was  denied  withou 
opinion. 

29  Cal.  283-292.    DAVIS  y.  LIVINGSTON. 

Mechanics'  Lien  Law  must  be  strictly  complied  with  or  lien  hae  ni 
status,  p.  286. 

Cited  in  The  Edipse  Mfg.  Co.  y.  Nichols,  1  Utah,  257;  Shackelforc 
y.  Beck,  80  Va.  578;  and  Liberty  etc  Co.  y.  Furbush  etc  Coo  80  Fed 
Bep.  687,  all  in  affirmance. 

Same.— Notice  of  Hen  for  materials  need  not  state  of  what  thej 
consisted,  nor  that  they  were  used  in  the  building  nor  giye  the  name 
of  both  of  two  subcontractors,*  pp.  287,  288. 

Cited  in  MoC^aui  t.  Huttoa,  181  CaL  136,  noted  under  Brenaan  y. 
Swasey,  16  OaL  141;  Hicks  y.  Munay,  48  CaL  523,  in  dissenting  opin- 
ion, but  the  case  holds  that  the  name  of  the  owner  or  reputed  ownei 
shpuld  be  stated;  Jewell  v.  McKay,  82  CaL  150,  to  the  point  that  it 
is^  umteoessary  to  set  out  the  items  of  account;  and  Presbyterian 
Church  y.  Santy,  52  Kan.  465,  to  the  point  that  lien  of  subcontractors 
is  not  defeated  by  a  mistake  in  incorrectly  naming  the  original  con- 
tractors where  the  name  of  the  oontractor,  with  whom  they  dealt  and 
who  was  in  charge  of  the  work,  is  giyen.  To  ruling  stated  in  76  Am. 
I>ec  508,  note. 

Liens  of  Snbcontiactors,  etc.,  are  based  upon  and  goyemed  by  orig- 
inal contract  of  which  it  is  presumed  such  parties  haye  had  aessss  and 
notice,  p.  290. 
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ihaver  ▼.  Murdock,  86  Gal.  298,  in  affirmance. 

ich  liens  cannot  be  affected  by  apportionment  of  job  among 
I  with  verbal  assent  of  employer,  p.  290. 
Sicks  T.  Murray,  43  Oal.  522,  in  dissenting  o^oa,  but 
:  generally  upon  the  point  of  apportionment. 

299.    DSEKINOER  ▼.  PLATS.    87  Am.  Dee.  HO. 

I  Act  of  1863  is  not  exclusive  of  common-law  remedies, 

Shaver  t.  Shaver,  54  Iowa,  209,  37  Am.  Rep.  195,  to  the 
Woodcock  V.  Guy,  33  Wash.  239,  complaint  for  infringe- 
demark  which  fails  to  allege  that  it  was  registered  in  ac- 
bh  Ballinger's  Code,  section  3621,  must  state  case  for  equi- 
at  common  law. 

c  has  no  separate  abstract  existence,  but  is  appurtenant 
\  designated,  yet  it  is  property,  p.  295. 
ronderbank  v.  Schmidt,  44  La.  Ann.  271,  279,  a  a  82  Am; 
,  344,  to  the  same  point.  So  also  in  Williams  v.  Farrand, 
1;  Protective  Union  v.  Conhaim,  40  Minn.  246;  S.  a  12 
K  728;  State  v.  Bishop,  128  Mo.  383;  S.  G.  49  Am.  St.  Rep. 
Deo.  90,  note;  and  95  Am.  Deo.  277,  note,  to  the  point  that 
:  is  property;  so  also  in  note  100  Am.  D4e.  281. 

it  of  1863  does   not  take  away  remedy  from  those  not 
trademarks  under  the  aet,  pp.  297,  299. 
^hittier  v.  Diets,  66  Gal.  79,  but  holding  that  sinoe  adop- 
oodes  filing  for  record  is  necessary. 

itation.— In  Biown  Chemical  Go.  v.  Meyer,  139  U.  8.  548, 
that  a  trademaik  may  be  assigned  to  an  outgoing  partner 
in  business. 


I- 


307.    SAUNDERS  T.  CLARK. 

k)tt.— -Written  Contracts  must  be  construed  according  to  in* 
ies,  having  in  view  the  conditions  and  motives  of  the  par- 
ih  intent  must  prev4iil  orrer  the  literal  sense,  pp.  304,  307. 
=^per  V.  True,  36  Cal.  616,  to  the  same  effect.  So,  also,  in 
Edwards,  48  CaL  249,  and  in  Anderson  v.  Bank,  4  N.  Dak. 
Land  etc.  Co.  v.  Wells  etc  Co.,  7  Idaho,  57,  construing 
ven  to  secure  purchase  price  of  property. 

309.    CAIOAGA  v.  DRTDEN.    S.  G.  30  CaL  245. 

I. — Judgment,   however   erroneous,   by   court   having  Juris- 
not  be  disturbed  by  writ  of  mandamus,  p.  309. 


i 
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Cited  in  Lewis  v.  Barclay,  35  OaL  214,  in  affirmance.  So,  also,  ii 
Beguhl  y.  Swan,  39  OaL  411;  and  Ketchum  t.  Superior  Court,  65  OaJ 
495. 

29  CaL  309-312.    HA6AR  v.  LUCAS. 

Collateral  Attack. — ^Patent  not  void  upon  its  face  is  conclusive  an< 
not  subject  to  collateral  attack  by  one  daiming  no  higher  title,  p.  311 

Cited  in  Durfee  r.  Plaisted,  38  Cal.  83,  but  holding  that  a  pateni 
Toid  upon  its  face  mayibe  attacked  collaterally;  85  Am.  Dec  93,  note 
as  to  impeachment  of  patent  for  public  lands. 

29^  CaL  312-317.    O'CONNOR  y.  BLAKE. 

Defense  of  Prior  Lis  Pendens  is  available  only  where  plaintiff  al 

least  in  both  actions  is  the  same  person,  p.  314. 
Cited  in  Ayres  r.  Bensley,  32  CaL  630,  in  affirmance. 

Second  Attachment  of  property  in  possession  may  be  levied  by  re- 
tun  of  interest  in  such  property,  p.  315. 

C* ted  in  70  Am.  Dec  779,  note,  to  this  point. 

Judgment  for  defendant  dissolves  attachment,  p.  316. 

Cited  in  Rauft  v.  Young,  21  Nev.  403,  in  affirmance;  Aigeltinger  v. 
Whelan,  133  CaL  113,  further  holding  judgment  admissible  to  show 
such  release;  39  Ain.  Dec  609,  extended  note. 

Judgment  may  not  be  Vacated  and  case  reinstated  by  justice  of 
the  peace  where  suit  has  been  dismLssed  on  ground  of  nonappearance 
of  the  plaintiff,  p.  316. 

Cited  in  Winter  v.  Fitzpatrick,  35  CaL  273,  to  the  point  that  a  jus- 
tice may  not  review  his  own  judgment  except  on  motion  for  new  trial; 
and  Dollins  etc  v.  Pollock  &  Co.,  89  Ala.  360,  to  the  same  point  as 
the  principal  case. 

Seplevin. — Judgment  for  costs  should  be  given  defendant  if  entitled 
to  possession  at  commencement  of  action,  but  when  his  right  ceases 
pending  action,  he  is  not  entitled  to  judgment  for  return  of  property, 
pp.  316,  317. 

Cited  in  Flinn  y.  Ferry,  127  CaL  653,  holding  evidenee  as  to  plain- 
tiff's right  to  possession  pending  the  action  improperly  rejected;  Bolan* 
der  V.  Gentry,  36  CaL  110,  S.  C.  95  Am.  Dec  164,  in  affirmanoe  of  thf 
point  as  to  judgment  when  right  ceases  pending  action;  and  Pico  v. 
Pico,  56  Cal.  458,  in  affirmance,  but  explained  as  not  depending  upob 
allegations  of  the  answer,  but  upon  equitable  principlea. 

29  Cal.  317-325.    ROBINSON  y.  FORREST. 

State  Patent  to  lands  can  only  be  questioned  by  one  betweam  whom 
and  the  United  States  there  is  a  privity  of  title,  p.  320. 
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lon^y  F.  Vftjt  WInkJe,  33  Cal,  458^  to  the  f<wne  eflwt; 
touglftSB,  52  Oai  216,  hotding  that  a  preempbioner  has 
ajry  ir.  Brodt,  121  Cal  336,  337,  but  holding  goverfj- 
>t&med  fraudulently  attackabte  by  occupant  with  right 
.t^  8S  Am.  Dec,  D3,  note  to  the  ruling  a  tit  ted. 

s« — When  gTteater  part  of  Bisialkst  legal  iub^lvid^n  ii 
>le  is  sw*mp»  p,  3S3, 

eiicka  V.  ZumwaXU  134  Cat.  46 »  holding  land  not  Bwrninp 
.  Hogaboom  y.  Ehfhardt,  58  Cal.  233,  holding  that  an 
that  twenty  acres  of  land  is  awAmp  must  contain  an 
i  greater  part  of  a  legal  subdivision  is  swamp. 

tne  that  the  state  is  owner  of  all  swamps  and  OTer- 
adis posed  of  within  iti  limits,  modified,  pp.  322,  323. 
rman  v.  Buick,  45  Cal.  608,  m  qualifying  the  doctrine, 
aterial  to  the  question  thene;  commented  on  In  Gastoa 
g.  58,  50,  but  the  court  withheld  iti  opinion  as  to  the 
th€  reasoning  adopting  such  modiflcation. 

ice. — Descriptive  notes  on  plat  of  survey  are  not  oom* 
i  of   character   of   knd    until   adoptwl   between   United 
:e,  pp.  322,  325. 
■jm  r.  Grimtb,  31  CkL  464,  In  affirmanoe, 

J  Is  not  isomplete  of  tow na hips  until  they  art  suhdi- 
ons  and  quarter  sections  by  an  approved  United  Statej 
nes   are   not   ascertained,   but   <;reated   by  iuch   survey, 

iman  v.  Polsck,  70  CaK  406  j  Hughes  v.  Wheel«r,  76  C^l, 

Ruse,  81  Cat,  594;  Buchanun  v.  Nagle,  8a  Oa!,  593.  all 

ilea  V.  HaJfenden,  116  CaL  602,  in  aftirmanoe  m  applied 

frant;   State  v.  Central  P.  R.  R.  Co.,  21  Nev,   161,  and 

Co.  v.NeYada,  162  U.  S.  625,  both  to  the  point  that  until 

eyed    they    cannot    be    identified    for   taxation.    Distin* 

tarnation   Dist.   t.  McCullah.  124  CaL   178,  holding  rulo 

description   in   msteaement    under  sections    3460,   3461, 

BRUJm  V.  MUHPHY. 
iX  Deed  with  proper  recitaU  is  prims  fade  evidence  of 

1.  Bt>  Rep.  ISB,  extended  note,  to  this  point. 

E$essment  against  persons  named  and  against  aQ  own^ 
nknowu,  and  daimants  of  any  interest  or  liens,  is  goodj 


i 


aded  note  S5  Am.  Dec.   100,  as  commenting  upon  Moss 
L  38;  S.  C,  85  Am.  Dec  M,  in  this  oonncction. 
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Tax  Deed. — ^Description  may  be  applied  by  extrinflUf  eridencff  to  la 
sold,  p.  329. 

CSted  in  Wetherbee  v.  Dunn,  32  Cal.  107,  to  the  saine  effect. 
General  Citation. — ^In  17  Am.  Dec  512,  extended  note,  as  to  redt 
of  legal  conclusions  in  tax  deeds. 

29  Cal.  330-336.    CARP£NTI£R  y.  MITCHELL. 

Tenant  in  Common  who  has  recovered  in  ejectment  may  mainti 
action  for  mesne  profits  against  cotenant,  p.  333. 
Cited  in  29  Am.  Dec.  485,  extended  note,  to  this  point. 

Setoff. — ^Improvements  made  on  land  by  trespasser  cannot  be  set  < 
against  damages   in  action  against  him   for  possession  by  tenajit 
common  who  was  owner  prior  to  trespass,  pp.  334,  335. 

Cited  in  Carpentier  v.  Gardiner,  29  Cal.  162,  in  affirmance;  1  A 
Dec  116,  note;  and  16  Am.  Dec  351,  extended  note  on  subject. 

Statute  of  Limitations. — ^Rents  and  Profits  in  ejectment  can  only 
recoverable  for  three  years  prior  to  commencement  of  action  if  sts 
ute  is  pleaded,  pp.  335-336. 

Cited  in  Love  v.  Shartzer,  31  Cal.  496,  also  so  holding;  and  Tooml 
y.  Hombuckle,  3  Mont.  196,  with  approvaL 

General  Citation.— Paul  y.  Crognaz,  25  Nev.  321. 

29  Cal.  337-356.    MORRISON  y.  BOWMAN. 

Will — ^Estoppel. — ^Wife  electing  to  take  imder  a  will  clearly  disposii 
of  community  property  is  estopped  to  claim  title  so  as  to  defeat  wi] 
pp.  347-352. 

(Xted,  affirming  the  principle,  in  Noe  v.  Splivalo,  54  Cal.  209;  Aldri< 
T.  Willis,  65  Cal.  87;  In  re  Stewart,  74  CaL  104;  In  re  Gilmore,  S 
CaL  243;  In  re  Redfield,  116  CaL  643;  Branson  y.  Watkins,  06  Ga.  5S 
Langley  y.  Mathew,  107  Ind.  202,  205;  Hurley  Admr.  v.  Mclver,  11 
Ind.  66;  Shipman  y.  Keyes  Admr.,  127  Ind.  356;  but  this  last  caa 
qualifies  the  rule;  Jacobs  .v.  Miller,  50  Mich.  127;  Washburn  v.  Va 
Steenwyk,  32  Minn.  351;  and  Pratt  y.  Douglass,  38  N.  J.  Eq.  636,  541 
Cited  in  Estate  of  Lufkin,  131  CaL  293,  holding  widow's  claim  fo 
family  allowance  waived  by  election;  Whisnand  v.  Fee,  21  Ind.  Apf 
273,  holding  acoeptanoe  of  bequest  not  an  election  to  bar  statutor; 
allowance;  McDonald  y.  Moak,  24  Ind.  App.  631,  quoting  Hurley  v 
Mclver,  119  Ind.  65;  Mayo  v.  Tudor's  Heirs,  74  Tex.  473,  to  the  poin 
that  the  wife's  election  in  such  case  is  necessary  and  that  it  mu8i 
appear  that  she  accepted  some  benefit  inconsistent  therewith.  CSte( 
also  in  26  Am.  Deo.  503,  505,  note;  43  Am.  Dec  757,  note;  and  63  Am 
Dec.  128,  note. 

Conttruction  of  WilL— Intention  of  testator  controk,  p.  350. 
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le  fcJtewart,  74  CaL  101,  with  approval  >  also  in  26  Am. 


i 


Is  not  to  be  presnined  in  the  absence  of  manifest  intent 
of  the  testator  that  he  designed  to  dispose  of  property 
p.  350. 

re  Gilmore,  81  CaL  242,  to  the  same  effect;  la  re  Smith, 
with  approval.  8o,  also,  in  Matter  of  Estate  of  Gotsian, 
;  S.  C.  57  Am.  Rep.  45;  and  26  Am.  Dee.  503,  note. 

fctomey  in  fact  must  be  signed  with  the  principal's  name, 


>uthem  P.  Co.  y.  Von  Schmidt  B.  Co.,  118  Cal.  371,  but 
fcble  as  the  principal  case  was  decided  before  the  distinc- 
lished  as  to  contracts  under  seal;  in  2  Am.  Dec.  515,  ex- 
Should  Correspond  with  the  relief  asked  and  courts  should 
enefits  beyond  that,  p.  354. 

svada  etc.  Co.  t.  Kidd,  87  CaL  304,  with  approval  quoting 

Lclpal 


i5.  'MYERS  y.  MOTT.    80  Am.  Dec.  49. 

n  Judgment  raises  all  material  points  in  regard  to  aitaoh- 

uitgen  T.  Kantrowitz,  15  Colo.  444,  to  the  same  effect. 

Enforcing  Attachment  Lien  by  sale  of  property  and  ap- 
proceeds  to  satisfaction  of  demand  cannot  be  rendered  in 
ued  against  administrator,  pp.  364-366. 
ftnk  of  Stockton  v.  Howland,  42  CaL  133,  to  the  same 
ection  with  the  question  as  to  joint  judgment  being  erro- 
b  the  surviving  obligors  and  the  administrator  of  a  de- 
r;  and  in  Holladay  v.  Hare,  60  CaL  517,  but  only  as  so 


#' 


r 


:  Lien  is  Dissolved  by  death  of  defendant  after  levy  and 
ent,  pp.  367-370. 

snsley  v.  Morgan,  47  CaL  628,  in  affirmance.  So,  aLso,  in 
jngham,  50  CaL  866;  Day  v.  Superior  Court,  61  CaL  494; 
lare,  69  CaL  517,  in  connection  with  the  point  as  to  dis- 
ikruptcy  and  liability  of  property  attached;  in  Brown  v. 
}io,  30,  with  ayproval;  in  Berryman  v.  Steam,  14  Nev. 
(riding,  but  in  that  case  it  was  held  that  under  the  Insol- 
Act  such  lien  was  preserved;  38  Am.  Dec.  465,  note;  39 
,  ezt^ded  note;  70  Am.  Dec.  708,  note;  80  Am.  Dec  139| 
note;  and  8  Am.  St.  Rep.  280,  note. 


C: 
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Same. — ^In  such  case  the  attached  property  passes  into  the  adm 
istrator's  hands  for  administration,  p.  370. 
Cited  in  Day  v.  Superior  Court,  61  CaL  494,  to  the  same  point. 

29  Cal.  385-392.    DOE  v.  VALLEJO. 

Verdict  will  not  be  set  aside  as  contrary  to  evidence  where  there  is 
substantial  conflict  of  evidence,  pp.  390,  392. 

Cited  in  Appeal  of  Piper,  32   Cal.  537,  in  affirmance;    so,   also, 
Pralus  V.  Pacific  G.  &  S.  M.  Co.,  35  CaL  37;  and  in  Silva  v.  Pickai 
14  Utah,  254, 

Same. — Such  rule  applies  in  law  or  equity,  p.  391. 
Cited  in  Silva  v.  Pickard,  14  Utah,  254,  in  afiOirmanoe. 

Interest  upon  Interest  due  cannot  be  allowed  vrithout  express  agrc 
ment,  p.  392. 

Cited  in  Finger  v.  McCaughey,  114  Cal.  66,  but  only  generally 
connection  with  compounding  interest  under  agreement;  Yndart  v.  De 
116  Cal.  545,  546,  S.  C.  68  Am.  St.  Rep.  208,  209,  in  affirmance;  ai 
35  Am.  Dec.  141,  note. 

29  Cal.  393-395.    BLOOD  y.  SHANNON. 

Broker  is  entitled  to  commission  where  he  has  performed  the  8ervi< 

by  effecting  a  sale  at  the  price  specified,  p.  395. 

Cited  in  Wilson  v.  Sturgis,  71  Cal.  229;  and  Smith  v.  Schiele,  93  Ca 
149,  both  in  affirmance;  Watson  v.  Brooks,  13  Fed.  Rep.  543;  S.  i 
8  Sawy.  320,  as  to  when  a  sale  by  a  broker  for  commissions  is  pe 
formed  but  declared  not  exactly  in  point. 

29  CaL  395407.     EX  PARTE  McCARTHY. 

Senate  has  Power  to  investigate  alleged  criminal  conduct  of  men 
bers  with  a  view  to  expuLBion  or  punishment  if  guilty,  p.  406. 

Cited  in  Ex  parte  Lawrence,  116  CaL  299;  and  In  re  Lawrence,  fi 
Fed.  Rep.  101,  102,  both  in  affirmance. 

Contempt. — Senate  has  power  to  commit  witness  for  contempt  fc 
refusing  to  testify  before  it,  pp.  406,  407. 

Cited  in  In  re  Lawrence,  80  Fed.  Rep.  101,  102,  and  In  re  Davis,  5 
Kan.  379,  to  the  same  point  in  affirmance.  See,  also.  Ex  parte  Law 
rence,  116  CaL  299. 

General  Citation. — ^In  85  Am.  Dec.  491,  note  in  connection  with  tb 
general  question  of  perjury  before  officers  or  tribunals. 

29  CaL  407-414.    WINTER  y.  STOCK.    89  Am.  Dee.  67. 
Deed  to  L.  B.  and  Co.  vests  title  in  L.  B.  alone,  pp.  410-412. 
Cited  in  W^>odward  y.  McAdam,  101  Cal.  441,  as  to  dedding,  but  fa 
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mortgage  to  a  partnership  under  tlie  firm  name  was  per- 
be  foreclosed  against  the  grantee  of  the  mortgagor  by  an 
the  firm;  Lindley  v.  Davis,  7  Mont.  219,  in  dissenting  opin- 
irmance,  but  the  question  there  oonoemed  the  withdrawal 
lership  assets  of  real  estate  standing  in  the  names  of  oo- 
Garnet  v.  Lachman,  12  Nev.  867,  in  afiSrmance;  98  Am.  Dee. 
12  Am.  St.  Rep.  742,  note;  19  Am.  St.  Rep.  237,  note;  and 
.  Rep.  65,  extended  note.  Distinguished  in  Fresno  etc.  Go. 
g.  Co.,  101  Fed.  828,  holding  assignment  to  partnership  with 
ime  to  vest  the  property  in  the  partnership  as  such. 

Y  of  Title  as  ''indisputable  and  satisfactory"  is  complied 
tie  is  good  and  valid,  notwithstanding  attorney's  rejection 
r.  409,  412. 

Montgomery  y.  Pacific  Coast  L.  Bureau,  94  Cal.  290,  S.  C. 
.  Rep.  127,  in  afiirmance;  Allen  v.  Pockwitz,  103  Cal.  88,  S. 

St.  Rep.  101,  but  briefly  noted  and  declared  not  in  point, 
case  the  contract  prorided  for  the  acceptance  or  rejection  of 
le  purchaser's  attorney. 

L-415.    PEOPLE  T.  RICHMOND. 

Act  is  not  justified  by  the  fact  that  accused  acted  under 
master,  principal,  parent,  or  superior,  p.  41i. 

Cagle  Y.  State,  87  Ala.  39,  in  affirmanoe,  as  applied  to  thii 
\  of  liquor  by  a  minor  under  parent's  instructions.  So,  in 
»e.  499,  note. 


6-418.     PEOPLE  T.  R0SB0R0U6H. 

Contest. — Remedy  for  defeated  party  is  appeal  and  noi 
r  new .  trial.  The  jiurisdiction  in  such  cases  is  special,  pp. 
iS  having  been  so  decided  in  Dorsey  v.  Barry,  24  Cal.  449« 

Packard  v.  Craig,  114  CaL  97,  in  afiirmance  quoting  from 
Nkl  case. 

OS  Lies  to  compel  county  judge  to  settle  statement  on  mo- 
ew  trial,  p.  417. 

Wood  V.  Strother,  76  Cal.  650,  S.  C.  9  Am.  St.  Rep.  263,  in 
as  to  the  ofiSoe  of  the  writ  and  holding  that  it*  lies  to  com- 
liter  to  countersign  a  warrant  for  street  assessment;  also, 
V.  Murphy,  19  Nev.  96,  with  approvaL 

Citation.— In  70  Am.  Dec.  724,  note,  as  to  jurisdiction  of 
Eite  court  under  article  6,  section  4,  of  the  oonstitution. 

1-422.  PEOPLE  y.  ROBLES. 

may  be  Asked  on  cross-examination  as  to  his  different  a» 

the  matter  on  prior  occasions,  p.  421. 
otes  CaL  Rep.— 93 


I 
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CSted  in  People  t.  Ebanks,  117  Oal.  665,  but  only  generally  aa  to 
the  cross-examination  there  being  within  the  rules. 

29  CaL  422-427.    BAILEY  v.  TAAFFB. 

Setting  Aside  Default.— Affidavit  is  insufficient  which  does  not  show 
either  «  meritorious  defense  or  that  the  default  oocurred  through  mls- 
taJce,  inadvertence,  surprise,  <w  excusable  neglect,  p.  423. 

Cited  in  Parrott  ▼.  Den,  34  Gal.  80,  to  the  point  that  an  affidavit 
of  merits  is  indispensable.  So,  also,  in  Nevada  Bank  v.  Dresbach,  63 
OaL  325;  approved  in  Mayer  v.  Mayer,  27  Oreg.  136,  as  to  meritorious 
defense;  Gauthier  ▼.  Rusicka,  3  N.  Dak.  3,  holding  that  an  affidavit 
of  merits,  the  answer  not  being  verified,  is  necessary  to  vacate  judg- 
ment. Cited  in  58  Am.  Dec  398,  as  to  what  constitutes  mistake,  in- 
advertence, surprise,  and  excusable  neglect. 

Granting  or  Refusing  Order  Setting  Aside  Default  is  in  aoond  dis- 
q[«tion  of  court  subject  only  to  review  for  abuse,  but  the  discretion 
intended  is  not  arbitrary  but  legal,  pp.  423,  424. 

Cited  in  Melde  v.  Reynolds,  129  CaL  311,  noted  under  Roland  T4 
Kreyenhagen,  18  Cal.  456;  Ferris  v.  Wood,  144  CaL  428,  applying  rule 
to  motion  to  dismiss  action  for  want  of  prosecution;  Potter  v.  Holmes, 
74  Minn.  512,  aQd  Utah  etc  Bank  v.  Trumbq,  17  Utah,  206,  heading 
vacation  of  default  improperly  refused;  Coleman  v.  Rankin,  37  CaL 
249,  to  the  point  that  the  order  rests  in  the  discretion  of  the  court 
subject  only  to  review  for  abuse;  Barnes  v.  Barnes,  95  CaL  183,  in 
affirmance;  Williamson  v.  Cummings  etc  95  CaL  653,  with  approval 
as  to  the  matter  resting  in  the  court's  discretion,  subject  only  to  re- 
view for  abuse;  Miller  v.  Carr,  116  Cal.  381,  8.  C.  58  Am.  St.  Rep.  182, 
in  affirmance  quoting  from  the  principal  case;  Byers  v.  McPhee,  4 
Colo.  20?,  with  approval  as  to  the  character  of  the  discretion;  Tid- 
well  V.  Wetherspoon,  18  Fla.  289,  to  the  same  point  with  the  qualifica* 
t&oh  that  the  discretion  is  always  open  to  review;  Jensen  v.  Barbour, 
12  Mont.  576,  in  approval  quoting  from  the  principal  case;  Harper  t. 
Mallory,  4  Nev.  453j  in  dissenting  opinion,  but  the  refusal  of  the  couii 
below  to  open  the  default  was  sustained;  Horton  v.  New  Pass  COi» 
21  Nev.  187,  in  affirmance  quoting  from  the  principal  case;  White  v. 
Northwest  Stage  Co.,  5  Oreg.  103,  to  the  point  that  the  court  wiU  not 
interfere  in  such  case  except  for  abuse  of  diBcretion;  Savage  v.  Savage, 
10  Oreg.  336,  quoting  from  the  principal  case  with  approval*  as  to  the 
character  of  the  discretion;  so,  Thompson  v.  Connell,  31  Oreg.  235; 
and  Evans  t.  IWll  River  County,  4  S.  Dak.  123,  holding  to  the  same 
effect  as  the  principal  case  So,  also,  in  Walk^  Bros.  t.  Insurance 
Co.,  2  Utah,  333;  Enright  v.  Grant,  5  Utah,  344;  and  HuU  v.  Vining, 
17  Wash.  St.  359,  in  affirmance,  quoting  from  the  principal  ease  as 
to  the  character  of  the  discretion.  Also  cited  in  68  Am.  Dea  V^ 
extended  note. 
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davit  should  be  made  by  defendant  unless  good  eauss 
ot  by  his  counsel,  pp.  425,  426. 

icholl  y.  NichoU,  66  Cal.  37,  where  the  affidavit  by  the 
upheld  as  it  showed  sufficient  reason  for  its  not  being 
party  himself;  also  in  58  Am.  Bee  896,  extended  note. 

is  constituting  defense  need  not  be  stated,  p.  426. 
ancis  v.  Ooz,  33  Gal.  325,  in  affirmance;  contra,  Donnelly 
[ont.  138;  and  Xickerson  v.  California  R.  Co.,  61  CaL  268. 
68  Am.  Dec.  396,  extended  note. 

iwer  ought  as  the  better  practice  to  be  exhibited  to  the 
ion  to  set  aside  default,  p.  426. 

irrott  V.  Den,  34  Cal.  81,  where  the  default  was  rendered 
led  complaint,  and  it  Was  held  that  the  answer  to  the 
ilaint  could  not  be  treated  as  an  affidavit  of  merit;  so, 
7,  Rusicka,  3  N.  Dak.  3,  holding  that  where  the  answer 
Bed  an  affidavit  of  merits  was  necessary  to  vacate  Judg- 

inter-Affidavits  were  considered   in  connection   with   affl- 
ndant  on  the  motion  to  set  aside  default,  pp.  4^6,  427. 
*ancis  v.  Fox,  33  Cal.  326,  holding  that  where  merits  ara 
Idavits  counter-affidavite  cannot  be  received;  also  explain* 
pal  case. 

(fault. — Costs  should  be  imposed  as  a  condition  therefor, 

sermanr  t.  Sawyer,  48  OaL  563,  so  holding. 

nation. — ^In  58  Am.  Dec.  394,  note,  to  the  point  that  aa 
g  a  judgment  by  default  is  appealable. 

!9.    PEOPLB  T.  MOORE. 

-Jurisdiction.— County  eonrta  have  original  Jurisdiction  to 
see,  p.  429.  , 

urtwright  T.  Bear  R.  W.  &  M.  Co.,  80  OaL  677,  ia  aiBnii* 
also  that  district  courts  have  such  jurisdiotioB. 

Lbate  Nuisance  fa  ^a  ease  in  equity,"  p.  429. 

allivan  t.  Royer,  72  Cal.  249;  S.  C.  1  Am.  St  Rep.  62^ 

I;  and  followed  In  Akin  t.  Davis,  11  Kan.  087. 

6.    PEOPLE  T.  EVANS. 

id.*-Sureties  are  liable  thereon  notwithstanding  defects 
IT  approval  by  wrong  officer,  p.  436. 

Bople  V.  Kneeland,  31  Cal.  293,  with  approval.  So,  also, 
Co.  V.  Morris,  32  CaL  148;  following  in  People  t.  Huson, 


i 
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78  Cal.  157.  Cited  in  Bocurd  of  Co.  Commra.  y.  State  Bank,  64  Mini 
184,  to  the  point  that  such  sureties  cannot  escape  liability  on  th 
ground  that  the  principal  was  not  duly  elected,  appointed,  nor  iegall 
qualified;  and  in  State  etc  v.  Proudfoot,  38  W.  Va.  743,  to  the  sam 
effect  as  the  principal  case. 

Action  on  Official  Bond — ^Joinder. — ^Any  number  of  persons  severall 
liable  on  bond  may  be  joined  without  joining  all,  p.  436,  in  oonnectio 
with  argument  of  counsel,  p.  430. 

Cited  in  Heppe  y.  Johnson,  73  Cal.  270,  in  affirmance. 

Official  Bond. — Judgment  may  be  entered  against  each  surety  fo 
amount  of  his  liability  and  for  all  costs  with  provision  that  onl, 
amount  of  judgment  be  collected  in  gross,  p.  436. 

Followed  in  Heppe  y.  Johnson,  JZ  Cal.  270. 

29  Cal.  437-444.    HASKELL  y.  MOORB. 

Counterclaim. — ^Partnership  demands  between  plaintiff  and  defend 
ant  cannot  be  set  off  in  suit  on  a  contract  of  indemnity,  pp.  443,  44^ 

Cited  in  Lane  y.  Turner,  114  CaL  399,  in  aflfirmanoe. 

29  Cal.  444-449.     MASTICK  v.  THORP. 

Judgment. — Equity  will  not  set  aside  judgment  or  grant  new  trii 
except  all  remedy  at  law  has  been  lost  without  fault  or  negiigenc 
or  there  has  been  fraud,  accident,  mistake,  or  surprise,  pp.  447-449. 

Cited  in  Boston  y.  Haynes,  33  CaL  36,  38,  so  holding;  Dayis  y.  Chal 
faat,  81  Cal.  631,  as  authority  in  connection  with  the  sufficiency  of  i 
bill  in  equity  to  eet  aside  judgment  and  obtain  a  new  trial;  and  Dun 
lap  y.  Steere,  92  Cal.  355,  S.  C.  27  Am.  St.  Rep.  148,  in  affirmanoe  o 
the  principle  as  applied  to  grouK^ds  for  equitable  relief  in  equity  agains 
an  unconscionable  adyantage  gained;  McMillan  y.  Wooley,  6  Idaho,  4 
holding  insufficient  a  complaint  in  action  to  procure  new  trial  o 
former  action;  19  Am.  Dec.  606,  607,  extended  note,  fully  considering 
the  Various  phases  of  this  subjeei;  and  53  Am.  St.  Rep.  447,  eztendei 
note,  as  to  negligence  as  a  bar  to  equitable  relief  and  ''negligence  h 
not  attending  triaL" 

General  Citation. — ^In  Latham  t.  Blake,  77  CaL  648,  citing  the  prin 
dpal  case  at  page  448,  in  dissenting  opinion,  but  so  far  as  we  are  abl( 
to  determine  tlie  citation  is  not  in  point,  although  the  general  tren( 
of  the  dissenting  opinion  might  indicate  that  the  question  of  impeach 
ment  of  judgments  and  orders  was  inyolyed  in  the  citation. 

29  CaL  449-463.    PEOPLE  y.  HASTINGS. 

Taxation. — ^Assessment  must  be  made  as  proyided  by  law  or  tax  ii 
not  yalid,  p.  451. 
Cited,  in  People  y.  San  Francisco  Say.  Union,  31  OaL  138,  140,  witl 
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Iflo,  in  People  v.  McCreery,  34  CaL  437;  People  y.  Sar- 
i,  quoting  to  this  point  with  approval;  so,  in  Sayings 
Austin,  46  CaL  512;  and  Nebraska  C^ty  ▼.  Gas  Co.,  9 
3  same  effect;  State  v.  F.  J.  S.  M.  Co.,  14  Ner.  247, 
i  re  Page,  60  Kan.  848,  holding  taxation  act  unoonstitu- 
sl  statutes.  Clegg  ▼.  State,  42  Tex.  610,  holding  that 
;  be  made  as  provided  bj  law  to  give  right  of  action. 

sessment  must  be  made  by  duly  elected  assessor  and  by 
let  where  tax  is  levied,  pp.  451-452. 
le  V.  S.  F.  Sav.  Union,  31  CaU  138,  with  approval  as 
y  duly  elected  assessor;  so  in  People  v.  McCreery,  34 
9  T.  Kelsey,  34  CaL  476,  and  People  v.  Hastings,  34 

in  People  v.  P.  &  S.  V.  R.  R.  Co.,  34  CaL  657,  with 
a  Reily  v.  Lancaster,  39  CaL  358,  359;  People  v.  Sar- 
4;  and  Savings  and  Loan  Soc.  v.  Austin,  46  CaL  512, 
th  from  the  principal  case.  Affirmed  in  Williams  v. 
L  556,  as  to  the  assessment  made  by  assessor  of  dis- 
I  People  V.  White,  47  CaL  617.  Cited  in  Houghton  v. 
363,  664,  in  affirmance;  Mason  v.  Johnson,  51  CaL  614, 
ax  collector  of  a  city  cannot  collect  taxes  of  an  adjoin- 
though  annexed  to  the  city  after  his  election;  Smith 
OaL  80,  to  the  same  effect  as  the  last  citation;   Far- 

V.  Board,  97  CaL  324,  but  holding  that  the  principal 
>lication  to  the  new  constitution;  City  v.  Kaunitz,  39 
I.  St.  Rep.  207;  noted  under  Ferris  v.  Coover,  10  CaL 
V.  Louisville,  89  Ky.  124,  to  the  point  that  the  valu- 
made  by  an  assessor;  and  so  in  State  v.  Tonella,  70 
holding  that  the  legislature  cannot  substitute  another 
i  a  constitutional  designation  of  the  officer. 

iture  cannot  make  the  valuation,  p.  452. 
e  V.  San  Francisco  Sav.  Union,  31  CaL  138,  in  affirm - 
pie  V.  MoCreery,  34  Cal.  437;  and  Slaughter  v.  Louis- 
.  Cited  in  State  v.  ToneUa,  70  Miss.  711,  to  the  point 
ure  cannot  substitute  another  than  the  one  authorized 
ion  to  make  assessment. 

on.— Christy  v.  B.  S.  Sacramento  Co.,  39  CaL  11,  to 
Krhen  the  constitution  declares  an  office  elective  it  can 
bher  mode  than  that  provided  by  the  instrument  itself. 
,  64  Ark.  437. 

FINCH  T.  TEHAMA  COUNTY. 

srvisois  is  a  body  of  limited  jurisdiction,  and  its  jur- 
ppear  in  the  record  of  its  proceedings,  p.  455. 
I  V.  Washoe  Co.,  5  Nev.  319,  in  affirmance;  County  of 
f  of  Glenn,  124  Cal.  501,  applying  rule  to  state  board 
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«f  equalization;  State  y,  Onusby  Co.,  6  Nev.  97,  where  the  doet 
is  applied  to  county  commissionera;  so  in  State  v.  Central  Pac  R 
Co.,  9  N&v.  89;  Johnson  v.  Eureka  Co.,  12  Nev.  31  j  and  in  Godd 
T,  Carpenter,  19  Nev.  418. 

29  Cal.  469-460.    PEOPLE  7.  BUEITET. 

Certiorari. — Mere   errora  of  law  of  an  inferior  oourt  eannot  be 

viewed  on  certiorari,  p.  460. 

Cited  in  Morley  v.  ElkinB,  37  CaL  457,  to  the  point  that  eertio 
does  not  lie  for  error  within  the  juriBdietion  of  the  county  court. 
in  Central  P.  R,  R.  Co.  t.  Placer  Co.,  43  CaL  670,  to  the  mvoB  «ff 
State  ei  rel  v*  Skinner,  33  La,  Ann,  257,  in  affirmance;  Kirby  v. 
ottit  Court,  10  S.  Dftk.  41,  denying  right  to  writ. 

Appellate  Power  of  supreme  oourt  doea  not  extend  to  ooaea  of  i 
demeanor,  p.  460. 
Cited  in  People  r.  JohiiBon,  30  Cal.  101,  in  affirmance. 

29  Cal.  400-466.  BONDS  v,  HICKMAN.  S.  C,  32  Cal.  202,  204,  . 
eidering  the  points  of  a  patent  to  adminietrator  and  also  of  i 
patent  as  evidence. 

Filing  Notice  of  appeal  is  indispen sable  to  perfect  appeal;  a  wai 
of  the  filing  is  not  its  equivalent^  for  consent,  though  it  may  wi 
error,  cannot  confer  jurisdiction,  pp.  462,  463. 

Cited  in  Moyle  v.  Landers,  7S  Cal.  106,  S.^  C,  12  Am,  St.  Rep. 
with  approval,  but  declared  not  in  point,  service  of  notice  being^  m 
in  thiit  case  upon  attorney  after  his  client's  death,  and  he  was  ^ 
ployed  by  deeesiscd*s  representatives;  Matter  etc  of  Gold  St.  v.  N 
ton,  2  Dak.  Ter.  40,  in  substantial  aflirmantje;  and  followed  in  Olii^ei 
Harvey,  6  Oreg.  362,  Cited  in  Wolf  v.  Smith,  6  Oreg.  74,  to  the  m 
points,  dting  also  the  last  citation  herein;  Seattle  etc  Co,  v^  Simpt 
19  Waih,  633,  634,  notice  and  holding  defect  not  waived  by  appearaE 
Chamberlain  v.  Hedger,  10  S.  Dak,  293,  as  to  waiver  by  stipulat 
as  to  appeal  prematurely  taken;  Yori  r,  Cohn,  20  Nev.  228,  where  f 
ties  fail  to  agree  aa  to  statement  of  case  on  motion  for  new  trial,  j 
statement  ia  settled  by  court,  certi^cate  of  judge  that  statement  1 
been  allowed  and  is  correct  cannot  bo  impeached  on  appeal  by 
trinsic  evidence. 

Appeal.— Supreme   <^urt   (^n   only   act   upon    the   transcript  of  1 
record  which  may  be  perfected  by  inserting  or  striking  out,  but  1 
document  itself  cannot  be  varied  or  amended  by  appellate  court, 
463,464. 

Cited  in  Satterlee  v.  Bliffi,  36  Cal.  621,  as  well  settled;  bo  in  Thou 
son  V,  Patterson,  54  CaL  547;  affirmed  in  Boyd  t.  Barrel,  60  Cal.  2 
Cited  in  giate  v.  a  P.  H.  E.  Co,,  21  Nev.  101,  with  approval;  Meuaer 
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5.  Dak.  470,  to  tlie  same  eflfect;  Washoe  etc.  Co.  ▼.  Hickey, 
!2,  but  sustaining  right  of  appellate  oonrt  to  examine  orig- 
bond  notwithstanding  clerk's  certificate  as  to  its  correct- 
»s  Y.  Harris,  90  Tex.  477,  to  the  pcnnt  that  the  trial  court 
)  appellate  court  retains  jurisdiction  over  the  record  and  it 
former  to  change  it  or  determine  its  correctness;  and  in 
ringfield  etc  Ins.  Co.,  12  Wash.  St.  633,  as  settled  doctrine. 

Stipulation  that  notice  was  filed  and  served  will  not  be 
or  set  aside  by  appellate  court  for  mistake,  pp.  464,  465. 

lurej  V.  Brown,  68  Cal.  186,  in  affirmance;  Moyle  v.  Landers, 
S.  C.  12  Am.  St.  Rep.  28,  but  on  the  last  point  herein,  al- 
(  doubted  whether  an  express  stipulation  naming  the  neces- 
would  not  be  binding;  Wads  worth  ▼.  Wads  worth,  81  Cal. 
the  8t^>ulation  was  held  sufficient,  although  it  does  not 
t  the  exact  facts  were;  and  in  Forin  r.  Yoell,  99  OaL  174, 
ttipulation  as  to  the  undertaking  was  upheld,  referring  also 
^  of  the  Code  of  Civil  Procedure. 

rial  court  upon  proper  application  could  relieve  from  such 

on  the  ground  of  mistake,  p.  464. 

Rapp  v.  Spring  Valley  G.  Co.,  74  CaL  635,  in  affirmance. 

f  United  States  cannot  be  attacked  collaterally  beoause 
dministrator  of  deceased  assignee  of  a  military  land  war- 
I. 

Truckee  etc  R.  Co.  v.  Campbell,  44  Cal.  92,  holding  that 
cannot  be  attacked  collaterally  for  mere  error  in  the  exer- 
hority  to  make  the  grant;  Sherman  v.  McCarthy,  57  Cal. 
g  from  the  principal  case  to  the  same  point;  and  so  in 
Fisher,  58  Cal.  257;  California  Reduetion  Co.  v.  Sanitary 
WoTkB,  126  Fed.  42,  validity  of  grant  of  franchise  by  cHy 
rally  attacked  by  private  party  on  ground  of  irregularity 
of  power  by  city,  nor  because  of  failure  of  grantee  to  per- 
sons, nonperformance  of  which  work  forfeiture. 

479.    WOODS  T.  BUGBEY. 

1  mortgages  of  personal  property  are  void  as  to  creditors 
imediate,  aetnal,  and  cotttiaiisd  ehange  of  poaopssion,  and 
nte  to  such  change  depends  upon  the  eireumstanoes  of  each 
ri-474. 

Eilliker  ▼.  Kuhn,  71  CaL  221,  applying  the  rule  to  a  pledge; 
KNeal,  95  Cal.  267,  S.  a  29  Am.  St.  Rep.  114,  in  affirmance 
on  with  the  sale  to  a  third  person  by  a  cotenant  in  exclu- 
sion; Dubois  V.  Spinks,  114  Cal.  294,  in  affirmance;  George 
23  CaL  177,  noted  under  Stevens  v.  Irwin,  15  Cal.  503;  Rug- 
medy,  127  Cal.  295,  noted  under  Chenery  v.  Palmer,  6  GaL 
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119;  Ray  ▼.  lUiTmond,  8  Colo.  470,  applying  the  rule  to  an  asaignment; 
Baasinger  v.  Spangler,  9  Colo.  186,  187,  188,  in  afi&rmance;  Allen  v. 
Steiger,  17  Colo.  657,  holding  that  a  mortgagee  must  assume  posses- 
sion within  a  reasonable  time;  Autrey  v,  Bowen,  7  Colo.  App.  411, 
with  approval;  Dodge  y.  Jones,  7  Mont.  141,  in  dissenting  opinion, 
but  the  ease  holds  that  executing  and  delivering  a  bill  of  sale  of  horses 
bought  in  good  faith,  paid  for,  branded  and  turned  loose  with  other 
horses  was  a  suflScient  delivery;  Tognini  v.  Kyle,  17  Nev.  213,  S.  C. 
45  Am.  Rep.  443,  holding  that  the  change  of  possession  was  sufficient 
of  charcoal  in  pits,  where  the  vendee's  agent  marked  the  pits  with 
their  name,  remained  in  possession  a  few  days,  and  then  left  in  charge 
of  another  who  visited  the  pits  every  day;  Howard  ^.  Dwight,  8  S. 
Dak.  402,  in  affirmance;  Ewing  v.  Merkley,  3  Utah,  411,  holding  that 
delivery  to  a  mortgagee  should  be  in  a  reasonable  time;  Shaner  v. 
Alterton,  151  U.  S.  624,  in  affirmance.  So,  in  Edmonson  v.  Hyde,  2 
Sawy.  208,  209;  S.  C.  7  Bank.  Reg.  4,  in  the  case  of  a  mortgage;  and 
in  In  re  Morrill,  2  Sawy.  359;  S.  C.  7  Bank.  Reg.  120;  also  a  case  of 
a  mortgage.  Cited  in  76  Am.  Dec.  504,  note;  and  85  Am.  Dec.  187, 
note. 
General  Citation.— Walters  ▼.  Ratliff,  10  Okla.  274. 

29  CaL  480-485.    PEOPLE  t.  SASSOVICH. 

Constitutional  Law. — Statute  must  be  held  valid  unless  clearly  re- 
pugnant to  the  constitution,  p.  482. 

Cited  in  Ex  parte  Rodriguez,  39  Tex.  770,  in  siffirmance;  so  in  South- 
em  P.  R.  R.  Co.  V.  Orton,  32  Fed,  Rep.  473,  S.  C.  6  Sawy.  186,  to  substan- 
tially the  same  effect;  Tucker  v.  Barnum,  144  CaL  271  (dissenting  opin- 
ion), construing  County  Government  Act,  p.  365. 

Person  is  de  facto  Official  who  enters  under  color  of  right  and  title  to 
office,  p.  485. 

Cited  in  Hull  v.  Superior  Court,  63  Cal.  177,  to  the  same  point;  Park's 
Petition  for  Habeas  Corpus,  3  Mont.  430,  with  approval;  and  in  19  Am. 
Dec  68,  extended  note. 

Title  to  an  Office  cannot  be  questioned  collaterally,  p.  486. 

Cited  in  People  v.  Provines,  34  Cal.  523,  and  People  v.  Mellon,  40  CaL 
666,  in  affirmance;  so  in  Hull  v.  Superior  Court,  63  Cal.  177;  and  in 
Tnik'n  Petition  for  Habeas  Corpus,  3  Mont.  432,  cited  in  Walcott  v. 
Wells,  21  Nev.  55;  S.  C.  37  Am.  St.  Rep.  484,  to  the  same  effect;  Hamlin 
y.  Kaasafer,  15  Greg.  460;  S.  C.  3  Am.  St.  Rep.  180,  in  affirmance; 
SusanviUe  v.  Long,  144  CaL  365,  as  to  ordinanee  passed  by  trustees 
alleged  to  have  been  merely  de  facto;  19  Am.  Dec  68,  extended  note. 

29  Cal.  486-491.  FAIR  v.  STBVENOT. 

In  Case  of  Separate  Appeals  each  must  be  heard  on  its  own  transcript^ 
p.  487. 
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CSted  in  Gates  r.  Walker,  35  CaL  291,  so  holding. 

Notice. — ^Possession  which  is  open,  notorious,  and  exclusive  is  suffi- 
eient  evidence  of  notice  of  occupant's  title  to  real  estate  to  put  subse- 
quent purchaser  on  inquiry,  pp.  488-491. 

Cited  bk  Smith  v.  Yule,  31  CaL  184;  8.  C.  89  Am.  Dee.  170,  so  holding; 
Pell  ▼.  McElroy,  36  CaL  272,  as  a  well-settled  doctrine;  in  Thomps<m  v. 
Pioche,  44  CaL  516,  in  affirmance;  Pioo  t.  Gallardo,  62  CaL  208,  to  the 
point  that  such  possession  is  not  notice  but  only  evidence  tending  to 
prove  notice;  Hellman  v.  Levy,  55  CaL  119,  in  affirmance;  so  in  the 
following  cases.  Palmtag  v.  Doutrick,  59  CaL  167;  S.  C  43  Am.  Rep. 
255;  Unger  v.  Mooney,  63  CaL  696;  S.  C.  49  Am.  Rep.  106;  Montgomery 
T.  Keppel,  75  CaL  131;  6.  C.  7  Am.  St.  Rep.  126,  also  declaring  the  rule 
well  settled;  Bank  of  Mendocino. v.  Baker,  82  Cal.  117;  and  Dreyfus  y. 
Hirt,  82  CaL  625,  as  applied  to  an  unrecorded  lease;  Emerio  v.  Alva- 
rado,  90  CaL  472,  473,  also  declaring  that  such  possession  is  not  ipso 
facto  notice  but  only  evidence  tending  to  show  notice;  Winterbum  v. 
Ohambers,  91  CaL  182,  as  applied  to  an  entry  and  possession  under  an 
administrator's  deed  unrecorded;  so  in  De  Frieze  v.  Quint,  94  CaL  663; 
S.  0.  28  Am.  St.  Rep.  156;  Randall  v.  Lingwall,  43  Or.  387,  where  de- 
cedent deeded  land  to  brother,  who  reccmveyed  to  decedent,  and  latter 
deed  not  recorded,  but  decedent  took  possession  and  leased  land  to 
third  person,  who  paid  rent  to  him,  and  after  decedent's  death  brother 
claimed  land  and  collected  rent,  possession  of  tenant  was  notice  to  pur- 
chaser of  decedent's  rights;  Qale  v.  Shillock,  4  Dak«  196;  Jeffersonville 
eta  R.  R.  Co.  V.  Oyler,  82  Ind.  406;  and  in  Raybum  v.  Davisson,  22 
Oreg.  244;  Betts  v.  Letcher,  1  S.  Dak.  194;  13  Am.  Dec  250,  note;  73 
Am.  Dee.  549,  note;  and  82  Am.  Dec.  776,  note.  Distinguished  in  Bell  v. 
Pleasant,  145  CaL  414,  in  action  to  cancel  deeds  where  plaintiff  as- 
serts title  under  prior  unrecorded  deed  and  defendants  claim  under  re- 
corded deeds  resting  on  subsequent  recorded  deed  from  plainitff's 
grantor  under  which  grantor  took  do  title  as  such,  burden  is  on  defend- 
ant to  show  bona  fide  purchase. 

Findings*— In  the  absence  of  findings  appellate  ooort  wfll  not  assume 
fanetions  of  lower  court  and  make  findings,  p.  491. 
Cited  in  Carpentier  t.  Small,  85  CaL  859,  to  the  same  effect 

29  OtL  492-503.  RICE  t.  CUNNINGHAM. 

New  Trial. — Verdict  will  not  be  disturbed  where  there  is  a  substan- 
tial conflict  of  evidence,  pp.  495,  496. 

CSted  in  Appeal  of  Piper,  32  CaL  537,  in  affirmance;  Wilson  v.  Cross 
&  Co.,  33  CaL  68,  where  the  rule  is  stated,  but  held  not  to  retain  its 
full  force  when  the  testimony  consists  entirely  of  depositions  and  the 
court  below  had  no  opportunity  to  judge  the  witnesses;  Pralus  v. 
Pacific  etc  Co.,  35  CaL  37,  in  affirmance;  so  in  Welland  v.  Williams,  21 
Kev.  233;  and  LeM  Irrigation  Co.  v.  Moyle,  4  Utah,  330. 
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Same. — This  rule  is  unchanged,  even  though  the  Judge  who  paaaed  on 
the  motion  for  a  new  trial  did  not  preside  at  the  trials  pp.  495,  496. 
Cited  in  Welland  v.  Williams,  21  Ney.  233,  in  affirmance. 

Evidence— Alcaldes'  Grants.— Eecord  book  is  not  admissible  without 
exhibition  of  marginal  notes  and  cross -lines.  Accompanying  proof  of 
circumstances  is  admissible,  pp.  497-501. 

Cited  in  Donner  y.  Palmer,  31  CaL  614,  522,  commenting  on  and  ex- 
plaining the  principal  case,  but  it  was  held  that  an  alcalde's  book  was 
admissible  though  not  strictly  kept;  Palmer  t«  Low,  98  U.  S.  12,  quot- 
ing from  the  principal  case,  p.  497. 

Evidence  of  former  statement  of  witness  cannot  be  given  in  evidence 
except  for  impeachment,  but  witness  must  be  previously  examined  as 
to  such  statements,  p.  501. 

Cited  in  Rulofeon  v.  Billings,  140  Cal.  458,  applying  rule  to  declara- 
tions of  decedent  ztot  against  interest;  73  Am.  Dec.  763,  to  this  and 
analogous  points,  in  an  extended  note  discussing  the  subject 

General  Citation.— In  Cunningham  v.  Ashley,  45  Cal.  491,  494,  but 
merely  historically,  as  preceding  that  action.  This  citation,  including 
the  principal  case,  is  also  quoted  from  in  Hearfleld  v.  Bridges,  75  Fed. 
Rep.  53. 

29  Cal.  503-507.    BRUMHAGIN  t.  TALLAVT.    89  Am.  Dee.  61. 

Statute  of  Limitations  begins  to  run  from  date  of  banker's  certifi- 
cate of  deposit  payable  on  demand  and  no  demand  is  necessary,  pp.  505, 
506. 

Cited  in  O'Neil  v.  Magner,  81  Cal.  633,  15  Am.  St.  Hep.  88,  89,  apply- 
ing the  principle  to  a  note  payable  on  demand;  Jones  v.  Nicholl,  82  Cal. 
34  to  the  point  that  the  statute  begins  to  run  when  a  right  of  action 
accrues;  Mereness  v.  First  Nat.  Bank,  112  Iowa,  14,  84  Am.  St.  Rep. 
320,  holding  action  thereon  barred  under  facts  stated;  Tripp  ▼.  Cor- 
tenius,  36  Mich.  499,  S.  C.  24  Am.  Rep.  614,  with  apjyroval;  Curran  T. 
Witter,  «g  Wis.  20;  S.  a  60  Am.  Rep.  828»  so  holding;  Bartlett  ▼. 
Rogers,  3  Sawy.  65,  with  approval;  42  Am.  Dec.  579,  note;  99  Am.  Dee. 
781,  note;  and  15  Am.  St.  Rep.  89,  note* 

Certificate  of  deposit  and  promissory  note  are  the  same  in  legal  ef- 
fect, pp.  506,  507. 

Cited  in  Poorman  v.  Mills^  35  Cal.  120;  S.  C.  95  Am.  Dee.  91,  so  hold- 
ing; McCully  V.  Cooper,  114  Cal.  262;  S.  C.  55  Am  St.  Rep.  69,  with  ap- 
proval; so  in  Mitchell  v.  Easton^  37  Minn.  338;  State  v.  Hill,  47  Neb. 
511;  Contra,  Gutch  v.  Fosdick,  48  N.  J.  Eq,  357;  S.  C.  27  Am.  St.  Rep. 
477.  Cited  in  Curran  v.  Witter,  68  Wis.  20;  S.  C.  60  Am.  Rep.  828,  so 
holding;  14  Am.  Dec.  426,  note;  42  Am.  Dec.  577,  note;  60  Am.  Dec.  581, 
note;  95  Am.  Dec.  93,  note;  and  4  Am.  St.  Rep.  534,  note. 

General  Citation.— In  98  Am.  Dec  564,  note,  referring  to  note  89  Am. 
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Dee.  61,  fm*  geoenl  disouasion  as  to  promksoiy  notes  payable  on  de- 


20  CaL  507-514.  JAHNS  v.  NOLTIlffO. 

Administrator  is  entitled  to  possession  of  personal  estate  of  intes- 
tate as  of  relation  to  the  date  of  intestate's  deatb,  pp.  510,  51L 

Cited  in  Ham  r.  Henderson,  60  Oal.  300,  vith  approval;  Murphj  ▼. 
Oronse,  135  CaL  18,  noted  ihidor  Beckett  v.  Selover,  7  Oal.  215;  68  Am. 
Dee.  257,  note. 

Administrator  has  action  for  wrongful  taking  or  conversion  of  per- 
sonal estate  of  deceased,  pp.  612-514. 

Cited  in  Ham  v.  Henderson,  50  Cal.  360,  with  approval. 

]&nbeiKling  Estate  of  Deceased. — Section  116  of  Probate  Act  does  not 
afford  exclusive  lemedj,  pp.  512-514. 

Cited  in  Levy  v.  Superior  Court,  105  Cal.  607,  608,  in  affirmaaee  in 
connection  with  sections  1458-1461  of  the  Code  of  Civil  Procedure. 

Same. — Said  section  of  the  Probate  Act  is  not  a  penal  but  remedial 
statute,  pp.  512-514. 

Cited  in  Greenberg  v.  Bank,  6  N.  Dak.  487,  in  affirmance. 

29  Cal.  514-526.  6ASW00D  t.  6ASW00D. 

Identity  of  names  is  prima  facie  evidence  of  identity  of  persons,  p. 
0SO. 

Cited  in  Stapleton  v.  Pease,  2  Mont.  553,  in  affirmance. 

Doctrine  of  res  adjudicata  applies  to  decrees  and  judgments  of  pro- 
bate court,  p.  521. 

Cited  in  Howell  v.  Budd,  01  Cal.  340,  350,  so  holding  in  connection 
with  an  adjudication  of  heirship;  Estate  of  Harrington,  147  CaL  132, 
where  in  former  suit  laws  of  another  state  where  second  marriage  con- 
tracted under  beUef  of  death  of  former  husband  which  made  seccmd 
marriage  void  from  beginning  were  not  proved,  proof  of  such  laws  on 
final  decree  of  distribution  do  not  overcome  estoppel  of  former  judg- 
ment against  fact  of  widowhood. 

EstoppeL — Judgment  of  court  having  jurisdiction  is  as  a  plea  as  bar, 
and  as  evidence  conclusive,  but  this  rule  does  not  extend  to  facts  which 
may  be  in  controversy,  but  rest  in  evidence  and  are  merely  collateral,  p. 
521. 

Cited  in  Marshall  v.  Shafter,  32  Cal.  180,  holding  that  a  judgment  in 
an  action  to  set  aside  a  deed  as  a  cloud  on  plaintiff's  title  adjudi- 
cates that  the  title  is  in  the  plaintiff;  Jackson  v.  Lodge,  36  Cal.  38,  sub- 
stantially affirming  the  rule,  but  holding  that  it  did  not  prevent  the 
estoppel  by  judgment  upon  a  certain  issue  in  that  case;  Estate  of  Pico, 
56  CaL  420,  holding  that  as  to  certain  parties  the  judgment  there 
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operated  as  an  estoppel,  but  whether  certain  other  parties  we 
estopped  the  court  did  not  decide;  Ferrea  v.  Chabot,  63  Cal.  570,  holdi 
that  a  judgment  can  only  be  used  as  evidence  in  relation  to  matte 
directly  determined  by  it  and  that  the  code  provisions  are  merely  d 
claratory  of  the  common  law;  Sanders  v.  Simcich,  65  Cal.  54,  holdii 
that  in  a  proceeding  by  the  administrator  of  the  "surviving  wife'* 
was  error  to  refuse  evidence  aliunde  upon  the  question  of  survivorshi 
both  husband  and  wife  having  perished  in  the  same  calamity;  Lillis 
Emigrant  Ditch  Co.,  95  Cal.  660,  in  affirmance;  so  in  Hall  v.  Susskii 
109  Cal.  206;  Reed  v.  Cross,  116  Cal.  484;  and  Glenn  v.  Savage, 
Oreg.  574;  La  Follett  v.  Mitchell,  42  Or.  472,  where  in  action  by  buy 
against  seller  for  failure  to  deliver,  seller  made  affirmative  defense  th 
buyer  refused  to  deliver  when  property  tendered  to  his  damage,  jud 
ment  for  defendant  for  costs  is  no  bar  to  action  by  seller  against  buy 
for  damages  for  refusal  to  receive  goods  tendered;  Amory  t.  Amor 
26  Wis.  162,  in  connection  with  the  conclusiveness  of  a  decree  as 
the  status  of  parties;  and  in  Boyle  v.  Hinds,  2  Sawy.  530,  and  appli( 
to  the  point  that  a  failure  to  appeal  from  the  decree  of  land  commi 
sioners  as  to  a  Mexican  grant  makes  the  decision  conclusive.  Cited 
41  Am.  Dec.  682,  extended  note,  as  to  the  rule  applying  only  to  matte 
directly  in  issue;  85  Am.  Dec  211,  note,  as  to  conclusiveness  of  judj 
ments;  and  96  Am.  Dec  776,  779,  note,  to  the  ruling  stated. 

29  C&L  629-533.  RICHARDSON  T.  SMITH. 

Pleading. — ^Material  allegation  not  sufficiently  denied  is  admitted,  p 
531-532. 

Cited  in  Salmon  ▼.  Olds,  9  Oreg.  489,  in  affirmance  of  the  principk 
and  so  in  Krewson  ▼.  Purdom,  11  Oreg.  268. 

29  Cal.  533-549.  PBOPLB  ▼.  HOME  INSURANCB  COKPAHY. 

Bonds  of  the  state  are  subject  to  taxation,  p.  538. 

Approved  in  State  ▼.  Board  of  Assessors,  35  La.  Ann.  663,  dissentii] 
opinion  of  Bermudez,  C.  J.;  and  Id.  667,  dissenting  opinion  of  Todd,  J. 

State  bonds  owned  abroad  and  deposited  in  this  state  are  taxAbJ 
here,  p.  540. 

Principle  of  the  decision  approved  in  State  ▼.  County  Court,  47  M< 
601;  Mortgage  Co.  v.  School  District,  10  Sawy.  66;  S.  C.  19  Fed.  Rej 
369;  and  Savings  etc.  Soc.  v.  Multnomah  County,  60  Fed.  Rep.  32.  Dii 
tinguished  in  Murray  v.  Charleston,  96  U.  S.  447,  holding  that 
municipality  cannot,  under  the  guise  of  taxation,  relieve  itself  of  it 
contract  obligations  to  its  creditors;  Estate  of  Fair,  128  Cal.  614,  61( 
noted  under  People  v.  Eastman,  25  Cal.  601;  Comptoir  v.  Board,  6 
La.  Ann.  1329,  noted  under  Falkner  v.  Hunt,  16  Cal.  167;  State  v.  Keo 
kuk  etc.  Co.,  153  Mo.  165,  77  Am.  St.  Rep.  708,  quoting  Murray  i 
Charleston,  96  U.  S.  432;  Walker  v.  Jack,  88  Fed.  679,  60  U.  S.  App 
129,  and  New  Orleans  v.  Stemple,  175  U.  S.  319,  holding  property  o 
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Lxable  when  in  control  of  agent  within  state;  Western 
illiday,  110  Fed.  264,  sustaining  tax  on  bonds  deposited 
e  commissioner  by  foreign  corporation;  Western  Assur. 
y,  126  Fed.  266,  under  Ohio  statutes  municipal  bonds  de- 
insuranoe  superintendent  by  foreign  insuranoe  company 
of  Ohio  policy-holders  as  required  by  law  are  taxable; 
rtinez,  184  U.  S.  589.   Cited  to  ruling  stated,  in  56  Am. 

>perty  in  the  state  belonging  to  a  nonresident  may  be 
fih  owner,  p.  547. 

I  ruling  stated  in  San  Francisco  ▼.  Lux,  64  Cal.  483.    So 
▼.  Board  of  Equalization,  66  Iowa,  40;  and  In  re  Jefferson, 
and  applied  to  property  of  a  nonresident  in  the  pos- 
uatee  or  agent. 

is  sufficient  which  identifies  the  property  assessed  with 
bainty,  p.  549. 

bhority  to  ruling  stated,  in  People  v.  McCreery,  34  Cal. 
Francisco  ▼.  Pennie,  93  Cal.  470.  State  ▼.  Kidd,  125  Ala. 
ascription  of  personalty  sufficient. 

k. — ^Bonds  kept  by  an  insurance  company  are  a  part  of 
!k,  p.  545. 

in  San  Francisco  ▼.  Spring  Valley  Water  Works,  63  Oal. 
be  term  "capital  stock." 

L  WALDIE  ▼.  DOLL. 

Pledge^. — ^Pledgee  does  not  lose  possession  of  wagons 
lowing  pledgor  to  paint  them  on  premises  of  pledgee,' 

bority  to  ruling  stated,  in  76  Am.  Dec.  504,  note. 

asked  by  counsel,  and  refused  by  the  oourt,  should  not 
bearing  of  the  jury,  p  561. 

sved  in  Territory  ▼.  Harper,  1  Ariz.  400;  and  Sterling 
owe,  25  W.  Va.  98. 

.    PSOPLB  T.  JOCELYN. 

— Oranting  or  refusing  of  motion  for,  rests  in  the  found 

he  court  below,  p.  563. 

bhority  to  the  ruling  stated,  in  Territory  ▼.  Perkins,  2 

avit  of  absent  witness  should  be  procured  by  defendant 
e  unless  reason  to  the  contrary  appears,  p.  563. 
pie  ▼.  Breeii,  130  CaL  78,  noted  under  People  ▼.  Du  Lacey, 
Am.  Dec.  804,  note. 
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Witnesses. — ^Persons  whose  names  are  not  indorsed  upon  the  indi< 
ment  may  be  examined  as  witnesses  on  the  trial  on  the  part  of  t 
state,  p.  563. 

Approved  as  authority  in  State  ▼.  Boughner,  5  S.  Dak.  405;  Sta 
V.  Church,  6  S.  Dak.  95;  and  People  v.  Thiedie,  11  Utah,  276.  * 

29  CaL  564-567.   CAMDEN  y.  MULLEN. 

Married  WomAn,  acting  as  sole  trader,  may  be  bound  by  her  note, 
567. 

Cited  with  approval  in  Hickey  t.  Thompson,  52  Ark.  238;  so  in  : 
Am.  Dec.  145,  note;  and  cited,  generally,  as  to  liability  of  marri 
woman  acting  as  sole  trader,  in  70  Am.  Dec.  691,  note. 

Pleading. — ^Rules  of  pleading  require  a  denial  of  every  averment 
a  sworn  complaint,  in  substance  and  in  spirit,  and  when  the  defendai 
fails  to  make  such  denials  he  admits  the  averment,  -p.  567. 

Cited  as  authority  to  ruling  stated,  in  Doll  v.  Good,  88  CaL  290. 

29  C^L  567-575.    HALL  T.  CRANDALL.    89  Am.  Dec.  64. 

Agency. — ^Agent  is  not  liable  upon  an  unauthorijBed  contract  in  tern 
binding  his  principal,  unless  it  contains  apt  words  importing  personi 
liabiUty,  p.  571. 

Approved  and  followed  in  Lander  v.  Castro,  43  Cal.  501;  and  cit< 
as  authority  to  the  ruling  stated,  in  Blanchard  v.  Kaull,  44  CaL  45 
452;  Farmers'  etc.  Bank  v.  Colby,  64  Cal.  354;  Bean  v.  Pioneer  Minix 
Co.,  66  CaJ.  455;  S.  C.  56  Am.  Rep.  108;  Wallace  v.  Bentley,  77  Cal.  21 
8.  C.  11  Am.  St.  Rep.  233;  Senter  v.  Monroe,  77  Cal.  350,  351;  and  Co] 
V.  CTBrien,  34  Neb.  70;  S.  C.  33  Am.  St.  Rep.  617.  Cited  in  Melone  ^ 
Ruffino,  129  Cal.  523,  79  Am.  St.  Rep.  134;  noted  under  Conber  v.  Clari 
12  Cal.  168,  holding  principal  of  real  estate  agents  bound  by  that  cor 
tract;  Thilmany  v.  Iowa  etc.  Co.,  108  Iowa,  363,  holding  vice-presideo 
of  bank  not  personally  liable  on  contract;  Brong  v.  Spence,  56  Neb.  64! 
holding  husband  not  personally  liable  when  contracting  as  wife's  agent 
note  to  Taylor  v.  Reiger,  63  Am.  St.  Rep.  356,  on  liability  of  oorporat 
ofScers;  Anderson  v.  Adams,  43  Or.  626,  holding  agent  making  contrac 
for  principal  in  excess  of  authority,  to  furnish  water  for  irrigatin; 
purposes,  personally  liable  thereon  on  implied  warranty  of  authority 
dissenting  opinion  in  Andrus  v.  Blazzard,  23  Utah,  264,  majority  hold 
ing  guardian  mortgaging  real  property  of  ward  to  pay  debts  is  per 
sonally  liable.  Cited,  bearing  upon  the  question  as  to  when  the  agen 
incurs  personal  liability,  in  Heffron  v.  Pollard,  73  Tex.  102;  S.  C.  li 
Am.  St.  Rep.  770;  and  so,  to  same  effect,  in  68  Am.  Dec.  287,  note;  8! 
Am.  Dec.  76,  note;  93  Am.  Dec.  150,  note;  94  Am.  Dec  326,  note;  94 
Am.  Dec.  437,  note;  100  Am.  Dec.  621,  note;  8  Am.  9t  Rep.  228,  note: 
11  Am.  St.  Rep.  234,  note;  22  Am.  St.  Rep.  508,  511,  note;  38  Am.  St  Rep 
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618,  note;  35  Am.  St.  Rep.  880,  note;  and  48  Am.  St.  Rep.  914,  917, 
note. 

Genenl  Citation.— Pauley  t.  Catterlin,  64  Mo.  App.  637. 

2»  Cal.  576-577.  PBOPLB  t.  AH  7BK. 

Rape.— In  indictment  for  rape  it  is  not  necessary  to  arsr  the  age 
of  the  person  charged  with  committing  the  crime,  p.  576, 

Approved  in  People  ▼.  Wessel,  98  Oal.  353;  Sutton  v.  People,  145  Dl. 
286;  and  United  Staes  ▼.  Cannon,  4  Utah,  127.  Cited  in  MitcheU  ▼. 
People,  24  Colo.  584,  h<dding  proof  of  age  nnneeessary;  State  ▼. 
Knighten,  89  Or.  65,  in  indictment  for  oarnaUy  knowing  female  under 
oertain  age  under  Laws  of  1895,  page  67,  age  of  defendant  need  not  be 
sdleged;  80  Am.  Dec.  373,  note,  to  the  effect  thai  the  age,  neithar  of  the 
woman,  nor  of  the  man,  need  be  averred. 

29  OiL  577-578.  H0D6KINS  T.  JORDAN. 

Forcible  Detainer.— In  order  to  recover  for  threats  of  personal  vio- 
lenoe,  or  such  conduct  aa  clearly  evinces  a  determination  to  resist  by 
loroe  the  entry  of  the  plaintiff,  must  be  shown,  p.  579. 

Principle  of  the  decision  approved  in  Buel  v.  Frarier,  88  OaL  697; 
Castro  V.  Tewksbnry,  69  Cal.  569;  Giddings  ▼.  Land  and  Water  Ca.,  88 
CaL  100;  and  Taylor  v.  Scott,  10  Oreg.  487. 

29  CaL  579-580.  PEOPLE  y.  JACOBS. 

Criminal  Law.— To  constitute  offense  of  assault  iirith  deadly  weapon, 
use  of  deadly  weapon  must  be  charged  in  the  indictment,  p.  570. 

Cited  as  authority  to  ruling  stated,  in  People  v.  Congleton,  44  Cal. 
94;  People  v.  Villarino,  66  Cal.  229;  and  People  v.  Pape,  66  Cal.  367.  So 
in  State  v.  Godfrey,  17  Oreg.  305,  S.  C.  11  Am.  St.  Rep.  833,  holding 
that  one  may  be  assaulted,  although  in  complete  ignorance  of  the  fact, 
and  therefore  entirely  free  from  alarm. 

29  CaL  580-585.    BEACH  T.  GABRIEL. 

Statute  of  Limitations  does  not  begin  to  ran  in  relaticm  to  pueblo 
lande  until  a  patent  has  been  issued  by  the  United  States,  p.  586. 

AfOrmed  in  Sabichi  ▼.  Aguilar,  43  CaL  291,  294;  Younger  v.  Pagles,  60 
C^L  521;  and  O'Connor  v.  Pogle,  63  Cal.  11.  Approved  in  Treadway  v. 
Wilder,  12  Nev.  114.  Examined  in  Nbrris  v.  Moody,  84  Cal.  152,  hold- 
ing that  under  the  act  of  1863,  the  statute  of  limitations  commenced 
to  run  against  pueblo  lands  from  the  date  of  final  confirmation  of  the 
ofilcial  survey;  and  that,  under  the  codes,  which  went  into  effect  Jan- 
nary  1,  1878,  the  limitation  runs  against  such  lands,  without  regard  to 
the  confirmation  of  the  survey  or  grant,  or  to  the  issuance  of  any 
patent.    And  so,  to  same  effect,  in  Bissell  v.  Henshaw,  1  Sawy*  560. 
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29  Cal.  585-589.   SULLIVAN  ▼.  THITJNFO  GOLD  AND  SILVER  Mil 
ING  CO. 

Res  Adjudicata.— -Referred  to  in  S.  0.  again,  39  CaL  464,  holding  thi 
where  the  alleged  new  fact  existed  at  the  commencement  of  a  fomn 
action  in  which  the  point  in  issue  was  the  same,  and  the  plaintiff  n 
glected  to  avail  himself  of  it^  he  is  not  entitled  to  set  it  up  in  a  su) 
sequent  action. 

29  Gal.  589-597.  GIFFORD  ▼.  CARVILL. 

Fraudulent  Representations.— The  value  and  richness  of  a  mine,  ai 
its  convenience  to  wood  and  water,  are  not  mere  matters  of  opinio; 
as  to  which  the  purchaser  of  stock  from  a  stockholder  has  no  right  1 
rely  upon  the  representations  of  the  seller,  p.  592. 

Cited  as  authority  in  Morgan  v.  Dinges,  23  Neb.  279;  S.  C.  8  Am.  S 
Rep.  128;  and  Hoock  v.  Bowman,  42  Neb.  84;  S.  C.  47  Am.  St.  Re 
694,  and  applied  to  representations  relative  to  real  estate.  Cited  1 
ruling  stated,  in  90  Am.  Dee.  428,  note;  and  so,  to  same  effect,  in  4 
Am.  St.  Rep.  569,  note. 

Rescission.— A  party  cannot  defeat  an  action  <m  a  note  given  for  tl 
price  of  property  on  the  ground  of-  rescission  of  the  sale  for  misrepn 
sentattions,  unless  he  has  returned  or  offered  to  return  the  propert 
within  a  reasonable  time,  if  it  have  any  value,  p.  593. 

Ruling  approved  in  Herman  v.  Haffenegger,  54  Cal.  164;  Collins  ' 
Townsend,  58  Cal.  614,  distinguished  in  8.  C.  p.  610;  dissenting  opinic 
of  Thornton,  J.;  Canal  Co.  v.  Roach,  78  Cal.  554;  Wainwright  v.  Wesk 
82  CaL  196;  Hammond  v.  Wallace,  85  Cal.  532;  S.  C.  20  Am.  St.  Re 
244;  Gamble  v.  Tripp,  99  CaL  226  (a  similar  case  of  purchase  of  shan 
of  stock  in  a  corporation) ;  Buena  Vista  etc.  Co.  v.  Tuohy,  107  Cal.  254 
and  Girard  v.  St.  Louis  Car  Wheel  Co.,  123  Mo.  386.  ated  in  Field  ' 
Austin,  131  CaL  384,  holding  restoration  unnecessary  when  propert 
valueless;  Wilson  v.  Hundley,  96  Va.  101,  70  Am,  St.  Rep.  842,  dii 
cussing  remedies  in  case  of  sale  induced  by  misrepresentation;  Co  we 
V.  Harrington,  5  Idaho,  332,  contract  induced  by  fraud  cannot  be  n 
sdnded  after  suit  commenced  on  notes  given  thereunder.  Explaine( 
Kelley  v.  Owens,  507,  508,  509,  action  to  rescind  contract.  Distinguishe 
in  Maloy  v.  Berkin,  11  Mont.  146,  which  was  an  equity  action  for  cai 
(illation  of  a  deed.  Cited  in  40  Am.  Dea  330,  note. 

29  Cal.  597-605.  WAKEFIELD  t.  GREENHOOD. 

Pleading. — Complaint  in  action  on  promise  to  pay  debt  of  anothe 
need  not  aver  that  the  promise  was  in  wril^g,  p.  599. 

Affirmed  in  Vassault  v.  Edwards,  43  CaL  463;  Reagan  ▼.  Jnstiee' 
Court,  75  Cal.  255;  Broder  v.  Conklin,  77  Cal.  336;  Nunex  v.  Morgan 
77  Cal.  431,  432  (applied  to  cross -oomplaint  upon  a  contract  within  tb 
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statute  of  frauds)  j  Teenej  v.  Howard,  79  CaL  635,  636,  S.  C.  12  Acl 
St.  Rep.  170  (holdii^g  that  a  denial  of  the  contract  is  sufficient  to  raise 
the  question  of  its  ralidity  under  the  statute);  McMenomy  t.  Talbot, 
84  Cal.  280;  Barnard  v.  Lloyd,  85  CaL  132;  and  Bradford  Investment 
Co.  T.  Joost,  117  Cal.  207,  208  (rule  applied  to  an  answer  which  alleges 
an  agreement  by  way  of  defense).  Approved  in  Skinker  ▼.  Armstrong. 
86  Va.  1014;  and  dted  to  ruling  stated,  in  16  Am.  Dec.  149,  note. 

Statute  of  Frauds. — ^Promise  to  pay  any  draft  that  may  be  drawn 
on  the  promisor  is  void,  unless  in  writing,  and  signed  by  the  promisor, 
^  604. 

Cited  in  James  ▼.  Lyons  etc.  Co*,  134  Cal.  193,  holding  letter  to  be  an 
unconditional  promise  to  aooept  a  certain  instrument,  and  construing 
section  3197,  Civil  Code;  Walton  v.  Mandeville,  56  Iowa,  597,  S.  C.  41 
Am.  Rep.  125,  holding  that  an  oral  acceptance  of  an  order  to  pay  money 
is  invalid  where  the  acceptor  has  no  funds  of  the  drawer  in  his  hands 
at  the  time  of  acceptance. 

29  CaL  605>6ia  SCHELLHOUS  ▼.  BALL. 

New  XriaL — Granting  or  refusing  of,  on  ground  of  surprise,  is  a 
matter  resting  to  a  great  extent  in  the  legal  discretion  of  the  court 
below,  pp.  607,  608w 

Ruling  apiMTOved  in  Nooney  v.  Mahoney,  30  Cal.  227. 

If  party  can  relieve  himself,  either  by  a  nonsuit,  a  continuance,  or 
the  introduction  of  other  testimony,  or  in  any  other  way,  and  fails 
to  do  so,  a  new  trial  will  not  be  granted  on  ground  of  surprise,  p.  607. 

Affirmed  in  Doyle  v.  Sturla,  38  Cal.  456;  Delmas  v.  Martin,  39  CaL 
567  (holding  that  party  surprised  must  apply  for  relief  at  the  earliest 
practicable  moment  and  in  such  method  as  will  produce  the  lest  vexa- 
tion, expense,  and  delay) ;  Ferrer  v.  Home  Mut.  Ins.  Co.  47  Cal.  430,  to 
same  effect;  Heath  v.  Scott,  66  Cal.  562;  and  Bailey  v.  Richardson,  66 
CaL  423,  case  in  which  counsel  claimed  to  have  been  misled  by  the 
prayer  of  the  complaint.  Approved  as  authority  in  Bragg  y.  City  of 
Moberly,  17  Mo.  App.  228;  Albert  v.  Seller,  31  Mo.  App.  257;  Riekroad 
V.  Martin,  43  Mo.  App.  605;  and  Gaines  v.  White,  1  S.  Dak.  446,  447. 
Reeder  v.  Traders'  Nat.  Bank,  28  Wash.  148,  reversal  of  grant  of  new 
trial  on  ground  of  surprise  where  surprise  was  due  to  neglect  of  party 
surprised,  and  he  did  not  use  reasonable  efforts  to  overcome  evidence 
which  worked  surprise. 

Party  alleging  surprise  should  show  it  by  the  best  evidence  within 
his  reach,  p.  609. 

Approved  in  Martin  v.  Hill,  3  Utah,  159.  Cited  in  Brooks  v.  Douglass, 
32  CaL  212,  holding  that  party  moving  must  show  not  only  a  surprise, 
bat  that  he  is  injured  by  it,  and  this  he  must  do  by  showing  what 
esse  lis  esa  establish  in  the  event  of  a  new  trial.  So  in  Estate  of  Car- 
t«i7,  66  CaL  474,  holding  that  surprise  arising  from  the  testimony  of  a 
Notes  Cal.  Rep.— 94 
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diBappointing  witness,  the  truth  of  which  is  not  denied.  Is  not  a 
cient  ground  for  a  new  trial. 

Where  facts  exist  amounting  to  legal  surprise,  they  should  be  shown 
by  the  affidavit  of  the  attorney,  and  not  of  the  client,  p.  609. 

Cited  as  authority  in  Martin  ▼.  Hill,  3  Utah,  160. 

20  Cal.  612-616.  McQUADE  ▼.  WRALET. 

Appeal. — ^Transcript  on  appeal  from  order  denying  new  trial  most 
contain  an  authenticated  copy  of  the  pleadings,  or  an  agrsed  statement 
of  their  contents,  p.  614. 

Cited  in  Todd  v.  Winants,  36  Cal.  180,  holding  that  a  sommaTy  agreed 
to  will,  in  most  cases,  answer  every  purpose. 

20  CaL  616-610.  BOLTON  ▼.  STEWART. 

New  TriaL — Order  granting  will  not  be  reversed  because  the  reason 
assigned  for  granting  it  is  a  bad  one,  if  there  was  a  good  reason  for 
granting  it,  p.  617. 

Cited  in  Borkheim  ▼.  Insurance  Co.,  38  Cal.  606,  holding  that  the 
power  of  the  appellate  court  in  reviewing  an  order  granting  or  refus- 
ing a  new  trial  is  not  limited  to  the  grounds  stated  by  the  court  below. 
So  in  Field  v.  Kinnear,  5  Kan.  238,  holding  that  when  a  new  trial  is 
granted  the  appellate  court  will  require  a  stronger  ease  for  interference 
than  when  one  has  been  refused. 

20  CaL  610-622.    SKIDMORE  t.  TAYLOR. 

Replevin  is  a  Proper  Remedy  to  recover  a  padcage  of  gold  ooin  sealed 
up  in  a  leather  bag,  p.  622. 

Approved  in  Sharon  v.  Nunan,  63  CaL  236,  Eddings  v.  Boner,  1  Ind. 
Ter.  178,  and  Hamilton  v.  Clark,  26  Mo.  App.  433. 

20  CaL  622-632.  PEOPLE  v.  GARNETT. 

Criminal  Laww — ^Exclusion  of  witnesses  from  oomtroom  during  trial 
is  a  matter  resting  in  the  discretion  of  the  court,  p.  625. 

Approved  in  People  v.  San  Lung,  70  Cal.  617;  and  People  v.  OTiough* 
lin,  3  Utah,  146. 

Same.— Indictment  charging  a  burglary  mixed  with  a  larceny  charges 
two  offenses,  and  is  bad  on  demurrer,  p.  625. 

Cited  in  People  v.  McFarlane,  138  Cal.  484,  on  point  that  '^urglary^ 
is  not  necessarily  included  in  "larceny";  People  v.  De  Coursey,  61  (M, 
135,  an  information  charging  larceny  and  embezzlement  of  the  same 
property;  People  v.  Curtis,  76  CaL  58;  State  v.  Ridley,  48  Iowa,  378; 
Territory  v.  Fox,  3  Mont.  442;  and  North  Dakota  v.  Smith,  2  N.  Dak. 
518.  Denied  in  State  v.  Ah  Sam,  7  Nev.  129.  Cited  in  St»te  v.  Hackett, 
47  Minn.  427,  S.  C.  28  Am.  St.  Rep.  381,  holding  that  under  the  Min- 
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n«8ot»  statate^  the  aocosed  may  be  prosecuted  for  eaeh  crime  sepa- 
rately. 

Sane.— If  the  indictment  diarges  two  offenses,  the  objection  is 
waiTod  unless  it  is  taksn  by  demurrer,  p.  826. 

Billing  approved  in  People  r\  Burgess,  35  CaL  118;  and  Territory 
T.  DniBeld,  1  Ariz.  T«r.  70.  8o  in  People  t.  Jim  Ti,  82  CaL  62,  and  ap* 
plied  to  objection  to  description  of  stolen  property  in  indictment. 

General  Citation^— In  People  ▼.  Richards,  2  Am.  St.  Rep.  391,  ex- 
tended note,  as  authority  that  a  felonious  intent  is  essential  to  the 
crime  of  burglary. 

29  OaL  632-635.  PEOPLE  t.  DWINSLLS. 

CertioraxL-— Writ  of  brings  up  for  Teview  only  the  question  whether 
the  inferior  tribunal  exceeded  its  jurisdiction,  p.  634. 

A£Srmed  in  Cent.  Pac  R.  R.  Co.  ▼.  Placer  County,  46  Oal.  670;  Sayers 
T.  Superior  Court,  84  CaL  645;  Farmers'  etc.  Bank  ▼.  Board,  97  CaL  328; 
and  approved  in  Hetzel  ▼.  Board  of  County  Commrs.,  8  Nev.  362;  and 
Phillips  ▼.  Welch,  12  Nev.  169, 178.  Cited  in  Gamsey  t.  County  Court,  33 
Or.  207,  denying  writ  of  review  to  revise  action  of  probate  court  as  to 
daim  when  within  its  jurisdiction. 

29  OaL  637-642.  OnLAH  y.  SIGMAIT. 

Pleading. — ^Misjoinder  of  parties  plaintiff  must  be  taken  advantage 
of  by  demurrer,  if  it  appear  on  the  face  of  the  complaint,  and  if  it 
does  not  so  appear,  by  answer,  or  the  same  is  waived,  p.  640. 

Approved  in  Hastings  v.  Stark,  36  CaL  126;  Rutenberg  v.  Main,  47 
GsL  221  (case  of  misjoinder  of  parties  defendant) ;  Trenor  v.  Railroad 
Co.,  50  CaL  281;  Tennant  v.  Pfister,  51  CaL  513;  Heinlen  v.  Heilbron, 
71  Cal.  661;  Gruhn  v.  Stanley,  92  CaL  88;  Famcomb  v.  Stem,  18  Colo. 
288;  and  Bibb  v.  Allen,  149  U.  S.  504. 

20  OaL  642-«43.  PEOPLE  t.  ROOIIST. 

Jvdgment— Form  of,  against  sureties  on  official  bond,  f<Nr  defalcation 
of  principal,  set  forth,  p.  648. 

AfSrmed,  Heppe  v.  Johnson,  73  CaL  270;  and  approved  In  GIty  of 
Butte  V.  Cohen,  9  Mont.  442. 

29  CaL  644-658.  GSAET  T.  MOORE. 

AppeaL— Order  granting  new  trial,  if  for  any  cause  correct,  will  not 
be  set  aside  because  the  reason  assigned  for  it  may  have  been  wrong, 
p.  647. 

Cited  as  authority  in  Borkheim  v.  Insurance  Co.,  38  Cal.  506;  and 
Field  T.  Kinnear,  5  Kan.  288.  See,  also,  Bolton  v.  Stewart,  29  CaL  615, 
•ad  notes  thereto,  ante. 
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MalicioQt  Proaecntion.— Where  the  facta  are  undiapnted.  It  is  error 
to  anbmit  the  question  of  want  of  probable  cause  to  the  jury,  p.  651. 

Affirmed  in  Emerson  v.  Skaggs,  52  CaL  247;  Eastin  y.  Bank  of  Stock- 
ton, 66  Cal.  125;  Ball  v.  Rawles,  93  CaL  232;  S.  C.  27  Am.  St.  Rep.  182; 
People  V.  Kilvington,  104  Cal.  91;  S.  C.  43  Am.  St.  Rep.  76;  and  Sandell 
V.  Sherman,  107  Cal.  394;  approyed  in  Pennsylyania  Co.  y.  Weddle,  100 
Ind.  145;  Burton  y.  Railway  Co.,  33  Minn.  192;  and  Wright  y.  Aseheim, 
5  Utah,  491;  cited  to  the  ruling  stated,  in  9  Am.  Dec.  691,  note;  and  26 
Am.  St.  Rep.  141,  extended  note,  where  the  authorities  are  collected 
and  the  subject  discussed  at  length. 

In  action  for  malicious  prosecution,  the  burden  is  on  plaintiff  to 
show  affirmatiyely  a  want' of  probable  cause,  p.  655. 

Affirmed  in  Jones  y.  Jones,  71  Cal.  91;  Lacey  y.  Porter,  103  Cal.  605; 
and  Smith  y.  Liyerpool  etc  Ins.  Co.,  107  Cal.  436.  Approved  in  Gnrley 
y.  Tompkins,  17  Colo.  448.  Cited  in  Dayis  y.  Pacific  etc.  Co.,  127  CaL 
319,  noted  under  Potter  y.  Scale,  8  Cal.  221;  MoKenna  y.  Heinlen,  128 
CaL  102,  on  point  that  want  of  probable  cause  cannot  be  inferred  from 
malice. 

Same. — To  sustain  this  action,  it  must  appear  that  the  action  alleged 
to  haye  been  prosecuted  maliciously  was  determined  in  favor  of  the 
party  injured  by  it,  p.  657. 

Cited  as  authority  to  ruling  stated,  in  Dayis  v,  Stuart»  47  La*  Anm. 
382;  and  Ferguson  y.  Tobey,'l  Wash.  Ter.  277. 

29  Cal.  658-661.  PEOPLE  ▼.  WHfTERS. 

Evidence. — ^Burglars'  tools  found  in  possession  of  defendant  may  ha 
offered  in  eyidence,  as  a  circumstance,  if  other  facts  justify,  p  660. 

Approyed  in  People  y.  Hope,  62  Cal.  295;  so,  in  People  y.  Sansoma, 
84  CaL  453,  but  in  the  latter  case  the  circumstances  held  not  to  justify 
the  admission  of  such  eyidence.  DisapiM-oyed  in  State  y.  Dayis,  14  Mo. 
App.  200,  S.  C.  affirmed,  80  Mo.  54,  55,  holding  such  eyidence  admissible, 
although  there  was  no  eyidence  that  bais^lara*  tools  had  been  used  bk 
the  commission  of  the  burglary. 

AppeaL — ^Error  must  affirmatiyely  appear  and  will  not  be  presiimed# 
p.  661, 

Affirmed  in  People  y.  Ebanks,  117  Cal.  665.  Cited  in  People  y,  AD«» 
144  Cal.  300,  as  to  instructions  where  record  did  not  show  eyidence. 

29  Cal.  661-664.    BRUMMAGIH  t.  SPENCER. 

Jurisdiction. — General  terms,  "actions  of  forcible  antry  and  detainer,* 
as  employed  in  the  constitution,  include  actions  for  the  unlawful  hold- 
ing over  by  tenants,  p.  663. 

Approved  in  Johnson  v.  Chely,  43  Cal.  304,  asserting  jurisdiction  of 
county  courts  of  actions  of  unlawful  detainer  againat  tenanta  for  hold- 


Notes  on  OalifomiA  Reports.  29  Oal.  664-685 

vrj  Y.  Brown,  137  CaL  605,  noted  under  Caulfield  v.  Sterene. 


rs.    LSESS  ▼.  CLARK.    8.  0.  18  CU.  535;  20  OsL  387;  and 
26. 

—Prima  facie,  all  who  come  into  possession  after  snft 
t  go  out,  if  the  plaintiff  recover,  and  a  writ  of  possession 
is  presumed  they'  came  in  under  the  defendant,  p.  671. 
>roved  in  Mayne  t.  Jones,  34  Cal.  487,  490;  and  Wether - 
,  36  Cal.  150;  S.  C.  95  Am.  Dec.  169,  in  both  of  which 
on  is  called  to  an  error  in  the  report  of  the  principal  case, 
rord  "defendant"  should  be  substituted  for  the  word  "plain- 
ttinth  line  from  the  bottom  of  page  671;  Scheerer  v.  Good- 
.  156,  noted  under  Long  v.  Neville,  29  Cal.  131.  Approved, 
rstal  V  Muir,  64  Cal  452;  and  Ritchie  v.  Johnson,  50  Ark- 
Am.  St.  Rep.  120.  Cited  in  39  Am.  Deo.  313,  note;  and  15 
60,  note. 


I 
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78.   COGHILL  ▼.  MARKS.  *^ 

n. — Creditors  may  intervene  to  set  asid«  an  attachment  '  2i 

as  to  them,  p.  677.  Sij^^*  ^ 

ithority,  holding  that  an  attachment  or  execution  creditor 
X)  intervene  and  upon  a  proper  showing  defeat  the  lien  of 
;hing  creditor,  in  Kimball  v.  Richardson-Kimball  Co.,  Ill 
to  same  effect,  in  Leppel  v.  Beck,  2  Colo.  App.  395;  CSted 
ey  V.  Madden,  124  CaL  109,  noted  under  Davis  v.  Eppinger, 
L6  Am.  Dec.  182,  note;  and  90  Am.  Dec.  299,  note. 
But  of  prior  attachment  lien  cannot  be  made  on  account 
ue,  unless  the  action  was  commenced  fraudulently,  p.  677. 
in  Mendes  ▼.  Freiters,  16  Nev.  402,  in  which  case  an  at- 
b  waa  commenced  in  good  faith  for  a  greater  sum  than  wae 

It 

—Order  granting,  does  not  stand  or  fall  upon  the  reasons  ^ 

the  court  making  the  order,  but  upon  all  the  facte  in  the  E, 

'•  Z 

n  Borkheim  ▼.  Insurance  Co.,  38  CaL  506;  and  so,  to  same  ii 

d  V.  Kinnear,  5  Kan.  238.  *' 

jition^— Northwestern  Ben.  Society  y.  Dudley,  27  Ind.  App.  *  |! 

)5.  PBOPLE  ▼.  HARRIS. 

itent  win  be  presumed  upon  proof  of  the  act  by  the  ae- 

ithority  to  ruling  stated,  in  Bradley  v.  People,  8  Colo.  605. 
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Evidence. — ^Dninkenness  of  defendant  charged  with  a  crime  is  ad 
nussible,  not  as  an  excuse  for  the  crime,  but  on  the  question  of  intent 
p.  683. 

Approved  in  People  ▼.  Blake,  65  GaL  278,  ease  of  proseeation  foi 
forgery;  Chatham  ▼.  State,  92  Ala.  49,  prosecution  for  larceny;  Keetoi 
V.  Commonweath,  92  Ky.  525,  robbery;  O'Grady  v.  State,  36  Neb.  322 
passing  forged  check;  Hill  v.  State,  42  Neb.  516,  prosecution  for  mur 
der;  Cline  y.  State,  43  Ohio  St.  334,  malicious  shooting  with  intent  t< 
wound;  and  Lyle  v.  State,  31  Tex.  Cr.  Rep.  115,  perjury,  and  the  evi 
denoe  held  admissible  in  mitigation.  Doctrine  denied  in  State  v.  Welch 
21  Minn.  28,  which  was  also  an  indictment  for  voting  more  than  ona 
at  an  election.  Cited  in  People  v.  Hartman,  27  Ind.  App.  329;  87  Am 
Dea  102,  note;  aod  40  Am.  Rep.  570,  note,  discussing  the  subjeoL 
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ABTBRllZirBD  U 


SUPREME  COURT 


APRIL  TERM,  1860. 


V.  PECK  AXTD  MARIA  ANTONIA  PECK,  his 
JOHN  P.  P.  VANDENBERQ  akd  F.  A.  HIHN, 


Obdbb  DniTTKO  A  Niw  Trial. —  An  tppeml  from  an  order  deny- 
trial  mast  be  taken  within  alxty  daja  after  the  order  la  made  and 
the  mlnatea  of  the  Court. 

fDiNGS  OF  A  Rbfbbsb. —  The  Supreme  Coart  will  not  review  tha 
'  a  referee  to  ascertain  whether  they  are  contrary  to  the  evidence 
appeal  from  an  order  denying  a  new  trial. 
Action  of  Pabtition. —  On  the  22d  of  April,  1868,  no  appeal 
aken  from  an  Interlocotory  Judgment  In  an  action  for  partition, 
g  the  Interests  of  the  several  parties  In  the  property,  and  directing 
I  to  be  made.  Nor  was  an  appeal  from  such  a  judgment,  rendered 
passage  of  the  Act,  given  by  the  Act  of  March  23d,  1864. 
INT  IN  Pabtition  fbom  which  an  Api»bal  libs. —  The  judg- 
n  action  for  partition,  entered  upon  the  confirmation  of  the  report 
imlssloners  appointed  tp  mpke  the  partition,  la  the  final  judgment 
h  an  appeal  Ilea. 

lNTmx>ciyiOBT  JuDOMBMT  IN  PABtVTiON. —  If  the  hutetlocntory 
tai  partition  adjodgea  that  one  of  the  parties  haa  no  Interest  In 
ty,  it  Is  not  a  flnnl  jndgmenC  aa  to  him,  from  which  ha  can  appeal. 
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Peck  v.  Yandeitbeso. 


[Sup 
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Statement  of  Facts. 


Whbn  a  Dexd  to  a  Mabbib)  Woman  »  a  Dbcd  op  Oiit. —  A  deed  of  ec 
aoce  from  a  mother  to  her  children,  some  of  whom  were  married  women 
talned  the  following  recitals:  ''Theee  are,  therefore,  to  acknowledge 
my  heforementloned  children  have  each  an  Interest  of  one  ondlrlded 
part  of  each  of  said  ranches,  both  of  which  are  embraced  In  the  last 
tloned  grant,  and  are  entitled,  nnder  each  of  said  grants,  to  the  enjo; 
of  the  same  In  common  with  me.  And  this  Indenture  further  wltne 
that.  In  order  to  secure  fully  to  my  said  children  the  aforesaid  Inter 
the  above  mentioned  grants,  I,  the  said  Martina  Castro,  for  and  In  con 
atlon  of  the  natural  Jots  and  affection  which  I  have  and  bear  to  mj 
children,  and  for  the  further  Sam  of  flte  dollars,  to  me  In  hand  paid  a 
before  the  sealing  and  delivery  of  these  presents,  the  receipt  when 
hereby  acknowledged,  have  granted,  bargained,  aold,  and  conveyed,** 
Htild,  that  the  deed  upon  Its  face  Imports  a  gift,  within  the  meaning  < 
provisions  of  the  Constitution  and  Statutes  of  California  relating  t 
•eparate  property  of  married  women,  and  not  a  ^conveyance  npon  a  i 
ecMiilderatlon ;  and  that  the  legal  operation  of  the  Inatrvment  Is  to  .con 
separate  estate  to  the  grantees. 

iMTBODDCTioir  OP  A  DuD  IN  BviDBNcn. —  The  objection  to  the  reception 
deed  In  evidence,  that  the  grantor  had  conveyed  to  another  person  Ida 
est  in  the  property  granted,  hefiore  the  execution  of  the  deed  in  questi 
not  tenable  —  such  objection  goes  to  its  effect  af t«r  it  liaa  been  recall 
evidence,  and  not  to  Its  reception. 

Far  Sawtkr,  J. : 

Pabol  Bvidincb  to  show  that  ths  Conbidbbation  VAiOD  ui  ▲  Uam 
NOT  PA88. —  Parol  evidence  may  be  Introduced  to  show  that  a  deed  fi 
mother  to  her  married  daughter,  Fhleh  expresses  upon  Its  tace  a  cob 
atlon  of  love  and  affection,  as  well  as  a  valuable  consideration  In  n 
was  given  without  any  money  consideration  having  passed,  for  the  pf 
of  proving  the  deed  to  have  been  one  of  gift,  and  that  the  land  eon 
became  the  separate  property  of  the  daughter,  and  not  the  common  pr« 
of  the  daughter  and  her  husband. 

Afpbai.  from  the  District  Oourt^  Third  Judicial  DiaX 
Santa  Cniz  County. 

The  certificate  of  acknowledgment  of  the  deed  from  T 
noa  Lajeunesse  and  Francisco  LajeunessCi  her  husband 
Vandenberg,  was  made  by  the  County  Clerk  of  Santa  ( 
County.  The  certificate  did  not  show  that  the  wife  was  n 
acquainted  with  the  contents  of  the  instrument  After  it 
been  introduced  in  evidence,  the  defendant  Hihn  offeree 
evidence  a  deed  from  the  same  parties  to  himself,  dated  * 
23d,  1860,  with  the  acknowledgment  properly  certified  I 
Notary  Public.  Defendant  Vandenberg,  by  his  attor 
objected  to  its  being  received  in  evidence,  because  the  gi 
ors  had  no  interest  in  the  land  at  the  time  of  its  ezecul 
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Btatemeat  U  Pacta 


eferee  oyerruled  the  objection^  and  the  defendant 
'g  excepted.  The  i^eree  found  how  much  each  one 
ies  owned  in  the  rancho,  without  finding  the  particu- 
pon  which  the  fact  of  ownership  was  based, 
owing  is  the  deed  from  Donna  Martina  Castro  to  her 
rhich  the  Court  holds  to  be  a  deed  of  gift: 


[A,  Saitta  Gbuz  County. 


S 


I 


ienture,  made  and  entered  into  this  the  twenty-ninth 
Digust^  eighteen  hundred  and  fifty,  between  Donna  # 

/astro,  of  said  oounty,  wife  of  Louis  Depeaux,  and 
en,  Meanoa  Coto,  wife  of  Francisco, Young,  Maria 
>to,  wife  of  Ricardo  Juan,  Carmel  Lodge,  wife  of 
allon,  Maria  Josepha,  wife  of  Lambert  B.  Clements, 

;onia  Lodge,  a  daughter,  not  married,  Maria  Helena  '^j^^^  m 

daughter,  not  married,  Maria  Guadalupe  Lodge,  a  ^ 

not  married,  and  Miguel  Antonio  Lodge,  a  son,  all 
)unty  of  Santa  Crua,  witnesseth:  that  whereas,  on 
y-third  day  of  November,  eighteen  hundred  and 
e,  the  said  Donna  Martina  Castro  received  from  J. 
the  Governor  of  Upper  California,  a  grant  to  herself 
]r  of  a  tract  of  land  two  miles  in  length  by  a  half  a 
breadth,  a  little  more  or  less,  with  certain  condi- 
ch  have  been  performed,  and  limitations  that  have 
released;  and  whereas,  also,  the  said  Donna  Mar- 

0  afterwards  petitioned  Micheltoreno,  the  then  Gbv-  Z 
K)th  Califomias,  for  the  removal  of  the  limitations  ii 
ctions  under  which  the  above  mentioned  ranch  or  ** 
nd  was  held,  and  in  addition  for  a  new  title  to  said                                                      11 

1  for  another  tract  of  land  on  mountain,  which  new  *  f^ 
[ranted  to  her  and  to  her  family  to  an  extent  of  ter- 
mding  as  far  as  the  Laguna  del  Sarjento  and  La 
including  the  Loma  Prieta,  which  grant  was  made 
I  family  by  Micheltoreno,  through  an  order  to  his 

Manuel  Jimeno,.  without  any  conditions  or  limita- 

lese  are,  therefoi:e,  to  acknowledge  that  my  before- 

children  have  each  an  interest  of  one  undivided 
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ninth  part  of  each  of  said  ranchos,  both  of  which  are  embracec 
in  the  last  mentioned  grants  and  are  entitled,  under  each  o: 
said  grants,  to  the  enjoyment  of  the  same  in  common  with  me 
And  this  indenture  further  witnesseth,  that,  in  order  to  seeun 
fully  to  my  said  children  the  aforesaid  interest  in  the  abov< 
mentioned  grants,  I,  the  said  Martina  Oastro,  for  and  in  con 
sideration  of  the  natural  love  and  affection  which  I  have  anc 
bear  to  my  said  children,  and  for  the  further  sum  of  five  dol 
lars,  to  me  in  hand  paid  at  and  before  the  se'aling  and  deliver] 
of  these  presents,  the  receipt  whereof  is  hereby  acknowledged 
have  granted,  bargained,  sold,  and  conveyed,  and  do  bj 
these  presents  grant,  bargain,  sell,  and  convey,  unto  the  saic 
Nicanoa  Coto,  Maria  Louisa  Goto,  Carmel  Lodge,  Maria  Jose 
pha,  Maria  Antonia  Lodge,  Maria  Helena  Lodge,  Maria  Gua- 
dalupe Lodge,  and  Antonio  Miguel  Lodge,  and  to  each  oi 
them,  and  to  their  heirs  and  assigns,  the  one  undivided  nintl 
part  each,  (I  retaining  the  other  ninth  part,)  of  the  entire 
rancho  embraced  in  the  two  above  mentioned  grants,  extend- 
ing from  the  Pacific  Ocean  to  the  Laguna  del  Sarjento  and  the 
Chuchitas,  with  all  the  rights,  members^  and  appurtenances 
belonging  —  the  said  children  holding  each  an  undivided  ninth 
part  of  said  rancho,  and  I  one  undivided  ninth  part  of  the 
same ;  to  have  and  to  hold  the  said  above  granted  premises  to 
each  of  them,  my  said  children,  and  their  heirs  and  assigns, 
and  to  their  own  proper  use,  benefit,  and  behoof  forever.  And 
the  said  Martina  Castro,  her  heirs,  executors,  and  administra- 
tors, will  forever  warrant  and  defend  the  title  thereof  to  her 
said  children.  And  this  indenture  further  witnesseth,  that  the 
said  Martina  Castro  does  at  once  and  immediately  give  to  all 
of  her  said  children  the  enjoyment  and  possession  of  the  said 
rancho,  in  common  with  her,  and  the  use  of  the  timber  there- 
on for  building,  fencing,  fires,  etc.,  reserving  to  herself,  how- 
ever, for  the  use  of  herself  and  husband,  Louis  Depeaux,  her 
son  Miguel  Antonio  Lodge,  and  her  daughter,  Maria  Guada- 
lupe Lodge,  the  sole  and  uninterrupted  possession  of  so  much 
of  said  rancho  —  and  on  which  her  house  now  stands  —  as  i^ 
included  in  the  boundaries  to  commence  at  the  mouth  of  Ae 
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Ajegamuakt  tag  Baipoadtati, 

ver;  thenoe,  up  to  the  main  crossing  place  below 
w  mill ;  thence,  in  a  straight  line  to  a  galch  in  the 
9  house;  down  said  gulch  to  the  ocean;  and  thence 
le  place  of  beginning;  to  retain  the  possession  of 
of  land  until  such  time  as  the  rancho  may  be  parti- 
x>  the  joint  owners,  acoordingio  law. 
BBS  whereof  I  have  hereunto  set  my  hand  and  seali 
d  year  above  written. 

Mabtut  A  —  Oabtbo. 

mark. 

^r  facts  are  stated  in  the  opinion  of  the  Oourti 

Provines;  for  AppellanL 

*eckham,  for  Bestumdeats. . 
McConnell,  also  for  Sespondenta. 

»wn  by  the  face  and  context  of  the  deed  that  it  was  m 

)  of  April  17th,  1850,  provides  that  **A11  property^ 
ersonal,  of  the  wife,  owned  by  her  before  marriage, 
icquired  afterwards  by  gift,  bequest,  devise,  or  (fo- 
I  be  her  separate  property.'*  (Act  relative  to  Hus- 
wife; Acts  of  1860,  p.  254,  Sec.  1.) 
same  Act,  all  property  acquired  by  purchaae  by 
iy    during   coverture   becomes    common    property. 

idering  this  statute,  it  is  essential  that  we  keep  in 
•igin  and  the  purpose  of  its  enactment.  Nothing  is 
in  than  that  we  have  transplanted  our  whole  juris* 
so  far  as  it  relates  to  the  rights  of  property  between 
nd  wife,  from  the  civil  law,  or  rather  from  that 
)n  of  the  civil  law  which  prevailed  in  Louisiana, 
fexico,  and  other  Spanish  colonies, 
shown  not  only  by  the  history  of  our  State,  but 
so  from  a  comparison  of  the  provisions  of  oui*  Act 
>  of  the  civil  law  and  of  codes  founded  upon  it. 
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The  relation  which,  with  na,  the  husband  and  wife  occupy 
towards  their  commcm  property,  is  identical  with  the  '^part- 
nership ^  or  '^  community  of  acquets  and  gains "  of  the  civil 
law,  while  our  phrase  '^common  property"  is  the  exact  syno- 
nym of  the  '^biens  gananciales''  of  the  Spanish  and  Mexican 
law  writers.  So,  too,  our  phrase  ^*  separate  property,"  applied 
to  the  wife,  exactly  corresponds  to  and  embraces  her  'Motal 
and  paraphernal"  property,  under  the  codes  of  Louisiana, 
Justinian,  and  Ifapoleon.  (Vide  Smith  v.  Smith,  12  CaL  216- 
226;  Meyer  v.  Kinzer  and  Wife,  12  CaL  247-266;  Scott  v. 
Ward,  13  CaL  470;  Tustin  v.  Fought,  28  CaL  241;  Tryon  v. 
Sutton,  13  Oal.  493;  Escriche — word,  Biens  gananciale$,  p. 
366.) 

It  is  quite  manifest  that  the  word  '' gift*'  in  the  Act  referred 
to  has  not  the  same  meaning  as  the  same  word  has  at  common 
law.  At  common  law  the  methods  of  acquiring  real  property 
were  divided  into  descent  and  purchase,  and  every  acquisition 
which  was  not  a  descent  was  a  purchase.  (2  Black.  Comm. 
201;  3  Cruise's  Digest,  317.) 

After  the  passage  of  the  Act  of  April,  1860,  that  Act  having 
provided  no  special  mode  of  conveyance,  it  became  necessary 
to  resort  to  existing  forms  in  order  to  vest  property  in  husband 
or  wife  by  way  of  gift 

The  form  of  deed  adopted  by  Martina  Castro  is  that  most 
usual  in  California  for  the  assurance  of  real  property.  The 
operative  effectual  words  of  conveyance  are,  '^  grant,  bargain, 
soil,  and  convey,"  and  the '  consideration  mentioned  is  '^the 
natural  love  and  affection  which  the  grantor  bears  for  her 
children,  together  with  the  further  sum  of  five  dollars."  This 
deed,  when  before  this  Court  on  a  former  occasion,  was  inci- 
dentally termed  by  a  learned  Judge  a  ** bargain  and  sale;" 
but  the  question  of  the  character  of  the  deed  was  not  then  in 
controversy;  and  at  all  events,  the  Court  could  only  have 
referred  to  the  verbal  structure  of  the  instrument,  and  not  to 
its  legal  character  as  a  conveyance. 
'  '^A  conveyance  without  a  valuable  consideration  cannot 
operate  as  a  bargain  and  adle  under  the  Statute  of  Uses.    And 
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b  the  effect  of  a  covenanty  to  staiul  seized,  etc.,  it 
made  on  the  consideration  of  blood  or  marriage/' 

V.  Saunders,  1  Cowen,  622;  Jackson  v.  Delany,  4 
27 ;  Johnson  v.  Florence,  16  Johnson,  47 ;  Cruise's 
itle  Deed,  Ch.  12,  Sec.  20.) 

?d,  under  the  Statute  of  Uses,  can  convey  no  title  • 

jood  or  a  valuable  consideration  is  expressed  oh  the  U 

t,  or,  if  not  so  expressed,  can  be  shown  aliunde."  §0 

7.  Ha/nks,  5  Iredell,  30;  2  Washburn  on  Eeal  Prop-  m 

-131.)     So,  too,  our  own  Supreme  Court,     (Barker  m 

an,  13  CaL  9,  10.) 

ing,  however,  that  in  countries  where  the  Statute  of 
^ails,  the  mere  words  "bargain  and  sale"  in  a  deed 
mselves  import  a  consideration  of  value,  or  money; 
(ay  that  they  can  save  no  such  effect  with  U8,  (we 
?  the  statute.) 

ew  is,  that,  whereas  in  England  and  in  some  of  the 
?8e  words  are  exclusively  words  of  contract,  evideho- 
j,  with  us  they  are  like  "grant,'*  "convey,"  "lease," 
usively   words   of   assurance  evidencing  a   transfer. 

of  "bargain  and  sale,"  or  more  accurately,  deeds 
;  the  words  "bargain  and  sell,"  have  become  th^ 
we  may  say  the  universal  conveyances  with  us,  and 
in  April,   1850,  when  the  Act  in  question  passed. 

so,  even  before  the  adoption  of  the  common  law  as 
of  decision.     Doubtless  a  conveyance  in  the  exact 

an  ancient  feoffment  or  gift  in  tail,  would  still  be  ^ 

mt}\  us  to  pass  an  estate ;  but  as  a  matter  of  fact,  all  F 

old   forms   of  conveyance  have   become   obsolete   in  1  #> 

Notwithstanding  that  we  have  not  re-enacted  the  j; 

f  Uses,  (27  Henry  8,)  it  is  notorious  that  our  convey- 
,  as  respects  form,  exclusively  those,  or  more  properly 

one  of  those  which  originated  in  that  Act.     For 

we  have  no  doubt  thaA  a  "lease  and  release," 
t  to   stand   seized,"    or  other  statutory   conveyance, 

as  effective  with  us  as  in  England,  yet  as  they  are 
xxxw— a. 
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unnecessary,  and  in  practice  are  never  used,  we  may  say  that 
our  sole  form  of  conveyance  is  "bargain  and  sale."  Sc 
universal  have  the  words  "bargain  and  selP^  become  in  oui 
deeds,  that  being  conimon  to  all  they  have  very  properlj 
ceased  to  designate  or  describe  any  particular  kind. 

The  truth  is,  deed  of  "bargain  and  sale,"  or  deeds  contain- 
ing these  words,  have  with  us  a  very  different  operation  from 
what  they  have  in  England,  and  in  many  of  the  other  States, 
Whatever  may  be  the  effect  of  such  words  in  a  deed  under 
the  Statute  of  Uses,  they  are  with  us  words  of  conveyance 
merely,  and  not  words  of  contract  or  purchase,  and  operate  tc 
pass  the  land,  not  to  raise  a  use. 

Their  use  in  the  deed  of  Martina  Castro  is  not  inconsistent 
with  a  gratuitous  conveyance  or  gift. 

Our  next  position  is,  that  whatever  effect  might  be  attri- 
buted to  the  words  "  bargain  and  sell "  if  they  stood  by  them- 
selves in  the  deed,  they,  like  all  other  legal  phrases,  are 
subject  to  the  intention  of  the  parties,  as  shown  by  the  whole 
context  of  the  instrument  And  we  further  contend,  that  ii 
the  case  at  bar,  the  whole  deed  shows  plainly  that  Martma 
Castro  intended  to  convey  the  undivided  interest  to  Nicanoa 
Lajeunesse  by  graiuitous  title,  upon  the  consideration  of  blood 
and  maternal  affection. 

Sloan  &  Provvnes,  in  reply. 

In  attempting  to  make  it  appear  that  this  conveyance  wa£ 
a  gift,  counsel  contend  that  the  word  "gift"  in  the  Ad 
concerning  husband  and  wife,  has  not  the  same  meaning  a£ 
the  same  word  has  at  common  law;  that  our  phrase  "sepa- 
rate property,"  as  applied  to  the  wife,  corresponds  to  the 
terms  dotal  and  paraphernal  property,  as  used  in  the  codes  ol 
Louisiana,  etc.,  and  that  the  provisions  of  our  law,  in  so  far  as 
it  relates  to  the  rights  of  property  of  husband  and  wifcwere 
transplanted  from  that  modification  of  the  civil  law  found  in 
Louisiana,  etc.  But  we  have  seen  that  the  phrase  "  separate 
property"  is  used  in  our  State  Constitution  in  its  common 
law  sense,  (fieorge  v.  Ransom,  15  OaL  324,)  and  the  word 
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sed  in  the  same  section,  must  therefore  be  regarded 
iccording  to  its  common  law  signification;    and  it 

that  they  are  used  in  a  different  sense  in  the  Act 
pursuance  of  this  very  constitutional  provision, 
these  provisions  of  our  law  were  borrowed  from  the 

why  was  not  the  appropriate  civil  law  phraseology 
ted?  Why  speak  of  property  acquired  by  "gift, 
levise,  or  descent^"  all  common  law  modes  of  acqui- 
Nhj  speak  of  the  wife's  "separate,"  rather  than  of 
iphemal  property!'*  It  cannot  be  that  the  framers 
institution  intended  to  "transplant"  civil  law  ideas 
lits  of  property  as  between  husband  and  wife,  and 
e  same  time  so  studiously  to  avoid  the  civil  law 
tj  appropriate  to  express  those  ideas;  or  that  they 

to  express  civil  law  principles,  and  to  clothe  civil 
,  in  common  law  language.  Had  they  intended  to 
le  rules  of  the  civil  law  in  this  particular  upon  our 
bey  might  have  done  so  by  the  use  of  a  very  few 
id  without  tedious  definitfions  or  carefully  studied 
as.  Nothing,  however,  is  said  of  dotal  or  paraphernal 
nothing  of  acquests  and  gains,  nothing  of  community 
hing  of  donation  or  testament,  nothing  of  onerous  or 
title.  These  terms  have  no  place  in  our  law,  nor  can 
appropriately  used  with  reference  to  any  property 
since  the  adoption  of  our  Constitution  and  the  passage 
t  in  question. 

he  property  in  question  here  was  acquired  in  this 
ing  the  marriage,  and  subsequent  to  the  passage  of 
OTiceming  husband  and  wife,  is  admitted,  and  it  only 
0  be  determined  whether  it  was  acquired  by  either  of 
on  law  modes  mentioned  in  the  Constitution  and  the 
by  "  gift,  "bequest,  devise,  or  descent/' 
unsel  admits  that  in  England*  the  words  bargain  and 
exclusively  words  of  contract  evidencing  a  sale,"  but 
that  "wilii  us  they  are  exclusively  words  of  assur- 
encing  a  transfer."  But  why  so?  If  these  are  not 
contract  evidencing  a  sale,  what  words  are  used,  and 
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:what  words  oould  possibly  be  used  for  that  purpose?  Jt  is 
..9aid  the  deed  of  bargain  and  sale  '^has  been  the  common^  we 
iwy  say  the  universal  conveyance  with  us,  and  was  so  in 
April,  1850."  Even  if  this  were  true,  we  are  unable  to  per- 
ceive how  it  changes  or  affects  the  necessary  import  of  the 
words.  But>  in  point  of  fact,  it  is  not  true;  it  is  notorious 
that  the  common,  if  not  universal  mode  of  conveyance  in 
1850  was  by  quit  claim  deed,  the  operative  words  of  which 
are  '^  remise,  release,  and  quit  claim."  And  this  form  of  deed 
has  continued  to  be  the  principal  mode  of  conveyance  to  the 
.present  day. 

By  Sawybb,  J.,  the  other  members  of  the  Court  concurring 
specially: 

This  is  an  action  for  the  partition  of  the  Soquel  Rancho, 
jsituate  in  the  Coimty  of  Santa  Cruz.  The  title  of  the  plaintiff 
to  a  one-ninth  interest,  as  alleged  in  the  complaint,  was 
•admitted  both  in  Hxe  answer  of  Hihn  and  that  of  defendant 
|Vandenberg,  but  the  latter  alleged  that  he  was  the  owner  of 
one-ninth  by  title  derived  from  Martina  Castro  through 
iFrancisco  Yoimg  (Lajeunesse)  and  Nicanoa  his  wife,  by  their 
deed  to  him  executed  on  the  31st  of  January,  1854.  Hihn 
denied  this  claim,  of  Yandenberg,  and  alleged  title  in  himself 
to  nine  hundred  and  sixty  (960)  three  thousand  two  hundred 
fortieth  (3,240)  parts  of  the  rancho.  The  case  went  to  a 
referee  under  an  order  to  try  the  issues  and  report  a  "  finding" 
thereon.  The  referee  reported,  among  other  things,  that  Hihn 
was  the  owner  in  fee  simple  of  seventy-one  two  hundred 
seventieths  of  the  property,  and  as  to  the  remaining  fractional 
interests,  they  were  reported  to  be  vested  in  other  parties  to 
the  suit;  but  the  claim  of  Vandenberg  was  not  found  either  in 
.whole  or  in  part 

On  the  22d  of  April,  1863,  an  interlocutory  judgment  was 
entered  upon  a  confirmation  of  the  report,  and  the  case  was 
sent  to  Commissioners;  and  on  the  coming  in  of  their  report 
a  final  judgment  was  entered  in  the  action  July  25tb,  1864. 
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The   appeal   is   fTom  both   judgments,   and   from    an   order 
overruling  Vandenberg's  motion  for  a  new  ttial. 

Firstly — We  cannot  consider  the  questions  made  upon  the. 
sufficiency  of  the  evidence  to  justify  the  findings  of  the 
referee,  for  the  order  overruling  the  motion  for  a  new  trial 
was  made  eighteen  months  before  the  appeal  from  the  order 
was  taken.  The  objection  that  the  findings  were  contrary  to 
the  evidence,  as  well  as  the  exception  to  the  report  taken  by 
the  appellant  on  the  ground  that  it  did  not  set  forth  facts  but 
mere  legal  conclusions,  is  overruled  on  the  authority  of  Hihn 
V.  Pecle  et  ids.,  post,  280. 

No  appeal  lay  from  the  interlocutory  judgment  at  the  time 
it  was  entered,  nor  was  one  given  by  the  Act  of  March  23d, 
1864.  {G<de8  v.  Salmon,  28  Cal.  320.)  But  the  appeal  from 
the  judgment  entered  upon  the  confirmation  of  the  report  of 
the  Commissioners  was  properly  taken  ajB  being  the  juidgment 
in  the  case,  having  the  quality  of  finality.  (Practice  Act,  Sec 
336;  Gates  v.  Salmon.)  The  point  made  by  the  respondent, 
that  the  interlocutory  judgment  was  a  final  judgment,  so  far 
€LS  Vandenberg's  title  is  ooncjemed,  is  not  in  consonance  with 
the  views  expressed  by  our  predecessors  in  Seligman  v.  Kaik- 
man,  17  Cal  152,  and  is  directly  opposed  to  Oates  v.  Salmon. 
We  therefore  consider  the  appeal  from  the  final  judgment  aa 
having  been  well  taken,  considered  as  a  matter  of  procedure, 
and  that  the  errors  of  law  specified  in  the  statement  on  appeal 
are  r^ularly  here  and  open  to  review. 

Secondly  —  It  appears  that  the  rancho  belonged  originally 
to  Martina  Castro  as  her  separate  property,  and  that  she,  "  in 
consideration  of  love  and  .affection  and  of  five  dollars  to  her 
in  hand  paid,"  conveyed  one  ninth  of  the  rancho.  undivided  to* 
each  of  her  eight  children,  on  the  29th  day  of  August, 
1850.  At  that  date  Nicanoa  Coto,  one  of  the  children,  was  a 
married  woman  —  wife  of  Francisco  Lajeunesse  —  which  fact 
appeared  on  the  face  of  the  deed;  and  both  the  defendants 
Vandenberg  and  Hihn  claim  the  one  ninth  deeded  to  her  by 
her  mother — Vandenberg  by  a  deed  purporting  to  have  been 
.executed  to  him  by  Lajeunesse  and  wife,  January  21st>  1854, 
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and  Hihn  by  a  deed  to  him  from  the  same  parties,  dated  July 
23dy  1860.     Hihn  took  with  notice  of  the  prior  deed: 

The  deed  to  Vandenberg  was  not  properly  acknowledged 
by  Mrs.  Lajeunesse,  but  it  was  claimed  by  Vandenberg  that  the 
one  ninth  became  and  was  the  common  property  of  Lajeunesse 
and  his  wife  under  the  deed  of  Mrs.  Oastro,  and,  therefore,  that 
the  deed  to  him — Vandenberg — passed  the  title  to  the  one 
ninth  as  the  deed  of  the  husband.  Hihn  thereupon  offered  to 
prove  that  no  money  waa  paid  or  agreed  to  be  paid  to  Mrs. 
Castro  in  consideration  of  the  conveyance  to  her  children, 
but,  to  the  contrary,  that  the  conveyance  was  in  consideration 
of  love  and  affection  alone.  The  testimony  was  objected  to, 
the  objection  was  overruled,  and  Vandenberg  excepted. 

It  is  insisted  by  the  appellant  that  the  ruling  was  erroneous, 
on  the  ground  that  Hihn  was  estopped  by  the  deed  from 
Martina  Castro  to  her  children  from  denying  the  money 
consideration  therein  named. 

Cam,  parol  testimony  he  received  to  show  thai  the  deed  of  a  mar- 
ried wom4m  of  her  separate  property,  expressing  a  cansideror 
tion  on  Us  face,  was  a  deed  of  gift? 

This  ruling  presents  a  question  of  vast  importance  to  the. 
interests  of  the  people  of  California.  I  have,  therefore,  fully 
investigated  the  point,  together  with  the  cognate  questions, 
and  shall  dwell  at  some  length  upon  them,  quoting  liberally 
from  the  authorities. 

It  is  admitted  that  a  receipt  in  a  deed  acknowledging  a 
payment  of  the  consideration  may  be  varied,  or  contradicted 
by  parol  evidence  in  an  action  to  recover  the  purchase  monej^ 
but,  it  is  said,  that  the  consideration  cannot  be  varied  by  parol 
proof  with  a  view  to  affect  the  operation  of  a  deed  as  a 
conveyance,  and  numerous  common  law  authorities  are  cited 
to  establish  this  proposition.  It  is  then  assumed,  that,  to  prove 
that  no  money  was  paid^  for  the  purpose  of  showing  the 
conveyance  to  have  been  intended  as  a  gift,  and  not  a  sale  for 
a  money  consideration,  would  be  to  contradict  the  deed  for 
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the  purpose  of  controlliiig  its  operation,  within  the  meaning 
of  the  rule. 

I  shall  first  ecmsider  the  oommon  law  authorities,  and  en- 
deavor to  ajseertain  the  import  of  the  rule,  as  it  now  stands, 
with  the  limitations  and  restrictions  put  upon  it  in  the  modem 
American  decisions.  But  before  proceeding,  it  is  proper  to 
remark,  that  the  precise  question  now  presented  never  did 
arise,  and  never  could  have  arisen,  under  the  oommon  law 
system  unmodified  by  constitutional,  or  statutory  provisions 
similar  to  those  in  force  in  this  State;  and  it  will  be  hereafter 
seen,  that  the  constitutional  and  statutory  provisions  modifying 
the  common  law  rights  of  husband  and  wife  must  be  allowed 
some  force  in  determining  the  question  in  issue.  The  common 
law  cases  can  only  furnish  analogies  more  or  less  remote,  and 
those  most  nearly  analogous,  unless  I  greatly  misapprehend 
their  import,  will  be  found  to  harmonize  with  the  construction 
maintained  in  this  opinion. 

In  the  earlier  cases  there  was  some  conflict  as  to  whether 
the  express  consideration  of  a  deed  could  be  contradicted  by 
parol  evidence  for  any.purpose,  but  in  the  great  body  of 
modem  authorities  it  is  held,  that,  for  at  least  all  collateral 
purposes,  the  real  consideration  may  be  shown  in  matters 
arising  between  parties  and  privies,  as  well  as  between  stran* 
gers,  and  the  rule  never  did  apply  to  strangers  to  the  deed.  The 
question  is  as  fully  and  ably  discussed,  perhaps,  in  the  princi- 
pal case  cited  by  appellant^s  counsel,  (McCrea  v.  Purmort,  16 
Wend.  465)  where  the  authorities  are  reviewed,  as  in  any 
other.  In  that  case  the  Chancellor  had  admitted  testimony 
to  show  that  the  consideration  of  the  deed  was  iron,  and  not 
money,  as  expressed  in  the  deed.  The  last  point  upon  which 
the  authorities  divided. was,  that  although  you  might  show  a 
different  consideration,  you  could  not  show  a  consideration  of 
a  different  species  from  that  expressed  in  the  deed,  as  iron  in 
the  place  of  money,  or  a  good  consideration,  such  as  love  and 
affection,  as  contradistinguished  from  a  valuable  one,  as  money 
or  other  valuable  articles.  Eut  the  case  cited  (page  471)  and 
other  modem  c^sea  show  that  there  is  no  ground  for  this  dis- 
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tinction.  And  it  was  so  held  in  Coles  v.  SotUshy,  21  Cal.  5 
which  case  I  shall,  in  the  course  of  this  opinion,  endeavor 
show,  is,  so  far  as  it  is  at  all  applicable,  against  the  positic 
it  is  cited  to  sustain.  The  result  of  the  authorities  as  state 
in  McCrea  v.  Purmort  and  in  the  cases  there  cited,  is  thii 
"A  party  is  estopped  by  his  deed.  He  is  not  permitted  i 
contradict  it ;  so  far  as  the  deed  is  intended  to  pass  a  right,  < 
to  be  the  exclusive  evidence  of  a.  contract,  it  concludes  tl 
parties  to  it  But  the  principle  goes  no  further.  A  deed 
not  conclusive  evidence  of  everything  it  may  contain.  F< 
instance,  it  is  jiot  the  only  evidence  of  its  execution,  nor  is  i 
omission  of  a  consideration  conclusive  evidence  that  not 
passed;  nor  is  its  acknowledgment  of  a  particular  consider 
tion  an  objection  to  other  proof  of  other  and  consistei 
considerations,"  (478.)  "Looking  at  the  strong  and  ove 
whelming  balance  of  authorities,  as  collectable  from  the  dec 
sions  of  the  American  Courts,  the  clause  in  question,  even  i 
between  the  immediate  parties,  comes  down  to  the  rank  ( 
prima  facie  evidence,  except  for  the  purpose  of  giving  efiFe* 
to  the  operative  words  of  the  conveyance.  To  that  end  alor 
is  it  conclusive,"  (475.)    - 

"  A  man  is  estopped  by  his  deed  to  deny  that  he  granted,  c 
that  he  had  a  good  title  to  the  estate  conveyed;  but  he  is  n< 
bound  by  the  consideration  expressed,  because  it  is  known  1 
be  arbitrary,  and  is  frequently  different  from  the  real  qonside 
ation  of  the  bargain."  {Wilhmson  v.  Scott,  17  Mass.  257. 
"  It  is  perfectly  well  settled  that  a  consideration  expressed  i 
a  deed  cannot  be  disproved,  for  the  purpose  of  defeating  tl 
conveyojrvce,  unless  it  be  on  the  grwmd  of  fraud.  Thus,  whei 
a  consideration  in  money  is  expressed  in  a  deed  of  bargain  an 
sale,  no  averment  is  admissible  that  no  money  was  paid,  i 
order  to  show  that  nothing  passed  by  the  deed  for  want  of 
consideration  in  money."  {Moore  v.  Shattuch,  4  N.  H.  232. 
"The  deed  to  Blucker  acknowledges  that  there  was  a  consi< 
eration,  and  the  grantors  and.  those  claiming  under  them  ai 
estopped  from  denying  that  a  consideration  was  paid.  The 
may  disprove  the  payinent  for  the  purpose  of  recovering  tl 
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consideration  money;  but  they  cannot  do  so  for  the.  purpose 
of  destroying  the  effect  and  operation  of  the  deed/*  {Gnml  v. 
Tovmsend,  2  Hill,  557.)  The  late  Chancellor  Kent  states  the 
orule  thus:  ^^If  a  consideration  be  expressed  in  the  deed,  the 
grantor  is  estopped  and  cannot  be  permitted  to  aver  against 
it,  unless  there  be  fraud  or  illegality  in  it,  and  then  he  may 
show  it.''  (4  Kent  Com.  515.)  I  have  given  the  rule  as 
stated  in  the  language  of  many  distinguished  jurists,  so  that 
the  entire  field  of  the  exclusion  of  parol  testimony  on  the 
point  in  question,  by  the  rule,  as  now  established  and  limited, 
may  be  clearly  seen.  Now,  what  is  the  origin,  purpose  and 
aoope  of  the  rule  thus  stated?  The  principal  purpose  of  a 
deed  is  not  to  express  a  consideration,  but  to  create  or  pass 
an  estate.  The  statement  of  a  consideration  is  not  one  of  the 
terms  or  covenants  of  the  contract.  It  was  not  necessary  in 
a  deed  of  bargain  and  sale,  at  common  law,  to  express  a  con- 
sideration; but  it  was  necessary  that  there  should  in  fact  be 
a  consideration,  and  that  the  consideration  should  be  a  valtLOr 
hie,  as  ccmtradistinguished  from  a  good  one.  Without  a  valua- 
ble consideration,  the  deed  of  bargain  and  sale  would  not 
raise  a  use;  and  if  there  were  none  in  fact,  and  none  expressed 
in  the  deed,  and  no  use  was  declared,  there  was,  at  common 
law,  a  resulting  trust  in  favor  of  the  grantor,  and  the  opera- 
tion of  the  deed  would  be  defeated.  If,  then,  the  grantor  of 
a  deed  of  bargain  and  sale,  which  expressed  a  money  consid- 
eration, should  be  permitted  to  prove  by  parol  testimony  that 
no  money  was  in  fact  paid,  he  would  be  permitted  to  show, 
in  opposition  to  the  deed  itself,  that  he  had  made  no  convey- 
ance of  a  beneficial  interest  at  all,  and  thereby  prevent  any 
beneficial  estate  from  passing  from  him  by  the  deed.  This 
the  policy  of  the  law  would  not  permit  him  to  do,  and  he  was 
held  estopped  by  his  deed  from  showing  the  fact  for  the 
purpose  of  preventing  his  deed  from  operating  to  pass  an 
estata  ,  Says  Mr.  Justice  Dsiggettyin.Belden  v.  S^m,oijur,  8 
Oonn.  311:  "It  is,  moreover,  the  settled  doctrine  of  the 
CourtB  of  Great  Britain  to  austajn  an  action  of  assumpsit  for 
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the  price  agreed  to  be  paid  for  land,  notwithstanding  1 
consideration  is  expressly  admitteji  to  have  been  received 
the  usual  clause  in,  deeds,  *the  receipt  whereof  is  hereby  i 
mitted/  The  principle  is  everywhere  \indoubted  that  a  dai 
in  a  deed  has  the  effect  to  prevent  a  resulting  trust  in  i 
grantor.  He  is  forever  estopped  to  deny  the  deed  for  i 
uses  therein  mentioned;  and  this  is  its  only  operation/*  * 
"We  free  ourselves  from  all  difficulty  by  considering  t 
origin  and  purpose  of  this  acknowledgment,  viz:  to  preve 
as  dove  expressed,  a  resulting  trust  in  the  grantor,  and  that 
itf  merely  formal  or  nominal,  and  not  designed  to  fix  t 
amount,  either  paid  or  to  be  paid."  (lb.  312.)  The  doctri 
that  the  only  operation  of  the  rule  is  to  prevent  a  resnlti 
trust  in  the  grantor  was  repeated  in  Meeker  v.  Meeker, 
Conn.  387.  In  that  case,  in  a  contest  between  the  childr 
and  heirs  of  Meeker  as  to  the  distribution  of  the  inheiitan^ 
parol  evidence  was  held  admissible  to  show  that  nothing  w 
paid,  where  a  conveyance  of  land  by  the  father  to  one  of  t 
sons  expressed  a  money  consideration  of  two  thousand  dolla 
with  a  view  of  establishing  the  conveyance  to  be  a  gift  a 
intended  as  an  advancement.  Thus,  it  is  seen,  that  the  px 
pose  and  scope  of  the  rule,  is,  to  cut  off  resulting  trusts  in  faiv 
of  grantors — to  estop  gra/niors  from  setting  up  the  truth  for  t 
purpose  of  defeating  their  deeds  and  preventing  them  frc 
operating  to  pass  a  beneficial  estate  to  their  grantees.  As  befo 
remarked,  the  precise  question  now  under  consideration  con 
not  have  arisen  under  the  common  law;  but  there  are  soi 
analogies  which  go  to  show  that  a  deed,  in  form  of  barga 
and  sale,  expressing  a  money  consideration,  may  be  made, 
the  aid  of  parol  evidence,  to  operate  in  favor  of  a  grant 
otherwise  than  as  a  bargain  and  sale.  A  deed  of  bargain  a 
sale  must  in  fact  have,  or  be  said  in  the  deed  to  have  had, 
valuable  consideration  to  support  it,  while  a  covenant 
stand  seized  to  the  use  of  a  pfarty  must  be  founded  upon 
good  consideration,  as  blood  or  marriage,  and  not  a  valual 
one.  But  a  deed  of  bargain  and  sale  to  take  effect  in  t 
future  is  void.    In  Jackson  v.  Swart,  20  John.  86^  the  de 
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er  to  a  son  purported  to  be  in  consideration  of  five 
[lars,  but  it  reserved  to  the  grantor  and  his  wife 
he  premises  during  their  lives.  It  was  contended 
deed  expressed  a  money  consideration^  and  was  a 
;ain  and  sale  for  a  freehold  to  commence  in  future, 
1.  But  the  Courts  disregarding  tht:  expressed 
[deration,  held,  that,  as  the  grantee  was  a  son  of 
the  blood  relationship  constituted  a  good  consider- 
:hat  the  deed,  though  void  as  a  bargain  and  sale, 
te  as  a  covenant  to  stand  seized  to  the  use  of  the 
.  his  wife  during  their  lives,  and  to  the  grantee 
death,  thus  changing  the  entire  consideration .  and 
f  the  conveyance,  and,  at  least,  modijfying  its 
The  money  consideration  was  discarded,  and  a 
oration  introduced.  This  case  shows  the  strong 
he  Courts  in  favor  of  giving  effect,  even  to  a  void 
ding  to  the  intent  of  the  parties,  and  against 
le  conveyance.  And  it  is  on  the  same  principle 
le  of  estoppel  to  prevent  a  resulting  trust  in  a 
adopted.  Of  this  case.  Chancellor  Walworth,  in 
ited  States  v.  Hovsman,  6  Paige,  526,  says :  "  So 
of  Jackson  v.  Swart,  20  John.  Bep.  85,  the  late 
«  Spencer  held  that  a  deed  from  a  man  to  bis  sons, 
Drted  to  be  founded  upon  a  pecuniary  considera- 
aight  operate  as  a  coven(mt  to  stand  seized;  and 
•vation  of  a  life  estate  to  his  wife,  without  any 
eration  except  that  she  was  described  in  the  deed 
was  valid  as  a  covenant  to  stand  seized  of  the  life 
lier  use.  In  the  present  case  the  grantees  are 
the  deeds  as  the  sons  of  the  grantor.  And  if  the 
t  operate  by  way  of  bargain  and  sale,  they  can, 
octrine  of  these  decisions,  be  made  effectual  at 
stand  seized  of  the  premises  to  the  use  of  the  gran- 
Uy  when  it  is  proved  that  this  relationship  formed 
Iderationof  the  conveyances,  and  that  the  pecvmary 
ns  expressed  therein  were  merly  formal.'^  Thus 
leasts  that  it  may  be  proved  that  ^^  the  relationship 
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formed  the  real  consideration  of  the  conveyances,  and  that  tl 

peenniaTy  considerations  expressed  therein  were  merely  f( 

mal."     And  it  is  equally  strongly  implied  from  the  langua 

of  the  Chancellor  in  the  same  case,  that  the  proper  mode 

mailing  a  gift  at  common  law  was,  by  deed  of  bargain  ai 

sale,  expressing  a  nominal  money  consideration,  for  he  saj 

(page  636) :  "  I  believe  it  cannot  be  doubted  that  a  man  wl 

is  perfectly  free  from  debt  can  make  a  deed  of  gift  to  an  ill 

gitimate  child,   or  even   to  a  stranger,   which  will  be   val 

against  the  claims  of  subsequent  creditors.     But  even  in  sw 

a  conveyance,  to  render  it  valid  under  the  Statute  of  Uses, 

pecumary  consideration  must  he  inserted  although  none  is, 

fact,  paid,  a  consideration  of  blood  or  marriage  being  essenti 

to  render  a  deed  effectual  as  a  covenant  to  stand  seized/* 

gift,  at  common  law,  is  where  there  is  in  fact  no  consideratio 

either  good  or  valuable — where  the  conveyance  is  a  mere  grat 

ity.     And  for  this  reason  the  Chancellor  supposes  it  neoedsar 

I  or  at  least  convenient  and  proper,  to  insert  a  consideration 

,  estop  the  grantor  from  denying  the  operation  of  the  deed  ai 

I  setting  up  a  resulting   trust ;  yet,  if  this  be  done  in  this  Stal 

I  it  is  insisted  that  the  grantee  may  still  lose  the  estate,  becaus 

in  certain  cases,  under  our  statute,  the  law  raises  a  presumptii 

that  the  estate  vests  in  a  manner  different  from  that  intends 

by  the  parties  and  apparent  on  the  face  of  the  deed  alone.    Up< 

I  such  a  construction,  a  married  woman  taking  Chancellor  W« 

worth  as  her  pilot  to  conduct  her  safely  past  Scylla,  would  1 

I  sure  to  fall  into  Charybdis. 

So,  also,  parol  evidence  was  admissible,  even  between  pa 
ties  and  privies,  in  a  Court  of  equity,  at  least,  to  show  that 
conveyance  absolute  on  its  face  was  intended  to  be  a  moi 
gage.  The  operation  of  the  deed  was  not  defeated  by  sho^ 
ing  that  no  interest  at  all  passed ;  but  it  was  controlled  in  stu 
*  a  manner  as  to  effectu/ite  the  intentions  of  the  parties,     hi 

such  evidence,  since  the  change  in  the  forms  of  proceedinj 
and  in  the  character  of  mortgages,  is  admitted  at  law  in  th 
State  and  in  New  York.  {Cunningham  v.  Hawkins,  27  Ca 
603;  15  New  York,  374.)  Thus,  a  change  in  the  oominc 
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law  rights  of  the  parties  necessitated  a  chi^nge  in  the  rulea>  (d 
evidence  to  give  effect  to  the  new  rights.  So,  also^  parol 
evidence  is  admissible  to  show  that  the  consideration  of  a 
deed  was  paid  by  a  stronger,  and  not  by  the  grantee,  for  the 
purpose  of  controlling  the  operation  of  the  deed  by  establishing 
a  trust  in  the  grantee  for  the  be$iefit  of  the  party  who  paid  the 
purchase  money*  But  I  shall  reserve  the  application  of  the 
principles  deduced  from  common  law  authorities  cited  till  after 
the  consideration  of  the  cases  arising  under  the  Spanish- 
Am^ican  law  bearing  upon  the  question. 

It  must  be  confessed  that  the  case  of  Brown  v.  Cobb,  10 
Louisiana  Beports,  180,  upon  an  imperfect  examination,  does 
seem  to.  support  the  view  of  the  appellant  But  the  civil 
code  of  Louisiana  modifies  in  many  particulars  the  Spani^ 
law  as  it  prevailed  in  Mexico,  and  formerly  in  Louisiana  and 
other  Spanish-American  provinces.  It  r^ulates  very  minutely 
the  rights  and  duties  of  husband  and  wife  by  many  provisiozis 
applicable  to  almost  every  conceivable  variety  of  circuan- 
stances.  Generally,  the  property  may  be  separate  or  common^ 
and  the  wife's  separate  property  may  be  dotal  and  extra  dotal, 
or  paraphernal.  She  may  manage  her  paraphernal  property 
herself,  or  allow  her  husband  to  manage  it,  or  they  may 
manage  it  together  indifferently ;  and,  when .  the  wife  has 
allowed  the  husband  to  administer  it,  she  may  withdraw  it 
from  his  administration.  So  the  husband  may  administer  his 
own  separate  property  separately,  or  he  may  mingle  it  with 
the  common  property.  But,  under  all  these  different  circum- 
stances, the  rights  of  the  parties  as  to  the  investments  of  the 
proceeds  of  their  separate  property  may  vary  with  the  circum- 
stances. It  will  be  found  by  consulting  the  various  decisions, 
that,  under  some  circumstances,  property  purchased  with 
separate  property  will  still  be  separate;  under  others,  that  it 
will  be  common  property,  with  a  charge  upon  the  community 
property  in  favor  of  the  spouse  whose  separate  funds  were 
used  for  the  amount  due,  and  a  tacit  mortgage  to  secure  it. 
(See  Louisiana  Code,  Articles  2,305  to  2,412.)  Now,  if  the 
ease  wOf  Brown  v.  Cobb  cannot  be  referred  to  some  of  thefe 
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provisions  applicable  to  special  circumstances — and  in  a  latei 
case  the  Court  attempt  to  so  refer  it — ^it  is  inconsistent  wid 
many  subsequent  oases,  both  in  Louisiana  and  Texas,  and  ii 
therefore  overruled.  Article  two  thousand  three  hundrec 
seventy-one  of  the  Louisiana  Code  is  as  follows:  "Thii 
partnership  or  community  consists  of  the  profits  of  all  th< 
effects  of  which  the  husband  has  the  administration  and  enjoy 
ment,  either  of  right  or  in  fact^  of  the  produce  of  the  reciproca 
industry  and  labor  of  both  husband  and  wife,  and  of  th< 
estates  which  they  may  acquire  during  the  marriage,  eithe: 
by  donations  made  jointly  to  th^i  both,  or  by  purchase,  o: 
in  any  other  similar  way,  even  although  the  purchase  be  onl; 
in  the  name  of  one  of  the  two,  and  not  of  both,  "because  in  tha 
case  the  period  of  time  when  the  purchase  is  made  is  alon 
attended  to,  and  not  the  person  who  made  the  purchase/' 

Notwithstanding  the  closing  paragraph,  ^*  because  in  tha 
case  the  period  of  time  when  the  purchase  is  made  is  alon 
attended  to,  and  not  the  person  who  made  the  purchase/'  i 
is  clear  from  the  decisions  under  that  code,  that  it  may  b 
shown  that  the  consideration  money  came  from  the  pars 
phemal  property  of  the  wife,  for  the  purpose  of  establishin. 
the  paraphernal  character  of  the  estate  purchased.  In  th 
case  of  Domingusz  v.  Lee,  17  La.  297,  this  principle  wa 
upheld.  The  wife  inherited  one  thousand  one  himdred  dollai 
from  her  father,  which  came  into  the  hands  of  her  tutor.  H 
having  in  some  way  misapplied  the  funds  and  being  unable  t 
pay  it,  conveyed  to  her  a  lot  in  satisfaction  of  a  part  of  th 
demand,  called,  in  the  law  phrajse  of  Louisiana,  "a  datum  e 
pcdemenl" — a  giving  in  payment.  The  husband  and  wif 
afterward  mortgaged  the  lot  to  raise  funds  to  make  improve 
'  ments  and  ameliorations  upon  it  In  this  condition  it  wa 
seized  on  an  execution  against  the  husband.  The  wif 
obtained  an  injunction  against  a  sale  on  the  ground  that  i 
was  her  separate  property.  It  is  true  the  Judge  says  in  th 
opinion,  "from  the  stipulation  in  the  act  of  sale,  the  lot  s 
received  in  payment  became  her  paraphernal  property:"  bu 
it  is  also  manifest  that  other  evidence  was  admitted,  for  th 
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the  statement  of  the  case  also  say:     ^^  The  evidence 

the  plaintiff  really  received  the  hi  of  grtnmd  de- 
\er  petition,  in  part  payment  of  the  amovni  due  her 
n,"  eta,  stating  the  facta  of  the  case.  The  Court 
nd  itself  to  be  separate  property  and  say:  ^^  It  is 
general  rule,  that  the  law  oonaiders  U>  be  common 
at  which  is  acquired  by  the  husband  and  wife  during 
^  although  the  purchase  be  only  in  the  name  of  one 

and  not  of  both.  (La.  Code,  Art  2,371 ;  10  La. 
The  reason  is,  in  that  case,  the  period  of  time 
mrchase  is  made  is  alone  attended  to,  and  not  the 
omade  it  But  we  are  not  ready  to  say  that  no  dis- 
ght  to  be  made  when  the  property  ie  clearly  shovrn 
en  bought  with  the  sepaa-ate  funds  of  one  of  the 
d  particularly  with  funds  of  the  wife  which  never 
r  the  administration  of  the  husband.  (1  La.  Bep. 
is  a  well  settled  doctrine  in  our  jurispfudence  that 
nved  during  the  marriage,  even  by  the  husband 

of  his  wife,  does  not  fall  into  the  community  bui 
T  separate  property.  (7  lb.  292.)  According  to 
61  of  the  Louisiana  Oode  the  wife  has  the  right  to 

personally  her  paraphernal  property  without  the 
>f  her  husband ;  and  by  the  Article  2,315,  parapher- 
Idered  as  the  separalie  property  of  the  wifa     There 

results  from  these  provisions  of  the  law  a  pow^ 
the  wife  to  administer  alone  her  paraphernal  estate 
jes,  and  a  right  to  alienate  her  separate  property  and 
ir  paraphernal  funds  in  whatever  manfier  she  thinks 
most  advantageous  to  her  iniere^/ provided  she  does 
3  authorization  of  her  husband.  She  may  even 
I  administration  of  her  extra-dotal  property,  provi- 
ded to  her  husband,  and 'also  demand  restitution  of 
J  object  or  price  of  it  whenever  she  chooses."     (La. 

2,868;  [8  Martin  N.  S.  228,]  p.  299.)  S(Mne  of 
ticms  before  suggested,  arising  from  allowing  her 

administer  the  separate  estate,  are  then  alluded  to 
Ige.     The  lot  is  held  to  be  separate  property,  but 
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the  improvements  made  by  funds  not  coming  from  the  « 
rate  estate  of  the  wife  were  held  to  be  subject  to  sale, 
case  of  Coineau  v.  Fontenot,  19  La.  406,  goes  upon  one  of 
distinctions  before  alluded  to — and  the  opinion  in  this  < 
shows  that  Brown  r.  Cobh  goes  upon  the.  same  distinction, 
the  Court  on  this  ground  distinguishes  them  from  Doming 
V.  Lee.  The  suit  is  for  a  separation  of  property,  and  the  q 
tion  was,  whether  a  slave,  Kose,  and  her  children  were 
separate  property  of  the  wife  or  community  property.  ' 
husband  had  the  admimstration  of  ail  the  provoHy,  Rud 
previously  sold  one  of  the  children.  The  slave,  Bose, 
been  conveyed  to  him  by  notarial  a^t  by  the  plaintiff's  mot 
withotd  the  consent  of  the  wife,  but  the  consideration  waa  sc 
hundred  and  fifty  dollars,  due  the  wife  as  a  part  of  her  iiih< 
ance.  The  Court  say:  "We  cannot  distinguish  this  i 
from  that  reported  in  the  10th  La,  Eep.  180,  in  which 
held  that  property  purchased  during  the  marriage,  by 
husband  and  in  his  name,  though  bought  with  the  funds 
the  wife,  belongs  to  the  community.  In  Domingtiez  v.  j 
17  La.  Rep.  295,  we  ruled,  it  is  true,  that  property  acqnirec 
the  wife  by  a  dation  en  paiement,  made  to  her  by  her  tutor, 
which  never  came  under  the  husband's  administration,  i 
constitutes  her  separate  or  paraphernal  property.  The 
cases  are  quite  distinct  In  the  one  the  husband,  employ 
a  fund  belonging  to  the  wife,  in  the  purchase  of  propertj 
his  own  name,  without  her  consent,  becomes  the  owner  as  1: 
of  the  community,  and  owes  to  his  wife  the  amount  t 
employed.  In  the  other,  the  wife,  who  has  retained 
administration  of  her  paraphernal  property,  employs  it  her 
in  the  acquisition  of  other  property,  with  his  consent, 
receives  a  dation  en  paiement  from  her  own  debtor."  ' 
Court,  in  addition  to  the  fact  of  the  administration  by 
husband,  seems  to  attach  some  weight  to  the  fact  that 
purchase  was  without  the  wife's  consent,  and  that  it  migh 
more  to  her  interest  in  such  case  to  hold  the  slave  to  be] 
to  the  community,  with  a  charge  against  it  in  her  favor 
its  vfdue^     iFor  it  is  said:    "  Suj^KJse  tlie  slave.  Rose,  ] 
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sed  with  the  funds  inherited  by  the  wife,  instead  of  becom- 
the  mother  of  several  children,  had  died.  According  to 
argument  of  the  plaintiff,  this  loss  would  have  fallen  upon 
,  although  the  purchase  had  been  made,  without  her  con- 
t,  by  her  husband,  who  had  taken  upon  himself  and  was 
)on3ible  for  the  administration  of  her  paraphernal  estate," 
408.) 

f  the  two  cases  of  Brown  v.  Cohh  and  Oomeau  v,  Fontenot 
DOt  depend  upon  the  modifications  made  by  the  Louisiana 
3,  subsequent  cases  clearly  overrule  them, 
?be  case  of  Terrell  v,  Cutrer,  1  Rob.  867,  it  seems  to  me, 
arely  overrules  Brown  v.  Cohh.  The  question  whether 
d1  evidence  is  admissible  to  show  that  the  purchase  money 
a  slave  conveyed  by  deed  was  paid  out  of  the  separate 
perty  of  the  wife,  with  a  view  of  controlling  the  operation 
he  deed  in  her  favor,  was  made  and  directly  decide  in  the 
•mative.  The  plaintiff,  a  married  woman,  claimed  aff  her 
irate  property  two  slaves,  which  her  husband  had  turned 
to  his  creditors.  The  slaves  had  been  purchased  by  the 
e  with  funds  in  the  hands  of  her  husband  derived  irom  the 
ite  of  the  wife's  father.  It  was  claimed  that  in  order  to 
vent  the  property  purchased  from  becoming  a  part  of  the 
imunity,  it  must  be  declared  on  the  part  of  the  wife,  "6y 
trial  act/*  that  is,  in  the  instrument  of  conveyance  (or 
it  answers  to  our  conveyance,)  itself,  that  she  purchases 
her  sole  account,  and  from  what  source  she  obtained  the 
ley  given  in  payment.  The  Court  say : "  On  the  trial  it 
r  objected  thai  parol  evidence  was  inadmissible  to  prove  that 
slaves  were  purchased  with  paraphernal  funds;  and  the 
^ndant  took  a  biU  of  exceptions  to  its  admission^  notwithstand- 
his  objections.  It  was  objected  to  on  the  ground  that  such 
of  was  against  and  beyond  what  was  contained  in  the  written 
tract,  and  could  not  be  introduced  without  showing  that  the 
'e  was  in  the  actual  administration  of  her  paraphernal 
►perty.  The  Court,  in  our  opinion,  did  not  err  in  admitting 
evidence.  It  does  not  appear  to  us  thai  the  evidence  that  the 
Vol.  xxXrf-*a 
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price  stated  to  have  been  paid  was  in  fact  paid  out  of  the  prop 
funds  of  the  wife,  is  repugnant  to  the  deed  itself;  and  as  tl 
wife  has  at  any  time  the  right  of  resuming  the  administrati< 
of  her  paraphernal  property,  and  it  belongs  legally  to  her,  \ 
see  no  necessity  for  proving  that  she  had  the  actual  admini 
tration  at  the  time  that  she  appropriated  a  part  of  it  to  tl 
purchase  of  the  slaves,  with  her  husband's  consent.  That  a 
alone  was  one  of  administration  and  was  done  with  the  co 
sent  of  the  husband.  The  bare  receipt  of  the  money  by  h 
husband  does  not  alone  show  that  she  had  confided  to  him  tl 
administration.  On  the  contrary  a  part  of  it  was  employe 
by  her  agent  in  Kentucky,  under  her  orders,  and  was  invests 
in  the  purchase  of  one  of  the  slaves  in  dispute.  If  the  slav( 
had  died,  and  the  wife  had  claimed  of  the  syndic^  as  a  del 
due  her,  the  amount  derived  from  her  father's  estate,  we  thii 
under  all  the  circumstances  of  this  case  that  she  could  n 
have  recovered;  because  the  investment  of  the  amount  I 
her,  even  during  the  marriage,  would  be  considered  as  a  val: 
contract  It  is  difficult  to  find  any  real  distinction  between  th 
case  and  that  of  Dominguez  v.  Lee,  17  La.  300.  In  that  ca 
we  held,  that  when  the  wife  retains  the  administration  of  h 
paraphernal  estate,  and  the  title  is  taken  in  her  name,  eith< 
as  a  purchase  with  the  funds  which  she  administers  withoi 
the  assistance  of  her  husband,  or  as  a  dation  en  paiemeni  ma< 
to  her  by  a  debtor  of  a  separate  and  paraphernal  daim,  tl 
property  thus  acquired  remains  paraphernal  and  does  not  fa 
into  the  community  of  acquets  and  gains.  We  readily  adm 
that  the  subject  is  not  free  from  difficulties,  growing  out  < 
the  very  general  dispositions  of  the  law  applicable  to  sue 
cases.  The  wife's  right  to  sell  or  otherwise  alienate,  and 
administer  her  paraphernal  property,  is  clear.  Her  right 
reinvest  the  proceeds  of  her  property  thus  disposed  of  won] 
seem  to  be  but  a  corollary  from  tJiat  principla  It  wou 
perhaps  be  a  safe  and  proper  precaution  to  require  that  sm 
contracts  should  be  by  authentic  act,  as  contended  for  by  t) 
defendant's  counsel;  but  we  wre  not  aware  that  any  law  requir 
it,  and  we  have  never  recognized  its  necessity  to  their  validity 
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368.)  The  same  principle  is  implied  and  recognized,  and 
reU  V.  Culrer  cited  as  settling  the  law  upon  this  point  in 
'shaU  V.  Mullen,  3  Eob.  328.  The  wife  claimed  a  lot 
phased  during  the  existence  of  the  community  of  acquets, 
conveyed  to  the  wife.  On  the  trial  "  it  was  attempted  to 
iroved  that  it  had  been  paid  for  with  paraphernal  funds; 
the  Judge  thought  that  allegation  not  sufficiently  estab- 
)d."  On  appeal  the  Court  says:  "We  can  find  no  evi- 
!e  to  satisfy  us  that  the  lot  was  paid  for  out  of  the 
phemal  funds  of  the  wife.  The  deed  of  sale  does  not 
1  it  with  any  certainty,  and  there  %$  no  other  evidence  to 
e  it  *  *  *  As  the  case  now  stands^  all  the  principles 
Ived  in  it  have  been  settled  in  the  cases  of  Terrell  v. 
-er  and  BeHie  v.  Walker,  1  Eob.  867,  431.'*  Terrell  v. 
■er  was  again  sanctioned  in  BoiLSse  v.  Wheeler,  4  Kob.  118. 

idea  would  seem,  from  this  and  some  other  cases,  to  be, 
when  the  wife  allows  her  husband  to  administer  her  para- 
nal  estate,  and  to  sell,  invest  and  reinvest  the  proceeds  of 
property  purchased,  it  becomes  common  upon  the  principle 
be  implied  assent  of  the  wife  that  it  should  be  so;  and 

in  such  cases  there  is  a  charge  and  mortgage  upon  the 
►and's  estate  to  the  amount  thus  appropriated  in  favor  of 
paraphernal  property  of  the  wife. 

be  principle  of  these  cases  w^s  again  affirmed  in  Brovssant 
'er  Husband  ei  al.,  11  Lou.  An.  448.     The  slave  in  ques- 

had  been  sold  to  the  wife,  with  the  consent  of  her 
and,  for  the  price  of  five  himdred  and  forty  dollars,  as^ 
essed  in  the  a^ct  of  sale.  There  was  some  question  as  to 
mfficiency  of  the  proof  to  identify  the  source  ^vhence  the 
base  money  was  derived,  and  the  Court  thouj^ht  the 
imstances  required  "that  the  case  should  be  remanded 
I  new  trial,  and  to  enable  the  parties  to  furnish  any  further 
mce  in  their  power/*  Of  course  it  must  have  been  efH« 
e  dehors  "the  act  of  sale'*  —  the  conveyance.  And  the 
)  principle  was  again  sanctioned  in  Gonor  v.  Her  Hus- 
I,  11  Eob.  672.  But  this  case  is  more  nearly  on  all 
B  upon  the  precise  point  in  question  with  the  case  now 
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under  consideration,  and  I  shall  reserve  further  comment 
I  come  to  the  exact  point.    Again,  in  Metcalf  v.  Clark,  8 
An.  287,  the  CJourt  approve  the  foregoing  cases,  and  ans^ 
satisfactorily,  it  seems  to  me,  the  suggestions  relating  to 
liability  of  purchasers  to  be  misled  to  their  injury  by 
apparent  record  title,  and  the  further  suggestion  as  to 
necessity  of  reciting  all  the  facts  in  the  conveyance  —  on  tl 
points  fully  sustaining  the  principle  determined  in  Ramsi 
V.  Fuller,  28  CaL  37.     The  Court  say,  (pw  287) :  "But  i 
urged  that  the  investment  of  the  paraphernal  funds  shoidd 
expressed  in  the  Act  by  which  the  wife  acquires  the  propei 
The  objection  does  not  appear  to  us  to  be  founded  in  law. 
regard  to  creditors,  such  a  statement  would  of  itself  be  with 
effect,  except  in  giving  notice  to  third  persons.     But  as  the  I 
band  is  the  head  and  master  of  the  community,  having  alone 
administration,  a  purchase  in  the  nams  of  the  wife  would  no\ 
m  the  usual  course  of  business,  and  consequently  would  be  s\ 
dent  to  put  third  persons  upon  inquiry.     As  this  rule  seemi 
be  applicable  to  promissory  notes  signed  by  the  wife,  we 
no  reason  why  it  should  not  be  equally  applicable  to  ot 
contracts  entered  into  by  her.     The  wife,  if  required,  woulc 
bound  in  all  cases  to  establish  the  reality  of  the  sale  to  her  del 
the  act;  and  the  same  proof  would  also  be  necessary  in  orde\ 
makeherachnowledgmeniinthe  act  binding  upon  her."     TI 
in  Louisiana,  even  though  the  conveyance  —  the  act  of  sah 
should  upon  its  face  expressly  state  that  the  land  is  oonve 
to  the  wife  to  her  separate  use,  and  was  paid  for  out  of 
separate  estate  and  every  fact  necessary  to  show  that  it 
intended  to  vest  a  separate  estate,  yet,  in  a  contest  with 
husband,  or  anybody  claiming  under  him,  the  presumption 
law  would  seem  to  be,  that  the  deed  operated  to  convey 
estate  in  common,  subject  to  the  absolute  disposal  of  the  1: 
band,  and  "  the  wife,  if  required,  would  be  bound  in  all  cf 
to  establish  the  reality  of  the  sale  to  her  dehors  the  act ; "  t 
is  to  say,  give  other  evidence  dehors  the  deed  to  control 
operation,  for  it  is  claimed  that  the  apparent  operation  of 
deed  is  in  law  its  real  operation.    Ta  the  same  effect,  as 
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s  burden  thrown  upon  the  wife^  is  Forbes  v.  Forbes,  11 
.  An.  326,  Clark  V.  Norwood,  12  La.  An.  698.  But  to 
ai  end  is  this  evidence  to  be  introduced  unlesSf  when  it  has 
m  received)  it  shall  control  the  operation  of  the  deed  in 
:ordance  with  the  real  facts  of  the  case,  against  the  operation 
ich  the  law  says  it  shail  have  upon  the  fade  of  the  instrument 

3lft 

We  will  now  consider  the  cases  in  Texas,  where,  it  is 
derstood,  there  have  been  less  modifications  of  the  Spanish 
7  in  respect  to  marital  rights,  as  it  prevailed  in  Mexico^ 
aisiana,  Texas  and  California,  than  was  made  by  the  Louis- 
la  Oode.  In  Love  v.  Bobertwn,  7  Texas,  8,  the  contest 
B  about  two  slaves  between  the  widow  who  claimed  them 
be  common  property  and  the  heir,  who  claimed  them  to 
the  separate  property  of  the  husband,  his  father.  The 
rehase  money  of  one  and  part  of  that  of  the  other  was  paid 
;  of  funds,  the  proceeds  of  sales  of  property  inherited  by 

hud>and,  and  the  balance  for  the  latter  out  of  the  common 
^perty.  The  Court  cite  the  Spanish  law  and  some  of  the 
iiisiana  cases  above  cited,  and  say  (p.  10) :  "  From  the^e 
68  it  seems  clear  that  property  purchased  with  the  separate 
individual  money  of  either  husband  or  wife  does  not  neoe.s- 
ily  belong  to  the  community.  ♦  ♦  ♦  Accordingly,  in 
Intyre  v.  Chappell,  we  held  that  negroes  received  by  the 
iband  during  the  marriage,  in  discharge  of  a  debt  due  him 
property  which  he  had  sold  previous  to  the  marriage,  were 

separate  property.  .  It  is  difficult  to  perceive  any  real 
tinction  between  this  case  and  that.  In  the  case  of  a 
•chase  made  during  the  marriage,  it  will  in  general  be  mon- 
icult  to  prove  the  individual  ownership  of  the  money,  frotii 
Eit  source  it  was  derived,  and  whose  money  was  realty 
ployed  in  making  the  acquisition,  than  in  the  case  of  the 
re  exchange  of  one  article  for  another.  A  greater  burden 
proof  will  devolve  on  the  claimant.  The  presumption  tha"^ 
perty  purchased  during  the  marriage  was  community 
perty,  would  certainly  be  very  cogent,  and  would  require 
^e  repelled  by  clear  and  conclusive  proof.    But  when  it  is 
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established,  as  in  this  case,  dearly  and  conclusively,  that  tl 
property  was  purchased  with  the  separate  money  of  one 
the  parties,  no  reason  is  perceived  why  it  should  have  a  des 
nation  different  from  that  of  property  received  in  payment 
a  debt  due  the  party,  or  why  it  should  not  remain,  in  tiie  o 
case  as  well  as  ill  the  other,  the  separate  property  of  tl 
party  with  whose  money  it  was  purchased.  Why  shou 
not  the  property  purchased  with  the  proceeds  of  ibe  pat: 
mony  receive  the  same  direction  as  property  received  in  li' 
of  those  proceeds?"  The  Court  held  one  of  the  slaves,  and 
pro  rata  interest  in  the  other,  to  be  separate  property.  The 
was  no  question  of  admissibility  of  evidence  in  this  case  ma 
or  argued,  it  is  true;  but  it  was  assumed  that  the  real  f(u 
might  he  proved. 

In  Huston  v.  Cwl,  8  Texas,  240,  the  contest  was  betwo 
the  wife,  who  claimed  a  slave  as  her  separate  property,  ai 
creditors  of  the  husband.  There  was  a  bill  of  sale  in  t 
name  of  the  wife»  and  evidence  dehors  the  instrument  up 
the  question  as  to  who  furnished  the  consideration.  T 
Court  say  (page  242)  "It  is  the  settled  doctrine  and  law  tl 
property  purchased  during  the  marriage,  whether  the  conv( 
ance  be  made  to  the  husband  or  wife  separately,  or  to  the 
jointly,  is  presimied  to  belong  to  the  community.*  This  p: 
simiption  may  be  rebutted  by  clear  and  satisfactory  proof  tl 
the  purchase  was  made  with  the  separate  funds  of  either  hi 
band  or  wife^  in  which  case  it  remains  the  separate  property 
the  party  whose  money  was  employed  in  the  acquisitic 
(Scott  &  Solomon  v.  Manga/rd  et  ux,,  Dallam,  548 ;  Mclnty 
V.  Chappell,  4  Texas,  187;  Love  and  Wife  v.  Robertson, 
Texas.)"  So  in  Ross  v.  Houston,  11  Texas,  326,  the  Coi 
say:  "The  consequence  is  that  to  maintain  the  character 
separate  property  it  is  not  necessary  that  the  property 
either  husband  or  wife  should  be  preserved  in  specie  or  kir 
It  may  undergo  mutations  and  changes,  amd  still  remain  sej 
rate  property;  and  as  long  as  it  can  be  clearly  and  indispiUab 
traced  and  identified,  its  distinctive  character  wUl  remain 
See,  also,  Parker  v.  Chance,  where  the  Mexican  law  is  cit 
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the  same  eflFect.     (lb.  516.)     Of  course  to  trace  the  prop- 

V  through  its  ^^  mutations  and  changes ''  in  such  a  manner 

to  sustain  the  interests  of  the  wife^  requires  evidence  other 

n  written,  and  even  against  it.     In  Chapman  v.  AUen,  15 

sas,  288,  where  the  bill  of  sale  purported  ''  to  he  in  consid- 

Hon  of  valuable  services  rendered  by  the  claimant,  and  one 

lar  in  hand  paid/*  the  right  to  show  by  parol  testimony 

t  the  consideration  was  really  received  from  the  inheritance 

the  wife  was  recognized,  although  not  necessarily  decided. 

e  case  of  Smith  v.  Strahan,  16  Texas,  315,  is  another  illua- 

tion  of  the  great  freedom  of  inquiry  into  the  real  facts  of 

I  case  allowable  in  transactions  relating  to  marital  rights 

der  a  system  entirely  similar  to  ours.     The  suit  was  by  Xhe 

rs  of  the  wife  against  the  surviving  husband  for  a  partition 

four  hundred  acres  of  land  conveyed  to  the  wife  during  her  /  >^ 

^erture  for  a  money  consideration  —  the  money  having  been  ij, 

imhed  by  the  husba/nd  out  of  his  separate  property,  and  the  \'' 

iveyanee  having  been  made  to  the  wife  by  directum  of  the 

iband.     The  heirs  claimed  the  land  as  separate  property  of 

)  wife,  and  the  husband  claimed  it  as  his  separate  property. 

rol  testimony  was  imiroduced  to  show  that  in  paying  for  the 

d  out  6i  his  separate  property  and  taking  the  title  in  the 

ne  of  his  wife,  the  husband  did  not  intend  it  as  a  gift  to 

I  wife,  and  there  was  a  resulting  trust  in  his  favor.     It  was 

d,  in  a  well  reasoned  opinion,  that  when  a  husband  pur- 

Lses  land  with  funds  belonging  to  his  separate  estate  and 

:es  the  deed  in  the  name  of  his  wife,  the  presumption  of 

7  is  that  he  intends  it  as  a  provision  for  the  wife,  and  that 

I  title  vests  as  a  separate  estate  in  the  wife.     But  it  was 

iher  held  that  this  presumption  might  be  rebutted  by  parol 

dence.     No  such  presumption,    however,    arises   when   he 

^s  for  ihe  land  out  of  the  common  property,  for  in  that  case 

!  law  determines  the  operation  of  the  deed.     It  having  been 

itended  that  the  wife  could  not  be  a  trustee  for  the  hus- 

id,  the  Court  say,  (p.  321)  :  "  This  principle  has  little  or  no 

tie  under  our  system  of  laws  and  of  marital  rights.     The 

ht  of  the  wife,  under  our  laws,  to  hold  property  is  coequal 
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with  that  of  the  husband,  and  upon  evidence  it  may  be  sh( 
that  property  in  the  name  of  one  is  really  held  for  the  ben 
of  the  other.  It  is  very  true  that  the  wife  is  under  the  1 
den,  or,  as  the  law  intends,  under  the  protection,  of  8< 
legal  disabilities,  even  with  reference  to  her  separate  pi 
erty ;  but  these  have  reference  to  the  mode  of  alienation, 
not  to  any  claim  of  the  husband  over  such  property,  j 
vxoris,  for  he  has  none  except  that  of  management  and 
incidents.  At  all  events,  where  the  fundamental  principle 
the  marital  relation  is  that  whatever  may  be  the  unity  of  ] 
sons,  there  is  no  unity  of  estates,  there  c^  be  no  such  rule 
that  the  wife  cannot  be  a  trustee  for  the  husband  in  any  s€ 
which  woiUd  preclude  evidence,  showing  that  although  propi 
is  in  her  name,  it  was  intended  for  the  benefit  of  the  hvsbat 
Again,  as  to  the  effect  of  the  deed,  (lb.  232)  :  "  The  legal  ej 
and  operation  of  the  deed  is  to  vest  the  property  in  the  w 
This  effect  would  be  rebutted  in  case  a  stranger  were 
nominee  in  the  purchase.  But  the  wife  is  not  as  a  strai 
to  the  husband.  She  has  distinct  rights  and  a  separate  est 
but  he  is  bound  for  her  support  and  maintenance,  not  onlj 
law,  but  from  impulses  of  affection;  and  a  conveyance  to 
when  the  purchase  money  is  advanced  by  himself,  is  no 
be  presumed  prima  fade  an  arrangement  for  his  convenie 
but  as  imparting  to  the  wife  a  substantial  benefit,  and  ves 
in  her  the  whole  interest  as  well  legal  as  beneficiaL  Thi 
bvi  a  presumption,  and  m^y  be  rebutted  by  evidence;  but 
wife  and  her  privies  are  entitled  to  the  benefit  of  this 
sumption,  and  the  Court  erred  in  refusing  to  instruct  the  j 
that  such  was  the  inference  of  the  law.^'  And  further,  a 
the  distinction  between  the  community  and  separate  propc 
(lb.  323)  :  "  The  intention  of  the  husband,  in  taking  the 
veyance  of  community  property  in  the  name  of  his  wife, 
no  effect  upon  either  his  own,  or  the  rights  of  his  wife, 
law  prescribes  the  operation  of  such  deed,  irrespective  of 
motives  in  taking  it  in  either  the  name  of  the  husband  o: 
the  wife,  or  of  both  jointly;  for,  whether  taken  in  the 
form  or  the  other*  the  community  diaractor  of  the  propert 
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But  there  is  no  stich  rule  in  reference  to  their 
ate  estates,  and  it  could  not  be  applied  to  them,  without 
icing  much  embarrasement  and  confusion.  The  law  hav- 
ttached  no  unifonn  operation  to  a  purchase  by  a  husband, 
f  his  separate  funds,  in  the  name  of  the  wife,  the  question 
tention  of  the  husband,  in  so  taking' the  deed,  becomes  of 
notmt  importance,  for  upon  that  depends  its  operation. 
inference  of  law  is,  that  by  such  act  he  intended  an 
leement,  or  provision  for  the  wife/'  We  Tiave  then  in  the 
cUed  this  condition  of  things:  A  conveyance  of  land  to 
fife  upoil  a  money  consideration,  and  the  operaiion  of  the 
under  the  law  when  read  by  its  own  light  alone,  is  to  vest 
itle  in  the  community  subject  to  the  control  and  absolute 
sition  of  the  husband.  Bui  parol  evidence  is  admissible, 
idmitted,  to  show  thai  the  consideration  money  was  paid 
^  husband  out  of  his  separate  property  and  the  deed  by 
irection  taken  in  the  name  of  the  wife,  and  by  this  parol 
nee  the  effect  and  operation  of  the  deed  is  changed  and  the 
transmitted  in  another  direction,  for,  now,  in  the  language 
e  Court,  "  the  legal  effect  and  operaiion  of  the  deed  is  to 
Ihe  property  in  the  wife.**  But  again,  further  parol  testi- 
f  is  admissible  to  show,  thai,  in  fact,  it  was  not  the  inten- 
of  the  husband  to  maJce  a  provision  for  the  wife  out  of  his 
ate  estate,  and  the  legal  effect  and  operation  of  the  deed 
din  varied  and  the  property  transmitted  in  a  third  direc- 
ind  becomes  the  separate  property  of  the  husband. 

Claibome  v.  Tanner,  18  Tex.  70,  a  deed  of  land  to  a 
ied  woman  was  "for  the  consideration  of  two  thousand 
hundred  dollars  expressed  therein."  Testimony  was 
duced  showing  that  the  consideration  really  paid  oon- 
1  of  a  n^ro,  received  by  the  wife  from  her  father,  and  a 
of  oxen,  and  the  Supreme  Court  recognized  the  right  of 
wile  to  an  interest  in  the  land  as  separate  property  in 
jrtion  to  the  value  of  the  consideration  thus  furnished  by 

Thus,  I  think,  it  is  shown  by  an  unbroken  line  of 
ions  in  Louisiana  and  Texas,  with  the  exception,  perhaps. 
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of  two  or  three  early  cases  in  Louisiana  —  and  those  cases  se 
to  depend  upon  modifications  of  the  Spanish  laws  made 
the  code  of  that  State,  and  can  scarcely  be  called  exceptions 
that  parol  testimony  may  be  introduced  to  show  that  1 
money  consideration  expressed  in  a  conveyance  to  a  marri 
woman  came  from  her  separate  property  with  a  view  of  a 
trolling  the  operation  of  the  deed,  and  giving  it  an  eff 
different  from  that  which  the  law  says  it  shall  have,  if  c< 
strued  by  the  language  of  the  instrument  itself.  In  several 
the  cases  the  question  was  directly  made  and  determined,  a 
in  all  it  was  assumed  that  such  evidence  is  admil^ible,  and 
Texas,  at  leasts  the  unvarying  practice  of  the  Courts,  from  1 
foundation  of  the  State  Government  down  to  the  last  volu] 
of  its  reports  received  here,  has  been  to  admit  it  The  sa 
principle  is  strongly  implied  from  the  course  of  the  argumi 
and  the  tenor  of  the  quotations  in  this  State,  in  the  case 
Meyer  v.  Kinzer,  12  Cal.  247,  in  which  many  of  the  Louisia 
and  Texas  cases  were  cited.  The  statement  that  the  w 
must  show  by  clear  evidence  that  the  land  conveyed  to  1 
was  purchased  with  her  separate  funds^  in  order  to  rebut  i 
presumption  raised  by  the  law  that  it  belongs  to  the  comii 
nity,  neoessarily  assumes  thai  she  may  make  the  proof,  1 
same  implication  runs  through  many  other  cases  in  the  Ci 
fomia  Courts,  down  to  Raansdell  v.  Fuller,  in  which  case  ' 
question  was  neoessarily  involved.  It  is  true  the  quest 
was  not  raised  on  objection  to  evidence.  But  it  makes 
difference,  for,  when  the  facts  are  shown,  and  it  appears  tl 
the  matter  by  which  it  is  sought  to  control  the  operation 
the  deed  is  dehors  the  deed,  effect  cannot  properly  be  given 
it,  if  it  is  for  that  reason  irrelevant  and  inadmissible.  If  i1 
proper  to  give  effect  to  any  matter  when  proved,  which 
appears  must  have  been  proved  by  parol  or  not  at  all,  it  m 
be  proper  to  prove  it 

In  many  of  the  States  where  the  common  law  prevt 
recent  statutory  provisions  have  been  made,  authorizing  m 
ried  women  to  hold,  as  -their  separate  property,  such  prope 
as  they  had  before  marriage^  and  such  as  may  come  to  th 
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r  marriage  by  gift,  bequeet  or  devise.  In  Pennsylvania 
Act  of  1848  provides  that  "  every  species  and  description 
property,  whether  consisting  of  real,  personal  or  mixed, 
3h  may  bo  owned  by  or  belong  to  any  single  woman,  shall 
inue  to  be  the  property  of  snch  woman  as  fully  after  her 
riage  as  before;  and  all  such  property,  of  whatever  name 
rind,  which  shall  accrue  to  any  married  woman  during 
rture,  by  will,  descent,  deed  of  conveyance  or  otherwise, 
1  be  owned  and  enjoyed  by  such  married  women  as  her 

separate  property,"  etc  This  statute  is  much  broader 
ts  terms  than  our  own  constitutional  or  statutory  provi- 
;  for,  in  addition  to  will  and  descent,  it  says  ^*  deed  of 
)eyance  or  otherwise/'  Many  contests  have  already  arisen 
er  it,  sometimes  between  the  wife  and  administrators  of 
husband,  but  more  frequently  the  wife  and  creditors  of 
husband.  But  it  is  there  invariably  held  in  such  cases, 
,  notwithstanding  the  conveyance  is  to  the  wife,  she  must 
w  dehors  the  deed  that  the  purchase  money  was  paid  out 
ler  separate  property.  The  burden  of  proof  is  on  her.  It 
eld  that  the  presumption  of  law  arising  from  a  conveyance 
le  during  coverture  is,  that  the  money  paid  belongs  to  tlie 
band,  and  the  property  is  therefore  his,  and  the  wife  must 
It  this  presumption.  {Gamher  y.  Oamher,  18  Fa.  St  B. - 
;  Keeney  v.  Good,  21  lb.  356 ;  Vf inter  v.  V/alter,  37  lb. 
;  88  lb.  277;  44  lb.  193, '307;  47  lb.  227.)  A  similar 
itruction  is  put  upon  a  similar  law  in  Wisconsin :  "  When 
perty  is  claimed  by  a  married  woman  under  the  Act  of 
0  she  must  show  either  that  she  owned  it  at  the  time  of 
marriage,  or  else  acquired  it  afterward  by  gift,  bequest  or 
chase;  and  if  she  claim  it  by  pvrchase  the  omxs  rests  upon 
to  show  that  she  paid  for  it  with  funds  which  were  not  fur- 
led  by  the  husband/"  {Stanton  v.  Kink,  6  Wis.  338.) 
>o  also  in  Maine,  under  the  statute  of  1844.  (Clark  v. 
?5,  32  Maine,  32 ;  Eldredge  v.  Preble,  34  Maine,  148. )     But 

harsh  construction,  which  often  throws  an  almost  insuper- 
)  obstacle  in  the  way  of  the  enforcement  of  the  rights  of 
Tied  womea,  and,  in  many  instances^  doubtless,  would 
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effectually  nullify  the  benign  prcmsions  of  the  Act,  was  o 
ated  and  the  onus  probandi  cast  upon  the  other  party  by 
Act  of  1847.  (Winslow  v.  OUbreth,  50  Maine,.  93.)  If 
wife  must  make  the  proof  necessary  to  control  the  operatioi 
the  deed  in  her  favor  in  all  these  cases,  it  would  seem  to 
low,  as  a  matter  of  course,  that  she  may  do  ii.  And  that  pi 
must  necessarily  be  dehors  the  deed,  and  to  a  great  extent 
in  parol.  It  is  no  answer  to  say  that  the  wife  must  pres( 
the  evidence  in  the  recitals  and  covenants  of  her  deed, 
such  recitals  and  covenants,  under  our  Constitution  and  1 
would  not  be  conclusive,  if,  indeed,  prima  fade  evidence 
her  favor.  "  The  legal  presumption  is  that  the  slaves  bough 
the  plaintiff  pending  the  community  of  acquets  is  commw 
property.  The  unsupported  declaration  in  the  act  of  sale  i 
the  purchase  money  was  given  to  her  by  her  father  carmot  t 
elude  the  appellants,  who  were  strangers  to  the  act/'  (Fm 
V.  Forbes,  11  La.  An.  326.)  "But,  it  is  urged,  that 
investment  of  the  paraphernal  funds  should  be  expressed 
the  act  by  \diich  the  wife  acquires  the  property.  The  ob 
tion  does  not  appear  to  us  to  be  founded  in  law.  In  nsg 
to  creditors,  su^h  a  statement  would  of  itself  be  without  eff 
except  in  giving  notice  to  third  persons.  ♦  ♦  ♦  The  wife 
required,  would  be  bound  in  all  cases  to  e^ablish  the  realih 
the  sale  to  her  dehors  the  act;  and  the  same  proof  would  alsi 
necessary  in  order  to  make  her  acknowledgment  in  the  act  bi 
ing  upon  her.''  (Metcalf  v.  Clark,  8  La.  An.  287.)  The  r 
that  can  be  said  of  a  conveyance  expressed  to  be  in  consid 
tion  of  love  or  affection,  or  to  be  an  absolute  gift  wit! 
consideration,  is,  that  it  would  make  a  prima  facie  case 
favor  of  the  wife,  and  shift  the  burden  of  proof  of  the 
facts  upon  the  husband,  or  party  claiming  through  him.  1 
it  19  not  perfectly  clear  that  there  is  any  sound  reason 
making  this  distinction  between  conveyances  to  the  t 
expressed  to  be  gifts,  and  those  with  an  expressed  mo 
consideration.  For  the  first  presumption  of  the  law  aliw 
is,  that  the  grantee  named  is  lie  real  grantee,  and  the  wif 
as  competent  to  take  on  a  money  consideration  coming  £ 
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'  separate  property  as  by  gift.  The  fact  that  the  grantee 
I  husband  or  wife  is  another  fact  from  which  the  first  prc- 
Qption  is  set  aside,  and  another  presiunption  raised  that  the 
imunity  is  the  real  grantee,  and  it  makes  no  difference 
ether  this  £act  appears  in  or  dehors  the  deed,  for  when 
ertained  the  same  presumption  arises  in  either  case.  The 
J  difference  is,  that,  in  the  first  case,  one  more  of  the  con- 
[ling  facts  appears  in  the  deed.  And,  doubtless,  the  recital 
t  a  party  is  the  wife-  of  somfe  party  named  might  be  contra- 
ted,  if  not  true.  The  husband  has  the  management  and 
olute  power  of  disposition  over  the  common  property,  and 
fact  usually  exercises  it,  and  it  is  entirely  out  of  the  ordi- 
y  course  of  business  to  take  the  title  to  the  common  prop- 
er in  the  name  of  the  wife.  A  conveyance  really  for  a 
Qey  consideration  coming  from  the  connnon  fund  may,  for 
the  purposes  of  fraud,  as  well  be  expressed  to  be  a  gift,  as 
a  money  consideration.  Besides,  the  contest  must  always 
between  the  wife  and  the  husband,  or  between  parties 
naing  under,  and  standing  in  privity  with  them;  and,  for 
purposes  of  such  contests,  (he  husband  and  (hose  claiming 
mgh  him  are  strangers  to  the  deed,  and  tKe  recitals  and' 
enants  in  favor  of  the  wife  are  not  concliLsive  against  them. 
lat  sound  reason,  then,  is  there  for  the  distinction  requiring 
husband  and  claimants  under  him  to  shoulder  the  burden 
proof  in  the  one  case,  and  the  wife  in  the  other,  when  the 
band  or  claimants  under  him  are  concluded  by  neither? 
plying  the  same  rule  as  to  the  burden  of  proof  to  both, 
ler  form  of  conveyance  would  afford  equal  facilities  for 
ctieing  frauds  upon  others,  while  upon  applying  the  rule 
t  a  conveyance  to  the  wife  expressed  to  be  a  gift  makes  a 
ma  facie  case  in  favor  of  the  separate  property  of  the  wife, 
facilities  for  perpetrating  frauds  and  the  dangers  of  so 
ng  are  in  this  form  vastly  increased.  The  rights  of  the 
'e  in  California,  as  against  her  husband,  do  not  depend  upon 
•  contract,  or  the  recitals  and  covenants  therein  contained, 
;  upon  the  law  applied  to  the  facts  as  they  really  exist. 
!tion  two  of  die  Act  defining  the  rights  of  husband  and 
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wife  says:  "All  property  acquired  after  ^iie  marriage 
either  husband  or  wife,  except  such  as  may  be  acquired 
gift,  bequest,  devise  or  descent,  shall  be  c(^nmon  propert 
Under  the  settled  construction  of  this  provision  in  Califon 
Louisiana  and  Texasi  when  it  appears  thai  the  grantee  i 
married  woman  and  the  conveyance  is  upon  a  money  con 
oration,  the  presumption  at  once  arises  that  the  property 
common,  no  matter  what  the  terms  of  the  deed  may  be.  I 
from  this  very  fact  the  necessity  of  evidence*  dehors  the  ins! 
ment  arises;  not  between  grantor  and  thfs  nominal  gran 
for,  except  when  the  husband  himself  is  the  donor,  the  con 
never  arises  between  them,  or  their  privi/^s,  btii  between 
nominal  grantees  and  the  parties  who,  upon  the  face  of  the  di 
are  strangers 

Nor  is  there  any  greater  force  in  the  proposition  that 
wife  should  have  her  property  conveyed  to  trustees  with 
necessary  limitations,  as  at  common  law.  Both  the  Const 
tion  and  the  statute  make  her  capable  of  taking  in  her  ( 
name.  She  is  just  as  competent  to  take  lands  or  ot 
property  in  her  own  right  as  her  husband.  The  husband  i 
wife  in  this  respect  are  not  one  {)er8on.  The  common 
merger  of  the  wife  in  the  husband  is  to  this  extent,  at  le 
abrogated,  and  they  are  as  much  two  distinct  legal  entities 
any  two  men.  (Smith  v.  Strahan,  16  'Tex.  321.)  She 
only  has  the  capacity  to  take,  but  she  has  the  constitutic 
right  to  take,  hold  and  enjoy  in  her  own  name,  without 
intervention  of  trustees,  and  without  the  cumbersome  : 
chinery  incident  to  that  relation.  The  Constitution  ss 
"All  property,  both  real  and  personal,  of  the  wife,  ow 
or  claimed  by  her  before  marriage,  and  that  acquired  si 
wards  by  gift,  devise  or  descent,  shall  be  her  separate  prope 
(Art.  XI,  Section  14.)  And  the  rights  of  the  wife  upon 
state  of  facts  indicated  cannot  be  abrogated  by  legisla 
action.  Her  rights  depend  upon  the  facts  and  the  const 
tional  provision,  and  not  upon  the  terms  of  the  deed.  Seel 
one  of  the  Act  Refining  the  rights  of  husband  and  wife  is 
the  same  language.    There  is  nothing  here  requiring  a  woi 
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Dntemplation  of  marriage  to  convey  her  property  to  tnis- 
to  enable  her  to  enjoy  it  When,  after  marriage,  she 
her  separate  property,  and  inveeta  in  some  other  kind  of 
erty,  it  is  only  changing  its  form,  and  substantially  not  a 
acquisition.  If  she  has  a  right  to  take  and  hold  separate 
erty,  and  to  change  its  form,  she  must  be  entitled  to  trace 
rough  its  mutations  by  evidence. 

lit  it  may  be  said  that  the  position  thus  far  taken  and 
lined  by  the  numerous  decisions  cited  from  Louisiana  and 
18  nmy  be  admitted;  that  they  are  ca^es  where  the  mon^ 
[deration  expressed  has  been,  or  may  be,  shown  to  come 
I  a  particular  source;  that  the  facts  shown  are  not  incon- 
Qt  with  the  recitals  of  the  deed,  and  that  the  question  is 
precisely  the  same  as  that  in  the  case  at  bar,  where  there 
an  expressed  money  consideration,  and  the  offer  was,  not 
low  that  it  came  from  the  separate  property  of  the  wife, 
to  show  that  there  was  no  money  consideration  at  all.  I 
Lot,  however,  perceive  that  there  is  any  difference  in  the 
ciple  applicable  to  the  cases.  But  however  this  may  be, 
decisions  commented  upon  illustrate  the  subject  of  marital 
ts  as  they  exist  under  our  Constitution  and  laws,  and  the 
ciples  of  evidence  applicable  to  the  subject  They  also 
L  to  mB  to  involve  the  same  principle,  and  to  bear  dis- 
:ly  upon  the  real  questions  at  issue.  But  I  shall  now 
some  further  authorities,  which  appear  to  me  to  determine 
precise  question,  and  endeavor  to  show  that  it  is  substanr 
Y  identical  with  that  in  the  cases  already  discussed. 
he  case  of  Conception  Mariaima  Oonor  v.  Simon  Oonor, 
husband  (11  Rob.  526),  was  a  suit  for  separation  of 
»erty,  founded  upon  the  disorder  of  the  affairs  of  her 
land.  The  creditors  of  the  husband  intervened.  The 
itiff,  among  other  things,  claimed  a  slave,  Adelaide,  and 
increase,  as  her  separate  property.  She  alleged,  "that 
slave  was  conveyed  to  her  in  November,  1811,  by  act 
re  Pedesclauz,  a  Notary,  by  her  mother;  that,  although 
^nsideration  or  price  mentioned  in  the  act  was  two  hundred 
vrs,  the  estimated  value  of  the  girl,  then  aged  only  twelve 


f 


48 


Pbok  v.  Vaitdejnbk&g. 


[Sup.< 


f 

Opinion  of  Sawyer,  J, 


years,  yet  the  same  was  an  advance  made  io  her  by  her  ^nolhi 
and  that  therefore  the  slaves  are  her  own  separate  parapheri 
property,"  (p.  526.)  "  On  the  trial  the  plaintiff  ga^e  in  e 
dence,  a  copy  of  the  act  of  sale,  passed  before  Pedesclaux,  frc 
her  mother,  the  widow  Yienne,  to  herself,  and  accepted  by  h 
husband,  in  which  the  vendor  acknowledges  to  have  receiv 
two  hundred  dollars,  the  price,  from  the  present  plaintiff,  fl 
counsel  then  offered  in  evidence  the  deposition  of  certain  w 
nesses,  taken  under  commission,  to  prove  that  the  said  sa 
purporting  to  be  for  the  price  of  two  hundred  dollars,  pre 
ously  paid  by  the  purchaser,  was  in  fact  a  dation  en  paiemei 
and  thai  the  sla/oe  was  given  to  the  plaintiff  by  her  mother  as 
advance  upon  her  inheritance.  The  intervenors  objected,  on  t 
ground  thai  parol  evidence  is  inadmissible  to  vary  the  nature 
the  vrritten  contract,  or  to  show  that  the  contract  was  not  a  sa 
as  upon  its  face  it  purports  to  be;  but  the  Judge  presidi 
admitted  the  evidence  to  prove  that  tibe  slave  was  aequir 
with  the  funds  of  the  wife,  and  a  bill  of  exceptions  was  takei 
(p.  627.) 

On  appeal  the  question  was  as  to  the  admissibility  of  t 
parol  evidence,  and  the  Court,  after  disposing  of  ^' the  increas( 
^Jf  (P-  628):  '^It  only  remains  then  to  inquire  whetl 
Adelaide  became,  by  the  purchase,  the  sole  property  of  the  pla: 
tiff  or  that  of  the  commionity.  The  sale  is  in  her  name,  and  i 
vendor  acknowledges  thai  she  paid  the  consideration^^*  Afi 
citing  with  approbation  some  of  the  cases  before  referred  to 
this  opinion  upon  the  question  of  introducing  parol  evidence 
show  the  origin  of  the  consideration,  the  Court  say  (p.  528 
''The  case  now  before  the  Court  combes  within  the  spirit  of  i 
exception,  as  existing  under  the  Spanish  law,  as  well  as  the  co 
of  1825.  77^  oc^  acknowledges  that  the  plaintiff  had  paid  i 
price.  The  parol  evidence,  which  was  properly  admitted  (unc 
the  restriction  expressed  by  the  Judge),  because  it  does  t 
contradict  the  act  in  this  respect,  shows  that  Mrs.  Vienne,  t 
mother,  made  to  each  of  her  children  a  similar  advance. 
doea  not  appear  ever  to  hava  been  under  the  control  of  t 
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)aiid;  and  there  is  no  eircmnstanoe  which  creaies  the 
litest  suspicion  as  to  the  fairness  of  the  transaction." 
'he  case  is  as  nearly  identical  with  the  one  now  before  the 
rt  as  we  could  well  expect  to  find  one.  The  conveyance 
by  a  mother  to  her  daughter  by  notarial  act,  expressing 
oney  consideration  equal  to  the  full  value  of  the  slave,  at 
time.  Yet  there  was  in  fact  no  money  paid«  It  was 
ply  an  advance,  or  in  other  words,  it  was  substantially  a 
in  consideration  of  love  and  affection,  to  be  taken  into  con- 
ration,  it  is  true,  in  distributing  the  estate  of  the  mother 
r  her  death,  but  nevertheless  a  gift  ^^  The  mother  made 
ach  of  her  children  a  similar  advance,"  (p.  629.)  Parol 
imony  was  offered  to  contradict  the  expressed  consideration 
he  deed,  and  was  objected  to  by  the  creditors  of  the  bus- 
1  ^'  on  the  ground  that  parol  evidence  is  inadmissible  to 
r  the  nature  of  the  written  contract,  Cfr  to  show  that  the 
Tact  was  not  a  sale,  as  upon  its  face  it  purported  to  be." 
evidence  was  admitted,  and  on  appeal  held  to  be  prop- 
admitted.  The  Court  regard  the  principle  aa  identical 
1  that  established  by  the  cases  before  cited  in  this  opinion. 
the  case  at  bar,  the  conveyance  is  from  a  mother  to  each 
ler  eight  children,  conveying  to  each  an  undivided  ninth 
he  lands  described,  she  retaining  the  remaining  ninth  for 
lelf.  She  sets  out  by  naming  the  grantees  as  her  children, 
L  recites  the  granting  of  the  land  to  her  by  the  Mexican 
emment,  then  proceeds:  ** These  are,  therefore,  to  ao 
(fledge  that  my  before  mentioned  children  have  each 
interest  of  one  undivided  ninth  part  of  each  of  said 
^hos,  both  of  which  are  embraced  in  the  last  mentioned 
it,  and  are  entitled,  under  each  of  said  grants,  to  the 
>yment  of  the  same  in  common  with  me.  And  this  inden- 
5  further  witnesseth,  that  in  order  to  secure  fully  to  my 
[  children  the  aforesaid  interest  in  the  above  mentioned 
tits,  I,  the  said  Martina  Castro,  for  and  in  consideration  of 
natural  love  and  affection  which  I  have  and  bear  to  my 
I  diildren,  and  fot  the  further  sum  of  five  dollars  t6  me  i& 
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hand  paid^  at  and  before  the  sealing  and  delivery  of  th 
presents,  the  receipt  whereof  is  hereby  acknowledged,  h 
granted,  bargained,  sold  and  conveyed,"  etc  This  case  is^ 
there  is  any  difference,  stronger  than  that  of  Gonor  v.  i 
Hiisband,  for  it  shows  upon  its  face  an  intent  to  make  a  { 
or  advancement.  The  mother  even  seems  to  have  had 
idea  that  they  were  entitled  to  the  interest  conveyed,  perhi 
having  in  view  the  principles  of  the  Mexican  law,  that 
estate  must  come  to  them  after  her  decease.  But^  at 
events,  her  children  seem  to  have  been  treated  alike,  and 
parol  evidence  introduced  tended  to  show  substantially  w! 
was  shown  in  Oonor  v.  Gonor — a  gift  or  advance,  a  divis 
of  the  property  of  the  grantor  among  her  children  before  1 
death,  and  not  a  sale  for  a  money  consideration;  and  t 
would  also  be  clearly  consistent  with  the  intent  manifes 
on  the  face  of  the  deed,  for  at  the  worst  the  intent  is 
clearly  manifested  to  convey  on  a  consideration  of  love  f 
affection  as  for  the  sum  of  five  dollars,  and  wheu  differ 
considerations  are  expressed  I  can  perceive  no  more  propri 
in  holding  the  money  consideration  conclusive  than  the  c 
sideration  of  love  and  affection.  But,  at  least,  according 
several  of  the  cases  already  cited,  when  a  pan  of  the  cons 
eration  is  such  that  the  property  purchased  would  be  sepai 
property,  and  a  part  common  property,  the  property  p 
chased  should  be  divided  pro  rata,  and  in  that  view  it  mi^ 
be  necessary  t6  show  the  exact  amount  of  the  money  oom 
eration  paid. 

In  Higgvns  v.  Johnson,  20  Texas,  398,  the  contest  \ 
between  the  heirs  of  Mrs.  Johnson,  the  wife  of  Chaun 
Johnson,  and  the  grantees  and  creditors  of  the  husband.  1 
husband  bought  a  land  certificate  with  funds  of  the  oomi 
nity,  and  had  it  assigned  to  the  wife.  Thereupon  a  pat 
was  issued  for  one  third  of  a  league  of  land,  by  the  State 
Texas  to  the  wife,  sb  assignee  of  Daniel  WincheL  "Th 
was  a  bill  of  exceptions,  showing  that  the  defendants  (< 
heirs  of  the  mother)  offered  to  prove,  by  witness  J.  S.  Johns 
that  Chauncey  Johnson  gave  the  land  in  oontrovmy  to 
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wife  Emily  Johnsony  to  which  plaintiff  excepted."  The 
Supreme  Court  say:  ^^Bnt  one  question  is  presented  in  this 
case,  viz:  was  the  land  in  controversy  a  portion  of  the  coirt' 
munity  estate  of  Channcey  Johnson,  or  was  it  the  separate 
property  of  Emily,  his  wife?  The  certificate  was  conveyed 
and  the  patent  issued  to  his  wife;  but  the  purchase  being 
made  by  the  husband  with  community  funds,  and  it  being  the 
prima  facie  presumption  that  a  purchase,  though  in  the  name 
of  the  wife,  is  a  portion  of  the  common  property,  {he  question 
is  whether  the  declarations  of  the  husband,  oJt  the  time  of  the 
purchase,  are  such  as  to  repel  this  presumption,  and  amount  to 
a  gift  to  the  wife.  ♦  ♦  *  The  legal  effect  of  deeds,  as  a 
general  ruie,  is  io  vest  the  property  in  the  grantee.  And  when 
this  effect  is  varied  by  parol  evidence  —  when  it  is  shown  thai  i 

the  deed  is  not  the  true  expression  of  the  inteniion  of  the  parties, 
and  that  this  may  be  inferred  from  circumstances  outside  of  <%€ 
deed — the  intention  is  a  fact  to  be  established  by  proof;  and 
presumptions  of  such  intention  not  being  conclusive,  may,  on 
general  principles,  be  rebutted  by  evidence  to  the  contrary^ 
•  *  «  xhere  is  no  doubt  that  where  a  purchase  is  made 
with  community  funds,  a  mere  direction  by  the  husband  to 
the  vendor  to  execute  the  conveyance  to  the  wife  will  not  operate 
a  change  of  estate,  or  convert  community  into  the  vriie^s  separate 
property.  The  acquisitions  of  the  joint  or  separate  labor  or 
indnstry  of  the  partners  become  common  property;  and  as  a 
general  rule,  deducible  from  our  former  laws,  property  pur- 
diased  during  the  marriage,  whether  the  conveyance  be  in  the 
name  of  the  husband  or  the  wife,  or  in  the  names  of  both,  is 
prima,  fade  presumed  to  belong  to  the  community.  This,  how- 
ever, is  but  a  prcsumtion,  and  may  be  rebutted  by  proof  that  the 
separate  funds  of  either  partner  were  employed  in  making  the 
purchase;  and  if  so,  the  property  belongs  to  the  one  whose 
funds  were  employed  in  the  acquisition;  and  provided  also 
that  the  husband,  in  purchasing  widi  his  own  means,  takes 
the  deed  in  his  own  name;  for  if  this  be  in  the  name  of  the 
wife,  the  presumption  will  be  that  the  property  was  intended 
for  her  and  not  for  himself.    It  will  be  perceived  that  a  wide 
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doQr  is  open  for  the  admission  of  parol  evidence  to  explain  i 
modify  deeds  takeil  under  this  system  during  marriage. 
fa4ft,  a  deed  of  purchase  taken  in  the  name  of  the  husband  o\ 
the  wife,  has  a  twofold  aspect  or  character.  It  may  he  a  com 
ance  of  separate,  or  it  may  be  a  conveyance  of  common  proper 
though  as  a  general  rule  the  purchase  belongs  to  the  communi 
and  therefore  arises  the  presumption  that  though  the  dc 
upon  its  face,  conveys  a  separate  right  to  the  husband  or  w 
yet  the  ooliv^ance  is,  in  fact,  for  the  benefit  of  the  conu 
nity.  The  presumption  that  the  deed  to  the  husband  i 
conveyance  to  the  community  is,  under  ordinary  circumstan< 
much  more  strong  than  when  the  deed  is  to  the  wife.  [ 
husband  has  the  active  dominion  and  control  over  the  comi 
property.  He  can  alienate,  exchange  or  dispose  of  it,  with 
the  consent  of  his  partner  in  matrimony;  and  his  acts,  if 
done  with  a  fraudulent  intent  to  her  injury,  will  be  good. 
2Bell6  and  purchases  in  his  own  name.  Conveyances  are  rai 
taken  by. the  husband  in  the  joint  name  of  himself  and  w 
or  in  her  name  alone;  and  therefore  when  made  in  the  ns 
of  the  wife,  by  the  direction  of  the  husband,  the  presumpt 
that  the  property  belongs  to  the  common  gains  has  not 
f6roe  attached  to  it  when  arising  upon  a  deed  to  the  husba 
in  hts  own  name.  A  deed  to  the  wife  is  ordinarily  but  a  d 
to  the  oommunity;  yet,  as  she  may  possess  separate  propei 
a  conveyance  of  such  property  must  be  to  her  and  in  her  c 
name.  We  have  seen  that  a  mere  direction  by  the  husba 
when  purchasing  with  common  funds,  to  convey  to  the  w 
would  not  vest  in  her  any  separate  interest.  But  in  this  c 
there  was  more  than  a  mere  order  to  convey  to  the  wife.  3 
evidence  showed  to  the  satisfaction  of  the  jury,  and  we  th 
pretty  clearly,  that  the  husband  intended  to  make  her  a  gift 
the  certificate.  He  was  apprehensive  of  trouble  from  old  dc 
in  New  York;  and,  as  he  said^  he  wanted  his  wife  to  h 
something  for  the  benefit  of  the  family,  and  therefore 
assignment  to  her  of  the  certificate  and  not  to  himself.  If 
^ut*cha8e  had  been  with  his  own  money,  the  conveyance 
the  wife  would  of  itself  have  been  praeumptive  evidence  o: 
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gift  If  made  with  coxnmiuiity  f  unds^  will  not  the  deed,  under 
the  direction  of  the  husband  and  with  the  avowed  inienlian  of 
a  gift,  operate^in  the  eatne  way  to  convey  the  property  to  her  in 
her  separate  right  f  la  not,  in  both  eases,  the  only  questiot^  that 
of  the  intention  of  the  husband  f  In  theiormery  the  law  prima 
facie  preflnmes  the  intent  to  favor  the  wife;  in  die  latter^  the 
prima  facie  presumption  is  for  the  commnnity.  But  this  is 
rebutted  by  the  express  declarations  of  intention  by  the  husband 
to  make  provision  for  the  wife;  wnd  it  is  manifest  that  to  secure 
this  object  he  took  the  deed  in  her  separate  name.  Is  there  toy<^ 
thing  in  the  fact  that  this  was  c^Mnmunity  property  which 
would  disable  the  husband  from  converting  it  by  dcmation  into 
the  separate  property  of  his  partner  in  marriage?  He  had  the 
control  and  disposition  of  the  common  property.  He  could 
Bell  without  the  consent  of  his  conjugal  partner^  and  cofold 
doubtless,  as  under  our  former  laws,  make  such  moderatf 
donaticms  to  strangers  as  would  not  operate  a  fraud  upon  the 
wife.  She  has  also  dominion  in  the  property,  but  during  the 
Ufe  of  the  husband  it  is  not  m  actu  but  in  hdbiiu.  It  is  pasr 
sive.  A  husband  vested  with  such  enlarged  control,  even  to  th^ 
power  of  donation  in  a  limited  degree  to  strangers,  has  cer* 
tainly  authority  to  transfer  the  whole  interest  in  an  article  6i 
eommunity  property  to  the  wife  as  her  separate,  exclusive 
estate,  she  having  already  a  passive  though  undoubted  right 
to  a  moiety  of  the  property.  *  *  *  The  debts  which  are 
pressing  the  property  were  contracted  long  after  the  donatioii 
to  the  wife,  and  those  creditors  cannot  set  up  that  the  eonveyr 
ance  was  in  fraud  of  their  rights.  It  is  not  without  some  hest* 
tation  that  the  Court  has  attained  the  conclusion  which  it  has 
reached  in  this  case.  We  cannot  be  insensiUe  to  the  fact  that 
the  admission  of  parol  evidence  to  establish  the  intention  of 
gift  by  the  husband  must  offer  facilities  and  temptations  t^ 
fraud  and  perjury.  This  has  been  lam^ited  by  Judges  and 
Oonrts;  but  such  evidence  has  always  been  admitted  lA 
equity  to  enforce  resulting  trusts^  and  provisions  for  wives^  ati<l 
children,  which  are  exceptions  to  such  trusts;  and  in  thi$ 
State  snoh  evidence  as  idso  arfmissiMfrlo  eetablish  parol  trasis^ 
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as  these  are  not  prohibited  by  law;  and  in  addition  to  these 
we  must,  under  our  system  of  marital  property,  resort  to  such 
evidence  frequently  to  ascertain  whether  conveyances  vest 
the  property  in  the  community  or  in  the  partner  named  in 
such  conveyances.  On  principle  it  is  not  perceived  why  parol 
evidence  may  not  be  invoked  to  show  the  intention  of  the  hits- 
hand  in  having  the  deed  of  purchase  with  the  common  funds 
made  to  the  wife;  and  if  he  intended  a  donation,  why  his  inienr 
Hon  should  not  have  effect  in  the  same  way,  and  to  the  extent 
that  his  intention  would  be  enforced  provided  the  purchase  had 
been  made  with  his  ovm  funds;  and  particularly  in  a  case 
wh^e  by  the  donation  only  a  very  moderate  provision  is  secured 
to  the  wife.'* 

This  case  also  seems  to  determine  the  precise  question. 
The  bill  of  exceptions  presents  two  questions.  Firstly  —  Is 
parol  evidence  admissible  to  show  thai  a  conveyance  upon  an 
expressed  m^mey  consideration  was  in  reality  a  gift?  Secondly 
—  Can  a  husband  make  a  gift  to  the  wife  ovi  of  the  community 
property  so  as  to  transmute  it  into  separate  property?  Both 
questions  are  resolved  in  the  affirmative,  and  the  first  question 
does  not  appear  to  have  been  regarded  by  the  Court  as  open  to 
doubt,  for  no  breath  is  wasted  in  discussing  it. 

The  case  of  Smith  v.  Strahan^  16  Texas,  320,  already  cited, 
is  also  similar  in  principle.  The  deed  was  to  the  wife  on  a 
money  consideration;  bui  it  was  shown  to  be  in  reality  a  gift 
from  the  husband.  And  these  cases  were  substantially  between 
parties  and  their  privies,  and  not  strangers,  the  husband  being 
the  ultimate  donor.  Yet  there  was  no  estoppel  against  showing 
the  transactions  to  be  gifts  and  not  sales.  O'Brien  v.  Hilbum, 
22  Texas,  619,  also  appears  to  be  directly  in  point  The 
contest  was  between  the  wife  and  a  purchaser  from  the 
husband.  The  father  of  the  wife  had  purchased  a  slave  from 
the  father  of  the  husband,  and  then  conveyed  her  to  the  wife 
by  bill  of  sale  under  seal,  which  recites  the  conveyance  to  be 
^*  for  and  in  consideration  of  the  sum  of  one  doUar  to  me  in  Jiand 
paid,  and  also  in  consideration  of  love  and  natural  affection 
eherished  by  myself  toward  my  beloved  daughter  Marietta,  the 
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wife  of  F.  M.  HiJhum*'  eta,  (p.  619,)  showing  upon  its  face, 
as  in  the  present  case,  the  grantee  to  he  a  married  wonum.  The 
jury,  under  proper  instructions  from  the  Court,  found  the 
dave  to  be  the  separate  property  of  the  wife,  and  judgment 
was  rendered  accordingly.  A  motion  for  a  new  trial,  on  the 
grounds,  among  others,  that  the  verdict  was  contrary  to  the 
enridence  and  the  law,  having  been  made  and  overruled,  an 
appeal  was  taken,  and  the  judgment  af&rmed.  It  is  true 
there  was  a  clause  in  the  deed,  ^'to  be  for  the  sole  use  and 
benefit  of  the  said  Marietta^"  etc.,  but  this  clause  does  not 
appear  to  have  been  relied  on,  and  as  we  have  already  seen, 
could  not  affect  the  question.  There  was  an  express  money 
consideration,  and  the  husband  was  not  a  party  to  the  deed. 
The  principle  of  Metcalf  v.  ClarJc,  8  La,  An.  287,  and  Forbes 
y.  Forbes,  11  lb.  326,  would  apply. 

Thus,  it  appears  to  me  to  be  established  by  the  decisions  in 
Louisiana  and  Texas,  that  parol  testimony  is  admissible  to 
show  that  the  five  dollars  consideration  in  the  deed  from  Mrs. 
Castro  to  her  daughter,  Mrs.  Lajeunesse,  (ITicanoa  Coto)  waa 
not  paid;  that  the  blood  relationship  was  the  real  considera- 
tion, and  that  the  property  by  the  conveyance  became  the 
separate  property  of  Mrs.  Lajeunesse;  and  it  further  seems  to 
me,  that  the  decisions  rest  on  solid  reasons.  Nor  do  the  deci^ 
sions  in  our  own  State  appear  to  me  in  any  respect  to  conflict 
with  this  view,  but  on  the  contrary,  so  far  as  Aey  bear  upon 
the  question,  to  sustain  it  Such  is  the  necessary  implication, 
as  already  shown,  fr<Hn  the  reasoning  in  Meyer  v.  Kinzer  and 
all  subsequent  cases  repeating  its  points,  and  the  effect  of  the 
express  decision  of  Ramsdell  v.  Fuller  by  the  present  Court. 
And  in  Hart  v.  Robertson,  21  Cal. '346,  parol  evidence  was 
admitted  under  objection  to  show  that  a  conveyance  expressed 
to  be  upon  a  money  consideration  as  well  as  "r^ard  and 
esteem,"  was  in  fact  a  gift  without  any  money  consideration. 
On  appeal  the  Court  seem  to  have  been  of  opinion  that  the 
evidence  was  properly  admitted;  for  no  disapprobation  is 
expressed,  and  a  paart  of  the  reasoning,  and  one  of  the  alter- 
natives upon  which  the  decision  rested,  is  based  upon  it     The 


56  Peok  v.  Vandenbebo.  [Sup.  0 


Opinion  of  Btwyer^  1. 


question  was  a  pomt  made  in  the  case.     In  Maine^  where 
married  woman  may  hold  property  acquired  by  "  descent,  gii 
iHB  or  purchase/'  a  very  free  inquiry  into  the  circumstances  sui 

'■■"  rounding  a  conveyance  to  the  wife  is  allowed.     (Humphrey  i 

Newman^  51  Me.  41 ;  Randail  v.  Lunt,  lb-  247.) 

The  case  of  Tustin  v.  Faught,  23  Cal.  241,  cited  in  tfa 
briefs,  is  not^  it  seems  to  me,  in  conflict  with  the  views  hei 
expressed.  It  was  simply  held,  upon  the  face  of  the  deed  alofu 
that  a  conveyance  ''upon  the  consideration  of  four  hundre 
and  sixty-one  dollars,  money  paid,  as  well  as  love  and  affe( 
lion,"  vested  the  title  in  die  community,  and  that  as  con 
mon  property  it  could  be  conveyed  by  the  husband  aloni 
Whether  correct  or  not,  it  does  not  present  the  questioi 
Coles  V.  Sonlshy,  21  Cal.  60,  also  cited  by  appellant,  so  far  t 
it  is  applicable  at  all,  sustains  the  views  maintained  in  thi 
opinion.  The  plaintiff  was  a  married  woman.  On  the  trial 
deed  was  introduced  "  from  the  defendant  to  the  plaintiff  an 
tier  husband,  stating  that  in  consideration  of  natural  love  an 
aiTection,  and  for  the  sum  of  one  dollar,  he  conveyed  to  thei 
all  his  interest  in  the  property,  and  surrendered  all  trusts  an 
powers  set  forth  in  the  second  deed  above  m^itioned.  [Intr< 
duced  in  evidence.]  The  defendant  then  introduced,  againi 
the  objection  of  plaintiff,  evid^ice  showing  that  the  third  dee 
was  given  and  received  in  full  settlanent  of  all  matters  i 
difference  between  the  parties,  and  proved  admissions  of  ih 
plaintiff  to  the  same  purport,  made  since  its  execution,  ITpo 
this  evidence,  the  verdict  and  judgment  passed  for  defendant 
and  the  question  presented  by  the  appeal  is  whether  this  ev 
dence  was  admissible'' — the  third  objection  to  the  admiss 
bility  being  "that  it  tended  to  contradict  and  vary  th 
reritals  of  the  deed  as  to  its  consideration,"  On  this  poim 
Mr.  Chief  Justice  Field  says:  "  It  is  not  a  valid  objection  t 
the  admissibility  of  the  evidence  that  it  showed  a  consider! 
tion  different  from  that  expressed  in  the  deed.  The  considei 
ation  clause  of  a  deed  is  not  conclusive.  It  estops  the  gnuntc 
from  alleging  that  he  executed  the  deed  without  oonsideratioi 
It  eann6t  be  contradicted  so  as  to  defeat  the  operaiion  of  ih 
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conveyance  according  id  the  pturpoaes  therein  desigTuUed,  unless 
it  be  on  the  groimd  ef  fraud,  but  -with  tbb  exeeptiou,  it  ul 
open  to  explanation  and  may  be  varied  by  parol  proof.  A 
limitation,  it  is  true,  is  placed  by  oobbb  adjudicated  cascis  tip<«i 
the  character  ^of  the  proof  adxnitted;  that  it  must  be  restricted 
to  establishing  a  consideration  of  the  seme  species  with  that 
expressed.  {Garret  y.  Stewart,  KcCord,  514.)  The  limitation, 
however,  does  not  appear  to  rest  upon  any  sound  principle* 
(See  Bennett  v.  Solomon,  6  CaL  135 ;  MeCrea  v.  Purmart,  16 
Wend.  460;  BttUard  y.Briggs,7  Pick.  587.)" 

This  sustains  the  views  before  expressed  as  to  the  common 
law  authorities,  that  the  estoppel  is  <mly  between  grantor  and 
gnmtee^  and  even  then  limited  to  a  particular  purpose,  the 
grantor  being  simply  estopped  from  ailing  that  he  executed 
the  deed  without  consideration,  and-  consequently  estopped 
from  denying  that  any  beneficial  interest  passed  by  the  deed. 
And  he  expressly  holds  that  the  distinction  that  the  parol 
evidence  must  be  limited  to  showing  a  consideration  of  the 
same  species  does  not  ^'rest  on  any  solid  foundation.^'  So 
under  lliis  ruling  a  good  consideration — as  love  and  affection — 
may  be  shown  when  the  consideration  expressed  is  valuable--* 
as  money —  for  this  would  not  defeat  (he  operation  of  the  deed^ 
And  that  is  all  that  is  required  by  the  exigenciea  of  this  case. 
The  questions  in  the  two  oases,  however,  are  really  not  pre- 
cisely the  same. 

But  to  make  a  direct  application  of  the  rule  of  both  the 
common  and  civil  law  authdrities  as  before  presented,  and  it 
win  be  found  that  the  case  is  not  wUhin  amy  rule  of  exclusion 
egtablisked  &y  either.  There  ie  no  contest  between  the  grantor 
and  gragniee  named  in  the  deed,  and  the  ease  is  without  both  the 
rule  and  the  reason  of  the  rule.  It  is  between  the  grantee  and  a 
stranger  to  the  eovenarUs  and  the  language  of  the  instrument -^ 
one  who  has  no  interest  except  so  far  as  an  interest  arises  upon 
a  presumption  ol  law  aside  from  'the  language  of  the-  ic^^; 
for  we  hav»  seen  tbsit  the  husband'  and  those  claiming  under 
him  are  strangers  to  the  deed — parties  claiming  against  the  nam- 
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inal  grantee  and  the  la:.{fuage  of  the  instrument.  The  eviden 
is  not  offered  to  show  that  the  deed  does  not  operate  at  all- 
that  it  does  not  pass  any  beneficial  title  —  bnt,  on  the  contrai 
admitting  its  operation  to  pass  a  title^  to  show  that  iJie  tH 
passes  to  the  very  grantee  named  in  the  deed;  that  its  operatl 
is  consistent  with  the  expressed  object  of  the  conveyance.  T 
presumption  from  a  deed  alone,  independent  of  any  law  raisi] 
a  different  presumption,  is  that  the  grantee  named  is  the  re 
grantee.  ^'  The  legal  effect  of  all  deeds,  as  a  general  rule, 
to  vest  the  property  in  the  grantee."  A  woman,  wheth 
married  or  single,  is  capable  of  taking  and  holding  a  title 
her  own  right  and  upon  a  money  consideration.  The  leg 
operation  of  the  same  language  in  a  deed  is  not  uniform.  It  nu 
vest  a  title  in  a  feme  sole,  as  separate  estate  in  a  m^uried  woma 
or  an  estate  in  common,  subject  to  the  absolute  control  of  the  hi 
band;  and  in  such  cases  the  real  operation  of  the  deed  maist  i 
determined  by  evidence  dehors  the  instrument.  Such  eviden 
cannot  be  inconsistent  with  the  instrument,  when  it  simply  shoi 
that  the  nominal  grantee  is  the  real  grantee.  When  it  appea 
from  the  face  of  the  deed  that  the  nominal  grantee  is  a  mi 
ried  woman,  only  another  fact  is  added  to  the  record,  whi< 
may  or  may  not  be  true,  but  the  remaining  facts  necessary 
show  the  real  operation  of  the  deed  are  no  more  inoonsiste 
with  the  intent  manifested  by  the  language  of  the  deed  thi 
if  this  fact  also  rested  in  parol.  In  the  language  of  Mr.  Chi 
Justice  Field,  before  cited,  the  common  law  rule  is :  "  It  (ti 
consideration  clause)  cannot  be  contradicted  so  as  to  defe 
the  operation  of  the  conveyance,  according  to  the  ,purpo$ 
therein  designated/'  and  ''the  purposes  therein  designated" 
the  deed  in  question  are  ''  to  secure  fully  to  my  said  chUdn 
the  aforesaid  interest  in  the  above  mentioned  grants/'  and 
"grant,"  etc,  to  the  eight  children  of  Mrs.  Castro,  ''and 
each  of  them,  and  to  their  heirs  and  assigns  the  one  undivid 
ninth  part  each  of  the  entire  rancho,"  etc. — not  to  convey  to  su 
as  were  mxjrried  an  estate  in  common  with  their  husbands.  T\ 
law,  from  the  mere  fact  of  the  making  of  the  ccmyeyan 
during  coverture,  outside  of  the  purpose  eocpressed  in  the  dee 
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attaches  the  latter  conaequence,  if  it  attached  at  alL  And  0^ 
parol  evidence  goes  to  sustain  the  operation  of  fhe  deed  in  ac- 
cordance with  'Uhe  purpose  therein  expressed/*  The  law  at- 
tachee  no  different  signification  to  the  laxigaage  hecauae  it 
appears  in  a  deed  to  a  married  woman,  but  for  certain  con- 
venient purposes  it  raises  a  presumption  against  her  from  the 
ciieumstances  under  which  it  is  executed  contrary  to  the  intent 
expressed  by  the  language  of  the  (deed ;  and  the  parol  evidence 
18  introduced  to  rebut  that  presumption,  and  give  the  deed  its 
proper  operation  in  accordance  with  its  expressed  purpose.  The 
operation  of  the  deed  is  defeated  or  controlled  in  no  respect  or 
sense  other  than  in  the  many  cases  cited  in  which  parol  testi-' 
mony  was  admitted  to  show  the  source  whence  the  money  con- 
sideration came>  and  the  principle  of  both  classes  of  cases  is 
the  same. 

Again,  the  authorities  agree  that  the  exclusion  of  parol  tes- 
timony under  the  common  law  rule  invoked  is  based  upon  the 
principle  of  estoppeL  But  under  our  Constitution  and  laws, 
to  a  great  extent  unlike  the  Mexican  law  formerly  in  force,  or 
even  that  of  Louisiana,  or  of  Texas  in  some  respects,  a  mar- 
ried woman  is  not  endowed  with  an  unlimited  power  to  bind 
herself  by  contract}  or  even  to  contract  with  respect  to  her 
separate  property.  She  can  only  bind  herself  by  pursuing  a 
prescribed  mode.  For  this  reason,  also,  the  rule  invoked,  if  it 
embraced  the  case,  would  not  apply.  A  married  woman,  under 
our  Constitution  and  laws,  cannot  deprive  herself  of,  or  pass  to 
another  the  title  to  property  which  would  otherwise  be  her 
separate  estate  by  matter  of  estoppel,  arising  out  of  acts  not 
performed  in  the  prescribed  mode  and  unaccompanied  by  any 
act  constituting  fraud  either  in  law  or  in  fact.  Conveyances 
to  children,  in  consideration  of  love  and  affection  —  gifts  .or 
advancements  —  are  voluntary  on  the  part  of  the  donor.  When 
such  a  conveyance  has  been  voluntarily  executed  by  a.  father 
or  mother, '  and  gratuitously  tendered  to  a  daughter!  unac- 
quainted with  legal  forms,  who  happens  to  be  married,  must 
she  stop  and  critically  scrutinize  the  instrument,  and,  if  it 
happens  to  express  a  consideration  of  one  dollar  or  one  pepper- 
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odhiVid  addition  to  lovei  and  afiection,  mtist  she  reject  it^ 
run  ^di^  risk  of  not  having  a  better  tendered,  on  pain  of  loc 
the  eatiate'by  estoppel  if  she  accepts  the  boon  in  the  proffc 
form!  Such  is  neither  the  spirit  nor  the  letter  of  onr  Coi 
tution  and  laws;  There  is  no  sound  reason  for  a  mle  estopp 
a' 'married  woman,  in  such  a  case,  from  averring  and  pro^ 
the  truth:  H^  act  in  taking  a  deed  expressing  a  money  < 
sideration  can  mislead  no  one  to  his  injury,  and  this  is 
ground  iq>on  which  the  doctrine  of  estoppel  in  such  instai 
rests.  To  take  a  deed  of  common  property  in  the  name  of 
wife-  is,  as  before  remarked,  eiitirely  out  of  the  ordinary  coi 
of  business.  If  the  t^le  stands  in  the  name  of  the  husbi 
whether  commbn  or  the  separate  property  of  the  husband 
even  if  there  is  a  resulting  trust  in  favor  of  the  separate  es 
of  the  wife,  and  a  purchase  is  made  in  good  faith  for  a  va 
ble  (kmsideration,  without  notice  of  the  trust,  tlie  deed 
tbe  husband  will  pass  the  title  to  a  party  who  thus  r 
upon  the  record.  But  when  the  record  title  is  nomin 
in  the  wife,  this  unusual  circumstance  is  enough  to  put  a  pi 
upon  inquiry,  as  is  shown  by  a  number  of  cases  already  ci 
and  by  tiiie  case  of  RamsdeU  v.  Fuller,  decided  by  this  C< 
upon  the  authority  of  those  cases.  If  one  takes  a  deed  £ 
the  husband  alone  to  lands,  the  title  to  which  stands  in 
name  of  the  wife,  he  knows  that  he  is  obtaining  a  conveys 
of  property  that  may  be,  and  in  all  probability  is,  the  » 
i*ate  property  of  the  wife.  He  is,  at  least,  not  getting  a  ( 
v^yance  from  the  party  in  whose  name  the  title  stands, 
he  cannot  complain  if  he  fails,  with  this  knowledge,  to  inf( 
himsett  as  to  where  the  title  really  is,  or  to  procure  the  sij 
ture  of  the  wife  to  the  conveyance.  In  such  case  no 
can  accrue  except  through  one's  own  laches,  and  the 
does  not  favor  the  negligent.  The  law,  like  the  gods,  ti 
calfe  of  diose  only  who  endeavor  to  take  care  of  themsel 
I,  therefore^  apprehend  none  of  the  evil  consequences  so 
tttnes  suggested  as  likely  to  arise  from  the  enforcement  of 
principles  here  maintained.  The  truth  is,  husband  and  ^ 
as  tsi  ^e  rilgbta  of  property,  under  our  constitutional  and  i 
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utory  modifications  of  tbe  ctaunon  law^  ootapj  aa  anoxnaloiis 
positioiL  They  are. separate  legal  entities,  so  far  as  a. capacity 
to  take,  hold  and  enjoy  property  in  their  own  sepi^rate  right 
is  concerned,  yet  so  connected  and  legally  blended  that  the 
same  acts,  relating  to  rights  of  property,  where  husband  and  . 
wife  are  parties,  give  rise  to  legal  preaomptiona  entirely  differ- 
ent from  those  arising  between  other  persons  —  preaamptions 
even  contrary  to  the  express  language  of  the  deeds  Testing 
title  in  them;  and,  in  consequence  of  this  anomalous  condi- 
tion, in  order  to  protecti  their  constitutiooial  rijghts  in  reapeot 
to  their  property  interests,  an  absolute  necessity  arises  for  a 
free  inquiry  into  the  actual  state  of  facts  relating  to  those 
interests.  Such  inquiry  has  consequently  been  niade  with 
great  freedom  where  similar  laws  relating  to  marital  rights 
prevaiL    And  the  application  of  common  law  rules  of  evi-  ^ 

deuce  must  be  made  with  some  reference  to  the  modificatiOitH  \ 

of  common  law  rights  and  assurances. 

The  principle  contended  for  by  the  appellant  most^  I  think, 
have  been  contrary  to  the  sense  of  the  great  body  of  the  pro- 
fession prior  to  the  case  of  Meyer  v.  Kinzer,  for  I  do  not  iiow 
recollect  of  ever  having  seen  a  conveyance  executed  prior  to 
that  time,  which  did  not  express  a  valuable  consideration, 
either  nominal  or  real,  in  addition  to  that  of  love  and  affection. 
But  whether  it  was  the  sense  of  the  profession  or  xiot,  the 
principles  of  evidence  applicable  to  the  question  here  main- 
tained  appear  to  me  to  be  founded  in  good  sense,  and  abun- 
dantly supported  by  authority.  And  in  view  of  other  principles 
suggested  in  the  discussion  that  must  be  enforcefi,  to  hold  the 
contrary  would,  in  my  judgment,  be  to  effectually  abrogate  to 
a  very  great  extent  the  provisions  of  the  Constitution  in  respect 
to  the  separate  property  of  the  wife. 

It  appears  highly  probable  that  the  admission  of  the  parol 
evidence  in  this  case  will  work  a  great  hardship,  resulting,  not 
from  the  fact  that  the  first  grantee  of  Mrs.  La jeimesse  relied 
upon  the  deed  from  the  husband,  but  from  the  fact  of  a  defec- 
tive acknowledgment  of  the  wife  resulting  from  the  mistake 
of  the  officer  taking  it     The  party  evidently  was  in  no  respect 
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misled  by  the  condition  of  the  title,  for  he  obtained  the  sij 
ture  and  attempted  to  obtain  the  acknowledgment  of  the  wi 
and  I  apprehend  that  it  will  be  difficult  to  find  a  case  wl 
injury  has  resulted  from  such  misapprehension*  Generally 
in  this  case,  the  difficulty  will  be  found  to  have  arisen  fi 
other  causes,  and  the  exclusion  of  the  parol  testimony  invo 
as  a  forlorn  hope.  But  extremely  hard  cases,  from  whatc 
causes  arising,  will  not  justify  a  departure  from  correct  p 
ciples,  and  especially  so,  when,  as  in  this  case,  the  rule  ado] 
is  one  which  must  be  wide  spread  in  its  operaticm,  affeci 
conveyances  of  vast  amounts  of  the  real  properly  of  the  St 

The  great  importance  of  the  question  involved  in  this  < 
is  my  apology  for  the  extended  discussion  indulged  in 
opinion. 

I  am  of  the  opinion  that  the  parol  evidence  was  prop 
admitted. 


When  deed  to  married  woman  a  deed  of  gifi^ 

But,  on  the  hypothesis  that  a  deed  expressing  a  conaid 
tion  of  love  and  affection  raises  a  presumption,  oondusivi 
otherwise^  in  favor  of  the  wife,  I  am  of  the  further  opii 
that,  independent  of  the  parol  evidence,  the  conveyance 
question  is,  upon  its  face,  manifestly  a  gift  or  advanoeo 
from  the  mother  to  the  daughter,  and  that  the  effect  of 
deed  alone  is  to  convey  a  separate  estate.  The  grantees 
the  eight  children  of  the  grantor,  and  it  is  so  expressed  in 
deed.  The  subject  matter  conveyed  consisted  of  two  L 
tracts  of  land  granted  to  the  mother  —  "  to  herself  and  f ami 
as  expressed  in  the  deed — by  the  Mexican  Government, 
of  said  tracts  being  two  miles  in  length  by  a  half  league 
breadth,  the  dimensions  of  the  other  not  being  stated, 
further  recitals  have  been  already  set  out,  showing  that 
view  of  the  grant  to  herself  and  family,  and  a  supposed  ii 
est  already  existing  in  the  children,  she  was  moved  by  t: 
considerations  and  her  affection  for  her  children  to  make 
conveyance,  and  not  by  the  paltry  sum  of  five  dollars,  insei 
doubtless,  by  the  conveyancer  without  suggestion  from  ha 
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knowledge  of  the  effect  it  might  have,  on  the  idea  that  it 
would  make  assurance  doubly  sure.  Such,  it  seems  to  me,  is 
the  reasonable  import  of  the  entire  language  of  the  deed, 
when  construed  with  reference  to  the  modifications  of  the 
common  law  made  by  our  Constitution  and  statutes  enacted 
under  it  At  all  events,  this  is  a  part  of  the  expressed  con- 
sideration, and  I  think  it  would  be  doing  violence  to  the 
whole  tenor  and  scope  of  the  instrument  to  hold  that  the 
terms  of  the  conveyance  are  such  as  to  raise  a  legal  presump- 
tion under  the  statute  that  the  estate  conveyed  became  com- 
mon property.  The  case  is  a  much  stronger  one  for  holding 
upon  the  face  of  the  deed  the  land  to  be  the  separate  property 
of  the  wife  than  is  disclosed  by  the  case  of  Tustin  v.  Paugkt, 
as  reported,  before  referred  to.  The  case  of  O'Brien  v.  Hilr 
biam,  22  Texas,  619,  before  cited,  seems  to  be  in  accordance 
with  the  views  here  taken* 

So  also  a  similar  deed  in  '^consideration  of  love  and  affec- 
tion the  grantor  had  towards  the  grantee  (a  son),  and  for  the 
consideraticHi  of  five  dollars  received  to  his  full  satisfaction,'' 
was  held  by  the  Supreme  Court  of  Connecticut  to  be  upon 
its  face  a  deed  of  gift  by  way  of  advancement  The  Court 
say:  ^'A  deed  in  consideration  of  love  and  affection  is  most 
justly  presumed  to  be  an  advancement.  The  presumption, 
lowever,  in  this,  as  in  other  cases,  may  be  rebutted  by 
proof.  In  the  case  before  us,  if  the  deed  to  Henry  A. 
Straight  is  merely  a  deed  of  gift,  the  estate  transferred  by  it, 
within  the  fair  construction  of  the  statute,  must  be  considered 
as  advanced  portion.  This  brings  me  to  the  principal  question 
in  the  case,  which  is,  whether  anything  appears  to  rebut  the 
presumption  of  advancement  The  deed  to  Henry  A.  Straight 
is  expressed  to  be  Mn  consideration  of  love  and  affection,  and 
of  five  dollars.'  It  would  be  ascribing  too  much  importance 
to  this  nominal  consideration  to  consider  it  as  repelling  the 
proof  of  advanced  portion.  The  principle  of  equity,  on  this 
construction,  would  be  almost  as  much  violated  as  if  the  con- 
sideration had  been  purely  voluntary.  Had  the  simi  received 
by  the  grantor  been  a  cent  merely,  it  would  be  serious  trifling 
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to  contend  that  the  nature  and  effect  of  the  provision  was 
changed  by  it.  Between  this  sum  and  fire  dollars^  the  four 
hundredth  part  in  value  of  the  property  conveyed,  there  is  no 
material  difference."     (Hatch  v.  Straighi,  3  Conn.  S**) 

That  a  conveyance  in  consideration  of  love  and  affection  is 
a  /'gift"  within  the  meaning  of  the  term  as  used  in  our  Con- 
stitution and  statute,  although  not  a  technical  gift  at  conmion 
law,  T  Entertain  no  doubt. 

I-  think,  therefore,  that  the  construction  of  the  conveyance 
in  question  in  this  case  should  not  be  controlled  <m  this  point 
by  Tustin  v.  FaughL 

Thirdly  —  Under  the  view  taken  there  was  no  error  in  admit- 
ting the  testimony  relating  to  the  value  of  the  land  conveyed 
l)y  Mrs. 'Castro  to  hefr  children. 

•Fourthly  —  The  question  as  to  the  admissibility  of  the  deed 
of  Laieunesse  and  wife  to  ELihn^  waG(  also  determined  in  Hihn 
V.  Peck,  post,  280.  It  was  well  executed  on  its  face  and  properly 
admitted.  The  other  questions  argued,  founded  upon  this  deed 
aiid  the  testimony  introduced  for  the  purpose  of  avoiding  it 
and  defeating  its  operation,  go  to  the  correctness  of  the  find- 
ings of  f  lict,  and  do  not  arise  on  this  record. 

Ko  error  appearing,  the  judgment  must  be  affirmed,  and  it 
18  so  ordered. 


Mr,  Justice  SANDVBSOur  delivered  the  following  opinion, 
concurring  specially,  in  which  Mr.  Chief  Justice  Cubrst^  Mr. 
(Justice  Shaftsb^  and  Mr.  Justice  Rhodes  omcurred: 

As  to  the  admissibility  of  parol  evidence  to  explain  the 
effect  of  the  deed  from  Martina  Castro  to  her  children,  we 
deem  it  unnecessary  to  express  ah  opinion,  for  the  reason  that 
it  is,  in  our  judgment,  a  deed  of  gift  upon  its  face,  and,  there- 
fore, stands  in  no  need  of  explanation.  On  this  and  the 
remaining  grounds  discussed  in  the  opinioDy  we  concur  in  the 
judgment* 
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JAKES  LICK  V.  BENITO  DIAZajstd  ANTONIO 
MESA,  ei  ah. 

AhCALbm'^  OttANT  TO  Two  Pnsom^— After  a  grtnt  of  n  lot  had  lieea  madt  hy 
an  Alcaldo  of  T^Ui  Bnena  to  two  porsoiiB  jotntly,  and  posseaalon  had  teen 
delivered,  a  certificate  made  by  the  Alcalde,  written  on  the  same  piece  of 
paper  as  the  grant,  stating  that  one  of  the  grantees  has  renounced  his  prop- 
erty In 'the  lot;  and  that  It  shall  he  the  property  of  the  other,  does  not 
aiTest  ttis  grantee  so  alleged  to  h«Te.renonnced  of  his  title,  unless  It  appean 
that  he  authorised  the  Alcalde  to  make  the  certificate. 

DtBLivisT  or  Alcax4>b'8  Gbant  TO  PASS  TiTLB. —  If  the  delWery  of  a  deed  of 
concession  inade  1^  an  Alcalde  was  essentlsl  to  pass  the  title,  the  presump- 
tion Is  that  the  deilTery  was  made  at  the  time  the  dsed  was  esecnt^^. 
Whether  such  dellTery  was  essential,  not  decided. 

DxTasTiTUBB  OF  I'lTLB  ONCB  Gbanted  bt  AN  Alcaldb. — ^Whcre  an  Alcalde 
made  a  deed  granting  a  lot  to  two  persons  jointly,  and  afterwards  etrtified 
on  the  same  piece  of  paper  that  one  of  them  had  renoonced  his  right,  and 
the  lot  had  become  the  property  of  the  other,  such  certificate  is  insufficient 
to  esUbllsh.the  fact  of  rennndation,  but  the  presumption  Is  that  the  title 
remained  In  the  person  alleged  to  have  renounced. 

0VAITUTB    OF    liIKlTATIOMa     MOSS     BB     OULT     PLBAOBD. — A     patty     rtiylOg    OpOD 

an  adverse  possession  of  five  years  of  land  owned  by  himself  and  the 
adverse  party  as  tenants  in  common,  must  allege  by  pleading  facte  from 
which  it  will  affirmatively  appear  that  his  possession  was  of  an  adverse  and 
hostile  eharacter,  otherwise  his  possesston  of  the  land,  though  ezcinalTe,  will 
be  deemed  to  be  according  to  his  right  and  in  support  of  the  title  in  common. 

AppEAiTfrom  the  Digtrict  Court,  Eourth  Judieial  District, 
City  and  County  of  San  Francisco. 

The  defendants,  who  moved  for  a  new  trial,  appealed*  The 
other  facts  are  stated  in  the  opinion  of  the  Court 

E.  W.  F.  Sloan,  for  Appellants,  argued  that  the  certificate 
of  itself  was  not  operative  as  a  relinquishment,  transfer,  or 
conveyance,  nor  was  it  competent  evidence  thereof;  that 
Hinckley  could  not,  either  in  his  private  or  official  character, 
transfer  the  property  of  Mesa  to  Diaz,  without  authority  spe- 
cially delegated;  nor  could  Hinckley  furnish  evidence  in  the 
form  of  a  certificate,  as  the  Spanish  law  did  pot  permit  of 
it,  and  cited  Moreau  &  Carlton^s  Partidas,  202,  Law  23,  Part 
3,  Title  16. 

He  argued  that  under  the  Spanish  law  parties  who  did  not 
wish  to  intrust  the  evidence  of  their  contracts  to  human 
Vol.  XXX.— 6 
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memory^  could  have  it  a  matter  of  public  record  by  appear 
before  a  notary,  who  reduced  the  contract  to  writing,  i 
caused  the  parties  to  sign  it,  and  signed  it  himself,  and 
original  draft  remained  in  the  notary's  custody;  but  that 
Alcalde  could  not  perform  such  functions,  and  his  certific 
was  not  evidence,  and  that  an  officer  authorized  by  law  to  aa< 
tain  and  certify  certain  facts  was  confined  to  the  power  gi^ 
him,  and  cited  Williams  v.  Merle,  11  Wend.  80,  and  Ayen 
Stewart,  1  Overton,  221,  222. 

He  also  argued  that  the  grant,  aa  it  originally  stood,  aha 
have  been  received  in  evidence  without  the  certificate,  and  ci 
Cooper  V.  Beckett,  4  Mean's  Gases^  449,  and  Arrison  v.  Hm 
stead,  2  Barr^  198. 

Haight  &  Pierson,  for  Respondent,  argued  that  there  hav 
been  no  Escribano  or  Judge  of  the  First  Instance  in  Califon 
the  functions  of  those  officers  devolved  upon  the  Alcalde,  i 
cited  Mena  v.  Leroy,  1  Cal.  220,  Panaud  v.  Jones,  1  CaL  5 
I  «uid  Hayes  v.  Bona,  7  Cal.  159,  and  that  under  Spanish  ] 

I  parol  transfers  of  land  were  valid,  and  cited  Hayes  v.  Banc 

I  Cal.  169,  and  Mitchell  v.  Ooxe,  10  Mo.  262,  and  that  a  mei 

I  randum  made  by  the  officer  before  whom  parties  appea 

would  pass  title.       They  also  argued  that  as  the  Court  1 
i  found  as  a  fact  that  the  certificate  was  executed  by  Hinok 

before  the  grant  was  delivered,  and  that  there  was  some  ( 
dence  to  support  the  finding,  it  would  not  be  disturbed* 

By  the  Court,  Currey,  C.  J.: 

The  plaintiff  claiming  to  be  the  owner  and  in  the  possess 
of  Fif  ty-vara  Lot  No.  17,  in  the  City  of  San  Francisco,  brou 
his  action  on  the  5th  of  July,  1864,  against  the  defends] 
having  for  its  object,  first,  to  obtain  a  decree  to  enjoin  i 
restrain  the  heirs  of  Juan  Prado  Mesa,  deceased,  from  furtl 
prosecuting  a  certain  action  by  them  brought  against  the  pla 
tiff  for  the  partition  of  said  lot  in  which  they  claimed 
undivided  half  of  it;  second,  that  the  plaintiff  be  adjudj 
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and  decreed  to  be  the  lawful  owner  of  the  premises  as  against 
the  defendants,  the  heirs  of  said  Mesa,  deceased,  who,  it  is 
allied  in  the  complaint,  claimed  one  undivided  half  of  the 
premises,  adversely  to  the  plaintiff,  and  that  they  be  decreed 
to  have  no  ri^t  or  title  to  the  same;  and  third,  that  the  defend- 
ants be  decreed  to  release  and  convey  the  premises  to  the 
plaintiff,  etc. 

Diaz,  who  was  made  a  defendant,  it  appears  by  the  com*- 
plaint,  sold  and  conveyed  the  lot  to  one  Le  Page,  from  whcnn 
the  plaintiff  acquired  his  right,  title  and  interest,  and  it  is 
charged  in  the  c(miplaint  that  he  was  combining  and  confede- 
rating with  the  other  defendants  to  the  injury  of  tha  plaintiff. 
Diaz  made  default  The  other  defendants  answered  contro- 
Terting  the  portions  of  the  complaint  which  were  ineonaistent 
with  their  claim  to  an  undivided  half  of  the  premises.  As  an 
affirmative  defense  they  alleged  that  at  the  time  of  the  death 
of  their  father  on  the  20th  of  August,  1846,  he  was  seized  of 
an  undivided  moiety  of  the  lot  in  question,  and  died  leaving 
him  surviving  the  children,  who  are  defendants  in  this  suit,  as 
his  only  heirs  at  law,  in  whom  such  undivided  moiety  there- 
upon vested  by  descent,  and  that  since  then,  they  have  remained 
the  lawful  owners  and  holders  thereof. 

The  cause  was  heard  and  tried  by  the  Court  upon  the  ^ead* 
ings  and  evidence.    The  Court  found  the  following  facts : 

First — William  Hinckley  was  Alcalde  of  San  Francisco  for 
one  year,  commencing  in  March^  1844^  and  ending  in  Maroh, 
1845,  and  no  longer. 

Second — Benito  Diaz  and  Juan  Prado  Mesa  presented  a 
written  petition  for  a  grant  of  the  lot  in  question,  which  ti^ana- 
lated  reads  as  follows: 

^^Senor  First  Alcalde  of  San,  Francisco:  Benito  Diaz  and 
Juan  Prado  Masa,  Mexicans  and  residents  of  this  place,  before 
you  in  due  form  represent  that,  as  we  need  a  lot  to  build  a 
house,  and  as  No.  17  is  vacant,  which  is  near  the  small  lagoon 
and  fronting  the  beach,  we  b^  that  you  will  be  pleased  to 
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grant  it,  wherein  we  shall  receive  favor.    We  make  the  neo 
sary  oath,  etc 

"  Yerba  Buma,  July  16,  1844. 

"Bkntto  Diaz.'' 

Third  —  Four  days  after  the  date  of  the  above  petition  t 
Alcalde  executed  a  grant  of  the  lot,  which,  translated,  rea 
as  foUowB: 

*^  In  view  of  the  foregoing  representation,  and  of  the  snprei 
decree  of  the  Departmental  Grovemment,  I,  William  Hincklc 
First  Alcalde  of  this  jurisdiction,  do  give  perpetual  and  1^ 
possession  to  the  citizene  Benito  Diaz  and  Juan  Prado  Me^ 
in  company,  of  the  lot  number  seventeen  (17)  in  the  plan 
Yerba  Buena,  said  lot  being  fifty  varas  square,  under  the  ft 
lowing  conditibns : 

*^  1st  That  they  will,  within  the  strict  term  of  one  ye 
from  this  date,  have  the  lot  fenced  and  a  house  built 

"2d.  That  they  will  conform  in  all,  and  for  all,  with  i 
police  regulations  established  and  to  be  established. 

"  The  want  of  the  observance  of  the  first  article  will  cai] 
the  party  in  interest  to  lose  his  rights  to  the  lot,  and  in  co 
trovening  the  second,  he  will  incur  the  penalties  which  the  li 
may  inflict  And  in  order  that  it  may  serve  as  a  title  of  pt 
session  in  due  form,  1  give  this  in  Terba  Buena,  this  19tb  d 
of  July,  1844,  having  made  a  memorandum  in  the  proper  bo 
of  record. 
'  "Wrn-iAM  HnroKiJET. 

'^Assistant  John  Eosb;  Assistant,  Johk  C.  Davis. 

"Dues  $16  6." 

Fourth  —  Succeeding  the  grant,  on  the  same  sheet  of  pap 
in  the  handwriting  of  said  Hinckley,  appears  a  certificate, 
which  the  following  is  a  translation: 

"  In  virtue  of  the  said  Juan  Prado  Mesa  having  renounc 
his  right  and  property  in  the  lot  specified  in  this  documei 
the  said  lot  shall  remain  in  the  possession  of  Benito  Diaz,  aj 
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be  his  property.  io±  the  uaee  that  may  suit^  he  having  paid  the 
mimicipal  dues. 

"WHJOAM  HiNGKXAT. 

"  Terba  Buena,  82d  July,  1844/' 

The  Court  found  that  from  inspection  of  this  certificate  the 
date  of  it  was  originally  written  22d  July,  1845,  and  was 
shortly  thereafter  and  before  said  grant  was  delivered,  altered 
by  writing  the  figure  4  over  the  figure  5,  thus  leaving  the  date 
22d  July,  1844. 

Fifth  —  Succeeding  said  certificate  on  the  same  paper,  is  an 
entry  in  the  handwriting  of  Benito  Diaz,  of  which  the  follow- 
ing is  a  translation : 

''This  title  passes  to  the  possession  of  Don  IFrancisco  Le 
Page  on  account  of  a  donation  made  by  me,  as  appears  by  the 
annexed  document 

"  BxKiTO  Diaz. 

''8an  Francisco,  May  80,  1846/' 

At  the  same  time  Benito  Diaz  executed  and  delivered  to  Le 
Page  an  instrument  in  writing,  bearing  date  on  the  day  last 
mentioned,  purporting  to  convey  to  him  the  entire  lot,  and 
actually  conveying  to  him  all  the  right,  title  and  interest' of 
said  Diaz  therein. 

Sixth — On  the  5th  of  February,  1848,  Le  Page  conveyed 
all  his  right,  title  and  interest  in  said  lot  to  the  plaintiff. 

Seventh  —  In  a  book  in  the  office  of  the  Recorder  of  the  City 
and  County  of  San  Francisco,  entitled  "Book  of  Possessions 
of  Lots  in  Yerba  Buena,  according  to  the  orders  of  the  Depart- 
mental Government,"  is  an  entry  in  the  handwriting  of  said 
Hinckley,  of  which  the  following  is  a  translation:  "The  19th 
of  July  Uiere  was  granted  to  Benito  Diaz  and  Juan  Prado  the 
Lot  No.  17,  in  the  place  of  Terba  Buena  of  fifty  varas  square, 
and  ppssessioii  was  given  at  the  same  time  that  the  correspond- 
ing  grant  was  exhibited  to  him." 

The  Court  finds  that  the  entries  in  the  book  mentioned  suc- 
ceeded eadi  other  in  chronological  order  from  the  first,  which 
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bears  date  the  1st  of  January,  1840,  to  the  last^  whieh  is  tmd 
date  of  the  6th  of  June,  1846.  That  the  entry,  a  tranalati* 
of  which  is  above  set  forth,  appears  in  regular  order  for  t 
year  1844,  and  is  the  only  entry  in  the  book  in  reference 
the  lot  in  question.  That  the  entry  next  succeeding  it  bea 
date  the  13th  of  November,  of  the  same  year. 

Eighth  —  Soon  after  the  date  of  the  grant,  Benito  Di 
fenced  the  lot  and  built  a  small  adobe  house  at,  or  near,  t 
centre  of  the  western  half  of  it,  which  was  destroyed  by  fi 
in  1850,  since  which  the  lot  has  remained  destitute  of  a] 
buildings  or  other  improvements,  except  a  fence  aloi^  t 
front  of  it.  For  several  years  it  has  been  occasionally  let  ' 
the  plaintiff  to  circus  companies  for  their  ^diibitions,  but  h 
not  been  otherwise  occupied.  That  plaintiff,  since  his  pi 
chase,  has  had  the  actual  control  and  possession  of  the  lot 

Ninth — Juan  Prado  Mesa,  who  was  Commandante  at  t 
Presidio  of  San  Francisco,  died  in  August,  1845,  leaving  hi 
surviving  the  children  named  in  the  pleadings,  his  only  hei 
at  law.  The  several  written  instruments  of  which  translatio 
are  above  set  forth,  are  written  in  the  Spanish  language  up 
the  same  sheet  of  stamped  paper,  in  the  order  of  their  dat 
and  on  the  back  of  this  sheet  of  paper  as  folded  up,  is  indors 
in  the  handwriting  of  Benito  Diaz  the  words,  "  Benito  Diaz 
J.  Prado." 

The  Court  thereupon  rendered  a  decree  to  the  effect  tl 
the  plaintiff  was  the  owner  of  the  premises;  that  the  defei 
ants,  nor  any  nor  either  of  them,  had  any  right,  title,  ai 
interest  therein,  and  enjoining  them  from  ever  so  assertin 
and  further,  forever  enjoining  the  defendants,  the  heirs  of  sa 
Juan  Prado  Mesa,  from  further  prosecuting  their  action  of  pi 
tition  against  the  plaintiff. 

The  defendants,  except  Diaz,  moved  for  a  new  trial,  whi 
was  denied.  The  statement  in  the  case  is  a  succinct  exhil 
of  the  evidence  produced  on  the  trial,  embodying  the  obj< 
tions,  decisions  of  the  Court  and  the  exceptions  taken  at  t 
time. 

When  the  certificate,  signed  by  Hinckley,  was  produced 
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evidence,  it  appears  by  the  statraient  that  it  wsa  **  proved  by 
the  testimcmy  of  an  expert^  and  so  appeared  from  an  inspeor 
tion,  that  the  date  of  said  certificate  had  been  originally  writ- 
ten Yerba  Bnena,  23  de  Jnlio,  1846,  and  that  an  alteration 
had  been  immediately  thereaft^  made  in  the  same  hand,  by 
\mting  the  figure  4  over  the  qpace  oconpied  by  the  figure  5, 
80  as  to  leave  the  date  22  de  Julio,  1844.''  It  also  appears 
by  the  statement  that  ^'  the  alteration  is  nowhere  noted  on  the 
writing,  nor  was  any  evidence  offered  tending  to  account  for 
or  in  any  manner  explain  such  alteration."  The  appellants' 
counsel  thereupon  objected  to  the  reading  of  the  certificate  in 
evidence,  on  the  following  grounds : 

''1st  —  Because  of  such  alteration^  it  not  being  noted  on  the 
writing  or  otherwise  accounted  for. 

"  2d  —  Because  it  was  not,  nor  does  it  appear  or  profess  to 
have  been  an  authentic  or  official  act. 

•"  3(i  —  Because  it  does  not  sufficiently  appear  to  have  been 
written  by  William  Hinckley,  during  his  term  of  office  as 
Alcalde. 

"4th  —  Because  it  is  not  attested  by  witnesses;  is  inopera- 
tive as  a  relinquishment,  transfer  or  conveyance,  and  is  of  itself 
incompetent  evidence  thereof." 

The  Court  overruled  the  objections,  and  the  certificate  was 
read  in  evidence.  To  this  ruling  the  appellants'  counsel 
excepted. 

The  parties  stipulated  that  the  statement  contained  all  the 
evidence  in  the  case.  We  thus  have  before  us  all  that  was 
before  the  Court  on  the  triaL 

The  appellants  maintain  that  the  Court  erred  in  admitting 
in  evidence  the  certificate  signed  by  Hinckley,  and  also  that 
the  evidence  was  insufficient  to  justify  the  finding  of  facts  in 
the  following  particulars,  to  wit: 

1st  —  In  finding  that  this  certificate  was  entered  upon  the 
iitulo  or  title  deed  before  it  was  issued. 

2d  —  In  finding  that  the  alteration  in  the  date  of  the  certifi- 
cate  was  made  before  the  grant  was  delivered. 
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3d  —  In  finding  that  Hincskley  acted  <M0icially  in  Siting  s 
certificate. 

Power  of  Alcalde  to  take  wway  a  grant  once  made. 

There  is  nothing  in  the  case  from  which  it  can  be  infer 
that  Juan  Pra(}o  Mesa  appeared  before  the  Alcalde  anid  antl 
ized  him  to  make  the  certificate  in  question;  and  it  is 
claimed  by  the  plaintiff  that  if  the  certificate  was  made  wi 
out  the  authority  of  Mesa  after  the  grant  was  made  and 
titulo  delivered  to  him  and  Diaz,  it  could  have  the  effect 
divest  Mesa  of  the  undivided  half  of  the  lot  Hence,  if  si 
certificate  could  in  any  view  be  regarded  as  a  part  of  the  t 
deed,  and  with  it  as  originally  intended  to  be  made^  could  oj 
ate  as  evidence  of  a  grant  of  the  entire  lot  to  Diaz,  it  must 
so  because  it  was  made  before  the  grant  was  in  fact  consi 
mated  by  a  delivery.  Assuming  then  that  the  certificate.  ^ 
made  on  the  22d  of  July,  1844,  instead  of  a  year  later  oi 
any  subsequent  time,  is  it  therefore  legitimate  to  conclude  t 
it  was  made  before  the  grant  was  issued  and  the  title  to 
lot  transferred  to  Diaz  and  Mesa  en  compania  ?  The  grant ' 
made  and  entered  in  the  proper  book  of  record,  three  d 
before  the  date  of  the  certificata  This  certificate  was 
recorded  or  noted  in  the  book  of  record,  while  it  appears 
the  "  Book  of  the  Possessions  of  Lots,"  that  on  the  19th 
•llily,  1844,  there  waa  granted  to  Benito  Diaz  and  Juan  Pr 
Meea  the  lot  in  question,  and  possession  of  it  waa  given  at 
time.  If  a  delivery  to  the  grantees  of  the  deed  of  concess 
was  essential  (a  point  which  we  do  not  now  decide,)  it  will 
the  first  place  be  presumed  the  delivery  transpired  at  the  ti 
the  deed  was  executed.  (Seymour  v.  Van  Slyck,  8  Wend.  4 
Breckinridge  v.  Todd,  3  Monroe,  54,)  But  beyond  the  ] 
sumption,  the  record  evidence  in  its  obvious  import  shows  t 
the  grant  w^as  consummated  before  the  grant  of  July  32d  ' 
written.  The  title  having  vested  in  Diaz  and  Mesa  egi  com 
nia,  the  latter  could  not  be  divested  of  hia  interest  in  the  pi 
erty  at  the  mere  will  of  the  Alcalde,  even  if  it  were  conce 
that  he  attempted  in  his  official  capacity  to  do  this. 
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There  is  'no  evidence  that  Mesft  ever  relinquished  or  in  any 
maimer  conveyed  his  intei^t  in  the  lot  to  Diaz;  and  that  he 
did  so  cannot  be  inferred  from  circumstances  of  imcertain 
import.  The  title  to  half  the  premises  having  passed  by  the 
grant  to  Mesa,  it  must,  in  the  absence  of  evid^ice  to  the  con- 
trary, be  presumed  to  have  remained  in  him  until  his  death, 
and  then  to  have  passed  by  descent  to  his  heirs  at  law. 

By  the  laws  in  force  in  California  before  the  tifeaty  of  Gua- 
dalupe Hidalgo,  sales  of  land  were  required  to  be  made  in 
writing  on  stamped  paper.  This  requirement  was  probably  of 
statutory  origin,  designed  as  a  fiscal  measure  for  replenishing 
the  public .  treasury ;  because  by  the  Fifth  Partida,  Title  5, 
law  6,  it  appears  that  sales  and  purchases  might  be  effected 
either  with  or  without  writing.  Whether  conveyances  of  land 
(Jould  be  made  without  conforming  to  the  laws  and  regula- 
tions requiring  them  to  be  in  writing,  it  is  not  necessary  to 
decide  in  this  case.  The  fact  is  they  were  generally  made  in 
writing  in  the  presence  of  the  Alcalde,  who  performed  the 
functions  of  an  Escribano  Publico  in  the  premises.  The  condi- 
tions necessary  to  render  a  coritract  of  sale  valid  were  specific. 
One  of  them  was  that  the  contracting  parties  must  possess 
legal  capacity  to  contract  with  each  other,  and  the  contract 
must  be  entered  into  by  them  respectively  with  entire  free- 
dom. (Merle  v.  Matthews,  26  CaL  468-474.)  Now,  if  the 
language  of  Hinckley's  certificate,  had  it  been  consented  to 
by  Mesa,  was  sufficient  to  operate  as  a  relinquishment  or  trans- 
fer of  his  right  and  interest  in  the  lot  to  his  co-grantee,  Diaz, 
it  does  not  appear  that  he  was  a  party  to  it,  or  gave  to  it  his 
consent.  At  the  time  of  the  death  of  Mesa  he  was,  upon  the 
face  of  the  record  evidence  produced  from  the  custody  of  the 
plaintifif,  the  owner,  with  Diaz,  of  the  premises.  Such  being 
our  views,  it  is  of  no  importance  to  inquire  wtether  the  cer^ 
tificate  was  made  on  the  22d  of  Jnly,  1844,  or  a  year  later. 

Presttniption  that  a  grant  was  delivered  the  day  of  its  date. 


The  grant  having  been  made  to  Diaz  aiid  Mesa  jointly,  the 
law  presumes,  as  we  have  seen,  that  it  was  delivered  to  them 
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on  the  day  of  its  date.-  The  pTesumptioDL  was  not  sough 
be  overcome  by  the  plaintiff  by  the  proof  of  any  fact  tenc 
to  disturb  it  On  the  contrary,  the  evidence  in  the  < 
strongly  tends  to  show  that  this  presumption  of  law  acooi 
with  the  truth,  for  in  the  "Book  of  Possession  of  LoU 
Terba  Buena,"  an  entry  was  made  by  the  Alcalde,  stating  i 
the  lot  in  controversy  was  granted  to  "  Benito  Diaz  and  J 
Prado  "  on  the  day  the  title  paper  in  question  bears  date, 
that  possession  was  given  at  the  same  time.  This  is  affir 
tive  evidence  in  support  of  the  vesting  of  the  title  to  the 
granted  in  Diaz  and  Mesa  jointly.  The  Court  finds  that 
entry  referred  to  "  appears  in  regular  order  for  the  year  li 
and  is  the  only  entry  in  said  book  in  reference  to  the  loi 
question,"  and  that  the  entry  next  succeeding  it  bears  date 
the  13  th  of  November  of  the  same  year.  There  is  nothing 
the  finding  or  in  the  evidence  casting  the  least  suspicion  u 
the  verity  of  the  entry  so  made.  This  is  not  all;  the  i 
deed  as  folded  up  has  an  indorsement  on  it  of  the  nai 
"  Benito  Diaz  y  J.  Prado."  This  indorsement  is  in  the  hj 
writing  of  Diaz.  Thus  is  afforded  a  circumstance  tendinj 
show  that  Diaz  had  possession  of  the  deed  before  it 
claimed  by  him  to  be  a  grant  to  him  alone,  and  before  the 
tificate  mentioned  was  written.  In  addition  to  these  circ 
stances,  it  appears  that  Diaz  built  a  small  adobe  house  a 
near  the  centre  of  the  west  half  of  the  lot,  at  which  time  "ii 
was  Commandante  of  the  military  at  the  Presidio,  which 
nishes  an  excuse,  if  any  was  necessary,  for  his  omissioi 
build  upon  and  occupy  in  person  the  other  half  of  the  lot 

As  the  case  stands  upon  the  record  before  us,  we  are  of 
opinion  the  Court  below  should  have  found  that,  by  the  g 
of  the  Alcalde,  the  title  to  the  lot  in  question  vested  in  I 
and  Mesa  jointly,  and  that  upon  the  death  of  Mesa  in  Aug 
1845,  his  interest  in  the  property  descended  to  the  appells 
his  children  and  heirs  at  law. 

Here  the  case  would  end  but  for  the  interpositioiL  of 
Statute  of  Limitations  by  plaintiff's  counsel  in  the  aiguo 
of  the  case  in  this  Court. 


^M 
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The  plaintifF  set  forth  in  his  complaint  specifically  the  facts 
upon  which  he  relied  as  showing  Ms  right  to  relief.  These 
facts  consist  of  the  grant  alleged  by  him  to  have  passed  the 
title  to  the  property  in  entirety  to  Diaz,  and  the  conveyance 
by  Diaz  to  Le  Page,  and  the  conveyance  by  Le  Page  to 
the  plaintiff,  and  following  npon  this,  his  alleged  ''actual, 
undisputed,  open  and  notorious  possession  of  said  premises, 
and  every  part  and  parcel  thereof,  without  any  interference  or 
molestation  whatever  on  the  part  of  Juan  Prado  Mesa  or  his 
heirs." 

The  complaint  does  not  state  facts  from  which  it  affirma- 
tively appears  that  the  plaintiff's  possession  was  of  an  adverse 
or  hostile  character.  It  msy,  fo?  aught  that  appears  in  the 
complaint,  have  been  only  according  to  his  right,  and  in  sup- 
port of  the  title  in  common.  In  answer  to  the  complaint  the 
defoidants  say  they  never  had  any  notice  or.  information  that 
the  plaintiff  ever  claimed  the  exclusive  ownership  or  possession 
of  the  property  adversely  to  the  right  of  the  defendants,  until 
he  disclosed  such  claim  in  his  answer  in  the  partition  suit 
mentioned  in  the  complaint 

It  is  manifest  from  the  complaint  the  plaintiff  staked  his 
right  to  the  relief  which  he  sought  upon  the  title  which  he 
claimed  vested  the  property  in  entirety  in  Diaz  by  the  grant 
of  the  Alcalde,  and  his  own  acquisition  of  that  title  and  pos- 
session of  the  property  under  it.  The  complaint  does  not  show 
that  he  relied  upon  a  disseizin  or  ouster  of  his  co-tenants  of  the 
freehold,  as  a  foundation  of  title  to  the  undivided  half  of  the 
premises ;  and  we  think  it  would  be  extending  the  rule  of  indul- 
gent and  liberal  construction  of  pleadings  to  an  extent  defeating 
the  ends  of  justice  to  hold  that  the  pleadings  in  this  case  raised 
an  issue  of  title  in  the  plaintiff,  having  its  origin  and  continu- 
ance in  an  ouster  of  the  defendants,  and  an  adverse  possession 
of  the  property  by  the  plaintiff  for  the  period  of  five  years 
before  action  bron^t  It  is  evident  from  the  finding  that  the 
Judge  who  tried  the  cause  did  not  consider  that  such  an  issue 
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was  involved  in  the  case.,  ^e  made  no  allusion  Jto  such  an  iss 
nor  does  the  finding  of  facts  in  the  remotest  degree  sugg 
that  such  an  issue  was  supposed  to  be  joined  between 
parties. 

The  judgment  is  reversed  and  the  cause  remanded  fo] 
new  trial. 


WILLIAM  LORD  n.  HORACE  HOPKINS. 


LuwainMMST  to  Gomplaint* — If  the  defendant  demari  to  the  complaint 
la  error  for  the  Court  to  refuse  the  plaintiff  leaje  to  amend  his  compl 
before  the  decision  on  the  demurrer. 

AmiNDMBNT   OF   COMPLAINT  ArTBB   DiMUBBSB. —  If  a  demurrer   to   the  c 
plaint  la  suetained,  the  plaintiff  it  entitled  to  leave  to  9 mend  the  compli 
unless  the  complaint  la  so  defective  that  it  cannot  be  made  good  by 
amendment. 

Appbal  from  the  District  Court^  Eighth  Judicial  Diatr 
Klamath  County^ 

The  plaintiff  appealed  from  the  judgment. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Daingerfield,  Highton  &  Hambleton,  for  Appellant. 

'* After  demurrer,  and  before  the  trial  of  issue  on  demun 
either  party  may,  within  ten  days,  amend  any  plead 
demurred  to,  of  course,  and  without  costs,  filing  the  same 
amended,  and  serving  a  copy  thereof  upon  the  adverse  pa 
or  his  attorney,  who  shall  have  ten  days  to  answer  or  den 
thereto;  but  a  party  shall  not  so  amend  more  than  one 
(Practice  Act,  Sec.  67.) 

The  sixty-seventh  section  of  the  Practice  Act  of  this  Sti 
so  far  as  the  question  under  consideration  is  concerned,  is  s 
stantially  the  same  as  the  first  subdivision  of  section  one  h 
rtred  and  seventy-two  of  the  New  York  Code.  (Voorhies^  Co 
8tb  Edition,  1864,  pp.  344,  345.) 

And  the  authorities  in  New  York  are  distinct  to  the  po 
that  the  right  to  amend  within  the  time  specified  is  atbsoltite,  2 
cannot  be  affected  by  any  action  upon  the  part  of  the  Court 
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"The  CJourt  held  that  section  one  hnndred  and  seventy-two 
of  the  code -gives  the  right  to  amend,  of  course,  after  the 
receipt  of  a  demurrer,  without  any  restriction  as  to  what  has 
previously  occurred  in  the  cause.''  {Cooper  v.  Jones,  4  Sand. 
699.) 

"  The  right  to  amend  is  absolute,  subject  only  to  the  power 
of  the  Court  to  strike  out  for  cause  shown."  (Oriffin  v.  Cohn 
et  dls.,  8  How.  Pr.  453 ;  Thompson  v.  Minford  et  al.,  11  How. 
Pr.  275;  Burrall  v.  Moore,  5  Duer.,  655,  656.) 

Chas.  Westmoreland,  and  Oeo.  Cadwdlader,  for  Respondent, 

Section  sixty-seven,  in  substance,  provides  that  a  plaintiff 
may,  after  a  demurrer  has  been  filed,  amend  his  complaint  by 
fliDg  the  same  as  lamended,  and  serving  a  copy  upon  the 
adverse  party;  provided  it  is  done  before  the  trial  of  the 
demurrer,  and  before  ten  days  have  elapsed  since  the  filing  of 
the  demurrer.  In  other  words,  to  amend,  as  of  course  requires 
the  plaintiff  to  comply  with  these  requirements. 

First  —  He  muet  file  and  serve  his  complaint  as  amended. 

Second —  He  must  do  it  before  the  demurrer  is  called  up  for 
argument 

Third  —  He  must  do  it  within  ten  days  after  the  demurrer  is 
filed. 

These  rules  are  not  necessarily  inconsistent  with  each  other, 
nor  do  they  require  impossibilities. 

By  the  Court,  Shafteb,  J. ; 

The  complaint  was  filed  September  28th,  1864,  and  was 
demurred  to  on  the  8th  of  October  following.  On  the  13th 
of  that  month  the  case  was  called  for  trial.  The  plaintiff 
asked  leave  to  file  an  amendment  to  his  complaint,  and  for  that 
purpose  that  he  be  granted  ten  days,  reckoning  from  the  day 
on  which  the  demurrer  was  filed.  The  Court  refused  to  grant 
any  time  therefor;  whereupon,  after  argument,  the  demurrer 
was  sustained  and  judgment  was  duly  entered  for  the  defendant. 

The  ruling  of  the  Court,  denying  the  application  to  amend. 
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was  erroneous,  according  to  the  decision  in  OdUagher  v.  DeUmey, 
10  Cal.  410,  as  limited  and  explained  in  Thornton  v.  Borland, 
12  Cal.  438,  and  in  Smith  et  als.  v.  Yreka  Water  Company,  14 
Cal.  201.  If  the  plaintiff  had  forebom  to  move  for  leave  to 
amend  until  after  the  question  upon  the  demurrer  had  been 
decided,  and  had  then  made  his  application,  and  it  had  been 
refused  and  judgment  had  been  entered  thereupon,  the  judg- 
ment would  have  been  reversed.  Here  the  plaintiff,  by  his 
own  motion  made  in  advance,  virtually  oonfessed  that  his 
complaint  was  defective  and  thereby  obviated  the  necessity  of 
judicial  action  on  the  question. 

The  objection  that  the  complaint  was  so  defective  that  it 
could  not  be  made  good  by  any  amendment  that  could  have 
been  made,  is  not,  in  our  opinion,  well  taken* 

Judgment  reversed  and  cause  remanded. 


CHARLES  BIBEND  i;.  THE  LIVERPOOL  AND  LON- 
DON FIRE 'AND  LIFE  INSURANCE  COMPANY, 
CHARLES  WEBB  HOWARD,  JAMES  M.  GOEWY, 
JOHN  H.  HOUGH,  and  FRANZ  B.  REYNOLDS. 

A88IGNMBNT    OF    THINGS    RATING    NO    PKBSBNT    DXIBTBNCB. CoiirU    Of    eqilltj 

support  and  give  effect  to  assignments  of  things  which  have  ao  present 
actual  existence,  but  rest  In  mere  possibility;  not  as  a  present  positlTt 
transfer  operative  in  presenti,  but  as  a  present  contract*  to  take  effect  and 
attach  as  soon  as  the  thing  comes  in  esBe, 

JOMS  ON  Pbrsonal  Pbopbbtt  not  in  BxiBTiNcn. — ^Whenever  a  person  \tf  a 
contract  Intends  to  create  a  Hen  upon  personal  property  to  be  acquired  by 
him,  the  lien  attaches  in  equity  upon  the  particular  property  as  soon  as  ha 
acquires  a  title  thereto. 

Assignment  of  a  Policy  or  Insubancb  as  Collatbxal  Sbgubitt. — ^An  «•• 
signment  of  a  policy  of  Insurance  upon  a  stock  of  goods  effected  In  the  name 
of  the  asslgrnor,  made  as  collateral  security  for  a  debt  due  from  the  assignor 
to  the  assignee,  with  an  agreement  that  In  case  of  loss  by  flre  the  asslgnea 
shall  collect  the  money  and  apply  It  on  the  debt,  attaches  In  eqalty  as  a 
lien  upon  the  amount  due  on  the  policy  to  the  extent  of  the  debt,  as  soon 
as  the  loss  occurs,  as  against  the  assignor  and  an  persona  asserting  a  claim 
thereto  under  him. 

iDBU-^^uch  assignment  is  not  void  under  the  Statute  of  Fraada,  altliovcli 
not  In  writing,  provided  the  policy  is  delivered  to  the  asslgnaa  at  the  Uma 
the  parol  contract  Is  made. 
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lOBX. — ^It  Is  not  necessary  to  tha  Talldlty  of  such  contract  that  the  assignees 
have  anj  interest  In  the  property  insured,  nor  that  the  Insurer  consent  to 
the  assignment. 

IDBM. — In  such  case,  the  assignor,  or  one  succeeding  to  his  Interest  after 
the  lien  of  the  assignee  attaches,  has  a  right  to  the  balance  of  the  fund 
remaining  after  the  payment  of  the  debt  due  to  the  assignee. 

IHTBKBST  ON  JuDGMSNT. — A  Judgment  can  properly  hear  Interest  only  from 
the  time  it  Is  pronounced.  Interest  due  on  the  demand  on  which  the  action 
Is  brought  should  be  Included  in  the  Judgment  when  entered. 

Appeax  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  insurance  company  made  no  defense. 

The  other  facts  are  stated  in  the  opinion  of  tho  Court 

J.  MeM,  Shafter,  for  Appellants. 

We  insist  that  such  an  agreement  as  that  between  Wollstein 
&  Mears,  and  Wegener  &  Shoenbar,  cannot  be  sustained^  upon 
the  ground  that  Wegener  &  Shoenbar,  having  no  interest  what- 
ever in  the  goods,  cannot  insure  another's  interest  therein  for 
their  own  benefit.  It  is  a  mere  evasion  of  the  principle  which 
forbids  gambling  transactions  relating  to  insurance,  by  requir- 
ing an  '^  insurable  interest "  in  the  goods  as  to  all  who  procure 
insurance  for  their  benefit  (Ellis  on  Fire  and  Life  Insuraiice, 
62-66,  72.) 

The  doctrine  stated  is :  '^  The  party  insuring  must  have  an 
interest  in  the  property  insured  to  entitle  him  to  recover.  To 
permit  the  existence  of  wager  policies  upon  such  a  subject  as 
insurance  against  fire,  would  be  a  pernicious  principle,  as  it 
would  necessarily  lead  to  the  commission  of  those  nefarious 
practices  which  it  is  one  of  the  objects  of  legitimate  insurance 
against  fire  to  prevent 

The  insurance  must,  therefore,  be  regarded  as  one  for  the 
benefit  of  Wollstein  &  Mears.  It  was  taken  in  their  name, 
upon  their  goods,  and  the  premiums  paid  by  their  money. 

This  insurance  was  not  assignable,  except  upon  the  trans- 
mission of  the  title  to  the  goods,  or  some  interest  therein; 
and  this  method  of  assignment  could  only  be  successful  by  the 
oonaent  of  the  insux^ra — in  diort,  by  a  novation  of  the  oon- 


80  BiBBNP  V.  L.  &.  L.;  F.  &  L.  Ijrs,  Co.       [Sup. 

Argument  for  Beapondenti. 

tract.  (Fogg  et  al.  v.  The  Middlesex  Mutual  Insurance 
10  Ciish.  337;  Buffalo  St.  Go.  Worlcs  v.  The  8.  Mu.  Ins. 
17  N-.  Y.  401.) 

It  may  be  that  the  common  law  prohibition  as  to  ass 
ments  of  things  in  action,  or  only  in  posse,  no  longer  ex 
The  rule,  however,  which  forbids  certain  assignments  t 
the  groimd  of  public  policy,  and  to  prevent  frauds^  rem 
nndisturbed. 

Plaintiff  sues  either  as  assignee  of  the  policy  or  of 
money.     He  says  he  sues  as  assignee  of  the  money. 

It  is  difficult  to  see  how  the  Statute  of  Frauds  cai 
avoided.  As  this  is  a  substantial  defect  of  proof,  plaintiff 
not  recover.     (Green  v.  Palmer,  15  Cal.  411.) 

The  statute  (Wood's  Digest,  Sec.  551)  awards  interest  i 
all  judgments. 

This  judgment,  in  effect,  deprives  Howard,  Goewy  A 
of  all  interest;  for  the  whole  sum  of  six  thousand  five  '. 
dred  dollars  having  been  exhausted,  there  is  no  fund  w 
the  terms  of  the  judgment  to  which  resort  can  be  had. 
are  entitled,  therefore,  to  a  personal  judgment  f6r  int 
beyond  the  particular  fund  mentioned  in  the  judgment 

W.  P.  G.  Whiting,  for  Eespondents. 


The  transactions  between  W^rener  &  Shoenbar,  and  T 
stein  &  Mears,  operated  not  to  effect  an  assignment  of  the 
cies^  but  to  constitute  an  agency  coupled  with  an  interest. 
money  to  be  collected  from  the  companiea,  in  case  of  loss, 
to  belong  to  Wollstein  &  Mears,  and  to  be  applied  by  1 
agents,  Wegener  &  Shoenbar,  to  the  payment  of  their  in( 
edness  —  that  is,  the  notes  for  seven  thousand  four  bun 
and  forty-six  dollars  and  sixty-nine  cents  —  and  Wollste 
Mears  might  by  action  have  enforced  such  an  applicatio 
the  money  in  case  their  agents  had  misapplied  it.     It 
practically,  an  equitable  mortgage  of  the  insurance  mone 
a  delivery  of  the  policies,  just  as  land  may  be  mortgaged 
delivery  of  the  title  deeds -— Wiener  &  Shoetibar  having 
right  to  collect  the  mojiey  and  apply  it  pro  tatnJbo  td  tb» 
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ment  of  the  notes  held  by  l^enn,  and  being  bound  to  pay  over 
the  remainder  to  WoUstein  &  Mears  as  the  owners  of  the 
polides.  {Cromwell  v.  The  Brooklyn  Fire  Insurwnce  Co,,  39 
Barb.  234;  Dickinson,  v.  PhiUips,  1  Barb.  454;  Shotwell  ▼.  The 
Jefferson  Insurance  Co.,  6  Boe.  248.) 

The  respondent  has  never  asserted  a  legal  right  under  a  legal 
assigEunent  of  the  policies^  but  has  insisted  that  the  whole 
transaction  betwe^i  the  parties  has  operated  to  give  him  —  he 
being  subrogated  in  the  rights  of  Wegener  &  Shoenbar  —  an 
equitable  lien  upon  a  fund  which  arose  out  of  and  represents 
his  own  properly.  (Lacena  v.  Crawford,  8  Bos.  &  Pul.,  75 ; 
5  Id.  269 ;  Story^s  Eq.  Juris.,  Vol  I,  Sec  1,055.) 

The  daim  of  the  respondent  is  not  founded  on  the  assign- 
ment of  the  policies,  but  upon  the  proposition  that  the  fund 
that  was  to  arise  from  loss  was  appropriated,  and  the  policies 
were  delivered  as  the  insignia  of  the  appropriation  and  the 
talisman  with  which  to  control  the  fund.  (8  Kent's  Com.  377, 
editi<Hi  of  1860,  and  caaes  there  cited.) 

The  statute  does  not  give  interest  on  all  judgments,  but  only 
on  '' judgments  for  money  lent,  money  due  on  settlements  of' 
accounts^  and  money  received  to  the  use  of  another;"  and  this 
is  neither  of  those  caaes,  but  a  judgment  for  the  distribution  of 
a  fund. 

By  the  Courts  Cubbst,  0.  J. ; 

Wollstein  &  Mears,  partners  in  the  trade  of  merchants, 
made  application  to  the  firm  of  Wegener  &  Shoenbar  to 
indorse  for  their  accommodation  their  promissory  notes, 
amounting  to  fifteen  thousand  dollars,  whereupon  the  latter 
firm  consented  to  do  so  on  condition  that  the  stock  in  trade 
of  the  former  firm  should  be  insured  through  the  agency  of 
Wegener  &  Shoenbar,  who  should  hold  the  policies,  when 
effected,  as  collateral  security  for  their  liability  as  such 
indorsers,  and  also  for  any  amount  in  which  Wollstein  & 
Mears  should  become  indebted  to  them.  To  this  Wollstein  & 
Hears  agreed,  and  thereupon  Wegener  &  Shoenbaj'  procured 
Vol. 
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three  policies  of  insurance  to  be  issued  to  W()Ilstein  &  M 
amounting  in  all  to  the  sum  of  twelve  thousand  dollars, 
paid  the  premium  on  the  same,  charging  what  liiey  so 
to  Wollstein  &  Mears.  These  policies  were  thereafter 
by  Wegener  &  Shoenbar  as  security  for  their  indorsemen 
the  notes  of  Wollstein  &  Mears  for  the  sum  first  named 
for  any  further  sum  for  which  the  last  mentioned  firm  si 
become  indebted  to  Wegener  &  Shoenbar.  Shortly  after 
Wollstein  &  Mears  became  indebted  to  Wegener  &  Shoe 
in  the  sum  of  thirteen  thousand  five  hundred  dollars, 
merchandise.  The  parties  had  a  settlement  in  June,  1 
when  Wollstein  &  Mears  made  and  delivered  their  promii 
notes  in  the  sum  of  nine  thousand  four  hundred  and  fort 
dollars  and  sixty-nine  cents  to  Wegaier  &  Shoenbar,  ^ 
it  was  again  agreed  between  the  parties  that  Wegener  &  SI 
bar  should  continue  to  hold  the  policies  of  insurance  a 
curity  for  the  payment  of  the  last  mentioned  notes  and 
further  indebtedness  that  might  accrue  from  Wollstein  &  1 
to  Wegener  &  Shoenbar,  and  that  in  case  of  loss  of  the  j 
erty  insured  by  fire,  Wiener  &  Shoenbar  should  coUed 
money  from  the  insurance  companies  and  apply  it  to  the 
ment  of  such  indebtedness.  On  the  11th  of  September,  1 
Wollstein  &  Mears  paid  two  thousand  dollars  on  account, 
then  for  the  balance  of  their  indebtedness  made  and 
livered  to  Wegener  &  Shoenbar  new  notes  in  the  sum  of  i 
thousand  four  hundred  and  forty-six  dollars  and  s 
nine  cents,  bearing  interest  at  one  and  a  half  per  cent 
month  from  that  day,  and  renewed  their  agreement  last  i 
in  regard  to  the  policies  of  insurance  and  collecting  th 
surance  money  in  case  of  loss,  applying  it  in  payment  o: 
amount  due  them. 

On  the  31st  of  October,  1863,  Wegener  &  Shoenbar  f 
in  business,  at  which  time  they  were  indebted  to  the  pla 
in  thirty  thousand  dollars,  and  in  part  payment  thereof 
assigned  and  delivered  to  him  the  last  named  notes,  and 
interest  in  said  policies  of  insurance,  which  he  thereafter 
tinned  to  hold  in  his  possession.     On  the  14th  of  Deoemb 
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the  same  year  the  property  insured  waa  destroyed  by  fire,  is 
ooiiBequaioe  of  which  Wollstein  &  Hears  became  inaolvent^ 
and  on  the  6th  of  January  thereafter  executed  and  delivered 
to  the  plaintiff  an  absolute  assignintent  for  a  consideration 
expressed  in  the  deed  of  assignment  of  said  policies  of  insur* 
ance  so  held  by  him,  and  all  olauns  which  they  had  or  held 
theremider,  and  on  the  16th  day  of  February  following  the 
plaintiff  gave  the  insurance  companies  notice  of  the  circum- 
stances under  wbich  he  held  the  policies. 

At  the  time  of  the  loss  of  the  property  of  Wollstein  &  Mears 
by  fire  they  were  indebted  to  the  defendants,  Howard,  Qoewy  & 
Co.,  in  the  sum  of  twelve  thousand  two  hundred  and  twenty- 
seven  dollars  and  seven  cents,  and  to  certain  other  creditors, 
whose  claims  in  the  aggregate  amoun4;ed  to  eleven  thousand  and 
twenty-four  dollars,  who  on  the  next  day  assigned  their  re- 
spective claims  to  Howard,  Goewy  &  Oo,^  for  the  purpose  of 
collecting  them  and  paying  over  the  proceeds  to  such  assigning 
creditors ;  and  on  the  same  day  Wollstein  &  Mears  executed  to 
Howard,  €U)ewy  &  Go.  a  formal  written  assignment  of  said 
policies,  and  their  demsands  against  the  insurance  companies 
^ich  had  accrued  on  account  of  the  loss  by  fire  of  the  insured 
property,  as  security  for  the  sum  due  from  them  to  Howard^ 
Goewy  &  Co.  in  their  own  right,  and  as  assignees  of  said  other 
creditors  of  Wollstein  &  Mears. 

One  of  the  policies  was  issued  by  the  Liverpool  and  London 
lire  and  Life  Insurance  Company,  and  was  in  the  sum  of 
ax  thousand  five  hundred  doUars.  Another  of  the  policies  was 
issued  by  the  iRorth  British  and  Mercantile  Insurance  Com- 
pany, and  was  in  the  sum  of  two  thousand  five  hundred  dollars ; 
and  still  another  of  the  policies  was  issued  by  the  Imperial 
Insurance  Company,  and  was  in  the  sum  of  three  thousand 
dollars. 

Soon  after  Wollstein  &  Mears  had  executed  to  the  plaintiff 
an  absolute  assignment  of  the  x>olicie6  of  insurance,  he  gave 
the  Liverpool  and  London  Fire  and  life  Insurance  Company 
notice  of  the  assignment  to  him,  and  demlanded  of  such  com- 
pany the  sum  of  money  secured  by  its  policy.     Before  then 
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the  loss  had  been  ascertained  and  adjusted  and  Hie  company 
kad  agreed  to  pay  on  demand  the  amount  to  whomsoever  it 
was  due.  At  that  time  the  company  had  received  notice  of 
the  diaim  of  Howard,  Goewy  &  Co.,  and  theref(»re  refused  to 
comply  with  the  plaintifiPs  demand  imtil  it  should  be  settled 
as  to  whidi  of  the  claimants  the  money  was  due.  The  plain- 
tiff brou^t  his  action  against  the  first  named  insurance  com- 
pany to  recover  the  amount  due  for  the  loss,  with  interest,  and 
against  Howard,  Gdewy  &  Co.  for  the  purpose  of  obtaining  a 
decree  declaring  their  claim  null  and  void,  and  to  enjoin  them 
from  asserting  or  prosecuting  the  sama 

It  is  found  by  the  District  Court  that  at  the  time  this  actioiL 
was  commenced,  like  actions  were  commenced  against  each  of 
the  other  insurance  companies  namiad,  together  with  the  defend- 
ants Howard,  Goewy  &  Co.,  and  that  the  plaintiff  and  Howard, 
Goewy  &  Co.  had  entered  into  a  stipulation,  in  each  of  said 
-actions,  that  if  it  should  be  found  that  the  plaintiff  was  enti- 
tled to  recover  one  portion  of  ihe  aggregate  sum  of  the  in- 
fiuranoe  m<mey,  and  Howard,  Goewy  &  C6.  anotiber  portion 
of  the  same,  that  in  that  case  the  amount  so  found  due  the 
plaintiff  should  be  apportioned  between  or  among  all  said  in- 
surance companies,  and  that  judgment  should  be  entered  ao- 
cordingly.  From  this  stipulation  we  infer  that  the  insurance 
companies  other  than  the  one  which  is  defendant  in  this  action^ 
were  respectively  in  the  same  condition  as  was  the  Liverpool 
and  London  Fire  and  Life  Insurance  Company,  with  respect 
to  the  claim  of  the  plaintiff  and  that  of  Howard,  Goewy  & 
Co.,  and  were  at  the  time  and  still  are  ready  to  pay  the  amount 
due  by  their  respective  policies  to  whichever  of  the  contending 
parties  the  sum  may  be  found  to  be  dua  The  matters  in  issue 
were  tried  by  the  Court,  and  as  a  conclusion  of  law  from  the 
facts  found  as  above  stated,  the  Court  decided  "  that  the  plain- 
tiff is  entitled  to  a  judgment  against  the  said  defendant,  the 
Liverpool  and  London  Fire  and  Life  Insurance  Company,  for 
the-  sum  of  four  thousand  eight  hundred  and  forty-six  dollars 
and  thirty-nine  cents,  with  his  costs  to  be  taxed ;  and  in  favor 
of  the  defendants,  Charles  W.  Howard,  James  M.  Goewy,  Jeha 
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H.  Hough  and  Frank  B.  Reynolds,  constituting  the  firm  of 
Howard,  Qoewj  &  Cla,  for  the  remainder  of  said  sum  of 
eix  thousand  fire  hundred  dollars,  so  found  due  from  the 
defendant,  the  Liverpool  and  London  Fire  and  Life  Insnranoe 
Company."  Judgment  was  thereupon  entered  in  accordance 
vnth  the  decision  of  the  Court,  and  from  00  much  of  the  judg- 
ment as  was  in  favor  of  the  plaintiff,  and  also  from  so  much 
thereof  as  adjudged  tiiat  the  plaintiff  have  and  recover  trom 
the  insurance  company  any  sum  of  money  whatever,  the 
defendants,  Howard,  Qoewy  &  Co.,  have  appealed. 

The  appellants  insist  that  the  judgment  is  erroneous  on  two 
grounds:  First,  because  a  portion  of  the  insurance  money  is 
adjudged  to  be  due  the  plaintiff;  and,  second,  because  the 
judgment  for  the  portion  of  the  insurance  money  adjudged  to 
be  due  the  defendants,  Howard,  Goewy  &  Co.,  beiirs  interest 
only  from  the  date  of  the  judgments 

L  The  first  cause  of  error  alleged  involves  die  considera- 
tion in  the  first  place  of  the  character  of  the  agreement  between 
the  firms  of  WoUstein  &  Mears  on  the  one  part,  and  Wegener 
&  Shoenbar  on  the  other,  relating  to  the  insurance  to  be  effected 
and  the  assignment  of  the  policies  that  might  be  obtained  as 
collateral  security  to  Wegener  &  Shoenbar;  and  in  ihe  second 
place,  whether  such  transaction,  if  valid  and  effectual  in  other 
respects,  was  void  as  against  public  policy. 

Assignment  of  a  policy  of  inswnmce  as  colhtierci  sse^ritjf„ 

The  policies  were  issued  to  WoUstein  &  Mears.  It  was  their 
property  which  was  insured,  and  they  were  the  persons  assured 
against  the  loss,  which  it  was  in  contemplation  mi^t  happen 
by  the  destruction  of  the  property  by  fire.  By  the  original 
agreement  between  these  firms  the  policies  of  insurance  were 
to  be  held  by  Wegener  &  Shoenbar  for  a  particular  purpose, 
and  the  agreement  was  renewed  at  each  settlement  subse- 
quently had  between  them.  So  long  as  Wegener  &  Shoenbar 
retained  possession  of  the  policies  imder  the  agreement  sub- 
sisting, they  had!  right  to  them  as  evidence  of  the  agreement 
between  the  parties;  which  agreement  was  in  effect  that  the 
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iufiurance  monej^  in  the  event  that  the  sum  should  bec€ 
due  by  reason  of  the  destruction  of  the  insured  property 
fire,  should  thereupon  become  assigned  to  Wegener  &  Shoen 
as  security  for  whatever  might  be  due  them  from  WoUsteii 
Mears. 

Courts  of  equity  are  in  the  habit  of  giving  effect  to  assi 
ments  of  trusts  and  possibilities  of  trusts^  and  conting 
interests  and  expectances,  whether  they  are  in  real  estate 
in  personal  property,  as  well  as  to  assignments  of  choses 
aciion.  Contingent  rights  and  interests  are  not  ordinal 
assignable  at  law,  but  they  are  in  equity.  Assignments 
such  rights  and  interests,  in  being,  are  upheld  and  enforced 
Courts  of  equity.  And  more  than  this,  these  Courts  supi 
and  give  effect  to  assignments  of  '^  things  which  have  no  p 
ent  actual  or  pot^itial  existence,  but  rest  in  mere  possibilj 
not  indeed  as  a  present  positive  transfer,  operative  in  prese 
for  that  can  only  be  done  of  a  thing  in  esse,  but  as  a  pres 
contract,  to  take  effect  and  attach  as  soon  as  the  thing  co 
in  esse/'  (2  Stor/s  Eq.,  Sec  1,040;  MitdieU  v.  Winslau 
Story,  638,  644.)  la  MUcheU  v.  Winslow,  Mr.  Justice  St 
cites  many  authorities  supporting  this  doctrine,  and  re: 
particularly  to  the  opinion  of  Vice  Chancellor  Wigram, 
Langton  v.  Rorton,  1  Hare,  549,  as  exceedingly  cogent  in 
reasoning  and  satisfactory  in  its  conclusions,  and  he  then  st 
^'It  seems  to  me  a  dear  result  of  all  the  authorities  1 
wherever  the  parties,  by  their  contract,  intend  to  creat 
positive  lien  or  charge,  either  upon  real  or  personal  props 
whether  then  owned  by  the  assignor  or  contractor,  or  not 
if  personal  property,  whether  it  is  then  in  esse  or  not 
attaches  in  equity  as  a  lien  or  charge  upon  the  partici 
property,  as  soon  as  the  assignor  or  contractor  acquires  a  1 
thereto,  against  the  latter,  and  all  persons  asserting  a  cl 
thereto,  under  him,  either  voluntarily,  or  with  notice,  ot 
bankruptcy."  The  case  of  Field  v.  Mayor  of  New  Tor) 
Sclden,  186,  is  in  support  of  the  cases  already  mentioned, 
is  referred  to  in  Pierce  v.  Robinson,  13  Cal.  123,  as  declai 
tbe  settled  doctrine  of  equity  on  the  subject     Macambe\ 
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Parker,  14  Pick.  497,  is  an  authority  proceeding  upon  the 
same  principle.  In  that  caae,  a  bridanaker  had  stipulated 
with  the  lessees  of  a  brickjardy  in  which  he  manufactured 
bricks,  that  they  should  retain  the  bricks  to  be  made  ihere,  as 
security  for  their  advances  to  him.  The  Court  held  the  agree- 
ment to  be  one  for  the  pledging  of  the  bricks  as  they  should 
be  made,  and  that,  althou^  there  cannot  be  a  pledge,  techni- 
cally speaking,  of  a  thing  not  in  existence,  there  may  be  an 
hypothecation  of  it,  so  that  as  soon  as  the  thing  is  produced 
the  lien  attaches  to  it;  and  that  in  that  case  the  brifks  became 
pledged  as  fast  as  they  were  manufactured;  and  the  Court 
further  held  that  the  pledgee  could  maintain  an  action  at  law 
for  the  recovery  of  the  possession  of  the  bricks  against  the 
defendant,  who,  as  an  ofiBcer,  had  seized  and  taken  them  under 
a  writ  of  attachment,  issued  in  an  action  by  a  creditor  of  the 
pledgor  against  him.  (Stoiy  on  Bail,  Sec.  294;  9  Story's  Eq., 
Sec  1,055.) 

Parol  assignment  of  a  policy  of  insurance  and  delivery  of  policy. 

We  deem  it  unnecessary  to  refer  to  other  decisions  on  the 
subject,  as  the  doctrine  laid  down  in  the  authorities  cited 
seems  to  be  well  settled.  But  in  relation  to  the  contract 
between  these  firms,  an  objection  is  made  on  the  part  of  the 
appellants  touching  the  question  of  its  validity,  under  the 
Statute  of  Frauds,  The  contract  was  not  reduced  to  writing 
when  it  was  made,  nor  had  it  been  when  the  fire  occurred,  at 
which  point  of  time,  if  at  any  time,  it  took  effect  as  an  assign- 
ment of  the  insurance  money,  as  security  for  the  debt  due 
from  the  assured  to  the  plaintiff.  The  section  of  the  statute 
on  which  the  appellants  rely  provides  that  every  contract  for 
the  sale  of  any  goods,  chattels  or  things  in  action,  for  the 
price  of  two  hundred  dollars  or  over,  shall  be  void,  unless  in 
writing,  etc.  This  section  has  no  reference  or  application,  in 
our  judgment,  to  a  contract  of  the  nature  of  the  one  in  ques- 
tion. It  relates  to  absolute  sales  and  transfers  of  personal 
property  and  choses  in  action.  The  plaintiff  had  the  rightful 
possession  of  the  policies  of  insurance  when  the  loss  by  fire 
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happened^  at  which  time  the  insurance  companies  bee 
indebted  to  the  assured.  The  moneys  due  on  the  pol 
became  assigned  eo  instanH  with  the  destruction  of  the  p 
erty,  as  security  for  the  debt  due  the  plaintiff.  Having 
possession  of  the  policies  when  the  fire  occurred,  the  plaii 
had  la  vested  interest  in  them  and  in  the  insurance  fund 
which  he  could  not  be  deprived  by  WoUstein  &  Mears,  ex 
by  payment  of  the  sum  due  him,  and  if  the  assignment  w! 
then  became  consummate  could  be  held  to  amount  to  a 
of  choses  in  action  under  the  section  of  the  statute  ref  errec 
it  stood  supported  by  the  conditions  of  that  section  decL 
to  be  essential  to  ^ts  validity. 

It  has  been  held,  says  Judge  Willard,  that  delivery,  {( 
valuable  consideration,  of  a  diose  in  action,  without  wri 
is  a  sufficient  transfer.  "Thus,  a  judgment  of  a  Courl 
record,  a  bond  or  covenant,  and  a  mortgage  of  real  estate, : 
be  assigned  orally,  by  mere  delivery,  without  any  instrun 
in  writing  declaring  the  transfer.^*  (Willard's  Eq.  Juris.  4( 
He  further  says:  "  There  are  cases  in  which  something  s 
of  an  actual  transfer  and  delivery  of  a  chose  in  action, 
operate  as  an  equitable  assignment  of  the  whole,  or  some  ; 
of  it  No  particular  form  of  words  is  necessary  for  this  ; 
pose.  Any  language  which  indicates  a  clear  intention 
appropriate  the  fund  will  eflFectuate  the  object"  We  ar( 
the  opinion  the  statute  does  not  affect  in  any  manner 
assignment  which  became  consummate  by  the  loss  by  fiw 
the  insured  property,  and  further  we  are  of  the  opinion 
the  plaintiff,  who  succeeded  to  all  the  rights  and  interest 
Wegener  &  Shoenbar  in  the  premises,  became  entitled,  u 
the  happening  of  the  loss,  to  so  much  of  the  money  wl 
thereby  became  due  from  the  insurance  companies  as 
sufficient  for  the  payment  of  the  sums  due  him  upon  the  n 
assigned,  provided  the  transaction  between  these  firms  relai 
to  the  insurance  was  not  void  as  contravening  public  poli 
we  therefore  proceed  to  consider  the  question  on  which 
appellants  chiefly  rely. 
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Assignment  of  policy  of  insuranee  to  one  hauing  no  interest  in 
property  insurtdm 

The  appeUante  maintain  that  the  insurance  oould  not  be 
assigned  exc^t  upon  the  transmisaion  of  some  interest  in  the 
property  insured,  and  then  only  with  the  oonsent  of  the  insur- 
ers; which  consent  in  such  eases,  from  the  time  it  may  be 
given,  operates  as  a  eontralst  on  the  part  of  the  insurers  to 
the  assignee,  having  an  interest  in  the  subject  of  the  insurance, 
according  to  the  terms  of  the  policy.  Upon  this  subject  there 
is  no  room  for  controversy.  The  doctrine  is  that  the  assured 
must  have  an  interest  in  the  thing  insured  at  the  time  the 
insurers  become  bound  to  him  by  the  contract  or  policy  of 
insurance.  According  to  Lord  Chancellor  King,  in  Lynch  v. 
DalzeU,  4  Brown,  Pari.  Cas.  431,  and  Lord  Chancellor  Hard- 
wick,  in  Sadler s'  Co.  v.  Bahcock,  2  Atk.  554,  an  insurance  against 
fire  without  an  interest  by  the  assured  in  the  property  lost,  at  the 
time  of  insuring,  was  void  at  common  law;  and  the  reason 
assigned  by  elementary  writers  in  support  of  this  doctrine  is, 
because  of  the  temptations  which  would,  by  an  opposite  rule, 
be  held  out  to  the  c(»nmission  of  arson,  (3  Ktnt^s  Com.  171 ; 
Ellis  on  Insurance,  21;)  and  in  order  to  entitle  the  party 
assured  to  recover,  he  must  have  had  an  interest  in  the  prc^ 
erfy  insured  at  the  time  of  the  loss;  for  if  he  has  no  interest 
therein  at  the  time  of  its  destruction,  he  is  not  damnified,  and 
therefore  cannot  be  entitled  to  recover.  (Howard  v.  The 
Albany  Insurance  Co.  3  Denio,  308;  Murdoch  v.  The  Che- 
nango County  Mutual  Insurance  Co.  2  Corns.  216.) 

The  insurance  in  this  case  was  effected  in  the  names  of 
Wollstein  &  Mears,  upon  their  property,  and  the  premiums 
were  paid  by  them.  At  the  time  of  the  fire  the  property 
belcmged  to  them,  and  so  did  the  policies  of  insurance.  At 
that  time  the  plaintiff  held  the  policies,  not  as  the  owner  of 
them  by  title  absolute,  but  as  evidence  of  his  right  under  the 
contract  entered  into  between  the  firms,  mentioned,  to  veoeive 
of  the  insurance  companies  the  money  due  WoUatein  &  Mears 
by  reason  of  the  loss  by  fire^  and  to  appropriate  sufficient  ot  it 
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to  the  payment  of  the  amount  due  on  the  notes  assignee 
him  by  Wegener  &  Shoenbar. 

The  subject  to  which  the  contract  of  these  firms  had  re 
ence  was  the  money  which  might  become  due  from  the  in 
ance  companies  in  case  of  a  loss  of  the  property  by  fire.  ' 
effect  of  the  contract  was  not  to  transfer  the  title  and  prop 
of  Wollstein  &  Mears  in  the  policies.  They  had  the  powe 
any  time  to  possess  themselves  of  the  policies  by  paying 
amount  due  to  Wegener  &  Shoenbar  and  relieving  them  f 
liability  by  reason  of  their  indorsements,  and  they  had 
right,  too,  at  the  moment  the  plaintiff's  lien  on  the  insnn 
money  attached,  to  discharge  it  by  payment  of  the  notes  wl 
had  been  assigned  to  him.  (Canfield  v.  Monger,  18  J< 
346.)  At  that  time  the  plaintiff  had  no  more  than  an  eqnit 
lien  on  the  fund  created  by  the  concurrence  of  the  loss  and 
liability  of  the  insurers  to  pay  it.  The  agreement  resped 
the  policies  and  the  money  which  might  become  due  in  ( 
the  insured  property  was  destroyed  by  fire,  did  not  operate 
we  have  seen,  to  pass  the  policies  as  property  to  Wegene 
Shoenbar,  nor  did  it  operate  to  pass  to  them  in  presenti 
interest  in  the  fund  that  subsequently  became  due  by  rei 
of  the  loss,  because  no  such  fund  had  existence  at  that  ti 
But  the  agreement  did  operate  by  way  of  a  contract  in  ; 
senti,  to  take  effect  and  attach  as  a  lien  upon  the  fund  w 
and  as  soon  as  the  circumstances  of  the  loss  and  the  insui 
liability  on  account  thereof  might  concur.  (Mitchell  v.  W 
low,  2  Story,  639;  Wright  r.  Wright,  1  Ves.  409,  411.)  ' 
fact  that  the  title  to  the  policies  and  to  the  insurance  mo 
when  it,  as  a  fund  of  indemnity  for  the  loss,  came  in  t 
remained  in  the  parties  insured ;  and  the  further  fact  that 
plaintiff's  right  in  respect  to  it  was  that  of  a  lien  upon  it  me: 
subject  to  be  dischni^ed,  at  the  will  of  his  debtors,  ansrv 
and  obviates  the  objection  that  the  contract  and  transad 
between  the  firms  of  Wollstein  k  Mears  of  the  one  part 
Wegener  &  Shoenbar  of  the  other,  was  void  as  amounting 
an  assis^nment  of  the  insurance  to  the  latter  firm,  who  had 
insurable  interest  in  the  property  insured. 
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At  the  time  the  ap;[i«Ilant6  obtained  their  asaigninent  from 
WoUstein  &  Mears^  the  plaintiff's  eqiiitable  liea  had  attached, 
and  the  appellants  acquired  a  right  to  auch  balance  of  the  in-. 
sunuDtce  fund  aa  was  in  excess  of  sufficient  to  pay  the  plaintiff. 
The  assignment  to  them  was  as  collateral  secnri^  for  debts  dne 
them  from  their  assignors.  They  parted  with  nothing  as  a  con- 
sideration therefor,  and  hence  Ihey  do  not  occupy  the  poeition 
of  purdbasers  in  good  faith  for  a  valuable  consideration,  with- 
out notice  of  the  prior  rights  and  equities  of  the  plaintiff.  Their 
position  as  to  the  plaintiff  is  no  better  than  Wollstein  &  Mears 
would  have  been  had  no  assignment  been  made  to  the  appellants. 
Thev  were  entitled  to  what  remained  of  the  fmid  after  the 
plaintiff  might  be  paid,  and  that  waa  the  extent  of  their  interest 
therein. 

When  judgmenis  Aotdd  bear  intereeU  ^ 

n.  The  appellants  complain  that  the  judgment  restrains  the 
recovery  of  interest  from  the  date  of  judgment  A  judgment 
can  properly  bear  interest  only  from  the  time  it  is  pronounced. 
If  there  be  interest  due  on  the  demand  on  which  the  action  is 
broughtj  it  should  be  included  in  the  judgment  when  entered. 
The  judgment  for  plaintiff  against  the  insurance  company  is 
for  four  thousand  eight  hundred  and  forty-six  dollars  and 
thirty-nine  cents,  and  this  judgment  is  to  bear  interest  at  the 
rate  of  ten  per  cent  per  year  from  the  date  thereof,  until  paid. 
The  judgment  in  favor  of  the  appellants  against  the  insurance 
company  is  for  the  balance  of  the  principal  sum  due  from  such 
company,  to  wit:  the  sum  of  one  thousand  six  hundred  and 
fifty-three  dollars  and  sixly-one  cents,  and  is  to  bear  interest 
at  the  rate  of  ten  per  cent  a  year  from  the  date  of  the  judgment 
^til  paid,  following  which  is  the  alternative  clause,  ^^or  so 
much  thereof  as  the  said  remainder  of  the  said  sum  of  six 
thousand  five  hundred  dollars  shall  be  sufficient  to  pay.'*  This 
clause  aeeme  to  have  been  incorporated  in  the  judgment  be- 
cause the  balance  or  ronainder  of  the  principal  sum  due  from 
the  insurance  company  became  reduced  by  Ihe  costs  recovered 
l>7  tbs  plaintiff.    The  judgment,  as  an  entirety,  awards  to  the 
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plaintiff  the  sum  of  four  thousand  eight  hundred  and  fort^- 
dollars  and  thirty-nine  cents,  and  also  costs  in  the  sum  of  < 
hutidred  and  twenty-three  dollars  and  fifty-one  cents,  i 
properly  construed  it  awards  to  the  appellants  the  remaindei 
die  sum  due  from  the  insurance  company,  including  the  intei 
on  the  amount  found  due,  or  so  much  thereof  as  is  necess 
to  pay  this  judgm«nt  We  think  the  plaintiff  was  entitled 
the  sum  awarded  him  and  also  to  the  costs  which  he  was  a 
pelled  to  pay  in.  the  prosecution  of  his  suit.  If  the  appella 
had  not  contested  the  plaintiff's  daim  he  might  have  obtaii 
his  due  before  he  was  compelled  to  bring  his  action ;  and 
for  the  appellants'  claim  it  is  fair  to  presume  from  the  circi 
stances  the  insurance  company  would  have  paid  the  amount 
it  was  ready  and  willing  to  do.  We  think  the  rights  of 
parties  were  adjusted  and  the  case  was  decided  upon  just  i 
fair  principles,  and  that  the  judgment  should  be  afBrmed,  an( 
is  accordingly  so  ordered* 

Mr.  Justice  Shapticb  being  disqualified,  did  not  partidi 
in  the  decision  of  the  case. 


0.  J.  BARBER  V.  EUGENE  CAZALIS  a  dU. 


JoooMENv   mt   OiMUBBBB. — ^Where   the   complaint   contaliui   two    covnti, 
there  !■  a  demarrer  te  one  count  onlj,  and  the  demnrrer  to  nostalned, 
plaintiff  to  eotitied   to  judgment  on   the  other   count  If  no  answer 
been  Med. 

pAmw  DivBifDAipr. — In  an  action  for  damages  for  a  breach  of  eont 
where  no  other  persda  haa  acquired  an  interest  In  the  matter  te  dls] 
only  parties  to  the  contract  sued  on  should  be  made  parties  to  the  ac 

Complaint  oif  Bbbach  or  Contract. — In  an  action   to  recofcr  damages 
breach  of  a  contract,  It  to  sufficient,  so  far  as  a  demurrer  to  concerned 
aver  la  the  complaint,  the  contract,  the  breach  comptoined  oC  and 
eral  damages. 

When  a  Contuact  not  a  Pabtnibshif. — ^An  agreement  on  the  one  sid 
perform  certain  senrices,  and  on  the  other  to  conyej  an  Interest  to 
propertr  in  relation  to  which  the  serrlces  were  performed^  hi  csoildsn 
of  ouch  serrices,  does  not  constitute  a  partnership. 

Appeai.  from  the  Dis(trict  Court^  Foorth  Jadioiil  Disb 
Ottf  Mfei  Oowntf  of  San  Franciscow 
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The  first  count  of  the  compl^nt  ikvcrred  that  on  the  25tli 
day  of  AprU,  1863,  the  defeadanta,  Eugene  Caaalisy  B.  B. 
Augur,  and  Louia  Franconi,  entered  into  a  contract,  in  writings 
with  D.  W.  Williama,  Augustus  Bass,  A.  S.  Calisbuiy,  and 
Thomas  Base,  which,  contract  was  acknowledged  and  rec(H*ded, 
b;  which  the  defendants  were  to  escavate  two  tunnek  each 
according  to  the  terms  of  the  contract,  and  were  to  receive  as 
a  consideration  therefor  all  the  ores  found  in  the  tunnels  and 
an  undivided  half  of  the  quartz  ledges  mentioned  in  the  con- 
tract, the  title  to  vest  when  the  tunnels  were  completed 
according  to  the  contracts 

This  contract  was  made  a  part  of  the  complaint 

The  complaint  fuifther  averred  that  afteirwards,  and  on  the 
same  day,  the  defendants  made  a  contract  with  the  plaintiff, 
in  writing,  duly  acknowledged  and  recorded,  by  which  tlie 
plaintiff  was  to  superintend  the  work  of  excavating  the  tun- 
nels mentioned  in  the  first  contract,  and  in  consideratioii 
thereof  the  defendants  were  to  furnish  tbe  means  to  pay  the 
expense  of  the  work  and  to  convey  to  the  plaintiff  one  third 
of  the  undivided  half  of  the  ledges  referred  to,  and  one  third 
of  all  minerals  and  ores  excavated  from  the  tunnda.  That  in 
consideration  thereof  plaintiff  superintended  the  work  from 
that  time  until  May  2Sth,  1865,  and  in  all  respects  complied 
with  hiB  dmtract,  but  that  the  defendants  failed  to  comply 
with  their  contract,  and  failed  to  furnish  the  means  or  pay  the 
expenses  of  completing  the  tunnels,  by  reason  of  which  woi4c 
on  the  tunnels  had  totally  ceased,  and  defendants  had  refused 
to  complete  the  tunnels,  by  reason  of  which  they  had  forfeited 
their  right  to  acquire  a  title  to  an  undivided  half  of  the  same 
and  to  the  ores  excavated  therefrom,  and  had  become  unable 
and  refused  to  perform  their  agreement  with  plaintiff  or  to 
make  him  any  recompense  for  his  services,  to  plaintiff's  damage 
ten  thousand  dollars, 

This  coiint  also  averred  that  after  the  making  of  the  con- 
tract with  plaintiff,  the  defendants  formed  a  corporation  called 
the  Eclipse  Tunnel  Company,  and  by  deed  conveyed  all  the 
interest  either  of  them  might  acquire  under  the  contract  to 
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the  corporation,  by  which  defendants  put  it  out  of  their  po^ 
to  cwnply  with  their  contract  with  plaintiff,  to  plaintiff's  da 
age  ten  thousand  dollars.  There  was  a  further  allegation  tl 
by  reason  of  the  premises  defendants  had  become  liable  to  i 
plaintiff  as  much  as  his  services  were  reasonably  worth,  s 
that  the  services  continued  twenty-five  months,  and  were  wo 
four  hundred  dollars  per  month.  Plaintiff  appealed  from  1 
order  sustaining  the  demurrer. 

The  other  facts  are  stated  in  the  (pinion  of  the  Oourt 

Campbell,  Fox  d  Campbell,  for  Appellant. 

The  Court  erred  in  this  case  in  sustaining  the  demuner 
the  complaint  There  is  no  defect  of  parties,  either  plaini 
or  defendant  Only  those  for  ot  against  whom  some  relief 
sought,  or  those  having  such  an  interest  in  the  subject  mat 
of  the  litigation  that  their  rights  would  be  prejudiced 
affected  by  a  decision,  are  either  necessary  or  proper  parties 
any  action.  We  base  plaintiff's  damages  upon  the  value 
his  services  rendered.  The  defendants  claim  that  these  dj 
ages  should  be  based  upon  the  value  of  the  ledges  and 
product  of  the  tunnels.  Suppose  we  are  wrong,  and  they  i 
right,  it  only  goes  to  the  question  of  damages,  and  not  to 
cause  of  action — to  the  amount  which  we  shall  recover,  i 
not  to  the  right  to  recover.  (Baldtoin  v.  Burnett,  4  CaL  81 
Coffee  V.  Meiggs,  9  Cal.  364;  and  Cunningham  v.  Dorsey 
Cal.  19.) 

Edward  J.  Pringle,  for  Bespondents. 

It  is  diiRcult  to  determine  from  the  complaint  whether 
action  is  for  damages  for  breach  of  covenant  or  for  rescind 
the  contract  and  to  proceed  on  a  qiumtum  meruit  for  servi 
performed. 

In  either  aspect  of  the  case,  the  complaint  is  defective. 
the  action  be  for  breach  of  covenant,   as  it  should  be, 
complaint  shows  no  damage.     If  it  be  on  the  qvanium  met 
on  recission  of  the  contract,  as  it  apparently  is,  it  shows 
right  to  rescind.     It  is  impossible  to  reednd  the  contn 
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because  tlie  parties  cannot  be  put  in  statu  quo*  These  has  been 
at  least  a  part  perf ormanoe  by  Ihe  defendants  (Sedgwiek  on 
Keaaare  of  Daxnagea,  pp«  208,  280.) 

By  the  Oaurt,  SAWYBSy  J. : 

The  complaint  contains  two  causes  of  actioa — the  first  for 
an  alleged  breach  of  contract  between  the  plaintiff  and  defend- 
ants by  which  the  plaintiff  was  to  give  Ids  services  in  aoper- 
intencHng  the  construction  of  certain  tunneb  for  mining  pur- 
poses ih  Nevada,  for  which  he  was  to  receive  a  certain  interest 
ia  the  tunnels  and  in  the  mines  to  be  developed ;  and  the  second, 
for  numeys  advanced  and  expended  by  plaintiff  in  constructing 
said  tunnels  for  and  on  account  of  said  defendants,  and  at  their 
request  The  defendants  demurred  to  the  whole  complaint  on 
the  ground  of  defect  of  parties  in  not  joining  either  as  plain- 
tiffs or  defendants  certain*  other  persons,  who  had  entered  into 
another  contract  relating  to  the  same  subject  matter,  which 
latter  contract  was  referred  to  in  the  sulvcontract  between  plain- 
tiff and  defendants.  Also^  to  the  first  cause  of  action  stated  in 
the  complaint  on  the  ground  that  the  facta  stated  are  insuj£cient 
to  constitute  a  cause  of  action.  There  was  no  demurrer  to  the 
second  cause  of  action  stated  in  the  complaint  The  demurrer 
to  '^ plaintiff's  complaint"  was  sustained  and  leave  to  amend 
given.  Afterward  ^'the  demurrer  of  defendants  to  the  plaii^ 
tiff's  complaint  having  been  sustained,  and  the  time  allowed  the 
plaintiff  to  amend  having  expired,  and  no  amended  complaint 
having  been  filed,"  judgment  was  entered  for  the  defendants. 
The  Court  does  not  seem  to  have  passed  upon  the  demurrer  to 
the  first  cause  of  action  set  out  It  was  the  demurrer  to  the 
entire  complaint  that  was  sustained.  Such  is  the  natural  im- 
port of  the  order  and  judgment,  and  it  must  be  so,  because  the 
judgment  after  failure  to  amend  is  for  the  defendants ;  whereas 
if  the  demurrer  to  the  complaint  as  a  whole  was  not  sustained, 
there  was  one  good  count  not  demurred  to,  upon  which,  no 
answer  having  been  filed,  there  must  have  been  a  judgment 
for  plaintiff. 


Op^iton  of  thQ  CoQrt  -^  Sawyer, . J« 

The  obIj  ^Tind  of  demurrer  to  the  ^itire  compliaint  is  as 
to  defeat  of  parties;  and  on  this  point  the  judgment  is  deiirly 
erroneous.  The  plaintiff  sued  upon  an  alleged  breach  of  his 
contract  with  defendants,  to  which  the  other  parties  named  in 
the  complaint  are  in  no  way  parties.  It  may  <be  that  tiiey 
also  have  a  cause  of  action  against  defendants  for  breach  of 
their  contract  with  them,  but  that  is  no  concern  of  the  plain- 
tiff's. The  contract  between  defendants  and  Williams,  Bass 
and  others,  is  s^  out  in  the  complaint,  because  it  is  referred 
to  in  the  contract  between  plaintiff  and  defendants  for  the  pur- 
pose of  designating  what  plaintiff  was  to  do,  and  what  he  was 
to  receive  for  his  services.  The  parties  to  the  sub-contract, 
instead  of  using  their  own  language  to  describe  the  work  to 
be  performed  by  plaintiff,  and  the  property  to  be  conveyed  to 
him  for  his  services,  referred  to  the  principal  contract  for  that 
purpose,  and  to  that  extent  incorporated  it  in  their  own.  But 
the  contract  sued  on  is  the  contract  of  the  parties  to  the  suit 
alone.  There  is  no  question  of  mechanics'  or  other  liens  in 
it,  and  none  of  the  other  parties  have  any  legal  or  equitable 
interest  whatever  in  the  matter  in  controversy.  They  are 
neither  necessary  nor  proper  parties  to  the  suit  brought  So 
of  the  Eclipse  Tunnel  Company.  It  has  no  interest  whatever 
in  the  matter  in  dispute.  The  plaintiff  alleges  that  defendants 
conveyed  the  property,  which  by  their  contract  they  were  to 
convey  to  him,  to  said  Eclipse  Tunnel  Company,  for  the  pur^ 
pose  of  showing  that  defendants  had  put  it  out  of  their  power 
to  perform  their  contract  with  hipi.  But  this  state  of  facts 
does  not  place  that  company  in  such  a  position  as  to  render  it 
proper  or  necessary  to  make  it  a  party  to  a  suit  growing  out 
of  a  breach  of  the  contract  between  plaintiff  and  defendants. 
There  was  no  defect  of  parties,  and  the  demurrer  to  the  com- 
plaint was  improperly  sustained. 

Averment  of  damages  in  a  complaint  for  breach  of  contract 

The  •  sufficiency  of  the  first  cause  of  action  has  also  been 
argued.  The  contract,  the  breach  and  the  refusal  to  make 
any  recompense  for  plaintiff's  services,  to  plaintiff's  damage, 
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tea  tbomsniid  dollara  10  alleged.  The  damageB  thus  alleged 
are  general  damages,  bnt  it  seems  to  its  to  be  euffioient  so  far 
Ha  the  question  arisistg  on  demurrer  is  ccmcemed.  The  measure 
of  damages  is  another  qnefttioBi  which  doea  not  arise  in  this 
stage  of  the  proceedings.  The  plaintiff,  it  is  true,  allies  in 
addition  that  he  rendered  his  services  for  a  specified  time;  that 
bj  reason  of  the  premises  defendants  had  become  liable  to  pay 
to  the  plaintiff  what  said  services  were  reasonably  worth; 
that  they  were  worth  a  specified  sum;  and  that  although  often 
,  requested  so  to  do,  the  defendants  had  neglected  and  refused 
to  pay,  etc.  Conceding  the  plaintiff  to  have  mistaken  his 
measure  of  damages,  and  that  these  latter  allegations  are  sur- 
plusage, still,  a  contract,  a  breach  and  general  damages  arc 
allied,  and  this  is  sufficient  on  demurrer.  It  is  not  now  clear 
to  our  minds,  however,  that  plaintiff  is  not  entitled  to  rescind. 
He  had  received  nothing  from  defendants  to  be  returned.  He 
had  derived  no  benefit  whatever  from  what  had  been  done  by 
plaintiff.  He  got  nothing.  There  was  nothing  for  him  to 
return.  The  defendants  advanced  some  money,  it  is  true,  for 
the  construction  of  the  tunnel,  but  it  went  into  their  own 
tunnel  so  far  as  the  contraet  between  them  and  plaintiff  was 
concerned.  It  was  put  just  where  they  wanted  it  placed.  They 
still  had  their  property,  not  in  the  form  of  money  to  be  sure, 
but  in  the  form  of  a  tunnel  for  developing  a  mine.  They 
had  all  that  they  had  themselves  put  in  and  the  benefit  of  the 
plaintiff^s  services  besides,  while  the  plaintiff  lost  his  services, 
and  got  nothing  from  the  defendants  to  restore.  If  defendants 
failed  to  get  the  tunnel,  it  was  in  consequence  of  the  breach 
of  their  contract  with  other  parties.  Why  were  the  defend- 
ants not  in  statiLO  quo  within  the  meaning  of  that  phrase  as 
used  in  this  connection?  But  it  is  unnecessary  to  determine 
this  question  now. 

There  was  no  partnership  between  plaintiff  and  defendants 
created  by  the  contract  in  question.  There  was  no  community 
of  profit  and  loss.  It  was  simply  an  agreement  on  one  side 
to  perform  certain  s^rviees,  and  on  the  other  side  to  convey. 

Vol.  ZXZ. —  7 
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in  consideration  of  said  sei^ces,  a  oertain  interest  in  a  spec 
piece  of  property. 

Judgment  and  order  sustaining  the  demurrer  reversed,  i 
cause  remanded  for  further  proceedings. 

SANDEBsoi7y  J.f  Shaftsb^  J.,  and  Bhodbs,  J.,  coneon 

specially. 

We  concur  in  the  judgment,  but  do.  not  desire  to  intin 
any  opinion  as  to  what  is  the  measure  of  damagea. 


THE  PEOPLE  V.  WILLIAM  A,  JOHNSON. 

JtmiBDicTiOH  ov   SuvBKiui  GouBT  ON  AmAu — The  8iipr<m#  Oomt  ktf 

JurttdlctioB  on  appeal  in  a  erUnlnal  action  where  the  offenae  diarfed  la 

than  a  felony. 
JuKiSDiCTiON    or    SupRBMB    GouBT    ON    Certiorari, — ^The    Jurisdiction    of 

Supreme  Court  to  rerlew  the  proceedlnga  of  inferior  Conrta,  Boards, 

officers  upon  certiorari,  ia  limited  to  caaea  where  there  liaa  heen  an  ei 

of  Jurisdiction. 
Jurisdiction   in  Cases   or  Misdbmbanob. — In  all  cases  of  misdemeanor. 

Judgment  of  the  County  Court  la  final,  except  where  thart  hia  heia 

ezceaa  of  Juriadictlon. 
▲    Municipal    Pinb. — A    fine    imposed    in    the    County    Court   for   wroagl 

demanding  and  collecting  toll  for  the  prlrilege  of  passing  orer  a  roa< 

not  a  municipal  fine  within  the  meaning  of  Section  4  af  Artlda  Yl  af 

Conatltution. 
Municipal    Finb. — ^A    municipal    fine,    within    the    meaning   of    Section   4 

Article  VI  of  the  Constitution,  is  such  a  fine  aa  ia  impoaed  hy  the  1 

lawa  of  particular  placea,  such  aa  towna  or  cltlea. 
Wbbn    thb    Lboalitt    or   a    Finb    »    not   Intoltbb. — On    the    trial  o 

criminal  action  for  wrongfully  collecting  toll  on  a  road,  the  legality  of 

fine  to  be  Impoaed,  in  case  of  a  conyiction,  is  not  myolved,  within  the  m 

taig  of  Section  4  of  Article  VI  of  the  ConstituUoo. 
Buprbmb   Court. — Where   the   Supreme   Court  haa  no  Juriadietloii  on  api 

it  will  not  decide  the  legal  questlona  raised  on  the  appeal. 
Mbaning   or   Words   *'  Citil   Casbs,**   in   Conbtitution. — ^The   words   *'  c 

at  law     •     •     •    which   Inrolre    •     •    •    the  legality  of  any  tax, 

poat,  asaessment,  toll,  or  municipal  fine,'*  in  Section  4  of  Article  YI  of 

Constitution,  refer  to  clyil  aa  diatinguished  from  criminal  caaea. 

Appeal  from  the  County  Court  of  Alpine  Counly. 

The  defendant,  W.  A.  Johnson,  was  arreeted  and  tried  beJ 
a  Justice  of  the  Peace  for  having  unlawfully  demanded  i 
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Teceived  from  one  S.  G.  Lewis,  the  sum  of  fifty  cents  as  toll 
for  the  privilege  of  passing  throng  a  gate  wrongfully  erected 
on  a  road  leading  from  Mount  BnUion  to  the  Town  of  Monitor, 
without  having  a  license  therefor,  and  without  any  right  or 
authority. 

The  defendant  was  convicted  and  fined  one  hundred  doUarSi 
and  appealed  from  the  judgment  to  the  Oounty  Court,  where 
the  judgment  of  tiba  Justice  was  affirmed* 

The  defendant  then  appealed  from  the  judgment  of  the 
County  Ooort  to  the  Supreme  Court. 

P.  L.  d  T.  0.  Edwards,  for  Appellant 

This  Court  has  jttrisdicHan  over  the  subject  matter  of  the 
appeal,  both  upon  the  ground  that  it  involves  the  legality  of  a 
toll,  and  also  that  of  a  municipal  fine.  (Constitution,  Article 
VI,  Section  4.) 

The  word  municipal  has  long  since  ceased  to  be  limited  in 
its  application  to  cities;  perhaps  in  America  it  never  had  any 
such  limited  acceptation.  It  is  the  particular  law  of  a  State 
or  nation,  as  distinguished  from  public  or  international  law. 
(Bouvier's  Law  Die,  and  Burrill's  Law  Glos. ;  1  Black's  Com. 
44;lKenfsCom.  447.) 

Hence,  a  municipal  offense,  in  its  legitimate  and  constitu- 
tional significance,  is  one  against  the  law  of  the  State  or  nation. 

A  fine  ^^  is  a  sum  of  money  which  by  the  judgment  of  a 
competent  jurisdiction  is  required  to  be  paid  for  the  punish- 
ment of  an  offense."  (Bouvier^s  Law  Die,  and  BurrllFs  Law 
Glos.) 

A  municipal  fine  is  therefore  one  imposed  by  the  violation 
of  a  municipal  law,  and  the  legality  of  such  fine  is  the  explicit 
subjiect  of  review  by  this  Court 

It  could  never  have  been  the  intention  of  the  framcrs  of  the 
Constitution  to  deny  to  the  higher  Courts  both  original  and 
appellate  jurisdiction  in  that  large  class  of  cases  where  the 
relief  sought  is  not  susceptible  of  pecuniary  estimation  —  such 
as  suits  to  prevent  threatened  injury,  respecting  the  guardian- 
ship of  children,  honorary  offices  to  which  no  salary  is  attached. 
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and  the  like.  And  yet  to  this  result  the  position  of  the 
spondent  directly  leads.  We  think  the  constmetion  oont^ 
for  too  narrow,  and  not  imperatively  required  by  the  langi 
of  the  Constitution. 

This  case  clearly  recognizes  the  difference  between  tfi 
tolls,  municipal  fine^,  etc.,  and  the  subsequent  general  eli 
respecting  other  criminal  cases  amounting  to  felowy. 
latter  clause  is  general.  The  former  cUtuses  may  jevei 
regarded  as  exceptional,  but  they  are  none  the  less  essei 
parts  of  the  Constitution.  Who  shall  strike  4>ut  or  ignore  th 
(Conant  v.  Conant,  10  Cal.  253 ;  Fisk  v.  His  Creditors,  12 
281 ;  and  Adams  &  Co.  v.  Town,  8  CaL  847.) 


,1 
J.  O.  MeCvllough,  Aitomey-Oeneral,  for  the  People. 

This  Court  has  no  jurisdiction  of  criminal  cases  amomi 
to  less  than  felony,  and  then  only  on  questions  of  law.  {Pe 
V.  Applegate,  5  CaL  296.) 

Undoubtedly,  in  certain  cases,  this  Court  has  jurisdid 
under  the  amended  Constitution,  to  issue  writs  of  manda 
and  certiorari.  (Tyler  v.  Houghton,  24  CaL  26;  MUle 
Supervisors,  24  Cal.  93;  Perry  v.  Ames,  26  Cal.  383.) 

Under  this  construction,  however,  the  balance  of  the  sec 
is  not  to  be  frittered  away.  This  Court  will  not,  by  cerHi 
or  writ  of  error,  review,  civil  cases  involving  a  less  am 
than  three  hundred  dollars,  and  thus  do  by  certiorari  wh 
cannot  do  on  appeal. 

Our  appeal  takes  the  place  of  the  common  law  writ  of  ei 
and  reviews  proceedings  of  Courts  of  record  in  cases  w 
appellate  jurisdiction  is  given.  As  to  the  province  of  the 
of  certiorari,  see  People  v.  Goodwin,  5  New  York,  568;  V 
ney  v.  Board  of  Delegates,  14  CaL  477. 

The  fine  imposed  is  not  a  tax  or  municiiMl  fine. 
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By  the  CoQTty  SandesIbon^  J. : 

Thk  18  ft  criminal  aetion  lor  an  allied  misdemeanor  in 
whidi  no  qn^tioti  aa  to  the  jnriadiction  of  the  Court  below  ia 
made«  In'  an^h  a  case  this  Court  has  no  jurisdiction  either  on 
appeal  or  writ  of  error  or  certioraru  That  out  appellate 
jurisdiction  in  criminal  cases  is  confined  to  felonies  and  does 
not  embrace  offenses  oi  a  lesser  grade  is  not  an  open  queation« 
It  has  been  so  held  from  the  commencement  without  a  dissent* 
ing  voice.  (People  v,  Applegate,  5  Cal.  2B5 ;  People  v.  Vieh,  T 
Cal.  165;  People  v.  Shear,  7  Cal.  139;  People  v.  Fowler,  9 
CaL  86j  People  y.  ComM,  16  CaL  187;  People  ▼.  War,  20 
CaL  117 ;  People  v.  Burney,  39  Cal.  459.) 

Our  jurisdiction,  under  the  amended  Constitution,  to  review 
the  proceedings  of  inferior  Courts,  Boards  and  officers  upon 
certiorari  is  limited,  by  the  very  nature  of  the  writ,  to  cades 
where  the  juriadietion  of  the  inferior  Court^  Board  or  officer 
is  impeached.  Hence,  in  no  respect  have  we  jurisdiction  in 
the  present  case. 

Jurisdiction  of  Supreme  Court  in  caeee  of  misdemeanor. 

In  all  cases  of  misdemeanor  the  Constitution  has  preecribed 
that  the  judgment  of  the  County  Court,  whether  erroneous  or 
not,  shall  be  final  except  where  there  has  been  an  excess  of 
jurisdiction,  in  which  case  only  it  can  be  reviewed.  With  the 
wisdom  of  this  provision  we  have  nothing  to  do.  It  was  so 
construed  at  an  early  day,  and  the  people  seem  to  have  been 
satisfied  with  the  construction,  for  no  change  was  made  in  this 
respect  when  the  Constitution  was  amended  in  1863. 

A  mufdcipal  fine. 

The  position  assumed  by  counsel,  to  the  effect  that  the  fine 
imposed  aa  a  punishment  for  the  alleged  offense  is  a  municipal 
fine,  within  the  meaning  of  Section  4  of  Article  VI  of  the 
Constitution^  and  that  its  legality  is  involved  in  this  case,  is 
not  tenable.     In  the  first  place,  it  is  not  a  municipal  fine  within 
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the  meaning  of  the  Constitution;  and,  in  the  S6c<md  place, 
legality  is  not  involved  in  the  action.  As  to  the  first  pc 
the  argument  turns  upon  the  meaning  of  the  word  '^  municip 
as  used  in  the  Constitution,  and  it  is  insisted  that  the  wor 
used  in  its  broadest  and  most  enlarged  sense,  and  there: 
includes  all  fines  imposed  by  the  laws  of  the  State,  and  is 
limited  to  such  as  are  imposed  by  the  local  laws  of  partici 
places,  such  as  towns  or  cities.  Such,  however,  cannot  be 
case.  To  give  it  the  broad  meaning  contended  for,  woulc 
to  strip  it  of  all  meaning  in  the  place  where  we  find  it,  for 
meaning  of  the  sentence  would  be  the  same  without  it  aa  ^ 
it  Under  the  definition  of  counsel,  the  word  "  fine "  w< 
mean  precisely  the  same  thing  as  if  the  qualifying  v 
*^  municipal "  had  been  omitted,  which  in  effect  strips  the  h 
word  of  all  meaning  in  the  connection  in  which  it  is  u 
The  word  "  municipal "  is  obviously  used  in  its  strictest  se 
as  indicating  an  inferior  power  or  jurisdiction.  There  w< 
seem  to  be  no  occasion  for  using  the  word  in  the  Constitu 
or  organic  law  of  a  State  or  Government,  except  for  the  ] 
pose  of  indicating  an  inferior  or  local  jurisdiction,  and  it 
undoubtedly  used  in  that  sense  here.  It  qualifies  and  lii 
the  word  "  fine,"  and  thus  serves  to  distinguish  the  fine  inter 
from  all  other  fines. 

In  the  second  place,  the  legality  of  a  fine  imposed  as  a  ] 
ishment  for  the  commission  of  a  criminal  offense  is  not  invo" 
in  the  action  in  the  sense  of  the  constitutional  provision  ui 
consideration.  Before  a  matter  can  be  said  to  be  involve< 
an  action,  within  the  meaning  of  that  provision,  it  must  ap] 
to  be  a  part  of  the  issue  which  is  to  be  tried.  While  it  i 
be  said  in  a  certain  sense  that  the  punishment  which  the 
has  affixed  to  the  commission  of  the  crime  alleged  is  invol 
in  the  action,  it  cannot  be  so  said  in  the  sense  for  which  a 
sel  contend.  The  punishment  is  no  part  of  the  issue, 
cannot,  therefore,  in  a  legal  sense,  be  said  to  be  involved  in 
action. 
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Want  of  jurisdiction  precludes  the  decision  of  the  Um  of  a  case. 

The  offense  charged  in  this  case  was  the  collection,  without 
license  or  lawful  authority,  of  toll  for  the  privily  of  passing 
a  certain  gate  erected  across  a  road  designed  for  the  use  of 
the  public,  but  nevertheless  claimed  to  be  the  private  road  of 
certain  parties  for  whom  the  defendant  was  acting  aa  gate 
tender  and  collector  of  tolls.  The  legality  of  the  toll  so  col- 
lected was  undoubtedly  involved  in  the  action.  Whether  the 
toll  exacted  for  passing  the  gate  was  a  toll  which  the  defend* 
ant  had  a  lawful  right  to  demand,  was  the  principal  issne^  and 
this  appeal  is  avowedly  tak^i  for  the  purpose  of  determining 
the  question  whether  toll  can  be  lawfully  collected  by  parties 
who  construct  roads  for  public  use,  but  which  they  neverthe- 
less call  private,  and  on  the  ground  that  they  are  private,  daim 
the  right  to  collect  tolls  from  all  persons  who  may  find  it 
necessary  or  convenient  to  use  them  in  going  from  place  to 
place,  without  organizing  under  any  of  the  statutes  of  the 
State,  by  which  corporations  and  companies  are  authorized  to 
be  formed  for  the  purpose  of  constructing  roads  or  turnpikes, 
and  allowed  to  charge  such  tolls  as  may  be  prescribed  by  the 
SnpervisorB  of  the  county  in  whidi  mmli  roads  are  located. 
Many  of  the  most  common  and  public  thoroughfares  in  the 
State  have  been  so  constructed;  and  parties  by  whom  they 
have  been  constructed,  or  their  grantees,  are  collecting  tolls 
thereon,  without  any  authority  so  to  do,  except  such  as  is 
founded  upon  the  claim  that  the  roads  are  private  property, 
and  that,  therefore,  the  owners  thereof  have  a  right  to  demand 
compaisation  for  their  use.  It  is  claimed  that  the  assertion 
of  this  right  presents  a  legal  questicm  of  great  importance,  and 
We  are  earnestly  ui^ed  to  pass  upon  it,  notwithstanding  we 
may  be  of  the  opinion  that  we  have  no  jurisdiction  in  this 
particular  case.  However  much,  we  might  feel  inclined  to 
gratify  the  wishes  of  counsel,  to  do  so  would  be  to  set  a  most 
pernicious  example  and  establish  a  dangerous  precedent. 
Judges  may  be  pardoned  if,  in  the  elaboration  of  their  argu- 
ments upon  some  questicm  properly  before  them,  they  inad- 
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vertently  overstep  the  limits  of  the  case  and  record  what 
known  in  the  profession  as  dicta;  but  they  would  plaoe  thei 
selves  beyond  the  reach  of  forgiveness  were  they  to  delih 
ately  and  aforethought  indulge  in  the  discussion  of  abstri 
questions  in  a  case  over  which  they  decide  that  they  have  : 
jurisdiction.  We  are  not  here  for  the  purpose  of  writii 
treatises  upon  the  law  of  the  land,  or  judicial  briefs  for  t 
use  of  plarties  who  desire  to  exercise  a  doubtful  right,  and, 
the  end  of  securing  exemption  from  responsibility,  desire  a] 
to  forestall  judicial  opinion.  We  are  here  for  the  purpose 
deciding  cases  only. 

If  it  is  desirable  that  this  qu^tion  should  be  decided,  ai 
we  admit  that  it  is,  counsel  must  be  aware  that  the  road  ] 
which  a  decision  can  be  reached  is  plain  and  the  way  easy. 

The  question  of  jurisdiction,  however,  involves  the  cc 
struction  of  Section  4  of  Article  VI  of  the  Constitution,  ai 
upon  that  question  we  feel  inclined  to  add  a  little  to  what  h 
been  already  said. 


Meaning  of  words  ^  civil  cases/*  in  ConstUuiion. 

Upon  the  line  of  argument  adopted  by  counsel  it  might 
urged  that  we  have  jurisdiction  of  this  case  foir  the  reas 
that  it  involves  the  l^;ality  of  a  ^  toll."  The  language  of  t 
Constitution  is  that  **  this  Court  shall  have  appellate  jnrisd 
tion  in  all  eases  in  equity;  also,  in  all  cases  at  law  whi 
involve  the  titie  or  possession  of  real  estate,  or  the  l^ality 
any  tax,  impost,  assessment,  toll  or  municipal  fine,  or  in  whi 
the  demand,  exclusive  of  interest  or  the  value  of  the  propei 
in  controversy,  amounts  to  three  hundred  dollars;  also,  in  i 
cases  arising  in  the  Probate  Courts,  and  also  in  all  crimii 
cases  amounting  to  felony  on  questions  of  law  alone." 

The  power  conferred  in  the  foregoing  language  relates 
four  separate  branches  of  the  general  subject^  which  are  sq 
rately  and  specifically  enumerated:    li  Cases  in  eqnitf. 
All  cases  at  law  of  a  certain  character.     8.  All  cases  arisi 
in  the  Probate  Courts.      4.  All  criminal  cases  of  a  certa 
grade.     In  view  of  this  clear  and  precise  division  of  the  bi 
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ject  m&tteTy  aside  from  the  ordinary  import  of  the  words 
"  cases  at  law/'  it  is  clear  that  those  words  only  refer  to  civil 
as  distinguished  from  criminal  cases.  Equity  eases  are  first 
provided  for;  then  civil  cases  at  law;  then  probate  cases; 
and  lastly,  criminal  eases.  That  such  is  the  true  reading  is 
made  stiU  more  obvious  by  a  reference  to  the  sixth  section  of 
the  same  article  which  defines  the  jurisdiction  of  the  District 
Courts  where  the  same  language  is  used.  Any  other  reading 
would  practically  nullify,  to  a  great  extent,  the  manifest  limi- 
tation imposed  upon  the  jurisdiction  of  this  Court  in  criminal 
cases  by  the  last  clause,  and  transfer  from  the  County  to  the 
District  Court  jurisdicticm  over  all  criminal  eases  where  it 
may  be  claimed  the  validity  of  a  tax,  etc.,  is  involved.  To 
such  a  reading  of  the  Constitution  we  are  unable  to  give  our 
assent 
Appeal  dismissed. 


IN  THE  MATTER  OF  THE  ESTATE  OF  HENRY  J. 
ISAACS,  DBoxAasD. 

BicovD  ow  Appbal  fbom  ram  Pbobati  CouBT^-On  ao  appeal  from  m  Secraa 
of  a  Probate  Court  made  upon  a  final  acconntlng  and  settlement  of  an 
admliilstrator'a  aeeomita*  the  petition  and  aeeonnt  Sled  with  the  view  to  a 
final  settlement  are  a  part  of  the  record  to  be  used  oo  appeal,  wlthoat  bdns 
made  so  by  a  bill  of  exceptions  or  statement. 

IXTEBBST  OM  JoDOMKfT  «AaAnf 8T  BxKcuTOBS. — ^Wlthoot  an  expTCfls  contract 
in  writing  made  by  the  testator,  providing  for  a  higher  rate  of  Interest  than 
ten  per  cent,  per  annum,  the  ezecnton  haye  no  avthorlty  to  consent  to  the 
entry  of  a  jndgment  bearing  a  greater  rate  of  interest  than  ten  per  cent,  per 
annum,  and  If  they  do  so  they  shonld  be  charged  with  the  excess  of  Interest 
In  their  final  aeeonnt. 

O0MMIBS10N8  OF  EZBCUTOBS.— When  no  compensation  has  been  proTlded  by 
the  will,  executors  are  entitled  to  commissions  on  all  the  estate  which 
comes  Into  their  hands,  and  for  which  they  are  held  responsible. 

HoMBBTBAD  ow  Wn>ow. — The  Probate  Court  has  no  authority  to  sat  apart 
money  to  a  widow  In  lien  of  a  homestead. 

Appeai.  from  the  Probate  Courts  City  and  Cotmly  of  San 

Francisco. 

Tbef e  ^as  no  stsatement  or  bill  of  exceptions  in  the  rsoonL 
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Argument  for  Appellants. 


The  Other  facts  are  stated  in  the  opinion  of  the  Court. 
P.  G.  Buchun,  for  Appellants. 

If  it  was  an  error  in  judgment  to  have  allowed  this  intera 
the  question  then  arises,  how  far  executors  are  liable  for 
mere  error  in  judgment?  The  offer  was  made,  the  Court  sa 
^^  on  due  consideration/'  and  further,  that  the  exeeutors  ha^ 
neither  ^^  mismanaged  nor  wasted  the  estate/' 

With  these  findings  before  us,  we  say  that  in  rejecting  < 
admitting  a  claim  upon  an  estate,  executors  and  administrato 
act  to  some  extent  in  a  judicial  capacity,  and  where  they  a 
not  guilty  of  gross  carelessness  and  negligence,  they  are  n 
liable  for  mere  errors  in  judgment. 

The  law  throws  the  burden  on  the  executor  to  exercise  h 
judgment,  and  if  he  does  so  honestly,  and  ^^  on  due  oonsidet 
tion,"  as  the  Court  has  found,  that  is  sufficient.     . 

""ftTiere  reasonable  care  and  diligence  have  been  exercise 
by  executors,  they  will  not  be  held  responsible  for  loss 
which  prudent  management  could  not  avoid."  (Voorkies 
Stoothoff,  6  Halst  145.)  "  Executors  are  not  liable  for  tl 
loss  of  the  funds  of  the  estate  if  they  act  with  ordinary  di 
gence.'*  (Calhoun's  Estate,  6  Watts,  186.)  "Where  i 
executor  had,  in  good  faith,  paid  taxes  upon  lands  8uppo8( 
to  belong  to  the  testator,  but  which  did  not,  he  was  allowi 
the  taxes  paid  in  his  account''  (Jenm^fm  v.  Hapgood,  1 
Pick.  77.) 

These  cases  are  cited  merely  to  show  the  general  principl 
and  there  is  nothing  in  our  statute  that  changes  it.  Seetio: 
two  hundred  and  fifteen  to  two  himdred  and  eighteen  of  tl 
Probate  Act  define  the  general  liability  of  executors.  T 
two  hundred  and  seventeenth  section  provides  simply  th 
^'  he  shall  not  make  profit  by  the  increase,  nor  suffer  loss  1 
the  decrease  or  destruction,  withovi  his  fault,  of  any  part 
the  estate." 

To  entitle  the  estate  to  the  deduction  which  the  Court  h 
decreed,  it  should  appear  that  the  payment  was  not  a  me 
error  in  judgment,  if  it  was  an  error,  but  a  culpable  want 
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atteotion  to  the  buainefls  and  inteireet  of  the  estata  This  is 
not  80  f oand,  but  on  the  oontraiy  it  is  found  that  the  executors 
did  not  '^  in  any  manner  mismanage  or  waste  the  estate,"  and 
that  they  consented  to  the  judgment  '^  on  due  consideration." 

Spencer  Beicherl  &  JarhoCj  for  Bespondent. 

No  statement  of  the  case  was  prepared  or  filed,  and  none 
appears  in  the  transcript     (Probate  Act,  Sec  299.) 

The  record  on  appeal  should  then  consist  only  of  the  order 
appealed  from,  for  there  is  no  such  thing  in  probate  practice 
as  a  J9dgment  rolL  It  is  a  term  applicable  to  certain  papers 
in  ordinary  civil  actions  only.     (Practice  Act,  Sec  208.) 

The  account  of  the  executors  and  their  petition  are  improp- 
erly in  the  transcript. 

The  decree  recites  that  the  executors  were  in  error  in 
allowing  interest  on  the  sworn  judgment  at  a  rate  over  ten  per 
cent  per  annum.  It  does  not  pretend  to  recite  what  kind  of 
error,  whether  slight,  excusable,  gross,  or  criminal;  whether 
error  in  judgment,  of  law  or  fact,  or  whether  intentional  error, 
nor  how  it  occurred.  ^  The  Court  below  "  having  heard  the 
mtnesees  and  proofs  of  both  parties  on  the  subject/^  formed, 
doubtless,  a  definite  opinion  as  to  the  kind  of  error.  It  was 
not  necessary  that  the  decree  should  find  the  kind  of  error, 
nor  indeed  Uiat  there  was  any  error  at  all.  It  was  only  neces- 
sary to  have  decreed  that  the  executors  were  not  entitled  to 
the  particular  sum  paid  as  one  of  their  disbursements. 

This  Court  has  held,  in  two  cases,  that  executors  and  admiiv- 
istrators  are  not  entitled  to  commissions  on  the  amount  of  the 
homestead  set  apart  by  the  Probate  Court  {Buchanan  Estate, 
8  CaL  607;  TompTdru!^  Estaie,  12  Cal.  126.) 

The  homestead  and  other  property  exempt  from  execution 
are  required  to  be  included  in  tiie  inventory.  (Probate  Act, 
Sees.  107,  ISO,  121,  124.) 
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By  the  Court,  Oubbet,  0,  J.: 

The  executors  of  the  last  will  and  testament  of  Henr 
Isaacs,  deceased,  have  appealed  from  the  decree  of  the  Pro] 
Court  of  the  City  and  County  of  San  Francisco,  made  upc 
final  accounting  and  settlement  of  their  administration 
trust  as  such  executors.  The  executors  rendered  their  acco' 
which  was  annexed  to  and  made  part  of  their  petition  pra^ 
a  final  settlement  of  their  administration  and  a  discharge  f 
their  trust    This  petition  and  account  was  filed  on  the  6t] 
July,  1864.    In  due  time  the  Court  rendered  its  decree  of  i 
settlement  and  disdiai^  of  the  executors.     To  the  accc 
rendered  and  filed  the  widow  of  the  deceased,  in  her  own 
half  and  as  guardian  of  her  infant  childr^  filed  excepti 
After  '^having  heard  the  witnesses  and  proofs  of  both  pai 
on  the  subject  of  the  exceptions  to  said  account,  and  a 
investigation  having  been  had,  and  the  Court  having  duly  ( 
sidered  the  matter  of  said  final  account  and  all  the  proceed: 
of  said  executors,"  the  Court  found  ^'  that  the  said  execul 
in  their  account,  have  duly  charged  themselves  with  the  w] 
of  said  estate^  real  and  personal,  which  has  come  to  their 
session  at  the  appraisement  contained  in  the  inventory, 
also  with  all  the  increase,  profit  and  income  of  the  said  est 
that  they  have  also  faithfully  accounted  for  all  losses  by 
decrease  or  destruction  of  any  part  of  the  estate,  and  by 
collected  debts;  that  they  are  not  responsible  for  said  la 
and  that  the  same  are  without  their  fault;  that  all  the 
ceedings  in  the  administration  have  been  conducted  fairly 
justly,  and  in  accordance  with  the  provisions  of  the  sta 
regulating  the  same;  that  the  said  executors  have  not  in 
manner  mismanaged  or  wasted  the  estate,  and  that  all 
oecdings  necessary  to  a  final  settlement  of  said  estate  have  I 
had." 

Further,  the  Court  found  that  the  whole  amount  of  the  es 
which  had  come  to  the  hands  of  the  executors  and  for  wl 
they  accoimted  was  forty  thousand  one  hundred  and  twe 
two  dollars  and  eighty-nine  cents* 
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By  the  finding  it  appears  that  on  the  7th  day  of  June,  1862, 
one  Lewis  Levason  presented  to  the  executors  for  allowance 
an  account  against  the  estate,  claiming  five  thousand  four  hun- 
dred and  seventy-three  dollars  and  nine  cents,  with  interest 
thereon  from  the  25th  of  March  of  the  same  year  at  the  rate 
of  one  and  a  half  per  cent  i)er  numth,  which  the  executors 
rejected,  and  that  thereupon  Levason  oommenced  an  action  in 
the  District  Court  against  them  for  its  recovery,  and  that  sub- 
sequently the  executors,  on,  due  consideration,  consented  that 
judgment  should  go  against  the  estate  for  the  sum  of  four 
thousand  nine  hundred  and  nineteen  dollars  and  thirty-four 
cents  instead  of  the  amount  of  five  thousand  four  hundred  and 
seventy-three  dollars  and  nine  cents  claimed  in  the  action; 
and  that  the  sum  of  four  thousand  nine  hundred  and  nineteen 
doUars  and  thirty-four  cents  should  bear  interest  from  said 
25th  of  March  at  the  rate  of  one  and  a  half  per  cent  per  month. 
The  judgment  obtained  by  Levason  with  the  interest  that  had 
accrued  thereon  was  paid  to  him  by  the  executors  on  the  Ist 
of  June,  1864.  It  amounted  at  that  time  to  seven  thousand 
and  seventeen  dollars  and  sixteen  cents.  The  Court  then 
decided  that  although  the  executors  were  right  in  allowing  the 
amount  of  four  thousand  nine  hundred  and  nineteen  dollars 
and  ihirty*f  OUT  cents  as  principal  due  upon  Levason's  demand, 
they  were  in  error  in  allowing  interest  therecm  at  a  rate  exceed- 
ing ten  per  cent  per  annum,  and  therefore  it  was  decreed  that 
the  difference  between  the  rate  allowed  and  ten  per  cent  per 
annum,  which  amounted  to  eight  liundred  and  fifty-three  dol- 
lars and  fourteen  cents,  should  be  charged  to  the  executors 
and  deducted  from  their  commissions. 

From  the  decree  it  appears  that  in  the  course  of  administra- 
tion the  Court  had  adjudged  and  allowed  to  the  widow  of  the 
deceased  five  thousand  dollars  in  lieu  of  homestead.  The 
Court  decreed  that  no  percentage  for  commissions  should  be 
allowed  the  executors  on  said  five  thousand  dollars. 

Upon  the  final  settlement,  adjusted  as  above  indicated  by 
the  decree  of  the  Court,  there  was  found  a  balance  in  the 
hands  of  the  executors  of  one  thousand  six  hundred  and  sixty- 
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six  dollars  and  seventy  cents,  for  the  disposition  of  which 
decree  provided,  and  also  the  decree  provided  for  the  full  f 
final  discharge  of  the  executors. 

This  appeal  is,  first,  from  that  portion  of  the  decree  wh 
disallows  the  interest  in  excess  of  ten  per  cent  per  annt 
amounting  to  eight  hundred  and  fifty-three  dollars  and  fourt< 
cents,  paid  by  the  executors  on  the  Levason  judgment,  i 
second,  from  that  portion  of  the  decree  which  adjudges  tl 
the  executors  were  not  entitled  to  commissions  on  the  sum 
apart  to  the  widow  in  lieu  of  homestead. 

Record  an  appeal  from  Probate  Court. 

L  The  respondents,  the  widow  and  childr^i  of  the  deoeas 
by  their  counsel,  have  made  a  preliminary  objection  that 
petition  and  account  filed  with  the  view  to  a  final  settlemi 
is  not  properly  a  part  of  the  record  to  be  used  on  appeal,  a 
that  all  this  Court  can  look  into  is  the  decree  of  the  Co 
below. 

The  Probate  Act  provides  that  every  executor  shall  pen< 
a  full  account  and  report  of  his  administration  upon  the  exj 
ation  of  one  year  from  the  time  of  his  appointment,  a 
further  provides  that  every  account  rendered  shall  exhibit  i 
only  the  debts  which  may  have  been  paid,  but  also  a  statem( 
of  all  debts  which  have  been  duly  presented  and  allo^ 
during  the  period  embraced  in  the  account  (Sec.  228.)  Wl 
an  account  is  rendered  as  Required,  a  day  is  to  be  appoini 
for  the  settlement  of  it,  upon  which  notice  is  to  be  given  ii 
particular  mode,  (Sec.  233,)  and  on  the  day  appointed,  or  a 
subsequent  day  to  which  the  hearing  may  be  adjourned  by  1 
Court,  any  person  interested  in  the  estate  may  appear  and  i 
his  exceptions  in  writing  to  the  account  and  contest  the  sai 
(Sec.  234.)  The  issue  between  the  executor  and  oontesti 
may  be  heard  by  the  Court,  and  if  necessary  the  Court  m 
appoint  one  or  more  referees  to  examine  the  accounts  and  ma 
report  thereon,  subject  to  confirmation.  (Sec.  236.)  The  a 
tlement  of  the  account,  and  the  allowance  thereof  by  1 
Court,  or  upon  appeal,  shall  be  conclusive  against  all  persd 
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in  any  way  interested  in  the  estate,  except  persons  laboring 
under  I^al  disability.  (Sec  237.)  Before  the  account  shall 
be  allowed  by  the  Conrt^  it  must  appear  that  the  notice 
required  was  given.  (Sec.  238.)  If  it  appear  upon  the  settle- 
ment of  the  accounts  of  the  executor  at  the  end  of  the  year 
that  the  entire  property  of  the  estate  is  exhausted  by  payment 
or  distribution  made  as  required  by  the  provisions  of  the  Act, 
such  account  shall  be  considered  as  a  final  account,  and  the 
executor  shall  be  entitled  to  his  discharge  on  producing  and 
filing  the  necessary  vouchers  and  proofs.  (Se^.  243. )  If  upon 
the  accounting  of  the  executor  as  provided  in  the  sections  of 
the  Probate  Act  referred  to,  the  estate  is  found  not  to  be  in  a 
proper  condition  for  a  final  settlement,  the  Court  may  give 
such  extension  of  time  as  may  be  reasonable  for  a  final  settle- 
ment of  the  estate,  (Sec.  247,)  and  when  thereafter  the  estate 
is  in  a  proper  condition  to  be  closed  the  executor  ^^shall  ren- 
der a  final  account  and  pray  a  settlement  of  his  administration,'^ 
(Sec  248;)  and  if  he  neglect  to  render  his  account,  the  same 
proceedings  may  be  had  as  prescribed  in  regard  to  the  first 
account  to  be  rendered  by  him ;  and  all  the  provisions  relative 
to  the  first  account,  and  the  notice  and  settlement  thereof,  shall 
apply  to  his  acooimt  presented  for  final  settlement  (Sec.  249.) 
Thus  it  is  seen  that  the  petition,  and  especially  the  account 
filed  and  submitted,  and  the  exceptions  taken  to  the  account 
by  any  person  or  persons  interested,  constitute,  in  part  at  least, 
the  jurisdictional  facts  on  which  the  decree  of  the  Probate 
Court  is  founded,  and  are  as  necessary  on  appeal  from  the 
judgment  or  decree  made  on  the  settlement  of  the  executor's 
accoimt  as  are  the  pleadings  in  an  ordinary  civil  action  upon 
an  appeal  from  a  judgment  or  order  therein. 

The  two  himdred  and  ninety-seventh  section  of  the  Probate 
Act  gives  to  the  parties  interested  in  the  order,  decree  or  judg- 
ment of  the  Probate  Court  made  on  the  isettlement  of  any 
account  of  an  executor,  or  administrator,  or  guardian,  the  right 
to  appeal  when  the  amount  in  dispute  is  within  the  appellate 
jurisdiction  of  the  Supreme  Court  We  think  the  objection 
taken  by  the  respondents,  that  the  petition  and  account  are 
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not  proper  in  the  record  on  appeal,  is  not  well  founded,  ai 
therefore  the  same  must  be  overruled.     We  next  proceed 
consider  the  merits  of  the  appeaL 

Interest  an  Judgment  against  executors. 

II.  The  Court  found  that  the  executors  had  administer 
the  estate  justly  and  in  accordance  with  the  provisions  of  ti 
statute  regulating  the  same;  that  thej  had  not  in  any  mann 
mismanaged  or  wasted  the  estate,  and  that  all  proceedii^ 
necessary  to  a  final  settlement  thereof  had  been  had ;  and  th 
upon  due  consideration  they  consented  to  the  judgment 
Levason  for  four  thousand  nine  hundred  and  nineteen  ddila 
and  thirty-four  cents,  instead  of  the  larger  sum  which  Levas( 
claimed ;  but  the  Court  held  that  they  erred  in  allowing  intc 
est  on  the  sum  for  which  the  judgment  was  entered  exceedu 
ten  per  cent  per  anniun,  and  therefore  adjudged  that  the  exec 
of  interest  charged  in  the  executors'  account  should 
deducted.  We  cannot  presume  error;  and  as  the  Court  he 
that  the  executors  improperly  consented  to  the  entry  of 
judgment  for  a  higher  rate  of  interest  than  ten  per  cent  p 
year,  it  must  be  intended  the  contract  did  not  call  for  the  rt 
allowed  by  the  executors.  The  excess  amounted  to  eight  hii 
dred  and  fifty-three  dollars  and  fourteen  cents,  and  the  efFc 
of  the  Court's  determination  waa  to  charge  this  sum  agaii 
the  executors  by  deducting  it  from  their  commissions.  Wil 
out  an  express  c^mtract  in  writing  providing  for  a  higher  rat 
the  executors  had  no  authority  to  consent  that  the  judgme 
should  bear  a  greater  rate  of  interest  than  ten  per  cent  p 
annum,  and  therefore  they  were,  notwithstanding  they  did  n 
purposely  intend  to  exceed  their  powars,  properly  held  respc 
sible  ion  the  excess. 


CammissUms  of  executors. 

m.  The  Court  decreed  that  the  executors  were  not  entiti 
to  commissions  on  the  five  thousand  dollars  set  apart  to  t 
widow  in  lieu  of  homestead;    and  further  decreed  that  coi 
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puting  the  percentage  on  the  moneys  received  by  them,  this 
five  thousand  dollars  should  be  excluded. 

When  no  compensation  shall  have  been  provided  by  the  will 
the  executor  is  entitled  to  commissions  at  a  rate  specified  by 
the  statute  upon  the  amount  of  the  whole  estate  accounted 
for  by  him.  (Probate  Act,  Sec.  221.)  The  two  hundired  and 
sixteenth  section  of  the  Probate  Act  makes  the  executor 
chargeable  in  his  account  with  the  whole  of  the  estate  of  the 
deceased  which  may  come  to  his  possession,  at  the  appraised 
value  contained  in  the  inventory,  except  as  provided  in  subse- 
quent sections  of  Chapter  Ten  of  the  Act,  which  in  no  way 
affect  the  question  under  consideraticm.  It  does  not  appear 
that  when  the  testator  died  he  and  his  wife  had  a  homestead. 
If  they  had,  then  upon  his  death,  according  to  the  homestead 
law  then  in  force,  she  succeeded  to  it  as  an  estate  held  by  her 
and  her  husband  in  his  lifetime  and  at  the  time  of  his  death  in 
joint  tenancy.  (Laws  1860,  p.  311,  Sec.  1 ;  In  the  Mailer  of 
the  Estate  of  Orr,  29  CaL  101.)  But  the  estate  of  the  deceased, 
from  which  the  five  thousand  dollars  set  apart  to  the  widow  in 
lieu  of  the  homestead  was  derived,  came  to  the  possession  of 
the  executors  and  they  were  made  responsible  for  the  whole 
estate  including  the  sum  so  set  apart,  and  were  entitled  to 
their  commissions  thereon  in  their  settlement. 

We  find  no  authority  in  the  Probate  Act,  nor  in  any  other 
statute,  authorizing  the  Court  to  set  apart  money  to  the  widow 
in  lieu  of  a  homestead ;  but  as  no  oomplaint  is  made  on  this 
account,  we  deem  any  discussion  respecting  the  power  of  the 
Court  on  the  point  foreign  to  the  question  before  us. 

So  much  of  the  judgment  and  decree  of  the  Probate  Court 
as  charges  the  executors  with  the  sum  of  eight  hundred  and 
fifty-three  dollars  and  fourteen  cents,  the  amount  of  interest 
on  the  Levason  judgment  in  excess  of  ten  per  cent  per  annum 
thereon,  which  they  paid  on  such  judgment  out  of  the  money 
of  the  estate,  is  affirmed ;  and  so  much  of  the  judgment  and 
decree  as  disallows  to  the  executors  commissions  on  the  five 
thousand  dollars  set  apart  to  the  widow  in  lieu  of  a  hp^oL^stead, 
is  hereby  reversed ;  and  the  Court  below  is  directed  to  reform 
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the  decree  in  the  case^  so  as  to  conform  to  this  opinion,  an 
is  further  ordered  and  adjudged  that  the  appellants  have 
recover  the  costs  of  this  appeal 


PIERRE  DOMEC  v.  ABEL  STEARNS,  TOMAS  A.  Bl 
CHEZ,  AND  JOHN  PARROTT. 

■KJOININO     SaLB     OV     PFB80NAL     PBOPaBTY      UMDBB     BZlCUTIOHw— A     priOT 

taching  creditor,  whose  attachment  hat  been  levied  on  the  personal  proi 
«f  the  defendant  cannot  after  the  recovery  of  a  judgment  be  enjoined  l 
Mlllng  the  property  attached,  under  execution,  at  the  suit  of  a  junloi 
taehlng  creditor,  unless,  for  a  sufficient  consideration,  he  has  bound  hln 
to  the  Junior  attaching  creditor  not  to  do  so,  but  to  pursue  some  o 
course,  to  depart  from  which  would  result  in  Irreparable  mlschlel 
the  plalntlflC 
■zBCcnoN  I88UBD  ON  SATisfiBD  JuDGimfTw— If,  after  a  Judgment  reeovere^ 
an  attaching  creditor  has  been  satisfied,  he  Is  proceeding  to  sell  attai 
property  under  execution,  the  defendant  In  the  execution  may  moT< 
quash  the  writ  and  need  not  go  Into  equity  for  relief. 

Appxai.  from  the  District  Court^  First  Judicial  Disti 
Los  Angeles  County. 

The  defendants,  Sanchez  and  Parrott,  appealed. 
The  other  facts  fure  stated  in  the  opinion  of  the  Court 

H.  &  C.  McAllister,  for  Appellant,  Parrott 

That  Parrott's  debt  is  in  judgment,  and  that^his  attachm 
was  prior  to  all  the  other  attachments,  is  affirmatively  plead 
Prior  to  the  execution  of  the  agreement,  then,  his  right 
have  the  property  sold  under  execution  was  perfect,  and 
agreement  was  simply  for  the  benefit  of  Steams,  because 
his  creditors,  according  to  plaintiff's  own  showing,  were  ft 
protected,  and  had  nothing  to  gain  by  the  arrangement  N< 
if  Parrott  became  the  trustee  for  Steams  of  certain  propei 
to  be  used  in  a  particular  way  and  for  specified  purposes,  f 
violated  his  trust,  then,  certainly,  Steams  would  have 
right  to  complain,  and  might  file  his  bill  to  remove  the  fraui 
lent  trustee,  and  for  other  relief. 


\ 
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If  Steames  had  had  an  amount  of  property  barely  sufficient 
to  satisfy  the  claims  of  his  creditors,  and  an  agreement  had 
been  made  with  (me  creditor  for  the  common  benefit,  and  that 
creditor  himself  being  unable  to  respond  in  damages,  had 
sacrificed,  or  wasted,  or  entered  into  a  fraudulent  conspiracy 
with  others  to  appropriate  the  property,  then  there  might  be 
some  legal  reason  for  the  other  creditors  to  ask  for  the  protec- 
tion of  a  Court  of  equity.  But,  where  all  the  creditors  have 
to  do  to  realize  the  amotmts  due  them  is  merely  to  issue 
execution,  and  where  an  agreement  has  been  made  for  the 
exclusive  benefit  of  the  debtor,  relating  only  to  a  particular 
part  of  his  property,  and  temporarily  exempting  that  part 
alone  from  the  enforcement  of  sundry  attachment  liens,  it  is  a 
pretty  dear  case  of  presumption,  both  in  a  legal  and  moral 
8ense,  for  one  of  the  creditors,  who  has  sustained  no  damage, 
and  by  his  own  statement  can  sustain  none,  no  matter  what 
becomes  of  the  property  included  in  the  arrangement,  to 
thrust  himself  forward  as  the  unsolicited  champion  of  the 
debtor,  and  beat  the  air  in  search  of  materials  out  of  which  to 
frame  a  case. 

The  suit  cannot  be  sustained  upon  the  theory  that  it  is 
brought  to  remove  a  fraudulent  trustee,  because  the  plaintiff 
has  no  power  to  bring  such  a  suit,  his  averments  are  insuffi- 
cient, and  he  asks  for  no  such  relief.  Neither  can  it  be  sup- 
ported as  a  suit  for  an  account,  because  Parrott  and  Sanchez 
were  not  liable  to  account  to  plaintiff,  and,  according  to  the 
bill,  had  no  money  in  their  hands  not  applicable  to  Parrott's 
judgment.  And  if  Parrott  had  derived  money  from  the  sale 
of  the  property,  over  and  above  the  amount  of  his  judgment, 
to  which,  in  equity  and  good  conscience,  plaintiff  was  entitled, 
his  remedy  would  have  been  an  action  for  money  had  and 
received.  (Anthony  v.  Duniap,  8  Cal.  26 ;  RicJeeits  v.  Johnson 
et  d.  lb.  71 ;  Chipman  v.  Hibhard,  lb.  271 ;  Phelan  v.  Smith, 
lb.  521;  Oorham  et  al.  v.  Toomey  et  al  9  Cal.  77;  Whef elder 
et  al.  V.  Levy  et  al.  9  Cal.  614;  and  Camstoch  ¥•  Clemens,  19 
Cal.  77.) 
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George  Cadwalader,  for  Appellant^  Sanchez. 

With  the  Sheriff  the  question  is  one  of  paramount  a 
giance,  and  in  his  judgment,  as  well  as  that  of  his  counsel, 
must  obey  the  order  of  the  Twelfth  District  Court,  and  i 
the  subsequent  conflicting  order  of  the  First  District  Coi 
and  that  if  he  does  not,  and  injury  results,  he  is  liable  on 
official  bond,  ♦ 

The  power  of  one  Court  of  co-ordinate  jurisdiction 
restrain  the  execution  of  the  process  of  another  Court  1 
been  the  subject  of  judicial  inquiry,  and  the  general  deten 
nation  has  been  that  the  power  did  not  exist;  eight  decisis 
of  this  Court  declare  such  a  result.  The  oolj  excepti 
appears  to  be  where  the  process  or  proceedings  sought  to 
restrained  issue  from  a  Court  which  has  not  the  power 
grant  the  reUef  asked.  In  one  of  these  cases,  9  Cal.  614, 
was  said : 

,    "  If,  therefore,  a  bill  were  filed  in  the  District  Court 
Sacramento,  to  restrain  proceedings  in  the  District  Court 
Yuba,  in  a  case  where  the  latter  Court  could  as  well  give 
relief  sought,  the  former  Court,  of  its  own  motion,  shoi 
dismiss  the  bilL" 

Volney  E.  Howard,  and  Benjamin  Hayes,  for  Respondent 

If  the  Sheriff  had  been  acting  under  regular  process, 
would  be  no  authority  to  sell  after  the  judgment  had  b 
satisfied  by  sufficient  sales.  {Wood  v.  Colvin,  2  Hill,  56 
The  reception  of  the  money  by  the  plaintiff  in  execution, 
his  agents,  was  the  extinction  of  the  power  to  sell.  {Shew 
V.  Boyce,  16  I.  R  444;  8wa/n  v.  Saddlemire,  8  Wendell,  67 

If  there  were  any  errors  prior  to  the  consent  order,  tl 
were  cured  by  the  ^consent  in  that  order.  And  the  pr 
showing  that  money  sufficient  to  pay  the  judgment,  and 
excess  of  ten  thousand  dollars,  had  been  made,  under  the  ord 
it  was  a  proper  case  for  an  injunction  and  receiver,  especia 
as  the  receiver  was  ordered  to  sell,  and  to  pay  any  balai 
that  might  be  ascertained  by  the  reference  to  be  due  to  P 
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rottj  or  the  Sberiif^  on  account  of  leee^  and  that  in  the  absence 
of  a  showing  that  anything  was  due  when  the  property  was 
ordered  into  the  hands  of  the  receiver,  and  when  there  i^as  n 
showing  of  special  reasons  why  Sanchez  should  not  longer  be 
continued  in  the  possession  of  the  propei^y.  When  it;  is 
against  conscience  to  execute  the  judgment,  a  Court  of  equity 
will  enjoin.     (2  Story's  Eq,  Sees.  886,  887.) 

The  case  showed  sufficient  evidence  of  danger  of  loss  and  a 
waste  of  the  property,  which  would  defeat  the  rights  of  credit- 
ors to  require  the  appointment  of  a  receiver.  (2  Stoiy's  £<|» 
Sees.  827,  831,  837 ;  ffiZ/ V.  TayZor,  22  Cal.  191.) 

By  the  Courts  Sandebsqn,  J.: 

This  is  an  action  brought  by  Borneo,  a  judgment  creditor 
of  the  defendant  Stearns,  to  restrain  John  Parrott,  also  a 
judgment  creditor  of  Steams,  John  G.  Downey,  the  attorney 
in  fact  of  Parrott,  and  Thomas  A.  Sanchez,  Sheriff  of  Los 
Angeles  County,  from  sellings  under  an  execution  in  favor  of 
Parrott,  a  large  amount  of  personal  property  in  Los  Angeles 
County  belonging  to  Steams,  also  to  obtain  the  appointment 
of  a  receiver  to  take  charge  of  all  the  real  and  personal  estate 
of  Steams  and  to  sell  at  private  sale  the  personal  property  and 
pay  the  proceeds  into  Court  for  the  benefit  of  the  plaintiff  and 
other  judgment  creditors  of  Steams  named  in  the  bill,  and  that 
such  proceeds,  together  with  the  rents  and  issues  of  the  real 
estate,  be  applied  upon  the  several  judgments  against  Steams 
in  the  order  of  their  priority,  and  that  Parrott  and  Sanchez 
render  ^m  account  of  certain  moneys  alleged  to  have  been 
received  by  them.  The  facts  upon  which  this  relief  is  sought, 
80  far  as  we  deem  it  important  to  state  them,  are  substantially 
as  follows: 

On  the  15th  of  August,  1864,  the  defendant,  Sanchez,  levied 
an  attachment  upon  the  personal  property  in  question  at  the 
suit  of  Parrott  for  about  thirty-seven  thousand  dollars.  On 
the  next  day  Sanchez  levied  an  attai^hipent  on  the  same  prop- 
erty in  favor  of  the  plaintiff  for  th^  sum  of  six  thousand  tw^ 
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hundred  and  eighty-six  dollars  and  eighty-six  cents.  Sub 
quently  other  attachments  were  levied  upon  the  same  pr( 
erty  by  Sanchez;  one  in  favor  of  George  E.  Howard,  : 
twelve  thousand  and  twenty-five  dollars,  and  one  in  favor 
Phelps,  Dodge  &  Co.,  for  fifteen  thousand  and  twenty-< 
dollars  and  thirty-seven  cents.  In  all  of  these  cases  judgme 
were  subsequently  obtained  against  Steams.  Parrott  a 
Howard  sued  in  the  Fourth  District,  Phelps,  Dodge  &  Co. 
the  Twelfth  District,  and  plaintiff  in  the  First  District, 
which  district  plaintiff  also  brought  the  present  action. 

On  the  11th  of  October,  1864,  Steams  executed  a  mortgs 
to  Parrott  of  the  attached  property,  to  which  the  other  jiK 
ment  creditors  assented.  There  is  some  controversy  as 
whether  this  mortgage  contract  was  ever  consummated,  1 
for  the  purposes  of  this  opinion  we  shall  assume  that  it  w 
This  mortgage  was  given  to  secure  the  payment  of  Parroi 
judgment  and  in  default  of  payment  on  or  before  the  11th 
April,  1865,  it  was  therein  provided  that  Parrott  should  hi 
the  power  to  sell  in  the  manner  provided  in  a  power  of  att 
ney  annexed  to  and  constituting  a  part  of  the  instrument,  a 
account  for  any  overplus  to  Steams. 

The  instrument  then  proceeds  to  state  that  it  is  accompani 
by  a  delivery  of  possession  of  the  property  and  is  gi^ 
in  consideration  of  the  forbearance  of  Parrott  to  immediat 
proceed  to  sell  under  his  execution  and  to  give  him  full  po^ 
and  authority  to  realize  his  judgment  by  a  sale  of  the  propei 
in  whatever  manner  he  may  deem  most  advantageous,  but 
no  manner  to  affect  the  lien  of  his  judgment  upon  any  oti 
property  or  estate  of  Steams.  * 

Then  follows  the  appointment  of  Parrott  as  attorney  in  f 
with  full  power  to  sell,  without  notice  to  Steams,  at  pub 
or  private  sale,  before  or  after  the  11th  of  April,  1866,  in  I 
or  parcels  to  suit  himself,  he  agreeing  not  to  sell  forthwi 
under  execution,  but  to  dispose  of  the  property  in  the  mam 
aforesaid  to  the  best  advantage  and  apply  the  proceeds  to  t 
expense  of  keeping  and  selling  and  the  payment  of  his  ju( 
ment  and  account,  and  pay  over  to  Steams  any  surplus  whi 
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may  be  coihing  to  him.  The  instrument  contains  other  cove- 
nants, but  they  are  not  material  to  the  present  purpose. 

Next  follows  the  written  consent,  to  the  foregoing  agreement, 
of  the  plaintiff,  Howard,  and  Phelps,  Dodge  &  Co.,  in  which 
they  say  that  they  assent  thereto  in  consideration  of  the  cove* 
nants  and  agreements  to  be  performed  by  Parrott,  and  they 
agree  with  Parrott  to  hold  their  attachments  in  subordination 
to  the  mortgage,  and  not  to  run  their  executions  against  the 
mortgage  property  imtil  the  11th  day  of  April,  1865;  but 
reserve  the  right  to  run  them  against  any  other  property 
belonging  to  Steams,  and  to  garnishee  any  surplus  which  may 
remain  in  Farrott's  hands  after  he  has  satisfied,  his  own  judg- 
ment. 

After  the  11th  day  of  April,  1865,  Parrott  was  proceeding 
to  sell  under  execution  in  fraud  of  the  plaintiffs  rights  under 
the  foregoing  instrument,  as  alleged  by  him,  which  was  the 
immediate  cause  of  the  present  action. 

For  the  purpose  of  showing  how  the  plaintiff  may  b3 
injured  by  the  course  about  being  pursued  by  Parrott,  the 
bill  further  alleges  that  the  real  estate  of  Steams  is  heavily 
encumbered,  and  the  only  means  upon  which  the  plaintiff  and 
Steams  can  reasonably  rely  for  the  payment  of  the  aforesaid 
judgments  against  him  is  the  personal  property  in  question, 
and  that  a  forced  sale  under  an  execution  will  result  in  a  great 
sacrifice.  *It  is  also  alleged  that  Sanchez  has  not  property 
sufficient  nor  is  his  official  bond  sufficient  to  answer  for  the 
damages  which  will  result  from  such  a  sale;  but  nothing  is 
said  as  to  the  responsibility  of  Parrott.  The  bill  also,  in  a 
very  general  way,  alleges  fraud  and  mismanagement  on  the 
part  of  Parrott  and  alleges  that  he  had  had  opportunities  to 
sell  a  sufficient  amount  of  the  property  to  pay  off  his  own  and 
the  other  judgments,  but  neglected  to  do  so,  and  that  he  has 
already  received  some  fourteen  thousand  dollars  on  his  judg- 
ment It  is  further  alleged  that  the  personal  property  in 
question  is  of  the  value  of  one  hundred  thousand  dollars,  and 
Ihat  Parrott  seeks  a  forced  sale  on  short  notice  with  a  view  to 
speculative  ends,  etc. 
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Upon  this  complaint,  accompanied  by  an  affidavit  of  one 
R.  Johnson,  from  which  it  appears  that  the  entire  indebtc 
ness  of  Steams  does  not  exceed  the  sum  of  one  hundred  ai 
eighty-five  thousand  dollars,  while  his  entire  estate,  real  ai 
personal,  is  of  the  value  of  five  hundred  and  twenty-thr 
thousand  dollars,  an  ex  parte  application  for  an  injunction,  a] 
the  appointment  of  a  receiver  was  made  and  granted  on  t 
14th  of  April,  1865,  at  chambers.  On  the  following  day  t 
defendants  moved  that  this  order  be  vacated  and  annulle 
Supporting  their  motion  by  affidavits  and  documentary  e^ 
dence  contradicting  the  averments  of  the  bill.  Counter  affid 
vita  and  documents  were  introduced  by  the  plaintiff.  On  t 
18th  of  April  an  order  was  entered  by  the  consent  of  j 
parties  to  the  effect  that  Sanchez  should  proceed  to  sell 
speedily  as  might  be  advantageous  to  the  interests  of  the  pt 
ties  concerned,  at  private  sale,  in  quantities  to  suit,  at 
certain  minimum  price,  or  less,  if  Steams  should  consei 
sufficient  to  satisfy  the  judgments  mentioned  in  the  complaii 
and  apply  the  proceeds  to  the  payment  thereof  in  the  order 
their  priority  as  fast  as  the  same  should  be  realized,  and  tl 
Steams  be  allowed  to  designate  the  property  to  be  sold  as 
case  of  sale  under  execution. 

On  the  29th  day  of  May  following  the  plaintiff  served 
notice  on  the  defendants  to  produce  and  file  in  Court,  on  th( 
motion  to  dissolve  the  injunction  still  pending,  on  the  31 
of  the  same  month  a  bill  of  particulars,  showing  fully  all  th 
transactions  in  the  premises ;  first,  from  the  1st  day  of  Jai 
ary,  1864,  until  the  Ist  day  of  January,  1866,  and  seooi 
from  the  last  named  day  until  the  said  31st  of  May. 

On  the  3d  of  June  following,  plaintiff  moved  the  Court 
take  up  and  dispose  of  the  motion  of  the  defendants  to  d 
solve  the  injunction  and  vacate  the  appointment  of  a  receivi 
At  the  same  time  a  notice  was  served  on  counsel  for  Parr( 
and  Sanchez  by  counsel  for  Steams  to  the  effect  that  at  t 
hearing  of  their  motion  on  that  day  to  dissolve  the  injunctic 
etc..  Steams  would  ask  the  Court  to  vacate  the  consent  ord 
of  the  18th  of  April,  and  declare  the  said  injunction  perpetui 
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and  direct  that  all  the  property  mentioned  in  the  svat  be  aad 
remain  in  the  hands  of  the  receiver  theretofore  appointed,  on 
an  affidavit  by  Steams  therewith  served.  This  motion  and 
affidavit  were  served  on  connsel  for  Parrott  and  Sanchez  at 
half  past  ten  o'clock  a.  u.  on  the  3d  of  June.  On  the  motion 
of  plaintiff,  before  stated,  the  Coqrt  on  that  day  ordered  the 
whole  matter  to  a  hearing  at  two  o'clock  p.  h.  In  the  midat 
of  such  a  rapid  progress  it  was  of  course  impossible  for  coun- 
sel for  Sanchez  and  Parrott  to  do  more  thai^  except  to  the 
action  of  the  Court,  which  was  done.  The  affidavit  of  Steams, 
which  was  of  course  unanswered  by  Parrott,  is  very  voluminous, 
and  shows,  or  claims  to  show,  that  under  the  supervision 
of  Sanchez  the  Parrott  judgment  had  been  paid  off,  or  would 
be,  by  moneys  already  received  by  Sanchez,  and  to  be  there- 
after received  by  him  from  sales  about  to  be  consummated,  and 
that,  the  other  creditors  being  willing  to  forbear  further  pro- 
ceedings for  the  present,  there  was  no  occasion  for  further  sales 
by  Sanchez ;  but  inasmuch  as  Sanchez's  accounts  for  services, 
etc.,  were  unsettled,  the  services  of  the  receiver  already 
appointed  would  be  required.  Upon  this  showing  by  Steams, 
the  Court  on  the  same  day  made  an  order  vacating  the  consent 
order  of  the  18th  of  April,  and  restoring  the  injunction  and 
receiver,  and  directing  Sanchez  to  deliver  all  the  property  in 
his  possession  to  the  receiver,  and  concluding  with  elaborate 
instructions  to  the  receiver  as  to  how  he  should  proceed  in  the 
discharge  of  the  duties  of  his  position.  It  is  from  this  order 
that  the  appeal  is  taken. 

The  bill  seems  to  have  been  filed  more  for  the  benefit  of 
Steams  than  of  the  plaintiff.  This  is  apparent  from  the  cir- 
cumstances of  the  case,  and  also  from  the  fact  that  after  the 
quarrel  was  initiated.  Steams,  although  a  defendant,  seems  to 
have  gone  over  to  the  enemy  with  all  his  forces,  and  thud  given 
him  whatever  strength  he  may  have  possessed.  Had  the  bill 
been  filed  by  Steams  against  Parrott  to  obtain  an  tacoount  and 
satisfaction  of  his  judgment,  fOn  the 'claim  that  it  ;had  bden  paid 
in  the  mode  agreed  upon,  there  would  havid  bee^  form  at  leaat 
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and  perhaps  substance  in  it;  but  as  it  is,  we  are  unable 
perceive  how  the  plaintiff  is  entitled  to  any  relief.  We 
unable  to  perceive  how  he  is  to  be  injured  by  the  coi 
threatened  by  Parrott.  If  Parrott  should  sell  property  ui 
his  execution  sufficient  to  satisfy  the  same,  and  at  a  sacrifici 
apprehended  by  plaintiff,  it  by  no  means  follows  that  tl 
would  not  be  enough  left  to  satisfy  his  judgment,  whid 
next  in  order;  for  by  his  own  showing,  Steams  is  worth  c 
five  hundred  thousand  dollars,  while  his  debts  do  not  exc 
one  hundred  and  eighty-five  thousand.  Moreover,  the  plair 
had  an  opportunity  to  bid  at  the  sale  and  prevent  a  sacri 
of  the  property  to  his  prejudice,  and  he  does  not  inform 
that  he  is  not  possessed  of  sufficient  means  to  do  so. 
aside  from  all  this,  which  really  has  nothing  to  do  with 
case,  Parrott,  so  far  as  the  plaintiff  is  concerned,  had 
undoubted  right  to  sell  under  the  execution  unless  for  a  s 
cient  consideration  he  had  bound  himself  to  the  plaintiff  no 
do  so,  but  to  pursue  some  other  course,  to  depart  from  wl 
would  result  in  some  irreparable  mischief  to  the  plain 
Concede,  for  the  sake  of  the  argument,  that  he  was  so  bo 
by  virtue  of  the  contract  with  Steams.  We  do  not  under! 
to  say  he  was,  but  concede  that  he  was.  How  stands  the  ( 
then?  Suppose  Parrott  is  about  to  break  his  contract  and 
what  he  has  agreed  not  to  do,  is  there  a  case  made  for  an  inji 
tion  in  favor  of  the  plaintiff?  Undoubtedly  not.  There  is 
pretense  that  Parrott  is  not  fully  able  to  respond  in  damj 
for  any  loss  which  the  plaintiff  might  sustain.  He  could 
tain  no  greater  loss  than  the  amount  of  his  judgment, 
that  that  amount  could  not  be  made  out  of  Parrott  by  a 
at  law  is  nowhere  pretended.  What  occasion,  then,  has 
plaintiff  to  go  into  equity  for  relief  ?  Any  rights  which  Stei 
may  be  supposed  to  have  are  not  before  us.  The  last  or^ 
in  keeping  with  the  idea  that  the  suit  was  brought  for 
benefit,  was  made  at  his  request,  it  is  true.  But  the  petii 
or  affidavit  of  Steams  and  the  order  made  thereon  is  entii 
out  of  place  in  a  suit  by  the  present  plaintiff.  Steams*  rem 
was  by  motion  or  suit  to  quash  the  Parrott  execution  in 
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Court  in  which  it  issued.  There  the  account  could  have  been 
taken,  and,  if  it  appeared  that  Parrott  had  realized  the  amount 
of  his  judgment,  further  proceedings  stayed  and  satisfactioii 
entered.  But,  as  already  stated,  we  have  nothing  to  do  with 
Steams.  The  only  question  with  us  is  as  to  the  rights  of  the 
plaintiff  in  the  premises,  and  as  to  him,  we  think  there  are  no 
equities  in  the  bill  for  the  reasons  already  stated. 

The  order  appealed  from  is  reversed,  and  the  Court  below  is 
advised  to'  dismiss  the  bilL 


HORACE  W.  OARPENTIER  v.  JOSEPH  THURSTON 

Onncnrcmm  or  Ambiquous  Vanem, — ^If  then  to  any  Ambiguity  la  tht 
tMms  of  a  Botlet*  rtDdertav  Its  meanliiff  donbtfnl,  the  constnietleB  Bust  b« 
■Mwt  ■trongly  agaliut  the  party  glTlng  tha  ttotlea. 

Honca  or  Dbcisioh  or  Juooa. — If  the  eaae  la  tried  by  the  Goort,  and  a 
dedalon  orally  aimonnced  In  faTor  of  plaintiff  from  tbe  bench,  and  entered 
by  the  Clark  In  bla  mbratea,  and  the  Jndge  Mreral  days  afterwards  In 
facatloii  signs  the  formal  written  flndlnga  and  a  draft  of  jodgment,  and  ds* 
llTora  them  to  plaintiff  to  be  filed,  a  notice  serred  by  plaintiff  on  defendant 
an  the  day  of  the  signing  and  delivery  of  said  flndings  and  judgment,  that 
the  findings  haTS  **thla  day  been  signed  by  the  Jndge,  and  bis  deeleion 
herein  rendered  la  favor  of  plaintiff,**  to  a  notice  of  the  flndlnga  and  deet- 
alon  thna  signed  la  vacation,  and  not  of  the  deetolen  first  made  In 
open  Oonrt. 

Wkan  TRa  Dbcibioh  aonrxBD  wab  Rbhdbbbd. — The  deeleion  of  which  notice 
waa  thus  given  cannot  be  said  to  have  been  rendered  tlU  It  waa  filed  by  tho 
Clerk,  and  became  a  record  of  the  Court;  and  a  notice  of  motloa  for  aew 
trial  given  within  two  days  after  such  filing  was  In  time. 

flMB  or  Bbbvicb  or  Nonca  roa  Naw  TaiAU-^Notlce  of  motton  for  a  new 
trial  may  be  aerved  within  ten  daya  after  reealving  wrlttaa  notica  of  the 
rendering  of  the  decision  by  the  Court. 

AppEAi.  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict, Contra  Costa  County. 

Plaintiff  moTed  to  strike  defendants'  statement  on  motion 
for  a  new  trial  from  the  files^  for  the  reason  that  defendants 
had  suffered  more  than  ten  days  to  elapse  after  receiving 
written  notice  of  the  decision,  before  th^  gave  notice  of  their 
intention  to  move  for  a  new  trial,     llie  Court  denied  the 
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motion,  and  from  the  order  denying  the  motion  the  plain 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Patterson,  Wallace  &  Stow,  for  Appellant 

/.  W.  F.  Sloan,  J.  B.  Crockett,  and  T.  A.  Brown, 
Respondents. 

By  the  Courts  Sawyeb,  J.: 

The  cause  having  been  tried  by  the  Court  without  a  jn 
the  decision  was  announced  in  open  Court  at  Martinez,  Cod 
Costa  County,  on  the  24th  of  February,  and  judgment 
plaintiff  ordered.     Thereupon  the  following  order  was  ente 
in  the  minutes  of  the  Court: 

"  E.  W.  Carpentier,  plaintiff,  v.  Joseph  Thwrston  et  c 
defendants. —  This  cause  having  heretofore  been  tried  by 
Court  and  taken  under  advisement^  it  is  now  ordered  1 
judgment  be  entered  against  the  defendants  and  in  favoi 
the  plaintiff,  according  to  the  prayer  of  the  complaint  ' 
findings  of  the  Court  to  be  filed  hereafter.'^ 

On  the  11th  of  March  the  Judge  delivered  to  the  plain 
at  San  Francisco,  written  findings,  and  a  draft  of  judgm 
signed  by  him,  together  with  a  written  order  directing 
Clerk  to  file  the  same,  at  the  same  time  instructing  said  pi 
tiff  to  forward  the  same  to  the  Clerk  at  Martinez  to  be  fi 
On  the  same  day  plaintiff  delivered  the  same,  properly  eu 
oped  and  addressed,  to  Wells,  Fargo  &  Co.'s  Express,  to 
forwarded.  On  that  day,  also,  plaintiff  served  upon  defc 
ants'  attorney,  at  San  Francisco,  the  following  notice,  ^ 
*' Fifteenth  District  Court,  Contra  Costa  County. —  ff. 
Carpentier  v.  Joseph  Thiurston  et  ais.  Please  take  notice  i 
the  findings  in  the  above  entitled  cause  have  this  day  I 
signed  by  the  Judge  of  said  Court,  and  his  decision  he: 
rendered  in  favor  of  the  plaintiff.     March  11th,  1865." 

On  the  13th  of  March  the  Clerk  of  the  CouH  filed  said  f 
ings  and  judgment,  and  entered  |iiQ  judgment  im  pursui 
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thereof.  On  the  22d  of  March  defendants  ^ave  notice  of  their 
intention  to  niove  for  a  new  triaL  The  question  is,  was  the 
notice  given  in  time  ?  Where  an  action  is  tried  by  the  Court, 
the  notice  of  intention  must  be  given  "  within  ten  days  after 
receiving  written  notice  of  the  rendering  of  the  decision  of 
the  Judge."  Of  what  did  the  document  served  on  defendants' 
attorneys  on  March  11th  give  defendants  notice?  Of  the 
decision  announced  in  open  Court  and  entered  in  the  minutes 
February  24th,  or  of  the  findings  and  decision  as  contained  in 
the  papers  forwarded  from  San  Francisco  March  11th — the 
day  on  which  the  notice  was  served?  If  of  the  latter  only, 
then  defendants  have  not  yet,  so  far  as  shown  by  the  record, 
received  written  notice  of  the  former  action  of  the  Court.  If 
there  is  any  ambiguity  in  the  terms  of  the  notice,  rendering 
its  meaning  doubtful,  the  construction  must  be  most  strongly 
against  the  plaintiff.  It  is  his  document  The  language  was 
chosen  by  himself.  If  it  fails  to  convey  clearly  his  meaning 
to  the  other  party  the  fault  is  his,  and  the  consequences  musi 
be  on  hinu  There  is  no  reference  in  terms  to  the  decision 
announced  and  the  order  entered  on  the  24th  of  February. 
On  the  contrary,  it  is  expressly  limited  to  the  documents 
^Hhis  <2ajf"  signed.  The  language  is:  ^'Please  take  notice 
that  findings  in  the  above  entitled  cause  have  been  this  day 
signed  by  the  Judge  of  said  Court,  and  his  decision  herein 
rendered  in  favor  of  the  plaintiff."  Supplying  the  ellipsis 
which  the  grammatical  construction  requires,  it  would  read, 
"and  his  decision  herein  this  day  rendered  in  favor  of  the 
plaintiff.^  Any  person  having  no  knowledge  that  a  decision 
had  before  been  promulgated  would  necessarily  so  understand 
it— that  the  Judge  has  this  day  signed  the  findinjg^s,  and  that 
the  decision  thus  rendered  is  in  favor  of  the  plaintiff.  And 
we  cannot  presume  the  defendant  to  have  been  informed  of 
the  former  action  of  the  Court.  There  was  but  one  way  of 
giving  him  legal  information  of  the  fact  that  a  decision  had 
been  rendered,  and  that  was  by  written  notice.  The  Judge 
had  in  fact,  <m  the  day  of  the  service  of  said  notice,  sisrned  his 
findings  and  a  judgment,  and  given  them  to  the  plaintiff  to  be 
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forwarded  to  Martinez  to  be  filed.  And  this  notice  can] 
be  reasonably  construed  to  refer  to  anything  else.  It  gi 
defendant  notice  of  that  particular  document  and  no  other,  a 
he  was  not  called  upon  to  act  upon  any  other.  If  it  be  urj 
that  the  finding  filed  on  the  13th  is  not  the  decision  rendei 
in  the  case,  it  is  still  the  only  one  of  which  defendants  hi 
had  notice;  and  if  not  the  decision,  they  are  still  with< 
written  notice  of  the  decision  rendered.  But  treating  this 
the  decision  of  which  defendant  was  bound  to  take  notice, 
was  not  announced  in  open  Court,  and  it  cannot  be  said 
have  been  rendered  till  it  was  filed  and  became  a  record 
the  Court.  The  filing  is  shown  by  the  record  to  have  hi 
on  the  13th,  and  upon  this  view  they  had  till  the  23d  witl 
which  to  give  notice  of  their  intention  to  move  for  a  n 
triaL 

We  think,  therefore,  that  the  notice  was  in  time,  and  t1 
the  order  appealed  from  should,  on  the  grounds  stated, 
affirmed;  and  it  is  so  ordered. 


ABRAM   W.   NORTON  Aim   SAMUEL  B.   WILSON 
NICHOLAS  LARCO  Aim  A.  BASSIGNANO. 

•VASOTB  ov  r<iMiTATXON8  ON  AM  ACCOUNT. —  Where  there  have  been  re 
rocal  demands  between  the  parties  upon  a  mutual  open  and  current 
count,  the  Statute  of  Limitations  commences  running  at  the  time  of 
last  Item  of  the  account  prored  on  either  side. 

What  asb  Mutual  Acoountb^ — ^Mutual  accounts  are  made  up  of  mat 
of  set-off  where  there  Is  a  existing  debt  on  the  one  side  which  constiti 
a  credit  on  the  other,  or  where  there  Is  an  express  or  implied  understanc 
that  mutual  debts  shall  be  satisfied  or  set  off  pro  tanto  between  tbo  pan 

Whbn  Pbopbbtt  Becjbitbd  and  Cbeditbd  makbs  Account  Mutual. — 
defendants,  being  Indebted  to  the  plaintiffs  on  account,  dellrered  to  tl 
an  article  of  personal  property,  for  which  the  latter  gave  the  former  cr< 
at  a  spedflsd  Talnatlon ;  HeM,  that  thereby  tlie  account  between  tte  par 
became  a  mutual  open  and  current  account,  eonsisting  of  reciprocal 
mands  between  them. 

BfBiKiNO  OF  A  Balancb  ON  ACCOUNTS. — ^Whcrs  there  are  demands  on  c 
side,  the  striking  of  a  balance  conTerts  the  set-off  into  a  payment,  and  f 
that  time  the  Statute  of  Limitations  commences  running. 

Mutual  Accounts. — ^Until  a  balance  is  struck  a  mutual  account  is  c 
and  current. 
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A  Patiobr  dobs  wov  nun  am  Acooim*  Mutual. — A  pftyment,  whether  tt 
bt  mmde  In  money  'or  of  mn  article  of  personal  property  of  a  itlpalated 
Yaloe^  made  on  an  account  and  Intended  ae  a  payment,  and  not  as  a  set-off 
pre  Iwifo,  does  not  make  an  account  mutual. 

Famnm  on  ah  Accouiit. — ^Where  money  Is  dellrered  by  one  party  to  the 
other,  and  credited  on  acconnt  hy  htm  who  recelTcd  It,  it  will  be  treated 
aa  Intended 'as  a  payment,  unless  It  is  shown  to  have  been  delivered  as  a 
loan;  hot  not  so  with  personal  property,  even  though  a  yalue  be  aflUed 


Appsai.  from  the  Diatrlet  Coarty  Serenth  Judicial  District, 
Kapa  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

H.  P.  Irving,  and  P.  W.  8.  Bayle,  for  Appellant 

To  ayoid  the  operation  of  Ae  Statute  of  Limitations  the 
plaintiffs  take  the  ground  that  the  credit  for  the  horse  power 
brings  the  account  within  the  exception  of  section  eighteen  of 
the  statute.  We  maintain  this  item  could  have  no  such  effect. 
It  is  precisely  as  if  there  had  been  a  credit  for  one  hundred 
and  fifty  dollars  in  money.  (Weatherwax  v.  Oosumnes  Valley 
Mill  Co.,  17  CaL  344;  Louber  v.  Smith,  7  Barr,  381 ;  Note  to 
AngeU  on  LinL,  Sec.  149.) 

To  constitute  an  account  mutual,  there  must  be  mutual 
dealing —  a  buying  and  selling  on  both  sides.  (Murray  et  al. 
V.  Coster  et  al.,  20  Johns.  576;  Kimball  et  ah  v.  Brown,  7 
Wend.  822;  Chamberlain  v.  Cuyler,  9  Id.  126.) 

To  constitute  a  mutual  account  within  the  exception  of  the 
Statate  of  Limitations,  there  must  be  reciprocal  demands;  it 
does  not  apply  where  the  demand  is  all  on  one  side,  though 
payments  on  account  have  been  made.  (Ingraham  v.  Sherard, 
17  Serg.  &  Eawle,  347.) 

Accounts  are  mutual  when  each  party  makes  charges  against 
the  other  in  his  books  for  property  sold,  services  realized,  or 
money  advanced,  etc.  (Carling  v.  Sculding,  6  T.  R.  189; 
Bdmonrion  v.  Thompson,  15  Wend.  554.) 

There  must  be  a  mutual  or  alternate  course  of  dealing. 
(Fox  V,  Smith,  6  Howard,  Miss.  346.) 


^ 
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C.  HaHson,  tot  Respondent 

It  is  admitted  that  the  account  is  true  and  correct  as  ti 
dered,  showing  H  balance  of  nine  hundred  and  twenty-ni 
dollars  due  the  plaintiffs  from  defendants. 

Here  is  a  general  admission,  not  that  one  part  or  iteip 
true  and  correct,  but  that  all  items  and  parts  —  the  wh( 
account-^ is  so;  and  that  from  all  of  their  transactions  the 
results  a  certain  specified  sum  due  to  the  plaintiffs. 

It  is  further  stipulated  that  "  the  items  of  the  account  W€ 
delivered,"  and  that  this  was  done  "  as  of  the  dates  charg 
in  the  account  of  plaintiffs."  What  account  is  referred  t 
The  stipulation  leaves  no  uncertainty  about  this.  Tthere  wj 
Aen,  a  balance  due  the  plaintiffs,  and  there  were  recipitx 
demands  and  a  mutual  open  and  current  account  betwe 
the  parties.     (KimhaU  v.  Brown,  7  Wend.  325.) 

By  the  Court,  Cubbet,  C.  J. : 

Thia  action  was  brought  to  recover  nine  hundred  ai 
twenty-nine  dollars,  the  balance  due  from  the  defendants 
the  plaintiffs  upon  iua  account  for  work  performed  and  mai 
rials  furnished  in  and  about  such  work.  The  defendant  Bi 
signano  answered,  pleading  a  discharge  from  his  debts  by  t 
decree  of  a  Court  of  competent  jurisdiction.  The  defends 
Larco,  by  his  answer,  traversed  the  material  allegations  of  t 
complaint,  and  as  an  affirmative  defense  pleaded  the  Stati 
of  Limitations.  The  cause  was  tried  by  the  Court  without 
jury,  and  judgment  was  found  for  the  defendant  Bassigna 
on  his  plea  of  discharge  from  his  debts  as  an  insolvent  debt( 
and  judgment  was  rendered  against  the  defendant  Larco  f 
the  sum  above  named  and  the  costs  of  the  action.  From  tl 
judgment  and  an  order  afterward  made  denying  the  defenda 
Larco's  application  for  a  new  trial,  he  has  appealed. 

The  plaintiff's  account,  which  consisted  of  over  three  Eu 
dred  and  fifty  items,  extending  from  early  in  October,  1858, 
and  including  the  24th  of  October,  1860,  was  for  work  pe 
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fonned  and  materials  furnished  by  them  as  .))lackfimiths  and 
machinists.  The  whole  account  amounted  to  the  sum  of  six- 
teen hundred  and  fotty-five  dollars  and  twenty-five  cents. 
The  same  account  exhibits  five  credits  by  cash  and  one  by  a 
''horse  power/'  the  value  of  which  is  carried  out  at  one  hun- 
dred and  fifty  dollars.  The  credits  in  the  aggregate  amount  to 
seven  hundred  and  sixteen  dollars  and  seventy^ve  cents.  Thp 
evidence  in  the  case  was  that  the  items  of  the  account  wore 
delivered  and  the  services  rendered  at  the  times  specified  in 
the  account^  by  the  plaintiffs  for  the  defendants;  also,  that  the 
account  was  true  and  correct  as  rendered,  showing  a  balance 
of  nine  hundred  and  twenty-nine  dollars  due  the  plaintiffs  from 
the  defendants  for  labor  and'  service  and  materials  furnished 
between  the  12th  of  October,  1858,  and  the  24th  of  October, 
1860,  inclusive. 

The  action  was  oommoiced  ooi  the  23d  of  October,  1862. 
The  hit  item  of  the  account  is  under  date  of  October  24th9 
1860.  This  is  the  only  item  falling  within  two  years  before 
the  commencement  of  the  actiozL  The  credits  by  ca^fa  bear 
dates  at  different  times  while  the  account  was  running,  and 
the  credit  1^  one  horse  power,  valued  at  one  hundred  and  fifty 
dollars,  is  entered  at  the  foot  of  the  account,  and  is  dated 
October,  1859. 

The  Court  decided  that  there  was  a  mutual,  open  and  cur- 
rent account  existing  between  the  parties,  and  that  as  the  last 
item  of  the  plaintiffs*  account  accrued  within  two  years  before 
the  commencement  of  the  suit,  the  plaintiffs'  cause  of  action 
accrued  at  that  time,  and  that  as  a  consequence  they  were 
entitled  to  judgment  for  the  amount  due  as  exhibited  by  the 
account  rendered.  The  oorreotness  of  this  decision  is  contro- 
verted by  the  appellants 

Statute  of  Limitaiiona  on  accounts. 

The  eighteenth  section  of  the  "Act  defining  the  time  for 
commencing  civil  actions'*  (Laws  1850,  p.  345,)  reads  as  fol- 
lows: ''  In  an  action  brought  to  recover  a  balance  due  upon  a 
vok  XXX. — a 
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mutual,  open  and  current  account,  where  there  have  1 
reciprocal  demands  between  the  parties,  the  cause  of  ac 
shall  be  deemed  to  have  accrued  from  the  time  of  the  last  i 
proved  in  the  account  on  either  side/^ 

To  bring  the  case  within  the  saving  of  the  statute  it  i 
appear,  first,  that  the  account  between  the  parties  consi 
of  reciprocal  demands;  second,  that  the  same  was  open 
contradistinguished  from  an  account  stated;  and  third,  thi 
consisted  of  different  items  of  different  dates,  or  in  other  \v< 
that  it  was  a  current  account.  Mutual  accoimts  are  made 
of  matters  of  set-off.  There  must  be  a  mutual  credit  four 
on  a  subsisting  debt  on  the  other  side,  or  an  express  oi 
implied  agreement  for  a  8e^off  of  mutual  debts.  A  nat 
equity  arises  when  there  are  mutual  credits  between  the 
ties,  or  where  there  is  an  existing  debt  on  one  side  wl 
consHtutes  u  credit  on  the  other;  or  where  there  is  an  exp 
or  implied  understanding,  that  mutual  debts  shall  be  a  sj 
faction  or  set-off  pro  tanio  between  the  parties.  (Angell 
LiuL,  Chap.  14,  Sec.  7.)  Was  there  a  subsisting  debt  aga 
the  defendants  when  they  delivered  to  the  plaintiffs  the  chi 
called  a  "horse  power,"  which  the  latter  received  at  a  s| 
fied  value,  crediting  the  defendants  for  it!  Of  this  no  ques 
is  made  or  doubt  suggested.  Then  upon  the  delivery  of 
horse  power  to  the  plaintiffs  the  same  became  a  mattei 
account  in  favor  of  the  defendants  against  the  plaintiffs, 
until  the  account  between  the  parties  might  be  stated  and 
balance  struck^  it  stood  as  a  set-off  pro  tanto  to  the  deman< 
the  plaintiffs.  (Oass  v.  Siinson,  8  Sumner,  114,  116.)  Wl 
there  are  demands  on  each  side,  the  striking  of  a  balance  i 
verts  the  set-off  into  payment,  {Ashby  v.  James,  11  Mees. 
Welsby,  542,)  and  from  the  time  the  balance  is  ascertaine<] 
the  parties  and  is  admitted  to  be  due  from  the  one  to  the  ot 
the  account  is  at  an  end,  and  the  ascertained  balance  is  im 
diately  subjected  to  the  operation  of  the  statute,  as  an  orig 
and  separate  demand.  (Angell  on  Lim.,  Chap.  14,  Sec 
The  account  between  the  parties  had  not  been  stated  at 
time  this  action  was  brought.    It  was  then  open  and  curr 
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It  was  also  mutttal,  because  each  party  had  a  demand  against 
the  other  which  remained  subsisting  and  unliquidated. 

Proof  of  mutual  account. 

The  appellants'  counsel  raise  the  paint  that  it  does  not  appear 
that  defendants  had  an  account  against  the  plaintiffs.  The 
testimony  of  the  absent  witness,  agreed  upon  and  admitted  by 
stipulation,  was  to  the  effect  that  ^'the  account  is  true  and 
conect  as  rendered,  showing  a  balance  of  nine  hundred  and 
twenty*nine  dollars  due  the  plaintiffs  from  the  defendants,  for 
labor  and  services  and  materials  rendered  between  the  12th  of 
October,  1858,  and  the  24th  of  October,  1860,  inclusive.'' 
This  acoount  exhibited  the  several  credits  given  the  defendants 
by  the  plaintiffs,  as  already  mentioned.  These  credits  entered 
into  the  account  by  which  the  plarntiffs'  demand  was  reduced 
over  seven  hundred  dollars.  The  credit  for  the  horse  power 
was  recc^ized  as  correct,  because  by  rejecting  it  the  balance 
due  the  plaintifb  would  have  been  one  thousand  and  seventy- 
nine  dollars,  instead  of  nine  hundred  and  twenty-nine  dollars. 
In  our  judgment,  the  objection  suggested  is  overcome  by  the 
stipulated  testimony. 

The  case  of  Weatherwax  and  others  ▼.  The  Cosumnea  VaUey 
Mia  Company,  17  CaL  846,  is  relied  on  by  the  appellant  as 
sustaining  his  defense.  That  was  an  action  on  an  open  account. 
The  defendants  interposed  the  Statute  of  Limitations,  to  avoid 
which  the  plaintiffs  sought  to  show  that  the  transactions 
between  the  parties  constituted  a  mutual,  open  and  current 
account,  consisting  of  reciprocal  demands  between  them.  The 
evidence  in  the  case  was  l^at  the  defendant  delivered  to  the 
plaintiffs  a  lump  of  gold  amalgam,  to  be  by  them  sent  to  the 
Mint,  and  after  the  return  of  the  proceeds  the  defendant  was 
to  be  credited  therewith.  The  proceeds,  the  Court  say,  were 
paid  to  the  plaintiffs  and  credited  on  the  account.  The  ques- 
tion was,  whether  the  payment  of  the  proceeds — that  is,  the 
mon^  which  was  obtained  from  the  Mint — constituted  in  part 
a  mutual,  open  and  current  account  between  the  parties,  and 
the  Court  held  that  it  did  not,  because  the  account  lacked  the 
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quality  of  reciprocity.     The  account  was  entirely  upon 
side.     The  proceeds  of  the  amalgam  was  money,  and  w 
applied  it  operated  as  a  payment  on  account. 

Payment  on  account. 

It  must  be  admitted  that  a  payment,  whether  it  be 
money  or  of  any  article  of  personal  property  of  a  stipuii 
value,  made  on  account,  would  not  make  the  accoun 
mutual  account  consisting  of  reciprocal  demands;  but  wl 
money  is  delivered  by  one  of  the  parties  to  the  other, 
credited  on  account  by  him  who  received  it,  it  must  ordina 
be  treated  as  intended  as  a  payment,  but  not  so,  we  ap 
hend,  as  to  personal  property,  even  though  a  value  be  aflG 
thereto  by  the  party  making  the  entry  as  a  credit  on  acco 
In  the  course  of  mutual  dealings  between  parties,  the  bah 
due  may  sometimes  be  on  the  one  side,  and  sometimes  on 
other,  and  in  the  ascertainment  of  the  state  of  the  accc 
each  may  use  his  own  demand  as  set-off  against  that  of 
other  until  the  less  is  exhausted  by  the  greater.  If  the  pi 
tiffs  had  brought  their  action  for  the  entire  amount  of  ti 
account  against  the  defendants,  the  latter  might,  unde 
proper  answer  have  set  off  the  horse  power  against  the  pi 
tiffs'  demand  at  its  value,  not  as  a  payment  in  the  techn 
sense  of  the  word,  but  as  a  counter  claim.  Mutual  accou 
as  we  have  already  said,  are  made  up  of  matters  of  se 
where  each  party  has  a  demand  or  right  of  action  against 
other.  As  soon  as  the  defendants  had  sold  and  delivered 
horse  power  to  the  plaintiffs,  they  had  a  demand  against 
plaintiff  therefor  as  personal  property  sold  and  delivered. 

In  its  essential  features  the  case  under  consideration  ret 
bles  that  of  Penrdman  v.  Botch,  8  Met.,  Mass.  216.  In 
case  referred  to  the  action  was  assumpsit  for  provisions 
and  delivered.  The  defendant  did  not  plead  any  set-off, 
relied  on  the  six  years'  Statute  of  Limitations  as  a  bar  to  all 
items  of  the  plaintiff's  account  previous  to  a  certain  < 
Some  of  the  items  of  the  plaintiff's  demand,  as  the  » 
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appeared  by  the  accoimt  rmdered,  were  barred  by  the  statute. 
To  overcome  and  avoid  the  e£F(Qict  of  t&e  defendant's  plea,  the 
plaintiff  relied  upon  two  items  entered  in  his  account  as  credits 
to  the  defendant,  both  of  which  were  of  dates  more  than  six 
years  before  the  action  was  commenced.  One  of  these  items 
was  a  credit  for  cash,  specifying  the  sum;  the  other  was  for  a 
calfy  with  its  value  carried  out.  It  was  in  evidence  that  the 
plaintiff  had  the  calf  of  the  defendant.  One  question  consid- 
ered was  whether  the  case  disclosed  a  mutual  and  open 
account  between  the  parties  within  the  punnew  of  the  statute, 
which  was  in  these  words:  '^  In  all  actions  of  debt  or  assump- 
sit, brou^t  to  recover  the  balance  due  upon  a  mutual  and 
open  account  corrent,  the  cause  of  action  shall  be  deemed  to 
have  accrued  at  the  time  of  the  last  item  proved  in  such 
account."  The  Court,  by  Mr.  Chief  Justice  Shaw,  held  that 
the  calf  was  an  article  of  merchandise  delivered  by  the  defend- 
ant to  the  plaintiff  in  the  ordinary  course  of  business,  either  at 
the  agreed  price^  or  upon  an  implied  promise  of  the  plaintiff 
to  allow  its  value  in  account,  and*  that  the  evidence  estab- 
lished that  there  was  an  open  and  mutual,  account  between 
the  parties,  and  that  no  part  of  the  plaintiff's  demand  was 
barred  by  the  Statute  of  Limitations.  The  learned  Chief  Jus- 
tice noticed  the  fact  that  the  item  constituting  the  account  on 
the  aide  of  the  defendant  was  reeeived  by  the  plaintiff  more 
than  mx  years  before  the  action  was  brought,  but  referring  to 
the  statute  he  said:  ''By  it  the  whole  of  an  open  and  mutual 
account  is  taken  out  of  Ae  operation  of  the  statute,  if  any 
transaction  on  either  side  can  be  proved  to  have  been  had 
within  six  years  next  before  the  action  brought." 

The  last  item  in  the  plaintiffs'  account  in  the  case  before  us 
accrued  within  two  years  before  this  suit  was  brought  The 
addition  of  this  item  to  the  plaintiffs'  side  of  the  account 
increased  the  balance  in  their  favor,  constituting  it  a  new 
balance,  for  the  recovery  of  which  the  action  waa  brought  in 
due  timcu 

Judgment  affirmed. 
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Mr.  Justice  Sandebson  delivered  the  foUowing  ooncum 
opinion^  in  which  Mr.  Justice  Sawteb  concurred : 

The  case  of  Weatherwax  y.  The  Cosumnes  Valley  MiU  Co 
pony  is  not  an  authority  in  favor  of  the  defendant.  On  t 
oontraiy,  the  doctrine  of  that  case^  when  applied  to  the  iw 
of  this,  is  conclusive  of  the  right  of  the  plaintiff  to  recover, 
upon  a  case  of  reciprocal  demands.  In  that  case  the  plaint 
■ought  to  avoid  the  bar  of  the  statute  by  showing  the  defei 
ant  had  sold  him  a  lump  of  gold  amalgam,  which  he  h 
credited  upon  his  account  at  its  value.  In  reply  the  defei 
ants  claimed  that  they  had  not  sold  the  amalgam,  but,  on  1 
contrary,  had  delivered  it  to  him  to  send,  as  their  agent  in  1 
premises,  to  the  Mint  for  coinage,  and  further  authorized  hi 
upon  receipt  of  the  money  from  die  Mint,  to  retain  the  sa 
in  part  payment  of  his  account  against  them.  The  jury  fou 
the  facts  in  favor  of  the  defendants.  The  question  in  tl 
case  was  precisely  the  same  as  in  this.  There  the  questi 
was  whether  the  amalgam  was  sold  as  an  article  of  merchi 
disc,  or  delivered  to  be  applied  as  a  payment  on  account 
the  former,  then  there  was  a  cause  of  action  against  the  pla 
tiff  and  in  favor  of  the  defendant,  upon  which  the  latter  coi 
maintain  an  action  against  the  former,  which,  in  connect! 
with  the  plaintiff's  cause  of  action,  made  a  case  of  recipro 
demands,  or  of  mutual  accounts;  but  if  the  latter,  there  ^ 
nothing  upon  which  the  defendant  could  maintain  an  acti 
against  the  plaintiff,  and  therefore  no  case  of  mutual  accoui 
So  in  the  present  case,  substituting  the  horse  power  for  i 
amalgam.  But  there  is  this  differ^ice  between  the  two  ca£ 
In  the  former  the  parties  went  into  evidence  aliunde 
account,  for  the  purpose  of  showing  the  precise  character 
the  transaction  as  to  the  amalgam;  but  here  the  quest 
does  not  seem  to  have  been  investigated  further  tfaui  it 
presented  on  the  faoe  of  the  account,  which  of  course  entir 
fails  to  show  in  terms  whether  the  horse  power  was  sold 
the  plaintiff  or  given,  at  an  agreed  value,  in  part  payment 
the  plaintiff's  account     In  either  event  it  would  go  into 
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plaintiffs  account  as  a  credit,  but  from  the  mere  entry  in  the 
plaintiffs  account  it  cannot  be  said  what  the  real  character  of 
the  transaction  was,  and  it  not  appearing  by  direct  evidence 
what  the  nature  of  the  transaction  was — whether  a  sale  or  a 
payment — we  are  left  to  determine  the  nature  of  the  trans- 
action by  a  resort  to  legal  presumptions.  The  evidence  only 
shows  a  delivery  of  an  article  of  merchandise  at  a  fixed  valua- 
tion. Now,  the  transaction  may  have  been  in  fact  a  sale  or  a 
payment  in  kind,  but  in  the  absence  of  any  evidence  upon 
that  question  the  l^al  presumption  is  that  it  was  a  sale  and 
not  a  payment  in  kind.  It  is  otherwise  in  the  case  of  a 
delivery  of  money.  There  the  presumption  is  that  it  was  a 
payment  and. not  a  loan.  So  the  case  stands  thus:  To  avoid 
the  bar  of  the  statute  the  plaintiff  proves  a  delivery  to  him  by 
the  defendant  of  a  horse  power  at  a  certain  value,  and  there 
stops,  relying  upon  the  presumption  of  law  that  it  is  a  sale. 
The  defendant  makes  no  attempt  to  overcome  this  legal  pre- 
sumption by  direct  evidence  to  the  effect  that  the  transaction 
was  not  a  sale  but  a  payment  in  property  at  an  agreed  value, 
but  submits  his  case  upon  the  evidence  of  the  plaintiff,  which, 
by  the  aid  of  the  legal  presumption  stated,  makes  a  case  of 
mutual  accounts.  In  order  to  make  his  defense  good  the 
defendant  should  have  gone  into  the  real  nature  of  the  trans- 
action and  shown  that  what  appeared,  in  legal  contemplation, 
to  be  a  sale,  was  in  fact  a  payment  Upon  such  a  showing 
he  would  have  been  entitled  to  a  verdict  For  these  reasons, 
in  addition  to  what  has  been  said  by  the  Chief  Justice  I  oon- 
enr  in  affirming  the  judgment 


A.  J.  BABER  V.  ANNA  MoLELLAN,  ato  ANNA  E. 
IRWIN,  Intsbvenob. 

ImiiFy's    GnmncAra   ov    Baui. — The    purduuwr    of    Mftl    property    at    a 
•  Bherlffe  Mle  who  reoelipeo  the  SberUri  eertUlcate  eC  porebaac,  has  not  • 
title  to  the  property,  bat  a  Uen  on  the  same. 

PATKBIT    to    PfTBCHAOBB    AT    SHEBirP'B     SALE    OF    AMOUNT    OF    PUBCHABI    AHD 

URBttBT^-^^he  eOeet  of  a  BberilTs  certlflcate  of  Mle  of  laad  te  epeat 
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when  tlLB  defendant  In  the  Jodgmeiit  payi  the  holder  of  the  certific 
amoant  of  the  purchase  and  Interest. 

AistONmNT    OF    A    SSKBirW'B    CSBTIFICATl    OF    BaIM    AB    SBCDBXTT. — Ol 

receires  an  assignment  of  a  SherUTi  certificate  of  sale  of  land  as  i 
against  ^Is  liability  for  debts  of  the  Judgment  debtor,  with  an  agi 
that  he  will  cancel  the  same  when  the  debts  are  paid  and  his  list 
discharged,  ceases  to  have  any  Interest  in  the  certificate  when  th 
are  paid^  and  If  he  afterwards  obtains  a  Sheriff's  deed,  neither  he 
assignee  with  notice  acquire  any  title  to  the  land. 

Appeal  from  the  District  Court,  Eleventh  Judicial  Di 
!E1  Dorado  County. 

Ejectment  against  defendant,  Anna  McLellan,  who  wi 
tenant  of  Anna  E.  Irwin,  the  inten^enor.  The  agre< 
that  Weston  should  hold  the  certificate  of  sale  afi  securit 
not  in  writing.  Defendant  and  intervenor  had  judgme 
the  Court  below,  and  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Pixley  dk  Smith,  for  Appellant  argued  that  Weston,  1 
Sheriff's  deed,  acquired  the  legal  title,  and  that  the  testi 
touching  the  agreement  between  Weston,  Fountain,  and 
way,  was  irrelevant,  and  that  the  agreement  was  voi 
being  within  the  Statute  of  Frauds,  and  that  the  intei 
acquired  nothing  by  her  purchase  but  the  possession  of 
tain. 

George  O.  Blanchard,  for  Respondent,  ai^ed  that  Foi 
had  both  the  legal  and  equitable  title  when  the  intei 
purchased,  as  he  had  paid  the  sum  for  which  Weston  he 
certificate  as  security,  and  that  Weston  acquired  no  ir 
in  the  property  by  the  Sheriff's  deed. 

By  lihe  Court,  Shatfeb,  J. : 

On  the  80th  of  June,  1858,  one  Conway  recovered 
ment  in  foredosure  against  Fountain  for  the  sum  of  one 
Band  three  hundred  and  eleven  dollai^  and  ten  cents  and 
The  sale  of  the  real  estate  covered  by  the  mortgage  and  ( 
took  place  on  the  24th  of  July,  1858^  and  Conway  b 
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purchaser  at  four  huBdred  and  fifty  dollars,  and  received  a 
Sheriff's  certificate.  On  the  15th  of  November,  1858,  ^hile 
Foimtain's  right  to  redeem  was  yet  on  foot,  he  and  Conway 
and  one  Weston  entered  into  a  parol  agreement  to  the  effect 
that  if  Weston  would  give  to  Conway  his  several  promissory 
note  for  one  thousand  dollars,  and  the  joint  note  of  Fountain 
and  himself  for  two  hundred  dollars,  both  payable  at  a  future 
day,  Conway  would  assign  the  certificate  of  sale  to  Weston 
and  the  judgment  also;  and  Weston  agreed  that  he  would 
hold  the  certificate  and  judgment,  when  so  assigned,  as  secu- 
rity  for  the  payment  of  both  notes  by  Fountain;  and  that  in 
the  event  Fountain  should  pay  them,  he,  Weston,  would  can- 
cel the  certificate  and  discharge  the  judgment  Thereupon 
Conway  assigned  the  certificate  and  judgment  to  Weston,  who 
executed  to  Conway  his  note  for  one  thousand  dollars  and  a 
note  for  two  hundred  dollars — signed  by  Fountain  and  him- 
self— all  as  contemplated  in  the  agreement.  It  is  further 
found  that  the  notes  were  paid  by  Weston  on  the  5th  of  July, 
1859,  Fountain  furnishing  the  money.  On  the  11th  of  Janu- 
ary, 1860,  Weston,  however,  applied  for  and  received  a 
Sheriff's  deed,  and  on  the  18th  of  March,  1863,  Fountain, 
who  had  never  parted  with  the  possession,  sold  and  conveyed 
the  property  and  delivered  the  possession  thereof  to  the  inter- 
vener. On  the  18th  of  July,  1864,  Weston  conveyed  to  the 
plaintiff,  who  took,  with  notice  of  all  the  facts. 

The  certificate  was  not  a  title,  but  a  lien,  and  the  lien 
would,  on  general  principles,  be  satisfied  by  payment  of  the 
smn  for  which  it  stood  as  security.  (People  v.  Mayhew,  26 
Gal.  660.)  If  the  contract  between  Conway,  Weston  and 
Foimtain  had  never  been  made,  and  Fountain  had  paid  to 
Conway  not  only  the  amojmt  of  his  bid  and  interest,  but  the 
balance  due  on  the  judgment,  also,  before  the  latter  had  taken 
a  deed  from  the  Sheriff,  the  effect  of  the  sale  would  have  been 
spent ;  and  if  Conway  had  thereafter  applied  for  and  received 
such  deed,  it  would  have  been  a  fraud  on  the  riirhts  of  Fdun- 
tain.    As  assignee  of  the  certificate^  Westoji  held  it  as  securit;y 
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against  his  liability  on  the  notes,  and  not  otherwise,  and 
the  notes  were  paid  by  Fountain,  Weston's  interest  i 
certificate  ended  by  l^al  conclusion.  We  regard  the  e: 
agreement  that  it  should  end  on  the  happening  of  the 
tingency  named  in  the  contract  only  as  a  stipulation 
legal  consequence.  On  this  view  of  the  case  the  Stati 
Frauds  has  no  bearing  upon  the  question  really  pres 
The  contract  has  ceased  to  be  executory. 

Under  decisions  entirely  familiar  to  the  profession,  w« 
not  open  the  case  on  the  evidenoa. 

Judgment  affirmed. 

Mr.  Justice  Sandsbsoit  expressed  no  opinion. 


MAEY  J.  DENTZEL  v.  JOHN  WALDIE,  aot  FB 

POWELL. 


fULB  OF  llABmnD  WoMAir'B  BrnpASLATM  Estate. — ^The  cmeee  efflnned  li 
It  wet  held  thet  prior  to  the  Act  of  April  8d,  1868,  a  married  womi 
not  eell  and  conrtj  her  eeparate  estate  by  an  attorney  in  fact,  but 
It  In  propria  pertoiMP. 

■■noapncTiyn    Laws. — Remedial    atatntea    wbleh    are    retroapeettre, 
not  impair  contracts,  or  disturb  absolute  rested  rights,  and  onl; 
confirm  rights  already  existing,  are  not  unoonstltntional. 

Statute  confibhing  CoirTBAcrs  albbadt  Made. — A  statute  deslfl 
Tslidate  and  confirm  contracts  made  In  good  faith,  bnt  not  made 
precise  mode  prescribed  by  the  existing  law,  does  not  operate  ti 
Tested  rights,  and  is  not  therefore  nneonstltutional. 

Act    TALiDATiifo    PowBBS    OF    Attobnet   bt    Mabbied   Wombk. — The 
April  Sd,  1868,  Talidating  powers  d  attorney  theretofore  made  by 
women  for  the  sale  of  their  separate  estate,  and  conTeyances  i 
attorneys  in  fact  thereunder,  is  constitutional. 

PowEB  or  Attobnet  vob  Bale  or  Wife's  ^  Sepabate  Bstate. — ^In  i 
of  attorney  made  by  the  wife  for  the  sale  of  her  separate  estate,  I 
necessary  that  the  husband's  name  be  mentioned  in  the  body  of  th< 
ment  as  a  constituent,  but  It  is  sufficient  If  he  sign,  seal,  and  aclmow 
It  Is  not  necessary  that  such  power  should  In  terms  authorise  the 
to  sign  the  husband's  name  to  the  deed. 

coNTETiNO  Wife's  Sepabate  Estate.— It  Is  not  necessary  t 
husband's  luuns,  as  a  grantor,  should  be  iDserted  in  the  body  of 
fflTen  by  a  married  woman  conyeylng  her  separate  estate,  bat  it 
stent  tf  he  sfga,  ssal,  and  acknowledge  it. 
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•Ana — Qmm^f  Is  It  aeetnuy  for  the  attornor  In  teet  of  a  narrled  womui, 
for  the  cooTeyance  of  her  wparato  «itato,  to  olgB  the  husband'!  name  to 
ths  deed  executed  onder  the  power? 

Appbal  from  the  District  Court,  Sixth  Judicial  Diatricti 

Sacramento  County. 

The  plaintiff,  who  was  a  feme  sole,  in  1854  acquired  the  fee 
to  Lot  Number  Five  in  the  square  between  I  and  J  and 
Eleventh  and  Twelfth  streets,  in  the  City  of  Sacramento,  In 
1855  she  married  F.  A,  Dentzel,  and  in  1857  she  executed  to 
John  H.  Gass  a  power  of  attorney  authorizing  him  to  sell  the 
same.    The  following  is  the  first  part  of  the  power: 

"Know  all  men  by  these  presents.  That  I,  Mary  Jane  Foster, 
widow  of  Samuel  Foster,  deceased,  and  now  the  wife  of 
Frederick  A.  Dentzel,  of  the  City  of  New  Orleans,  and  State 
of  Louisiana,  and  authorized  and  assisted  by  my  husband,  and 
consenting  to  these  presents,  have  made  and  constituted  and 
appointed,  and  by  these  presents  do  make,  constitute  and 
appoint  John  H.  Gass,  of  the  State  of  California,  my  true  and 
lawful  attorney,  for  me  and  in  my  name,  place  and  stead,"  etc 

The  name  of  the  husband  did  not  appear  in  the  body  of  the 
power,  except  as  above  shown,  but  he  signed,  sealed,  and 
acknowledged  it  with  his  wife.  On  the  18th  day  of  July, 
1857,  GtBSSy  the  attorney  in  fact,  by  virtue  of  the  power,  exe* 
cuted  a  deed  of  the  property  to  R.  H.  N.  Sanders.  The 
following  is  the  beginning  of  the  deed  to  Sanders: 

"This  indenture,  made  the  eighteenth  day  of  July,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  fifty-seven, 
between  Frederick  A.  Dentzel  and  Mary  J.  Dentzel,  by  their 
attorney  in  fact,  John  H.  Gass,  party  of  the  first  part,  and 
R.  H.  N.  Sanders,  party  of  the  second  part,  witnesseth." 

This  deed  was  signed  '' Frederick  A.  Dentzel  and  Mary  J. 
Dentzel,  by  their  attorney  in  fact,  John  H.  Gass.'' 

On  the  16th  day  of  July,  1867,  Sanders  gave  Gass  a  power 
of  attorney  authorizing  him  to  tell  the  same  lot,  and  GaFs, 
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under  this  power  from  Sandew,  afterwards  sold  it  to  Wal 
and  received  three*  thousand  one  hundred  dollars  as  the  pi 
Gass  did  not  pay  the  money,  or  any  portion  of  it,  to  the  pi 
tiff.-  Powell,  the  other  defendant,  claimed  under  the  deec 
Waldie.  On  the  6th  day  of  July,  1863,  the  plaintiff  c 
menced  this  action  to  recover  possession  of  the  lot.  ' 
defendants  recovered  judgment,  and  the  plaintiff  appealed. 

Henry  H.  Hartley,  for  Appellant. 

By  an  examination  of  the  power  in  question,  it  will  be  e 
that  it  is  a  power  from  the  wife  alone;  that  she  makes 
appointment  by  the  consent  and  assistance  of  her  husba 
and  the  authority  given  is  to  act  for  her,  and  her  alone.     ' 
husband  authorizes  no  act  to  be  done  for  him  or  in  his  na 

To  give  a  deed  of  conveyance  of  the  wife's  real  estate 
validity,  it  must  be  executed  by  both  husband  and  w 
(Wood's  Digest,  p.  102,  Sec.  19,)  and  the  power  of  attor 
must  so  authorize  the  agent  to  execute  the  deed.  (Stati 
of  1863,  p.  165,  Sec  1;  Morris  v.  Wilson,  13  Oal.  4 
Ingoldsby  v.  Jium,  12  Cal.  664.) 

Prior  to  the  Act  of  1863,  authorizing  married  women 
make  powers  of  attorney,  all  such  powers  were  null  and  V( 
The  law  presumed  that  all  persons  purchasing  in  pursuance 
said  power  knew  that  the  ^ame  was  void,  and  that  all  dc 
executed  by  virtue  and  in  pursuance  of  the  same,  were  i 
mere  nullities  and  void,  and  it  was  their  folly  to  have  p 
their  money  to  Gass,  the  attorney.  (Story  on  Agency,  I 
72.) 

If,  then,  the  power  of  attorney  and  the  deeds  read  in 
dence  in  this  case  were  without  effect,  mere  nullities  and  v( 
until  the  passage  of  the  Act  of  1863,  the  inquiry  then  ari 
what  effect  has  that  Act  had  upon  them?  Does  it  operate 
a  confirmation  of  title,  or 'does  it  operate  as  a  meanaby  wl 
the  title  was  transferred?  Lord  Coke  defines  a  confirmal 
to  be  "  a  conveyance  of  an  estate  or  right  in  esse,  whereb\ 
voidable  estate  is  made,  sure  and  unavoidahle,  or  where  a  pai 
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ular  estate  is  increased/^  (Greenleafg  Cruise,  Vol  11,  pp.  409, 
410,  Sec-40.) 

By  the  above  definition  it  will  be  seen  that  a  confirmation 
cannot  infuse  life  and  validity  into  that  which  is  inoperative 
and  void ;  it  cannot  create  title ;  it  can  only  correct  infirmities. 
(Branham  &  White  v.  Mayor  and  Common  Council  of  San  Jose, 
24  Cal.  605;  Taylor  v.  Porter,  4  Hill,  140;  BicJcm^n  v.  8.  A 
8.  R,  R.  Co.,  3  Paige,  73 ;  Varick  v.  Smith,  5  Paige,  159.) 

The  Legislature  cannot  confirm  a  claim  of  title  that  ia  void. 

R,  C,  ClarTc,  and  Moore  &  Alexander,  for  Respondent. 

Appellant's  coimsel  urge  that  the  Legislature  had  no  power 
to  pass  the  Act  of  1863 ;  but  such  authority  in  the  Legislature 
has  been  so  often  recognized  by  this  and  other  Courts,  and  the 
doctrine  has  been  so  firmly  established,  that  we  deem  it 
mmececcary  to  discuss  the  question  at  any  considerable  length. 
Counsel  cites  the  case  of  Branham  et  al.  v.  Mayor,  etc.  San 
Jose,  24  Cal.  605,  in  support  of  his  view.  In  tfiat  case,  this 
Court  said,  after  announcing  the  general  doctrine,  that  "The 
only  exception  to  the  general  rule  is  when  the  confirmation  is 
the  act  of  sovereign  will.  (Comyn's  Digest,  VoL  III,  p.  139 ; 
D.  I.  140;  Blessing  v.  House,  3  Gill,  and  John.  290.)  It  was 
upon  this  view  that  the  Act  of  1858,  confirming  the  so-called 
*Van  Ness  Ordinance,'  was  passed,  and  the  validity  of  that 
ordinance  upheld  in  Hart  v.  Burnett." 

The  case  just  cited,  and  the  case  of  Hart  v.  Burnett,  as  well 
as  several  other  decisions  of  this  Court,  and  the  numerous 
cases  therein  referred  to,  are  direct  and  conclusive  authorities 
in  our  favor  upon  this  point.  The  power  of  attorney  from 
the  plaintiff  and  her  husband  to  Gass  was  executed  in  good 
faith,  for  the  purpose  of  conveying  this  land.  Under  this 
authority,  the  property  was  sold  to  defendant,  and  Tie  paid  to 
the  agent  of  plaintiff  therefor  more  than  three  thousand  dollars. 

If  the  plaintiff  failed  to  receive  the  money  from  the  person 
she  had  trusted  and  empowered  to  act  for  her,  it  is  certainly 
no  fault  of  the  defendants.     The  plaintiff  and  her  husband 
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had  done  all  in  their  power  to  make  the  sale  a  good  and  vi 
one,  and  as  some  doubt  existed  under  our  statute  aa  to 
validity  of  this  and  other  like  transactions,  the  Legislature, 
1863,  passed  a  law  confirming  and  validating  such  acts. 
this  act  the  honest  wishes  and  intentions  of  the  parties 
carried  out,  and  where  third  parties  are  not  interfered  w 
no  one  has  a  right  to  complain. 

By  the  Court,  Sandsbson,  J. : 

Three  points  are  made  by  counsel  for  appellant: 

1.  The  power  of  attorney  from  plaintiff  to  Gass  was  i 
and  void  at  the  time  it  was  made,  because  at  that  time  n 
ried  women  had  no  legal  capacity  to  make  instruments  of  t 
character. 

2.  Being  invalid  it  was  not  subsequently  made  valid  by 
Act  of  i863,  authorizing  married  women  to  execute  powers 
attorney,  because  that  Act  is  unconstitutional  so  far  as  it  ai 
or  was  designed  to  act  upon  past  transactions. 

8.  The  power,  if  not  wholly  void  for  the  foregoing  reasc 
IS  nevertheless  fatally  defective,  because  it  is  not  a  joint  po^ 
of  the  husband  and  wife  and  does  not  therefore  authorize 
attorney  therein  named  to  sign  the  name  of  the  husband  as  "v 
as  the  wife  to  the  deed  which  he  subsequently  executed,  ox 
other  words  does  not  authorize  him  to  make  a  joint  deed  in 
name  of  both  husband  and  wife. 

1.  That  the  first  point  is  well  taken  is  demonstrated  b; 
series  of  cases  where  it  has  been  held,  either  expressly  or 
necessary  implication,  that  a  married  woman  could  not,  pi 
to  the  Act  of  the  3d  of  April,  1863,  sell  and  convey  her  i 
arate  estate  by  an  attorney  in  fact,  but  must  do  it  in  prop 
persona.  (Selover  v.  The  American  Russian  Commercial  Ci 
pany,  7  Oal.  266 ;  Barrett  v.  Tewkshury,  9  Cal.  18 ;  Morri 
V.  Wilson,  13  Cal.  494;  Matt  v.  Smith,  16  Cal.  533;  Mac 
v.  Love,  25  Cal.  367.)  In  view  of  the  foregoing  cases  i 
discussion  of  the  question  in  this  place  is  deemed  unneceesi 
It  was  because  such  was  understood  to  be  the  law  that 
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Act  of  the  Sd  of  April,  1863,  was  passed.  But  be  that  as  il 
may,  the  question  becomes  unimportant  under  the  view  which 
we  take  of  the  second  point  made  by  counsel  for  the  appellant 

ConstUutumality  of  retrospective  remedidl  laws. 

2.  The  fourth  section  of  the  Act  of  the  8d  of  April,  1868, 
(Statutes  of  1863,  p.  166)  reads  as  follows: 

Ssc.  4.  All  powers  of  attorney  heretofore  made  and 
execated  by  any  married  woman,  with  her  husband,  and  ac- 
knowledge and  certified  in  th6  manner  provided  in  section  one 
of  this  Act,  and  all  conveyances  heretofore  and  hereafter  exe- 
cuted xmder  and  by  virtue  of  such  powers  of  attorney,  and  ac- 
knowledged and  certified  in  the  manner  provided  for  in  section 
two  of  this  Act,  shall  be  valid  and  binding;  provided,  that  no 
right  already  vested  in  third  per8<»is  shall  be  affected  by  any- 
thing in  this  sectioD  contained.'' 

diancellor  Kent,  in  speaking  of  retrospective  statutes,  says: 
^A  retrospective  statute  affecting  and  changing  vested  rights, 
is  veiy  generally  conceded,  in  this  country,  as  founded  on  un- 
constitutional principles,  and  consequently  inoperative  and 
void.  But  this  doctrine  is  not  understood  to  apply  to  remedial 
statntes,  which  may  be  of  a  restroepective  nature,  provided 
they  do  not  impair  contracts,  or  disturb  absolute  vested  rights 
and  only  go  to  confirm  ri^ts  already  existing,  and  in  furtiber- 
ance  of  the  remedy  by  curing  defects,  and  adding  to  the  means 
for  enforcing  existing  obligations^  Such  statutes  have  been 
held  valid,  when  clearly  just  and  reasonable,  and  conducive  to 
the  general  welfare,  even  though  they  might  operate  in  a 
degree  upon  existing  rights,  as  a  statute  to  confirm  former 
marriages  defectively  celebrated,  or  a  sale  of  lands  defectively 
made  or  acknowledged.  The  legal  rights  affected  in  those 
cases  by  the  statute  were  deemed  to  have  been  vested  subject 
to  the  equity  existing  against  them,  and  which  the  statute 
recognized  and  enforced.  But  the  cases  cannot  be  extended 
beyond  the  circumstanoes  on  which  they  repose,  without  put- 
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ting  in  jeopardy  the  energy  and  safety  of  thie  general  pri 
pie."     (1  Kent's  Cora.  455.) 

In  1835,  the  Legislature  of  Ohio  passed  an  Act  to  cure 
feetive  conveyances  previously  made  by  married  women. 
1843,  in  the  case  of  the  Lessee  of  Christian  Oood  v.  Elizah 
Zercherj  12  Ohio,  364,  the  Supreme  Court  of  that  State  1 
the  Act  to  be  un<!onstitutional  upon  the  grounds  urged  in 
brief  of  counsel  for  the  appellant  in  this  case;  but  in  18 
in  the  case  of  Chestnut  v.  Shcune's  Lessees,  16  Ohio,  599, 
same  Court,  composed  in  part  of  different  Judges,  ovem] 
Good  V.  Zercher  and  held  that  the  Act  in  question  did 
divest  vested  rights  nor  impair  the  obligation  of  contracts  i 
was  therefore  free  from  all  constitutional  objection. 

A  similar  statute  was  passed  by  the  Lesri^lature  of  Penn 
vania  in  1826,  and  was  held  to  be  constitutional  by  the 
preme  Court  of  that  State  in  several  cases.  {Bamet  v.  Bar 
15  Serg.  and  Rawle,  72;  Tate  v.  Stooltzfoos,  16  Seri?.  ; 
Rawle,  35;  Mercer  v.  Watson,  1  Watts,  330.)  The  case 
cited  was  taken  by  writ  of  eiTor  to  the  Supreme  Court  of 
United  States,  where  it  was  held  that  the  Act  did  not  im]: 
the  obligation  of  contracts  within  the  meaning  of  the  Fed( 
Constitution.     (8  Peters,  110.) 

Statutes  which  operate  to  divest  vested  rights,  or  in  ot 
words,  which  take  the  property  of  one  citizen  and,  with 
compensation  or  his  consent,  bestow  it  upon  another,  are 
posed  to  natural  right  and  subversive  of  any  govemm 
founded  upon  fixed  laws.  But  it  is  a  misapplication  of  tei 
to  say  that  statutes  designed  to  validate  and  confirm  contn 
made  in  good  faith,  but  not  made  in  the  precise  mode  j 
scribed  by  the  existing  law,  operate  to  divest  vested  rights ;  i 
as  was  said  by  Mr.  Justice  Duncan  in  Tate  v.  Stoolizfi 
supra,  "  It  is  not  intended  by  a  vested  right  that  it  shall  b 
right  to  do  wrong;  to  take  advantage  of  a  mere  slip  in  fc 
where  the  transaction  is  a  bona  fide  one." 

Smith,  in  his  Commentaries  on  Statutory  and  Constitutio 
Law,  at  section  two  hundred  and  sixty-seven,  says:  "1 
Legislature  may  constitutionally  enact  lav^rs  to  render  vt 
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and  legal  the  doings  of  publio  officers  who  have  esceeded 
their  authority,  although  by  such  laws  individuals  may  be 
deprived  of  rights  previously  vested;  and  the  objectioa  that 
they  impair  the  obligation  of  omtraets  does  not  apply  to 
them.  The  Legislature  may  also  make  provision  by  statute 
earing  or  obviating  defective  forms  of  acknowledgments  of 
deeds  to  pass  real  estate,  and  give  to  such  acknowledgments 
the  same  efficiency  as  if  they  had  originally  been  taken  in 
the  proper  form;  and  such  Acts,  although  they  extend  retro- 
spectively to  deeds  acknowledged  previous  to  their  passage, 
do  not  impair  the  obligation  of  a  ooutrftct,  and  that  for  the 
reason  that  they  do  not  touch  any  title  acquired  under  the 
deed.  They  assume  the  title  to  be  good,  and  prevent  the  con- 
tracr  from  beini;  impaired  by  reason  of  a  defective  acknowl- 
edgment; or,  in  other  words,  tbeir  legal  operation  goes  to 
confirm  and  not  to  impair  tlie  oc^itract." 

The  Act  in  question  docs  not  divest  the  plaintiff  of  her  title 
to  the  land  in  controverisy.  On  the  contrary  it  gives  effect  to 
the  contract  made  by  her  fairly  and  in  good  faith  by  which 
she  intended  but  failed  to  pass  the  title  to  another  merely 
because  the  proper  legal  forms  were  not  observed.  The  same 
will  which  prescribed  those  forms  has  said  that  a  non-compli- 
ance therewith  shall  be  waived  or  excused,  and  the  Act  held 
valid  notwithstanding,  and  we  find  no  constitutional  impedi- 
ment in  the  way. 

8.  The  power  of  attorney  to  Gass  and  the  deed  executed 
by  him  in  the  name  of  the  plaintiff  and  her  husband  would 
be  but  waste  paper,  as  we  have  seen,  but  for  the  Act  of  1863. 
If,  through  them,  the  title  to  the  land  has  passed  from  the 
plaintiff  to  the  defendants,  such  has  not  been  the  case  by  force 
and  effect  of  any  virtue  which  those  instruments  originally 
possessed,  but  by  reason  of  such  virtue  as  was  imparted  to 
them  by  lie  Act  of  1863.  The  question,  therefore,  remaining 
to  be  considered  under  the  third  point  made  by  counsel  is  not 
as  to  how  a  married  woman  may  convey  her  separate  estate 
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when  she  acts  in  person,  but  how  she  ia  to  authorize  anot 
to  convey  it 

Married  womxvn's  power  of  aUomey. 

It  is  claimed  on  the  part  of  counsel  that  the  power  n 

I  be  a  joint  power  of  the  husband  and  wife,  meaning  ther 

that  tJie  husband  must  appear  in  the  body  of  the  instrum 

as  a  joini  constituent  with  his  wife,  and  that  it  is  not  suffici 

if  he  merely  sign,  seal  and  acknowledge  the  instrument 

'  proper  form.     Counsel  undertakes  to  sustain  his  position  b 

reference  to  the  second  section  of  the  Act  concerning  com 

ances,  which  provides  that  the  separate  property  of  the  v 

^^  may  be  conveyed  by  the  joint  deed  of  the  husband  and  vi 

H^^  and  by  a  construction  of  the  Act  of  1863,  to  the  effect  t 

^^B  the  power  of  attorney  therein  provided  for  is  thereby  requi 

1^^  to  be  made  and  executed  in  the  same  manner.     But  ia  s 

I  the  case?     The  language  of  the  Act  of  1863  is  not  that  " 

husband  and  v^ife  may  make  and  execute  a  power  of  attor 

for  the  conveyance  of  her  separate  estate;'*  nor  that  ^* 

husband  must  join  in  the  execution  of  the  instrument  in 

manner  heretofore  provided  by  law  for  tlie  conveyance  of 

real  estate.''     On  the  contrary,  the  language  is  that  '^  the  v 

may  make  and  execute  powers  of  attorney,      ♦      ♦      ♦ 

provided  her  husband  joins  in  the  execution  of  the  instrum< 

and  the  same  be  acknowledged  in  the  manner  heretofore  ] 

'      I  Tided,"  etc     The  qualifying  phrase,  "  in  the  manner  hereto^ 

i  provided,"  etc.,  spends  itself  on  tfie  mode  and  form  of 

acknowledgment,  and  does  not  attempt  to  prescribe  a  rule 

the  execution  of  the  instrument     Hence,  so  far  as  the  ( 

\      ;  cution   of  the   instrument,    as   contradistinguished    from 

I  acknowledgment,  is  concerned,  no  previous  mode  is  refei 

to  and  adopted     The  mode  of  execution,  therefore,  is  tc 

ascertained  by  a  construction  of  the  language  employed  in 

Act  itself,  and  not  by  a  reference  to  the  law  as  it  previoi 

existed,  whatever  that  law  may  be.     The  language  of  the 

is  as  follows: 
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^SxcnoF  1.  A  married  waman  may  make  and  execute 
pofwers  of  attom^  for  the  sale^  couveyanoey  or  encumbraBce  of 
her  real  or  personal  estate ;  provided  her  husband  joins  in  the 
axecaticm  of  the  instrument/'  eta 

In  construing  this  language  it  must  be  borne  in  mind  that 
the  husband  has  no  legal  interest  whatever  in  the  separate  real 
estate  of  his  wife;  and  that  it  is  her  act  and  not  hia  whidi 
passes  the  titla  His  power  in  the  premises  is  that  of  a  veto 
merely.  Whatever  part,  therefore^  the  hnsband  takes^  is  but 
of  Uie  mode  and  manner  in  wliich  her  act  is  to  be  performed. 
For  the  purpose  of  guarding  the  wife  against  imposition  and 
the  consequences  of  bad  bargains,  it  was  thought  best  not  to 
allow  her  to  dispose  of  her  separate  property,  escept  by  and 
with  the  advice  and  ooDsant  of  her  hnsband.  To  guard  her 
against  the  importunities  of  her  hnsband,  and  to  secure  to  her 
entire  freedom  of  action,  it  was  thou^t  best  not  to  allow  her 
to  dispose  of  her  separate  estate^  esieept  upon  private  exami- 
nation, without  the  presence  of  her  husband,  by  a  competent 
officer  of  the  law,  touching  the  reasons  by  which  she  may  have 
been  inflnenoed  to  make  the  ccmveyance.  Thus  to  protect  her 
as  against  strangert^  the  ccmsent  of  the  hnsband  is  interposed 
and  made  an  indispensable  condition;  and  to  protect  her  as 
against  her  husband  a  private  examination  as  to  the  reason  for 
her  action  by  a  competent  oflScer  is  interposed,  and  also  made 
an  indispensable  condition.  Both  conditions  are  dictated  by 
the  same  poliey  and  stand  upon  a  common  level.  A  mistake 
as  to  one  is  no  more  fatal  than  a  mistake  as  to  the  other.  If 
the  act  is  done  freely  and  voluntarily,  without  fear  or  compul- 
rion  or  undne  influence  of  the  husband  and  with  his  knowledge 
and  consent,  every  reason,  upon  which  every  law  yet  passed 
upon  the  subject  is  grounded,  is  fully  satisfied.  The  perform- 
ance of  these  two  indispensable  conditions  is  to  be  strictly 
proved,  however,  in  the  manner  prescribed  by  the  law,  and  to 
that  extent  it  may  be  conceded  that  the  mode  and  manner  is  of 
the  substance  of  the  aet 

Under  the  lig^t  of  the  foregoing  paragraph  how  does  the 
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first  sectioiL  of  the  AjA  of  1863  require  the  consent  of  the  hxx 
band  to  the  appointment  by  the  wife  of  an  attorney  in  fact  f c 
the  aale  and  convejanee  of  her  separate  estate  to  be  proved 
In  our  judgment  the  wife  is  intended  to  be  the  sole  constituez 
and  the  husband  is  onJy  required  to  signify  his  consent  to  he 
iippointment  by  "  joining  in  the  execution/'  or  in  other  words 
by  signing,  sealing  and  acknowledging  the  instrument  Th 
wife  alone^  by  the  eaq>re88  terms  of  the  Act,  is  authorized  t 
select  and  appoint  the  attorney,  but  she  is  required  to  do  i 
with  the  advice  and  consent  of  her  husband,  which  is  to  l 
attested  by  his  signature  and  seaL 

In  the  power  before  us  the  plaintiff  is  the  sole  constituen 
but  she  describes  herself  ae  the  wife  of  Frederick  A.  DentzA 
and  states  in  substance  that  she  appoints  Gass  as  her  attome 
for  iiie  purposes  therein  mentionied,  by  and  with  the  advic 
and  constat  of  her  husband.  That  she  did  so  is  attested  b 
the  signature  and  seal  of  the  husband  and  his  acknowledgmer 
of  the  same  before  a  proper  ofiScer  in  due  form  of  law,  whic 
ia  our  judgment  is  not  only  a  sufficient  but  a  strict  complianc 
•with  the  terms  of  the  statute. 

But  assuming,  for  the  sake  of  the  argument,  that  the  statu! 
dI  1863  requires  that  the  power  of  attonfey  should  be  mad 
and  executed  in  the  manner  in  which  deeds  of  the  separat 
property  of  the  wife  had  to  be  made  under  the  law  as  it  stoo 
prior  to  the  passage  of  that  Act,  the  result,  in  our  judgmeni 
is  tlie  sama  Had  this  instrument  been  a  deed  instead  of 
power  of  attorney  we  think  it  would  have  been  good  unde 
the  law  as  it  existed  prior  to  the  passage  of  that  Act 

Deed  of  married  woman's  separate  property. 

Whatever  difficnlty  attends  the  question,  uhder  the  aspec 
in  which  we  are  now  considering  it,  arises  from  the  fact  tha 
the  Legislature  in  establishing  a  rule  upon  this  subject  ha 
carelessly  adopted  different  modes  of  expressing,  in  our  judj 
ment,  the  same  idea.  Thus  the  second  section  of  the  Ac 
aonceming  conveyances  provides  that  a  '^husband  and  wif 
may  by  their  joint  deed  convey  the  real  estate  of  the  wife  i 
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like  mmmei^  as  she  might  do  liy  her  separate  d^  if  she 'were* 
munarried"    What  is  here  meant  by  the  words  ^  joint  deed  t  "^ 
Is  it  necessary  that  the  husband  should  appear  as  a  grantor  iil; 
the  body  of  the  deed,  or  is  it  suffibient  if  he  join 'In  signing/ 
sealing  and  acknowledging?    Whj  make  him  pkty  the  part' 
of  grantor  when  he  has  nothing  to  grant?    His  assent  to  ihe^ 
act  of  his  wife  is  all  that  the  polioy  of  the  law  oonld  reqnire: 
That  is  as  well  signified  by  a  joint  signing  and  sealing  only  as 
by  making  him  assume  in  addition  a  false  eharacter*     We 
think  the  true  intent  of  the  Legislature  is  more  aptly  expressed 
in  the  nineteenth  section  of  the  same  Aot^  which  provides  that 
**a  m&rried  woman*'  (not  "husbaiid  and  wife,**  ae  stated  iti- 
the  second  section  of  tiie  Act)  "  may  convey  any  of  her  rea^ 
estate  by  any  conveyance  thereof  executed  ftnd  acknowledged 
by  herself  and  her  husband  in  the  mjahfaer  hereinaffef  pro'^ 
vided/'    Nothing  is  here  said  of  a  "joint  Aeed;  '^  only. a  join'f 
execution,  or  a  joint  signing,  sealing  and  acknowledging  i^ 
required.     If  by  a  "joint  deed'*  we  are  to  understand  a  deed' 
in  which  both  husband  and  wife  appeard  as  grantors^  we  recog^ 
nice  a  direct  conflict  between  different  provisions  of  the  sam^ 
Aet     If  we  flidhere  to  the  strict  letter,  there  is  no  such  *thih^' 
as  harmonidng  the  two  prodsions,  for  one  is  that  thlB  husband' 
and  wife  may  jointly  do  the  act,  and  the  cfther  is  'ftat  the  wifiP 
alone  may  do  it,  provided  her  husband  executes  the  instrti« 
ment  by  wbich  she  does  it.     In  such  cases,  in  order  to  aboer-^ 
tain  the  true  intent,  we  may  look  at  other  Actd  passed  hy  th^' 
same  Legislatni^  upon  the  same  subject.    The  Act  cdneern^' 
ing  the  rights  of  husband  and  wifie  was  before  the  Le^sUttii^* 
at  the  same  time  and  passed  tbrotigh  the  successive  cfte^  of 
hgislati<m,  pari  passu  with  it    Hie  iixth  section  of  that  Ai'l' 
providea  that  no  sale  or  other  alienation  of  the  wife's  sepahMf 
estate  sfaaU  be  made,  "unless  by  ah  instrument'  in  wi^tiii^.' 
signed  by  the  hnsband  And  wif^  ttsd  a<!^<^ledged;^'eti»;'  'W 
view  of  these  various  provisions  we  are  of  the  opinion  ihstt 
the  true  intent  of  the  Legislature  is  correctly  expr^esed'Sn'kie 
language  last  quoted,  which  was*  also  the  last  employed  upon 
tlM  snbjeet  '^ethef,  Aie^efore,  Mil  ^ficlency  6f  tb« ^^er 
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be  d^^rmined  by  the  Act  of  1868  alone,  or  by  the  prev 
l^fllatioii  to  which  it  refers,  the  result  is,  in  our  judgn 
the  same.  Neither  in  a  deed  or  a  power  of  attorney  i 
necessary  that  the  husband  should  appear  in  the  one  i 
grantor  or  in  the  other  as  a  constituent  If  they  are  sig 
sealed  and  acknowledged  by  the  husband,  thqr  ftre»  in 
respect  under  consideration,  valid  instruments. 

Power  of  aUamey  to  convey  wife's  eeparaie  property 

Having  determined  that  the  power  was  properly  n 
executed  and  admowledged,  it  only  remains  to  determine 
same  question  with  relaticm  to  the  deed. 

The  power,  as  already  stated,  does  not  in  terms  auth< 
the  attorney  to  sign  the  name  of  the  husband  to  the  deed, 
was  not  necessaiy  that  it  should,  for  the  second  section  oi 
Act  provides  and  dictates  what  shall  be  the  form  of  the  < 
l!hat  section,  in  ocmnection  with  the  letter  of  attorney,  c( 
the  whole  question  of  power.  Under  and  by  that  section 
attorney  is  directed  and  required  to  execute  the  deed  in 
tame  maimer  as  if  the  parties  making  the  power  were  un 
ried,  and  it  is  in  that  section^  the  power  of  attorney  b^n 
eonformity  with  the  provisions  of  the  first  section,  that 
attorney  finds  the  only  rule  which  is  to  govern  his  ac 
Whether  by  the  terms  of  that  section  the  attorney  is  reqi 
to  execute  the  deed  in  the  name  of  the  husband  is,  to  saj 
least,  doubtfuL  There  is  certainly  no  reason  in  requiring 
to  do  80^  for  the  husband  has  already  in  person  signified 
assent  to  the  deed  in  a  mode  equally  authentic  and  ccmvei 
on  the  score  of  proof,  and  the  execution  of  the  deed  in 
name  of  the  wife  only  fully  subserves  the  policy  of  the 
But  it  is  unnecessary,  for  tlie  purposes  of  this  case^  to  di 
that  question,  for  the  deed  in  question  is  executed  in  the  i 
of  the  husband. 

Judgment  affirmed. 


Ndther  Mr.   Justice  BHomM  nor  Mr.   Jnadee  S^v 
expressed  aaj  opinioo. 
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ClBCUiiaviJiTiii.  BriDKfCB  nr  a  Ouhxhal  Cabb. — The  true  rale,  where  elr- 
enmstaiitlal  eridenee  alone  le  relied  on  to  rasUin  a  crimtnel  eharge,  !■  not, 
eoneedinf;  all  to  be  prored  that  the  erldenee  tenda  to  prore,  aome  other 
hjpotheala  than  that  of  the  defendant*a  snllt  may  he  trae,  Imt  that  the 
proof  ouffht  not  only  to  be  eonsietent  with  the  prlaoaer'a  snllt,  but  Incon- 
sistent with  every  other  rational  oonelnaton. 

IimTBDcnoifs  IN  A  CnmNAL  Casv. —  It  la  not  error  In  a  crimliMl  caae  to  refuse 
to  glTO  inatractlcna  to  the  Jnry^  the  anbetance  of  which  hare  already  been 
given,  although  It  la  better  for  the  Conrt  to  glTo  than  to  refnae  them* 

EiASoivABLn  Donwr  nr  a  Cbiminal  Casi. — The  charge  of  Mr.  Chief  Justice 
BhAw  on  the  question  of  reaaonable  doobt.  In  the  CoiMiiofHoesll*  t.  W6baUr, 
5  Cnah.  320.  commented  on  and  approTOd. 

Tarn  lUxiM  fdUua  In  ttmo,  faUu9  in  omniftse.— The  rale  that  a  wltneaa  who 
teadfies  falsely  In  one  thing  la  to  be  dlsbelleTed  In  all  thlnge,  applies  only 
to  caaea  where  a  wltneaa  wilfully  testlflea  fnlaely,  and  does  not  apply  to 
caaea  where  the  wltneaa  Is  Innocently  mistaken. 

OoimsaiON  ov  a  Cxims.-— A  confeaalon.  In  criminal  law,  la  the  Tolontary 
declaration  made  by  a  person  who  haa  committed  a  crime,  to  another,  of 
the  agency  or  participation  he  had  In  the  same.  The  word  "  confession  ** 
la  not  the  mere  equlTalent  of  tim  word  "atatamenf*  or  "declaration.** 

lavnucTXpNS  8houu>  not  Aaauxn  a  Fact  which  dobs  not  Bxist.— It  la 
error  for  the  Court,  In  a  criminal  caae,  to  assume  In  Its  Instructions  to  the 
jury  that  the  defendant  has  confeaaed  the  crime,  when  he  haa  not 

iWKs  TO  DsmiHnai  what  thb  BnDaNai  PnoTna. — ^It  Is  for  the  Jury,  In  a 
criminal  caae,  to  determine  whether  erldence  Introduced  upon  a  given 
point  amonnta  to  proof  of  the  fact  aought  to  be  prored. 

OncBBnoN  m  Jtir  w  loosiim  at  th«  BTimwcn^— It  la  error  for  ths 
Court  to  Instruct  the  Jury,  la  a  criminal  case,  that  they  may  In  their  dis- 
cretion bellOTe  a  part  and  dlabellsTe  a  part  of  the  cTldence.  The  dlacretlon 
of  the  Jury  la  not  an  unllcenaed  discretion,  but  la  to  be  conscientiously 
cserdsed  upon  a  conalderatlon  of  all  the  facts.  

■fiDSNCB  or  DmsLABATiONS  o»  DowiPANT.— Where  the  prosecution  ptoro 
dedarationa  and  oonTersaUona  of  the  defendant,  In  a  criminal  caae,  he  haa 
a  right,  on  crooa  examination,  to  question  the  witness  aa  to  all  he  o^d 
at  the  time,  and  baa  also  a  right  to  call  on  his  defense  wttnessss  to  pwtn 
•II  that  was  aald  occurred  at  the  time. 

Appbai.  from  the  District  Oofurt^  Seventh  Judicial  District, 
Mendocino  Ooun^. 

The  facts  aie  stated,  in  the  opinion  of  the  Court 

Latimer  A  MeCuOough,  and  WiUicm  Neely  Johnson,  for 
Appdlant 

The  Cknirt  should  have  given  the  whole  of  the  first  instruc- 
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tion  asked  by  defendant  It  stated  the  rule  of  law  correctly. 
(1  Phil.  Ev.  487;  Wharton,  264.) 

The  Court  has  no  right  to  refuse  a  proper  instruction,  and 
when  an  instruction  asked  presents  the  law  accurately,  the 
Court  ought  always  to  give  it  as  asked,  especially  in  crimina] 
cases.  (People  v.  Williams,  17  Cal.  143;  People  v.  Hobson 
17  Cal.  424;  People  v.  Ramirez,  18  OaL  172;  People  v.  Eur 
ley,  8  Cal.  890.) 

The  eleventh  instruction  asked  by  the  defendant  was  as  fol 
lows:  '^  If  the  jury  believe  that  any  witness  has  sworu  falselj 
with  tespect  to  any  one  material  fact,  they  are  at  liberty  tc 
discard  and  entirely  disregard  the  whole  of  the  testimony  oi 
such  witness*" 

"  The  Court  modified  this  inBtruotion  by  inserting  the  wore 
** wilfully"  before  the  word  "sworn,"  n^Jdng  it  read  "hat 
wilftdly  sworn  falsely,'^  etc. 

The  instruction  as  asked,  stated  the  law  correctly,  and  shoulc 
have  been  given  without  alteration  or  addition.  It  makes  m 
difference  (except  as  hereinafter  stated)  whethe;r  the  fals< 
swearing  of  the  witness  was  the  result  of  an  abandoned  heart  oi 
a  treacherous  memory ;  in  either  case  the  jury  are  at  liberty  U 
disregard  his  whole  testimony.  The  difference  is  this  onlj 
-—where  a  witness  " wilfully '*  swears  falsely  as  to  a  materia 
fact,  the  jury  should  (alid  the  Court  should  so  instruct  thtem] 
disregard  his  whole  testimony.  (Dunlop  y.  Patterson,  5  Cowen 
243. )  But  where  the  false  swearing  is  not  wilful  or  deliberate 
the  jury  may  or  may  not  discard  the  whole  of  the  witnfe<5S*  tei 
timony;  and  whether  they  do  or  4o  T^ot  should  depend  upoi 
the  esttent  of  the  eonroboration  of  his  testimony.  All  tha 
was  asked  by  the  instruction  was  that  the  jvA^  dlould  b*  lef 
to  exercise  their  disicretion  in  the  njatter. .  This  exercise  oi 
discretion  by  the  jury  the  Court  virtuaily  denied,  for  th< 
addition  of  the  word  ^*  wilful  '*  was  tantamount  \o  saying  t< 
the  jury,  **Tou  ttiu6t  take  aad^  believe  the  whole  tcstiiftOnj 
of  the  witnesa^  unless  you.  find  that  he  hnA  wilfully  swon 
falsely,"  etc  *  ,     .  ' 

This  Court  has  repeatedly  decided  that  a  Court  has  bo  ngn 
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to  assume  the  eiistenoe  cf  any  fact  in  charpn);  -  the  juiy. 
{Feeple  v.  WiWianw,  17  Cai  148;  People  v.  Levison,  16  OaL 
99;  PeopZd  v.  iiA  ^un^,  16  OaL  187;  Feoph  v.  Carabin,  14 
CaL  488.) 

/.  0.  MeCiillough,  AttameyChnerdl,  for  ihe  Peopla 

By  the  Oourt^  OttbksTi  0»  J.  t 

The  defendant  was  indicted  for  the  mtirder  of  Frank  HohoMt 
in  the  County  of  Mendocino  on  the  18th  of  June,  1865,  and 
being  arraigned  plead  not  guilty.  He  was  tried  at  the  Novem- 
ber term  of  the  Diatriet  Conrt  held  in  eaid  county  and  found 
guilty  by  the  jury.  After  having  moved  for  a  new  trial  he 
was  sentenced  to  be  executed.  The  case  is  brought  to  this 
Oourt  on  appeal.  A  long  list  of  alleged  errora  are  assigned  on 
the  defendant's  behalf^  for  which  he  claims  he  is  entitled  to  a 
reversal  of  the  judgment  against  him. 

The  evidence  in  the  case  on  which  tiie  prosecution  relied  to 
establish  the  defendant's  guilt  was  mostly  of  a  circumstantial 
nature.  After  the  testimony  was  closed  the  counsel  for  the 
respective  partieB  requested  ike  Court  to  give  to  the  jury  cer- 
tain instructions.  The  Court  gave  to  the  jury  several  instruc- 
tions requested  on  the  part  of  the  people,  and  a  portion  of 
those  requested  on  the  defendant's  behalf,  but  refused  to  give 
several  others  embodying  propositions  of  law  which  counsel 
maintain  were  applicable  to  the  case  as  it  stood  upon  the 
evidence.  The  defendant  complains  that  certain  of  the  in* 
structions  given  at  the  request  of  the  prosecution  were  erron- 
eous, and  that  the  Court  erred  in  refusing  to  give  certain  of 
the  instructions  requested  on  the  part  of  the  defendant 

The  instructions  requested  by  the  defendant's  counsel  and 
rejected  by  the  Court  have  reference  to  the  doctrines  of 
circumstantial  evidence.  One  of  these  reada  aa>  loHows: 
'' Circumstantial  evidento  is  always  ilisuffioient  to  convict; 
when  conceding  all  to  be  proved  that  the  evidence  tends  te 
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prove,  some  other  hypothesis  than  that  of  the  defeuv-ant? 
guilt  may  be  true/'  The  true  rule  on  the  subject  is  stated  b, 
Greenleaf y  as  follows :  ^'  Where  a  criminal  charge  is  to  b 
proved  by  circumstantial  evidence,  the  proof  ought  to  be  nc 
only  consistent  with  the  prisoner's  guilt,  but  inconsistent  wit] 
every  other  rational  conclusion.'*  (1  GreenL  Ev.,  Sec  84 
People  v.  Shtder,  28  CaL  490.)  The  fault  of  the  instructioi 
refused  consists  in  the  want  of  the  qualification  contained  h 
the  passage  cited  from  "Greenleafs  Evidence."  We  there 
f<Hre  hold  that  the  Court  properly  refused  the  charge  m 
requested. 

Oiving  the  same  tnstruchan  twice. 

At  the  request  of  the  defendant's  counsel,  the  Court  in  liv 
first  place  charged  the  jury,  in  substance,  that  in  crimina 
cases  a  mere  preponderance  of  evidence  is  not  sufficient  U 
warrant  a  verdict  of  guilty,  but  the  testimony  must  be  sud 
as  to  satisfy  them  beyond  a  rational  doubt  of  the  defendant'i 
guilt  before  they  can  find  him  guilty.  Two  other  instruction] 
relating  to  the  subject  were  given  to  the  jury  at  the  defoid 
ant's  request^  one  of  which  reads  as  follows:  ^'  The  hypothesii 
contended  for  by  the  prosecution  must  be  established  to  ai 
absolute  moral  certainty  to  the  entire  exclusion  of  any  rationa 
probability  of  any  other  hypothesis  being  true,  or  the  jurj 
must  find  the  defendant  not  guilty."  The  other  instructioi 
given  reads  as  follows:  ^^It  is  not  sufficient  that  the  circum 
stances  proved  coincide  with,  account  for  and  therefor  repdei 
probable  the  hypothesis  sought  to  be  established;  but  the] 
must  exclude  to  a  moral  certainty  every  other  hypothesis  bu' 
the  single  one  of  guilt,  or  the  jury  must  find  the  defendani 
not  guilty."  These  two  instructions  are  substantially  anc 
almost  literally  in  the  language  of  books  which  treat  of  thi 
subject,  (Burrill  on  Circumstantial  Evidence,  181,  182;  1 
Starkie's  Ev.  482,  488,  and  510,)  and  present  for  the  guidano 
of  the  jury  the  doctrine  of  the  law  in  its  plentitude,  in  relation 
to  the  matter  to  be  passed  upon  by  them.  Following  th< 
instructions  so  given  at  the  defendant's  request,   there  an 
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ctikGTB  numbered  fiva^  sizy  fleven,  and  eighty  which  the  Ooort 

refused  to  give.     Two  of  these  are  ahuoet  in  the  exact  Ian- 

gaage  of  Bucrill  in  hia  work  on  circumstantial  evidence,   at 

page  one  hnndred  and  eighty-nina    But  the  principles  which 

are  inculcated  by  these  requested  instructiona  are  clearly  set 

forth  in  others  given,  and  in  the  general  charge  of  the  Court 

to  the  jury.    If  upon  the  examination  of  the  instructions  given 

we  see  that  all  in  substance  which  the  defendant  asked  for  and 

was  entitled  to,  was  fully  and  fairly  subnitted  to  the  jury,  we 

cannot  presunxe  he  was  injured  by  the  refusal  of  the  Court  to 

reiterate  the  same  things  even  though  submitted  in  a  different 

form.    We  may  repeat  here,  the  remark  made  upon  a  like  occa- 

8i<m,  that  in  such  cases  it  is  better  for  the  Court  to  give  the 

instructions  asked  than  to  refuse  them,  because  by  such  refusal 

a  pretext  ie  afforded  for  an  appeal,  which  otherwise  might  not 

be  taken.     (People  v.  King,  27  CaL  515.) 

At  the  defendant's  request  thje  jury  were  charged  that  every 
person  is  presumed  to  be  innocent  until  the  contrary  is  proved; 
and  in  case  of  a  reasonable  doubt  as  to  whether  the  guilt  of 
the  defendant  has  been  satisfactorily  proved,  he  is  entitled  to 
the  benefit  of  such  doubt,  and  to  a  verdict  of  not  guilty.  And 
in  the  general  chai^  of  the  Court  the  jury  were  instructed  in 
relation  to  the  subject  of  reasonable  doubt,  substantially  in 
the  language  of  Mr.  Chief  Justice  Shaw,  in  the  case  of  The 
Conmnonwealth  v.  Webster,  5  Cush.  320,  which  is  probably  the 
most  sati^actory  definition  ever  given  to  the  words  ^'  reason- 
able doubf  in  any  case  known  to  criminal  jurisprudencew 

FdlsuB  in  tunc,  fdUus  in  omnibus. 

The  defendant  requested  the  Court  to  charge  Aat  ''if  the 
jury  believe  any  witness  has  sworn  falsely  with  re[^)ect  to  any 
one  material  fact,  they  are  at  liberty  to  discard  and  entirely 
disregard  the  whole  of  the  testimony  of  such  witness."  In- 
stead  of  giving  the  instruction  precisely  as  requested,  the 
Court  mbdifiad  it  by  adding  the  qualifying  word  ''  wilfully" 
before  the  word  ''awon,"  and  then  submitted  the  instruction 
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te  dhknged  to  Ae  jury,  to -vAich  action  of  thfe  Cowrt  th 
feiidinfs  counsel  excepted. 

^  The  msadtxi  falsus  inuno,  falsus  in  omnibus,  the  defend 
cotihsel  insistB  upon  carrying  to  the  extent  of  an  entire  t 
sion  by  the  jury  in  their  discretion  of  the  testimony  of  a 
ness  innocently  mistaken  upon  any  material  point.  . 
^neral  proposition  a  jury  cannot  be  said  to  have  the  rig 
meir  mere  caprice,  under  the  guise  of  a  legal  discrotic 
'di^rc^gard  the  eiftire  testimony  of  a  witness  because  he 
have  made  an  innocent  mistake  as  to  a  particular 
Whether  they  have  or  not  must  depend  upon  the  cii 
stances  and  extent  of  the  mistake,  and  upon  its  relation 
connection  with  the  balance  of  his  testimony  against  y 
the  imitation  of  falsehood  cannot  be  justly  made.  J 
are  boimd  to  exercise  their  judgment  with  the  same  com 
tious  care  and  circumspection '  that  a  just  Judge  wouL 
An  unintentional  mistake  respecting  a  material  fact  may 
usually  does  affect  the  general  credit  of  the  witness 
^ater  or  less  degree;  but  it  is  often  the  cas6  under 
'(dircumstanoes  that  no  sufficient  cause  exists  for  disrega 
his  testimony  respecting  other  material  matters.  Mr.  £ 
in  his  learned  treatise  on  the  law  of  evidence,  to  be  foui 
the  second  volume  of  his  edition  of  Pothier  on  Obliga 
supports  the  view  above  advanced,  as  follows:  "It  is 
that  if  a  witness  deposes  falsely  in  any  part  of  his  testi: 
the  whole  of  it  is  to  be  rejected;  and  this  is  certainly  a 
so  far  as  the  falsehood  supposes  the  guilt  of  perjury 
ground  of  credit  being  there  destroyed;  but  if  nothing  o 
imputed  to  the  witness  but  error,  inaccuracy  or  emba 
rn^nt;  if  there  does  not  appear  to  be  a  real  intentii 
^deoeive  ar  misrepresent,  neither  the  objection,  nor  the  r 
for  it  applies.  The  argument  is  sometimes  urged,  with 
iiderable  vehemence,  that  a  party  who  relies  upon  the 
monj  of  a  witness  must  take  it  altogether,  and  cannot 
upon  the  one  part  and  reject  the  other;  whertas,  the^ 
inc^nststeacf^  in  asserting  the  general  veracity  of  i  iiarr 
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and  ooBtendiag  for  the  iaaoewfttej  ^  wme  id  ito  iaoidental 
pa)rti<iulara."     (2  PotL  on  Ok  327.) 

Tb^  iBstructian  as  requested  waa  designed  to  inform  the 
ja^  'that  it  waa  their  piovinoe  to  rejM;  the  entire  testimony 
of  Any  witneea  who  had  deposed  to  any  material  fact  f alaely, 
though  without  any  intention  so  to  da  We  think  a  charge 
9o  unlimited  is  not  authorized  by  the  rules  of  law,  and  w^vld 
be  committing  to  the  jury  the  exercise  of  a  discretion  thctf 
might  subvert  the  ends  of  juelt  investigatioik 

Confemonf,  aa  didinguuhed  from  odmiaBumM. 

At  the  request  of  the  District  Attorney,  the  Oourt  diarged 
the  jury  in  these  words:  *^  You  may  give  to  the  defendant's 
admissions  and  confessions  such  wei^t  as  you  may  deem 
them  entitled  to,  judging  from  the  circumstances  under  which 
they  were  givcoi,  and  the  motives  which  would  naturally 
actuate  the  party  giving  them,  and  that  you  may,  ih  your 
discretion,  believe  a  part  and  disbelieve  a  part  of  such  admis- 
sions and  confessions.^'  To  this  the  defendant's  counsel 
excepted,  and  we  think  the  exception  well  taken.  From  an 
examination  of  the  evidence  we  have  been  unable  to  discover 
anything  therein  which  by  any  fair  construction  can  be  eaUed 
a  confession.  The  Attorney-General,  who  represents  the 
people  in  this  Court,  has  not,  though  his  attention  has  be<^il 
called  to  it,  undertaken  to  point  ou^  anything  in  the  testis 
tnony  of  the  witnesses  even  tending  to  prove  a  confession  atk 
the  part  of  the  defendant  of  any  participation  in  the  commis- 
sion of  the  alleged  homicide.  A  ocmfession,  in  criminal  law, 
is  the  voluntary  declaration  made  by  a  person  who  has  com- 
mitted a  crime  or  misdemeanor,  to  another,  of  the  agency  or 
participation  he  had  in  the  samei  (Bouvier's  Die  Oonfession.) 
The  word  '' confessions ''  is  not  the  mere  equivalent  of  tlM 
words  statements  or  declarationa  The  defendant  made  stat^ 
ments  to  several  of  the  witnesses,  as  they  testified,  respecting 
the  departure  of  Holmes  for  8ate  Francisco,  and  of  their 
appointment  to  meet  at  that  place,  "etc.,  but  it  is  nowhere  lo 
be  found  ^  the  testimony  of  the  witnesses  that  he  admitted 
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or  coiifeseed  to  anj  participation  in  the  homicide.  In  gi^ 
the  instruction  under  consideration  the  Court  assumed  ' 
the  defendant  had  made  confessions.  Even  if  the  evidi 
had  tended  to  prove  that  the  defendant  had  in  any  d^ 
admitted  or  confessed  participation  in  the  crime  with  wl 
he  stood  charged,  it  was  for  the  jury  to  determine  whei 
auch  evidence  amounted  to  proof  of  the  fact.  (People  v.  L 
son,  16  Cal.  98 ;  People  v.  Ah  Fung,  lb.  187 ;  People  v.  G 
bin,  14  Cal.  438;  People  v.  WiUiams,  17  Cal.  146.)  In 
same  charge  the  jury  were  told  that  they  might  in  their 
cretion  believe  a  part  and  disbelieve  a  part  of  such  admiaa 
and  confessions.  We  are  not  satisfied  that  this  part  of 
charge  would  under  any  circumstances  be  entirely  accu 
and  just,  though  it  may  be  said  to  be  warranted,  if  confess 
Jiad  been  made,  by  what  the  Court  said  in  The  PeopU 
Wyman,  15  Cal.  74.  The  jury  in  the  exercise  of  their  die 
tion  may  determine  what  part  of  a  narrative  of  the  accuse 
to  be  believed,  and  what  discredited,  provided  there  are 
sons  for  so  doing.  The  discretion  of  a  jury,  it  should 
remembered,  is  not  an  arbitrary  one;  and  Courts  should 
careful  to  guard  persons  accused  of  crime  and  who  are 
sumed  to  be  innocent  until  proved  guilty,  from  the  co 
queneeS'  of  an  unlicensed  discretion  of  the  jury;  and  whe 
may  be  deemed  proper  to  instruct  them  on  the  subject,  1 
should  be  told  tiiat  their  discretion  is  t6  be  conscientioi 
exercised  upon  a  con8i4eration  of  all  the  facts  and  circ 
stances  of  the  case.     (Greenleaf  s  Ev.  See.  218.) 

Cross  examination. 

The  prosecuting  attorney  produced  witnesses  who  testi 
to  conversations  had  by  them  with  the  defendant  at  the  p 
of  Holmes'  residence  a  few  days  after  it  became  suspe 
^at  the  latter  had  been  murdered.  These  witnesss  wen 
the  house  together  with  the  defendant,  and  several  testifier 
to  what  the  defendant  said  respecting  the  watch  and  ca 
sack  of  Holmes,  which  the  latter  had  left  at  the  house,  an< 
his  intention  to  take  the  same  to  Holmes  when  he,  the  defi 
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811%  should  p>  to  San  Fraociaoo.  One  Wambold  was  present 
at  such  oonvenatioii,  and  was  examined  by  the  District  Attor- 
ney respecting  wliat  took  place  and  what  was  said  by  the  de- 
fendant while  tlie  witness  wb£  thera  On  his  cross  examination 
he  said,  that  while  at  the  hoase^  the  defendant  oalled  the  atten- 
tion of  the  witness  and  those  with  him  to  the  watch  and  carpet 
sack.  To  this  the  District  Attorney  objected,  on  the  gronnd 
that  it  waa  not  properly  a  part  of  the  cross  examination.  And 
Ae  Court  sustained  the  objection,  and  the  defendant's  counsel 
ezeepted. 

In  the  course  of  the  trial  Wambold  was  called  as  a  witness 
on  behalf  of  the  defendant,  and  testified  that  he  was  at  Holmes' 
honse  with  the  party  when  the  defendant  called  their  attention 
to  the  oarp^  sack  and  watdL  He  was  then  asked  if  the  defend- 
ant at  that  time  said  anything  about  eanying  the  oarpet  sack 
to  Holmes.  To  this  inquiry  the  District  Attorney  Objected, 
assigning  as  a  reason  therefor  that  the  matter  sought  to  be 
proved  was  not  evidence.  The  Court  sustained  the  objection, 
saying:  '^If  this  was  cross  examination,  it  would  be  com- 
petent— not  being  crosa  examination  I  sustain  the  objection, 
because  the  party  sedoB  to  eall  out  dedarations  of  the  def€nd- 
and  in  his  own  favor."  To  this  ruling  the  def endanf  s  oounsel 
exoepted. 

TesUmonif  for  dBfena$^ 

Witnesses  on  the  part  of  the  prosecution  had  been  permitted 
to  give  their  account  of  what  the  defendant  said  in  relation  to 
the  carpet  sack,  and  of  his  intention  to  deliver  it  to  Holmes. 
The  defendant  proposed  to  prove  by  Wambold,  on  his  cross 
examination,  what  the  defendant  did  say  on  the  subject,  and 
the  Court  sustained  an  objection  to  it,  b^use  it  was  not  prop- 
erly a  cross  examination ;  when  the  same  thing  was  attempted 
to  be  proved  by  the  same  witness  as  a  witness  for  the  defendant, 
an  objection  thereto  was  sustained  on  the  ground  that  the  ex- 
amination was  not  a  cross  examination,  and  because  it  was 
seeking  to  prove  declarations  of  the  defendant  made  in  his  own 
favor.    Assuming  that  what  the  defendant  said  respecting  the 
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watch  and  citpet  sdok  was  properly  ndioiaflible  ae  evidena 
needd  no  argument  to  show  that  the  defendant  had  a  rigb 
examine  Wambold  as  to  what  was  said  on  the  subject  by 
defendant  The  defendant  was  not  concluded  by  the  acct 
given  of  the  conversation  by  the  other  witnesS68<.  He  was 
titled  to  the  testimony  ^of  Wambold,  who,  for  au^t  we 
know^  wotdd  h^ve  given  a  version  of  it  substantially  and 
hzpa  entirely  difiPerent  from  that  already  in  evidence. 

Eorthe  errors  noticed  and  commented  upon  the  judgn 
must  be  reversed  and  the  cause  remanded  for  a  new  trial, 
it  is  so  ordered* 


THE    PEOPLE,    jfT   J.   Q.    McCULLOXTGH,   Attobi 
Obnicral  ex  rel  Q.L.  SIMMONS  v.  SILAS  W.  Sj 
.    DERSON. 

Tbubtcbs  or  Stati  Libbabtw— The  dutlet  of  Trnttce  of  tho  State  Ul 
properly  ftU  within  tho  ipliero  of  tho  cxeeutiTO  deponaeat  of  the 
ernment 

Chobf  Justicb  cannot  bb  TBUSTm  OF  Stati  Libkabt. — (The  Chief  Ji 
of  the  'Supreme  Coart  It  prohibited  by  the  Third  Article  of  the  Constlt 
from  ezetclshit  the  fmictlont  tnd  dndes  of  Trootee  of  the  State  Lib 

Who  mat  ifor  ?■  Tbobtbbs  or  Statb  LuBAST.-t^The  duties  of  Tmstc 
the  State  Library  cannot  be  performed  by  any  person  holding  an  offl< 
the  leglslatlTe  or  Judicial  departments  of  the  State. 

Vacancy  in  Officb  to  n  Wiuho  bt  tvb  CtorsBMOB. — ^If  an  Act  ereatin 
office  proyldes  that  the  Incumbent  of  another  office  (naming  it)   shal 

;  of/UHo,  fill  the  office  created,  and  the  Incumbent  of  the  other  office  I 
the  Constitution  prohibited  from  holding  the  office  created,  there  I 
m^ncy  to  bo  fined  by  tho  GoTomor,  and  an  appointment  tj  him  la  wli 
authority  and  yold. 

lACANCT  IN  Officb. — An  Act  creating  a  Board  of  Ato  Trustees  to  gt 
the  State  Library,  and  making  the  Chief  Justice  of  the  Supreme  Cour 
of  the  flTo,  Is,  as  to  tho  Chief  Justice,  and  as  to  the  place  tu  he  flili 
him,  Told,  and  there  Is  no  Tscaney  which  the  GoTornor  can  All  b] 
polntment. 

Appeal  from  Ibe  District  Caurt^  l^x&  Judicial  Dist 
Coxmtj  of  Sacrainenta 

The  facts  are  stated  in  the  opinion  of  the  Court 

Otarge  Cadwalader,  for  Appellant,  argued  liiat  Section 
of  Article  VI  of  the  Constitution  should  receiye  a  reason 
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station  as  aseociated.  with  kindred  parts  of  the.  CoBSti** 

and  that  thus  C(metrued  a  Justice  of  the  Supreme  Court 

sluded  only  from  those  offices  created  by  the  ^Constitu-  I 

lich  were  not  judicial,  and  from  such  judicial  offices  as 

compatible  with  the  duties  of  a  Justice  of  the  Supreme  ^     I 

and  that  said  section  was  to  be  read  as  though  it  m    ' 

d  in  words  a  Justice  of  the  Supreme  Court  from  each  ^^    ' 

the  offices  named  in  and  created  by  the  Oonstitution.  .llKi 

ued  that  the  rule  contended  for  by  the  plaintiff  being  ^^3|i*l 

exclusioB,  was  to  be  reetricted  hy  interpretation  rather  4&*>l 

larged,  and  cited  Bacon's  Abridgment,  title  "  Office  and  ^    ' 

/*  p.  313;  and  People  ex  reU  Whitney  v.  Canigue,  S  wJ^    ' 

J.  *%•»« 

urther  argued  that  a  seat  in  the  Board  of  Trustees  of  ^    * 

te  Library  was  not  a  disqualifying  office,  but  was  more 

special  agency,  conferring  the  right  to  take  part  in  the 

ment  of  tfae  Library,  and  was  not  an  office;  and  cited 

V.  Wright,  23  CaL  293;  8  Greenl,  482;  and  4  Dallas,  ._ 

\  F*  Sloan,  for  Bespondent,  argued  that  by  fhe  terms 
Act  creating  a  Board  of  Trustees,  the  office  of  Trustee 
separably  connected  with  the  office  of  Chief  Justice, 
^t  the  Chief  Justice  could  not  resign  his  commission  as 
nd  remain  Trustee;  and  that  he  could  not,  while  he 
ed  Chief  Juat'oe,  resign  as  Trustee,  or  create  a  vacancy 
Board;  and  that  the  office  of  Trustee  continued  while  m 

7B8  a  Chief  Justice,  provided  the  Chief  Justice  could  V< 

e  office.     Second,  he  argued  that  if  theru  was  a  vacancy  ,     ^ 

tremor  had  bo  power  to  fill  it,  because  the  second  see-  ^  w^ 

f  the  Act  provided  that  the  Legislature   should   fill  p]ij 

es,  nnless  they  occurred  during  a  recess,  and  that  then  V. 

/emor  might  fill  until  the  Legislature  met,  and  that  no  L  y'^L 

r  had  occurred  during  the  recess  of  the  Legislature;  ^]) 

at  as  the  theory  of  the  appellant  was  that  the  Chief 
was  eopstitutiimally  ineligible,  there  had  been  but  four 
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Trustees  ah  wMo,  and  that  the  vacanqr,  if  any,  existed  fi 
the  failure  of  the  Legislature  to  elect  He  argued  that 
Board  would  consist  of  only  four  members  until  changed 
future  legislation,  and  that  a  statute  might  be  void  as  to  a  pi 
and  good  in  all  other  respects;  and  cited  People  v.  Bosborou 
14  Cal.  187. 

By  the  Court,  Cubbby,  C.  J. : 

The  proceeding  in  this  case  is  an  information  in  the  nat 
of  a  quo  warranto.  The  information  was  filed  in  the  Dist 
Court  of  the  Sixth  Judicial  District^  in  and  for  the  County 
Sacramento,  and  is  as  follows: 

**And  now  o6me8  J,  G.  McCullough,  Attomey-GJeneral 
said  State,  for  the  people  of  the  State  of  California,  in  1 
behalf  complaining,  at  the  relation  of  G.  L.  Simmons,  i 
gives  this  Court  here  to  understand  and  be  informed:  T 
under  and  by  virtue  of  a  pretended  Act  of  the  Legislat 
entitled  *An  Act  prescribing  rules  for  the  government  of 
State  Library,*  approved  March  8th,  A.  D.  1861,-  a  Board 
Trustees  of  the  State  Library  was  created,  to  consist  of  i 
members,  and  of  those  five  it  was  enacted  that  the  Chief  J 
tice  of  the  Supreme  Court  of  this  State  ex  o^do  should  c 
Btitute  one. 

"  That  afterward,  to  wit:  on  March  21, 1864,  the  L^slat 
amended  said  Act  by  an  Act  entitled  *An  Act  to  amend  an  . 
entitled  an  Act  prescribing  rules  for  the  government  of 
State  Library,  approved  March  8,  1861,*  by  virtue  of  wh 
last  Act  a  Board  of  Trustees  of  the  State  Library  was  creal 
to  consist  of  five  members,  and  of  those  five  it  was  enac 
that  the  Chief  Justice  of  the  Supreme  Court  of  the  State 
California  should  ex  officio  constitute  one. 

"  That  the  said  position  and  place  of  Trustee  of  said  Libn 
is  an  office  and  place  of  great  trust  and  pre-eminence,  touch 
the  rule  and  government  of  said  Library  at  the  county  afc 
said. 
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hat  said  Board  should  of  right  consist  of  five  members 

mt  to  the  provisions  of  said  Acts,  and  especially  now  of 

1st  mentioned  Act. 

hat,  prior  to  the  first  day  of  January,  1865,  the  said 

lant,  S.  W.  Sanderson,  was  duly  elected,  commissioned  ^ 

ualified  a  Justice  of  the  said  Supreme  Court  and  that  ^ 

rards,  to  wit:  on  January  2,  1864,  he  became,  has  ever 

been,  and  is  now.  Chief  Justice  of  said  Court,  and  during 

id  time  has  exerdsed,  and  is  now  exercising,  the  rights 

med,  and  is  now  performing  the  duties,  has  received,  and 

7  receiving,  the  emoluments  of  said  judicial  position  of 

Justice. 

id  the  Attorney-General,  at  the  relation  of  said  Simmons, 

ir  informs  this  Court  that  afterwards,  viz:  on  said  Janu- 

^  1864,  at  the  county  aforesaid,  the  said  defendant  did 

id  exercise,  and  from  thence  continually  afterwards,  up 

exhibition  of  this  informaticm,  has  there  used  and  exer- 

and  still  does  there  use  and  exercise,  without  any  legal 
nt  or  right  whatsoever,  the  office  of  Trustee  of  said  ^ 

ry,  and  during  said  time  has  claimed,  and  still  does 

to  be  one  of  said  Trustees,  and  to  have  and  enjoy  the 
iee,  privileges  and  franchises  to  said  last  mentioned  office 
baining. 

id  the  Attorney-General,  at  said  relation,  further  gives 
ourt  to  be  informed  and  charges  that  the  said  position  of 
Be  of  said  Library  is  an  office  within  the  true  meaning 

itent  of  Section  16  of  Article  VI  of  the  Constitution  of  m 

>mia,  and  that  the  same  is  not  a  judicial  office,  and  that  • 

jfendant  is  inhibited  to  hold  or  exercise  the  functions  of  di' 

>ffice  of  Trustee,  and  that  said  Acts  of  the  Legislature,  .    9< 

*  as  they  did,  or  do  now,  purport  to  confer  such  powers 
said  defendant,  are  void,  and  that  said  defendant  unlaw- 
holds  said  office, 
hat  heretofore,  viz:  on  the  17th  day  of  January,  A.  D. 

the  Ck)vemor  of  the  State  of  California,  under  and  by 
I  of  the  power  in  him  vested,  duly  appointed  and  com- 
med  the  relator,  G.  L.  Simmons,  to  fill  the  office  of  Tnis- 
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tee  of  said  Library,  now  unlawfully  held  by  feaid  defendan 
that  thereafter,  viz:  on  said  18th  of  January,  the  said  relat 
duly  qualified  and  in  every  respect  complied  with  the  laws 
the  State,  to  etnable  him  to  enter  upon  and  perform  the  duti 
of  said  office,  and  became  rightly  ^ititled  thereto;  and  thei 
after,  viz :  on  said  last  mentioned  day,  and  prior  to  the  bringii 
of  this  suit,  deitianded  of  said  defendant  to  permit  him,  tl 
relator,  to  enter  said  o£ce,  at  said  coimty,  and  exerciBe  t] 
privileges  and  franchises  properly  appertaining  thereto,  b 
said  defendant,  well  knowing  relator's  right,  refused  and  sti 
does  refuse  to  surreiider  said  office  or  to  permit  the  relattur 
enter  into  the  same,  contrary  to  right  and  justice,  and  to  ti 
great  prejudice  and  damage  of  relator. 

**  Further  informing  this  Court,  the  Attomey-Qeneral  ave 
that  notwithstanding  the  invalidity  of  said  Acts,  and  espe< 
ally  said  last  mentioned  Act,  ao  f ar  as  the  same  purports 
make  the  defendant  a  Trustee  aforesaid,  and  ndtwithstandii 
the  right  of  said  relator  to  enjoy  the  privileges  of  said  offic 
the  defendant  well  knowing  the  same^  the  said  defendant  f 
and  during  all  the  time  since  January  2,  1864,  without  ai 
legal  warrant  or  right  whatsoever,  has  usurped  and  still  do 
usurp,  intrude  into,  and  unlawfully  hold  the  said  c^oe 
Trustee,  at  the  said  county,  and  for  all  said  time  has  exercise 
and  still  does  exercise  the  liberties,  privileges  and  franchis 
thereof,  against  the  dignity  of  the  State,  and  to  the  dama^ 
and  prejudice  of  relator,  viz:  in  $500. 

*^  Wherefore,  the  Attomey-<}eneral,  on  behalf  of  the  peop 
mt  the  relati<Hi  of  said  Simmons,  prays  that  the  process  < 
this  Court  may  be  awarded  against  said  defendant  to  mal 
him  answer  and  show  by  what  authority  he  claims  to  ho 
said  office  of  Trustee,  and  to  enjoy  its  franchises  and 
exclude  the  relator  therefrom,  and  finally  plaintiffs  pray  tl 
judgment  of  this  Court  excluding  forever  the  defendant  fro 
said  office  of  Trustee,  and  further  prays  that  the  Court  a 
judge  that  the  relator,  G.  L.  Simmons,  is  entitled  to  enjoy  tl 
rights,  privileges  and  franchises  of  said  office  and  for  tm 
further  relief  as  the  facts  may  warrant'' 
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he  information  the  appellaiit  interpOBed  a  demurrer  cm 
owing  groonds: 

.  Beeaose  there  is  no  Tacancy  in  the  Board  of  Trustees 
respondent,  S.  W.  Sanderson,  as  Chief  Justice  of  th6 
le  Court,  having  the  constitutional  capacity  to  hold  a 
said  Board  of  Trustees. 

.  Because,  even  were  it  conceded  that  the  Chief  Justice 
ualified,  the  relator,  G.  L.  Simmons^  shows  no  title  to 
ce  claimed,  inasmuch  as  there  is  no  vacancy  in  said 
which  can  be  filled  by  executive  appointment" 
rwards  the  case  came  on  to  be  heard  on  the  information 
murrer  interposed  thereto;  whereupon  the  Court,  after 
;  the  submission  of  the  case  on  the  informati<Hi  and 
-er,  rendered  judgment  in  the  following  words : 
hereupon^  all  and  singular  the  premises  being  seen  and 
mderstood  by  the  Court,  upon  deliberation  thereupon 
;  is  ordered  and  adjudged  by  the  said  Coujrt  that  the 
smurrer  of  said  defendant,  S.  W.  Sanderson,  and  the 
)  therein  contained,  are  not  sufficient  in  law.  It  is 
^re  considered  and  adjudged  that  the  said  defendant, 
Sandersoi^  do  not  in  any  maimer  intermeddle  with  or 
1  himself  in  or  about  the  office  of  Trustee  of  the  State 
jr,  or  the  liberties,  privileges  and  franchises  thereunto 
lining;  but  that  he  be  forejudged  absolutely  and  ex- 
from  exercising  or  using  the  same  or  any  of  them  for 
nre. 

d  it  is  further  considered  and  adjudged  that  the  relator, 
Simmons,  is  entitled  to  said  office,  and  to  exercise  and 
all  its  rights,  privileges  and  franchises  without  let  or 
nee;  and  he  is  hereby  declared  and  adjudged  to  be  the 
id  rightful  occupant  of  said  office.''  v 

n  this  judgment  an  appeal  was  duly  takes  to  this 

L861  an  Act  was  passed  entitled  ''An  Act  prescribing 
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rules  for  the  government  of  the  State  Library,"  (Laws  186 
p.  45,)  the  first  section  of  which  reads  as  follows:  ''The  Sti 
Library  shall  be  under  the  direction  and  control  of  a  Board 
Trustees,  to  ocmsist  of  five  members  as  herein  provided.  T 
Governor  and  the  Chief  Justice  of  the  Supreme  Court  ahi 
be  ex  officio  members  of  the  Board;  J.  R.  McConnell,  J.  ^ 
Winans  and  S.  Heydenfeldt  are  hereby  appcHnted  members 
the  Board.  They  shall  hold  their  office  for  the  term  of  fo 
years,  and  imtil  their  successors  are  appointed  and  qualific 
On  or  before  the  expiration  of  their  term  of  office,  the  Leg 
lature  shall,  on  joint  ballot^  elect  their  snooessors.''  T 
second  section  of  the  Act  is  as  follows:  ''  In  case  of  a  vacan< 
for  any  cause,  in  the  Board  of  Trustees,  the  L^slature  sh 
elect  on  joint  ballot  to  fill  such  vacancy.  If  a  vacancy  occ 
when  the  Legislature  is  not  in  session,  the  Governor  shaU  ha 
power  to  fill  such  vacancy  until  the  ensuing  ses^oh  of  t 
Legislature.''  The  third  section  declares  that  the  Trustees 
the  Library  shall  receive  no  compensation  whatever  for  th 
servicesL  as  Trustees.  The  remaining  provisions  of  the  Act 
far  as  the  Trustees  are  concerned  relate  to  their  duties  as  sui 
On  the  21st  of  March,  1864,  (Laws  1864,  p.  198,)  1 
Legislature  passed  an  Act,  amending  the  first  section  of  1 
Act  of  1861,  by  which  it  was  declared  that  "  J.  F.  Mor 
J.  W.  Winans  and  H.  W.  Harkness  are  hereby  appcnnted  me 
bers  of  the  Board.''  In  every  other  particular  the  langus 
of  the  first  section  of  the  Act  of  1864  is  the  same  as  1 
corresponding  section  of  the  Act  of  1861.  The  effect  of  1 
amendment  was  to  appoint  Morse,  Winans  and  Harkm 
Trustees  of  the  Library  for  the  term  of  four  years  from  1 
date  of  the  passage  of  the  Act  of  1864,  as  it  went  into  ope: 
tion  inmiediately: 

Legislature  cannot  confer  duties  other  than  judicial  on  Judg 

I.  The  first  question  to  be  ascertained  and  determined 
whether  the  L^islature  can  impose  on  the  Chief  Justice 
the  Supreme  Court  any  other  duties  than  those  of  a  judic 
nature. 
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rhird  Article  of  the  Constitution  is  in  the  following 
'The  powers  of  the  government  of  the  State  of  Cali- 
ball  be  divided  into  three  separate  departments:  the 
vey  the  Executive^  and  the  Judicial;  and  no  person 
with  the  exercise  of  powers  properly  belonging  to  one 
departments  shall  exercise  any  functions  appertaining 

of  the  others,  except  in  the  cases  hereinafter  expressly 

or  permitted/' 

Tgoyne  v.  The  Board  of  Supervisors  of  San  FranciscOj, 

»  it  appeared  that  the  Court  of  Sessions,  sitting  for  the 

on  of  county  business,  entered  into  a  contract  for  the 

^  of  a  lot  on  which  to  erect  public  buildings  for  the  ^ 

be  county,  and  agreed  to  pay,  as  the  consideratipn  of  m 

a  certain  sum  of  money  —  and  the  question  which  ^ 

d  was  decided  in  the  case,  was  as  to  the  power  of  the  ^ 

ire  to  confer  other  than  judicial  functions  upon  the  m* 

i  Sessions.     The  case  was  very  fully  and  elaborately  ^ 

i  by  the  counsel  engaged  in  its  investigation,  and  also 

C!ourt.     Keferring  to  the  Article  of  the  Constitution 

the  Court  said:  ''Not  cmly  does  the  Constitution  for- 

exercise  of  the.  functions  of  one  department  by  any 

partment^  but  it  has  gone  further,  and  to  secure  the 

I  integrity  of  each  has,  by  the  Third  Article,  expressly 

erscms  charged  with  the  powers  of  one  from  exercising 

^longing  to  another  department;  from  ^idiich  it  follows 

s,  except  of  a  judicial  character,  can  be  conferred  on 

irt  of  Sessions,   inasmuch  as  the  officers  composing 

oujrts   are  persons  charged  hjy  the   Constitution   ex- 

Nith  the  performance  of  judicial  duties.''     {Dickey  v. 

t,  6  Cal.  848;  People  v.  The  Town  of  Nevada,  6  Cal. 

rovision  is  to  be  found  in  the  Cimatitution  expressly 

;  or  permitting  a  Justice  of  this  Court  to  exercise  any 

8  appertaining  to  either  of  the  other  departments  of 

Emment* 

very  certain  that  the  duties  of  Trustee  of  the  State 

are  not  judicial,  aa  may  be  seen  by  reference  to  the 


m 
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Act.     They  propertly  fall  within  the  sphere  of  Ae  execut 
department  of  the  Qovemment. 

This  provision  of  the  Oonstitution,  so  far  as  it  relates  to 
judicial  department  of  the  State,  is,  in  onr  judgment,  eminei 
wise.  One  of  its  objects  s^ms  to  have  been  to  confine  Jnd 
to  the  performance  of  judicial  duties;  and  another  to  sec 
them  from  entangling  alliances  with  matters  concerning  wfa 
they  may  be  called  upon  to  sit  in  judgment;  and  another  s 
to  save  them  from  the  temptation  to  use  their  vantage  groi 
of  position  and  influence  to  gain  for  themselves  positions  i 
places  from  w^hicb  judicial  propriety  should  of  itself  ind 
them  to  refrain.  In  the  same  spirit  was  conceived  the  j 
teenth  section  of  Article  VI  of  the  Constitution,  whicli  decia 
that  "  The  Justices  of  the  Supreme  Court,  and  the  Dist 
Judges,  and  the  County  Judges  shall  be  ineligible  to  any  ot 
ofiice  than  a  judicial  office  during  the  tercn  for  which  they  si 
havo  been  elected."  The  duties  of  Trustee,  as  we  have  alrej 
said,  do  not  appertain  to  the  judicial  departmeiit  of  the  G 
cmment,  but  in  their  nature  are  executive,  and  oonsequer 
cannot  be  performed  either  by  the  Legislatures  or  judiciary, 
by  any  person  charged  with  the  exercise  of  powers  prope 
belonging  to  the  legislative  or  judicial  departments  of 
State.  It  therefore  follows  that  the  Chief  Justice,  who 
charged,  under  the  Constitution,  with  the  exercise  of  po^ 
belonging  exclusively  to  the  judicial  department  of  the  G 
emment,  cannot  exercise  the  functions  and  duties  of  Trui 
of  the  State  Library. 

When  vacancy  m  oifit^  exisU. 

XL  The  next  question  is,  "Was  there  a  vacancy  in 
Board  of  Trustees  of  the  State  Library  to  be  filled  at  the  ti 
of  the  appointment  of  the  relator  by  the  Governor  f  '^ 

The  Act  provides  that  the  State  library  shall  be  under 
direction  and  control  of  a  Board  of  Trustees,  to  consist  of 
members,   as  therein    provided.     It  next  provides    that 
Gtovemor  and  the  Chief  Justice  of  the  Supreme  Court  si 
be  ex  officio  members  of  the  Board.     This  designation  is  nol 
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dttal  or  individtials  by  naine^  but  of  certain  offio^d 
reason  of  their  (Character  as  offioen^  are  declared  bj 
x>  be  msmbers  of  the  Board.  The  appellant  in  this 
d  not  under  the  Act  hold  the  position  of  Truatee 
his  character  of  Chief  Jtietioe  of  the  Supreme  Court. 
istee  he  has  no  power  to  resign  unless  he  resigns  the. 
which  it  depends.     There  can  be  no  vacancy  of  the 

the  Board  of  Truatees^  intended,  by  the  Act  to  be  ik 

the  Chief  Justice,  so  long  as  there  is  a  Chief  Justice^  jP' 

erscm  other  than  that  functionary  can  fill  it,  because  ***' 

:e  makes  no  provision  for  an  incumbent  of  the  place 
to  be  occupied   in  the   Board  by  the  Chief  Justice, 

n  the  person  who  may  for  the  time  be  invested  with  ti  .*  4 

ior  offica     The  relator  cannot  fill  the  place  intended  .     §^      i 

ct  to  be  filled  by  the  Chief  Justice  as  such,  because  • 

lot  possess  the  ofiicial  character,  which  is  essentially  ^ 

on  precedent  to  his  capacity  and  power  to  hold  the  , 

ged  on  bis  part  to  have  been  vacant  by  constitutional  ^, ,, 

ice,  when  he  was  appointed  to  it  by  the  Governor.  V 

slature  by  the  Act  evidently  intended  that  the  Board  ^ 

•es  should  consist  of  five  members,  and  it  is  quite  as 
bat  it  was  intended  one  of  them  should  be  the  Chief 
f  the  Supreme  Courts  and  no  other  person ;  but  as  the 
stice  was  at  the  time  and  from  thence  hitherto  has 

stitutionally  incompetent  to  perform  the  duties  of  ^. 

the  Act  as  to  him  and  the  place  to  be  filled  by  him  1^)9 

is  inoperative  and  void.  I  Ml 

mclusion  to  which  we  have  come  on.  this  x>oint  is,  I  iS 

B  was  no  place  in  the  Board  of  Trustees  to  be  filled  I  •   III 

ne  the  relator  was  appointed,  as  set  forth  in  the  in-  j,  J  r* 

I,  and  that  the  appointment  of  the  relator  Trustee  was  1-^ 

luthority  and  void.  TYyu 

erefore,  hold  that  the  judgment  of  the  Court  below.  r|I|kf 

;  the  appellant  from  the  position  of  Trustee  of  the  I  i 

raiy  and  from  the  exercise  of  any  duties  appertaining  \j,^\\ 

hould  be  and  is  hereby  affirmed ;  and  f  urther^  we  hold 
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that  the  judgment  of  the  Court  below,  adjudging  that  th< 
lator,  O.  L.  SimmonBy  is  entitled  to  the  position  of  Truste 
the  State  Libraiy,  and  to  exercise  all  the  rights,  privileges 
franchises  thereto  belonging,  and  adjudging  the  said  Sims 
to  be  the  l^gal  and  rightful  occupant  of  such  position  ski 
be^  and  the  same  is  hereby  reversed. 

Mr.  Justice  SijnuEBaov  did  not  partieipato  in  ikm  daci 
of  this 
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lANDER  McDONAIJD,  ExiotJTOB  ow  thb  Labt  Well 
TuTAMSNT  ov  CATHERINE  BRAKKS,  Dxoxabxd 
DONALD  DAVIDSON. 


Dii  or  Facts  atkud  nr  a  OoMVumrrw— If  th«  alltgatloM  of  IIm 
plaint  ar«  raffletoDt  In  law  to  entltl«  tbm  plaintiff  to  reeorer,  tha  defend- 
cannot  dispute  his  right  to  recoTer  while  he  admlta  the  facto  sUted, 
M  iM  tTan  now  faeto  wUeh  defeat  their  othenrlae  legal  operation. 
K  Nkw  BlkTTaa  ass  up  ix  an  AxBwmtu — An  admlairton  in  tte  anawer 
the  avermento  of  the  complaint  that  defendant  reealTad  aMnejr  to 
[itlff*B  aee,  and  refnaed  to  imy  the  aame  on  demand,  doea  not  preclade 
defendant  from  prorins  payment*  If  ha  aeto  np  pajment  aa  new  matter 


SAL  from  the  Distriet  Courts  Fourth  Judicial  Distriet, 
id  Coimtj  of  San  Franoisoo. 

nti£F  recovered  judgment  in  the  Oowt  below,  and  defend- 

pealed. 

other  facta  are  stated  in  the  opinion  of  the  Court 
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H.  &  C.  McAllister,  for  Appellant^  argued  that  defeoK 
was  entitled  to  prove  payment  at  any  time  before  the  c 
mencement  of  suit,  and  cited  8  Johns.  842;  6  Bosw.  1 
Saund.  on  Pleading  and  Ey.,  title,  '^ Payment;''  and  2  Gr 
on  Ey.,  Sec  516. 

R.  W.  Hunt,  for  Respondent,  argued  that  the  allegatioDd 
the  complaint  of  a  demand  of  payment  and  refusal  to  pay  \ 
necessary  averments,  and  that  the  defendant  should  have  dei 
them  to  entitle  him  to  prove  payment,  and  that  the  all^tioa 
payment  in  the  answer  was  not  new  matter,  and  cited  Piere 
Sdbin,  10  Cal.  27;  Frisch  v.  Caler,  21  Cal.  74;  and  Btirfci 
Table  v.  Mountain  Water  Company,  12  OaL  43. 

By  the  Court,  Cubbet,  C.  J.: 

The  plaintifF  sued  the  defendant  for  a  certain  sum  of  moi 
which  it  is  all^d  in  the  complaint  the  defendant  received 
and  on  account  of  the  plaintiff,  and  to  his  own  use,  in  di^ 
sums,  at  different  times,  between  the  20th  of  May,  1868, 
the  18th  of  January,  1865,  and  which  the  defendant  refc 
to  pay  over  to  the  plaintiff  though  the  same  had  been  oj 
demanded  after  the  said  18th  of  January  and  before  the  Is 
February  of  the  same  year.    The  complaint  was  verified. 

The  defendant  answered  that  prior  to  the  oommencemem 
the  action  he  satisfied  and  discharged  the  demand  for  wl 
he  was  sued  by  payment  of  the  same,  and  of  the  whole  ther 
This  answer  was  also  verified. 

After  the  plaintiff  had  rested  his  case  at  the  trial, 
defendant  offered  to  prove  that,  prior  to  the  Ist  of  Februi 
1865,  the  claim  to  recover  which  the  action  was  brought  " 
fully  paid,  satisfied  and  discharged;''  which  proof  was  objec 
to  on  the  part  of  the  plaintiff  as  inadmissible  under  the  ph 
ings.  The  Court  sustained  the  objection,  and  the  def^ 
excepted.  Did  the  Court  err  in  this  ruling^  is  the  only  jn 
to  be  decided. 

The  material  allegalion  of  the  stating  part  of  the  compL 


W6.]    Patton  V*  Placer  County.         175 


Blatemtiit  of  VmetM, 


the  defendant  had,  at  the  timee  set  forth,  received  cer- 
08  of  Tcumej  for  and  on  behalf  of  the  plaintifF,  whicb 
refused  to  pay  after  demand.  The  defendant  does  not 
at  he  received  the  money,  nor  does  he  deny  categori- 
lat  he  refused  to  pay  the  same  to  the  plaintiff  after 

therefor.  If  the  allegations  of  the  plaintiff  are  suffi- 
.  law  to  entitle  him  to  recover,  the  defendant  cannot 
the  right  of  recovery,  while  he  admits  the  facts  stated, 
le  avers  new  facts  which  defeat  their  otherwise  legal 
n,  or  which  in  other  words,  if  proved,  destroy  the  legal 
ie  that  the  plaintiff  is  entitled  to  recover.  While  the 
nt  does  not  by  his  answer  deny  that  he  received  the 
he  does  state  facts  which,  if  true,  destroy  the  plaintiff's 

recover.     (Drake  v.  Gorkroft,  10  How.  Pr.  R.  379 ; 
.  Patterson,  8  Seld.  476.)     These  facta  the  defendant 
to  prove^  and  we  are  of  the  opinion  he  ought  to  have 
owed  to  make  the  proof, 
ment  reversed,  and  a  new  trial  ordered* 
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AM  H.  PATTON  v.  THE  COUNTY  OF  PLACER. 

iuDiTom  OF  PL4CBB  CouHTx^— Tlw  Aodltor  of  PlMtr  Coonty  ifl  not 
Bd  to  retain  for  hit  own  oie  the  fifty  eenti  on  each  boilnees  license 
>7  the  Tax  Collector,  and  paid  by  the  Colector  to  the  Auditor  onder 
lerenne  Act  of  1S61,  bat  the  Auditor  recelrea  the  eame  for  th%  oae 
» eonnty.  ^ 

AL  from  the  District  Court,  Fourteenth  Judicial  Dis-  m 

lacer  County.  m 

plaintiff  was  Beoorder  and  ex  officio  Auditor  of  Placer  «» 

from  the  first  Monday  in  December,  1862,  until  the  ^, 

mday  in  March,  1864,  and  dnring  that  time  the  Tax  (|  V;jj 

rs  of  the  connly  paid  over  to  him  fifty  cents  on  each 
;  license  sold  by  them,  amounting  in  idl  to  eight  hun- 

1  nine  dollars^    Plaintiff,  at  the  end  of  his  term  of  office,  **^ 

e  made  his  final  settlement  with  county,  paid  this 
into  the  County  Treasury  under  a  stipulation  that  the 
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payment  then  made  should  not  prejudice  his  right  to  mail 
an  action  against  the  county  for  its  recovery.  The  pr< 
action  was  brought  to  recover  back  this  money.  Defen 
had  judgment  in  the  Court  below,  and  plaintiff  appealed 

Hale  &  Fellows,  for  Appellant 

Charles  A.  Tweed,  for  Bespondemk 

By  the  Court,  Sawyer,  J.: 

The  question  in  this  case,  is,  whether  the  Auditor  of  F 
County  is  entitled  to  retain  for  his  own  use  the  fifty  cent 
each  business  license  sold  by  the  Tax  Collector,  and  by 
paid  over  to  the  Auditor  under  the  Revenue  Act  of  1 
The  Act  of  1858  (Laws  1858,  Sees.  5,  20)  makes  the  Co 
Recorder  ''  ex  officio  County  Auditor,**  and  provides  that 
shall  receive  for  his  services  as  County  Recorder,  and 
services  in  said  ex  officio  office,  a  salary  at  the  rate  of  1 
thousand  dollars  per  annum ;  which  salary  diall  be  in  f ul 
all  services  required  of  him  by  law/*  Section  six  pro^ 
that  "  the  County  Recorder  of  said  county  shall  collect 
safely  keep  all  fees  and  percentage  allowed  him  by 
except  for  such  services  as  the  county  is  chaigeable,  for 
ices  rendered  by  him  in  his  said  several  official  capacities ; 
up<m  the  first  Monday  in  each  month,  on  and  after  the 
second  day  of  June,  1859,  shall  pay  the  same  into  the  co 
treasury  of  said  county,  less  the  salary  of  the  prece 
month."  Under  these  provisions  there  is  no  room  for  d 
that  the  salary  provided  was  intended  to  be  a  full  comp< 
ticMi  for  every  kind  of  service  perfOTmed,  whether  in  coi 
tion  with  the  duties  of  the  principal  office,  or  those  dutic 
an  ex  officio  nature;  and  that  all  maneya  paid  to  him  in 
official  character,  whether  ex  officio  or  otherwise  .after  de( 
ing  said  salary,  should  be  paid  into  the  treasury  for  the  m 
the  county.     (Solano  Cotmty  v.  Neville,  27  Cal.  469.) 

Section  one  hundred  seven  of  the  Revenue  Act  of  1 
(LawB  of  1861,  p.   453)    provides,   that,  "  the  CoUectoi 
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shall  also  receive  one  dollar  for  each  btisiness  license 
le  half  of  which  shall  be  paid  to  the  County  Auditor." 
ion  one  hundred  fourteen  (lb.  455)  provides,  that,  ^'all 
id  percentage  allowed  under  the  provisions  of  this  Act 

officer,  or  officers,  in  any  county  or  in  any  city  and 
,  in  this  State,  where,  by  provisions  of  law  such  officers 

a  stated  salary,  shall  be  received  by  such  officers  and 
Lto  the  county  treasury,  or  city  and  county  treasury,  for 
)  of  the  county,  or  city  and  county,  as  is  now  or  may 
er  be  required  by  law,  except  as  in  this  Act  provided," 
?his  is  ixh  exact  harmony  with  the  provisions  of  the  Act 
8,  before  cited,  unless  there  is  some  cl^r  exception 
ed  in  other  provisions  of  the  Act ;  and  there  is  no  such 
on,  unless  it  is  found  in  section  one  hundred  fifteen,  the 
scope  of  which  is  to  repeal  prior  conflicting  laws.- 
ection  contains  the  following  clause:  "AH  laws  and 
f  laws  in  conflict  with  the  provisions  of  this  Act,  except 

laws  creating  salaried  offices  in  certain  counties,  are 

repealed;  provided,  such  salaried  officeors  shall  receive 
pecial  fees  for  their  own  use  as  are  provided  in  this 

There  must  be  some  di&tinetion  between  the  ^^all 
^  *  (Mowed  tmder  the  provisions  of  this  Act  to  any 
or  officers  in  any  county,"  mentioned  in  section  one 
d  fourteen,  and  the  ''special  fees  for  their  oivn  ^iise  as 
yvided  in  this  Act,"  excepted  by  section  one  hundred 
;  or,  in  the  language  of  the  District  Judge,  the  "  excep- 

as  broad  as  the  rule."  How  are  we  to  distinguish  the 
—  those  embraced  by  the  rule,  from  the  latter — those 
[rat  by  the  exception?  We  think  the  language  of  the 
on  furnishes  the  test:  ''Special  fees  for  their  own  use,, 
provided  in  this  Act."  Now  there  are  fees  provided  for, 
eral  terms,  to  be  paid  to  certain  officers,  and  among 
he  fees  in  question,  to  be  paid  to  the  Auditor,  v/ithout 

that  they  shall  be  "for  their  own  use"  Whereas> 
re  other  instances  of  fees  provided  in  the  Act  for  sala- 
Seers,  with  the  further  provision,  in  express  terms,  thal*^ 
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tliey  shall  be  far  ''their  own  use,'*  As  in  section  thirty-1 
'A'hich  provides,  "that  in  counties,  where  the  Tax  Colk 
receives  a  salary,  he  shall  be  allowed  for  his  own  use 
amount  provided  by  law  for  making  said  delinquent  list" 
also,  section  thirty-three  provides,  "  that  in  counties  where 
Tax  Collector  is  compensated  for  his  services  by  a  spe 
salary,  he  may  appoin4;  the  deputies  required  by  this  sect 
and  be  paid  for  his  services  for  collecting  revenue^  under 
section,  for  his  own  use,  as  in  this  Act  provided."  And,  ag 
in  section  one  hundred  fourteen  it  is  provided,  that,  ^' 
Auditor  of  the  Oity  and  Oounty  of  Sacramento  may  retain 
his  ovm  use  the  fees  provided  in  this  Ad  for  making  the  di 
eaie  assessment  roU  of  said  city  and  county/*  Thus,  it  wil 
Been,  that,  in  frequent  instances,  where  it  is  intended  to  | 
the  fe^  to  the  officer  receiving  them  "  for  his  own  use/*  i 
w>  provided  in  express  terms,  and  the  case  is  brought  clej 
within  the  exception.  As  it  is  provided  that  "  all  fees  alio 
under  the  provisions  of  this  Act  to  any  o£Scer,"  etc.,  not  ot 
wise  excepted  must  be  paid  by  such  officer  into  the  con 
treasury,  it  must  be  presumed  that  this  provision  embraces 
cases  where  it  is  not  provided  in  express  terms  that  they  s 
be  for  the  offlcer^s  "own  use."  The  maxim  expressio  un 
etc,  applies.  This  oonsfcruction  gives  room  for  both  the  : 
and  the  exception  to  operate,  while  upon  any  other  construe 
the  exception  would  cover  the  entire  field.  And  this  vie^ 
also  in  harmony  with  the  Act  of  May  18th,  1861,  passed 
day  later  than  the  Eevenue  Act  under  consideration  (L 
1861,  p.  527.)  The  Act  of  May  18th  amends  section  five 
the  Act  of  1868,  before  cited,  but  so  far  as  limitation  of 
compensation  of  the  Auditor  is  concerned,  it  re-enacts  the 
mer  provision  in  the  same  terms,  thus  showing  that  at  the  ( 
of  the  passage  of  this  Act  it  was  contemplated  that  the  sa! 
of  three  thousand  dollars  should  be  a  compensation  in  full 
all  his  servicer 

The  subsequent  amendments  of  1862  are  no  broader  t 
ike  Act  amended  of  1861. 

We  think,  therefore,  that  the  Auditor  is  not  entitled 
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the  fees  in  questicm  for  his  own  use^  and  the  judgment 
rdingly  affinned. 


AEL  THOMPSON  i;,  J.  P.  HOQB,  ato  S.  M.  Wllr 
SON. 


mi  so  QMAjm  SxBsn  nr  Bax  Fbamcimo^-^A  fmoIiiUob  of  Um  Boutf 

iperrlaon  of  the  City  ana  County  of  San  Francisco,  declaratory  of  inten- 

to  grade  a  atreet,  moat  be  preaented  to  the  Prealdent  of  the  Board  for 

ipproTftL 

wiRMMD.-''Cr0tgktim  ▼•  Mcmwm,  S7  Gal.  MS,  aflbmed  as  to  ineceatity 

reaolutlon  of  the  Board  of  Snperrlaora  of  San  Franciaco  of  intention  to 

B  a  atreet  heins  preaented  to  the  Prealdent  of  the  Board  for  hla 

ttare. 

sAi.  from  the  County  Conr^  C&ty  and  Oonnty  of  San 
soo. 

action  was  brought  to  recoyer  of  the  defendants  th^ 
',  of  an  assessment  levied  on  a  lot  belonging  to  the  de^ 
lis  in  San  Francisoo  by  the  Superintendent  of  Publio 

and  Highways^  to  pay  the  plaintiff  for  his  services  in 
;  the  str^t  in. front  of  the  lot 

aldff  recovered  judgment  in  the  Ooiirt  below^  and  the 
mts  appealed.' 

\  Wilson,  and  8.  McCarmeU,  for  Appellants. 

r.  Parker,  tor  Respondent 

he  Gourty  BaonsSy  J.: 

of  the  points  upon  which  the  defenc(ants  rely,  is  that 
olution  of  intention  to  grade  the  street,  which  was 
by  the  Board  of  Supervisors  in  March,  1862,  was  not 
ed  to  the  President  of  the  Board  of  Supervisors  for  his 
il,  and  is  therefore  yoiA.  The  point  was  considered  in 
Ion  V.  Manson,  27  OaL  618,  628,  and  it  was  there  held 
e  Oonsolidation  Act  required  the  resolution  to  be  pre- 
to  the  President  of  the  Board  of  Supervisors,  becauso 
in  ffobstanoe  a  .legislative  act  and  must  be  passed  in  the 
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mode  prescribed  by  law  for  the  paasage  of  an  ordinanca  IT] 
the  authority  of  that  case  the  judgment  must  be  reyeraed. 

Sawtbb,  J,,  concurring  specially: 

In  Creigbton  v.  Manson,  I  dissented  from  {he  construct 
given  to  sections  forty  and  sixty-eight  of  the  Consolidat 
Act  The  members  of  the  Court  who  concurred  in  the  d< 
fiion  on  that  point  in  Oreighton  v.  Manson,  after  further  c 
oussion  have  affirmed  the  ruling  at  the  present  term  in  Crei 
tan  V.  Lwurrence.  I  regard  the  point  as  now  finally  settled  a 
not  open  to  further  discussion*  On  this  ground  I  concur 
the  judgmenL 


MATHEW  TAEPT  v.  J.  M.  SHEPHERD. 

Mmtmcm  or  Yaluu  or  Pbofeitt  ni  OnnNBACKii. —  In  an  Mtton  to  ree« 

poMMslon  of  peroonal  propertj*  the  plaintiff  may  neoTcr  Iti  Talae  In  Uni 

:    Btataa  legal  tender  notea. 

Tauti   of   Pbopbbtt   in    Lbqal  TairDaa   Noraa. —  One   nnlawfally   conTerl 

propertj  .doea  not  aaataln  any  Injury  If  the  jnry.  In  an  action  to  reee 

of  tha  aaaM^  tad  Ito  Talne  Im  United  Btataa  legal  tender  do 


Appeai*  from  the  District  Courts  Third  Judicial  Distri 
Santa  Ou2  County. 

PlaintifF  recovered  judgment  in  the  Oourt  below,  and  < 
fendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Pechham  A  Poyns,  for  Appellant,  argued  that  if  the  billii 
table  was  worth  five  hundred  dollars  in  gold,  it  was  worth 
more  as  matter  of  law  in  legal  tender  notes,  and  that  the  x 
mission  of  testimony  that  the  billiard  table  was  worth  more 
one  standard  than  another  violated  the  rule  that  all  standai 
were  equal,  and  cited  CarperUier  v.  Athertan,  26  Cal.  564. 

<  Julius  Lee,  for  Bespondent,  aigued  that  as  the  ]udgm« 
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oly  be  eiiforced  in  legal  tender  notes,  the  plaintiff  was 
to  be  made  whole  by  recovering  such  sum  as  woidd 
lim  to  buy  similar  property^  and  cited  Spencer  et  oL  r. 
,  28  CaL  276. 

iie  Court)  SHAFrxB,  J.t 

Bfvin  for  a  billiard  table.  The  plaintiff  ha-ving  intro- 
evidence,  without  objecticm,  to  the  effect  that  the  table 
>rth  five  hundred  dollars  in  gold  coin,  proposed  and 
to  prove  its  value  in  legal  tender  notes.  The  defend- 
ected  to  the  testimony  on  the  ground  that  it  was  in- 
mt  and  inadmissible  for  the  plaintiff  to  prove  the  value 
J  tenders  after  proof  of  the  value  in  gold  coin.  The 
>Tk  was  overruled)  and  the  witness  testified  that  the 
as  worth  twelve  or  thirteen  hundred  dollars  in  green- 

eding  the  testimony  to  have  been  improperly  admitted^ 
yvious  that  no  substantial  right  of  the  defendants  was 
ced  thereby.  The  defendants  were  bound  to  pay  the 
I  the  value  of  the  properly  converted  in  lawful  money 
United  States.  They  are  not  required  by  the  judg- 
0  pay  anything  more  than  that,  nor  to  do  anything 
Lt  The  gold  and  greeuiback  values  of  the  table  were 
IB  by  legal  conclusion,  and  so  long  as  the  amount  re- 
does not  exceed  but  falls  short  of  the  value  in  l^^l 
as  testified  to  by  the  witnesses,  we  cannot  perceive  that 
ustice  has  been  done.  How  can  it  be  said  that  a  jud^ 
or  nine  hundred  and  fifty  dollars,  payable  in  curren<^, 
st,  when  it  is  sustained  by  uncontradicted  evidence  that 
uiy  sustained  by  the  plaintiff  exceeded  that  sum  by  at 
vo  hundred  and  fifty  dollars.  The  case  is  within  the 
le  of  Spencer  et  dL  y.  Prindle,  28  Oal.  270* 
nnent  affirmed. 
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THE  PEOPLE  V,  THE  ALAMEDA  TURNPIKE  EOi 

COMPANY. 

intTiai  OP  A  Mono  bt  ICaiu — ^A  partj  nlylng  upon  a  Mrrice  of  a  no 
by  mall  moat  ahow  a  atrlct  compliance  wlUi  tha  prorlaloni  of  tha  atai 
In  maklnc  aarrlcai 

AvnoATiT  OF  SBBTXOi  C9  NoRcn  B^  Maxu — ^An  ikffidaylt  of  aerrlce  o 
notlca  of  appeal,  by  mall,  moat  atate  that  there  la  a  regular  communica 
by  mall  between  the  place  of  realdence  of  the  peraen  making  the  eer 
and  the  reaktonce  of  the  peraon  upon  whoa  It  la  to  be  lerred. 

Appbai.  from  the  DiBtrict  Courts  Third  Judicial  Distar 
Santa  Clara  Oounly. 

The  defendant  recovered  judgment  in  the  Court  below,  f 
the  plaintiff  appealed. 

The  other  facta  are  stated  in  the  opinion  of  the  Court 

J.  G.  MeOvJlough,  Atiomey-Oeneral,  and  R.  P.  Peckh 
for  Appellants,  argued  that  the  Court  should  take  judi( 
knowledge  of  the  fact  that  there  was  a  regular  communicati 
by  mail,  between  San  Jofl6  and  San  Francisco,  and  citec 
OreenL  on  £v.  6 ;  6  ConcL  612 ;  Weaver  y.  McElhenrum, 
Miss.  89 ;  Wright  v.  Philips,  2  Green  (Iowa,)  191 ;  Chapn 
T.  Wilber,  6  Hill,  476;  People  v.  Brenae,  7  Cow.  429;  1 
Hipes  T.  Gockron,  18  Ind.  176. 

.  Patterson,  WdUaee  A  Stow,  for  Bespondent,  argued  that 
record  should  show  that  there  was  a  regular  communicati 
by  mail,  between  the  plaoea  mentioned. 

Bj  the  Courts  Cubbbt,  O.  J«: 

When  this  case  was  called  for  aigument  the  defenda 
counsel  presented  to  the  Court  excepti(»i%  to  the  effect  1 
no  proper  evidence  of  the  service  of  notice  of  appeal  app( 
in  the  transcript,  which  exceptions  were  duly  taken  and  f 
in  accordance  with  a  rule  of  the  Court 

The  notice  of  appeal  contained  in  the  transcript  is  in  1 
fonn,  but  the  evidence  that  a  copy  of  such  notice  waa  ser 
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Opinion  of  the  Conrt  — Corr^,  C  J. 

B  attomeys  for  the  defendant  U  an  affidavit  which  pur- 
to  hare  been  annexed  to  the  notice  filed,  in  the  following 
and  figoree: 

ra  OF  Caufobhia,  ) 

County  of  Santa  Clara,  > 
,  R  F.  Feckham,  do  aolenmly  swear  that  I,  on  the  25th 
f  January,  A.  P.  1866,  after  the  forgoing  notice  had 
Sled  with  the  Glerk  of  the  District  Court  of  the  County 
Dta  Clara,  served  a  true  copy  theroof  on  Fatterson,  Wal- 
b  Stow,  attorneys  for  the  defendant,  by  depositing  said 
inclosed  in  an  envelope  and  directed  to  said  Fatteison, 
ce  &  Stow,  at  San  Francisco,  their  place  of  residence,  in 
ost  Office  at  San  Jos£,  my  place  of  residence,  and  pce- 
g  postage.*' 

)  affidavit  was  signed  by  R.  F.  Feckham  and  sworn  to 
)  a  proper  officer  on  the  day  last  named  and  filed  in  the 
of  the  Clerk  of  the  District  Court  on  the  same  day. 
LOtice  itself  is  signed  with  the  name  of  *^  John  G.  McCul*- 
I  Attorney-General,"  and  "R  F.  Feckham,  of  counsel.'* 
)  three  hundred  and  thirty-seventh  section  of  the  Practice 
rovides  the  mode  of  taking  an  appeal,  in  the  following 
:  '^  The  appeal  shall  be  made  by  filing  with  the  Clerk 
I  Court  with  whom  the  judgment  or  order  appealed  from 
ered,  a  notice  stating  the  appeal  from  the  same  or  some 
hereof,  and  serving  a  copy  of  the  same  upon  the  adverse 
or  his  attorney." 

)  service  of  written  notices  and  other  papers,  except 
al  and  final  process,  and  except  subpoenas,  writs,  etc., 
be  made  on  the  attorney  of  a  party,  provided  he  has 
red  by  attorney.  (Fractice  Act,  Sees.  619,  623,  524.) 
r  certain  specified  circumstances  the  service  of  notices 
le  made  through  the  maiL  Service  by  mail  may  be  made 
the  person  making  the  service  and  the  person  on  whcnn 
0  be  made  reside  in  different  places,  between  which  there 
gular  communication  by  mail.  (Fractice  Act,  Sec.  621.) 
ive  hundred  and  twenty-second  section  of  the  Practice 
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Opinion  of  the  Court  —  Currey,  C.  J. 


Act  specifies  with  particularity  the  manner  of  service  by 
as  follows:  "In  case  of  service  by  mail,  the  notice  or 
paper  shall  be  deposited  in  the  Post  Office,  addressed  t< 
person  on  whom  it  is  to  be  served,  at  his  place  of  resid 
and  the  postage  paid.     In  such  case  the  time  of  service 
be   increased    one   day   for   every   twenty-five   miles   dis 
between  the  place  of  deposit  and  the  place  of  address; 
vided,  that  service  in  every  case  shall  be  deemed  oomplc 
the  end  of  ninety  days  from  the  date  of  its  deposit  in  the 
Office." 

The  statute  prescribes  in  detail  what  a  party  shall  d 
order  to  effect  an  appeal  from  a  District  Court  to  the  Sup 
Court  The  notice  of  appeal  must  be  filed  and  a  copy  si 
on  the  attorney  for  respondemt,  if  he  has  an  attorney; 
then,  to  render  the  appeal  effectual,  the  appellant  must  fi 
undertaking  with  sureties  or  deposit  with  the  Clerk  a  c*^ 
sum  of  money  within  five  days  after  the  notice  of  appe 
filed.  (Practice  Act,  Sees.  337  and  338.)  It  should  a] 
in  evidence  from  the  record  that  the  copy  of  the  noti( 
iappeal  was  served;  otherwise  it  cannot  be  intended  this  ( 
has  any  jurisdiction  in  the  premises.  (Franklin  v.  Rein 
Cal.  340;  Buffendeau  v.  Edmundson,  24  Cal.  94.) 

Under  the  New  York  statute  regulating  the  mode  of  se: 
notices  and  papers,  which  is  the  same  as  section  five  hur 
and  twenty,  five  hundred  and  twenty-one,  and  five  hui 
and  twenty-two  of  our  Practice  Act,  the  Courts  of  that 
have  uniformly  held  that  a  party  relying  upon  a  servic 
mail,  or  otherwise  than  by  actual  service  on  the  proper 
son,  must  show  a  strict  compliance  with  the  requiremen 
the  statute.  (New  York  Code,  Sees.  409,  410,  411;  Bn 
Nicholson,  1  How.  Pr.  R.  158;  Schenck  v.  3fcKie.  4  How.  T 
247;  also,  1  Hill,  217,  218;  25  Wend.  677;  Birdsall  v.  Tayl 
How.  Pr.  R  89;  Paddock  v.  Behee,  2  Johns.  Cas.  117.) 
will  be  observed  that  by  the  five  hundred  and  twentj 
section  of  the  Practice  Act,  service  by  mail  is  good  only  v 
the  person  making  the  service  and  the  person  on  whom 
to  be  made  reside  in  different  places,  between  which  there 


OTTO  WALTHER  v.  LEOPOLD  RABOLT. 

f  CAMMor  HOLD  Ofucb.— ^Ab  Allen  It  not  eligible  to  an  office  In 
State. 

OF  AuncAGn. — Brldence  that  a  person  was  In  Germany,  llrlns 
German  parente,  when  six  years  old,  and  that  he  remained  In  Ger- 

nntU  he  was  eighteen  yeara  old,  when  he  came  to  the  United  States, 
that  he  could  not  then  speak  the  English  language,  la  safflclent  to 
^  Ue  Court  in  finding  that  ha  was  an  alien  bom. 

BAL  from  the  County  Court,  Eleventh  Judicial  District, 
r  County. 

16  general  election  held  on  the  6th  day  of  September, 
lie  defendant  was  elected  Treasurer  of  the  County  of 
r  for  the  term  of  two  years,  to  Qonunenoe  Ojp.  the  first 
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Opinion  of  the  Court  —  Currey,  C.  J. 

oommunication  by  maiL  The  affidavit'  of  Feckham 
t  show  that  there  was  a  regular  oommunication  by  mail 
1  his  place  of  residence  and  the  place  of  the  re^si donee 
defendant's  attorneys,  nor  that  there  was  any  oommu-^ 

1  whatever  by  mail  between  the  two  places;  and  we  ^ 

judicially  know  or  intend  that  there  was.     The  affi-  f 

Ills  to  show  that  the  service  attempted  to  be  made  was 

i     Where  service  is  sought  to  be  made  by  mail  it  ^ 

Etppear  that  the  conditions  on  which  its  validity  depends 

stence ;  otherwise  the  evidence  must  be  held  insufficient-  I     m 

»lish  the  fact  of  service.  ' 

defendant's  counsel  make  another  objection  to  the 
service  of  a  copy  of  the  notice  of  appeal,  which  is  that 
dvent  could  service  be  made  on  the  attorneys  of  the 
int  by  depositing  a  copy  of  the  notice  in  the  Post  Office  1 1    ^ 

Jos6,  because  that  was  not  the  place  of  residence  of  m 

x)mey-General,  who  was  the  plaintifF's  attorney.     We 
deem  it  necessary  to  examine  this  objection,  inasmuoh 
irst  considered  disposes  of  the  case, 
iecide  the  objection  of  the  defendant  weU  taken,  and 
be  case  dismissed* 
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WAIiTHER    V.    RaBOLT. 


[Sup. 


Argument  for  Appellant. 


Monday  of  March,  1866.    He  afterwards  took  and  subscril 
the  oath  of  office,  and  gave  the  bond  required  by  law. 

The  plaintiff,  who  was  a  qualified  elector,  on  the  9th  day 
December,  1866,  filed  in  the  office  of  the  County  Clerk  of  » 
county  a  statement,  contesting  the  right  of  the  defendant 
hold  the  office,  on  the  ground  that  he  was  an  alien.  1 
County  Judge  appointed  a  special  term  of  the  County  Coi 
to  be  held  on  the  21st  day  of  December,  1865,  to  hear  a 
determine  the  contest  The  defendant  answered,  denying  tl 
he  was  an  alien.  The  plaintiff,  to  prove  the  alienage 
defendant,  introduced  as  a  witness  George  Axtman,  who  tes 
fied  as  follows: 

^I  reside  in  Amador  County;  am  acquainted  with  defei 
l^iit,  Babolt  I  first  became  acquainted  with  him  in  1 
Duchy  of  Baden,  in  Germany,  Europe;  he  lived  under  1 
Duke  of  Baden;  we  used  to  go  to  school  together  when 
were  boys.  His  parents  were  Germans;  defendant  was  alx 
six  years  old  when  I  first  knew  him;  it  was  at  Sherlburg, 
Baden;  he  lived  there  until  he  was  seventeen  or  eight< 
years  old;  he  then  came  with  me  to  the  United  States 
1851;  he  then  spoke  the  German  language — did  not  spe 
any  English;  his  father  died  when  defendant  was  six  or  eij 
years  old;  he  died  at  Sherlburg,  in  Baden;  we  first  came 
New  York,  and  stayed  there  two  days ;  then  went  to  Philac 
phia;  I  think  defendant  stopped  there  a  year  and  a  half 
think  defendant  came  to  California  first:  I  saw  him  first 
this  State  in  1856.'' 

Defendant,  by  his  attorney,  objected  to  the  testimony; 
Court  overruled  the  objection,  and  defendant  excepted. 

The  plaintiff  then  rested. 

The  Court  gave  judgment  annuling  and  setting  aside 
election  of  defendant 

The  defendant  appealed, 

H.  JET.  Barlleyy  for  Appellant,  argued  that  the  evidence  < 
not  warrant  the  finding  that  the  defendant  was  an  alien,  i 
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▲fioment  for  Bcapondent 

TTj  &  Knapp's  Contested  Election  Cases,  147,  and 

e  V.  Beachno,  6  Blackford,  488.    He  also  contended^ 

lie  common  law  an  alien  could  not  make  the  laws  of 

Y  to  which  he  had  emigrated,  but  that  this  was  the 

ability  imposed  on  him  at  common  law,  citing  1  r 

Abridgment,  19&-201,  and  that,  as  by  our  Constitu-  i^ 

Goyenior,  members  of  the  Legislature,  and  electors  ^ 

uired  to  be  citizens  of  the  United  States,  and  these 

•sons  who  were  concerned  in  making  laws,  and  no 

lification  was  imposed  <m  those  holding  other  offices, 

ence  was  that  it  was  the  intention  to  allow  aliens  to 

nr  offices  not  having  loeislatiye  duties  attached  to 


ty  <£  Tilden,  for  Bespondent,  as  to  the  evidence  of 
argued  that  defendant  having  emigrated  from  a  for- 
Dtry,  the  presumption  was  that  he  was  bom  theve^ 
naturalizatioin  being  a  matter  of  record  could  never 
ned,  and  cited  Jackson  v.  Wright,  4  John.  76. 
alienage  disqualifying  a  person  from  holding  office^ 
I  argued  that  this  diL:]aalification  was  not  the  result 
mstitutional  or  statutory  provision,  as  the  only  officeors 
[  to  whom  there  was  an  express  requirement  of  dtisen- 
h.e  Constitution  were  Governor,  Lieutenant  Oovemor, 
ibers  of  the  Legislature,  and  by  the  law.  Judges  of 
■eme  and  District  Courts;  but  diat  such  disqualifica* 
the  natural  offspring  of  the  common  politictd  law  of  W 

and  of  this  coimtry,  by  which  all  aliens  were  pro-  Jl 

?rom  the  exercise  of  the  right  of  suffrage  and  the  m 

>f  public  office,  unless  such  right  was  expressly  given  ^ 

the  C<mstitution  or  laws  of  iJie  State  in  which  they  ^ 

and  cited  1  Kent  Com.  473;  2  lb.  64;  Bouvier's 
^  title  Alien;  DctH  y.  Beecker,  6  John.  882}  and  7 
& 
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# 


V  Opinion  of  tho  Court  —  Sawyer,  J. 


'By  the  Court,  Sawteb,  J.: 

The  evidence  is  sufficient  to  justify  the  finding  that 
defendent  is  an  alien.    (Jackson  v.  Wright,  4  John.  79.) 

The  only  other  question  is,  whether  an  alien  is  eligible 
the  office  of  County  Treasurer,  It  may  be  said,  genera 
that  the  right  to  vote  and  of  eligibility  to  office,  are  politi 
and 'in  some  sense  oorrelative  rights.  At  common  law  an  a] 
had  no  recognized  political  rights.  He  was  permitted  to  en 
ce^ain  civil  rights,  but  even  these  were  hedged  in  by  m; 
restrictions  and  limitations.  The  English  common  and  sU 
tory  law  was  very  chary  of  extending  political  privileges 
those  who  were  aJien  bom;  so  much  so,  that  when  an  al 
was  naturalized  by  Act  of  Parliament,  a  proviso  was  appen 
excluding  him  from  lK)lding  office — a  consequence  which  wo 
otherwise  follow  as  a  matter  of  course  from  the  naturalizati 
Indeed,  so  important  was  this  exclusion  considered,  that  tb 
was  a  statute  expressly  prohibiting  the  introduction  into  I 
liament  of  any  bill  for  the  naturalization  of  an  alien  unles 
contained  such  a  provisa  When  it  was  considered  adviss 
to  grant  this  great  boon — ^the  capacity  to  hold  office — ai 
matter  of  especial  favor  to  some  distinguished  foreigner  ab 
to  be  naturalized,  it  was  accomplished  in  this  wise:  An  . 
was  first  passed,^  repealing,  as  to  the  party  designed  to  be  tl 
honored,  the  clause  of  the  statute  inhibiting  the  introduct 
of  a  proper  bill  for  the  purpose ;  and  an  Act  was  then  pas 
without  exceptions.  Thus,  then,  it  appears  that  ^neithei 
denizen  at  conmion  law,  nor  a  naturalized  citizen  under 
gi^eral  statutory  law  of  England  can  hold  office.  A  fortu 
an  alien  cannot  (Bex  v.  De  Mierre,  7  Burr.  2,788;  1  £ 
Abgt,  Let  B.  p:  200  and  note;  1  Black.  Com.  374.)  i 
such  we  understand  to  be  ihe  common  law  in  force  in  the  otl 
States  in  respect  to  aliens,  where  not  in  any  particular  mc 
fied  by  ccmstitutional  or  statutory  provisions.  And  such 
also  understand  the  law  to  be  with  reference  to  political  rig 
in  all  civilized  countries.  (Cushing's  Law.  Legis.  Ass.,  Se 
34,  S2,  S6;  Yattel's  Law  of  X.  1,  Chap.  19,  Sec  214; 
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!}om.  84;  Bouv.  Law  Die,  title  "Alien  ;'*  Dorst  t. 
6  John.  332;  Bearcy  v.  Grave,  15  Cal.  117.)  We 
no  constitutional  or  statutory  modification  of  the 
law  in  this  State  as  to  the  pcditioal  rights  of  aliens, 
question  is  so  well  discussed  under  the  second  head  in 
nt's  hrief  that,  without  repeating  the  argument,  upon 
>ns  there  stated  and  authorities  cited,  in  addition  to 
)  already  been  said,  we  hold  the  defendant  to  be  ineli- 

lows  that  the  judgment  must  be  affirmed,  and  it  is  so 


i 
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CB80N,  J.,  concurring: 

)olitical  power  is  inherent  in  the  people,^  (Art.  I,  Sec 
3  Constitution,)  and  those  who  are  not  of  the  people 
)  no  share  in  it  The  people  are  such  as  are  bom  upon 
by  whom  and  for  whom  in  the  first  place  the  Govem- 
is  ordained,  and  such  persons  of  foreign  birth  as  may 
assume  the  obligations  of  a  citizen  by  complying  with 
I  of  naturalization  as  enacted  by  Congress.  If  they 
:>  secure  political  rights  they  must  cease  to  be  aliens 
^me  citizens  in  the  mode  there  prescribed.  Until  then 
i  neither  vote  nor  hold  office;  they  can  neither  choose 
hosen,  for  that  is  to  exercise  political  power,  and  they 
of  the  people,  who  alone  may  exercise  it  In  the 
)f  things  this  must  be  so,  and  cannot  be  otherwise, 
y  force  of  some  positive  law..  None  ^uch  exists.  Ry 
17  of  Article  I  of  the  Constitution,  foreigners  wlu) 
m  or  might  thereafter  become  bona  fide  residents  of 
te,  are  vested  with  the  civil  rights  of  native  bom 
as  to  the  possession,  enjoyment  and  inheritance  of 
;  but  neither  there  nor  elsewhere  are  they  clothed  with 
of  the  political  power  which  is  inherent  in  the  people, 
ed  upon  any  terms  other  than  those  of  allegiance  to 
ite  in  the  management  of  public  affairs, 
sur  in  the  judgpient 
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ArgomMit  for  Appellant 


W.  BOULWAEE  v.  0.  C.  CRADDOCK,  JAMES  O. 
HAKRIS,  AOT  SAMUEL  H.  PIPPIN. 

DmcAND  ON  Shsbut  iob  PBOpnrrr  Wbohgfitllt  Takbn. — If  a  Sheriff, 
▼Irtiie  of  an  ezeeutton,  Miaea  the  property  of  a  peraon  other  than 
judgment  debtor,  whether  by  mistake  or  design,  it  is  not  necessary  for 
owner  of  the  property  thus  aeised  to  make  a  demand  on  the  Sheriff  be 
oammenelnf  anlt 

Afpsal  from  the  District  Courty  Tenth  Judicial  Distr 
Sutter  County. 

This  was  an  action  brought  against  Craddock^  a  Const£ 
in  Sutter  Counly,  and  his  bondsman,  to  recover  the  value 
two  horses  alleged  to  have  been  wrongfully  seized  and  sold 
Craddock  as  such  Constable. 

The  plaintiff  was  the  owner  of  the  horses,  and  in  May,  18 
they  strayed  away  from  his  premises,  and  continued  to  gr 
on  uninclosed  lands  until  July,  1865,  when  one  Wm.  Ea 
took  them  into  his  possession.  On  August,  1865,  defend 
Craddock,  as  Constable,  received  an  execution  in  favor 
George  Fry  and  against  said  Eaton,  and  finding  the  horses 
Eaton's  possession,  and  supposing  they  were  his  property,  sei 
them,  and  on  the  14th  of  August  sold  them  as  Eaton's  pr 
erty.  The  plaintiflF  was  not  informed  of  the  seizure  and  sale 
his  horses  until  fifteen  days  after  they  had  been  sold,  when 
informed  Craddock  that  he  owned  the  horses,  and  asked  I 
where  they  were,  and  Craddock  told  him  who  the  purcha 
was  and  where  he  lived.  Plaintiff  did  not  make  any  demi 
on  Craddock  for  the  horses  or  their  value  before  bring 
suit 

The  Court  below  held  that  a  demand  was  necessary  to  enti 
plaintiff  to  recover,  and  gave  judgment  for  defendant 

Plaintiff  appealed. 

L.  J.  Ashford,  tot  Appellant,  contended  that  the  seizure  t 
wrongful  and  no  demand  was  necessary,  and  cited  Ackee 
Campbell,  23  Wend.  372;  and  Ledley  v.  Eays,  1  Cal.  1( 
Hilliard  on  Torts,  382-3 ;  Bond  v.  Ward,  7  Mass.  125 ;  a 
Seriber  v.  MaHen,  11  Cal.  303. 
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irt,  for  EespondentB,  argaed  that  the  Sheriff  having 
^e  property  in  the  poeseesioin  of  the  judgment  debtor, 
ing  seized  it  without  knowledge  that  it  belonged  to 
y  WES  not  a  trespasser,  and  that  a  demand  was  neces- 
d  cited  Kelly  y.  Scannell,  12  CaL  75 ;  Taylcr  v.  Bey- 
Cal.  514;  Crocker  on  Sheriffs^  Ste.  846;  and  HuU  v. 
1  Eeman,  508. 

le  Ooort^  Shavtxb,  J.: 

L  action  against  a  Sheriff  for  a  seiznxe  and  ccmversion 
ilaintiff's  propearty,  taken  under  process  against  a  third 
a  demand  upon  the  defendant  prior  to  the  bringing  of 
*  is  not  necessary  to  a  recovery.  The  Sheriff  having 
ied  his  process,  and  whether  by  mistake  or  design  will 
[>  difference,  stands  in  ,the  position  of  every  other  tres- 
and  is  liable  to  an  action  ^e  instant  the  trespass  is 
sed.  The  circumstance  that  the  proper^  was  in  the 
on  of  the  execution  debtor  at  the  date  of  the  seizure  I'         * 

I  to  nothing  except  upon  proof  of  fraud  or  commix-  % 

The  rule  of  the  conmion  law  is  correctly  stated  in  •       *^ 

V.  Hays,  1  CaL  160,. and  the  correctness  of  that  deci- 
impliedly  recognized  in  Daumiel  v.  Oarham,  6  Cal.  44. 
tement  of  facts  in  Taylor  ▼.  Seymour,  6  CaL  512,  is 
ct;  but  if  that  case  is  to  be  understood  as  laying  down 
ent  rule,  then  we  prefer  to  follow  Ledley  v.  Hays, 
so  Codman  v.  Freeman,  8  Cush.  814;  and  Aekee  v. 
U,  23  Wend.  371.) 

W        ill 

judgment  is  reversed,  and  the  Court  below  is  directed  .^      || 

\T  judgmmt  upon  the  findings  in  favor  of  the  plainti£L  ^      ^.^ 

rustice  Rhodsb  expressed  no  opinioik  ,1 
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ALLEN  T.  WILLSON  v.  ASAPH  CLEAVELAKD 

Whbn  Motion  mat  bs  made  to  Vacatb  a  Dbfault.— A  motion  maj  be 
to  set  aside  a  defanlt  entered  bj  the  Clerk,  at  anj  time  before  final  jad| 
Is  rendered  In  the  action,  notwithstanding  the  Court  has  adjourned  fo 
term   at   which   the  default  was  entered,   before  the  motion   is   ma4 
vacate  It. 

Jdbisdxction  to  opaif  DarAULr. — The  Court  does  net  lose  jurisdictio 
vacate  a  default  because  the  term  at  which  it  was  entered  has  adjou 
unless  final  judgment  has  been  entered  in  the  action. 

When  a  Default  bntebbd  bt  the  Clbbk  is  Void.— Where  the  defei 
moves  to  compel  the  plalntlfP  to  elect  which  count  of  the  complaint  Im 
go  to  trial  on,  and  the  Court  makes  an  order  extending  the  time  to  ai 
until  the  decision  of  the  motion,  and  the  motion  is  sustained,  a  defni; 
the  defendant,  entered  by  the  Clerk  in  less  than  ten  days  after  the  pis 
serves  notice  of  his  election.  Is  void,  and  the  Court  may  set  It  aslds 
suggestion,  without  any  aflSdavit  of  merits. 

Dbpault  entebbo  bt  the  Clbbk. — ^The  Clerk,  in  entering  a  default, 
merely  in  a  ministerial  capacity,  and  exercises  no  judicial  functions. 

Sbbvice  of  Copt  of  Ambndkd  Complaint. — When  the  defendant  is  all 
time  to  answer  until  the  plaintiff  elects  on  which  count  of  the  complal] 
will  go  to  trial,  the  plalntifT  should  serrt  a  copy  of  the  complaint, 
notice  of  his  election. 

RnuNDANT  Mattbb  IN  A  COMPLAINT. — ^Biattcrs  of  svldence  and  mmeee 
matters  of  description  of  demanded  premises,  should  be  strickeB  oat 
complaint  to  recover  possession  of  land. 

810NATDBB  of  Attobnbt  to  Answbb. — If  the  answer  has  the  slgnatni 
the  attorney  of  record  and  that  of  an  associate  attorney  attached  to  It 
Court  will  not  strike  It  out.  The  Court  will  not  try  the  question  wh 
the  signature  of  the  attorney  of  record  was  put  there  by  himself,  or  b 
associate  without  his  authority. 

8BTBBAL  Defenses  set  up  in  Answeb. — ^The  defendant  In  ejectment 
deny  the  title  of  the  plaintiiT,  and  also  plead  the  Statute  of  LImltal 

Pboof  of  Abandonment  without  Pleading  it. — Where  the  strict  legal 
Is  not  involved,  and  the  plaintiff  relies  upon  a  right  to  recover  founded 
naked  possession,  the  defendant  under  the  general  Issue,  without  plei 
abandonment,  may  prove  an  abandonment  of  the  premises  by  the  pis 
before  the  defendant's  entry. 

COKCLUSIVENESS      OF      JUDGMENT      IN      ACTION      OV      UNLAWFUL      DETAINS! 

judgment  against  a  defendant  In  an  action  of  unlawful  detainer  for  bo 
over  after  the  termination  of  a  lease,  and  a  restitution  under  the  judgi 
not  not  estop  the  defendant  in  an  action  of  ejectment  afterwards  bn 
against  him  by  the  same  plaintiff  or  his  grantee,  firom  proving  a  prior 
session  In  himself. 

When  Tenant  is  Released  fbom  thb  Dstoppel. — The  estoppel  again 
tenant  In  favor  of  his  landlord's  title  does  not  endure  longer  thai 
tenant's  possession  under  the  lease.  When  the  tenant  restores  the  p< 
sion  to  the  landlord,  he  Is  released  from  the  estoppel,  and  If  he  b 
paramount  title,  may  bring  It  forward,  ^ 

■tidence  to  BEnuT  Pboof  of  Alleged  Abandonment. — If  the  plahiti 
ejectment  relies  on  prior  possession,  and  the  dafendsBt  attempts  to  ] 
abandonment  by  the  pialmt/ff  before  his  entry,  the  plaintiff  should  be  all 
•  »*<«•  nogs  la  proving  facts  and  drcnmstanees  to  rcbat  the  al 
ahandonment. 
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LL  from  the  District  Courts  Third  Judicial  DiBtricty 
L  County. 

nent  to  recover  a  tniet  of  land  in  Alameda  County. 

immouB  waa  served  bj  the  Sheriff  in  Alameda  County, 

er  27th,  1862,  and  filed  with  the  Clerk  the  same  day.  1 

er  Campbell  appeared  as  fittomey  of  record  for  the  ^ 

it,  and  on  the  19th  day  of  November,  1862,  an  order 

le  in  open  Court  x>ermitting  the  plaintiff  to  file  an 

complaint     February  12th,  1863,  plaintiff  filed  an 

complaint  containing  three  coimts.  February  18th, 
«  Campbell,  attorney  for  defendant,  gave  plaintiff's  '^ 

notice  that  he  would  move  the  Court  at  the   next  ^ 

compel  plaintiff  to  elect  which  of  the  three  counts 
somplaint  be  would  abide  by,  and  to  strike  out  the 

ie  same  day  the  Judge  made  an  order  allowing  the 
tt  until  the  determination  of  the  motion  to  answer  the 

it.     On  the  first  day  of  the  March  term  the  Court  t^ 

motion  under  advisement,  and  on  the  19th  of  March  |^ 

the  moticm  so  far  as  to  compel  the  plaintiff  to  elect  on  ^ 

[>unt  he  would  proceed.     On  the  80th  of  March  the 

fifed  and  served  on  defendant's  attorney  a  written 
t  to  the  effect  that  he  elected  to  proceed  on  the  first 
:  the  complaint     On  the  3d  of  April  the  plaintiff's 

filed  an  affidavit  in  the  Clerk's  office,  stating  that 
Y  12th,  1863,  he  had  filed  and  served  an  amended 
it,  and  that  March  80th,  1863,  he  had  served  on 
it's  attorney  notice  that  he  elected  to  proceed  on  the 
nt  of  the  complaint,  and  that  no  answer  or  demurrer 
I  served  in  the  cause,  and  applied  to  the  Clerk  to  enter  >•«       " 

ddant's  default  for  not  answering,  whereupon  the  Clerk  "**       j 

mch  default  The  March  term  of  the  Court  continued 
)ril  5th,  and  the  July  term  following  continued  from 
h  until  July  28th.  July  28th,  W.  W.  Crane,  as  attor- 
l   counsellor,  licensed  to  practice  in  all    the    Courts, 
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moved  the  Courts  on  behalf  of  defendant^  to  set  aside  the 
fault  The  motion  was  made  on  the  papers  on  file,  tor 
reason  that  the  Clerk  had  no  authority  to  enter  the  same. 
The  Oourtj  on  the  16th  day  of  November  following,  b 
the  first  day  of  the  November  term,  granted  the  motion, 
allowed  the  defeoidant  to  answer.  The  answer  of  the  def 
ant  was  then  filed,  signed  "A  Campbell  and  W.  W.  Cr 
attorneys  for  defendant*'  At  this  time  W.  W.  Crane's  n 
had  not  been  entered  as  attorney  of  record  for  defendant 

At  the  November  term  after  the  answer  was  filed  the  pi 
tiff  moved  to  strike  it  out,  because  not  signed  by  the  defenc 
or  his  attorney  of  record,  and  based  the  motion  on  his  affid 
that  A.  Campbell,  on  the  21st  of  November,  had  informed 
that  he  had  filed  no  such  answer^  and  had  not  authorized 
person  to  file  an/y  answer  in  his  name,  or  sign  his  name  to 
answer  in  the  case.  The  motion  was  heard  on  the  answer 
the  affidavit)  and  the  Court  denied  the  same. 

The  answer  contained  a  denial  of  the  allegations  <^  the  < 
plaint,  and  set  up  as  new  matter  the  Statute  of  Limitati 
The  plaintiff  then  moved  the  Court  to  compel  the  def  endai 
elect  whether  he  would  abide  by  the  denials  in  the  answe 
the  new  matter.    The  Court  denied  the  motion. 

The  Court,  on  the  16th  of  November,  1868,  as  a  part  oi 
order  setting  aside  the  default^  and  as  an  addition  the 
made  an  order  striking  out  that  part  of  the  complaint  retu 
as  follows: 


''  The  land  which  the  plaintiff  seeks  to  recovBr  in  this  i 
is  all  of  the  land  (except  that  part  now  in  the  possessio] 
Asaph  Cleaveland)  recovered  by  Jacob  F.  Miller  from  the 
defendant,  McDonald,  and  the  said  Asaph  Cleaveland,  in 
County  Court  of  Alameda  County,  in  a  suit  wherein  the 
Miller  was  plaintiff,  and  the  said  Cleaveland  and  McDo 
were  defendants,  begun  originally  in  a  Justice's  Court  of 
county,  against  the  said  Cleaveland  and  McDonald,  as  teni 
holding  over  after  the  expiration  of  their  term,  and  is  ihe  i 
land  described  in  the  oomplaint  filed  on  the  11th  day  of 
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1856,  in  this  Court,  in  which  the  said  Powell  was 
■,  and  the  said  Jacob  F.  Miller  waa  defendant" 

)lainti£F  averred  in  his  complaint,  that  on  the  first  day 

mber,  1856,  he  was,  and  for  a  long  time  had  been  and  ^ 

^  to  be,  xmtil  the  ouster  alleged,  the  owner  and  in  £ 
m  of  the  demanded  premises.    The  ouster  was  alleged 

occurred  on  or  about  the  first  of  January,  1S57.  ^ 

plaintiff,  to  maintain  his  case,  gave  in  evidence  the  ^ 

it  roll  in  an  action  tried  in  the  Oounty  Court  of  Ala-  ^ 

)unty,  on  appeal  from  Justice's  Court,  in  May,  1855,  in  tfi 

acob  F.  Miller  was  plaintiff,  and  this  defendant.  Cleave-  •* 

d  one  Powell  McDonald,  were  defendants.    T^  action  ^ 

ught  by  Miller,  as  landlord,  against  Cleaveland  and  %i 

dd,  as  tenants,  for  holding  over  after  the  expiration  of  ^^ 

ase,  to  recover  possession  of  a  larger  parcel  of  land,  m 

[g  the  demanded  premises.    Miller  recovered  judgment,  ^ 
rit  of  restitution  was  issued  and  placed  in  the  hands  of 

riff,  who  on  the  9th  day  of  July,  1856,  removed  the  9 

uts  and  placed  Miller  in  possession  of  the  premises.  % 

f  then  proved  that  on  the  11th  day  of  October^  1856^  ^ 

lold  to  him,  and  put  him  in 'possession.  ■ 
tiff  relied  on  above  facts  to  recover. 


f 


idant  offered  testimony  to  prove  that  he  was  in  posses- 

the  land,  daiming  it  as  his  otm,  in  1852,  for  scnne  time 

he  lease  was  signed  imder  which  Miller  had  recovered 

It,  and  that  after  being  put  out  by  the  Sheriff  by  vir- 

the  Act  of  restitution,  in  September,  1856,  he  went  %       i 

the  land  in  1861,  and  found  the  same  vacant    Defend-  **       'i 

offered  testimony  that  the  plaintiff  had  abandoned  the  m 

:ore  defendant  returned  to  it  in  1861.    To  the  testimony  ^ 

ion  to  abandonment  the  plaintiff  objected,  because  that  *'       [ 

had  not  been  set  up  in  the  answer.    The  Court  over-  ^ 

le  objection.  ^,u 

the  purpose  of  rebutting  defendant's  testimony  on  the  '^^L 

i  of  abandonment,  plaintiff  offered  to  prove  that  he 
>  skilled  in  farming,  and  had  been  advised  by  farmers 
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to  let  the  land  lie  fallow^  and  not  plough  it;  a|id  that  he, 
1856,  and. to  keep  this  land  in  his  poeaession,  prepared  t 
draft  of  a  law  approved  April  8th,  1862,  entitled  ^^An  Act  i 
the  punishment  of  contempts  and  trespasses,'^  and  kept  pre 
ing  the  matter  before  the  Legislature  until  its  passage.  T 
Court,  on  defendant's  objection,  ruled  out  the  testimtmy 
irrelevant. 

The  jury  found  a  verdict  for  defendant,  who  had  judgme 
and  plaintiff  appealed  both  from  the  judgment  and  from 
order  denying  a  new  triaL 

Ai  T.  WiUson,  in  pro  per.,  for  Appellant,  made  the  poii 
that  the  Court  erred  in  setting  aside  the  default^  because  1 
motion  to  set  aside  the  same  was  not  made  until  after  1 
adjournment  of  the  term  at  which  it  was  entered,  and  ci< 
WiOson  V.  McEvoy,  25  Cal.  170 ;  People  v.  Rairks,  28  Cal.  12 
and  Reese  v.  Mahoney,  21  Cal.  305;  and  that  the  motion 
compel  the  defendant  to  elect  which  one  of  his  defenses 
would  rely  on  should  have  been  granted,  because  there  was 
contradiction  between  the  denials  and  the  plea  of  the  Stati 
of  Limitations,  and  that  the  answer  should  have  been  stricb 
out^  because  not  signed  by  the  defendant  or  his  attorney 
record,  and  cited  Commissioners  of  Funded  Debt  of  San  Jose 
Yoimger,  29  C&L   147;  and  that  the  Court  below  erred 
admitting  the  defense  of  plaintiff's  abandonment. 

He  also  argued  that  the  judgment  in  MiUer  v.  Cleaveland  a 
McDonald  was  res  judicata  upon  the  points  that  Miller  was 
possession  in  1858,  and  leased  to  Cleaveland,  who  entered  ii 
possession  under  him,  and  was  conclusive  on  the  question 
Miller's  prior  possession, ,  and  cited  Caperlon  v.  Schmidt, 
Cal.  479.  Upon  the  question  of  rebutting  testimony  to  cont 
diet  abandonment,  he  cited  Parker  v.  Heaton,  7  Cal.  598;  a 
McMvwn  y.  Mayes,  4  CaL  309. 

W.  W.  Crane,  Jr.,  for  Respondent,  argued  that  the  moti 
to  compel  plaintiff  to  elect  on  which  count  he  would  procw 
and  to  strike  out,  was  double,  and  that  thie  Court  when  it  co 
pelled  plaintiff  to  elect  could  not  decide  upon  striking  o 
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er  plaintiff  had  elected^  so  as  to  know  which  count  to 
>y  and  that  the  defendant  was  not  required  to  answer 

motion  to  strike  out  was  decided,  whidi  was  Novem- 
y  1863,  and  that  the  act  of  the  Clerk  in  entering  a 

vas  therefore  void.    He  also  argued  that  the  decision  ^ 

rst  branch  of  the  motion  was  not  res  judicata  as  to  the  ^ 

otion,  and  cited  Banks  y.  Americam,  Tract  Society,  4  .| 

2 ;  Sfuyder  v.  White,  6  How.  P.  R  325.  He  contended  •^       M 

entry  of  default  w^s  absolutely  void,  and  cited  OUdden  ^    \  ilH 

rd,  28  Cal.,  661.  He  also  contended  that  as  respondent  ^. 

he  actual  possession  of  the  demanded  premises  before 
iition  of  the  lease  of  February  22d,  1858,  this  prior 
n  raised  the  presumpti<m  of  title  in  fee  in  him,  and 
acceptance  of  a  lease  did  not  estop  him  from  denying 
r's  tide,  because  he  did  not  enter  under  the  lease^  and 
Smith's  Leading  Cases,  pp.  657,  658,  659;  and  OUn 
n,  9  Barb.  684.  He  further  argued  that  when  respon- 
Lvered  up  possession  to  the  lessor,  whether  volontarily 
idgment  of  Court,  the  parties  were  remitted  to  their  9 

rights,  and  respondent  could  have  maintained  eject-  £ 

his  original  prior  possession,  and  cited  James  v.  Lan-  ^ 

Troke  Eliz.  36.    On  the  point  of  abandonm^it  he  cited  p 

Bxdlet,  6  Cal.  510;  Oluckauf  v.  Beed,  22  CaL  468; 
kardson  v.  McNvlty,  24  CaL  339. 


fl 


lotion  to  set  aside  the  default  of  the  defendant  entered 
]!leik,  did  not  come  too  late  because  it  was  made  after  • 

^umment  of  the  term.     No  final  judgment  had  been  |     fS, 

[  and  the  case  was  still  pending  at  the  time  the  motion  # 

la     The  question  is  one  of  jurisdiction,  and  the  Dis-  •   ^ 

urt  does  not  lose  jurisdiction  by  adjournment  before  ,  ^'^^ 

has  been  finally  determined.  All  unfinished  business 
lued  by  operation  of  law  until  the  next  term.  It  is 
ere  the  case  has  been  finally  disposed  of  and  nothing 
remains  to  be  done  that  the  Court  loses  all  further 
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power  over  it  by  an  adjournment  of  the  term.  There  is  no 
mg  counter  to  this  in  De  Castro  v.  Richardson,  25  Cal.  49,' 
Willson  y.  McEvoy,  25  Cal.  169.  In  the  latter  c^ase  the  Diatr 
Court  had  denied  -a  motion  for  a  new  trial  and  then  adjoam 
for  the  term.  At  the  next  term  a  motioni  was  made  to 
aside  the  order,  and  we  held  that  the  Court  had  lost  jurisd 
tion  of  the  case,  for  the  obvious  reason  tbat  the  order  denyi 
a  new  trial  wag  a  final  disposition  of  the  case,  and  there  in 
nothing  left  pending  and  undertermined  which  could  carry 
over  to  the  next  term.  In  the  former  the  Court  had  made 
order  extending  the  time  for  preparing  a  statement  on  moti 
for  a  new  trial,  and  at  the  subsequent  term  a  motion  was  ma 
to  amend  the  order  so  as  to  include  the  notice  of  intention 
move  for  a  new  trial,  which  the  party  had  failed  to  sei 
within  the  statutory  time,  under  the  impression,  as  claims 
that  the  notice  of  motion  was  also  embraced  in  the  order 
the  previous  term.  There  was  nothing  in  the  record  to  amei 
by,  and  we  held  that  the  Court  could  not  therefore  at  a  si 
sequent  team  enlarge  the  order.  Both  cases  are  readily  d 
tinguished  from  this.  The  motion  here  is  made  before  fii 
judgment  and  is  not  to  amend  the  record  of  a  previous  ter 
But  the  appellant's  case,  so  far  as  it  rests  upon  any  si 
posed  errors  of  the  Court  in  setting  aside  the  def ault>  is  ful 
answered  by  the  fact  that  the  default  itself  was  utterly  vol 
and  the  defendant  and  the  Court  were  at  liberty  to  so  regsi 
it  The  Clerk  in  entering  defaults  exercises  no  judicial  fui 
tions^  but  acts  merely  in  a  ministerial  capacity,  and  unless 
confines  himlself  strictly  within  the  statute  his  acts  can  hi 
no  binding  force.  (Steams  v.  Aguirre,  7  Cal.  443;  Ketty 
Van  Ausim,  17  Cal.  664;  Olidden  v.  PacJeard,  28  Cal.  651 
In  cases  like  the  present  the  Clerk  is  authorized  to  enter  1 
default  of  the  defendant  only  where  he  has  failed  to  file  ] 
answer  within  the  time  specified  in  the  summons,  or  wit! 
such  further  time  as  may  have  been  granted  by  the  Coo 
In  this  case  the  order  extending  the  time  did  not  fix  a  di 
within  which  the  answer  must  be  filed,  but  in  general  ter: 
postponed  the  time  for  answering  until  after  the  decision 
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lotions  made  by  tiie  defendant  rdating  to  the  com- 
What  further  time  the  defendant  was  to  have  after 
ion  of  the  motions  the  order  did  not  specify,  obvi- 
'  the  reason  that  it  could  not  well  be  done  owing  to 
re  of  the  caae,  and  for  the  very  sufficient  reason  that 
together  unnecessary  that  it  should  be*  done,  if  at  all, 
er  the  motions  were  finally  determined.  From  the 
r  the  motions,  which  were  to  strike  out  certain  por- 
the  complaint  and  rule  the  plaintiff  to  an  election 
different  counts,  the  defendant  could  not  be  expected 
I  answer  eo  vnsUmti  upon  their  decision.  That  would 
n  impossible,  for  he  would  have  necessarily  required 
irepare  his  answer  after  he  had  learned  the  fate  of  his 
—whether  decided  for  or  against  him.  If  the  latter, 
1  be  entitled  to  such  time  as  the  Court  might  then 
in  case  the  Court  prescribed  no  time,  he  would  be 
o  a  reasonable  time  after  notice  of  the  decision,  which 
igy  would  be  the   time  allowed  by  the   statute  for 

g  in  other  cases.     If  the  former,  the  plaintiff  would  V 

make  his  election  and  serve  notice  thereof  on  the  li 

it,  and  regularly  he  should  serve  him  with  a  copy  of 
>laint  in  its  new  form  at  the  same  time.  Until  then 
idant  could  not  prepare  his  answer,  and  in  the  absence 
rder  requiring  him  to  answer  in  a  less  time,  he  would 
ed  to  the  time  allowed  by  the  statute  in  other  cases. 
ce  of  election  was  served  on  the  30th  of  March,  and 
d  of  April  following,  on  motion  of  the  plaintiff,  the 
itered  the  default  of  the  defendant  Assuming  that 
k  had  any  power  at  all  to  enter  a  default  in  a  case 
as  Ais  was,  which  is  at  least  doubtful,  he  certainly 
)Ower  to  do  so  at  the  time  he  made  the  entry.*    Under  7       > 

amstances,   as  already  shown,  the  defendant  had   at  1        • 

il  the  eacpiration  of  ten  days  from  the  30th  of  March  * 

is  answer.  The  default  was  therefore  a  nullity,  and 
ive  been  disregarded  for  all  the  purposes  of  the  case ; 

encumbered  the  record,  the  defendant  was  entitled  to  I  *    ' 

removed,  and  the  Court  was  authorized  to  remove  it 
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upon  a  bare  suggestion^  without  doing  mOre  than  calling  t 
attention  of  the  plaintiff  to  its  action,  and  without  any  a 
davit  of  merits  on  the  part  of  the  defendant. 

II.  The  Court  did  not  err  in  striking  out  a  portion  of  t 
complaint.  I|  the  portion  stricken  out  was  inserted  by  w 
of  description,  as  claimed,  it  was  nevertheless  not  needed  i 
that  purpose,  and,  moreover,  was  blended  with  matters 
evidence  which  never  can  be  tolerated  in  a  pleading.  {Cory 
V.  Cain,  16  Cal.  567;  Oreen  v.  Palmer,  16  CaL  411.) 

TTI.  'Not  did  the  Court  err  in  refusing  to  strike  out  t 
defendant's  answer  because  it  was  not  signed  by  the  defer 
ant  or  his  attorney  of  record.  The  name  of  the  attorney  iv 
first  appeared  in  the  case  was  at  the  foot  of  the  answer, 
connection  with  the  name  of  other  counsel.  This  was  au 
eient  for  the  Court,  and  the  Court  was  not  bound  to  try  1 
question  whether  the  signature  was  genuine  or  put  there 
associate  counsel  without  any  express  authority.  There 
nothing  in  the  case  of  the  Commissioners  of  the  Funded  Di 
of  San  Jose  v.  Yoxmger,  29  Cal.  147,  which  is  counter  to  tl 
▼lew. 

IV.  ITor  did  the  Court  err  in  not  ruling  the  defendant  to 
election  between  the  denials  of  his  answer  and  the  separi 
defense  of  the  Statute  of  Limitations.  A  defendant  may  de 
the  title  of  the  plaintiff  and  also  plead  the  statute.  Such  f 
not  inconsistent  defenses  even. within  the  rule  as  contend 
for  by  counsel.     {Bell  v.  Brown,  22  Cal.  671.) 

V.  Nor  did  the  Court  err  in  allowing  the  defendant 
prove  abandonment  of  the  premises  by  the  plaintiff,  becai 
an  abandonment  was  not  pleaded.  Where  the  strict  lej 
title  is  not  involved,  and  the  plaintiff  relies  upon  a  right 
recover  founded  upon  a  niCked  possessicm,  the  defendant  m 
defeat  a  recovery  by  proving  that  the  premises  were  abi 
doned  by  the  plaintiff  before  the  alleged  entry  of  the  defei 
ant,  and  were  therefore  at  the  time  of  the  entry  publici  jur 
and  he  may  do  this  under  a  simple  denial  of  liie  pUintii 
right  to  the  possession.  In  such  case  the  issue  is:  Was  t 
plaintiff  entitled  to  the  possession  at  the  date  of  the  defei 
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7!  and  anything  which  shows  that  he  was  not  is  but 
L  rebuttal,  and  competent  evidence  for  the  defendant 
)  general  issue,  upon  the  same  principle  that  the  de- 
nay  defeat  a  recovery  where  the  plaintiff  relies  upon 

3,  and  there  is  only  ihe  general  issue  by  showing  that  ^^_. 

dff  has  conveyed  to  him  or  a  third  party  and  the  title  ^^H  I 

itstanding.  ^^Ii      ^        11 

le  def^idant  was  not  estopped  by  the  judgment  in 
iction  against  him  for  an  unlawful  detainer  of  the 
from  showing  a  prior  possession  in  himself.  The 
against  a  tenant  in  favor  of  his  landlord's  title  does 
re  longer  than  the  tenant's  possession  under  the  lease, 
e  possession  has  been  restored  to  the  landlord  the 
released  from  the  estoppel,  and  if  he  has  a  paramount  ^^B  1 

lay  bring  it  forward.     (Doe  ex  dem.  Knight  v.  Lady  ^^If 

I  M.  &  S.  348;  Jackson  ex  dem.  Shaw  v.  Bpear,  7  ^u  ^^ 

)1;  Glen  v.  Gibson,  9  Barb.  634;  James  v.  Landon, 

36.)     The  judgment  in  question  was  only  conclusive  mi  f        ^  I 

questions  in  issue,   which  were:  First  —  Whether  1 1  1 

\  a  lease,  and,  second,  w^hether  the  defendant  had  re-  ™  •* 

surrender  poseesaion  at  the  end  of  the  term.  The 
not  and  could  not,  from  the  nature  of  the  case,  be  put 
n  that  action,  and  herein  lies  the  distinction  between 
and  Jackson  v.  Righimyer,  16  John.  314,  which  was 
i  of  ejectment 

¥e  think,  however,  that  the  Court  erred  in  excluding 
>nee  offered  by   the  plaintiff  upon  the  question  of  ^  C       !l 

lent  The  fact  that  he  was  inexperienced  in  farming 
1  upon  the  advice  of  Crane  and  Lando,  and  that  they 
him  to  allow  the  land  to  lie  fallow,  would  tend  at 
joqplain  why  the  plaintiff  did  not  cultivate  the  land. 
Ilave  been  entitled  to  but  little  weight  as  eTidence, 
was  competent,  f^id  we  think  it  was,  he  was  entitled 
lefit  So  also  in  r^ard  to  his  efforts  to  procure  the 
d  the  Act  to  prevent  the  re-entering  of  parties  dispos- 
y  legal  proceaa.     If  he  o6uld  oovmect  those   efforts 
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with  the  facts  of  this  case  he  was  entitled  to  pro^e  them 
tending  to  rebut  the  allied  abandonment  Upon  a  questi 
of  abandonment^  as  on  a  question  of  f raud,  a  wide  range  shoi 
be  allowed,  for  it  is  generally  only  from  facts  and  circu 
stances  that  the  truth  is  to  be  discovered,  and  both  parti 
should  be  allowed  to  prove  any  fact  or  circumstance  frc 
which  any  aid  for  the  solution  of  the  question  can  be  derive 
Judgment  reversed  and  a  new  trial  ordered. 
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MARTIN  WELSH  v.  JOHN  KIRKPATRICK 

JUDOMBHT    AOAINST    ▲    GOMPAKT    BT    ITS    COKPAKT    NaMB. If    ft    OOmplalnt, 

ftn  ftctloB  ftgrnlntt  ft  company  bj  Its  company  name,  states  substantially  i 
conditions  mentioned  In  tbe  six  hundred  and  flfty-slxtli  section  of  t 
Practice  Act,  and  the  Sheriff  returns  that  he  has  served  the  summoui 
one  of  the  members  of  the  company,  and  judgment  by  default  Is  entered 
against  the  company  l^y  Its  namjs,  to  be  enforced  against  the  joint  propei 
of  the  members,  the  judgment  Is  not  void,  but  may  be  enforced  by  execntl 
against  the  company  property. 

Bkum. — Such  judgment  Is  not  a  judgment  against  the  person  serred  w 
process,  but  against  the  company. 

JuDOKBiiT  WHBBB  DmwMKDMjxT  IB  SuBD  BT  Wbono  Namb. — If  ft  defendant 
serred  with  process,  a  judgment  by  default  against  him  Is  not  TOld,  thov 
he  Is  sued  by  ft  wrong  name. 

OOMFLAINT    AGAINST    A    COMPAMT    BT    IT8    NaMB.— ^ffyf       If.    Ih    ft    COmpIal 

against  a  company  by  its  company  name,  under  the  six  hundred  and  flf 
sixth  section  of  the  Practice  Act,  there  is  an  entire  absence  of  any  statesK 
showing  the  existence  of  the  conditions  named  in  the  section,  and  judgm< 
Is  rendered  against  the  company  by  default,  is  the  judgment  roid,  or  i 
tkese  conditions  matters  to  be  plead^  in  abatement,  and  if  sot  tl 
pleaded  watred? 
llisKOMBBw — ^If  ft  defendant  is  actually  serred  with  process,  thoofh  n 
^  a  wrong  name,  a  judgment  \rj  default  against  him  is  not  Toid. 

Appsal  from  the  District  Oourt^  Tenth  Judicial  Distrk 
Sierra  County. 

The  plaintiff  appealed  from  the  judgment 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

James  A.  Johnson,  for  Appellant 

The  judgment   upon  which   our  execution  issued  was 
good  judgment  against  the  Bed  Star  Mining  Company,  and 
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ifficient  to  support  the  executions,  (see  Pr.  Act,  Sec. 

\,idt  V.  Huntington,  1  Cal.  66 ;  Oorman  v.  Rrissell,  14 

If  the  action  of  Welsh  v.  Wahh  et  als.,  composing 

:ar  Mining  Company,  had  been  of  that  classs  denom- 

itable,  it  will  be  admitted  our  avermeiits  were  suffi- 

nable  us  to  have  judgment  against  the  Red  Star 

>mpanj.     And  if  so,  I  contend  we  were  entitled  to 

against  said  company,  though  the  action  was  one  of 

ienominated  conmion  law  actions.     Under  our  sys- 

is  but  one  form  of  civil  action,  and  that  is  pre- 

the  Practice  Act.     Then,  the  only  question  would 

le  Clerk  authority  to  enter  the  judgment!     (For 

r.  Act,  Sees.  32  and  150.) 

is  shown  in  the  statement  and  findings  of  fact  In 
to  show  that  the  judgment  oonld  not  be  null  and 
jh  it  might  be  voidable. 

le  matter  of  title  of  our  complaint,  I  say  there  is  no 
Lcy  between  our  complaint,  summons,  and  judgment ; 
papers  were  entitled  the  same^  and  the  two  first 
and  threatened  the  judgment. 

Clief,  for  Bespondent 


I 
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ni?B  counsel  seems  to  have  overlooked  the  difference 
idgments  entered  by  the  Clerk  and  those  entered  by 
A  judgment  entered  by  a  Clerk  may  be  void, 
lid  only  be  irr^ular  if  rendered  by  the  Court  The 
former  are  merely  ministerial,  and  if  he  fail  strictly-  J^      jjl 

his  authority,  his  acts  are  void.      (Kelly  v.   Van  m       ^n 

r  CaL  664.)  J       ^^ 

think  the  judgment  under  consideration  would  be  ii       *' 

itered  by  a  Court       A  judgment  may  be  entered  * 

corporation  by  its  corporate  name,  but  cannot  1)e 
gainst  natural  persons,  either  individually  or  collec- 
ept  by  their  proper  names,  only  in  the  case  provided 
ion  nz  hundred  and  fifty-six  of  the  Practice  Act,  and 
by  the  findings  of  the  Court  that  there  were  no  alle- 
bring  the  case  under  that  seotioaDL 
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By  the  Court,  Sandebson,  J.: 

This  IS  an  action  against  a  SheriflF  for  refusing  to  lev; 
and  sell  property  \mder  execution.  The  defendant  refi 
execute  the  writ  on  the  ground  that  the  judgment  upon 
it  was  issued  was  void.  At  the  trial  the  Court  held  tl 
judgment  was  void,  and  that  the  defendant  was  therefo 
tified  in  refusing  to  execute  the  writ. 

The  judgment  roll  in  the  action  in  which  the  writ  was 
and  which  was  offered  in  evidence  at  the  trial,  exhib 
following  state  of  facts:  The  title  of  the  action,  as  gi 
the  head  of  the  complaint,  was  '^  Martin  Welsh  v.  M. 
et  al.,  composing  the  Red  Star  Mining  Company." 
body  of  the  complaint  it  is  stated  that  ^'said  Red  Stai 
pany  " —  omitting  the  word  "  mining  " — "  is  a  mining  i 
tion,  composed  of  a  great  number  of  persons  who 
numerous  and  so  much  scattered  over  the  country  that  p 
cannot  serve  them  with  process  without  much  delay  an< 
expense,  and  he  therefore  sues  them  by  this  company  : 
Thereafter  the  complaint  proceeds  and  sets  out  a  ca 
action  which  is  for  the  recovery  of  money,  and  conclude 
a  prayer  for  judgment  for  the  amount  alleged  to  be  d 
owing  against  the  ^^  Bed  Star  Mining  Company."  In  his 
to  the  summons  the  Sheriff  certifies  that  he  served  th 
by  delivering  a  copy  thereof  to  M.  Walsh  personally, 
the  members  of  the  "Red  Star  Mining  Company,"  def< 
etc  The  time  for  andwering  having  expired  withoi 
appearance,  the  Clerk  entered  the  default,  and  imme 
thereafter  entered  a  judgment  against  the  "  Red  Star  ] 
Company,"  without  naming  Walsh,  for  the  amount  sued 
be  enforced  against  the  joint  property  of  the  members 
company. 

The  Court  below  held  that  the  suit  was  against  Walsl 
and  that  the  Clerk  had  therefore  no  authority  to  enter  \ 
ment  against  the  "  Red  Star  Mining  Company."    The 
of  the  decision,  as  stated  by  the  Judge  in  his  condus 
law,  are  that  the  complaint  fails  to  show  a  case  in  whi 
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^ght  against  a  cobipanj  or  association  by  the  com- 
or  name,  as  provided  in  section  six  hundred  and 
the  Practice  Act;  which  is  to  the  effect  that  where 
e  persons  are  associated  in  any  business,  and  trans^ 
siness  under  a  common  name,  whether  it  oomprises 
of  such  persons  or  not,  they  may  be  sued  by  such 
me,  the  summons  in  such  case  being  sened  on  one 
'  the  associateSy  but  the  judgment  shall  bind  only 
roperty  of  the  associates, 
uble  that  where  a  party  seeks  the  advantage  secured 

the  foregoing  section,  he  ought  to  show,  substan- 
is  complaint  that  the  conditions  therein  stated  exist 
Where  there  is  an  entire  absence  of  any  statement 
le  existence  of  such  conditions,  it  may  be  that  a  - 
►y  default,  entered  by  the  Clerk  without  an  order  of 
would  be  void  under  the  rule  in  Steams  v.  Aguirre, 
,  and  Kelly  v.  Van  Austin,  17  Cal.  664,  cited  by 
,  but  it  is  unnecessary  to  determine  that  question  in 
It  is  clear  from, the  complaint  in  this  case,  although 
ive  been  more  fully  stated  and  with  greater  precision 
ity,  that  the  defendants  are  a  mining  association, 
tiame  of  the  Bed  Star  Mining  Company ;  that  there 
r  more  than  two  of  them,  and  that  the  plaintiff 
sue  them  by  their  company  name  and  obtain  a  judg- 
ist  them  by  that  name  and  no  other.     It  is  clearly 

they  are  numerous;  that  they  oompose  a  mining 
ad  that  their  name  is  the  Bed  Star  Mining  Ccmipanj. 
this  a  substantial  statement  that  the  defendants  are 
re  in  number,  that  they  are  ^igaged  in  the  mining 
id  that  said  business  is  carried  on  imder  a  common 

that  that  name  is  the  Bed  Star  Mining  Company, 
ertainly  not  an  entire  absence  of  averment  on  the 
d  nothing  short  of  that  would  justify  us  in  holding 
^nt  absolutely  void,  even  if  it  could  be  done  in  that 
li  point  we  do  not  decide.  Moreover,  it  may  be 
lietiber  this  is  anything  more  than  matter  in  abate- 
lestion  whether  the  defendants  have  been  sued  bj 
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the  proper  name,  and,  to  say  the  least,  is  analogous  to  ti 
of  a  misnomer,  which  never  renders  a  judgment  void, 
defendant  does  not  choose  to  appear  and  plead  matter  in 
ment,  such  matter  is  waived  and  cannot  be  assigned  foi 
if  he  has  been  actually  served,  and  much  less  is  a  judgm 
default  against  him,  though  by  the  wrong  name,  void. 
parte  KeUogg,  6  Vt  509 ;  Ouinard  v.  Heysinger,  16  111 
Hammond  v.  The  People,  82  HL  446.) 
Judgment  reversed  and  new  trial  ordered. 


THE  PEOPLE  V.  THOMAS  BTRNEa 

MuBDnt  nr  thm  Sbcovd  Dmbbiw— It  !■  neither  neeesMry  nor  proper 
Court,  on  the  trial  of  an  indictment  for  mvrder,  to  giye  a  defli 
mnrder  in  the  eecond  degree,  unless  there  is  eridence  in  the  case  te 
proTe  that  tho  crime  was  or  may  tiaye  been  of  that  grade  la  tl 
Instance. 

iNaTBUCTioNS  TO  THB  JuBT. — Instmctlons  1*7  the  Conrt  should  al' 
glren  with  reference  to  the  facts  prored  4)efore  the  jury. 

IX8TBUCTI0N  TO  A  JoBT  IN  ▲  CRIMINAL  Cabb. — Ob  b  trial  for  mordei 
Court  charges  the  Jury  that  they  are  to  determine  whether  the  kil 
**  onlawfully  **  done  by  the  prisoner,  it  should  define  the  meanlni 
word  "  unlawfully  "  In  the  connection  in  which  it  Is  used. 

Cbabob  on  Mattbbb  ov  Law  in  Cbiicinal  Cabb* — In  a  criminal  i 
Court  should  charge  the  Jury  fully  with  respect  to  such  matters  o 
are  applicable  to  the  case,  and  if  the  charge  is  sufficiently  eompreh( 
this  respect  it  la  not  too  general,  par^^icularly  if  the  accused  < 
taquest  that  the  charge  be  more  specific 

Appeal  from  the  District  Courts  Twelfth  Judicial  D 
City  and  County  of  San  Francisoow 

The  defendant  was  indicted  for  the  crime  of  murdei 
mitted  by  killing  one  Charles  T.  Hill  on  the  19th  of  Fcl 
1865.  He  was  convicted  of  murdw  ia  the  first  degre 
sentenced  to  be  executed,  and  appealed  from  the  judgmc 

The  other  facts  are  stated  in  the  opinion  of  the  Coiu 

Cope,  Daingerfield  S  Hamhleton,  for  Appellant 

/.  O.  MeCidUmgh,  AUomey-OeMral,  for  the  People. 
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Oonrty  SHAPTBBy  J.: 

ither  necessary  nor  proper  for  the  Oourt,  on  the  trial 
ctment  for  murder,  to  give  an  extended  or  any  defi- 
nnrder  in  the  second  degree,  unless  there  is  evidence 
e  tending  to  prove  that  the  crime  was  or  may  have 
hat  grade  in  the  given  instance.    '  Instructions  are 

be  given  with  reference  to  the  facts  proved  before 

(People  V.  McCatUey,  1  Oal.  885 ;  People  v.  Arnold, 
77 ;  People  v.  Sanchez,  24  CaL  18 ;  People  v.  King, 
)9.)  We  consider  that  all  the  evidence  having  to  do 
luestion  tended  to  prove  murder  in  the  first  degree; 
certain  that  there  ia  none  having  the  slightest  ten- 
the  contrary.    The  most  that  can  be  said  is  that  the  ■    m 

J  by  possibility  have  been  murder  in  the  second  "    *  Jt 

r  a  mere  manslaughter;  but  it  is  possible  also  that 

was  committed.     The   circumstance   that   counsel  ^       .^. 

the  defense  on  the  theory  of  murder  in  the  second  1 

{suming  that  he  did  so,  did  not^  in  itself,  make  it  >     **<      ^1 

that  the  Oourt  should  deal  with  the  case  in  an  ^       ^,^ 

iich  it  did  not  in  fact  present    In  the  case  of  State  ^^  ti 

mell,  82  Vt.  492,  cited  for  the  appellant,  the  charge 
mrt  was  held  to  be  erroneous  because  ^^  there  being 

in  the  case  tending  to  prove  a  case  of  manslaughter 

Court  neglected  to  call  the  jury's  attention  to  it,  in  ii       <*• 

;  or  to  the  theory  of  the  respondent's  counsel  upon  |^      |]f 

ice,  indicating  that  the  crime  was  manslaughter  and  m       fu 

Br/'  5       <•* 

the  case  at  bar,  the  Court  did,  as  matter  of  fact,  give  ^       • » 

•y  a  definition  of  murder  in  the  second  degree  in  the  ♦ 

of  the  statute,  and  told  them,  in  effect,  that  it  was 

A  to  determine  the  grade  of  the  crima 

mrt  told  the  jury,  in  the  course  of  the  instructiona, 

s:   '^The  establishment  of  the  charge  in  this  cause 

lie  proof  of  two  distinct  propositions;  first,  that  the 

t  Charles  T.  Hill,  by  somebody  or  something,  was 
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actually  committed;  and  secondly,  that  it  was  'unlawfi 
done  by  the  prisoner  and  none  other/* 

If  the  Court  had  failed  to  state  to  the  jury  the  impor 
the  word  "unlawfully"  in  the  connection  in  which  it 
used,  the  charge  would  have  been  open  to  objection, 
there  was  no  such  omission,  for  the  Court  had  previo 
stated  to  the  jury  the  elements  of  murder  in  both  degree 
given  in  the  statute.  We  cannot  colisider  the  circumstj 
that  the  word  "unlawfully"  was  defined  before  it  was  n 
as  amounting  to  error,  or  as  leaving  the  jury  in  a  statt 
doubt  or  uncertainty  as  to  the  meaning  of  the  term. 

The  objection  that  the  rule  of  "reasonable  doubt" 
applied  to  the  killing  only,  is  not  sustained  by  the  rec 
The  rule  as  given  by  the  Court  was  made  applicable  to  all 
questions  of  fact  which  the  case  presented. 

The  objection  that  the  charge  was  too  general  cannol 
sustained  under  the  rule  as  laid  down  in  People  v.  Oibson 
CaL  286 ;  and  People  v.  Ah  Fung,  17  CaL  379.  The  0 
18  required  by  -the  four  hundredth  section  of  the  Crim 
Practice  Act  "  to  state  to  the  jury  all  such  matters  of  la\ 
it  shall  think  necessary  for  their  information,  in  giving 
verdict"  If  the  charge  is  sufficiently  comprehensive,  the 
is  satisfied,  and  particularly  must  it  be  so  held  where 
accused  does  not  request  that  the  charge  may  be  made  c 
specific  or  minute. 

Judgment  affirmed,  and  the  Court  is  directed  to  appoii 
day  for  oarrying  the  sentence  into  ezeeutioiL 


CLAEA  FITOH  v.  MARTIN  BUNCH,  WILLIAM  FIT( 
AND  L.  A.  NORTON, 


DiNiAL  or  ALLBOATioirs  OF  ▲  CoxTLUiTr. —  Where   tfereral   ftflegatloos 
complaint  are  connected  by  the  conjunction  "  and,**  a  denial  In  the  ai 
of  these   allegations,   conjunctlrely,  does   not   amonnt  to  a  denial  oi 
allegation  to  which  the  defendant  professes  to  respond. 

Niw  TiXAL. —  The  Court  will  not  grant  a  new  trial  on  the  grbund  that 
evidence  Is  Insufficient  to  Justify  the  finding,  If  the  moving,  pftrty  fal 
4ver  that  as  one  of  the  grounds  on  which  he  will  rely. 


e  facts  are  stated  in  the  opinion  of  the  Court. 
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Argument  for  Appellant 

iCBOw. — ^A  deed  deposited  with  a  third  perMn  by  tiie  srantor,  to  b« 
IWered  to  the  grantee  upon  the  order  of  the  grantor,  U  not  an  escrow,  as 
la  deemed  In  law  to  be  still  In  the  possession  of  the  grantor. 
A  Dbbd  becomes  an  Escuow. — A  deed  differs  from  an  escrow  In  one 
rtlcular  only,  and  that  Is  In  Its  delivery.  ■  To  make  the  deed  an  escrow, 
e  parties  must  have  bargained  and  sold,  and  performed  every  act  neces- 
ry  to  constitute  a  complete  contract,  and  the  deed  must  then  be  deposited 

th  a  third  person,  to  be  by  him  delivered  to  the  grantee  upon   the  per-  / 

rmance  by  him  of  some  condition,    '^he  deed  muat  no  longer  be  under  the  H 

ntrol  of  the  grantor. 

IBT  or  Deed  deposited  bx  Qbantor. —  If  the  grantor  deposit  a  deed  with  ' 

third  person,  to  be  by  him  delivered  to  the  grantee  upon  the  order  of  an  ^^ 

ent  of  the  grantor,  and  before  the  agent  gives  such  order  the  grantor  l^** 

rects  the  third  person  not  to  deliver  the  deed,  his  authority  to  deliver  ceasies.  i^ 

■o  CANCEL  A  Deed  obpositbd  with  a  Thibd  Pebson. —  Whcue  a  bill   in  0! 

uity  Is  filed  to  cancel  a  deed  which  avers  that  the  grantor  deposited  the  p 

me  with  a  third  person,  to  be  by  hhn  delivered  to  the  grantee  upon  the 

der  of  the  grantor  or  his  agent,  and  that  before  the  agent-  gave  the  order  ^ 

e  grantor  directed  the  third  person  not  to  deliver  the  deed,  but  does  not  ^ 

er  that  the  third  person  Intends  or  threatens  to  deliver  the  deed  to  the  * 

antee,  or  that  he  will  disobey  the  Inetructloiui  of  the'  grantor,  the  bill  does 

t  state  facts  sufficient  to  constitute  a  cause  of  action.  W 

▲  Deed  Passes  Title. —  No  title  will  pass  by  a  deed  which  is  not  dellv-  ^ 

ed  by  the  grantor  or  some  one  duly  authorized  by  him. 

PEAL  from  the  District  Courts  Seiventh  Judicial  District^  I 

[na  Coiunty.  ** 


il 


nneti.  Cook  &  Clark,  for  Appellant^  made  the  points  that 

Tried  woman  can  contract  and  sell  her  real  estate,  and 

McLcmghUn  v.  Piatti  et  ai.,  27  Cal.  451 ;  Miller  v.  Neuf^ 

IS  CaL  654;  and  Lewis  et  al.  v.  Johns  et  ah,  24  Cal.  98;  i 

that  the  deposit  of  the  deed  with  Norton  made  it  an  - 

w,  and  was  a  completion  of  the  contract  on  the  part  of  ^ 

►laintifF,  and  that  she  could  not  retract     They  also  con-  ^ 

d  that  the  complaint  did  not  state  facts  suflScient  to  con-  ^ 

e  a  cause  of  action,  and  that  there  was  a  great  difference  , 

^en  a  suit  brou^t  to  cancel  a  deed  and  one  brought  to 

el  a  specific  performance  of  a  contract,  and  that  it  bj  no 

s  followed  that  a  Court  of  equity  would  setiaBideta  e^nr 

already  executed,  even  though,  in  case  the  contract  bad 

een  executed,  it  would  refuse  to  decree  a  specific  perforjUr 
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ance;  and  on  this  last  point  cited  Osgood  v.  FranJclin,  2  Johni 
Ch.  23,  and  Twining  v.  Morrice,  2  Bro.  C.  C.  331. 

Temple  &  Thomas,  toir  Bespondent. 

The  title  did  not  pass,  and  the  conveyance  wag  not  oon 
plete,  nntil  the  conditions  of  the  escrow  had  been  performe 
and  the  deed  delivered.  (1  Sheppard's  Touchstone,  58;  Jaci 
son  V.  Rowland,  6  Wend.  666.) 

The  only  cases  where  a  deed  deposited  as  an  escrow  has  beei 
held  to  take  effect  from  that  time  by  relation  are,  where  b; 
reason  of  the  happening  of  some  intermediate  event — such  a 
the  death  of  one  party  —  the  purpose  of  the  escrow  would  othei 
wise  be  defeated.  But  the  general  doctrine  is  well  settled  th 
other  \cay. 

The  plaintiff  had  the  right  to  retract  the  execution  of  th 
deed  at  any  time  before  its  delivery. 

The  plaintiff  was  not  bouuid  by  the  conditions  of  the  escro\ 
or  by  the  deed  until  it  was  delivered  to  Bunch  and  becam 
an  operative  conveyance.  (12  Jdmson,  421;  6  Cow.  619 
and  Bouvier^s  Law  Dictionary,  under  head  of  "Escrow,"  ani 
eases  there  cited.) 

By  the  Oourt,  Bhodes,  J. : 

It  appears  from  the  findings,  which  substantially  agree  witl 
llie  allegations  of  the  complaint,  that  the  defendant  Bund 
wishing  to  exchange  fifty  shares  of  mining  stock  which  h 
held  in  the  Humboldt  Tunnelling  Company  for  certain  rei 
estate  which  was  the  separate  property  of  the  plaintiff,  dep« 
ited  the  stock  with  ITorton,  one  of  the  defendants,  and  th 
plaintiff  and  her  husband,  William  Fiteh,  executed  to  Bunc 
a  deed  of  the  real  estate,  and  deposited  it  with  Norton,  an 
the  parties  then  agreed  that  Fitdi  and  Bunch  should  visit  th 
works  of  the  company  in  the  then  Territory  of  Nevada,  an 
that  if  William  Fitch  should  then  desire  to  exchange  tb 
lands  for  the  stock,  he  should  give  Bunch  an  order  on  Norto 
for  the  deed,  and  Bunch  should  give  him  an  order  on  Norto 
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tlie  stock,  £id  that  Norton  Bhould,  on  the  presentation  of 
orders,  deliver  the  deed  to  Bnnch  and  the  stock  to  Wil- 
i  Fitch.  Bunch  and  Fitch  having  inspected  the  tunnel 
miTiiTig  works  of  the  company.  Bunch  gave  Fitch  an  order 
the  stock,  and  Fitch  gave  Bunch  an  order  for  the  deed. 
>re  those  orders  were  given  the  plaintiff  commenced  this 
m  against  Bunch,  William  Fitch  and  Norton,  to  restrain 
Um  from  delivering  the  deed  to  Bunch,  and  Bunch  from 
iving  the  same,  and  to  have  the  deed  cancelled  by  the 
T  of  the  Court. 

iuneh  alone  answered  the  complaint,  and  judgment  having 
[rendered  ordering  the  deed  to  be  cancelled,  and  the  motion 
}uneh  for  a  new  trial  having  been  denied,  he  appeals  from 
judgment  and  the  order. 

A  denial  in  an  answer. 

lie  defaidant  insists  that  the  evidence  is  insufficient  to 
ain  the  finding  that  the  lands  were  the  separate  property 
the  plaintiff.  There  are  two  sufficient  answers  to  this 
It.  First  —  The  defendant  has  not  denied  the  allegation  of 
complaint,  that  the  plaintiff  ^^  is  seized  and  possessed  and 
he  owner,  in  her  right,  as  her  separate  property,"  of  the 
Is,  for  the  denial  in  the  conjunctive  form  adopted  by  the 
mdant,  ^^that  said  plaintiff  is  seized  and  possessed,  and  is 
owner  in  her  own  right,  as  her  separate  property,  of  the 
1,''  etc.,  has  so  frequently  been  held  not  to  amount  to  a 
lal  of  the  all^ation  to  which  it  professes  to  respond,  that 
rould  be  a  waste  of  time  to  cite  authorities.  Second  —  The 
mdant  has  failed  to  state,  as  one  of  the  grounds  of  his 
ion  for  a  new  trial,  the  insufficiency  of  the  evidence  to 
;ify  this  finding  of  fact 

An  escrow. 

'he  act  of  the  plaintiff,  in  placing  the  deed  in  the  hands  of 
rton,  was  not  a  delivery  of  the  deed  as  an  escrow.  The 
very  of  a  deed  may  be  absolute,  that  is,  to  the  grantee 
iself,  or  to  a  third  person  for  him;  or  it  may  be  condi- 
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tional,  that  is,  to  a  third  person,  with  directiox&  to  keep  i 
some  condition  is  performed  by  the  grantee.  In  the  first 
the  title  presently  passes,  bat  in  the  second  case,  the  ii 
mem  is  an  escrow,  and  no  title  passes  until  the  c(Miditi 
performed,  and  generally,  mitil  the  second  delivery  of  the 
(2  Bl.  Com.  307;  4  Kent,  446;  2  Wash.  Keal  Prop. 
Jackson  V.  Cailin,  2  J.  K.  259 ;  Buggies  v.  Lawson,  13  « 
285;  Oreen  v.  Putnam,  1  Barb.  500.)  Every  act  necei 
to  be  performed  by  either  party  to  the  deed,  in  order  tha 
present  title  may  pass  to  the  grantee,  must  also  be  perfoi 
in  case  of  an  escrow,  except  cmly  the  delivery  of  the  de( 
the  grantee.  An  escrow  differs  from  a  deed  in  one  parti 
only,  and  that  is  the  delivery.  In  all  other  requisites, 
are  the  same.  I^ot  only  must  there  be  sufficient  parti 
proper  subject  matter  and  a  consideration,  but  the  pi 
must  have  actually  contracted.  When  the  instrument 
ports  to  be  a  conveyance  of  land,  the  grantor  must  have 
and  the  grantee  must  have  purchased  the  land.  A  pro 
to  sell,  or  a  proposal  to  buy,  though  stated  in  writing, 
not  be  sufficient.  The  minds  of  the  parties  must  have 
the  terms  have  been  agreed  upon,  and  both  must  have  as3( 
to  the  instrument  as  a  conveyance  of  the  land,  whid 
grantor  would  then  have  delivered,  and  the  grantee  rece 
except  for  the  agreement  then  made  that  it  be  delivered 
third  person,  to  be  kept  until  some  specified  condition  is 
formed  by  the  grantee,  and  thereupon  to  be  delivered  to 
by  such  third  person.  The  actual  contract  of  sale  on  th( 
side,  and  of  purchase  on  the  other,  is  as  essential  to  const 
the  instrument  an  escrow,  as  that  it  be  executed  bj 
grantor;  and  until  both  parties  have  definitively  assents 
the  contract,  the  instrument  executed  by  the  pro] 
grantor,  though  in  form  a  deed,  is  neither  a  deed  nc 
escrow;  and  it  makes  no  difference  whether  the  instru 
remains  in  the  possession  of  the  nominal  grantor  or  is  p 
in  the  hands  of  a  third  peilBon;  pending  the  proposals  foi 
or  purchase. 

The  deed  cannot  be  regarded  as  an  escrow,  for  anothei 
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There  was  nothing  agreed  to  be  done  by  or  on  the  part 
;he  grantee^  as  the  condition  upon  the  performance  of 
jh  the  deed  was  to  become  absolute,  and  to  be  delivered 
im  by  the  third  person.  It  is  the  general  rule,  that  a 
1  delivered  to  a  third  person  is  viewed  as  an  escrow  only 
ase  it  is  agreed  that  the  deed  is  to  be  delivered  to  the 
Ltee  upon  the  performance  by  him  of  the  stipulated  condi- 
(See  2  Phil.  Ev.,  C.  H.  &  E.  Notes,  661,  and  authorities 
e  cited.) 

still  further  reason  is,  that  it  cannot  be  properly  said  that ' 
deed  was  delivered  to  Norton  in  the  sense  in  which  that 
I  is  used  in  defining  an  escrow ;  for  a  deed  which  is  depos- 

with  a  third  person,  to  be  held  subject  to  the  order  of  the 
>aitor,  cannot  be  said  to  be  delivered,  because  it  is  deemed 
iw  to  be  under  the  control  of  the  depositor.  -fl 

1  James  v.  Ywnderheyden,  1  Paige^  385,  a  deed  and  a  boxid 
tgage  were  deposited  by  the  makers  of  the  instruments 
I  a  third  person,,  to  be  held  by  him  during  the  joint  plea- 

of  the  parties,  and  it  was  a  question  in  the  case  whether 

instruments,  which  were  described  as  escrows  in  the 
saction  with  the  third  person,  were  in  fact  escrows.  The 
ncellor  held  that  they  were  not  escrows,  for  it  was  evi- 
\  from  the  written  memorandum,  made  at  the  time  the 
jrs  were  deposited,  that  the  parties  intended  that  the 
^rs  should  not  operate  as  absolute  deeds,  without  some 
her  agreement,  and  that  they  were  left  with  the  third 
on  as  a  mere  depositary,  without  any  authority  to  deliver 
a  until  the  further  consent  of  both  parties. 

Delivery  of  a  deed  essential  to  pass  title. 

a  this  case,  Norton  was  the  mere  depositary,  holding  the 
I  of  the  plaintiff,  until  such  time  as  she,  through  her  agent, 
liam  Fitch,  should  assent  to  the  proposed  contract.  He 
essed  no  power  in  respect  to  the  deed,  except  as  the  agent 
he  plaintiff,  and  as  her  agent,  he  was  of  course  subject  to 
control.  She  had  power  to  revoke  his  authority  or  to 
ct  him  to  make  such  a  disposition  of  tiie  deed  «8  she  might 
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desire^  and  she  accordingly  directed  him,  previous  to  the  ti 
when  William  Fitch,  who  was  also  acting  solely  as  her  age 
gave  the  order  for  the  delivery  of  the  deed,  not  to  deliver 
deed  to  Bunch,  and  informed  him  that  she  would  not  en 
into  the  contract  All  control  over  the  matter  on  the  part 
Norton  thereupon  ceased,  and  the  pending  proposal  for 
sale  of  the  land  to  Bunch  was  rejected.  Thereafter  Non 
had  no  authority  to  deliver  the  deed,  and  any  attemp 
delivery  would  have  been  as  futile  as  it  would  have  been,  1 
the  deed  been  obtained  surreptitiously  from  the  actual  post 
sion  of  the  plaintiff. 

Such  was  the  position  she  occupied  at  that  time,  and  th 
is  nothing  stated  in  the  complaint  showing  that  her  rights 
the  property,  or  control  of  the  deed,  were  in  danger  of  bei 
impaired  or  injuriously  affected.  It  is  not  chained  that  !N 
ton  intended  or  threatened  to  pass  the  deed  over  to  Bunch, 
that  he  did  or  would  disregard  or  disobey  her  instructions. 

The  order,  which,  it  is  alleged  in  the  complaint,  Bunch  ^ 
persuade  Wm.  Fitdi  to  give  him,  and  which  the  Court  fii 
was  given  after  the  commencement  of  the  action,  is  unavail: 
to  Bunch,  even  if  Norton  should  be  guilty  of  delivering 
deed  contrary  to  the  plaintiff's  directions,  for  the  title  t 
not  pass  unless  the  deed  is  delivered  by  the  plaintiff,  or  so 
one  duly  authorized  by  her. 

No  question  arises  in  this  case  as  to  what  remedy,  if  a 
Bunch  is  entitled  to;  but  we  hold  that  the  plaintiff  can] 
demand  a  decree  that  the  deed  be  given  up  to  her  to  be  c 
celled,  which  is  in  the  hands  of  her  agent,  who,  for  aught  t 
appears,  is  willing  to  return  it  to  her  at  her  request 

Judgment  reversed,  with  directions  to  the  Court  below 
dismiss  the  suit 


THE  PEOPLE  V.  CHARLES  ENGLISH. 

IlimCTiailT   FOB   ABBAXJUr    WITH    IMTBRT   TO    COMMIT    MlTBDBB. —  An    IndlctB 

for  an  assanlt  with  Intent  to  eommit  murder  li  enffldent  If  It  charge  t 
tbt  dtfendaat  ftlonlooaly  aasanlted  the  peraoa  injured  with  a  platol  lot 
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irtth  powder  and  ball,   with  tntent*  of  mallee  aforetbouflrfat,   to  kill   and 
nnrder  him,  without  charging  the  imrtlcalar  acta  constituting  the  assault. 
MUST  JUDQi  ov  Facts. —  The  jury  In  a  criminal  case  are  the  exclusive 
Judges  of  the  facts. 

:«  voB  ASAAULT  WITH  iNTBXfT  TO  COMMIT  MuBDKB. —  On  s  trial  for  au  as- 
lault  with  Intent  to  commit  murder,  an  Instruction  by  the  Court  to  the  Jury. 
that  they  cannot  take  Into  consideration  the  acts  of  the  defendant  sub- 
leqoent  to  the  assault  charged  In  the  Indictment,  except  so  far  as  those  acta 
tend  to  establish  the  theory  that  the  defendant  acted  In  self  defense.  Is  not 
irroueoua  as  a  violation  of  any  legal  principle.  If  wrong.  It  can  only  be 
nade  so  by  Its  application  to  the  facts  of  the  case. 

[CT  OF  JUBT  IN  CA8B  OV  AssAUiiT  WITH  Dbaolt  Wiapon. —  On  a  trial  for 
issanlt  with  Intent  to  commit  murder,  a  verdict  of  the  jury  finding  the  de- 
isndant  **  guilty  of  an  assault  with  a  deadly  weapon  with  Intent  to  Inflict  a 
todlly  hijury  **  is  soflldent  to  sustain  a  judgment  subjecting  the  accused  to 
Aiiflnement  In  the  State  Prison. 

[CT  ov  Guii/rr  ov  an  Ovfbnbi  not  Chaiwp  in  Indictmint.^^  If  the  de- 
lendant  is  convicted  of  an  offense  of  a  lesser  grade  than  that  for  which  he 
ras  Indicted,  and  the  lesser  offense  Is  Included  In  the  greater,  the  verdict 
■  followed  by  the  same  judgment  as  though  the  defendant  had  been  Indicted 
tor  the  offense  of  which  he  was  convicted. 


< 


( 


ppBAi«  from  the  County  Courts  Solano  Oonntj. 

he  indictment  was  as  follows;  Wl 

The  said  Charles  English  is  accused  by  the  grand  jurjr  of 
County  of  Solano,  by  this  indictment,  of  the  crime  of  an 
nit  with  an  intent  to  commit  murder,  committed  as  follows: 
said  Charles  English,  on  the  6th  day  of  September,  1865, 
the  County  of  Solano^  with  a  certain  pistol  loaded  with 
der  and  ball,  which  he,  the  said  Charles  English,  in  his 
hand  then  and  there  had  and  held  in  and  upon  one  Warren  tf 

ry  Derfoin,  feloniously  did  make  an  assault  with  an  intent  S 

^  the  said  Warren  Peny  Derbin,  feloniously,  wilfully,  and  i  ^  m 

lis  malice  aforethought,  to  kill  and  murder,   and  other  I     ^ 

ogs  to  the  said  Warren  Ferry  Deibin,  then  and  there  did,  i 

raiy  to  the  form  of  the  statute  in  such  case  made  and  pro- 
dy  and  against  the  peace  and  dignity  of  the  pec^le  of  the 
e  of  California*'' 

he  Court  sentenced  the  defendant  to  imprisonment  in  the 
e  Prison  for  the  term  of  two  years. 

he  other  facts  are  stated  in  the  opinion  of  the  Court 
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M.  A.  Wheaton,  for  Appellant,  argued  that  an  assanlt  was  a 
legal  conclusion  drawn  from  certain  facts,  which  facts  should 
be  stated  in  the  indictment;  and  that  the  indictment  was 
fatally  defective  in  not  stating  those  facts,  and  referred  to 
Criminal  Practice  Act,  Sees.  236-239,  246 ;  People  v.  Aro,  6 
CaL  209;  and  Peoj^e  v.  Shuler,  28  Cal.  490.  He  also  argued 
that  as  the  indictment  charged  only  an  assault  with  intent  to 
commit  murder,  and  the  verdict  did  not  find  that  the  circum- 
stances of  the  assault  showed  an  abanidoned  and  malignant 
heart,  or  that  no  considerable  provocation  appeared,  the  Court 
should  have  adjudged  the  defendant  guilty  of  a  simple  assault 
only, 

/.  0.  McCidUmghj  AUomey-Oeneral,  ior  the  People,  argued 
that  the  indictment  was  sufficient,  as  it  followed  the  words  of 
the  Act  creating  the  offense,  and  cited  1  HittelFs  Digest,  Art 
1,452 ;  People  v.  King,  27  CaL  609 ;  and  People  v.  Ah  Woo, 
28  CaL  205.  He  also  argued  that  the  verdict  showed  that  the 
defendant  was  convicted  under  the  second  subdivision  of  sec- 
tion fifty  of  the  Act  concerning  crimes  and  punishments,  and 
that  the  defendant  xni^t  be  convicted  of  this  offense  under 
the  indictment,  and  cited  1  Hittell's  Dig.,  Art  2,011 ;  People 
Y.Davidean,  5  CaL  134;  and  People  v.  Vanard,  6  Cal.  562. 

By  the  Oourt^  Shapteb,  J. : 

The  indictment  charges  in  subetanoe  that  the  defendant 
feloniously  assaiilted  one  Derbin  with  a  pistol  loaded  with 
powder  and  ball,  with  intent  him,  the  said  De/bin,  of  his  malice 
aforethought,  to  kill  and  murder. 

First- — The  demurrer  to  the  indictment  was  properly  over» 
ruled.  The  indictment  contains  all  the  tenns  that  enter  into 
the  description  of  the  offense  as  given  in  the  statute,  together 
with  allegations  relating  to  the  character  of  the  weapon  used. 
(People  V.  Garcia,  26  Cal.  531.) 

Second  —  After  the  jury  had  retired  to  deliberate  upon  their 
rerdict  they  returned  into  Court  and  asked  '^  to  be  inf otmed 
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whether  or  not  the  assault  made  by  Derbin  on  English  outside 
of  the  door  should  be  considered  by  them/'  To  this  the  Coun 
replied  in  efFect  that  it  could  not  assume  that  ai^y  such  assault 
was  made,  and  that  the  question  of  fact  was  with,  them ;  and 
they  were  further  told  that  **  the  acts  of  the  defendant  subse- 
quent to  the  assault  alleged  could  not  be  considered  by  theni 
except  80  far  as  they  tended  to  establish  the  theory  that  the 
defendant  acted  in  self  defense/'  ; 

The  Court  was  right  in  both  branches  of  its  response. 
Clearly  so  as  to  the  first,  and  as  to  the  last,  right  )\y  presuipp- 
tion,  for  the  contrary  does  not  appear.  The  testimony  is  not 
in  the  record,  and  if  the  instruction  was  erroneous  the  point 
could  be  established  in  no  other  way  than  by  the  production 
of  the  evidence.  It  cannot  be  claimed  that  the  instruction 
violates  any  legal  principle  in  the  abstract  The  suggestion 
that  the  instruction  is  erroneous  for  the  reason  that  it  virtually 
forbids  the  jury,  in  passing  upon  the  question  of  intent,  to 
consider  the  subsequent  acts  of  the  defendant,  is  not  tenable. 
The  difiSculty  is  in  seeing  how  the  subsequent  acts  of  the 
defendant  could  have  any  bearing  upon  the  question  of  self 
defense.  But  if  the  charge  was  erroneous  in  that  respect  the 
mistake  was  in  the  defendant's  favor. 

Third  —  The  jury  found  the  defendant  "  guilty  of  an  assault 
with  a  deadly  v^eapon  with  intent  to  inflict  a  bodily  injury 
npon  W.  P.  Derbin." 

It  is  insisted  "  that  the  verdict  under  the  indictment  amounts 
only  to  a  conviction  of  an  assaulf  We  consider  the  legal 
effect  of  the  verdict  to  be  commensurate  with  its  terms.  The 
offense  for  which  the  defendant  was  indicted  was  of  a  higher 
grade  than  that  for  which  he  was  convicted  (1  Hit.  Dig.,  page 
239,  Sfystion  5D;)  still  as  the  offense  of  whidi  he  was  foun#' 
guilty  18  included  in  the  crime  with  whidi  he  was  charged,  tfa^ 
verdict  is  to  be  followed  by  the  same  consequences  that  would 
have  attended  it  Intd  the  indiotme&t  ehdif^-.therlesseif  effehse 
in  terms. 

It  is  true  that  the  verdict  does  not  state  that  '^no  consicler- 
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able  provocation  appeared,"  nor  "that  the  circumstance 
the  offense  show  an  abandoned  and  malignant  heart;" 
averments  to  that  effect  are  not  essential  in  an  indictment, 
it  follows  that  a  finding  on  neither  point  is  essential  to  a 
diet  subjecting  the  accused  to  confinement  in  the  State  Pri 
It  is  enough,  if  it  is  found  that  the  assault  was  with  a  de 
weapon  and  with  intent  to  inflict  bodily  injury.  {Peapl 
Nugent,  4  Cal.  841 ;  People  v.  Kennedy,  6  OaL  1B4;  Peop 
Vanard,  6  Oal.  662.) 
Judgment  affirmed^ 


R  F.  RYAN  V.  GEORGE  DOUGHEETT. 

XvBxsmcnoN  or  Cotrsr  om  Mattsr  suBicimD  to  Asbitbatobs. —  An 
meat  tn  wrlttnc  between  two  |»ftrtles  to  eabmlt  matters  In  difference  be 
them  to  an  arbitrator,  wHb  power  to  award  and  adjudge  all  matti 
difference  between  them,  and  to  make  an  award  in  writing,  and  thi 
award  when  made  may  be  entered  aa  a  judgment  of  any  Court  of  i 
haying  Jnrlsdietioii,  does  not  glTe  any  Coort  jurisdiction  ot  the  p 
litigant,  or  of  tlie  subject  matter  of  the  controyersy,  unless  the  agre< 
further  stipulate  that  the  submission  may  be  entered  as  an  order  of  ( 
and  the  submission  and  stipulation  are  filed  with  the  Clerk,  and  the 
enter  In  his  register  of  actions  a  note  of  the  submission,  with  the  nan 
the  parties,  the  name  of  the  arbitrator,  ete^  as  required  by  the  three  hn 
and  eighty-second  section  of  the  Practice  Act. 

IBSXTBATOB    MUST    MAKE    HI8     AWABD     WXTHIIf    THB    Tim     LXMITSD.— U 

agreement  to  submit  matters  in  difference  to  an  arbitrator  proyides  thi 
submission  may  be  made  aa  order  of  Court,  and  the  Clerk  makea  the  i 
entries  in  his  register  of  actions,  the  arbitrator  must  make  his  award  % 
ttie  time  limited  in  the  agreement,  or  both  the  arbitrator  and  Court  lose 
diction  of  the  case,  unless  the  parties  stipulate  in  writlng^to  extend  the 
•vAYiMKiT  Oir  AVPBAL. —  A  Statement  on  appeal  must  be  prepared  and 
within  twenty  days  after  a  judgment  is  entered. 

"^  Appeax  from  the  District  Court,  Fourth  Judicial  Diet 
City  and  County  of  San  Francisco, 

The  facte  are  stated  in  the  opinicm  of  the  Court 

0.  L.  Lane,  for  Appellant^  argued  that  as  there  wu 
elause  in  the  article  of  submission  that  it  should  b^  mad< 
order  of  Court,  the  Court  had  no  jurisdiction  over  the  buI 
matter  or  the  parties,  and  that  the  award  was  void,  not  ha 
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: i( 

made  witliin  the  time  limited,  and  cited  9  JohxL  116}  5  ^ 

e,  575;  and  12  OaL  88L 

F.  Byan,  in  pro  per.,  for  Bespondent 

le  award  is  ocniclusive  that  the  parties  agreed  to  the  en- 
meat  of  tune.     (9  Barr,  100;  21  Wend.  489.)     It  is  ^     i 
the  agreement  is  silent  as  to  making  it  an  order  of  Court,  ^, 
it  provides  that  judgment  may  be  entered  on  it,  and  the  m     ^ 

ter  indndes  the  less.     (Howard  ▼.  Sexton,  4  Conistock,  *     I 

\  .  #'    . 

«tion  three  hmidred  and  eighly-five  of  the  Practice  Act 

ides  that  a  party  may  confess  a  judgmeD4;,  and  may  stip:  ff     | 

>  that  a  judgment  be  entered.    The  arfaitraticn  was  merely  «. 

ig  an  account  of  amount  due^  and  the  agreement  a  stipu- 

n  that  judgment  be  entered  for  that  amount^  and  gave  the 

t  jurisdiction. '  (Fletcher  v.  Pollard,  2  Hen.  &  Mumf. 

)    The  power  to  confess  and  enter  judgment  is  a  seouritj,  , 

irrevocable.     (Stephens'  Nisi  Prius,  48.)  | 

nder  the  facts  in  Mvldrow  v.  Norris,  2  CaL  74,  the  Coinrt 

1  have  entered  the  judgment    The  arbitrator  became  tbe 

t  of  the  parties.     (23  Wend.  363  ) 

he  words  in  the  three  hundred  and  eighty-eecond  section 

le  Practice  Act,  "  May    *    ♦    ♦    that  it  may  be  entered 

n  order    *    *  .  *    /'are  v^  imperative,  but  directory, 

dug  ani  intention  to  allow  either  the  statutory  or  common 

mode.     (5  Oowen,  165-188;  8  Hill,  612.)     The  statute 

not  require  an  order  of  Court  to  enable  the  award  to  be 
.  (10  John.  143.)  The  time  of  filing  the  agreement  was 
ateriaL    (5  Cowen,  24.)    A  verbal  agreement  would  have 

held  good.    (1  Ohio>  463.) 


t 


Y  the  Oourt^  CusBinr,  C.  J. : 

n  the  Sth  of  May,  1864,  the  parties  agreed  in  writing,  ^ii 

3r  their  hands  and  seals>  to  submit  to  arbitration  certain 
ers  in  difference  between  them,  and  by  their  agreement 
appointed  James  McCabe  arbitrator,  and  invested  him 
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with  power  to  "arbitrate,  awai'd,  order,  adjudge  and  d 
mine  of  and  concerning  all  and  all  manner  of  actions,  a 
and  causes  of  action,  suits,  controversies,  claims  and  dem 
whatsoever,''  pending,  exi^titig  or  held  between  thena; 
thej  further  covenanted  and  agreed  to  and  with  each  oth< 
fiithfuUy  observe,  keep  and  abide  by,  in  all  things,  the 
sion-  and  award  which  the  arbitrator  should  make  in  wri 
on  or  before  the  6th  day  of  July,  1864.  They  further  ag 
that  the  arbitrator  should  have  power  to  examine  witne 
and  therefor  to  appoint' time  and  place,  and  in  conclusion 
agreed  as  follows:  "And  the  said  submission,  when  made 
arbitrated,  may  be  entered  up  a  judgment  of  any  Com 
record  having  it  seal  and  jurisdictionL^  At  the  foot  of 
agreement  ia  an  instrument  in  writing  which  reads  as  folL 
"It  is  hereby  stipulated  and  agreed  upon  by  and  bet\ 
B.  F.  Ryan,  attorney  for  himself,  and  James  Mee,  as  atto: 
for  the  said  George  Dougherty,  that  the  time  of  hearing 
deciding  the  said  award  is  continued  for  sixty  days  from 
date  hereof,  September  2,  1864;  and  that  the  said  Jt 
McCftbe  tnay  heat  and  determine  said  proceedings  under 
arbitratiwi; "  and  the  same  is  signed  by  R.  F.  Ryan  for  1 
self,  and  James  Mee,  as  attcrmey  for  Dougherty. 

On  the  18th  of  April,  1865,  the  arbitrator  made  his  a^ 
in  writing,  referring  to  the  submission  entered  imto  bets 
the  parties  on  the  5th  of  May,  1864,  and  thus  proceed 
"Now  I,  having  been  first  duly  sworn  according  to  law, 
having  heard  the  proofs  and  allegations  of  the  respective 
ties  (the  same  having  been  taken  from  time  to  time,  from 
154h  day  of  September,  1864,  to  the  28d  day  of  Decem 
1864,  upon  divers  adjournments  agreed  upon  by  said  parti 
and  examined  the  matter  in  controversy  by  them  submil 
do  make  this  my  award  in  writing,  that  is  to  say:  I  aw 
adjudge  and  decree  that  he,  said  George  Dougherty,  shall 
do  pay  to  the  said  Richard  F.  Ryan,  the  sum  of  $1,14 
within  fifteen  days  from  the  date  hereof,  the  same  being 
balance  of  the  account  which  I  find  from  the  evidence  t 
due  from  said  Dougherty  to  said  Ryan.    And  I  further  avv 


,  1866.]  Ryan  y.  DbTOHssiiT.  221 


OplBlQQ  Of  tlM  C«Att-^CQrrtf^C«  J. 


i 


\  adjudge  and  deeree'  that  the  oaid  GHsorge  Dougheirty 
to  the  said  Bichard  £.  Kyan,  as  costs  of  f  the  proceeding, 
urn  of  $115/' 

lithe  20th  of  April,  1865^  Bjan  gave  notice  in  writing  to 

.ane^  attomqr  for  Donghertyy  that  the  arbitrator  had,  on  ^» 

L8th  of  that  month,  made  his  award  upon  the  mattei-s  jT 

litted  to  him,  and  that  said  award  had  beoi  filed  in  the 

ict  Court  of  the  Fourth  Judicial  District    Judgment  ^ 

entered  in  said  District  Court  upon  this  award  on  the  ^ 

of  July,  1865;  and  the  subiicu&sion  and  the  furth^  stipu-  •* 

QL  and  agreement;  the  award  of  the  arbitrator;  the  notice  tf 

le  award  and  the  filing  of  the  same;  and  the  judgment  * 

■ed,  was  indorsed  as  the  ^^  Judgment  BoU  "  and  filed  in 
District  Court  on  the  day  judgment  was  entered. 
1  the  19th  of  July,  1865,  Dougherty  appealed  from  the 
ment  entered  against  him  and  afterwards  prepared  a  state- 
;  to  be  annexed  to  the  judgment  which  was  filed  on  the 

of  August  following.  £yan  objects  that  this  statement 
not  prepared  within  the  time  limited  by  the  statute,  and 
sfore  should  be  rejected  by  the  Court  in  the  consideration 
le  case.  It  is  manifest  the  statement  was  not  prepared 
filed  within  the  time  prescribed  by  the  statute,  and  oonse- 
tly  it  forms  no  part  of  the  record,  X^ractice  Act,  Sec. 
;  Abbott  V.  Doughs,  28  CaL  296.)  We  shall  therefore 
ne  our  attention  to  those  matters  whicb  are  properly  before 
f  record. 

\ie  only  point. which  it  is  necessary  to  consider  is  ene 
Lving  the  authority  of  the  arbitrator  to  make  the-  award, 
the  jurisdiction  of  the  Court  to  enter  the  judgment  from 
h  Dougherty  has  appealed. 

arsons  capable  of  contracting  may  submit  by  writing  to 
nation  any  controversy  which  might  be  the  subject  of  a 

action  between  them,  except  a  question  of  title  to  real 

erty  in  fee  or  for  life.     (Practice  Act,  Sees.  880,  381.) 

it  does  not  follow  that  because  a  matter  in  difference 

een  parties  may  be  submitted  by  them  to  arbitration  that 

>urt  of  record  or  any  other  Court  will  thereby  acquire 
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jurisdiction  of  the  subject  matter  in  controversy  or  of  the  p 
ties  litigant.  Ji  the  parties  stipulate  in  the  submission  tl 
the  same  may  be  entered  as  an  order  of  the  District  Cou 
and  cause  the  submission  and  stipulation  to  be  filed  with  1 
Clerk  of  the  county  where  one  of  the  parties  resides,  sii 
Clerk,  who  is  ex  officio  Clerk  of  the  Court  named,  shall  eni 
in  his  Begister  of  Actions  a  note  of  the  submission,  with  t 
name  of  the  parties,  the  name  of  the  arbitrators,  the  date 
the  submission,  when  filed,  and  the  time  limited  by  the  si 
mission,  if  any,  within  which  the  award  shall  be  ma< 
(Practice  Act,  Sec  382.)  By  the  concurrence  of  these  » 
eral  conditions  the  Court  obtains  jurisdiction  of  the  8ubj( 
matter  of  the  controversy  and  of  the  persons  of  the  parti 
and  power  over  the  arbitrators.  When  the  arbitrators  ma 
an  award  it  must  be  in  writing,  and  when  the  submission 
made  an  order  of  the  Court  the  award  when  made  must 
filed  with  the  Clerk  and  a  note  thereof  made  in  the  Begist 
and  after  some  further  proceedings  it  is  the  duty  of  the  Clc 
to  enter  the  award  in  the  Judgment  Book  and  thereup<m 
becomes  in  effect  a  judgment.     (Practice  Act,  Sea  386.) 

The  parties  agreed  in  the  submissiim  that  the  same  ^^wh 
made  and  arbitrated  may  be  entered  up  a  judgment  of  a 
Court  of  record,"  and  the  submission  was  filed  October  28 
1864,  with  the  Clerk  of  the  county  where  the  parties  resid< 
It  does  not  appear  that  it  was  directly  stipulated  that  t 
submission  should  be  entered  as  an  order  of  the  Court^  or  tl 
the  Clerk  entered  in  the  Register  of  Actions  the  matti 
required  by  the  statute.  Were  it  assumed  that  the  stipu 
tion.  authorized  the  submission  to  be  entered  as  an  order 
the  Court  and  that  the  Clerk  made  the  proper  entries  in  t 
Register  of  Acti<ms,  then  we  are  to  proceed  a  step  further  a 
ascertain  whether  the  omission  to  observe  the  conditions 
the  submission  as  to  the  time  within  which  the  award  was 
be  made  rendered  the  arbitrator  functus  officio,  and  operat 
to  oust  the  Court  of  all  jurisdiction  in  the  premises.  T 
parties  covenanted  and  agreed  to  an^  with  each  other  tt 
they  would  in  all  things  faithfully  observe^  keep  and  abide 
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acision  and  award  which  the  arbitrator  should  make  in 
Lg  on  or  before  the  6th  of  July,  1864.  This  was  evi- 
r  intended  as  a  limitation  of  the  time  within  which  the 
ator  waa  to  make  his  award.  If  it  were  conceded  that 
ipulation  entered  into  between  Bjan  and  James  Mee,  as 
ley  for  Dougherty,  extending  the  time  for  the  hearing 
[etermination  of  the  matters  submitted  to  arbitration  for 
days  from  the  2d  of  September,  1864,  the  position  of  the 
ident  Byan  is  in  no  sense  improved,  for  the  reason  that 
rbitrator  did  not  make  his  award  until  the  18th  of  April, 
Long  before  that  date  the  powers  conferred  on  the 
ator  by  the  parties  had  ceased  and  the  Court  had  lost 
liction  of  the  case  (if  it  ever  acquired  jurisdiction  in  the 
see)  by  the  very  terms  and  conditions  of  the  submission. 
»  not  appear  that  Dougherty  ever  consented  to  the  making 
B  award,  nor  to  any  proceeding  in  the  matter  after 
event^   and   it  is  difficult   to  understand  how  he  could 

effectually,  except  in  a  mode  as  solemn  and  binding  as 
red  by  the  statute,  in  order  to  submit  the  matters  in 
ence  between  him  and  Byan  to  arbitration  in  the  first 
ice. 

are  of  opinion  the  judgment  was  and  ia  coram  non 
^  and  consequently  void. 
Igment  reversed. 


PEOPLE  ex  rO.  GEO.  W.  TYLER  v.  O.  0.  PRATT, 

JUDOB  OF  THB  TwXLFTH  JUBIOIAL  D18TBICT. 


n  CousT  WILL  HOT  Dbcidb  Qusrxoxb  kos  Pbsuuitbd  ur  Good  Faith. 
The  Supreme  Court  will  not  inyestigate  and  decide  qoestloni  not  regularly 
\aiag  In  the  due  course  of  litigation,  in  order  to  gratify  the  curiosity  of 
inael  or  parties  who  procure  them  to  bt  raised  against  themselTes  hy 
lers  who  ftel  no  interest  in  the  contest 

-  When  questions  are  not  presented  in  good  faith,  in  the  regular  eosrse  of 
nest  litigation,  the  Supreme  Court  will  not  pass  upon  them. 
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^pillion  of  the  Odott '•^  Sawyet ,  ^ 


George  W.  Tyler ^  in  pro  per.,  for  Relator. 

By  the  Court,  Sawybe,  J.. 

,  An  alternative  mandate  was  issued  to  the  Judge  of  the 
Twelfth  Judicial  District  on  the  application  of  the  relator, 
an  a^^torn^y.  at  law,  requiring  said  Judge  to  permit  the  said 
relator  to  appear  and  exercise  the  rights  of  an  attorney  at 
law,  in  said  Court,  or  show  cause,  etc 

The  Judge  of  said  Court  filed  his  return  to  said  writ,  from 
which  it  appears  that  there  was  a  suit  pending  in  sai«;  Court 
in  v^hich  said  Tyler,  relator,  was  attorney  for  the  plaintiff; 
that  on  the  I7th  day  of  February,  1866,  there  was  a  motion 
pending  before  said  Court  in  said  action ;  that  when  said  motion 
was  called  up  by  sai<l  relator,  the  defendant's  attorney  "  stated 
to  the  Court  substantially  as  follows:  that  ivith  the  consent  of 
plaintiff's  attorney,  who  wished  to  obtain  a  decision  upon  ilie 
question  involved  in  the  objection  he  was  to  make,  he  objected  to 
the  making  of  said  motion  by  plaintiff's  attorney,  upon  the 
ground  that  said  attorney  had  not  a  Federal  license  to  prac- 
tice law,. and  on  that  account  was  ineligible  to  make  the 
motion,  or  to  practice  in  the  Court.  , .  The  relator  thereupon 
admitted  that  he  had  not  obtained  such  license,"  "and  tipof* 
interrogation  by  the  Court,  assented  to  the  statement  made  iy 
defendant's  attorney,**  and  proceeded  to  argue  the  objection 
The  Court  sustained  the  objection,  and  entered  an  order  pro- 
hibiting said  relator  from  appearing  until  he  should  procure  a 
Fedoral-  licenfee.  This  order  liad  been  modified  so  as  to  liiait 
his  right  to  appear  on  said  motion  then  before  the  Court. 
The  application  for  a  peremptory  mandate  is  submitted  on 
the  moving  papers  and  return  of  the  Judge  of  the  Twelfth 
Judicial  District  The  record,  as  we  view  it,  sfiows  that  tho 
motion  in  the  Court'  below  to  exclude  the  relator  wBS  ti-^ 
own,  but  nominally  made  through  the  accommodating  attor- 
ney "of  the  defendant  .for  relator's  own  purposes,  and  tbat  ^ 
got  what  he  thus  indirectly  asked,  although,  it  seems,  not 
what  he  .de^r<^.    Whether  the  ;qi^tiQji  was  argued  ii>  ^^^ 
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bdow  by  the  attorney  nominally  making  the  raotionj  or 
oes  not  appear.  Certain  it  is,  when  the  application  for 
jremptory  writ  was  made  in  this  Court,  there  was  do 
3I  who  considered  it  to  be  his  especial  duty  to  resist  the 
ation,  or  krgue  the  great  and  important  constitutional 
ons  supposed  to  be  involved.  It  was  not  to  be  e^xpectod, 
true,  that  the  respondent  would  go  to  the  trouble  and 
se  of  employing  counsel  to  argue  a  question  which  he 
een  called  upon  to  decide  judicially,  only,  and  in  which 
i  no  personal  interest,  or  that  the  counsel  of  the  dcfend- 
i  the  Court  below,  who  made  the  motion  for  the  aecom- 
ion  of  the  relator,  would  give  himself  any  trouble  about 
lut  this  only  shows  the  impropriety  of  raising  for  judi- 
Btermination  questions  of  great  importance  in  the  inauner 
I  ted  in  this  case,  where  there  is  virtually  but  one  party, 
ist  happen  generally  in  such  cases,  that  there  will  be  no 
st  manifested  in  the  contest  on  one  side,  at  least,  and 
/Ourt  must  decide  the  question  as  improvidentlv  as  it  h 
ited,  or  assume  the  functions  of  counsel  as  well  as  of  thn* 
.  When  questions  are  presented  in  good  faith  in  the 
ir  course  of  honest  litigation,  and  are  necessary  to  tlio 
nination   of  the  case,   we  shall  not  hesitate   to   decide 

but  it  is  no  part  of  our  duty  to  investigate  and  decide 
ons  not  regularly  arising  in  the  due  course  of  litigation, 
le  gratification  of  the  curiosity  of  counsel,  or  to  serve 
ulterior  purpose  of  parties  who  choose  to  procure  them 
raised  against  themselves  by  others  who  feel  no  interest 
i  contest.  We  regard  this  as  one  of  the  latter  class  of 
Whether  the  law  of  Congress  is  constitutional  and 
jable  to  the  case  in  hand  or  not,  and  conceding,  that  the 
i  of  the  District  Court  can  be  properly  reviewed  on  an 
nation  for  a  writ  of  mandate,  the  circumstancts  under 

the  order  excluding  the  relator  from  appearini^  to  the 
n  was  made  by  the  District  Court  are  not  snch  as  re- 
this  Court  to  issue  a  peremptory  writ.  (Lord  \\  Vcazie, 
w,  TJ.  S.  254;  Cleveland  y.  Chamberlain,  1  Black,  425.) 
Vol.  XXZ.— is 
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The  appliciatioii  is  therefore  denied,  and  the  alternative  writ 
discharged. 


JAMES  NOONET  v.   DAVID  MAHONET. 

NBw  Tbial  on  Gbound  ov  Bubpsi8& — The  appellate  Court  will  not  rererss  an 
order  of  the  Court 'below  denying  a  new  trial,  applied  for  on  the  ground  of 
■nrprise,  unless  there  has  been  an  abase  of  discretion  in  the  Ooort  below  In 
refusing  a  new  trial. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
Oity  and  Oounty  of  San  Francisco. 

The  action  was  comm^iced  in  December,  1864,  and  an 
answer  was  filed  denying  the  allegations  of  the  complaint 
Previous  to  the  term  of  the  Court  for  July,  1865,  when  the 
Clerk  made  up  the  calendar  for  that  term,  he  failed  to  place 
the  cause  thereon  for  triaL  It  was^the  custom  of  the  Clerk 
to  print  the  list  of  causes  for  trial,  and  hang  up  copies  of  the 
same  for  inspection  of  attorneys  and  parties.  On  the  6th  of 
July  the  Clerk  placed  the  cause  on  the  calendar  for  trial. 
On  the  4th  of  August  it  was  called  for  trial,  and  no  one 
appearing  for  defendant  plaintiff  recovered  judgment  for  two 
thousand  dollars. 

Defendant  moved  for  a  new  trial,  on  the  ground  of  surprise, 
and  filed  affidavits  in  support  of  the  motion.  Countei^  affida- 
vits were  filed  on  hehalf  of  plaintiff.  The  Court  denied  a 
new  trial,  and  defendant  appealed  from  the  order. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Campbell,  Fox  A  OampbeU,  for  Appellant 

Porter  A  HoUaday,  for  Bespondent 

By  the  Court^  KHODBSy  J.: 

The  granting  or  refusing  of  a  new  trial,  which  is  asked  for 
on  the  ground  of  surprise,  is  a  matter  resting  very  much  in 
the  legal  discretion  of  the  Court  below,  and  the  appellate 
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IN  A  CounjkJVT  CUBSD  BT  ▲  VnuncT.-^  Where  a  eomptalnt  for  money 
eiyed  Ifj  defendant  to  platntUTi  nee,  to  be  paid  when  requested,  avers  that 
lendant,  though  requested,  has  not  paid,  the  defect  in  such  form  or  aver 
at  of  a  demand  of  payment,  if  any  there  be,  is  cured  by  a  verdict 
CuBSD. —  If  the  Court  refoses  to  allow  the  defendant  to  amend  his  an- 
»r,  and  then  allows  him  to  Introduce  his  evidence  on  the  point  to  which 

amendment  referred,  and  it  appears  from  such  evidence  and  the  facts 
nd  upon  other  issues  that  the  amendment  is  immaterial,  no  injury  results 
m  the  refusal,  and  judgment  will  not  be  reversed  on  that  ground. 
IS  aw  Facm  bt  vkb  Coubt. —  The  findings  of  the  Court  should  bt  a  ooa- 


is  not  justified  in  interfering  with  the  order,  unless  an 
of  discretion  is  made  to  appear.  (Smith  v.  Richmond, 
I  502;  Schellhous  v.  Ball  29  Cal.  605.)     We  are  by  no 

satisfied  that  the  Court  orred  in  holding  That  the 
lant  had  failed  to  make  out  a  case  of  surprise  that  ordi- 
»rudence  could  not  have  guarded  against  The  placing  of 
use  on  the  calendar  for  trial  by  the  Clerk,  after  the  com- 
ment of  the  term,  cannot  be  said  to  have  been  more  than 
r^ularity.      The  omission  to  place  it  on  the  calendar 

the  commencement  of  the  term,  was  also  an  irregu- 

which  the  plaintiff  was  entitled  to  have  corrected. 
^needing  that  the  placing  of  the  cause  on  the  calendar 
B  Clerk  without  being  ordered  so  to  do  by  the  Court 
rroneous,  the  defendant  caimot  daim  that  he  was  sur- 

by  the  cause  being  thus  entered,  for^  after  the  com-  ^        ^ 

ment  of  the  term,  the  plaintiff  several  times  informed  a        4 

f  that  fact,  stated  the  number  of  the  case  on  the  calen-  ^ 

nd  told  him  that  he  would  bring  the  case  on  to  trial  at 
erm.  The  defendant,  knowing  that  the  cause  was  not 
^  calendar  as  printed,  was  put  upon  his  inquiry  by  the 
ed  statements  of  the  plaintiff,  and,  as  a  prudent  man,  he 

1  have  searched  the  calendar  at  the  Clerk's  office,  where  #_ 

»uld  have  learned  that  the  cause  was  <m  the  calendaTi 
able  to  be  called  up  in  its  order. 
Igment  affirmed* 
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dae  and  pointed  statement  of  the  jeyeral  facte  foond,  followed  by  the  coa- 
elusions  of  law,  without  any  miztnre  of  argument,  or  the  evidence  from 
which  the  facta  are  found. 

Appeal  from  the  District  Oonrt,  Ninth  Judicial  Dulriet, 
Trinity  County 

The  complaint  averred  that  between  the  first  day  of  April, 
1863,  and  the  first  day  of  August,  1863,  the  defendant  had 
received  eight  hundred  and  twenty-nine  dollars  to  and  for  tbe 
use  of  plaintiff,  and  belonging  to  plaintiff,  and  to  be  paid  by 
the  defendant  to  the  plaintiff  when  the  defendant  should  ba 
thereto  requested,  and  that,  though  requested,  defendant  v^ 
fused  to  pay  the  same  or  any  part  thereof. 

Plaintiff  recovered  judgment,  and  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

H.  H.  Hartley,  for  Appellant,  argued  that  the  complaint 
was  fatally  defective  in  not  averring  by  whom  the  request  to 
pay  was  made,  and  the  place  where  or  time  when  made,  con- 
tending, that  in  this  case  an  actual  request  was  essential  to 
support  the  .Action,  and  that  when  an  actual  request  was 
necessary,  a  special  request  must  be  stated,  and  it  must  be 
averred  by  whom  and  to  whom  the  request  was  made,  and 
the  time  of  making,  and  cited  Chitty  on  Pleadings,  331«  He 
further  argued  that  this  defect  could  not  be  cured  by  evidence 
or  verdict,  and  cited  Van  Santvoord  on  Pleadings,  773 ;  Hair 
leek  V.  Porter,  10  Cal.  559;  and  Oamer  ▼•  Marshall,  9  CaL 
268. 

By  the  Courts  Sawtxb,  J.t 

The  first  point-— viz:  That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  —  seems  to  have 
been  made  for  the  first  time  in  this  Court.  Conceding  some 
of  the  allegations  to  be  defective,  we  think  the  defects  are  of 
such  a  character  as  to  be  cured  by  the  verdict.  Had  the 
objection  been  taken  at  the  proper  time,  the  defect  might 
have  been  <  obviated. 
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here  wis  atiy  err6r  in  refusing  to  allow  the  defendant  to 

his  answer,  rfie  evidence  was  admitted  upon  the  point 
ch  the  amendment  referred,  and  the  facts  found  by  the 

are  of  such  a  character  as  to  render  the  amendment 
erial.  No  injuyy  covld  have  resulted  from  the  refusal, 
f  only  other  error  relied  on  in  the  appellant's  brief,  is, 
he  Court  efred  in  finding"  that  the  plaintiff  had  not 
^ed  defendant  to  purchase  the  mining  stock  referred  to 

evidence.     On  this  point,  and  the  other  points  specified 

statement,  there  was  a  substantial  and  decided  conflict  

I  evidence.       It  is  clearly  one  of  the  class  of  casep  in  ^^^^|  ^         * 

this  Court  would  not  be  justified  in  setting  aside  the 
5  on  the  ground  of  insufficiency  of  evidence. 

would  here  suggest  that  the  finding  in  this  case  is  sub- 
)  the  criticism  cooiained  in  Hidden  ^  Jordan,  28  Cal. 
It  is  desirable  in  all  cases  that  the  findings  should  be  a 
e  and  pointed  statement  of  the  several  facts  found,  fol- 

by  the  conclusions  of  law,  without,  any  mixture  of 
lent^  or  the  evidence  from  which  the  facts  are  found.  F 

Inding  takes  the  place  of  a  verdict     It  is  a  special  ver- 
aot  an  opinion,  and  is  to  form  a  part  of  the  judgment 

(Bryan  v.  Maume,  28  Cal.  244;  Duryea  v.  Burt,  28 
>88.) 
Igment  affirmed. 


f 


DDOEE    LE  EOY,    aito    JAMES    B.    HAQGIN    v.  W 

NATHAN  ROGERS.  J 

CATION  OF  Erbobs  IN  A  Statbmbnt. —  If  E  new  trial  Is  applied  for  on 
ground  that  the  findings  of  fact  are  against  the  evidence,  the  moving 

t7  should  specify  In  his  statement  each  partlenlar  finding  of  fact  which.  * 

his  opinion,  is  against  the  evidence.  Instead  of  stating  In  general  terms 
t  an  alleged  finding,  which  Is  the  result  of  several  facts  found  separately, 
Lgainst  the  evidence. 

CQuiBED  BT  FITS  Ybabs  AiyviiBSB  POBSBSsioN.—  R.  had  been  in  posses- 
A  of  land  more  than  five  years  under  a  claim  of  title.  L.  and  H.  and 
Ir  grantors,  during  all  this  time  had  a  perfect  title  to  the  land.  They  sued 
and  others  to  recover  posspssioh  of  It,  but  did  not  make  R.  a  party,  and 
overed  Jiidgment,  and  after  the  five  years  had  nin^  the  Sheriff  turned  E. 
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ont  of  poMe88l(m  under  a  writ  o(  restrledon  Iitiied  on  the  Jadpnent,  tnd 
placed  U  and  H.  In  posseasion ;  Held,  tbat  the  title  of  B.  thus  acquired  by 
five  years  adyerae  poaseaalon,  waa  not  Impaired  by  this  entry  of  L.  and  H. 

Wbo  not  Boond  bt  ▲  JuDO]CKiT.~->  One  in  pniiMWMlnm  o(  land  who  la  neither 
a  party  nor  priry  to  a  judgment  for  the  recoTery  o<  poaaesaion  of  it,  le 
neither  affected  by  the  Judgment  aa  an  instrument  of  evidence,  nor  can  be 
be  dispossessed  by  virtue  of  a  writ  iaalied  upon  It. 

▲  JoDOMSNT  AM  AM  BSTOPPBL. —  A  judgment  la  not  an  estoppel,  unless  it  ap- 
pears that  the  matter  which  it  la  claimed  a  party  is  estopped  from  denylDg 
was  determined  in  the  judgment 

Statutb  ov  Limitations  as  to  Bsal  Bstaxb.— One  who  buys  land  in  the  ad- 
verae  possession  of  another  Is  barred  Ify  the  Statnte  of  Liadtatloos  from 
commenclDg  an  action  for  ita  recovery  when  live  years  have  expired  from  the 
time  a  cause  of  action  first  accrued,  to  any  of  those  through  whom  by  mesne 
conveyances  he  iiaa  acquired  title. 

Statcts  or  Limitations  as  to  Pubcrabb  as  ICostoaob  8aia— The  por 
chaser  of  land  at  a  mortgage  sale  then  in  the  adverss  possession  of  another, 
when  he  obtains  the  SherilTs  deed  becomes  the  aaaignes  of  the  mortgagor, 
and  cannot  maintain  an  action  for'lta  recovery  unless  it  Is  commenced  withls 
five  yeara  from  tho  time  a  canae  of  action  flnt  sflomsd  to  the  mortgagor  or 
thoae  under  whom  he  clalma  tltlo. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

This  was  an  action  to  recover  possession  of  a  lot  on  Battery 
street,  San  Francisco,  commenced  on  the  27th  day  of  August, 
1864.  The  judgment  in  Rogers  v.  Haggin',  referred  to  in  the 
opinion,  was  not  pleaded,  but  was  offered  in  evidence.  The 
defendant  recovered  judgment  in  the  Court  below,  and  plain- 
tiff appealed  from  an  order  denying  a  new  trial.  The  finding 
of  facts  consisted  of  twenty-five  separate  findings.  The  plain- 
tiffs, in  their  assignment  of  errors  on  motion  for  a  new  trial, 
allege  as  error  that  the  finding  of  certain  ultimate  facts  was 
error,  without  specifying  any  particular  finding  to  which 
exception  was  taken.  The  facts  stated  in  Hoggin  v.  Clark, 
28  Cal.  162,  and  Leese  v.  Cla^h,  lb.  26,  will  afford  a  full  his- 
tory of  the  matters  out  of  which  this  controversy  arose. 

The  facts  upon  which  the  decision  in  this  case  is  based  are 
stated  in  the  opinion  of  the  Court. 

B.  8.  Brooks,  for  Appellants,  argued  that  the  judgment  in 
Rogers  v.  H<iggin  was  conclusive  evidence,  and  that  it  was 
thereby  adjudicated  and  determined  that  Michelsoii  and  not 
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Kagers  was  the  ierrtAciiard  and  occupiOit  at  the  time  of  the 
comxnenmment  of  the  suit  of  Ilaggln  v.  Clarke  and  that  Ejt>gcr^ 
was  privy  to  the  Judgment  of  Hoggin  v,  Clarke  nnd  cited  Love 
V.  Waltz,  7  Cal.  252.  He  also  argued  that  even  if  the  judg- 
ment waa  cjondusivej  the  plaintiffs  ^v^r©  not  barred  by  the 
Statute  of  limitatioasj  because  under  our  law  the  statu le 
gives  the  mortgagee  no  right  of  entry  until  the  foreclosure  of 
the  mortgage,  a  sale^  and  the  execution  of  a  SherifFs  deed; 
tliat  the  Statute  of  Limitations  was  based  on  the  iJcli  of  i:L*gli- 
genoe  in  a  party  in  asserting  his  right,  and  there  could  be  no 
iLegligence  where  there  was  no  right  of  entry  or  action  which 
the  plaintiff  could  assert,  and  cited  Greenlf.  Cruise  on  Real 
Propw,  VoL  II,  pp.  249,  43 &  J  Johnson  v.  Sclwonniaker^  4  John. 
403;  and  Wells  v*  Prince,  9  Mass,  508, 

James  M*  Taylor,  for  Kespondent,  argued  tJiat  the  case  of 
Bogem  v.  Hoggin  simply  determined  that  relief  would  not  be 
granted  against  a  threatened  or  anticipated  injury  when  there 
was  a  plain  and  speedy  remedy  at  law,  and  cited  Tevis  v. 
ElliSj^  25  Cal.  515,  and  that  it  being  established  by  the  find- 
ings  in  this  case  that  respondent  was  not  a  party  or  privy  to 
the  case  of  Haggin  r*  Clark,  it  was  clear  that  he  was  never 
disposseesed  of  the  demanded  premises  by  the  Sheriff  uuder  a 
writ  of  restitution  in  that  case,  as  the  act  of  th3  Sheriff,  even  if 
he  had  turned  out  Eogers,  was  simply  a  trespass.  He  also  argued 
that  section  six  of  the  Statute  of  Limitations  must  be  con- 
strtied  with  section  tipo,  and  that  when-  read  tc^Uier  they 
amounted  to  this,  that  no  action  for  the  recovery  of  the  pos- 
session of  real  properly  shall  be  maintained,  unless  it  apjiear 
that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was 
seized  or  posses^^ed  of  the  premises  within  five  years  before  the 
commencement  of  the  ajction,  if  the  cause  of  action  .«ha]l  have 
accrued  to  them  or  any  of  them  more  than  five  years  l>efore 
the  commencement  of  the  action,  and  tbat  the  mortgagor  was 
the  grantor  of  the  purchaser  under  the  Sheriff's  sale,  and  cited 
Randall  r.  Raab,  2  Abbott's  P.  R  307. 
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By  the  Court,  Rhodes,  J. :  '      . 

The  only  question  in  the  ca$e,  is  whe^er  the  plaintiffs  are 
barred  of  a  recovery  of  the  possesBion  of.  the  premises,  by  the 
Statute  of  Limitations*  The  plaintiffs,  in"  the  statement  on 
their  motion  f<>r  a  new  trial,  among  other  grounds,  apecify  cer- 
tain particulars  in  which  the  finding  is  against,  the  evidescey 
and  the  case  depends  upon  a  solution  of  the  qu^st^ons  involved 
in  those  grounds.  It  is  proper  that  we  should  say.,  that  it  is 
a  very  plain  and  simple  matter  for  th^  party  moving. for  a.new 
trial  upon  grounds  of  that  character,,  tf>  apedify  eadi  particnlae 
finding  of  fact  which,  dn  his  opinion,  is  oontiraryto*  op  ndt 
sustained  by  the  evidence,  instead  of  stating,  as  in  this  case, 
that  an  alleged  finding,  which  counsel  dedupee  as  to  ultimate 
fact  —  a  conclusion  —  from  several  facts  separately  stated  in 
the  finding,  is  against  the  evidence.  By  pursuing  the  course 
adopted  in  this  case,  counsel  will  sometimes  incur  an  unneces* 
sary  risk,  and  will  always  east  unprofitable  labor  upon  the 
Ctourt,  as  well  as  the  opposite  counsel. 

A  patent  for  the  lands  was  issued  to  Leese,  nnder  whom 
the  plaintiffs  claim,  on  the  3d  of  March,  1858,  and  the  patent, 
it  is  conceded,  vested  in  him  the  legal  title.  It  was  found  by 
the  Court,  and  not  questioned  by  the  plaintiffs,  that  the 
defendants  and  those  under  whom  they  claim  v^ere  in  the 
adverse  possession  of  the  premises  from  1853  to  January  9th, 
1864,  the  time  of  the  execution  of  the  xmt  of  possession, 
issued  upon  the  judgment  in  ejectment  in  the  case  of  Hoggin 
et  al.  V.  Clark  et  ai.,  28  CaL  162.  A  mortgage  executed  by 
Leese  to  Vallejo  was  forecloscid  in  1860,  and  the  premises 
having  been  sold  by  the  Sheriff  were  conveyed  to  the  assignee 
of  the  mortgagee  in  1862,  and  were  by  him  conveyed  to  the 
plaintiffs  November  9th,  1862.  Haggin  and  others,  holding 
the  legal  title  as  the  assignees  of  Leese>  commenced  suit  in 
1860  against  Clark  and  others  to  recover  (he  possession'  of  the 
premises  covered  by  the  patent^  and  February  9th,  1863, 
recovered  judgment  against  the  defendants  in  that  acti(m, 
among   whom   was   Edward    Michelson,    and   execution   was 
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issued  on  the  judgment.  The  Oonrt  finds  in  the  case,  among 
other  things:  "Fifth  —  That  thereupon,  on  the  17th  day  of 
March,  A.  D,  1863,  the  defendant  Nathan  Rogers  filed  his 
complaint  in  this  Court  against  the  plaintiffs  in  the  suit  of 
Haggin  and  others,  claiming  that  he  was  not  a  party  or  privy 
to  said  judgment,  and  prays  a  perpetual  injunction  and  stay 
of  execution.  To  which  the  defendants  answered,  alleging 
service  of  process  or  summons  upon  the  said  Edward  Michel- 
son —  and  after  trial  had  upon  the  merits,  a  judgment  was 
rendered  against  the  said  Eogers  and  in  favor  of  the  defend- 
ants in  that  suit,  determining  that  he  had  no  right  to  the 
relief  he  sought  by  his  said  suit,  and  dismissing  his  com- 
plaint** The  Court  also  found  that  Nathan  Rogers,  the  de- 
fendant herein,  was  neither  a  party  nor  privy  to  the  suit  of 
Haggin  v.  Clark,  and  never  appeared  therein. 

At  the  time  of  the  issuing  of  the  patent — March  3d,  1858 — 
Leese  possessed  a  perfect  right  of  action  for  the  recovery  of 
the  possession  of  the  premises  from  the  defendants'  grantors. 
The  Statute  of  Limitations,  therefore,  commenced  to  run  at 
that  date,  and  the  plaintiffs'  action,  which  was  commenced  in 
August,  1864,  was  barred  unless  something  has  intervened  to 
prevent  the  running  of  the  statute.  For  this  purpose  the 
plaintiffs  rely  upon  the  judgment  in  ejectment  in  Hoggin  v. 
Clark,  and  the  writ  of  possession  issued  thereon,  and  the 
judgment  in  the  suit  of  Rogers  v.  Haggin — the  case  mentioned 
in  the  fifth  finding  above  quoted  —  and  they  hold  that  the 
latter  judgment  extenfled  and  controlled  the  f6rmer  judgment, 
making  it  binding  and  conclusive  upon  Rogers,  and  constitut- 
ing the  writ  of  possession  sufficient  authority  to  the  Sheriff  to 
proceed,  and  under  it  turn  Rogers  out  of  possession  of  the 
premises. 

The  writ  of  possession,  the  proceedings  of  the  Sheriff  under 
it,  and  his  return  thereon — even  admitting,  what  is  denied  by 
the  defendants,  that  the  Sheriff  turned  Refers  out  of  posses- 
sion and  delivered  the  possession  to  the  plaintiffs  in  that 
wadoa — were  not  of  themselves^  and  without  the  aid  of  a 
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judgment  that  bound  Rogers,  suflBcient  to  interrupt  the  run- 
ning  of  the  statute,  for  at  the  time  of  the  attempted  delivery 
of  possession  under  the  writ  the  five  years  from  the  time  the 
cause  of  action  accrued  as  upon  a  perfect  title  —  the  patent  — 
had  completely  run.  Eogers'  title,  thus  acquired  by  adverse 
possession  —  the  claimants  under  the  patent  having  a  right  of 
action,  and  being  under  no  disability — could  not  be  impaired 
by  an  entry  by  those  claiming  under  the  patent,  unless  made 
in  pursuance  of  a  judgment  to  which  Bogers  was  a  party  or 
privy. 

The  plaintiffs  contend  that  they  were  not  barred  of  their 
recovery,  because  it  was  determined  in  Rogers  v.  Hoggin  that 
Rogers  was  subject  to  the  judgment  in  Hoggin  v.  Clark,  and 
liable  to  be  turned  out  under  the  writ,  which  matters  he  is 
estopped  from  denying;  and  that  therefore  he  was  turned  out 
of  possession  and  the  plaintiffs  in  that  case,  under  whom  the 
present  plaintiffs  claim,  were  put  in  the  possession  under  the 
writ  in  that  case. 

This  position  cannot  be  maintained  unless  it  was  decided  in 
Rogers  v.  Hoggin  that  Rogers  was  a  party  or  privy  to  the  judg- 
ment in  Hoggin  v.  Clark;  for,  as  we  held  in  Tevis  v.  EUis,  25 
Cal.  616,  and  Wattson  v.  Dowling,  26  Cal.  125,  if  he  was 
neither  a  party  nor  privy  to  the  judgment  he  was  neither 
affected  by  the  judgment  as  an  instrument  of  evidence  nor 
eonld  he  be  dispossessed  by  the  writ  issued  upon  it. 

The  judgment  is  not  before  us,  and  the  statement  and  find- 
ings tend  but  slightly  to  show  what  were  the  issues  or  what 
was  decided  in  the  case.  From  the  fifth  finding  it  would  be 
inferred  that  Rogers  sought  to  enjoin  the  execution  of  the 
writ  on  the  ground  that  he  was  not  a  party  or  privy  to  the 
judgment.  According  to  the  doctrine  of  Tevis  v.  ETUs,  that 
was  good  gronnd  for  refusing  him  such  relief.  The  defendants 
answered  that  Edward  Michelson  was  served  with  process, 
and  that  allegation,  if  amounting  to  anything,  must  be  con- 
sidered as  matter  in  avoidance  of  the  allegation  of  the  plain- 
tiff; and  ^en  it  is  said  that  the  trial  was  had  upon  the 
merits,  the  meaning  may  be  that  it  was  found  that  IGchelson 
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was  served  with  process ;  that  judgment  was  rwidered 
against  him,  and  that  therefore  it  was  improper  to  perpetually 
enjoin  the  execution  of  the  writ  of  possession;  or  the  judg- 
ment dismissing  the  suit  may,  for  aught  that  appears  in  the 
record,  have  been  given  on  the  ground  that  the  Sheriff  did 
not  threaten  to  interfere  with  Sogers.  The  Court  foimd  in 
this  case  that  Rogers  was  neither  a  party  nor  privy  to  the 
judgment  in  Hoggin  v.  Clark;  and  as  we  cannot  presume  that 
the  Court  would  have  so  found  in  disregard  of  the  judgment, 
if  it  had  been  thereby  determined  to  the  contrary,  we  are  not 
justified  in  holding,  upon  the  meager  statement  found  in  the 
record  in  this  case,  of  the  contents  of  that  judgmant^  that  it 
was  thereby  determined  that  Rogers  was  a  party  or  privy  to 
the  judgment  in  Haggin  v.  Clark. 

The  plaintiffs  raise  the  point  that  they  are  not  barred  by 
the  lapse  of  time,  because,  as  they  say,  their  right  of  action 
first  accrued  in  1862,  upon  the  execution  of  the  Sheriff's 
deed  in  pursuance  of  the  judgment  of  foreclosure  of  the  mort- 
gage of  Leese  to  Vallejo.  We  do  not  find  that  the  point  has 
heretofore  been  presented  to  the  Court ;  but  it  is  more  plausible 
than  real,  and  its  solution  is  not  difficult 

It  will  not  be  contended  that  a  right  of  action  accrues  suc- 
cessively to  each  of  the  several  purchasers  of  the  same  parcel 
of  land,  in  the  sense  in  which  that  term  is  used  in  statutes  of 
limitation,  as  against  the  person  in  adverse  possession,  at  the 
time  of  the  first  purchase.  Were  it  so,  it  would  be  in  the 
power  of  any  one  to  avoid  the  statute  by  simply  conveying 
the  land  during  the  running  or  after  the  expiration  of  the  five 
years.  The  plaintiffs,  to  maintain  their  proposition,  must 
demonstrate  that  a  purchaser  at  a  foreclosure  sale  comes  Jn 
under  an  independent  title  —  that  his  title  is  not  the  title  of  a 
mortgagor,  but  a  title  that  then  first  sprang  into  being,  or  is 
derived  from  a  title  then  existing,  but  that  did  not  confer  the 
right  of  entry.  Where  one,  possessing  only  those  rights  in 
the  land  that  grow  out  of  prior  possession,  is  ousted,  after 
the  expiration  of  five  years,  he  is  barred  of  his  recovery ;  and 
if  he  thereafter  acquires  the  title  from  the  general  Oovem- 
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ment,  it  may  properly  \e  said  that  he  then  acquires  an  inde- 
pendent title,  and  that  a  right  of  action  then  accrues  to  him 
against  the  adverse  possessor.  And  the  remainder  man,  upon 
the  expiration  of  the  particular  estate,  does  not  come  in  under 
it,  but  claims  through  an  independent  source  of  title,  and  he 
has  his  action,  though  the  particular  estate  man  may  Have 
been  cut  off  from  a  recovery  against  the  adverse  possessor. 
But  such  is  not  the  case  with  the  purchaser  at  the  foreclosure 
sale.  His  estate  in  the  land,  is  the  estate  that  the  mortgagor 
had,  and  he  is  assignee  of  the  mortgagor,  in  every  sense,  so 
far  as  the  title  is  concerned,  that  he  would  have  been,  had  the 
mortgaged  premises  been  conveyed  directly  by  the  mortgagor, 
instead  of  indirectly  and  through  the  operation  of  a  judicial 
sale.  He  does  not  differ  in  this  respect  from  one  who  pur- 
chases at  an  official  sale,  made  in  satisfaction  of  a  judgment 
li^i.  The  argument  of  the  learned  counsel  in  support  of  the 
plaintiff's  claim  to  the  benefits  of  the  judgment  in  Rogers  t. 
Hoggin  is  based  upon  the  principle,  that  by  their  purchase  at 
the  foreclosure  sale,  they  succeeded  to  the  title  of  Leese,  the 
mortgagor,  and  his  assigns,  and  if  the  principle  is  not  correct, 
there  is  no  merit  in  the  argument  on  that  point ;  and  if  it  is 
correct,  the  statute  doea  not  begin  to  run  anew  for  their 
benefit 

It  is  said  that  this  rule,  disallowing  to  the  purchaser  at  the 
foreclosure  sale  a  new  day  from  which  to  compute  the  running 
of  the  statute,  endangers  the  security  of  the  mortgagee;  the 
answer  is:  first — that  the  fault  is  in  the  statute  that  permits 
the  conveyance  of  lands  notwithstanding  they  may  be  held 
adversely;  and  secondly — that  the  mortgagee  may  protect 
himself  by  covenants  permitting  him  to  sue  the  adverse  poe- 
sessor  in  die  mortgagor's  name  to  recover  the  possession. 

Judgmoit  affirmed. 

Mr.  Justice  Sabdxbsov  ezpreaaed  no  opinion. 


July,  1866.]      BioKNELL  V.  Amadoe  County.  237 


Ar^ment  for  Respondent. 


JAMES  W.  BICKNELL  v.  AMADOR  COUNTY. 

LiABiLiTT  OF  A  CouNTT  FOB  CuDRK*8  Fkvs. —  A  couotj  caonot  be  held  liable 
for  any  fees  of  the  Clerk  of  either  the  Probate,  County  or  District  Court, 
onlesa  -made  liable  bj  some  express  statutory  proTlsion. 

iDWM. —  A  county  Is  not  liable  to  the  Clerk  of  a  Court  for  services  performed 
by  him  In  entering  orders,  opening  and  adjourning  Court,  correcting  and 
approving  minutes,  and  such  orders  as  the  Clerk  is  required  by  the  Judge 
to  make,  for  which  no  party  to  an  action  is  chargeable. 

Worn    WHAT    SiSTICSS    ▲    CUBBK    OF    A    COURT    MAT    COLLSCT    PaT. —  There    Is    UO 

law  in  this  State  allowing  the  Clerk  of  a  Court  pay  for  services  rendered 
by  him  In  Court  In  making  such  entries,  not  pertaining  to  any  action  pend- 
ing, as  may  be  necessary  to  show  that  a  Court  has  been  held,  and  to  constl- 
tnte  a  complete  record  of  Its  action. 
What  a  Motion  is. —  A  motion,  within  the  meaning  of  the  statute  concerning 
fees,  is  an  application  for  a  rule  or  order  by  a  party  to  an  action  or  pro- 
ceeding; and  the  motions,  rules,  or  orders  for  the  entry  of  which  the  Clerk 
Is  eoUtled  to  collect  fees,  are  such  as  are  entered'  on  the  application  of  some 
party,  who  is  bound  by  law  to  pay  for  the  serrice  rendered. 

Appeal  from  the  District  Court,  Eleventh  Judicial  Dis- 
trict, Amador  County. 

The  plaintiff  recovered  judgment  in  the  Court  below,  and 
defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

R.  M.  Briggs,  for  Appellant,  argued  that  the  county  was 
not'  liable  for  any  services  of  the  Clerk  when  the ,  county  was 
not  a  party  litigant,  unless  expressly  made  so  by  law;  and 
that  the  statute  allowing  the  Clerk  pay  for  entering  motions^ 
rules,  orders,  etc.,  applied  only  to  such  entries  as  were  made 
in  the  course  of  a  trial  or  proceeding  on  the  application  of  a 
party  who  was  liable  for  costs,  and  cited  Kitchell  v.  County  of 
Madison,  4  Seam.  165;  and  Wood's  Digest,  p.  455,  Sec.  51. 

Badgley  &  Tilden,  for  Eespondent,  argued  that  the  services 
were  performed  for  the  benefit  of  the  county,  as  it  was  the 
duty  of  the  county  to  make  all  necessary  provision  for  the 
proper  holding  of  Courts  within  its  limits;  and  that  sections 
onp  and  two  of  the  Act  of  1859  (Laws  of  1859,  p.  159) 
allowed  pay  for  the  services  charged.  They  also  argued  that 
a  county  was  liable  for  beneficial  services  rendered  by  its 
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officerSy  unless  the  intention  to  exempt  it  was  dearly  apparent 
from  die  statute;  and  cited  4  Scam.  165;  2  Bladdord^  365; 
18  John,  242;  Brady  y.  Supervisors  of  N.  T.,  2  Sand.  460; 
People  V.  Supervisors  of  Albany,  12  Wend.  267;  and  Mallory 
y.  Supervisors  of  Courtland,  2  Oowen^  631, 

By  the  Court,  Sawybe,  J.: 

This  is  an  action  by  the  County  Clerk  of  Amador  Oounty 
against  the  county  for  fees,  claimed  to  be  due  for  services  ren- 
dered as  Clerk  of  the  District,  County  and  Probate  Courts, 
Whenever  any  entry  or  minute  of  any  kind  has  been  made  by 
the  direction  of  the  Judge  during  the  term,  and  not  at  the 
instance  of  any  party,  and  consequently  not  chargeable  against 
a  party  to  some  proceeding,  such  entry  or  minute  seems  to 
have  been  christened  a  motion  and  order,  and  charged  to  the 
county.  For  instance,  there  are  in  the  bill  of  items  fourteen 
hundred  and  sixty  ^'  motions  and  orders  opening  and  adjourn* 
ing  Court,"  for  services  in  entering  which,  an  aggr^ate  sum 
of  ov^r  one  thousand  dollars  is  charged  to  the  county.  There 
are,  also,  ^^  motions  and  orders,''  ^^  approving  minutes,"  ^'oo^ 
recting  and  approving  minutea,"  ^^  motions  and  orders/' 
"  making  rule  of  Court,"  "  changing  rule,"  "  abolishing  rules 
of  Court,"  "  excusing  jurors,"  "  discharging  jurors,"  '*  fining 
jurors"  and  "remitting  the  fine,"  "fining  Milligan"  and 
'"  remitting  the  same^"  "  appointing  committee  to  examine 
attorney,"  "admitting  Brown,  att'y,"  "placing  name  [of 
attorney]  on  roll,"  etc,  etc  The  question  is,  whether  these 
various  services  constitute  a  legal  charge  against  the  countj. 
Clearly  not,  unless  made  so  by  some  express  statutory  provi- 
sion. In  the  case  of  Rawley  v.  Board  of  Oommissioners  of 
Vego  County,  2  Blackf.  355,  the  plaintiff,  a  constable,  claimed 
to  hold  the  county  liable  for  services  rendered  in  sundry  crim- 
inal cases  decided  against  the  People.  The  Court  say:  ''We 
have  no  doubt  in  this  case.  Neither  the  State  nor  a  county  ia 
boimd  by  law  to  pay  the  fees  and  charges  of  the  officers  in 
oases  of  prosecutions  on  behalf  of  the  State,  in  which,  the 


.fnly,  1866.]     Bicxkell  v.   Amadob   County.  239 


Opinion  of  tho  Court  —  Sawyer,  J. 


prosecution  fails.  There  have  been  frequent  cases  of  the  kind 
in  this  Court,  and  we  have  uniformly  refused  to  give  costs 
against  the  State.  It  is  settled  in  the  Supreme  Court  of  the 
United  States  that  the  United  States  never  pay  costs  in  any 
suit.  {United  States  v.  Barker,  2  Wheat.  895.)  In  the  pres- 
ent case  the  county  cannot  be  liable  for  the  fees  and  charges 
stated  without  an  express  statute  on  the  subject" 

In  Kitchell  v.  Madison  County,  4  Scam.  I689  compensation 
was  claimed  against  the  county  for  similar  services  in  a  crim- 
inal case  by  the  Clerk,  Sheriff  and  Attorney-General,  and  it 
was  held,  that  ''in  the  absence  of  all  legislative  enactment 
requiring  such  fees  to  be  audited  and  paid  as  a  part  of  the 
contingent  expenses  of  the  county,  the  claim  was  properly 
rejected  by  the  County  Commissioners."  Referring  to  the 
cases  in  2  Cow.  523,  and  18  Johns.  243  —  the  only  cases 
tending  to  support  tibe  liability  called  to  our  attention,  ahd  in 
those  cases  the  services  were  rendered  for  the  benefit  of  the 
county  —  the  Court  say:  "When  compensation  has  been 
allowed  to  such  officers  wiAout  any  provision  by  law  for  that 
purpose,  it  was  where  the  services  were  specially  rendered  for 
the  benefit  of  the  county,  and  for  which  no  other  provision 
had  been  made,  as  in  the  cases  cited  in  2  Cow.  533,  and  18 
Johns.  243.  But  no  case  has  been  referred  to  where  such 
compensation  has  been  allowed  for  services  rendered  by  such 
officers  in  the  course  of  judicial  proceedings  in  criminal  cases." 

The  only  statutory  provisions  brought  to  our  notice  from 
which  it  can  be  inferred  that  the  Legislature  designed  to  make 
the  county  liable  for  services  of  the  kind  specified  in  the  com- 
plaint, are,  sections  one  and  two  of  the  "Act  to  regulate  fees 
of  certain  offices  in  Amador  County,"  approved  April  6,  1859. 
(Laws  1859,  p.  159.)  Section  one  provides,  that "  such  fees  are 
allowed  to  the  officers  herein  named,  for  their  services  rendered 
in  discharging  the  duties  imposed  on  them  by  law,  as  herein 
provided,  and  such  officers  may  lawfully  charge,  demand  and 
receive  the  same."  And  section  two:  "The  fees  of  the  Clerk 
of  the  District  Court  shall  be  as  follows:  For  entering  each 
luit  on  the  register  of  actions,  and  making  the  necessary  entries 
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therein,  for  each  folio,  twenty-five  cents;  for  issuing  every 
writ  or  process,  under  seal,  seventy-five  cents;  for  issuing  a 
subpoena,  for  each  witness^  fifteen  cents;  for  filing  each  paper, 
fifteen  cents;  for  entering  every  motion,  rule,  order  or  default, 
thirty-five  cents,*'  eta —  running  through  a  long  list  of  items 
covering  almost  every  conceivable  service  to  be  performed  in 
a  proceeding  wherein  there  is  some  particular  party  specially 
interested.  If  there  is  any  head  under  which  the  servicess  in 
questicm  can  be  classed,  it  must  be  under  the  claim  ^^  for  ente^ 
ing  every  motion,  rule,  order  or  default'*  And  it  seems  plain 
to  us  from  a  view  of  the  services,  indicated  in  these  varioiu 
provisions,  and  from  other  provisions  bearing  upon  the  subject, 
that  the  motions,  rules,  orders  and  defaults  referred  to,  are 
such  as  are  required  to  be  performed  in  the  course  of  some 
proceeding  wherein  there  is  some  particular  party  interested, 
who  is  chargeable  with  the  costs  of  the  services  rendered. 
These  provisions  do  not  refer  to  such  incidental  directions  of 
the  Judge  without  application  on  behalf  of  any  party,  such 
as  the  direction  to  open  and  adjourn  Court,  which  must  neces- 
sarily constitute  a  part  of  the  judicial  history  of  all  Courts 
irrespective  of  the  proceedings  of  individual  suitors.  Of  the 
fourteen  hundred  and  sixty  instances  of  motions  and  orden 
opening  and  adjourning  Court,  there  is  in  each  case  both  a 
motion  and  order  charged.  By  no  possible  construction  can 
it  be  said  that  there  is  a  motion  made,  when  the  Judge  directs 
Court  to  be  opened  or  adjourned.  A  motion  is  an  application 
for  a  rule  or  order.  There  is  no  application  for  a  rule  or  order, 
in  any  sense,  in  such  case.  And  the  rule  and  order  contem- 
plated by  the  statute  cited  was  also,  dcrabtless,  such  a  rule  or 
order  as  is  entered  on  the  application,  or  nciotion  of  some  party 
who  is  bound  to  pay  for  the  service  demanded  and  rendered  in 
entering  it.  And  that  such  is  the  kind  of  service  designed  to 
be  compensated,  is  apparent  from  section  twenty-two  of  the 
^'Act  to  regulate  fees  of  office  of  1855,  applicable  to  Amador 
County,"  which  is  as  follows:  "The  fees  allowed  in  these 
counties  shall  be  payable  at  the  time  the  service  is  rendered, 
and  any  officer,  when  it  is  not  otherwise  expressly  provided  by 
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laWy  may  refuse  to  perform  auj  servioe  in  any  suit  or  proceed- 
ing in  which  there  are  any  fees  due  in  the  aame  suit  or  pro-« 
oeeding  (criminal  proceedings  excepted)  from  the  person  ap- 
plying, until  such  fees  are  paid.  (Laws  1868,  p.  88.)  By  this 
section  fees^  except  in  criminal  caees^  may  be  demanded  in 
advance  of  the  parties  interested*  Besides^  the  last  clause  of 
section  two  of  the  Act  of  April  6,  1859,  before  eited,  especially 
provides  for  the  compensation  to  be  paid  for  a  certain  class  of 
services  rendered  to  the  public  and  adopts  an  entirely  different 
rule  from  that  relating  to  private  suitors.  The  provision  is*: 
^^  When  the  Court  is  sitting  as  a  Oouct  of  criminal  jtirisdiction^ 
he  shall  receive  for  the  trial  of  each  issue  three  dollars.  He 
shall  receive  no  other  fee  for  any  servioes  whatever  in  a  crimi- 
nal action  or  proceeding,  except  for  copies  of  papers,  for  each 
folio,  twenty-five  cents." 

In  this  dass  of  cases  the  people  axe  directly  interested  as 
parties,  and  for  this  reason  a  compensation  is  allowed  to  the 
Clerk,  althoi]^  much  smaller  than  in  other  cases  for  similar 
services.  So^  also^  in  dvil  actions,  in  which  the  State  or  a 
county  is  interested  as  a  party,  the  State  or  county^  like  other 
parties^  is  required  to  pay  tibe  Clerk  for  his  servieesw  The 
statute  expressly  authorised  it.  ^In  all  civil  aetiims  brought 
by  the  State  or  a  county  against  any  person  or  persons,  aBso-*. 
oiation  or  corporation,  and  in  all  such  actions  brought  by  any 
person  or  persons,  association  or  corporation,  against  a  county, 
SheriffiB,  Clerks  and  all  other  offlcers,  and. all  peispns  rsquir^cl 
by  law  to  perform  services  in  civil  actions,  shall' perform  such 
services  for  the  State  or  county  without  requiring  the  paymen.t 
of  fees  therefor  in  advance;  but  all  sixh  fees  and  the  costs 
accruing  on  the  part  of  the  State  or  county,  o^  the  case  may  be, 
shall  become  a^charge  ag^Unei  the  State  &t  county ,  as  the  ease 
may  be,  and  shall  be  audited  and  allowed  as  other  demands 
against  the  State  or  courUy  are  audited  and  allowed."  (Laws 
186&,  p.  223.)  the  provisions  of  the  statute  cited  sufficiently 
indicate  the  character  of  the  servioes  to  be  paid  f6r,  and  the 
parties  who  are  to  makQ  the  compensation;  and  it  is  plain  that 
Vol..  zzz.^ie  '  "* 
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the  services  are  sticli  as  are  required  by  parties  irdereded,  and 
the  compenaaiion  is  to  be  made  by  the  parties  affected.  On  the 
other  hand,  our  attention  has  not  been  called  to  anj  provision 
—  and  we  find  nicme — imposing  a  liability  upon  the  counties 
to  pay  the  CIeii:8  for  sudi  incidental  services  as  necessarily 
belong  to  the  official  duties  of  all  Clerks  of  Oourts  in  making 
such  entries,  not  pertaining  to  any  action  pending,  as  may  be 
necessary  to  show  that  a  Court  has  been  held,  and  to  o(m- 
stitute  a  ocHnplete  record  of  its  action.  There  must  necessarily 
be  entries  to  be  made,  and  incidental  services  to  be  performed^ 
that  cannot  be  referred  to  any  particular  action  pending  or 
chargeable  to  any  particular  litigant.  But  the  Clerk  must 
perform  his  whole  duty,  and  be  conten/t  with  such  compensa- 
tion aa  is  provided.  The  LegislaturB,  doubtless^  supposed  that 
the  specific  compensation  provided  would  be  sufficiently  liberal 
to  be  an  equivalent  for  all  the  duties  devolved  upon  the  c^e. 
Some  of  the  items  in  the  bill,  in  addition  to  those  deducted 
by  the  District  Courts  might  doubtless  have  been  properly 
imposed  upon  parties  before  the  Court  But^  however  that 
may  be,  we  think  none  of  them  are  properiy  chargeable  as 
l^al  liabilities  against  the  county. 

Judgment  reversed  and  District  Court  directed  to  enter 
judgment  for  defendant 


THE  PEOPLE  V.  P.  S.  LABDNBR,  TsBAsimm  of  Sacba- 

MSaVTO    OOUWTT.  - 

Taxation  op  Uokst  ni  a  Coimvx  'naABunu's  Hands. —  Monej  belonstof  to 
litigants,  but  placed  In  the  hands  of  a  County  Treasurer  by  order  of  the 
Court,  subject  to  the  order  of  the  Court,  to  liable  to  taxation,  and  may  be 
assessed  to  the  Treasuzer  by  name,  aad  when  the  asssfpaent  la  levied  it 
becomes  a  Uen  on  the  monoy  In  the  Treasurer's  hands. 

Appbai«  from  the  District  Court,  Sixdi  Judicial  District^ 
Sacramento  County. 

The  defeadant  appealed  from  the  judgment  of  the  Court 
below. 
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Tbe  otheir  facts  are  stated  in  the  opinion  of  the  Court 

H.  H.  Hartley,  for  Appellant^  argaed  that  the  mon^  was 
not  liable  to  taxation,  and  cited  In  the  Matter  of  KeUvnget,  9 
Paige,  62. 

If.  M.  Estee,  District  Attorney  for  (he  People,  contra,  cited 
HitteD's  Digest,  p.  874,  Sees.  4,  18,  and  19 ;  Smith  v.  Macom, 
20  AiIl  17;  Indianapolis  v.  McLean,  8  Ind.  328;  and  Yuba 
County  Y.  Adams  &  Co.,  7  CaL  35. 

Bj  the  Conrt,  SHAjmcB,  J.: 

On  the  1st  of  February,  1862,  Burton  k  McCarty,  mer- 
chants in  Sacramento,  confessed  two  judgments  —  one  in  favor 
of  C.  H.  Burton  for  about  twenty-five  thousand  dollars,  and 
the  other  in  favor  of  Spillman  for  about  ten  thoosdnd  dollars. 
On  both  of  these  judgments  executions  were  issued  on  the 
same  day,  and  were  then  levied  upon  a  stock  of  goods  belong- 
ing to  said  Burton  &  McCarty.  On  the  same  day,  but  later 
therein,  Jefferson  and  Jackson  Wilooxson>  eommenoed  suit 
against  the  same  parties  and  attached  the  same  lot  of  goods 
previously  levied  on  by  C.  H.  Burton  and  Spillman.  Said 
judgments  were  confessed,  and  said  attachment  suits  instituted 
in  the  District  Court  of  the  County  of  Sacrameiito,  and  the 
goods  were  sold  by  order  of  said  Court,  and  the  proceeds  (six 
thousand  six  hundred  and  sixty-eight  dollars)  placed  iii  the 
hands  of  the  defendant,  as  Treasurer  of  said  county,  to  be  kept 
by  him,  subject  to  the  order  of  the  Court  Whilst  the  fimds 
were  in  the  hands  of  the  defendant,  as  County  Treasurer,  in 
March,  1864,  they  were  assessed  by  the  Assessor  of  said,  county 
to  him  and  in  his  name.  The  defendant  having  failed  to  pay 
the  taxes  thus  assessed,  this  suit  was  brought,  and  judgment 
was  recovered  against  the  defendant  in  the  Court  below  for 
the  amount  of  taxes  so  assessed.  The  questions  for  the  con- 
sideration and  decision  of  the  Coiirt  in  this  case  are,  whether 
the  money  in  the  hands  of  the  defendant  could  properly  be 
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assessed  to  hiniy  and  whether  he.  oould  be  required  td  pay  -the 
taxes  out  of  the  fund  ? 

First  —  The  funds  were  liable  to  taxation.  Bj  section  four 
of  the  Beirenue  Act  of  1861,  "  aU  property,  of  every  kind  and 
nature  whatsoev^er,  within  this  Stato "  is  made  subject  to  tax- 
ation—  subject,  however,  to  exceptions.  Property  in  eustodia 
Ugia,  not  being  included  within  the  exceptions,  falls,  of  course, 
imder  the  general  rule.  To  this  extent  the  judgment  is  fiu^ 
thermore  sustained  by  the  cise  in  9  Paige,  63,  cited  f<v  the 
appellant. 

Second —  The  tax  was  properly  assessed  to  the  defendant  as 
the  person  having  the  fund  in  poasession,  (Act  of  1861,  Sec 
13,  p.  422,)  and  when  levied  it  became  a  lien  upon  the  fond 
in  his  hands.  The  fund  was  subject  to  payment  of  the  tax 
under  judicial  direction.  (Act  of  1861,  Section  8,  p.  420; 
County  of  Tuba  v.  Adams  S  Co.  et  al.  7  CaL  86,) 

There  is  nothing  in  the  case  of  KeUinger,  9  Paige,  62, 
opposed  to  this  conclusion,  and  as  to  other  grounds  upon 
which  the  aigument  of  the  appellant  prooeedsi  the  facts  r^ed 
on  do  not  appear  of  record 

The  judgEBbeiit  ia  affirmed. 


MANUEL  OARIAOA  i;.  W.  G.  DRTDEH. 

AmOATTT  TO  A  PaRTZOir  VOB  A  Wbhp  o»  Pbovibitioii. —  The  affldtitt  U  • 
petition  for  t  writ  of  prohibition  ehoald  itate  that  the  affiant  has  either 
iaiowledg»  or  Information  concerning  the  matters  stated  In  the  petltloD- 

Wrbn  PsmiON  VOB.  Wri9  or  Tmommmon  wiu.  bb  Dibmibbba. —  If  the  ap- 
plication for  a  writ  of  prohibition  la  iBbtnltted  on  the  petiaon  and  answer, 
and  the  answer  denies  the  material  allegations  of  the  petition,  the  petition 
will  be  dismissed. 

Per  Sawtbr,  J.,  Cukbbt,  C.  J.,  oonourrtng: 

Wbits  or  Mandatb. —  District  Courts  hare  jarisdictlon  to  iBsne  wrtts  of  mandate 
regBi41sis  of  the  amount  InyolvBd  tu  thft  aetion. 

PsTiTioic  to  the  Supreme  Court  for  a  writ  <^  pTohibttioiL 

The  petitioner  was  plaintiff  in  the  case  of  Cariaga  v.  Dryden, 
reported  in  29  CaL  807.    He  alleged  in  his  petition  that  the 
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Conntj  Judge  threatened  to  set  aside  the  judgment  •rendered 
by  the  County  Court  of  Los  Angeles  County  in  the  case  of 
Cariaga  T.  Sanchez  et  aL,  in  ob^ience  t^  the  vmt  of  mandate 
issued  by  the  District  Court  of  Los  Angeles  County.  The 
facts  in  relation  to  this  judgment  are  reported  in  .CurUiga  y. 
Dryden,  29  Cal.  307. 

The  following  was  the  affidavit  to  die  petition : 

^A.  R  Chapman,  being  first  duly  erwom,  deposes  and  sayb, 
that  he  is  of  counsel  for  Manuel  Cariaga,  the  petitioner  im 
this  cause,  and  he  makes  this  affidavit  bei^^use  he  is  better 
acquainted  with  the  facts  than  said  Cariaga,  and  because  the 
said  Cariaga  is  absent,  and  affiant  cannot  communicate  with 
him  at  present.  And  affiant  says  tiiat  he  has  read  the  fore- 
going petition,  and  he  believes  the  aame  to  be  tme.^ 

A.  B.  Chapman,  for  Petitioner. 

W.  O.  Dryden,  in  pro  per.,  for  self. 

By  the  Court,  Shattbb,  J.: 

The  petition  alleges  that  the  County  Judge  of  Los  Angeles 
Gounty  threatens  to  set  aside  a  judgment  in  favor  of  petitioner 
remaining  in  the  County  Court,  and  that  the  Judge  has  no 
jurisdiction  to  do  so,  inasmuch  as  the  term  of  the  Court  at 
which  the  judgment  was  entered  has  long  mnce  transpired. 
The  defendant  has  answered  denying  the  threat  imputed,  and 
disclaims  all  intention  to  set  aside  or  otherwise  interfere  with 
tibe  judgment.     The  case  is  submitted  upon  the  pleadings. 

The  petition  is  not  properly  verified.  The  affidarit  is  made 
by  the  petitioner's  attorney;  but  while  the  affiant  states  that 
he  believes  the  petition  to  be  true,  he  fails  to  state  that  he 
has  either  knowledge  or  information  concerning  it  We  cann6t 
notice  a  petition  for  a  writ  of  prohibition  that  is  not  Supported 
by  a  proper  affidavit.  Treating  the  petition,  however,  as  an 
unverified  pleading,  it  is  sufficiently  met  by  the  unverified 
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answer  of  the  respondent,  denying  the  leading  allegation  of 
the  petition. 

The  petition  must  be  dismissed,  and  it  is  so  ordered. 

Sawyxb,  J.,  concurring  specially: 

I  fully  concur  with  Mt.  Justice  Shafter  in  the  grounds  upon 
which  the  decision  is  based  as  well  as  in  the  result,  and  I  thinl; 
the  order  to  show  cause  was  improvidently  issued*  The  ground 
relied  on  to  sustain  the  writ  of  prohibition,  is,  that  the  judg- 
ment of  this  Court  in  Cariaga  y.  Dryden,  39  Cal*  307,  is  void 
for  want  of  jurisdiction  to  render  the  judgment,  and  the  allege<l 
want  of  jurisdiction  is  based  upon  the  fact  that  the  verdict  of 
the  jury  in  the  County  Court  of  Los  Angeles  County,  upon 
whidi  the  District  Court  in  tiie  case  'of  Cariaga  v.  JDrydeti 
required  the  County  Court,  by  peremptory  mandate,  to  enter 
judgment,  was  less  than  three  hundred  dollars.  Btit  the 
amount  in  question  was  not  the  gravamen  of  the  proceeding 
for  a  mandate  in  the  District  Court,  or  the  test  of  jurisdiction. 
The  only  question  upon  which  that  proceeding  was,  or  could 
be  based,  was,  whether  the  County  Judge  had  neglected  or 
refused  to  act  upon  a  matter  in  which  it  was  his  duty  to  act, 
and  not  whetber  he  had  erred  in  the  action  taken  upon  a  sub- 
ject matter  within  his  jurisdiction.  The  test  of  the  jurisdiction 
of  the  District  Court  was  the  character  of  the  subject  matter, 
and  not  the  amount  involved  in  the  suit  in  the  County  Court. 
Had  the  amount  involved  been  the  test  of  jurisdiction,  the 
District  Court  itself  would  also  have  been  without  jurisdiction. 
But  it  was  held  by  this  Court  in  Perry  v.  Ames,  26  Cal.  873— 
in  which  decision  I  now  acquiesce — that  the  District  Courts 
have  jurisdiction  to  issue  writs  of  mandate.  This  being  so,  it 
follows  that  this  Court  has  jurisdiction  on  appeal  from  the 
judgments  of  the  District  Court  in  tiiat  dass  of  cases ;  for  the 
provision  of  the  Constitution  conferring  appellate  jurisdiction 
on  this  Court  is  as  broad  as  that  conferring  original  juris- 
diction apoa  the  District  Oourt8»i     This  Court,  therefore,  had 
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jturisdietiaEi  to  enter  the  judgmmt  awardedi    On  tiiis  gionnd, 
«l80,  the  petition  ahonld  be  denied. 

CiTBBXT,  0.  J.|  ooncnrring: 

I  ooncnr  in  the  judgment  on  the  grounds  stated  in  the  opin- 
ions of  both  Mr.  Justice  Shafter  and  Mr.  Justice  Sawyer. 


WILLIAM  DENNIS  v.  GEORGE  G.  BELT. 

■ucnoN  or  Contract  to  taks  ohjlboji  ov  Shup. —  Under  a  contract 
wrltini;  between  D.  and  B.,  made  In  the  springs  by  which  B.  is  to  take 
of  !>.*■  aheapi  Aod  proride  paatnre  for  them,  and  keep  the  herders 
ta  iiroTlaioni  until  green  grass  comes  the  following  spring,  and  shear  them 
In  the  fall  and  hare  the  wool,  and  D.  to  fnmish  the  herders,  B.  has  the 
charge  of  the  sheep,  and  the  herders  are  his  agents  and  under  his  command,. 
and  If  thej  fall  to  perfocm  their  duty,  and  D.  falls  to  fomlah  others,  B. 
may  do  so  at  D.'s  expense,  and  it  is  B.'s  duty  at  the  end  of  the  term  to 
deliver  the  sheep  to  D.  upon  demand,  less  the  nnmhor  lost  by  death  or  other- 
wise wlthont  B.'s  ftralt. 

CbfmmciJLiM  nr  Acnow  pob  Bbsach  of  Comtbact. —  If  the  plaintiff's  eanse 
of  action  la  for  damages  for  the  breach,  on  the  part  of  defendant,  of  a 
written  contract  between  the  parties,  the  defendant  may  interpose  in  his 
answer  a  eoonterclalm  for  damages  for  a  breach  of  the  contract  by  plaintiff. 

Wwwmticm  of  ait  ATmcpr  to  Bbttli  trs  Mattkb  in  ^Disputs. —  In  an  action 
for  damages  for  the  breach  of  a  contract,  where  the  defendant  sets  np  a 
connterelalm  for  a  breach  of  the  same  contract,  erldence  of  an  effort  to 
arbitrate  and  settle  the  matter  Is  foreign  to  the 'issues  Joined,  and  not  ad- 
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l%e  facts  are  stated  in  the  opinion  of  the  Court 

T.  L.  Odurr,  for  Appellant^  aigued  that  the  Court  below 
misconstrued  the  contract  in  holding  that  the  sheep  wer- 
nnder  the  special  care  and  chai^  of  the  plaintiff,  maintaining 
that  by  the  terms  of  the  contract  itself  the  defendant  had 
charge  of  the  sheep,  and  cited  Chitty  (m  Contracts^  p.  83 
He  also  contended  that  the  admission  of  evidence  of  an  effort 
to  arbitrate  and  settle  was  erroneous,  and  cited  1  Greenlea^ 
<n  E^^denoe,  Section  61;    and  that  the  declarations  of  the 
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lierder  wete  itnprc^rly  admitted.  He  made' the  further  point 
that  the  complaint  was  for  the  wrongtvl  ocnversion  of  per* 
sonal  property,  and  that  the  coimterclaim  could  not  be  inter- 
posed, as  it  arose  upon  a  contract,  and  cited  4  Bosw.  192;  4 
E.  D.  Smith,  195;  Id.  34;  and  10  How.  Pr.  K.  377. 

Caleb  Dorsey,  for  Respondent,  argued  that  by  a  fair  con- 
struction of  the  contract  plaintiff  was  to  employ  and  furnish 
the  herders,  and  that  the  herders  are  his  agents  and  under  his 
command,  aiid  that  plaintiff  was  to  have  charge  of  the  sheep. 
He  also  argued  that  the  declarations  of  the  herder  were 
properly  admitted,  because  he  was  plaintiff's  agent,  and  cited 
1  PhiL  on  Ev.  507 ;  and  that  the  counterclaim  arose  out  of  the 
cause  of  action  set  forth  in  the  complaint,  and  cited  Xenia 
Branch  Bank  v.  Lee,  7  Abb.  372;  Earl  v.  BvU,  15  Cal.  426; 
mnd  Stoddard  ▼.  Treadwell,  26  Cal.  806. 

P.  L.  Edwards  J  for  Appellant  in  reply,  on  the  question  of 
the  counterclaim,  cited  Lemon  v.  TrvU,  13  How.  Pr.  R  248; 
Vassar  v.  Livingston,  8  Ker.  262 ;  and  8  Abb.  Pr.  R.  187. 

By  the  Court,  Citbrbt,  C.  J. : 

The  parties  entei^d  into  a  contract  bearing  date  the  22d  of 
April,  1863,  which  is  in  the  following  words : 

^'Memorandum  of  agreement  between  William  Denms  and 
Cfeorge  G.  Belt  —  Belt  agrees  to  take  charge  of  DemiiiB'  sheep 
that  are  now  on  the  east  side  of  the  San  Joaquin,  and  provide 
pasture  for  them;  and  al85  to  keep  the  herdevs  in  prorisions 
until  green  grass  comes  again;  and  Dennis  agrees  to  giire  Belt 
all  the  wool  he  can  shear  from  them  all,  to  be  slieared  during 
the  months  of  August  and  September,  Bennis  fumishixi^  the 
herders,  and  Belt  all  the  expenses  attached  to  the  shearing/' 

The  plaintiff  alleged  in  his  complaint  t^at  he  delivered  to 
the  defendant  under  said  agreement  eight  thousand  nine  hun- 
dred and  sixtj^tfaree  head  of  ^leep,  of  which  the  defendant 
returned  to  him  only  seven  thonnand  three  hundred  and  Ihiitjr 
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— that  ifl,  sixteeiii  httndred  iad  thirty  head  less  tiian  the  num- 
ber deli7ered,  which  numb^r^  it  is  alleged  in  the  cMaplaini.- 
the  def endaiit  failed  and  refnasd  to  deliver  to  the  plaintiff,  and 
theiBfore  he  demanded  judgmeint  for  their  value  at  one  dollar 
and  fifty  eeate  :•  head,  amounting  in  the  aggre^te  to  two 
thousand  fonr  hundred  and  fort7*fiye  dollaia. 

The  defendant^  in  anawer  to  the  complaint^  alleged  that  only. 
eight  thousand  six  hundred  and  twenty-two  head  of  sheep  was 
delivered  to  him,  and  denied  that  plainitiff  performed. his  part 
of  the  agreementy  but,  on  the  contrary,  he  alleged  that  the 
herders  which  the  ]>laintiff  furnished  were  inefficient,. and  that 
at  divers  times  while  the  sheep  were  in  the  possession  of  de- 
fendant, the  herden  ahaadoned  thrir  work  without  the  knowl- 
edge or  consent  of  the  deletkdant,  of  which  he^  in  due  time, 
gave  notice  to  the  plaintiff  and  requested  him  to  furnish  herders 
aeoording  to  the  agreement,  whidi  plaintiff  utterly  failed  to 
do.  The  defendant  further  alleged  that  he  returned  to  the 
plaintiff  seven  thousand  four  hundred  and  thirty-three  head 
of  said  sh^p,  which  were  all  that  he  received,  except  the  num- 
ber loat  by  the  n^ligenoe  and  inefficiency  of  tiie  herders, 
and  other  reasonable  and  usual  losses  in  such  eases^  And 
he  alleged  Inrtbor  tiiat  the  loss  was  a  reasonable  loss,  in 
view  of  the  eiroutnstanoes  of  the  oosidition  of  the  sheep  when 
he  received  them,  and  of  the  ne^igence  and  inefficiency  of 
the  herders,  whomt  it  was  the  duty  of  the  plaintiff  under  the 
agieomant  to  providjs  for  the  management  and  care  of  the 
she^.  The  defendant  further  averred  that  the  sheep  did  not 
yield  aa  great  an  amount  of  wod  at  the  shearing  as  they  would 
have  yielded  had  the  plaintiff  complied  with  his  contract,  and 
that  by  reason  of  his  failure  to  comply  with  his  agre^nent  to 
furnish  herdars  to  take  cane  d  the  sheep,  the  defendant  was 
damaged  by  loss  in  the  wool  in  the  sum  of  fifteen  hundred  dol- 
lars,  for  which  sum  as  damages  he  prayed  judgment  against 
the  plaintifL.  .!.>••. 

The  oaniae  wae  triM  before  the  Goutt  without  a  juty;  tThe 
Qonrt  lemd  that  ia  punuanoe  of  said  agreenient  the  plaintiff 
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delivered  to  l^e  defendant  eight  thousand  nine  hundi^  And 
twenty-seven  sheep,  in  the  care  of  his  own  herders.  That  the 
defendant  provided  pasture  for  themy  and  folly  performed  his 
part  of  the  agreement.  That  the  plaintiff  did  not  furnish  a 
sufficient  number  of  herders  to  take  eaie  of  the  sheep,  and 
that  those  whom  he  did  furnish  were  not  good  and  efficient 
herders ;  in  consequence  whereof  the  sheep  were  badly  herded, 
became  poor  and  did  not  yield  near  as  much  wool  as  they 
would  have  done  had  they  been  properly  herded  and  been  in 
good  condition.  That  if  the  sheep  had  been  properly  eared 
for  they  would  have  yielded  two  pounds  and  a  quarter  of  wool 
per  heady  whereas  they  yielded  only  one  pound  and  twenuty- 
seven  hundredths  of  a  pound  per  head,  making  a  loss  to  the 
defendant  of  ninety-eight  one-htmdredths  of  a  pound  per  head, 
and  that  the  wool  was  worth  tw^ity  cents  per  pouiMl;  and  the 
Oourt  further  found  that  the  defendant  did  not  apptropriate 
any  of  said  sheep  to  his  own  nsc^  and  then  concluded  in  these 
words: 


^*  Upon  the  foregoing  findings  of  fact  liie  Oourt  finds  llie  i 
dusion  of  law  to  be  as  follows: 

'^  First —  That  under  the  contract  defendant  was  not  respon- 
sible for  the  loss  of  any  shoep;  that  all  he' had  to  do  was  to 
provide  them  with  pasturage,  and  to  supply  the  herders  wilh 
provisions;  that  the  sheep  were  under  die  special  care  and 
charge  of  the  plaintiff  or  his  herders,  and  that  defendant  was 
not  Tesponsible  for  their  negligence. 

^^  Seoond  —  That  the  defendant  has  suffered  damage  to  ibe 
amount  of  thirteen  hundred  and  fifty  dollars  in  consequence  of 
the  plaintiff  not  fulfilling  his  part  of  the  con/tract,  and  is  enti- 
tled to  judgment  against  the  plaintiff  for  that  sum,  tc^ther 
with  costs  of  suit" 

Judgment  was  entered  upon  this  finding  in  favor  of  def eilid- 
ant  against  the  plaintiff  for  one  thoosan^i  thvse  hundred  and 
fifly  dollars,  and  costs  of  the  action  in  the  sum  of  ei^t  hun- 
dred and  fortv  dollars  and  five  cents.     A  motion  for  a  new 
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trial  made  on  the  plaintifiPs  behalf  was  denied,  and  in  due 
time  the  plaintiff  appealed. 

The  parties  do  not  agree  as  to  their  respeedye  dnties  and 
obligations  under  the  contract  entered  into  between  them.  How 
they  could  differ  on  the  subject  it  is  not  easy  to  understand. 
The  naeaning  of  the  agreement  is  patent  upon  its  face*  Belt's 
obligation  was  to  take  chaige  of  the  sheep,  provide  pasturage 
for  them,  and  to  furnish  to  the  herders  necessary  provisions 
until  green  grass  should  come  again,  for  which  he  was  entitled 
to  the  wool  to  be  taken  from  the  sheep  at  the  shearing,  which  waa 
to  be  at  his  own  expeBsei  in  the  months  of  August  and  Septem- 
ber next  following  the  date  of  the  contract.  In  considera* 
tion  of  the  services  and  benefits  to  be  mdered  by  Belt,  Den* 
nifl  agreed  to  give  him  all  the  wool  of  said  shearing,  and  to  fur- 
nish the  necessary  herders  to  take  charge  of  the  sheep  under 
the  charge  and  general  management  of  Belt  ITothing  was 
provided  in  the  agreement  in  reference  to  defendant's  re- 
turning the  sheep  to  the  plaintiff  at  the  end  of  the  term  for 
which  he  received  them,  nor  was  this  necessary,  as  at  the 
end  of  the  term  the  plaintiff  was  entitled  to  them  upon 
demand  on  the  defendant,  less  the  number  which  were 
lost  by  death  w  otherwise^  without  the  defendant's 
fanlt 

By  the  agreement,  as  already  observed,  the  defendant  cout 
tnieted  to  take  charge  of  the  sheep  and  provide  for  them. 
The  hertfers  necessary  for  the  care  of  the  sheep  were  to  be 
furnished  by  the  plaintiff,  and  the  defendant  was  to  provide 
such  necessaries  .for  them  as  were  proper  for  their  subsistence* 
The  herders  were  the  subordinates  of  the  defendant.  It  waa 
their  duty  to  obey  his  commands,  notwidistandang  they  were 
employed  by  the  plaintiff,  because  the  defendant  by  the  con- 
tract had  ^e  charge,  which  included  the  care  of  the  sheep. 
If  the  herders  abandoned  their  work  without  sufficient  cause^ 
it  was  the  plaintiff's  duty  to  furnish  others,  and  in  case  he 
failed  to  do  so^  then  the  defendant  might  employ  the  requisite 
foroe  for  the  purpose  at  the  plaintiff's  expensa  This  is  all 
that  it  is  important  to  say  of  the  contraet  between  the  parties* 
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-  The  pluntitf  objects  tiiat  the  judgment  cannot  foe  sustained 
because  the  counterclaim  of  the  defendant  cannot  be  inter- 
posed to  the  action  of  llie  plaintiff.  The  cause  of  aetion  set 
forth  in  the  complaint  purports  to  be  founded  upon  the  con- 
tract, and  in  effect  is  for  damage  for  a  breach  of  it,  consisting 
in  the  defendant's  failure  and  refusal  to  return  the  number  of 
she^  "which  he  was,  under  the  contract,  in  duty  bound  to 
return  at  the  end  of  the  term  for  which  he  had  received  theuL 

The  connterclaim  wMch  the  defendant  interposed  and  on 
which  he  obtained  judgment,  was  for  damage  for  a  breach  of 
cMthict,  whereby  the  defendant  failed  to  obtain  as  large  a 
quantity  of  wool  as  he  would  hare  obtained  had  the  plaintiff 
fully  performed  the  contract  on  his  part  The  forty-seventh 
section  of  the  Practice  Act  defines  a  counterclaim  to  be  one 
existing  in  favor  of  one  of  the  parties  against  the  other, 
between  whom  a  several  judgment  might  be  had  in  the  action, 
and  arising  out  of  one  of  the  following  causes  of  aetion: 

First  —  A  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  or'  answer,  as  tl^  foundation  of  the 
plaintiff's  claim  or  the  defendant's  defense,  or  connected  with 
iiie  subject  of  the  action. 

Second — In  an  action  arising  upon  contract,  any  other  cause 
of  action  arising  also  upon  contract  and  existing  at  the  com- 
mencement of  the  action. 

The  breach  of  the  contract  on  the  deAmdant's  part  was  the 
foundation  of  the  plaintiff's  claim  for  damages.  His  cause  of 
action  arose  out  of  the  contract  set  forth  in  the  complaint,  and 
the  counterclaim  for  damages,  because  the  defendant  did  not 
obtain  as  much  wodi  and  consequently  profit  as  he  would 
have  done  had  the  plaintiff  performed  his  agreement,  arose 
upon  and  out  of  the  same  contract,  and  therefore  could  be 
interposed  by  the  defendant  under  the  first  subdivisian  of  the 
forty-seventh  section  of  the  Act. 

Upon  the  trial  the  defendant  was  permitted  to  prove  that 
the  plaintiff's  son  and  the  agent  of  the  defmdant  made  an 
effort  to  arbitrate  and  settle  the  subject  matter  of  this  suit, 
notwithrtanding  the  plaintiff's  objections  that  sudi  teatimonj 
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waB  irrelevftut  We  think  it  quite  unjleeeisaTy  to  say  more 
upon  this  subject  than  that  such  evidence  waa  foreign  to  the 
isaues  joined  between  the  parties  and  should  have  been 
ezdudecL 

The  defendant  was  also  peimitted,  Botwitfaatanding  the 
plaintiff's  objection  thereto,  to  introduce  the  evidence  of  the 
declaratioofl  of  one  of  the  herders  ae  to  the  loss  of  some  of  the 
aheep,  on  the  ground,  it  would  seem,  that  he  was  the  agent  of 
the  plaintiff.  This  evidence  we  think  was  inadmiBsible  in  view 
of  the  relaticMi  wbieh  the  herder  held  to  the  defendant  as  his 
subordinate  or  servant,  having  the  chai^  and  care  of  the 
sheep,  and  that  the  Oourt  erred  in  admitting  hearsay  evidence 
ol  the  deelarationa  of  the  herder. 

The  judgment  ia  reversed  and  a  new  trial  erdeaed. 


WILLIAM  SHERMAN  v.  OHAELES  H.  STORY. 

lUmnm'  er  Tirata  roWgoAmrw iww  aa  Bsfivrfeitcs  cw  a  erAmrra. —  If  It  \n 
claimed  tliAt  A  statut^^  not  correctly  publlBhed,  or  if  the  fact  of  Its  paesagB 
Is  denied,  the  qaeeti^is  to  be  triea  and  determined  bj  the  Court  as  one  of 
law,  and  cannot  be  imt  In  Issue  and  tried  as  one  of  fact. 

as  BitsoujBD  STAtDTa  CoircLCsrTB  OF  ITS  BxisTiNCB. —  An  Act  of  the  Legis- 
latora,  ytoperly  enrolled,  autbentlcatcd  and  deposited  with  the  Becretary  of 
aute.  Is  a  record  which  Is  condaslve  eTldeocto  of  tte  VMftaae  of  th#  A«t» 
and  that  the  Act  passed  as  enrolled. 

Smmxcn  iMTttACBiiio  am  BmoLLBD  8TATirr*. —  Neither  the  Joanials  of  tha 
Legislature,  nor  the  bill  as  orlglnallj  introduced,  nor  the  amendments  at- 
tached to  It,  nor  parol  erklepoe,  ban  be  recelTed  In  order  to  show  that  an 
Act  of  the  Legislature,  properly  enrolled,  anthentlcated  and  deposited  with 
the  Secretary  of  State,  either  did  not  become  a  law  In  accordance  with  the 
preecrlbed  forms,  or  AM  not  become  a  law  as  enrolled. 

fWlsr  T.  JPiere^  t  Cal.  iC9»  coouneated  on. 

Afpkai^  fn»n  the  District  CSourt,  Fourth  Judieial  Diatriet« 

Citj  and  County  of  San  Francisco. 

In  1862  the  Legislature  passed  an  Act  compelling  every 
male  inhabitant  of  the  State  over  twoity-one  years  of  age  to 
pay  a  military  poll  tax  of  two  dollars.  In  1866  an  Act  was 
passed  entitled  ''An  Act  conceming  the  military  of  Ae  State 
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of  California/'  whidi  in  its  last  section  repealed  the  Act  of 
1862. 

The  defendant  in  1866  was  Tax  Collector  of  the  Citj  and 
County  of  San  FranciscO|  and  demanded  of  the  plaintiff  his 
military  poll  tax,  which  the  plaintiff  refused  to  pay,  and  the 
defendant  thereupon  levied  on  his  goods  and  threatened  to 
sell  them  to  satisfy  the  tax  and  costs.  Plaintiff  filed  a  bill  in 
equity  to  enjoin  the  sale,  relying  on  the  repealing  dause  in 
the  Act  of  1866.  Defendant  set  up  in  his  answer  that  the 
Act  of  1866  was  null  and  void,  because  after  the  Act  had 
passed  the  Senate  it  was  transmitted  to  the  Assembly,  where 
several  amendments  were  proposed,  which  were  rejeoted,  and 
the  Act  was  then  returned  to  the  Senate  with  the  amendments 
attached,  and  was  enrolled  in  the  Senate  with  the  proposed 
amendments  included,  notwithstanding  they  had  been«  rejected 
in  the  House,  and  was  thus  signed  by  thQ.  Governor.  The 
Court  below  gave  judgment  for.  plaintiff,  luad  the  defendant 
appealed.  ' 

The  other  facts  are  stated  in  the  opfnit^'of  the  Court 


niM 


W.  0.  Burnett,  for  Appellant,  argudt  that  as  the  bill  as 
enrolled  and  signed  by  lie  Governor  contained  the  amend- 
ments which  had  been  rejeoted  by  the  House,  it  was  not  the 
bill  which  had  passed  the  L^slature,  and  was  not,  therefore, 
a  law. 

James  McCabe,  for  Bespondent,  argued  that  the  fact  that 
the  bill  was  enrolled  and  properly  authenticated  by  the  officers 
of  both  branches  of  the  Legislature,  and  signed  by  the  Gov- 
ernor and  deposited  with  the  Secretary  of  State,  was  oonch- 
sive  that  all  proceedings  necessary  to  the  passage  of  the  bill 
as  enrolled  were  regular,  and  that  it  did  pass  as  enrolled 

By  the  Courts  Sawybb^  J. : 

The  question  in  this  case,  is,  whether  '^An  Act  oonceming 
the  military  of  the  State  of  California,'*  approved  April  2, 
1866,  was  ever  legally  passed  by  the  two  Houses  so  as  to 
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become  a  yalid  kw.  The  Journals  ahow  that  the  bill  origi- 
nated in  the  Senate,  and  waa  entitled  ^*  Substitute  Senate  Bill 
No.  86 ; "  that,  having  passed  that  body,  it  was  transmitted  to 
the  Assembly,  where  it  was  referred  to  the  Committee  on 
Military  AfFairs;  that  said  ocnmuttee  reported  it  back  to  the 
Assembly,  with  amendmoats,  and  recommended  its  passage, 
aa  thus  amended;  that  the  amendments  were  rejected,  and 
that  the  bill  was  then  read  a  third  time  and  passed.  The 
Journal  does  not  show  either  the  contents  of  Uie  bill  as  it 
eame  from  the  Senate,  or  the  amendments  thus  proposed  and 
rejected.  After  its  passage  in  the  Assembly  the  bill  was 
enrolled  fay  the  Enrolling  Olerk  of  the  Senate  and  reported  to 
that  body  as  correctly  enrolled.  Upon  the  bill  as  enrolled  is 
indorsed  the  certificate  of  the  Assistant  Secretary  of  the  Senate, 
that  it  passed  the  Senate  March  20,  1866,  and  of  the  Clerk 
of  the  Assembly,  Ibat  it  passed  that  body  March  29,  1866.  It 
is  also  signed  by  the  President  pro  Um  of  the  Senate  and  the 
Speaker  of  the  Assembly,  and  has  the  approval  of  the  (Gov- 
ernor. Thia  is  the  enrolled  Act,  as  it  now  appears  in  the  office 
of  the  Secretaiy  of  State — the  legal  custodian  of  the  record. 
There  is  nothing  upon  the  face  of  the  Act  as  enrolled  and  now 
remaining  of  record  in  the  <^ce  of  the  Secretaiy  of  State,  nor 
is  there  anything  in  die  Journal,  showing  that  it  is  not  enrolled 
and  approved  in  precisely  the  same  form  as  that  in  which  it 
passed  both  Houses.  To  impeach  the  validity  of  the  Act,  the 
defendant  introduced  in  evidence  the  bill  as  it  was  transooiitted 
from  the  Senate  to  the  Assembly;  the  amendments  said  to 
have  been  proposed  by  the  Committee  of  the  Assembly  on 
Military  Affairs,  as  they  appear  on  the  tags  annexed  to  the 
Senate  bill;  also,  oral  testimony,  for  the  purpose  of  showing 
that  the  said  amendments,  as  they  appear  on  said  tags,  are  the 
amendments  proposed  by  said  committee  and  rejected;  and 
that  said  rejected  amendments  were  incorporated  into  the 
enrolled  bill  by  the  Enrolling  Clerk  of  the  Senate,  and  thereby, 
although  in  fact  not  adopted  by  either  House,  became  a  part 
of  the  Act,  as  it  now  appears.  In  other  words,  it  is  claimed 
to  be  competent  to  ahow,  by  the  kind  of  evidence  indicated, 
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that  the  Act  now  appearing  of  reoord  in  the  ofiSoe  -of  the 
Secretary  of  State,  duly  autheiiticated  by  the  ceztificsates  of 
the  Secretary  of  the  Senate  and  Clerk  of  ^a  Ateembly,  the 
'Signatures  of  the  President  of  the  Senate  and  Speaker,  of  the 
Assembly^  and  the  approval  of  the  Qovemor  of  the  State, 
never  did  pass  either  House,  and  is,  therefore,  not  a. valid  law. 

The  question  involved  is  one  of  vast  practical  oonseqtienoe. 

Is  a  admissible  to  go  behind  the  duly  authenticated  enrolled 
Act^  and  examine  the  Journals  of  the  Senate  and  Assembly 
for  the  purpose  of  impeaching  the  validity  of  the  Acti  And 
if  it  is  admissible  to  inspect  the  Journals  for  that  purpose,  is 
it  also  admissible  to  go  behind  the  Journals  and  receive  other 
evidence  of  a  stall  more  fugitive  and  less  reliable  .character^ 
docomentaiy  and  parol? 

These,  are  the:  precise  questions  to  be  determined. 

At  common  law,  the  only  mode  of  trying  the  ezistenes  of  a 
record,  was,  by  the  record  itself,  upon  a  plea  of  md  tiel  record 

—  that  there  is  no  audi  matter  of  reoord  existing.  Upon  such 
an  issue  ihe  reoord  itself  is  the  only  evidence,  and  it  is  eon- 
dusive.     Blsickstone  says:  ^'The  trial,  therefore,  of  this  issue 

—  nui  tid  record — is  merely  by  the  record ;  for,  as  Sir  Edward 
Coke  observes,  a  record  or  enrolment  is  a  monument  of  so  high 
a  nature,  and  importeth  in  itself  such  absolute  vmly,  that  if 
it  be  pleaded  that  tiiere  is  no  such  record  it  shall  not  receive 
any  trial  by  witness,  jury  or  otherwise,  but  only  by  itself.'^ 
(8  Black.  Com.  331.)  The  evidence  of  the  Acts  of  Parliament^ 
or  of  the  Legislature,  whidi  are  made  matters  of  reoord,  must 
be  the  reoord  of  those  Acts,  as  much  so  as  the  records  of  Courts 
of  justice. 

In  England  ^  general  Acts  are  always  enrolled  by  the  Cl&ik 
of  the  Parliament  and  delivered  over  into  the  chancery —which 
enrolment  in  the  chancery  makes  them  the  original  reoord  " — 
btit  as  to  private  Acts,  the  bill  itself,  filed  and  sealed  and  remain- 
ing with  the  Clerk  of  the  Parliament,  is  the  original  record. 
{King  v.  Arundel,  Hobart,  249  [HO.])  It  was  not  customary 
to  enroll  private  Acts  except  upon  suit  for  that  purpose.  When 
enrolled  the  enrolled  Act  itself  was  the  original  record  and  the 


July,  iBCe*]  SHSBUAsr  vi  SvoEt.  297 

Oplntoo  M  the  Ootirt'-^JhiWTCiv  J. 

reeord  was  coneluaive.  It  could  not  be  aided  or  affected  by 
the  Jonmals.  There  was  in  fact  no  Journal  kept  by  the  House 
of  Commoois  till  l^e  time  of  E.  6.  (lb.  109.)  In  the  case 
cited  it  is  said  Upon  the  question  of  explaining  the  record  ef 
an  Act  of  Parliament  by  the  aid  of  the  Jonmals :  ^  •  But  now 
suppose  that  the  Jotimals  were  in  ev^ry  way  full  and  perfect, 
yet  it  hatb  no  power  to  satisfy,  destroy  or  weaken  th^  Act, 
which  being  a  high  record  must  be  tried  by  itself,  tede  meipao. 
Now  Journals  are  no  records,  but  remembrances  &r  forms  bf 
proceedings  to  the  record;  they  are  not  of  necessity-— neither 
have  they  always  been.  They  are  like  dockets  of  prothono- 
taries,  or  the  particular  to  the  King's  patent  *  *  ♦  The 
Journal  is  of  good  nse  ior  the  observation  of  the  generality 
and  materiality  of  proceedings  and  deliberations  as  to  the  three 
readings  of  any  biU^  the  intercourses  between  the  two  Houses 
and  the  Uke;  but  when  the  Act  is  passed  th^  Journal  is 
expired.  And  in  this  Journal  there  appears  bid  one  reading  of 
the  bill  in  the  upper  House  when  it  passed,  which  is  unlikdiy. 
But  if  the  reeord  of  the  Act  itself  carry  its  death's  wound  in 
itself,  tben^  it  is  true,  that  the  parchment — no,  nor  the  great 
seal,  either  to  the  original  Act  or  to  the  exemplification  of  it  — 
will  not  serve  as  in  the  4  H.  7,  18,  where  the  Act  was  by  the 
King,  with  the  consent  of  the  Lor<k  (omitting  the  Conmums,) 
and  was  judged  therefore  void.  And  he  that  observes  the  ease 
33  H.  0,  17,  which  was  the  only  ease  relied  upon  by  the 
defendant's  counsel,  shall  find  it  so;  and  upon  this  rule  the 
doubt  to  be  OQuceived,  namely,  upon  the  Parliament  roll  itself, 
not  upon  the  JouniaL'^    (Hc^  110,  111.) 

In  this  State  the  practice  is  to  enroll  all  Aets,  both  general 
and  private.  The  enrolment  may  not  be  performed  in  pre- 
cisely the  same  manner  as  in  the  case  of  Acts  of  ParliameBt, 
but  it  has  the  same  purpose  and  effect  With  n%  perbaps^ 
the  enrolled  Act  is  both  the  original  Aet  and  the  enrolment, 
for  it  is  enrolled  before  attested,  and  the  aittestation  is  on  the 
enrolled  Act  itself.  The  regular  course  of  proceedingB  ib, 
after  all  amendments  proposed  to  m  biU  have  been  acted  upon, 
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to  exLfpross  the  bill  as  amended.  After  eDgrossment  it  is  put 
upon  its  final  passage.  After  it  has  passed  both  Houses  it  is 
enrolled  by  the  Enrolling  Clerk  of  the  House  in  which  it 
originated.  After  enrolment  it  is  passed  to  the  Committee  on 
Enrolment  of  that  House,  and,  upon  their  report  that  it  is 
oorrei!tlj  enrolled,  the  Act  thus  trolled  has  indcnrsed  upon  it 
the  date  of  its  passage  through  their  respeetiye  Houses,  certi- 
fied by  the  Secretary  of  the  Senate  and  Clerk  of  the  Assem- 
bly. It  is  then  signed  by  the  President  of  the  Senate  and 
Speaker  of  the  House,  approved  by  the  Governor  and  depos- 
ited with  the  Secretary  of  State,  whose  duty  it  is  to  retain 
the  "  custody  of  and  carefully  preserve  *  *  *  the  manu- 
script containing  the  enrolled  Acts  and  joint  resolutions  *  * 
of  the  L^islatare."  (Laws  1854,  p.  117,  Sec  4.)  The  enrolled 
Act,  thus  authenticated  and  deposited  in  the  office  of  the  Sec- 
retary of  State,  must  be  regarded  as  the  record,  and  as  ''a 
monument  of  as  ''high  a  nature^'  and  solemn  character  as 
an  Act  of  Parliament  enrolled  in  chancery,  or  as  a  record  in  a 
Court  of  justice,  unless  there  is  something  in  our  Constitution 
or  laws  detracting  from  its  dignity,  or  authorizing  its  impeach- 
ment We  have  not  been  ref en*ed  to  any  proviaion  of  the 
Constitution  or  of  the  statute — and  we  know  of  none — 
which  in  any  d^ree  impairs  the  dignity  of  this  solemn  reeotd, 
or  modifies  the  principles  of  the  common  law  applicable  to  it. 
But  it  may  be  well  to  notice  the  observations  of  Judges  in 
the  decisions  of  other  States,  to  show  that  in  no  instance  in 
the  older  States  has  the  cemmon  law  been  departed  from  to 
the  extent  required  to  annul  the  statute  under  conaideration. 
At  common  law  not  even  the  plea  of  nul  iiel  record  was 
admissible.  There  was  no  plea  by  which  the  existence  of  a 
general  Act  of  Parliament,  as  a  question  of  fact,  could  be  put 
in  issue  and  tried.  It  was  regarded  as  a  question  of  law  alone, 
of  which  the  Judges  wcve  bound  to  take  notice.  If  the  enrol- 
ment was  in  existence  they  would  consult^  but,  of  course, 
would  not  go  beyond  Aat  record.  But  if  that  had  been  lost 
or  destroyed,  and  there  was  no  printed  statute*  it  was  neces- 
sary for  the  Judges  to  look  for  it  in  other  documents  where  it 
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had  been  recited  or  recognized  and  acted  upon,  or  to  inform 
themselves  in  the  best  mode  they  could.  It  was  still  a  ques- 
tion of  law,  and  not  of  f  act^  and  they  were  supposed  to  biow 
the  law.  Thus  in  the  Prince's  case,  (8  Coke,  28,)  "It  was 
resolved  that  against  a  general  Act  of  Parliament,  or  such  Act 
whereof  the  Judges  ex  officio  ought  to  take  notiee,  the  other 
party  cannot  plead  nul  iiel  record;  for  of  such  Acts  the  Judges 
ought  to  take  notice;  but  if  it  be  misrecited  the  party  ought 
to  demur  in  law  upon  it  And,  in  that  case,  the  law  is  grounded 
upon  great  reason ;  for,  God  forbid,  if  the  record  of  such  Acts 
should  be  lost  or  consumed  by  flre,  or  other  means,  that  it 
should  tend  to  the  general  prejudice  of  the  commonwealth; 
but  rath^,  although  it  be  lost  or  consumed,  the  Judges,  either 
by  the  printed  copy,  or  by  the  record  in  which  it  was  pleaded, 
or  by  other  means,  may  inform  themselves  of  it.*^  (See,  also, 
Dwarris  on  Statutes,  p.  613.) 

In  New  York  the  questicm  as  to  whether  an  Act  of  the 
Legislature  had  been  passed  by  a  two  third  vote,  as  required 
by  the  Constitution,  was  regarded  by  several  Judges  of  the 
Court  for  the  correction  of  errors,  as  properly  presented  by 
demurrer.  That  is  to  say,  that  it  is  a  questicm  of  law  for  the 
Oourt^  and  not  a  question  of  fact  for  the  jury.  (People  v. 
Purdy,  a  Hill,  86;  People  v.  De  Bow,  1  Den.  14;  Warner  v. 
Beers,  28  Wend.  181  — per  Verplanck,  lb.  170  —  per  Bradish 
Prea.  Sen.;  People  v.  Purdy,  4  Hill,  394 — per  Paige,  lb.  404 
-—per  Frimklin.)  The  decisions  in  these  cases  all  arose  upon 
demurrer  to  lie  pleadings  or  instructions  to  the  jury.  While 
the  Judges  in  New  York  were  subsequently  unable  to  agree 
among  themselves  as  to  what  precise  points  were  decided  in 
these  several  cases  (see  opinions  of  the  Chancellor  in  Oifford 
T.  Livingston,  2  Denio,  883,  and  Senator  Hand,  lb.  389; 
opinion  of  Mr.  Chief  Justice  Bronson,  in  De  Bow  v.  People,  1 
Den.  17 ;  and  opinion  of  Mr.  Justice  Cowen  in  Hunt  v.  Van 
Alstyne,  26  Wend.  612,)  it  is  clear,  that,  regarding  the  question 
ttther  as  one  of  law  to  be  determined  by  the  Court,  or  of  fact 
for  the  jury,  they  did  not  decide  it  to  be  competent  to  impeach 
the  verity  of  an  Act  properly  authenticated  and  enrolled  by 
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t  parol  testimony,  or  documeatary  evidence  showing  the  action 
of  the  two  Houses  prior  to  such  enrolment.  Nor  did  any  orn- 
intimate  —  unless  Senators  Franklin  and^  Vei^aiick  may  1^ 
considered  exceptions — that  it  would  be  admissible  to  go 
4  behind  the  Act  authenticated  in  the  proper  manner.  Tl^e 
.question  was  alluded  to  in  People  v.  Purdy,  2  Hill,  84.  But 
in  this  case,  and  in  the  oliier  cases  cited  from  our  sister  States, 
the  question  and  the  decision 'thereon  arose  under  constitutional 
and  statutory  provisions,  which  to  a  greater,  or  lees  extent 
afFected  the  decisions.  The  Constitution  of  Kew  York  required 
in  Cixpresa  terms  a  certain  dasff  of  Acts  to  be*  passed  by  a  vote 
of  two  thirds  of  all  the  members  of  each  Havee.  The  ques- 
tion was  raised  on  demurrer  whether  ^e,J^  in  queslicm 
received  the  required  vote.  And  the  question  discussed  was, 
whether  the  judicial  tribunals  under  the  constitutional  and 
statutory  provisions  in  force  could. go  behind  the  'Sprinted 
statute  book,''  for  tUid  purpose  of  ascertaining  whether  the 
law  had  received  the  requisite  vote.  Mr.  Justioe  Bnmson 
said :  ^'  I  have  felt  a  good  deal  of  difficulty  on  that  question. 
*  *  The  question  is  no  doubt  one  of  great  delicacy.  *  * 
To  give  efficacy  to  this  provision  (of  the  Constitution)  and 
secure  the  people  against  the  exercise  of  powers  whidi  they 
have  not  granted,  we  must,  I  think,  when  called  on  to  do  so, 
look  behind  the  printed  statute  book  and  inquire  whether  bills 
creating  or  altering  corporations  have  received  the  requisite 
number  of  votes."  For  .the  purpose  of  giving  effect  to  an 
express  constitutional  provision — a  consideration  which  seems 
to  have  had  weight  in  the  mind  of  Mr.  Justice  Bronson — he 
felt  called  upon  to  look  behind  the  'Sprinted  statute  bode;" 
but  to  what  did  he  look?  The  next  paragraph  shows  how 
far  he  proposed  to  carry  tl^  investigation,  and  that  is  to  the 
enrolled  Act,  and  the  certificates  of  the  presiding  officers — the 
'^  engrossed  bill,"  as  he  calls  it,  but  it  is  evid^itly  the  same  as 
our  enrolled  Act,  for  it  is  the  aae  certified  by  the  proper  offi- 
cers, signed  by  the  Governor,  and  on.  file  in  the  office  of  the 
Secretary  of  Sute.  (See  Rev.  St.  N.  Y.,  Part  1,  Chap.  VII, 
Tit  IV,  Sees.  3^  4, 10.)    It  i^,  therefore^  the.  aetual  xeoord  of 
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the  Aet  The  term  '^€aigrofl6ed  bill''  is  evicleatly  need  in  a 
eimilar  sense  by  the  same  Judge  in  the  clise  of  De  Bow  t.  Th^ 
People,  to  be  cited.  He  says  in  People  v.  Purdy,  (p.  35) :  "  It 
is  also  enacted  that  'no  bill  shall  be  deemed io  have  been  passed 
by  the  assent  of  two  thirds  of  the  members  elected  to  each 
Honse^tmles^  so  certified  by  the  presiding  officer  of  each  House/ 
(1  T3LS.y  p.  166,  Sec.^  3.)  To  give  full  efeet  to  this  enact- 
mentj  and  provide  a  convenient  mode  of  aeeeriaining  whether 
the  two  thirds  clause  in  the  Constitution  has  been  duly  observed, 
the  laws  should  be  published  with  all  the  usual  evidences  of  their 
authenticity.  The  certificates  of  (he  presiding  ofiicers  of  the  two 
Houses,  and  ffie  approval  of  the  Oovemor,  should  be  published 
as  well  aa  the  body  of  the  law.  But  As  sinoh  has  not  been  the 
practice,  I  hare  examined  the  original  engrossed  bill  on  file  in 
the  Secretary's  office,  and  find  that  the  Act  of  1840  is  only 
certified  by  ^e  presiding  officer*  in  the  usrjuU  form  of  certifying 
majority  biUs.  If  this  be  not  concInsiTe,  it  is  at  least  prima 
facie  evidence;  and  foUomng  the  statute  this  HU  cannot  be 
deemed  to  hwae  been  passed  by  the  assent  of  two  thirds  of  the. 
memhers  elected  to  each  House/* 

AH  that  is  here  said  is,  in  effect,  that,  as  HhQ  etatnte  expressly 
provides  that  ^'no  bill  dudl  be  deemed  to  have  passed  by  the 
assent  of  two  thirds  of  the  xnembers  elected  to  each  House 
unless  so  certified  by  the  presiding  officer  of  each  House,"  and 
as  these  certificates  are  not  printed  in  the  statutes,  I  will 
look  behind  the  ^^ printed  statute  book''  to  the  enrolled  bill  — 
the  Act  itself,  the  original  record  — and  see  if  the  bill  is  so  oer* 
tified,  and  if  I  find  from  the  record  that  it  is  not  ao  certified,  I 
will  take  that  as  record  evidence  that  the  bill  did  not  pass  by 
the' requisite  number  of  votes.  Thai  is  to  say,  I  will  determine 
the  question  by  an  inspection  of  the  record  itself,  instead  of  the 
statute  as  printed.  He  thinks  —  and  so  does  the  Chief  Justice 
in  Hunt  r.  Van  AMyne,  26  Wend.  609 — that  the  certificates 
of  the  preriding  officers  and  the  approval  of  the  Oovemor,  as 
they  appear  upon  the  record  itself,-  as  well  as  the  body  of  tho 
Act,  ^ould  have  been  printed  in  the  statute  book.  Had  it 
been  so  printed,  the  necessily  of  looking  behind  the  statute 
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book  to  the  record  itself  would  have  been  obviated.  And  so 
would  the  difficulty  of  President  Bradisfa  as  to  the  right  to  go 
behind  the  printed  statute  book,  suggested  in  a  case  which 
will  be  cited.  There  is  no  intimation  that  it  would  be  admis- 
sible to  carry  the  investigation  further,  and  he  regards  it  as  a 
matter  of  doubt  and  delica<rfr  whether  it  should  be  carried  to 
this  extent  But  the  other  Judges  do  not  distinctly  allude  to 
the  matter,  although  Mr.  Justice  Cowen  seems  to  be  of  the 
same  opinion,  (p.  46,)  and  the  case  is  decided  upon  other 
grounds. 

The  case  went  to  the  Court  for  the  correction  of  errors. 
The  Ohancellor  (Walworth,)  without  inquiring  how  the  ques- 
tion as  to  whether  the  Act  was  passed  by  a  sufficient  number 
of  votes  is  to  be  determined — that  is,  as  a  question  of  law  or 
fact — took  the  view  of  the  question  expressed  by  Mr.  Justice 
Bronson,  in  the  Supreme  Court,  viz:  that  it  was  proper  to  go 
behind  the  printed  statute  book  (which  is  printed  on  the  eer 
tificate  of  the  Secretary  of  State,)  and  look  to  the  origins] 
record  —  the  enrolled  bill  and  certificate  of  the  presiding  officer 
of  each  House  thereto  appended.  He  says  (4  BSD,  390:) 
'^The  Legislature  has  declared  by  law  that  no  bill  shall  be 
deemed  to  have  passed  by  a  two  thirds  vote  unless  it  is  so 
certified  by  the  presiding  office  of  each  House.  And  I  am 
inclined  to  the  opinion  that  such  a  certificate,  rather  than  the 
certificate  of  the  Secretary  of  State,  specifying  the  time  when 
the  law  was  passed,  is  to  be  considered  the  only  legal  evidence 
that  the  bill  was  in  fact  passed  with  the  assent  of  two  thirds 
of  all  the  members  elected  to  each  branch  of  the  Legislature.'' 
There  is  no  intimation  that  it  is  admissible  to  go  behind  the 
record ;  but  to  the  contrary,  for  he  thinks  it  '^  is  to  be  consid- 
ered the  only  legal  evidence  tliat  the  bill  has  in  fact  passed," 
etc 

Senator  Paige  expresses  a  similar  view,  and  holds  that  it 
must  be  determined  as  a  question  of  law.  He  says  (p.  894:) 
**  Judges,  who  are  bound  to  take  notice  of  a  public  act,  must 
determine  this  question  by  an  inspection  of  the  record;  for 
nul  iiel  record  cannot  be  pleaded  to  a  statute."     He  also  says 
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that  Mr.  Jtistioe  Bronson  came  to  the  same  oondusion  in  the 
Supreme  Court  Senator  Franklin  takes  a  similar  view, 
r^arding  the  question  also  as  one  of  law  to  be  determined  hj. 
the  '^  Judges,  who  are  to  inform  themselves  in  the  best  way 
they  ean/^  (p.  404.)  He  also  refers  to  the  Journal  as  sustaitir 
ing  the  record  as  certified  by  the  presiding  officers  of  the  two 
Houses.  Bnt  there  does  not  appear  to  have  been  any  question 
relating  to  the  Journals.  These  are  the  only  members  of  the 
Court  who  alluded  to  the  question.  The  judgment  of  the 
Supreme  Court  was  reversed. 

In  Warner  v.  Beers,  and  Bolander  v.  Stevens.  23  Wend. 
103y  whidi  are  prior  in  time  in  the  Court  of  Eniors  to  the 
case  of  People  v.  Purdy,  the  question  was  also  discussed. 
The  question  was  distinctly  raised  as  a  question  of  law  by 
demurrer  (p.  108.)  The  point  was  m^de  in  briefs  of  comisel 
and  authorities  cited.  The  Chancellor  says  he  has  very  little 
doubt  that  the  Court  is  not  authorized  upon  this  demurrer  to 
the  plaintiff's  dedaration  to  look  beyond  the  '^  printed  statute. 
bode "  to  ascertain  whether  the  law  was  passed  by  a  two- 
thirds  vote  [in  this  he  was  overruled  in  People  v.  Purdy; 
see  opinion  of  Mr*  Chief  Justice  Bronson,  1  Den.  14,]  but 
he  does  seem  to  doubt  ^^if  a  Court  is  authorized  in  any. 
way  to  institute  an  inquiry  into  the  mode  in  which  a  law 
signed  by  a  Governor,  and  duly  certified  by  the  Secretary  of 
State,  was  passed."  (P.  125,  and  note  to  Bolander  v.  Stevens, 
bottom  p.  104.)  He,  however,  expresses  no  opinion.  Senator 
Verplands:,  in  a  vigorous  opinion,  maintains  Uiat  the  question 
as  to  whether  the  Act  in  question  was  passed  by  a  competent 
vote  is  properly  presented  by  demurrer  (p.  132.)  He  says  (p. 
133) :  **  But  all  our  authorities  are  strong  that,  ^  as  Judges  are 
bound  to  take  notice  of  a  general  law,  so  it  is  their  province, 
to  determine  whether  it  be  a  statute  Or  not'  (Dwar.  on  Stat., 
Sec.  6,  80.)  The  same  author  adds:  '  that  the  rule  depends 
not  on  conjectural  expedi^iey,  but  positive  law.  Accordingly, 
the  existence  of  a  pubUe  Act  must  be  tried  by  the  Judges, 
who  are  to  inform  themi^elves  in  the  best  way  they  can.' 
When  we  consider,  too,  that  the  rights,  interests,  property. 
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and  peace  of  a  large  majority  of  dtizens  idtiust  resty  more  or 
less,  upon  the  presumed  validity  of  enactmeiKte'  of  statntas 
authentieated  in  tbe  forms  of  law,  and  subject  only 'to  judicial 
revision  as  to  their  constitutional  charaxster,  we  cannot  but 
see  the  imperious  necessity  of  having  some  stable  rule  which 
should  prevent  the  authority  of  every  law  being  left  to  depend 
upon  the  verdict  of  a  jury,  on  the  accidental  evidence  before 
them.  I  hold  accordingly  that  the  doetrine  thai  'against  a 
general  Statute  nul  tiel  recafd  cannot  be  pleaded,'  expresses 
with  the  weight  of  old  and  learned  authority,  aaad  in  antique 
and  artificial  language,  a  sound  rale  of  wise  general  policy." 
Again  (y.  135) :'  ''The  officiai  priixted  volumes  of  the  Acts 
are  the  usual  and  authmtie  evideaoe  to  the  Court  of  the 
statute  law.  Should  it  happen  that  some  egregious  error  of 
the  press,  as  has  been  known  to  occur,  had  distorted  die  seose 
ot  the  statute,  the  Oourts  might,  in  their  discretion,  resort  to 
other  and  still  better  authority^  and  correct  the  printed  copy- 
by  the  original  statute  itself.  They  could  do  this  on  every 
principle  of  common  sense;  besides  which,  the  'inspection 
of  the  record,'  when  judged  necessary,  has  the  sanction  of 
the  most  venerable  authorities  and  oldest  usage  of  our  com- 
mon law.  See  the  ancient  cases  (Dyer,  98;  8  Cooke  R.  28) 
collected  by  the  learned  research  of  Mr.  Noyes  in  his  able 
argument  of  this  branch  of  llie  oase.*  So  in  later  times; 
before  Mr.  Chief  JusUce  Pratt,  (1  Strange,  446,  and  Lord 
Mansfield,  8  Burr  R.  1,473)  the  original  Parliament  rolls  were 
eocamined  to  correct  the  printed  books.  If,  then,  the  original 
Act,  or  the  duly  certified  copy  of  it,  could  be  read  at  bar  to 
ascertain  the  true  manuscript  reading  of  the  Act,  why  not 
for  any  other  purpose,  and  especially  to  determine  whether 
the  bill  shall  be  judicially  '  deemed '  to  have  been  passed  by  a 
constitutional  autiiority  f'  And  again  (p.  187:)  "  These  con- 
siderations and  authorities  lead  my  mind  to  tbe  undoubting 
oonviction  that  this  Courts  fls  well  as  tiie<  Cotot  below,  is 
bound,  whenever  such  a  question  is  presented,  to  use  tlie 
authority  of  known,  uncontradicted  and  acknowledged  history; 
and  if  neceasary  of  the  printed  records  and  Jonmak,  and^  if 
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need  yet  be,  of  actual  inspection  of  the  original  certified  Acts 
thetndelvee,  not  as  testimony,  to  disputed  facts^  but  as  the  best 
authorities  for  the  true  meaning  and  right  constitutional  char- 
acter of  any  statute  that  Aiay  be  brought  under  consideration.*' 

Mr.  Bradish,  President  of  the  Senate,  in  a  rery  lucid  and 
able  opinion,  maintains  that  the  statutes,  as  certified  by  the 
Secretary  of  State — the  printed  Acts — under  the  statute  of 
New  York,  are  conclusive,  and  that  it  is  inadmissible  to  go  be- 
hind them.  He  says,  upon  any  other  hypothesis,  "  that  certainty 
as  to  what  the  law  is,  which  is  so  important  to  all,  and  which  it 
has  been  the  object  of  the  statute  to  establish,  would  be  at  oncQ 
destroyed,  and  everything  thrown  into  doubt.  *  *  *  This 
interpretation  once  admitted,  it  would  be  as  difficult  to  limit 
these  inquiries  as  it  would  to  calculate  their  inconvenience  or 
compute  thfeir  mischiefs.  But  what  would  be  only  difficulties 
within  our  State,  would  be  impossibilities  out  of  it"  (169- 
170.)  What  shall  we  say,  then,  to  going  behind  the  enrolled 
Act  itself,  the  record  of  the  Act  ? 

But  conceding  the  propriety  of  going  beyond  the  printed 
statute  to  ascertain  whether  the  law  has  been  passed  by  the 
requisite  number  of  votes,  in  what  mode  shall  the  inquiry  be 
made!  In  discussing  this  point  he  says:  The  Act  "is  there- 
fore a  public  Act;  and  having  received  the  requisite  legal 
sanctions,  and  been  deposited  in  the  office  of  the  Secretary  of 
State,  it  has  become  a  public  record.  I  am,  therefore,  clearly 
of  (pinion  that  the  question  whether  this  Act  of  the  Legisla- 
ture be  a  law  is  not  a  question  of  fact  to  be  tried  by  a  jury, 
but  one  of  law,  to  be  determined  by  the  Court  only,  and  that  by 
an  inspection  of  the  record.  That  record  imports  verily.  Its 
truth  cannot  be  determined  by  a  proceeding  m  pais,  but  must 
be  decided  by  itself  on  inspection.  This  opinion  rests  upon 
the  highest  authorities,  both  ancient  and  modem.  The  prece- 
dents are  numerous  and  conclusive  that  at  common  law  the 
validity  of  a  public  act  cannot  be  put  in  issue  by  a  plea.  A 
man  cannot  ptead  ^nulHel  record*  to  a  public  statute.  Even 
in  <WB  of  the  moist  remarkable  cases  in  the  English  books  it 
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was  held  imoninioiisl;  by  the  most  distingaished  legal  li^ts 
of  that  day  that  '  against  a  general  Act  of  Parliament,  or  such 
an  Act  whereof  the  Judges  ought^  ex  officio,  to  take  notice, 
nvl  tiel  record  cannot  be  pleaded ; '  and  an  Act  of  ParUament 
became  necessary  to  remove  the  evil  sought  to  be  remedied  by 
the  proceedings  in  that  case.  This  doctrine,  unless  necessarily 
modified  by  the  revised  statutes,  is  as  sound  and  salutary  here 
as  elsewhere.  A  contrary  doctrine,  indeed,  would  seem  to  be 
fraught  with  equal  absurdity  and  mischief.  A  proceeding  tn 
pais,  if  admitted,  might  extend  to  the  investigation  of  even 
the  purity  of  the  Acts  of  the  Legislature,  and  to  the  constitu- 
tional rights  and  official  conduct  of  its  members.  The  idea  of 
thus  putting  on  trial  before  a  juiy  the  official  conduct  of 
members  of  the  Legislature  in  a  mere  collateral  proceeding, 
in  which  they  are  in  no  respect  parties  and  are  wholly  unheard, 
id  in  itself  monstrous,  and  would  be  equally  a  violation  of  their 
constitutional  rights,  as  it  would  be  of  the  plainest  dictates  of 
justice.  The  very  difficulties,  not  to  say  mischiefs,  of  such  an 
investigation,  in  whatever  form  it  may  be  pursued,  constitute 
so  many  arguments  in  favor  of  tiic  other  rule,  viz:  that  of 
considering  the  certificate  of  the  Secretary  of  State  conclusive, 
and  of  allowing  no  inquiry  beyond  it  This  would  be  giving 
to  that  certificate  and  to  die  statute  book  the  character  which 
the  Legislature  clearly  intended.  This  rule  would  be  as  con- 
venient in  practice  as  it  woxdd  seem  to  be.  sound  in  theory. 
It  would  leave  our  Courts  to  judge  of  the  constitutionality  or 
unconstitutionality  of  an  Act  of  the  Legislature  solely  by  its 
own  provisions,  as  they  appear  upon  the  face  of  the  Act  itself, 
unembarrassed  by  any  preliminary  inquiry  as  to  the  manner  in 
which  or  the  votes  by  which  it  had  passed/'  No  other  mem- 
ber of  the  Court  discussed  the  question. 

Again,  in  Hunt  v.  Van  Alstyne,  25  Wend.  606,  the  question 
was  raised  by  plea  and  demurrer  to  the  plea.  "Mx.  Chief  Jus- 
tice Nelson  says  (p.  610) :  ^^  If  material  to  determine  the 
validity  of  the  law  within  the  two-thirds  provision  in  the 
Constitution,  cfr  within  any  of  the  seetions  of  the  revised 
ttatutea  regulating  the  mode  of  the  enactment  of  laws,  they 
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can  still  be  brought  to  oiir  notic^  donbtlesSy  by  an  exemplified 
copy  of  the  original  on  file*  Until  this  is  done,  we  do  not 
look  beyond  the  statute  as  published  by  the  requisite  author* 
ity,  and  shall  assume  each  there  found  to  be  constitutionally 
enacted.  In  the  case 'before  us^  assuming  the  special  pleas 
constitute  a  valid  defense  to  the  action,  if  true,  under  the  test 
given  in  section  three  (1  B.  S.  143),  which  declares  that  no 
bill  shall  be  deemed  to  have  been  passed  by  the  assent  of  two 
thirds  unless  so  certified  by  the  presiding  officer  of  each 
House,  an  exemplified  copy  of  the  general  banking  law  might 
determine  the  fact  involved  in  them.  If,  on  its  production, 
no  such  certificate  appeared^  the  Court  would  be  bound  to 
regard  it  as  passed  by  a  majority  only.  But  suppose  it  did 
appear,  would  it  be  conclusive!  It  seems  to  me  it  would  be 
BO.  There  are  only  two  modes  of  contradicting  it:  1.  By 
the  JoumalB  of  the  two  Houses;  and  2.  By  parol  testimony. 
The  presiding  officer  had  all  the  benefit  of  the  first — the  ayes 
and  noes  were  taken  and  the  Journals  made  up  under  his 
supervision  and  control.  His  means  of  ascertaining  and  deter* 
mining  the  fact,  when  he  declares  the  law  to  be  passed,  exceed 
those  of  any  other  tribunal  that  might  afterward  be  called 
upon  to  inquire  into  it  Besides,  the  hurry  and  loosemesB  with 
which  the  Journals  are  copied,  and  the  little  importance 
attached  to  the  printed  copies,  necessarily  impair  confidence 
in  their  oorrectness.  They  are  most  uncertain  data  upon 
which  to  found  a  judicial  determination  of  the  rights  of  prop- 
erty, much  more  of  great  constitutional  questions.  As  to  the 
second  mode  of  contradicting  the  certificates,  the  evidence 
would,  if  possible,  be  still  more  fallible  and  unsatisfactory. 
Indeed,  we  can  scarcely  imagine  a  case  where,  from  its  nature, 
the  proof  would  be  so  subject  to  the  doubtful  and  conflicting 
recollection  of  witnesses.  Nothing  short  of  absolute  necessity 
could  justify  a  resort  to  it.  It  would  hardly  deserve  weight 
in  contradicting  the  Journal  itself,  much  less  the  certificate  of 
the  presiding  officer  affixed  to  the  law.''  But  he  reserves 
himself  on  this  point  as  the  case  went  ofi  on  other  grounds, 
and  neither  of  the  other  juaticeB  allude  to  it» 
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In  De  Bow  v.  The  People,  1  Den.  14,  Mr*  Chief  Justice 
Bponsan,  referring  to  People  v.  Purdy^  4  Hill,  384,  saye:  "It 
is  now  settled  that  it  is  the  business  of  the  Court'  to  determine 
what  is  statute,  as  well  as  what  is  c<Hnmon  law,  and  for  that 
purpose  the  Judges  may  and  should,  if  necessary,  look  beyond 
(he  statute  book,  and  examine  the  original  engrossed  bills  on 
file  in  the  office  of  the  Secretary  of  State;  and  it  seems  that 
the  Journal  kept  by  the  two  Houses  may  also  be  consulted." 
There  is  nothing,  however,  in  any  of  the  cases  to  justify  the 
suggestion  in  regard  to  the  Journals  except  the  allusion  to 
them  by  Senators  Franklin  and  Verplanck  before  noticed  (4 
Hill,  406,)  and  they  referred  to  them  a&  sustaining  and  not 
overthrowing  the  record.  If  the  Chief  Justice  is  right  as  to 
what  was  determined,  the  question  is  one  of  law  for  the  Court 
and  not  of  fact  for  the  jury,  to  be  determined  like  any  other 
question  of  law,  for  it  was  raised  on  demurrer  to  an  informa* 
tion  in  the  nature  of  a  quo  warranto,  wherein  the  relator  relied 
upon  a  law  altering  the  charter  of  New  Yoric  CHy  whidli  had 
not  been  certified  as  having  passed  by  a  two  thirds  vota  But 
the  Court  only  looked  beyond  the  "  printed  statute  book ''  to 
the  original  Act  certified  and  on  file  in  the  office  of  the  Secre- 
tary of  State — the  actual  record. 

Thus  stand  the  discussions  in  the  Courts  of  New  York,  and 
the  utmost  extent  to  which  the  points  decided  can  be  said  to 
go  is,  that  the  question  is  one  of  law  for  the  Court,  and  that 
the  Court  may  look  behind  the  printed  statute  to  the  enrolled 
Act  itself  —  to  the  record.  In  the  several  cases  the  reoorda 
themselves  were  not  authenticated  in  the  mode  required,  to 
show  that  the  several  Acts  had  received  the  votes  of  two  thirds 
of  all  the  members  of  each  House,  imd  they  carried  upon  iheir 
face  the  evidence  of  the  invalidity  of  the  Acts.  In  the  lan- 
guage of  Hobart,  the  "record  of  the  Act  itself  carried  its 
death^s  wound  in  itself,  and  neither  the  parcliment  nor  the 
great  seaP*  could  save  it.  But  the  implications  from  the  dis- 
cussions of  all  the  members  of  the  several  Courts  who  alluded 
to  the  question,  go  strongly  to  sustain  the  position '  that  the 
question  is  one  of  law ;  but,  whether  it  is  to  be  determined  as 
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one  of  law,  or  fact,  the  rule  is,  tmless  modified  by  some  express 
€50iistitiitional  or  statutory  provision,  that  the  solemn  record 
of  the  Act,  as  it  is  enrolled  and  authenticated  on  file  in  the 
office  of  the  Secretary  of  State,  cannot  be  impeached  by 
showing  defects  and  irregularities  in  the  proceedings  while 
pending  before  the  Legislature.  And  they  show  in  forcible 
language,  which  we  adopt,  ike  inconvenience  and  mischief 
which  would  necessarily  flow  from  the  adoption  of  any  other 
rule. 

In  tlie  case  of  Btttr  et  at  v.  Bass  ei  ah,  19  Ark.  250,  the 
Supreme  Oourt  of  Arkansas  were,  upon  the  argument,  referred 
to  a  statute  as  sustaining  the  action  of  the  Court  below  in 
allowing  an  amendment  In  consequence  of  a  doubt  as  to 
whether  the  Act  had  ever  passed,  raised  by  the  certificates  of 
the  Secretary  of  State,  Clerk  and  Speaker  of  the  House  of 
Bepresentatives  published  with  the  Act,  the  Judges,  as  it 
would  seem,  on  Iheir  own  motion,  looked  into  the  Journal  for 
the  purpose  of  determining  the  question,  and  found  by  the 
Journal  that  the  bill  was  indefinitely  postponed  in  the  House 
and  had  never  passed.  This  was  of  course  determined  as  a 
question  of  law  and  not  of  fact  There  does  not  seem  to 
have  been  any  objection  made  to  the  Court's  adopting  this 
mode  of  informfaig  itself,  nor  does  the  question  appear  to  have 
been  in  any  way  discussed.  Upon  looking  at  the  statute 
(Laws  of  iurkansas,  1856-^7,  p.  185),  it  will  be  seen  by  the 
certificate  el  die  Secretary  of  State,  that  there  was  deposited 
in  his  office  with  lihe  Act  itself  a  certificate  (of  the  same  date 
with  the  Act)  of  ike  Clerk  of  the  House  of  Representatives/ 
that  the  bill  was  "  indefinitely  postponed  '*  by  the  House,  fol- 
lowed by  the  certificate  of  the  Speaker  of  the  House  of  Bep- 
resentatives  that  the  foregoing  statement  of  the  Clerk  is 
eorrect,  and  that  ''from  mistake  fiie  said  bill  has  been  en- 
grossed and  signed  by  the  Speaker  of  the  House  of  Represen- 
tatives, and  the  President  of  the  Senate,"  and  approved  by  the 
Ckivenor.  These  certificates  of  ike  Clerk  and  Speaker,  then, 
going  into  die  <rf8ee  of  the  Secretary  with  the  Act,  forming 
a  part  of  the  leoorditedf,  seem  to  ha:ve  been  regarded  by  the 
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Court  as  neutralizing,  so  to  speak,  the  signatures  of  the  same 
officers  to  the  Act,  thereby  rendering  the  record  itself  unsatis- 
factory evidence  of  the  passage  of  the  bill.  Whether  the 
action  of  the  Court  was  right  or  wrong,  the  most  that  can  be 
said  of  it  is,  that  the  Court  looked  into  the  Journals  for  the 
purpose  of  dispelling,  by  its  aid,  a  doubt  raised  by  an  equivo- 
cal record.  The  record,  in  a  measure,  carried  its  death  wound 
within  itself.  There  was  a  certificate  that  it  had,  and  one 
that  it  had  not  passed. 

In  Spangler  v.  Jacoby,  14  HI.  298,  under  the  Constitution 
of  Illinois,  which  required  that  ^^each  House  shall  keep  a 
journal  of  its  proceedings,"  that  ^^  on  ike  final  passage  of  all 
bills,  the  vote  shall  be  by  ayes  and  noes  and  shall  be  entered 
on  the  Journal,  and  no  bill  shall  bec(xne  a  law  without  the 
concurrence  of  a  majority  of  all  the  members  elect  in  each 
House,"  it  was  held  by  two  Justices,  the  third  being  absent, 
that,  to  render  an  Act  valid,  ^^  it  must  appear  on  the  face  of 
the  Journal  that  the  bill  passed  by  a  constitutional  majority;*' 
and  that  '^  it  is  competent  to  show  from  the  Journals  of  either 
branch  of  the  Legislature  that  a  particular  Act  was  not  passed 
in  the  mode  prescribed  by  the  Constitution,  and  thus  defeat 
its  operation  altogether."     (14  HL  299.) 

But  this  ruling  was  expressly  based  upon  the  very  special 
provision  of  the  Constitution  of  that  State.  The  Court  say 
(p.,  299):  ^^A  majority  of  the  members  elected  to  either 
branch  of  the  General  Assembly  must  ccmcur  in  the  final 
passage  of  a  bill.  This  is  indispensable  to  its  becoming  a 
law.  Without  it,  the  Act  has  no  more  force  than  the  paper 
upon  which  it  is  written.  The  vote  must  be  taken  by  ayes 
and  noes.  The  Constitution  prescribes  this  as  the  test  by 
which  to  determine  wheth^  the  requisite  number  of  members 
vote  in  the  affirmative.  The  vote  must  also  be  entered  on 
the  Journal.  The  office  of  the  Journal  is  to  record  the  pro- 
ceedings of  the  Houde,  and  authenticate  and  preserve  the 
same.  It  must  appear  on  the  face  of  the  Journal  that  the  bill 
passed  by  a  constitutional  majority.  These  ditecti<ms  are 
dearly  imperative,    Thi^  tie  expressly  enjoined  by  the  fnnda- 
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mental  law,  and  cannot  be  dispensed  with  by  the  Legislature. 
The  Constitution  i^uires  each  House  to  keep  a  journal,  and 
declares  that  certain  facts,  made  essential  to  the  passage  of  a 
law,  shall  be  stated  therein.     If  those  facts  are  not  set  forth, 
the  conclusion  is  that  they  did  not  transpire.     The  Journal  is 
made  up  under  the  immediate  direction  of  the  House,  and  is 
presumed  to  contain  a  full  and  complete  history  of  its  pro- 
ceedings.    If  a  certain  Act  received  the  constitutional  assent 
of  the  body,  it  will  so  appear  on  the  face  of  its  Journal.    And 
i^hen  a  contest  arises  as  to  whether  the  Act  was  thus  passed, 
the  Journal  may  be  appealed  to  to  settle  it     It  is  the  evi- 
dence of  the  action  of  the  House,  and  by  it  the  Act  must 
stand  or  f  alL    It  certainly  was  not  the  intention  of  the  f  ramers 
of  the  Constitution  that  the  signatures  of  the  Speakers  and 
the  Executive  should  furnish  conclusive  evidence  of  the  pas- 
sage of  a  law.     The  presumption,  indeed,  is  that  an  Act  thus 
verified  became  a  law  pursuant  to  the  requirements  of  the 
Constitution;  but  that  presumption  may  be  overthrown.     If 
the  Journal  is  lost  or  destroyed,  this  presumption  will  sustain 
the  law,  for  it  will  be  intended  that  the  proper  entry  was 
made  on  the  JoumaL    But  when  the  Journal  is  in  existence, 
and  it  fails  to  show  that  the  Act  was  passed  in  the  mode  pre- 
scribed by  the  Constitution,  the  presumption  is  overcome,  and 
the  Act  must  falL** 

Thus,  it  is  held,  that  the  constitutional  provision  modifies 
the  r^le  of  the  common  law,  and  to  secure  an  enforcement  of 
its  provisions  requires  the  vote  to  be  by  ayes  and  noes,  and 
to  be  evidenced  by  entries  in  the  Journals,  and  that  these 
entries  in  the  Journals  are  themselves  a  part  of  the  mode  of 
authentication  prescribed,  and  a  part  of  the  record.  But  it  is 
not  proposed  to  carry  the  role  further  than  is  prescribed, 
and  look  beyond  the  Journals,  for  it  is  said,  **if  the  Journal 
ia  lost  or  destroyed  this  presumption  (arising  from  the  Act 
itself  duly  signed)  will  sustain  the  law,  for  it  will  be  intended 
that  the  proper  entry  Was  made  on  the  Journal.** 

In  the  Pacific  Railroad  v.  The  Governor  of  Missouri,  28  Ma 
868,  it  was  held — Mr.  Justice  Leonard  dissenting  —  that  the 
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validity  of  an  enrolled  statute,  aiLtheiitioa.ted  in  the  manner 
pointed  out  by  law,  by  the  certificate  of  the  presiding  officers 
of  the  two  Houses  of  Assembly,  that  it  passed  over  the  Qov- 
emor's  veto  by  the  constitutional  majority,  cannot  be  im- 
peached by  the  Journals  showing  a  departure  from  the  forma 
prescribed  by  the  Constitution  in  the  rec(msideration  of  the 
bill* ,  The  opinion  contains  a  spirited  vindication  -of  the  com- 
mon law  rule,  and  presents  in  forcible  language  appropri- 
ate to  the  case  now  in  hand  the  impolicy  of  permitting  the 
final  record  of  an  Act  to  be  impeached  by  the  Journals  of  the 
Legislature.  Mr.  Justice  Scott  says  (p.  362) :  ^' Ji  the  Legist 
lature  exceeded  its  powers  in  the  enactment  of  a  law,  the 
Courts,  being  sworn  to  support  the  Constitution,  mast  judge 
the  law  by  the  standard  of  the  C<Histitution  and  declare  its 
validity.  But  the  question,  whether  a  law  <m  its  face  violates 
the  Constitution^  is  very  different  from  that  growing  out  of 
the  non-complianoe  with  the  forms  required  to  be  observed  in 
its  enactment  In  the  one  case,  a  power  is  exercised,  not  dele- 
gatedy  or  which  is  prohibited,  and  the  question  of  the  validity 
of  the  law  is  determined  from  the  language  of  it  In  the 
other,  the  law  is  not,  in  its  terms,  oontrajy  to  the  Constitu- 
tion; on  its  face  it  is  rc^gular,  but  resort  is  had  to  something 
behind  the  law  itself,  in  order  to  ascertain  wheth^  the  General 
Assembly,  in  malring  ihe  law,  was  governed  foy  the  rules  pre- 
scribed for  its  action  by  the  Constituti<m.  This  would  seem 
like  an  inqxusition  into  the  conduot  of  the  members  of  the 
Qeneral  Assembly,  and  it  must  be  seen  at  onoe  that  it  is  a 
very  delicate  power,  the  frequent  ezerdse  of  which  must  lead 
to  endless  confusion  in  the  administration  of  the  law.  This 
inquiry  may  be  extended  to  good  as  well  as  to  had  laws — to 
those  passed  as  well  with  the  aij^roval  of  the  Qovemor,  as  to 
those  which  are  passed  his  objections  to  the  contriury  notwith- 
standing; for  it  is  clear  tha^  if  a  law  passed  over  the  objec- 
tions of  the  Qovemor  may  be  impeached  by  inquiring  wfaedier 
the  forms  of  the  Conatituticm  were  observed  in  its  enaetment, 
the  same  inquiry^  may  be  instituted  in  relation  to  Iscws  jmseed 
with  his  sanction;  aaad  thus  states,,  cynetiti^tienal  on  their 
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face>  r^ular  in  their  tenns,  which  may  have  been  the  rules  of 
action  for  years,  and  under  which  large  amounta  of  property 
Iiaye  been  vested/ and  numerous  titles  taken  may  be  abrogated 
and  declared  void.  A  principle  with  such  a  consequence 
should  be  supported  by  a  weight  of  authority  which  no  Court 
can  resist.  When  we  reflect  on  the  manner  in  which  Journals 
are  made  up,  and  the  rank  of  the  officers  to  which  that  duty 
is  intrusted,  how  startling  must  the  proposition  be  that  all  our 
statute  laws  depend  for  their  validity  on  the  Journals  of  the 
two  Houses  of  the  Ooieral  Assembly,  showing  that  all  the 
forms  required  by  the  Constitution  to  be  observed  in  their 
enactment  have  been  complied  with.  The  required  forms  may 
be  observed,  and  the  Clerks  may  fail  to  make  the  necessary  or 
correct  entry.  If  the  Journals  had. been  designed  as  the  evi- 
dence in  the  last  resort  that  the  laws  were  constitutionally 
passed,  would  not  some  method  have  been  adopted  by  which 
greater  care  would  have  been  exacted  in  entering  the  proceed* 
ings  of  the  two  Houses?  Would  the  task  of  making  them 
have  been  intrusted  to  a  single  cleric,  with  a  power  in  the 
Houses  to  dispense  with  their  reading,  even  should  diere  be  a 
rule  requiring  them  to  be  read  —  a  matter,  however,  alxmt 
which  the  Constitution  and  laws  are  silent?  In  that  country, 
from  which  we  borrow  so  many  of  our  ideas  i^especting  gov* 
emment  and  laws,  and  whose  common  law  and  early  statutes 
constitute  die  substratum  of  all  our  syBtems  of  jurisprudence^ 
the  statute  roll  is  the  only  and  exclusive  evidence  of  what  the 
statute  law  is,  so  long  as  it  is  in  existence.  There  it  is  main* 
tained  that  if  the  Journal  were  every  way  full  and  perfect  yet 
it  hath  no  power  to  satisfy,  destroy  or  weaken  the  Act,  which, 
being  a  hi^  record  must  be  tried  only  by  itself — teste  meipso. 
*  *  *  So  it  appears  by  the  common  law  the  statute  roll 
was  the  absolute  and  conclusive  proof  of  a  statutcf*  This 
record  could  not  be  contradicted.  It  implied  absolute  verity. 
There  was  no  plea  by  which  thie  existence  of  a  statute  could 
be  put  in  issue.  Under  this  state  of  the  law  our  Constitution 
was  adopted."  The  learned  Judge  makes  a  very  proper  difr- 
Vol..  xzz.--.ia  ,     ,     ■  ,^ 
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tinction  between  this  case  and  the  case  of  Spangler  v.  Jaedby 
before  cited^  and  other  cases  cited. 

In  Turley  v.  The  County  of  Logan,  lY  HL  162,  while  the 
case  of  Spangler  v.  Jaedby  is  affirmed,  it  is  expressly  admitted 
that  the  case  of  Pacific  Railroad  v.  Goverfior  of  Missoiuri  is 
correctly  determined.  The  Court  say,  in  regard  to  the  opinion 
in  that  case:  ^'We  have  no  doubt  of  the  correctness  of  this 
opinion  nnder  their  Constitution,  and  upon  general  principles, 
but  the  provisions  of  our  Constitution  are  special,  and  may  no 
more  be  disregarded  than  any  other  provision  in  it,  restrictive 
of  legislative  power."  (17  HL  153.)  But  in  this  case  Mr. 
Justice  Skinner,  who  was  not  a  member  of  the  Court  when 
Spangler  v.  Jacohy  was  decided,  expressly  reserves  himself  upon 
the  question  of  tiie  impeachment  of  an  Act,  otherwise  duly 
enrolled,  by  aid  of  the  Journals,  even  under  the  Constitution 
of  Illinois.  This  case  also  furnishes  a  striking  illustration  of 
the  unreliability  of  the  Journals  of  legislative  bodies,  and  the 
impolicy  of  departing  from  the  common  law  rule  as  to  the 
absolute  verity  of  records.  A  law  had  been  passed  by  the 
Legislature  of  Illinois  providing  for  a  removal  of  the  county 
seat  of  Logan  County;  but  it  did  not  appear  from  the  Journal 
that  the  Act  had  been  read  in  the  House  the  full  number  of 
times  required  by  the  Constitution,  or  that  it  had  duly  passed 
and  become  a  law.  Fnder  the  decision  in  Spangler  v.  Jacohy, 
it  was,  therefore,  void,  and  a  bill  was  filed  on  that  ground,  and 
an  injunction  obtained  against  the  officers  of  the  count} 
restraining  them  from  erecting  county  buildings  at  the  new 
couT^ty  seat.  "Afterwards,  in  February,  1854,  the  same  Legis- 
latuf e  met  in  extra  session,  and,  on  recollection  of  members, 
anil  by  the  manuscript  minutes  of  the  Clerk  of  the  House  of 
Bepresentatives,  amended  its  Journal  so  that  it  showed  the 
bil(  or  Act  had  been  read  the  requisite  number  of  times.''  At 
th^  next  term  of  Court  diis  amendment  of  the  record  was  set 
u]i  and  the  injunction  dissolved,  and  the  bill  dismissed.  The 
Oonrt,  on  appeal,  held,  that  it  "  was  in  the  power  of  the  same 
Lflgislalizre,  at  the  same  or  a  subsequent  session,  to  correct  its 
own  Joumala  by  amendments  which  show  die  true  facts  as. 
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they  actually  occurred,  when  they  are  satisfied  by  n^ect  or 
design  the  tsruth  had  been  omitted  or  suppressed.''  Thus,  by 
the  extraordinary  accident  of  an  extra  session  of  the  Legisla- 
tore,  the  Act  was  saved,  and  a  suit,  which  could  have  been 
maintained  when  it  was  commenced,  was  defeated  by  subse- 
quent legislative  action  in  correcting  the  blunders  of  one  of 
its  clerks.  Considering  the  manner  in  which  tlie  Journals  are 
kept^  such  accidents  must  necessarily  be  of  very  frequent  occurs 
rence,  and,  that  they  do  really  frequently  happen  is  evidenced 
by  the  fact  that  it  occurred  in  at  least  two,  if  not  more,  out  of 
the  some  dozen  cases  cited  in  this  opinion.  It  is  true  that 
there  is,  also,  one  case  of  an  enrolment  by  mistake,  which  wad 
discovered  in  season  to  defeat  it  by  a  further  certificate 
appended  But  it  is  evident  that  such  mistakes  are  likely  to 
ooenr  with  much  less  frequency  than  errors  in  the  Journals. 
Besides,  the  vast  importance  of  having  some  authentic  final 
record  accessible  to  all,  which  can  be  relied  on  to  show  con- 
clusively what  the  law  is,  without  being  obliged  to  trace  an 
Act  through  aU  its  various  manipulations  during  its  passage 
through  the  two  Houses  and  their  committees,  and  which  is 
Bot  liable  to  be  overturned  on  account  of  some  latent  defect 
long  after  it  has  been  acted  upon  by  the  public,  and  for  years 
became  a  rule  of  property,  must  be  apparent  to  all.  Better, 
far  better,  that  a  provision  should  occasionally  find  its  way 
into  the  statute  through  mistake,  or  even  fraud,  than,  that 
every  Act,  State  and  national,  should  at  any  and  all  times  be 
liable  to  be  put  in  issue  and  impeached  by  the  Journals,  I0066 
papers  of  the  L^slature,  and  parol  evidence.  Such  a  state 
gi  uncertainty  in  the  statute  laws  of  the  land  would  lead  to 
mischiefs  absolutely  intolerable. 

In  the  case  of  Oreen  v.  Graves,  1  Doug.  B.,  Midi.,  851,  as 
reported,  although  the  question  was  raised  as  one  of  law  on 
demurrer,  it  does  not  appear  in  what  manner  the  fact  that  tho 
Act  in  question  was  not  passed  by  a  two  thirds  vote  was 
made  maiiiifest  to  the  Court>  nor  is  there  sufiicient  stated  in 
the  report  to  enable  us  to  determine  what  bearing  the  decision 
has  upon  the  question.     (See,  also,  JEld  v.  Chrham,  20  Conn. 
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12 ;  Duncombe  r.  Pnndle,  12  Iowa,  11  j  and  Foulke  v.  Flettir 
ing,  13  Ind.  412,  which  sustain  the  views  ezpiessed  in  this 
opinion.)  With  the  exception  of  the  case  of  Fowler  y.  Pierce, 
2  CaL  165^  in  our  own  State,  and  some  few  odidrs  cited  in 
those  c<»nmented  on^  these  are  the  oadj  eases  bearing  up<»i 
the  question  that  have  fallen  under  our  observation^  although 
we  do  not  by  any  means  claim  to  have  Exhausted  the  sources 
of  information.' 

The  result  of  the  authorities  in  England  and  in  the  other 
States  dearly  is,  that,  at  common  law,  whenever  a  general 
atatute  is  misrecited,  or  its  existence  denied,  the  question  is 
to  be  tried  and  determined  by  the  Court  as  a  question  of  law 
—  that  ia  to  say,  the  Court  is  bound  to  take  notice  of  it,  and 
inform  itself  the  best  way  it  can;  that  there  it  no  plea  by 
which  its  existence  can  be  put  in  issue  and  tried  aa  a  question 
of  fact;  that,  if  the  enrolment  of  the  statute  is  in  existence, 
the  enrolment  itself  is  the  record,  which  is  oondnaive  as  to 
what  the  statute  is,  and  cannot  be  impeached,  destroyed  or 
weakened  by  the  Journals  of  Parliament  or  any  other  lees 
authentic  or  leas  satisfactory  memorials;  and  that  there  has 
been  no  departure  from  the  principles  of  common  law  in  this 
respect  in  the  United  States,  except  in  instannea  where  a 
departure  has  been  grounded  on,  or  taken  in  purananoe  of 
some  express  constitutional  or  statutory  provision  requiring 
some  relaxation  of  the  rule,  in  order  that  full  effect  might  be 
given  to  such  provisions;  and  in  such  inatanoefl  the  rule  has 
been  relaxed  by  Judges  with  great  caution  and  hesitation,  and 
the  departure. has  never  been  extended  beyond  an  inspeotion 
of  the  Journals  of  both  branches  of  the  Legislature* 

It  remains  to  be  seen  whether  there  is  anything  in  oar  Con- 
stitution or  laws  requiring  or  authorLdng  a  departure  from  the 
common  law  rule.  The  Ccmstitution,  it  is  true^  in  general 
terms,  provides  that  ^'  each  House  shall  keep  a  journal  of  its 
own  proceedings,  and  publish  the  same;  and  the  ayes  and 
poes  of  the  members  of  either  House  on  any  question  shall 
at  the  desire  of  any  three  members  present,  be  entered  on  the 
JoumaL"    (Article  IV,  Section  11.)    And  Section  17  of  the 
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same  ArtieliB^  provides,  that,  ''Every  bill  whicih  may  hove 
passed  the  Legislature  shall,  before  it  beoomes  a  law,  be  pre- 
sented to  the  Governor.  If  he  approves  it  he  shall  sign  it;  bnt 
if  not^  he  shall  return  it,  with  his  objections,  to  the  House  in 
which  it  originated,  which  shall  enter  the  same  upon  the 
Journal,  and  proceed  to  reconsider  it  If,  after  such  recon- 
sideration, it  again  pass  both  Houses,  by  ayes  and  noes,  by  a 
majority  of  two  thirds  of  the  memben  of  each  House  pre- 
sent, it  shall  become  a  law  notwithstanding  the  Oovemor's 
objections.  If  any  bill  shall  not  be  returned  within  ten  days 
after  it  shall  have  been  presented  to  him  (Sundays  excepted), 
the  same  shall  be  a  law  in.  like  manner  as  if  he  had  signed  it, 
unless  the  Legislature^  by  adjournment,  prevents  sudi  return." 
But  there  is  no  provision  or  law  declaring  how  the  Journals 
shall  be  authenticated,  or  what  shall  be  their  efiFeot  There 
is  nothing  requiring  tiie  ayes  aiid  noes  to  be  entered  in  any 
ease,  except  at  the  option  of  three  members.  Even  when  an 
Act  is  returned  without  the  approval  of  the  Governor, 
although  there  is  a  provision  requiring  the  question  to  be 
taken  by  ayes  and  noes,  and  that  it  be  passed  by  a  majority 
of  two  thirds  of  the  members  of  both  Houses  present,  there 
is  none  requiring  the  ayes  and  noes  to  be  entered  on  the 
Journals,  unless  demanded  by  three  members  present,  under 
section  eleveiL  In  this  respect  enr  Oonstitution  differs  from 
thoee  of  New  Yoric  and  Illinois,  and  the  whole  question  of  the 
effect  of  the  Journals  as  evidence  of  the  acts  cdF  those  bodies 
is  left  open.  They  are  still,  like  ihe  Journals  of  Parliament, 
mere  memorials — evidence  for  some  purposes,  perhaps,  but 
not  for  alL  They  are  not  records  in  the  ipTOfer  s^ise  of  that 
term.  The  mode  of  authenticating  statutes  passed  notwith* 
standing  the  objections  of  the  Governor,  and  those  wliiohi 
become  laws  by  being  retained  by  the  Governor  more  than  ten 
daysy  as  provided  in  said  Section  17,  Article  IV,  is  preseribed 
in  the  Act  of  1862.  (Laws  1852,  p.  112.)  When  thus  authen^ 
ticated  they  are  again  '^  presented  to  the  Governor,  to  be  by 
him  deposited  with  the  laws  in  the  office  of  the  Secretary  c^ 
Stata''    (Sea  1.)    When  so  authentieated  dnd  deposited  >tb6y 
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become  records.  There  is  nodxing  in  ike  Ooostitation,  then, 
that  requires  or  authorizes  us  to  avoid,  correct  or  in  .any  way 
modify,  by  aid  of  the  Journals^  the  Acts  of  the  Legislature 
properly  enrolled,  authenticated  and  deposited  with  the  Secre- 
tary of  State  as  records  of  the  Act,  and  we  know  of  no  pro- 
vision of  the  statute  imparting  to  the  Journals  any  greater 
dignity  than  that  ivhich  pertains  to  the  Journals  of  Parliamait 
Much  less  is  there  any  au^ority  for  resorting  to  the  bill  as 
originally  introduced,  wit&  the  loose  tags  appended  containing 
proposed  amendments,  and  the  memoranda  of  the  action 
indorsed,  or  to  parol  evidence  for  the  purpose  of  impeaching 
the  record.  But  for  the  purpose  of  showing  the  character  of 
evidence  we  should  find,  admit>  for  the  present,  that  it  is  com- 
petent to  go  behind  the  Journals,  as  well  as  the  enrolled  Act, 
and  look  at  the  bills.  We  shaU,  in  this  instanceiy  find  a  bill 
which  purports  to  have  been  passed  by  the  Senate.  Attached 
to  it  are  three  tags,  each  conitaining  amendments.  The  first 
and  second  tags  each  have  memoranda  on  the  f  aoe^  ^^  adopted," 
'Mosty"  and  the  third  '"lost"  Now,  as  to  two  of  the  amend- 
ment tags,  which  is  correct — ** adopted,"  or  "lost?"  Each 
carries  upon  its  face  both  words.  Besides,  there  is  nothing  in 
the  papers  or  Journals  to  show  that  these  tags  did  not  come 
with  the  bill  from  the  Senate.  The  amendments  indicated 
are  enrolled  and  authenticaied  by  the  proper  officers  as  a  part 
of  the  Act,  and  it  may  be,  and  the  presumption  perhaps  is, 
from  the  documents  alone,  that  they  were  incorporated  into 
the  bill  in  the  Senate;  that  the  bill  thus  amended,  as  is  fre* 
quendy  done,  was  considered  as  engrossed,  without  actual 
engroflsm^it,  and  transmitted  to  the  House.  There  is  nothing 
in  the  documents  to  show  that  these  tags  contained  the 
amendments  proposed  by  the  Military  Committee  of  the 
Assembly  which  were  rejected.  The  documents,  then,  with 
the  exception  of  the  memorandum  "lost,"  on  the  last  tag,  are 
not  necessarily  inconsistent  with  the  idea  that  these  amend- 
ments were  actually  made  in  the  Senatey  and  we  are  compelled 
to  fall  back  still  further  upon  parol  testimony  to  assist  in 
overthrowing  a  solemn  official  record,  and  such  was  the  course 
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actually  pursued  on  thd  trial  The  question^  fheu,  whether 
an  impmrtant  public  law,  upcfu  which  the  rights  of  all  our 
citizens  depend  or  may  depend  was  ever  passed^  is  to  rest, 
through  all  time,  upon  equivocal  memoranda  upon  amendment 
tags  and  the  frail  recollection  and  veracity  of  man. 

When  we  once  depart  from  principle  —  from  a  sound  rule  of 
law  —  where  shall  we  stop  ?  Do  not  the  cironmstances  of  this 
case  open  to  our  vision  a  vista  of  absurdities  into  which  we 
shall  stumble  if  we  attempt  to  explore  forbidden  fields  for 
evidence  of  a  vague,  shadowy  and  unsatisfactory  diaracter 
apon  which  to  overthrow  the  enrolled  statutes  of  the  land  t 

In  this  case,  the  enrolment,  the  record  of  the  statute,  exists, 
and  we  are  satisfied  that  we  should  not  look  beyond  it,  cer- 
tainly not  beyond  the  record,  aided  by  the  Journals,  and 
looking  at  bodi,  we  must  hold  the  entire  Act  to  be  a  valid 
law. 

If  any  inconvenience  is  likely  to  result  from  the  common 
law  rule,  the  Legislature  is  the  proper  body  to  provide  a  rem- 
edy. It  can  guard  by  proper  restrictive  provisions  against 
other  and  greater  inccmveniences  by  designating  the  cases  in 
which,  and  the  eireumstanoee  and  limitations  under  which  an 
enrolled  statute  may  be  impeached.  It  may  limit  the  time 
within  which  the  impeachment  must  be  made,  and  the  char- 
acter of  the  evidence  which  may  be  introduced. 

It  is  quite  evident  that  much  of  the  reasoning  in  Fowler 
v.  Pierce,  2  CaL  165,  is  opposed  to  the  views  here  expressed. 
In  that 'case  the  bill  went  through  aU  the  forms  of  legis- 
lation, and  was  submitted  to  the  Gbvemor  for  his  approval 
before  the  final  adjournment  of  the  Legislature,  on  the 
Ist  of  May,  1851.  It  only  remained  to  approve  the  bill, 
notify  the  L^slatnre  of  the  fact,  and  deposit  it  with  the 
Secretary  of  State  as  the  record  of  the  Act.  The  Legislature 
adjourned  on  that  day,  but  the  bill  was  not  in  fact  signed,  or 
deposited  with  the  Secretary  of  State  until  May  2d,  after  the 
adjournment  of  the  Legislature,  and,  when  the  Governor  had 
no  authority  to  give  vitality  to  the  bill,  or. make  a  record.  It 
was,  however,  signed  and  deposited  on  that  day,  but  dated 
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May  Ist,  and  not  on  the  day  on  which  the  act  was  performed. 
The  question  was  whether  it  oould  be  JBhown,  contrary  to  the 
date  appearing  on  the  Act  itself^  that  the  record  was  in  fact 
made  on  the  following  day,  wben  the  Goyemor  was  not 
a^ithorized  to  make  any  record  at  all.  The  question  was,  did 
it  e^er  become  a  record,  it  having  been  actually  made  at  a 
time  when  there  was  nobody  in  existence  having  power  to 
perform  tht  act  Possibly  the  case  may  be  distinguished  and 
taken  out  of  the  rule.    But,  if  not^  it  must  be  overruled. 

It  follows  from  the  condusions  attained  that  the  judgment 
of  the  District  Court  must  be  affirmed,  but  upon  views  in 
some  respects  different  from  those  which  seem  to  have  pie- 
vailed  in  the  Court  below. 

Judgment  affirmed* 

[IToTE. —  Since  our  opinion  was  filed,  a  decision  of  the 
Supreme  Court  of  New  Jersey  in  The  State  v.  Young,  has 
appeared  in  Vol.  V,  p.  679,  of  the  Am.  Law.  Reg.  N.  S.,  in 
which  Mr.  Chief  Justice  Beasley,  in  a  very  elaborate  and  able 
opinion,  has  discussed  the  questions  involved  in  Bherman  v. 
Story,  and  arrived  at  the  same  conclusions  attained  by  ua  in 
that  case.} 


FREDERICK    A.    HIHN    v.    HENRY   W.    PECK   Aim 
FRANCIS  BRADY  et  de. 

DuTT  or  Rbfbbeb. —  It  Is  the  duty  «f  a  ref«rM  to  act  npoa  Ibo  qoMtlont 
committed  to  him,  and  to-  report  whatever  ho  la  reqoired  to  roport  k^  the 
order  under  which  he  acta. 

FXMDiNQS  OF  A  Rbfkreb. —  When  the.  order  of  reference  reqolrea  the  referee 
to  try  the  Issues ;  and  report  bis  findings  thereon,  the  referee  may  make  s 
general  finding  upon  the  facta  put  1a  issue,  stating  the  faats  aocordlng  ts 
their  legal  effect 

▲pfbal  raoM  Oedbb  dentino  a  Naw  Trial.— An  appeal  tnm  an  order  deny- 
ing a  new  trial  must  he  taken  within  sUty  days  from  the  time  the  ocder  !• 
entered. 

Bmvtrw  of  Obdsb  Dbntino  Naw  TbzaIm —  An  order  denying  a  new  trial  cannot 
he  reviewed  on.  an  appeal  from  the  final  Judgment 

Bbvxcw  of   iNTBtMamATB  Oaosaa  on  Appeal. —  Section  thrae  hundred  and 
forty-four  of  the  Practice  Act,  relating  to  a  rorlew  of  taitermediata  < 
apon  an  appeal  from  a  final  Judgment,  ralatM  to  i 
ealj  as  arc  la 


Jvljf  1866.]  BxBtf  1^.  Fscic  281 


Argument  far  App«Uaata. 


RsFiBW  or  OBon  iCApa  ok  Bxcipnoir  to  Bbpovt  op  Rmrmxm. —  An  order 
OTermlfiis  an  exception  to  the  report  of  a  referee,  taken  on  tlie  alleged 
grooad  that  the  report  dM  not  find  the  facta  aa  reqvtred  by  the  order  of 
Tcferenee,  may  be  rerlewed  on  an  appeal  from  a  final  jadgment. 

Bgrnw  OF  BnovKCB  on  Affcal  fbom  ▲  Judomiht.-*  On  an  appeal  from  a 
final  judgment,  the  Supreme  Court  will  not  rerlew  the  eridence  to  aaeertain 
whether  the  faeta  fOund  by  the  referee  are  aopported  by  fhe  evldenee.  The 
ovldsnoa  wlU  not  ba  lenrlewed  exeept  os  appeal  from  an  order  denying  a  new 
triaL 

Pftoor  ov  SHiBirr'a  Balm  or  likVD. —  A  Sheriff's  sale  of  land,  on  exeeatlon, 
may  be  preyed  by  the  SherllTa  redtal  of  the  ealo  lA  hla  deed  given  to  the 
vorehaaer,  orea  If  the  retom  on  the  back  of  t^  exedotloo  does  not  recite  a 
sale.  The  SherUTs  sale  may  also  be  proved  by  hla  recital  made  on  the  back 
of  the  execution  or  In  the  certificate  of  pnrchaae. 

BacRALS  XH  SRntirr'a  Dhd.— 'It  la  the  ofllctal  doty  of  tha  Sheriff  to  ibake 
a  redtal  In  hla  deed  of  the  jadgment,  names  of  judgment  debtor  and  cred- 
itor, execution,  and  the  lery  and  salo  thereunder;  and  these  recitals  are 
entitled  to  the  same  weight  aa  eridence  aa  the  return  on  the  execution.  If 


A  Dbd  with  a  CONomoir  BVBSBQuaMV.^ — A  deed  eouTeylng  land  la  pfweeaM 
i9t  a  money  conalderation,  and  a  covenant  by  the  grantee  to  perform  certain 
acts,  and  to  be  Told  If  the  grantee  falls  to  perform  these  acts,  (the  grantor 
ta  remahi  In  poaaesslon  until  performance,)  la  not  a  mortgake,  hor  are  the 
eondltknia  la  such  dead  conditions  preoedwt 

Appxax  from  the  District  Oonrty  Third  Jadicial  Distriot, 
8mta  Cruz  Comity. 

The  referee  merely  foimd  the  mudirlded  interest  which  each 
one  of  the  parties  owned  in  the  land,  without  finding  the 
particular  facts  upon  which  he  based  his  conclusion. 

The  final  decree  was  entered  September  14th^  1864,  and  on 
the  26th  of  September,  1864,  the  appellants  filed  a  statement 
on  appeal  On  the  17th  day  of  October,  1861,  the  referee 
filed  his  report,  and  on  the  18th  and  25th  days  of  October, 
1861,  the  def^idants  gave  AOtice  of  motion  for  a  new  trial, 
and  filed  statements.  It  was  stipulated  that  the  report  and 
findings  of  the  referee  be  substituted  as  the  statement  on  motion 
for  a  new  triaL 

On  the  29th  day  of  October,  1861,  the  defendants  also  filed 
ezeeptions  to  the  repoit  of  the  referee. 

The  other  faets'  are  istated  in  the  opinion  of  ilie  Court  •  '        ' 

SUnm  A  Provines,  for  Appellants.^ 

file  leferee.whoi^  faikd  to  vepoft  any  finduig  of  Itotai  upon 
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^hich  to  base  his  ultimate  conclusions  as  to  the  quantity  of 
interest  of  the  several  parties,  which  are  the  only  oonclusions 
of  law  reported.  All  the.  evidence  o£Fered  on  either  side  to 
prove  title  was  admitted  by  the  referee,  we  believe,  without 
exception,  but  as  to  what  state  of  facts  he  supposed  to  be 
established  by  this  mass  of  evidence,  or  what  precise  roles  of 
law  he  supposed  to  be  applicable  to  them,  we  are  left  wholly 
in  the  dark*  We  have  nothing  but  the  ultimate  conclusion, 
that  certain  of  the  parties  are  interested  in  certain  proper- 
tions,  without  any  information  as  to  when,  or  from  what  source, 
or  by  what  means,  such  interests  were  acquired. 

In  Lambert  r.  Smith,  8  CaL  408,  which  was  a  bill  for  an 
account,  the  Court  said :  "  The  report  of  a  referee,  like  the 
finding  of  a  Court,  should*  state  the  facts  found  and  the  conclu- 
sions of  law.  Without  this  the  parties  would  be  remediless^ 
and  their  rights  concluded  in  many  cases  by  the  arbitrary 
decision  of  a  referee^  The  finding  should  have  been  set  aside." 
And  the  judgment  was  reversed  accordingly. 

In  Danns  v.  Caldwell,  12  Cal.  125,  and  in  Heredirik  v.  Hoi- 
ion,  16  Cal.  103,  the  judgments  were  reversed  for  the  insuffi- 
ciency of  the  findings.  (See,  also,  Duff  y.  Fisher,  15  CaL 
882,  on  rehearing;  and  Breeze  v.  Doyle,  19  CaL  104.) 

The  fact  of  the  sale  should  have  been  shown  by  competent 
evidence  independent  of  the  recitals  in  the  Sheriffs  deed. 
For  if  no  sale  was  made,  the  deed  was  void ;  and  to  allow  the 
deed  itself  to  prove  this  essential  prerequisite,  is  to  make  the 
deed  good  without  a  sale.  The  deed  is  not  evidence  of  this 
recital  as  against  strangers,  and  least  of  all  as  against  Porter, 
who  claimed  adversely  to  it  (Donahue  y.  McNuUy,  24  OaL 
418,  and  the  authorities  there  cited.) 

£.  F.  Pechham,  for  Bespondenti. 

An  attempt  was  made  to  set  aside  or  modify  tiie  report  of 
the  referee,  fay  exoeptions  to  the  report;  but  however  correct 
this  practice  mi^t  be  under  the  old  chancery  system,  it  has 
no  place  under  our  statutes.  The  law  is  settled  in  fhis  State 
tliat  theM  is  ib  tihis  vespeet  no  distinotiaii  between  ocmunon 
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law  and  chancery  cases;  that  the  only  mode  of  bringing  up 
the  facts  for  review  is  by  motion  for  a  new  trial.  {Duff  v. 
Fisher,  15  Cal.  875;  Statutes  of  1861,  p.  589;  Gagliardo  v. 
Eoberlin,  18  Cal.  394.) 

The  deed  from  Littlejohn  and  wife  to  Hihn  has  not  the  first 
element  of  a  mortgage.  Blackstone  says  a  mortgage  ^^is 
where  a  man  borrows  of  another  a  specified  sum,  e.  g.  £200, 
and  granb  him  an  estate  in  fee,  on  condition  that  if  he,  the 
mortgagor,  shall  repay  the  mortgagee  the  said  sum  of  £200 
on  a  certain  day  mentioned,  that  then  the  mortgagor  may 
re-enter  on  the  estate  so  granted  in  pledge."  (2  Black.  Com. 
167.)  See,  also,  for  the  character  of  mortgages,  7  Bac.  Abr. 
28,  et  seg.  Cruise  defines  it  to  be  ^^  an  estate  held  as  a  pledge 
or  securiij  for  money  borrowed;"  and  again  he  says,  '^a 
mortgage  therefore  may  be  described  to  be  a  conveyance  of 
lands  by  a  debtor  to  his  creditor,  as  a  pledge  or  security  for 
the  repayment  of  a  sum  of  money  borrowed,  with  a  proviso 
that  smch  conveyance  shall  be  void  on  payment  of  the  money 
borrowed,  with  interest,  an  a  certain  day/*  (Greenlf.  Cruise, 
Vol.  n,  Tit  16,  Chap.  IV,  pp.  1,  2,  8, 11.)  •  Hilliard  says,  "  a 
more  correct  definitiQn  of  a  mortgage,  therefore,  would  seem 
to  be,  the  conveyance  of  an  estate  by  way  of  pledge  for  the 
aecurily  of  a  debt,  and  to  become  void  upon  payment  of  it, 
or  a  conditional  conveyance  of  lands,  designed  as  a  security 
for  the  payment  of  money,  or  the  performance  of  some  other 
act,  and  to  be  void  upon  such  payment  or  performance,  or  an 
absolute  pledge  to  become  an  absolute  interest  if  not  redeemed 
at  a  certain  tima"  (1  Hill,  on  Mortgages,  pp.  1  and  2.) 
That  the  mortgagor  may  by  the  payment  of  money  or  the 
performance  of  some  other  act  redeem  the  estate,  iS;Of  the 
essence  of  a  mortgage.     (7  Bac  Abr.  p.  36,  et  seq.) 

In  the  case  at  bar  there  is  no  pledge,  no  vadium^  The 
grantors  are  to  pay  no  money. 

This  deed  is  upon  condition  subsequent  It  is  a  convey^ 
ance  m  presenli,  to  be  defeated  by  a  non-performance  of  its 
conditions.  ISTot  only  the  words  of  conveyance  axe  in  the 
preset  tmae^  f^prpjpric^te  and  si^ffieient  to  pass  a  present 
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^»Asikf  hut  tbtdfe  Mi  other  ^ordn  in  thb  instronient  which 
Would  be  inojieriitive  if  the  oonditioii  was  precedent.  We 
r^fer  t6  the  oovidnant  that  grantors  continue  in  p^ssesBion. 
For  if  the  intention  of  the  parties  was  not  to  convey  ik  present 
estate,  if  the  condition  was  precedent,  the  grantors  would 
h^ve  had  no  estate,  no  right  to  the  possession,  no  right  to 
intiprfere  with  the  grantors,  no  covenant  from  the  grantee 
would  have  been  necessary;  there  would  have  been  nothing 
for  it  to  operate  upon.     (2  Wend.  125 ;  Hajfden  ir.  Stoughton, 

5  Pick.  628;  Police  Jury  v.  Beeves,  18  Mart  220;  4  Bac  Abr. 
291-296;  Finiey  v.  J^inff,  8  Pet  846,  878;  Tayhr  r.  Mason, 

6  Cond.  Bep.  695;  2  Oreenlf.  Cruise,  8,  and  note;  4  Wend. 
126.). 

When  the  judgment  is  shown  and  an  execution  delivered 
to  the  officer,  we  contend  that  a  recital  in  his  deed  that  he 
acts  uiider  thai  authority,  is  prima  facie  evidence  at  least  of 
that  fact  against  strangers.  The  deed  itself,  without  the  reci- 
tals, evidences  the  sale;  the  judgment  and  execution  evidenee 
Ihe  power,  and  the  recitals  aie  prima  facie  evidence  of  the 
officer's  acting  under  thai  power.  It  is  not  evidence  of  the  exist* 
ence  of  the  power;  but  when  the  power  is  shown  aliunde 
then  the  recital  is  evidence  that  the  officer  acted  under  it 
For  this  purpose  the  recital  is  a  substantial  requisite  in  the 
deed ;  without  it  the  deed  would  be  inoperativa 

The  law  is,  that  when  an  execution  is  shown  to  have  beea 
in  the  hands  of  an  officer,  and  that  he  made  a  deed,  &at  the 
regularity  of  his  proceedings,  including  the  levy,  advertise- 
ment, and  sale,  will  be  presumed.  (8  Phil.  Ev.,  Sd  ed., 
i860,  469,  460,  and  cases  there  cited;  HarlweU  v.  Boot,  19 
John.  364;  Marsh  v.  Laurence,  4  Cow.  461;  Terry  v.  Blight, 
8  Mens.  271;  Moury  v.  Cooper,  8  J.  J,  Marsh.  286;  flmiMm 
V.  Barnes,  8  Gill  and  John.  869.) 

By  die  Court,  SnAytEB,  J.: 

'  This  i#  an  action  for  a  partinon.  A  refsience  ww  oraereo^ 
end  on  the  eottdog  in  of  the  report  it  was  iexcepteA  to  kf  Ad 
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defendaii4&  The  exoeptians  were  memdedy  and  the  reffiort 
was  oonfimed  in  its  main  feataitee  hy  interloeatofi|r  decrek 
Provision  was  made  in  the  decree  Cor  a  OoHmiission  io  make 
partition  among  the  parties  aooording  to  their  reepeetive  ri^ts 
as  settled  hj  the  report  and  the  decree  tb^raon,  and  en  the 
14th  of  September,  1864,  a  final  decree  was  entered  in  the 
action.  Four  of  the  defendants — Famham,  administrator  of 
Bates,  Brady,  Nichols  and  Porter,  appealed  from  the  decrees 
respectively,  jsnd  from  orders  oyermling  their  respective  me^ 
tions  for  a  new  trial 

First — One  of  tke  exceptions  taken  to  the  zeferee^s  xeporT 
was  that  it  did  net  state  the  facts  found. 

Fioding9  of  referee.         ' 

It  is  the  dnty  ct  a  referee  to  act  npon  tiie  ^Mstiens  iiom- 
mitted  to  him,  and  to  report  whatever  he  is  required  to  report 
by  the  order  vnder  which  he  acts.  The  order  in  this  case  did 
not  require  the  referee  to  report  the  facts,  but  to  try  the 
Issues  and  report  ^  his  findings  theneon.'^  To  that  extent  the 
order  was  general  and  not  speciaL  {Peahody  v.  f^helpa,  9  Cal. 
aiJ.)  '       "  '     '\ 

That  the  parties  were  tenants  in  common,  and  fhat  their 
reflective  interests  were  in  fee  simple  absolute^  was  admitted 
on  the  face  of  the  pleadings,  and  the  only  point  in  issue  was 
as  to  liie  extent  of  the  interests,  ihe  quantity  or  quality  of 
whicih  was  so  admitted.  For  instance,  the  plaintiff  alleged 
that  he  owned  thirteen  fifty-fourths  of  the  property,  while 
the  answers  asserted  that  he  owned  but  one  twenty-seventh. 
The  issues,  narrowed  as  they  were,  undoubtedly  involved  mat- 
ters of  law  as  well  as  matters  of  fact,  and  the  referee  seems 
to  have  tried  the  issues  in  both  elements  or  branches,  and  to 
have  reported  '^his  findings  thereon,'*  as  required  by  the 
order.  A  jury  sworn  to  try  the  issues  in  an  action  may  re- 
turn a  general  verdict,  and  a  referee  may  under  like  circum- 
stances act  in  like  manner.  The  case  of  Lambert  v.  Smiih  et 
id.,  8  CaL  408,  cited  for  the  appellants,  is  not  in  point,  for  the 
Court  considered  in  that  case  that  the  order  of  reference 
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called  for  a  report  of  f acts^  and  the  judgment  was  reversed  on 
the  ground  that  the  order  had  not  been  complied  with  in  that 
particular.  A  Court  must^  under  certain  circumstances,  find 
the  facts  in  cases  tried  by  it^  but  it  has  been  uniformly  held 
that  it  is  not  necessary  for  the  C!ourt  in  its  findings  to  present 
the  results  of  last  analysis,  but  on  the  contrary  that  it  would 
be  sufficient  if  the  Court  found  the  facts  entering  as  terms 
into  the  legal  proposition  upon  which  the  prevailing  party 
based  his  right  of  recovery.  The  '^  facts  "  which  the  Court  is 
to  findy  and  the.  ^^ facts''  which  a  pleader  is  to  state,  lie, 
according  to  the  deoisioiis  in  this  State,  in  the  same  plane — 
that  is,  in  both  connections,  ^ facts"  are  to  be  stated  accord- 
ing to  their  l^al  effect  In  cases  of  special  verdicts  even,  if 
parties  would  have  "facts'*  entirely  free  of  legal  terminology, 
it  behooves  them  to  submit  special  interrogatories  to  the  jury, 
00  framed  that  they  can  be  intelligibly  answered  without  using 
it>  and  cannot  be  so  answered  by  using  it  (McBwen  y.  John- 
son. 7  Cal.  258;  Breeze  v.  DoyU,  19  Cal.  10&) 

Review  of  findings  of  referee* 

Second —  It  is  insisted  on  the  part  of  the  respondents  that 
the  appeal  from  the  order  denying  a  new  trial  was  taken  out 
of  time,  and,  therefore,  that  the  case  cannot  be  reviewed  upon 
the  evidence. 

The  order  denying  a  new  trial  was  made  and  entered  at  the 
April  term,  1S63,  and  notice  of  appeal  therefrom  was  j^ven 
in  February,  1865.  That  the  appeal  came  too  late,  does  not 
admit  of  argument 

The  point  made  by  the  defendants  that  the  c»*der  msj  be 
reviewed  under  the  appeal  from  the  final  judgment,  is  not 
well  taken.  The  section  of  the  Practice  Act  upon  which  the 
appellants  rely  relates  to  such  intermediate  orders  as  are  in 
themselves  non-appealable. 

The  suggestion  that  the  order  overruling  the  exceptions  to 
,the  report  is  '^intermediate,"  under  the  limitation  named, 
cannot  avail  the  appellants  to  the  extent  claimed.  The  fiist 
exception  taken  was  that  the  report  did  not  set  forth  the  facts, 
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as  lequired  by  the  order.  The  order  ovemliiig  that  ezeep- 
tioa  may  have  been  an  intermediate  order  within  the  meaning 
of  the  PnustioB  Ac%  and  we  have  in  fact  passed  upon  it  as 
being  within  the  purview  of  the  appeal  from  the  final  jndg^ 
nient  The  other  ezceptioins  to  the  report  w&it  upon  errors 
of  law  oooorring  at  the  trial,  and  upon  the  ground  tiiat  the 
findings  were  not  supported  by  the  erid^ice.  Admitting  t&e 
order  overruling  this  part  of  the  general  exceptions  to  have 
been  intermediate^  still  both  tiie  ezoeptioiis  and  the  order 
upon  them  were  contrary  to  the  method  of  review  established 
by  ^be  P^ractioe  Act  The  District  Court  could  readi  neither 
the  testimony  nor  the  entxre  alleged  except  through  a  motiooi 
for  a  new  trial.  {Headley  r.  Beed,  2  OaL  824;  Dv^  v.  Fisher, 
16  CaL  876;  cfagUardo  v.  HoberUn,  18  CaL  894;  illlen  v. 
Fennon,  27  CaL  68.) 

ndid — The  errors  of  law  relied  on  in  argcmieot  falling 
wiiiiin  the  compass  of  the  appeal  from  the  judgment,  arise 
upon  the  statement  made  on  that  appeal,  and  will  be  oonsid- 
ered  in  the  order  in  which  they  have  been  presented  by 
eounseL 

Becitah  in  a  Sheriff's  deed  as  0eidemce  ef  a  sabL 

The  plaintiff  havii^  iiitroduced  evidence  tending  to  prove, 
as  he  claimed,  that  one  Sindair  became  the  owner  of  three 
fifly-foutrths  of  the  premises  in  the  year  1860,  gave  in  evidence 
the  judgment  roll  in  j^.  ^1.  Hihn  v.  Sinclair  et  ai:,  an  execu- 
tion issued  thereon,  together  with  the  SberifiPs' return^  show- 
ing a  levy  on  Sincdair'a  interest,  and  that  the  e^ecutito  had 
been  sati&fied,  but  not  stating  how.  This  evidence  was  fol- 
lowed by  an  offer  to  introduce  the  Sheriff's  deed  to  the  plain- 
tiff, containing  recitals  to  the  effect  that  Sindair's  interest  in 
the  property  had  been  purchased  by  the  plaintiff  at  a  sale  had 
on  an  execution  issued  upon  the  judgment  nazned,  in  pursu- 
ance of  notice  previously  given.  The  deed  Was  objected  to 
on  the  ground  that  a  sale  to  the  plaintiff  cm  the  execution  in 
evidence  could  not  be  proved  by  the  recitals  in  the  deed. 

The  title  of  a  purchaser  at  a  sale  of  real  property  on  execu- 
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ticm  rests  upod  Aa  judgment^  exeeatioBi,  sale  and  Sheriff's 
deed.  Eegulaxly  the  deed  should  recito  the  recovery  of  the 
judgment^  the  name  of  ike  judgment  creditor  or  creditors,  and 
of  the  Judgment  debtor  or  debtors,  the  issuing  of  execution  oa 
the  judgment  and  the  levy  and  gale  thereunder.  The  judg- 
ment  and  execution  go  to  the  Sheriff  b  power  to  sell,  and  to 
hiB  ffimet  to  recite  a  sale^  and  to  his  power  to  give  a  deed 
also,  and  therefore  the  reeitalB  are  not  admissible  to  prove  the 
Sheri:^8  authority  to  sell  or  his  authority  to  recite  a  sale.  To 
hLold  olfaiwwise  would  be  to  reason  in  a  circle.  The  power  to 
sell,  to  reeite^  and  to  deed,  having  its  origin  in  the  judgment 
and  eKeeution,  must  be  proved  by  a  production  of  both  .under 
the  rule  of  beat  evidence;  but  when,  the  power  has  been  eo 
proved^  the  Sheriff  becomes^  so  to  tpeak,  the  accredited  hiato* 
rian  of  his  acts  under  it.  He  may  narrate  hit  proceedings  on 
ike  bkck  of  the  eoEecntion  and  letnrn  it  into  Onurt,  and,  with 
or  without  that,  he  may  issue  a  certificate  to  the  punshaaer, 
and  both  the  certificate  and  return,  if  made,  would,  within  the 
limits  of  thp  authority  delegated  to  him,  be  evidence,  against 
all  persons  of  the  facts  stated  or  recited  therein.  As  already 
remarked,  it  is  also  the  official  duty  of  the  Sheriff  to  make  a 
like  stflflemAtor  vseita!  in  his  deed,  and  it  fellows  tiiat  a  reci- 
tal so  made  must  be  entitled  to  the  same  effect  as  an  instm- 
•ment  of  evidence  as  all  the  authorities  concede  to  lie  due  to 
tile  bAeial  reCnm  on  die  exeeution  if  one  be  inada  (Cloud  v. 
El  Dorado  Company;  12  Cal.  138 ;  MUcKell  v.  HockeU,  25  CaL 
642;  Swifiv.  Cobb,  10  Vt  282.)  It  was  held  in  Dufour  ▼. 
Camfranc,  11  Martin,  CtS,  that  tiie  proper  evidence  of  a  sale 
by  a  Sheriff  ef  immovables  is  his  deed,  and  diat  such  sale  could 
not  be  established  by  parol.  The  expression  in  Donahue  v. 
McNuUjf  ei  ids.,  24  CaL  411,  which  has  been  cited  in  opposi- 
tion to  these  views,  though  very  clearly  relating  to  the  gene- 
ral subject,  was  not  essential  to  the  particular  point  then  in 
judgment '  The  purpose  was  to  say  that  parties  and  privies 
i^reve  estopped  by  the  recitals  in  a  Sheriff's  deed,  but  that 
f^kHEmgers  were  not,  which  is  entively  consistent  with  the  idea 
that  the  teeitala  may  be  prima  facie  evidence  as  to  them. 
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PonrA — ^.The  plaintiff  claimed  ostd  twentj^eventh  of  the 
propertj  by  deed  from  J.  D.  Littlejotui  and  wife;  liie  defend- 
ants Porter  and  Bates  objected  to  the  admissibility  of  the  deed 
on  the  ground  that  it  was  a  mortgage.  The  objection  hbb 
overraled  and  exceptions  taken* 

Deed  with  eondiii&ne  not  a  mortgage. 

The  deed  purported  to  conTey  m  preeenli  4>ne  twenty- 
Mventk  of  the  property  on  a  money  consideration  paid,  and  in 
consideration^  f urdier,  of  a  covenant  by  the  grantee  to  pay  all 
expenses  that  mi^t  be  incurred  by  Littlejohn  in  defending  a 
certain  lawsiut.  It  was  further  stipulated  in  the  deed  that 
the  grantors  mi^  remain  in  possession  of  the  property, 
taking  tbe  rents  and  profits  to  themselves  until  the  suit  lAionld 
be  determined.  The  deed  concluded  with  the  following  pro- 
vision: *^  It  is  understood  and  agreed  tiiat  the  above  convey- 
anoe  shall  be  void  and  of  no  efiFect  if  the  said  party  of  the 
second  part  does  not  cimvply  witii  the  conditions  therein  men- 
tioned to  be  done  and  performed  by  him,  bu!t  otberwise  to  be 
absolute  and  binding." 

The  deed  was  not  a  mortgage,  for  it  was  not  made  to  secure 
a  debt  due  from  the  grantors  to  the  grantee,  nor  to  secure  the 
performance  of  any  duty  due  from  them  to  him.  The  title 
passed  to  Hihn  on  tbe  delivery  of  the  deed,  and  in  so  far  as 
any  question  of  security  was  involved,  the  condition  with  \thich 
the  title  was  affected  in  Hihn's  hands  was  for  the  benefit  of 
the  grantors. 

The  position  that  the  oonditieiks  of  tbe  deed  were  conditions 
precedent  is  equally  untenable.  The  whole  language  of  liie 
instrument  and  the  manner  in  which  its  provisions  are  adjusted 
or  coUocated  demonstrate  that  the  clauses  were  inserted  with 
a  view  to  defeat  a  title  previously  vested  on  tlie  happening  of 
certain  contingencies  named  in  the  deed.  The  provision  that 
the  grantors  might  remain  in  possession  and  take  thei«ents 
and  profits  until  the  lawsuit  should  be  determined,  do^  not 
argue  that  the  title  was  to  abide  in  the  Littlejolms  during  the 
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interval,  but  preHsupposes  that  it  was  not.  But  however  that 
may  be,  it  is  apparent  that  the  words  of  reservation  to  the 
grantors,  and  the  words  of  conveyanoe  in  presenti  to  the  gran- 
tee, may  operate  respectively  to  the  full  extent  of  the  terms 
used  and  still  be  in  perfect  consonance  with  each  other. 

Fifth  —  The  defendants  also  excepted  to  the  ruling  admit- 
ting the  deed  of  Juan  and  wife  to  Hihn.  The  deed  was  like  the 
deed  of  the  Littlejohns  to  the  plaintiff  in  every  substantial 
particular,  and  the  objection  to  it  urged  in  ai^ument  are  the 
same  as  those  taken  to  that  deed,  and  must  be  disposed  of  in 
like  manner. 

Sixth  —  The  deed  of  Young  and  wife  to  Hihn  was  well 
executed  upon  itis  face,  and  it  was,  therefore,  properly  received 
in  evidence.  The  evidence  tending  to  prove  that  the  grantors 
did  not  sign  the  deed  at  the  same  time  and  on  the  same  occa- 
sion, and  that  it  was  based  upon  an  illegal  consideration,  goes 
to  the  correctness  of  the  findings,  and  is  taken  out  of  the  case 
by  the  failure  of  the  defendants  to  appeal  in  proper  time  from 
the  order  overruling  the  motion  for  a  new  triaL 

Judgment  affirmed* 


DANIEL  DOUGHERTY,  EDWARD  LAHEY,  RIC5HARD 
BEATTY,  Ain>  J.  "WHELAN  v.  R  S.  OREARY  ahd 
LYMAN  AOKLEY. 

CouBTB  OF  Bquitt. —  Conrti  of  equity  In  this  State,  while  keeping  within 
the  mlee  and  principles  on  which  their  remedial  jurisdiction  Is  founded,  win 
apply  their  Jarladletlon  to  those  new  qnestlons  which  are  eontlnnally  arislop 

ABAWDONMavT  OF  Watbx  akd  Tailings  FASsnro  fbom  a  Minivg  Claim. —  I^ 
miners  engaged  In  washing  their  mining  claims  with  water  abandon  the 
water  and  tailings  which  pass  flrom  their  mining  grounds,  any  other  person 
have  a  right  to  take  and  appropriate  the  same  to  their  own  use,  and  their 
right  to  the  water  and  tailings  Is  contingent  on  the  fact  of  continual  aban- 
donment ;  hut  It  does  not  become  obligatory  on  the  persons  abandoning  to 
continue  to  do  so,  even  though  other  persons,  encouraged  by  the  drcnm- 
glances  of  abandonment  for  a  tlae,  have  Incurred  the  expense  of  conftmet- 
Wfg  flumes  to  use  the  water  and  tailings  abandoned. 

PABTMsasHiP  IN  HiNiNO. —  The  parties  owning  a  mining  claim  as  tenants  1° 
common,  and  engaged  In  working  the  same,  are  partners. 

POWSB  OF  A   IfAJOBITT   IN   INTSREST  TO  CONTBOL  WORKINCI  OF  A  IDNHM  CUI>'' 
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*-Tho«t  owBlvv  th«  major  portion  of  a  ttilnliig  elftlin  have  the  powor  to 
deeldo  what  may  be  neceasary  and  proper  for  earrylng  on  the  hmdnesa  of 
mining,  and  to  control  the  working  of  the  claim.  In  caae  all  the  parties  la 
latereat  cannot  agree,  proTided  that  the  ezerelae  of  each  power  U  neeeiMry 
•ad  proper  for  the  carrjiag  on  the  enterprise  for  the  benefit  of  all  eon- 


Appxal  from  the  District  Court,  Tenth  Judicial  Histricty 
Fuba  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Hatch  A  McQuaid,  for  Appellants,  argaed  that  one  partner 
had  a  right  to  an  injunction  to  restrain  his  copartners  from 
the  commission  or  continuance  of  a  wilful  trespass  tending  to 
injure  the  partnership  business,  citing  Coll.  on  Part,  Sees. 
840-344 ;  and  that  the  owners  of  the  Blue  Point  claim  and  of 
each  of  the  flumes  were  partners  therein,  and  cited  Duryea  v. 
Burt,  28  Cal.  569 ;  and  that  the  members  of  the  Cheek  and  Ack- 
ley  and  Side  Hill  Flumes  sustained  towards  each  other  the  same 
relation  that  the  owners  of  the  Blue  Point  claim  sustained  to 
each  othfflr.  They  also  argued  that  the  act  of  Creary  and  Ack- 
ley,  who  owned  only  four  sevenths  of  the  Blue  Point  Claim, 
was  not  the  act  of  the  Blue  Point  Company ;  and  that,  in  the 
abeence  of  special,  agreement^  the  majority  of  the  persons 
composing  a  company,  and  not  the  larger  interest,  had  the 
right  to  control ;  and  cited  Coll.  on  Part,  Sees.  197,  198,  and 
Story  on  Part,  Sec  123-213. 

W.  C.  Belcher,  and  J.  0.  Ooodtvin,  for  Bespondents,  aigoed 
that  the  Blue  Point  Company  had  the  right  to  do  as  they 
pleased  with  their  water  and  tailings,  and  that  the  Side  Hill 
Finme  had  no  l^gal  reason  to  complain  because  the  Blue  Point 
Company  had  taken  their  tailings  and  water  from  the  flume 
and  turned  them  into  the  Nevada  Keservoir  Ditch  Company's 
flume,  and  that  defendants  must  therefore  be  regarded  as  hav- 
ing commenced  this  action  in  the  charaeter  of  partners  in  the 
Blue  Point  daim.  They  also  argued  that  the  old  rule  in  com- 
mercial partnerships  where  there  were  no  articles  to  control, 
was.  that  tbe  nartnera  shared  losses  ami  prcMits  equally,  how- 
sver  unequal  the  amount  of  capital  invested,  and  that,  as  in 
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mining  partnerships  each  one  shared  the  lomes  «nd  profits 
according  to  his  interest  in  the  mine,  the  old  rule  of  commer- 
cial partnerships,  tiiat  a  majority  of  voices  Qcmtrolled^  ou^t 
not  to  prevail,  btrf  a  majori^  in  interest  should  oontroL 

Chorge  dadtuaUid^j  of  ckcransel  for  AirpeILant9y  i9  i^7* 

By  the  Oourt^  Cubby,  C.  J.: 

The  plaintiffs  and  defendants  are  the  owners  of  a  yglnaUe 
mining  claim  at  Sucker  Flat  in  Yuba  Counter,  ^own  as  thf 
"Blue  Point  Claim,'*  connected  with  which  is  a  flume  known 
•8  the  "Blue  Point  Flume''  of  about  seven  hundred  feet  in 
lei^gth,  extending  through  and  from  such  daim  toward  the 
Yuba  Biver.  The  same  parties  also  own  this  flume.  The 
undivided  interests  of  the  several  persons  constituting  the  par- 
ties to  this  action  in  said  claim  and  flume  are  as  follows:  The 
plaintiffs  Dougherty  and  Lahey  each  own  one  seventh  —  the 
plaintiffs  Beatty  and  Whalen  jointly  own  one  seventh;  the 
defendant  Creary  owns  three  sevenths  and  the  defendant  Ack- 
ley  owns  one  seventh;  and  these  sev^itl  persons,  at  the  time 
this  action  was  commenced,  had  been  working  the  claim  and 
usii^  the  flume  for  the  purpose  for  more  than  a  year  and  thej 
and  those  under  whom  ^ey  hold  the  property  had  been 
carrying  on  the  mining  business  there  and  using  the  flume  in 
aid  of  the  work  for  more  than  three  years  before  then.  Con- 
nected with  the  Blue  Point  Flume  at  the  lowest  end  of  it  is 
another  known  as  the  "Cheek  and  Ackley  Flume"  extending 
from  the  point  of  oonnection  toward  the  Yuba  Biveor  about 
seven  hundred  feet,  of  which  the  same  peivons,  exoept  Beatt} 
and  Whalen,  were  the  owners  at  the  commencement  of  this 
suit  and  for  three  years  before  then  had  been  the  ovaers  in 
the  following  undivided  proportions:  Dougherty,  Lahey  anil 
Chreary  each  owned  one  sixth,  and  Ackley  three  stxtiis.  Gon* 
nected  with  the  last  named  flume  at  the  lower  end  of  it,  is 
another,  known  as  the  Side  Hill  Flume,  extending  from  the 
pdat  of  connection  toward  and  to  the  Yuba  Biver.    Thn 
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same  persoBs  wbo  owned  tli»  Bkee  Point  Claim  and  Flume 
were,  at  tbe  commencanent  of  tliia  salty  and  for  three  y6ax{ 
before  then  had  been^  the  otmers  of  the  Side  Hill  Flume  in 
the  following  undiyided  proportions:  Beatty,  Wbalen  and 
Ackley  each  owned  one  twelfth;  Doughertf,  twa  twelfths; 
Creary,  four  twelfths,  and  Lahej  three  twelfths.  These  seve- 
ral flumes  had,  on  the  30th  of  November,  IMS,  been  used  for 
more  than  three  Tears  bj  the  parties  interested  in  the*  working 
of  said  mining  claim,  and  in  washing  and  extracting  (Jie  gold 
therefrooL  The  gold  bearing  eaitb  of  the  Blue  Point  Claim 
was  of  a  quality  that  required  its  pas84g6  through  fiumefi  of 
the  aggr^ate  length  of  those  named,  in  order  to  save  and 
secure  the  gold  therein,  as  about  five  twelfths  of  the  gold 
obtained  hj  the  ptooess  was  from  the  Side  Hill  Flume*  Ad- 
joining the  Blue  Point  Claim  is  another  mininig  claim  known 
as  the  ''Union  Claim,'^  connected  with  and  belonging  to 
which  b  a  flume  known  as  the  ''Union  Flume^''  e;ctending 
from  the  Union  Claim  to  the  Yuba  Kiver.  In  its  course  down- 
ward it  approaches  near  to  the  lower  end  of  the  Cheek  and 
Aekley  Flume.  The  defendant  Creary  was  the  principal  owner 
of  the  Unkm  Claim  and  Flume  on  the  30th  of  November, 
1865.  The  plaintiffs  had  not  at  that  time  nor  when  this 
suit  was  commenced  any  interest  therein.  On  the  day  last 
named,  while  the  Blue  Point  Claim  was  being  worked  by  the 
use  of  the  several  flumes  first  mentioned,  the  defendant  Creary, 
without  the  knowledge  or  consent  of  the  plaintiffs,  forcibly 
severed  and  deetroyed  the  connection  between  the  Cheek  and 
Addey  Flume  and  tbe  Side  Hill  Flume,  and  i>revented  the 
water,  freighted  as  it  was  with  gold  bearing  earth,  from  pass- 
ing into  the  Side  Hill  Flume,  by  conducting  it  from' the  Cheek 
and  Ackley  Flume  into  the  Union  Flume.  Upon  discoivering 
what  had  been  done  the  plaintiffs  adopted  measures  by  which 
the  connection  between  Ae  Cheek  and  Ackley^  Flume  and  the 
Bide  Hin  Flume  was  restored,  so  that  the  water  and  gcM 
bearihg  earth  w^  made  to  pass  into  the  Side  Hill  Flume  as  it 
was  wont  before  the  defendant  Creary  ehanged  its  course. 
Oa  the  next  day  Creaiy,  with  a  force  suiBcient  tor  effect  bi« 
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purpose,  again  destroyed  the  oonnectioii  between  the  Cheek 
and  Acklej  Flume  and  the  Side  Hill  Flume,  and  diverted  the 
water  and  gold  bearing  earth  into  the  Union  Flume.  These 
acts,  the  plaintiffs  allege  in  their  ccmiplaint,  were  against  their 
will  and  consent,  and  to  their  great  damage  and  irreparable 
injury;  and  that  by  means  of  the  alleged  wrongs  so  com- 
mitted by  the  defendant  Creary,  and  which  they  cha^  he 
intends  to  continue  by  a  perpetual  diversion  of  the  water  and 
earth  into  the  Union  Flume,  they  will  be  deprived  of  and  lose 
their  proper  share  of  the  gold  of  the  Blue  Point  Claim,  which 
would  be  saved  to  them  with  others  interested  in  the  Bine 
Point  Claim,  if  the  water  were  permitted  to  run  through  the 
Side  Bill  Flume  as  the  same  had  run  before  the  commission 
of  the  alleged  wrongs  of  which  liiey  complain.  The  defend- 
ant Ackley  refused  to  join  with  the  plaintiffs  in  their  com- 
plaint against  Oreary,  and  therefore  was  made  a  defendant. 

The  foregoing  facts,  with  others,  are  set  forth  in  the  stating 
part  of  the  complaint,  followed  by  a  prayer  for  the  equitable 
interposition  of  the  Court  by  injunction,  to  be  directed  to  the 
defendant  Creary,  commanding  and  enjoining  him,  and  his 
agents,  servants  and  employ6s,  and  each  and  every  of  them, 
to  desist  and  refrain  from  the  continuance  of  the  allied 
wrongful  acts  complained  of,  and  which  the  defendant  Creary^ 
as  alleged,  intended  to  continue;  and  further  commanding 
and  enjoining  the  same  persons  from  interfering,  in  any  man- 
ner whatever,  with  the  free  passage  of  all  the  waters  used  in 
working  the  Blue  Point  Claim,  into  and  through  the  Blue 
Point,  Cheek  and  Ackley  and  Side  Hill  Flumes,  and  from 
diverting  the  water  into  the  Union  Flume ;  and  that,  upon  the 
final  hearing  of  the  cause,  the  injunction  might  be  made  per- 
petual :  and  the  plaintiffs  prayed  for  such  other  relief  as  might 
to  the  Court  seem  equitable. 

The  complaint  was  verified  and  filed,  and  the  Judge  of  the 
District  Court  made  an  order  that  the  defendants  show  cause, 
if  any  they  had,  at  a  particular  time  and  place,  why  the  in- 
junction for  which  plaintiffs  prayed  should  not  be  granted. 
At  the  time  and  place  appointed  the  defendants  appeared,  and, 
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for  cause  against  the  issuing  of  an  injunction,  laid  before  the 
Judge  affidavits  showing  that  the  Side  Hill  Flume  was  so 
dilapidated  and  worn  out  as  to  be  unfit  for  the  use  for  which 
it  was  constructed.  On  the  part  of  the  plaintiffs,  affidavits 
were  also  submitted,  controverting  in  a  great  measure  those 
of  the  defendants  as  to  the  condition  of  the  Side  Hill  Flume, 
and  showing  that  notwithstanding  it  was  not  in  as  good  con- 
dition as  when  new.  it  was  sufficient,  with  slight  repairs,  for 
the  uses  for  which  it  was  made. 

The  defendant  Creary  also  submitted  his  own  affidavit,  set- 
ting forth  that  the  Blue  Point  Mining  Company,  and  the 
Cheek  and  Ackley  Flume  Company,  and  the  Side  Hill  Flume 
Company  were  separate  organizations,  independent  of  each 
other,  and  were  formed  at  different  times,  and  that/  some  time 
about  the  month  of  June,  1864,  the  Blue  Poiut  Mining  Com- 
pany made  an  agreement  with  the  owners  of  the  Cheek  and 
Ackley  Flume  Company,  and  also  with  the  Side  Hill  Fliune 
Company,  by  which  the  Cheek  and  Ackley  Company  agreed 
to  pay  Ae  Blue  Point  Company  five  dollars  per  day  for  tho 
privil^e  of  taking  and  receiving  from  the  flume  of  the  last 
named  company  the  water  and  gold  bearing  earth  and  the 
gold  therein  that  passed  through  the  Blue  Point  Flume;  aud 
that  the  Side  Hill  Company  agreed  to  pay  to  the  Blue  Point 
Company  auch  sum  as  it  was  reasonably  worth,  to  wit:  ten 
dollars  a  day,  for  the  privilege  of  taking  and  receiving  from 
the  Cheek  and  Ackley  Flume  the  water  and  the  gold  bearing 
earth  and  the  gold  therein  which  passed  through  that  flume. 
That  notwithstanding  such  agreements  made  with  the  flume 
companies,  the  owners  of  a  major  portion  of  the  interests 
therein,  respectively,  wholly  neglected  and  refused  to  pay  the 
Bine  Point  Mining  Company  anything  whatever,  as  they  had 
agreed  to  do.  He  then  states  that  the  Blue  Point  Mining 
Comjmny  purchases  the  water  with  which  to  work  their  min* 
ing  ground,  and  consequently  have  the  entire  management 
and  control  of  the  water  and  the  gold  bearing  earth  and  the 
gold  therein  which  passed  out  of  their  flume,  and  that  at  the 
time  the  affidavit  waa  made^  by  an  agreement  existing  between 
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the  Bln^  Point  CompJBliiy  aiid>the  Chefek  and  Aokley  Oompanyy 
the  latter  received  into  its  flnine  the  witter  and  earth  with  the 
gold  remaining  therein  from  the  Blue  Point  Flume,  at  and  for 
the  consideration  of  five  dollars  a  day,  with  tiie  right  reserved 
to  the  Blue  Point  Company  to  control  the  water  and  tailings 
at  the  lower  end  of  the  Cheek  and  Ackley  Flume.  He  states 
further  that  the  IN'evada  Reservoir  Ditch  Company,  who  own 
the  Union  Flume,  takes  and  receives  the  water  and  tailings 
from  the  Cheek  and  Ackley  Flume  by  an  agreement  with  lite 
holders  of  the  major  part  of  the  interests  in  the  Blue  Point 
Company,  for  which  privilege  the  ditch  eompahy  pay  ten 
dollars  per  day;  and  he  further  deposes  that  unless  ^e'Blue 
Point  Mining  Company  can  have  the  management  and  control 
of  liie  water  and  what  it  bears  along  with  it,  the  whole  way 
to  the  river,  then  all  work  by  such  company  will  have  to  be 
suspended,  as  all  the  gold  secured  in  their  claim  and  flume  to 
the  foot  of  it  pays  but  little  more  than  half  the  expenses  of 
working  the  claim ;  that  at  divers  and  sundry  times  during 
the  last  three  years  the  Blue  Point  Company  had  proposed 
and  offered  to  buy  the  Che^  and  Ackley  and  the  Side  Hill 
Flumes,  or  to  consolidates  the  three  companies,  so  as  to  make 
the  interests  held  by  any  person  equal  in  all  the  companies, 
and  that  all  concerned  in  them  were  willing  to  do  so  but  the 
plaintiffs  Dougherty  and  Lahey,  who  for  an  unjust  advantage 
to  themselves  refused  so  to  do. 

Each  of  the  plaintiffs  made  an  affidavit  that  no  agreement, 
to  his  knowledge,  was  ever  made  on  the  part  of  the  Side  Hill 
Flume  Company  to  pay  the  mining  company  anything  what- 
ever for  the  privilege  of  running  the  water  and  earth  into  and 
through  the  Side  Hill  Flume;  and  they  also  severally  deposed 
that  if  there  ever  was  any  agreement  made  and  entered  into 
at  any  time  between  any  of  the  owners  of  the  Blue  Point 
Company  and  the  ditch  company,  by  which  the  Union  Flume 
was  to  receive  the  water  and  eeutii  from  the  Cheek  and  Ack- 
ley Flume,  (Mr  otherwise,  for  ten  dollars  a  day,  or  any  other 
eonsideration,  tiiat  then  such  agreement  was  made  and  entered 
into  on  behalf  of  the  Blue  Point  Company  bjf  the  ^lendatits 
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alone,  without  the  consent  or  agr^ment  of  the  plaintiffs 
thereto,  who,  with  the  defendants,  were  the  owners  of  the- 
aaid  mining  claim. 

Upon  hearing  the  plaintiffs'  motion  for  an  injunction,  and 
the  defendants'  objection  thereto,  the  Jndge^  by  order,  refu8e<l 
to  grant  it^  and  from  this  order  the  pkuntiffs  have  appealed. 

Courts  of  oqvUy, 

The  questions  presented  are  perhaps  novel  in  a  Court  of. 
equity,  but  we  are  not  to  decline  their  consideration  for  that 
reason*  It  is  the  common  esperienoe  of  the  Courts  of  this 
State  to  be  called  upon  to  deal  with  new  and  novel  combina-. 
tions  of  circumstances  which  are  often  extremely  complicated 
and  embarrassing.  Still  it  is  the  duty  of  the  Court,  as  a  Court 
of  equity,  while  keeping  within  the  rules  and  principles  on 
which  its  remedial  jurisdiction  id  founded,  to  adapt  its  course 
of  proceeding,  as  far  as  possible,  to  the  existing  state  of  things, 
and  to  apply  its  jurisdiction  to  all  those  new  cases  which  from 
the  diversified  transactions  lonong  men,  are  continually  arising, 
and  to  administer  justice  and  enforce  right  for  which  there 
is  no  remedy  save  in  a  Court  of  equity,  {'taylor  ▼•  Salmon, 
4  Myl.  h  Cn.,  14X ;  Walworth  v.  HoU,  lb.  635.) 

The  several  companies,  that  is  the  Blue  Point  Mining  Com- 
pany, the  Cheek  and  Ackley  Flume  Company,  and  the  Side 
Hill  Flume  Company,  seem  to  be  aa  companies  independent 
of  each  other,  though  numy  of  the  members  of  each  are  mem- 
bers of  the  otibers.  The  controversy  which  has  arisen  in  this 
ease  is  not  between  any  two  or  more  of  the  oon^panies  as  dis- 
tinct organizations^  but  between  and  among  nakembers  of  the 
several  companies;  and  the  first  question  to  be  ascertained  is 
as  to  the  ri^t  of  the  Blue  Point  Mining  Company  as  an  indi- 
vidual, to  ccmtrol  for  its  own  use  and  profit  the  water  and 
tailings  of  its  mine  and  mining  (^>wation8 ;  and  if  it  be  deter- 
mined that  sudi  company  has  the  right  so  to  do,  the  order  of 
the  Court  refusing  to  grant  an  injundj/pn  nwust  be  affirmed  a^ 
a  matter  of  oouxse.  , 
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It  appears  that  prior  to  the  year  1856  the  nuners  of  tbe 
locality  which  counsel  denominate  the  Blue  Point  Basin,  but 
which  is  now  more  commonly  known  as  the  BlUe  Point  Min- 
ing Claim,  were  in  the  habit  of  discharging  the  water  and 
earth  from  their  mining  claims  above  the  head  of  a  certain 
ravine  through  which  the  Cheek  and  Ackley  Flame  now 
passes.  In  this  condition  of  things  Cheek  and  Nutting,  who 
had  no  interest  in  the  mining  claims  in  the  basin,  constructed 
the  flume  now  known  as  the  Cheek  and  Ackley  Flume,  as 
early  as  1856,  commencing  at  the  head  of  the  ravine  and 
extending  down  its  course  about  seven  hundred  feet,  for  the 
purpose  of  taking  up  the  waters  and  tailings  at  that  date 
abandoned  by  the  miners  of  the  basin,  and  passing  the  same 
through  their  flume  for  their  own  profit.  From  that  time  to 
the  commencement  of  this  suit  this  flume  was  employed  for 
the  purpose  for  which  it  was  originally  constructed,  and  its 
owners  have  maintained  an  organization  separate  and  distinct 
from  the  other  companies  named,  sharing  the  expenses,  losses 
and  profits  of  their  enterprise  in  the  ratio  of  their  respective 
interests  therein.  In  1868  the  Side  HiU  Fhime  was  con- 
structed for  the  purpose  of  taking  up  the  earth  and  water 
which  had  passed  through  the  Cheek  and  Ackley  Flxmie,  ^^ 
head  of  which  was  at  the  foot  of  the  Iftst  named  flujoie,  and 
from  that  point  it  extended  to  the  Tuba  Biver, 

Abandanmeni  of  tailings  and  water. 

In  1862  the  miners  of  tlie  basin  consolidated  their  dsSwB 
under  the  name  of  the  Blue  Point  Mining  C<mipany,  and  fro© 
that  time  became  the  successors  in  interest  of  the  rights  of  the 
miners  whose  daims  were  thus  consolidated  in  a  single  com- 
pany. So,  long  as  the  miners  of  the  basin  and  the  Blue  Poi^^ 
Mining  Company  abandoned  the  water  and  tailings  'which 
passed  from  their  mining  grounds,  the  Cheek  and  Ackley 
Flume  Company  had  the  right  to  take  and  appropriate  the 
flame  to  its  own  nse,  and  upon  ike  passage  of  the  water  and 
earth  through  that  flume  the  Side  HiU  Flume  had  the  ngl^ 
to  take  and  appropriate  what  ao  passed  through  the  Cheek 
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and  AcUej  Flume  to  its  own  lue;  but  th^  respective  righte 
of  these  flume  companies  was  contiiigeat  and  dependent  on 
the  fact  of  continual  abandcxmient  of  the  waters  and  tail- 
ings by  the  mining  company  to  whom  the  same  belonged.  If 
those  owning  and  working  the  mining  ground  elected  to 
abandon  their  property  at  a  partieular  point  and  for  a  partic- 
ular length  of  time^  it  did  not  therefore  become  obligatory 
upon  them  to  continue  to  do  so,  even  though  the  flume  com- 
panies^ encouraged  by  the  oixciimstances  of  abandonment  for 
a  time,  had  incurred  the  expense  of  constructing  flumjes  for 
the  purpose  of  obtaining  a  profit  from  the  water  and  earth  so 
abandoned.  Whieax  the  Obeek  and  Addey  and  the  Side  Hill 
Flumes  were  oonstmcted  their  owners  assumed  the  risk  of 
loes  by  the  miners  ceasing  to  abandon  the  water  and  tailings 
from  their  mining  gioimds,  and  they  cannot  justly  complain 
because  the  Blue  Point  Mining  Company  adopt  means  by 
which  it  may  obtain  the  full  benefit  of  its  mining  enterprise. 

The  plaintiffs,  as  members  of  the  Blue  Point  Mining  Com- 
pany, are  interested  as  well  as  the  defendants  in  having 
that  oompany  make  large  profits  by  the  effectual  working  of 
the  mine;  and  if  it  requires  flumes  of  great  eoctent  to  work 
the  same  to  advantage,  •  they  are  concerned  as  well  as  the 
defendants  in  employing  the  means  which  shall  be  adapted  to 
Ihe  end  to  be  attained.  They  cannot  be  allowed  to  interpose 
a  x>091>«to<J  barrier  to  the  profitable  working  of  the  miidng 
ground  by  the  company  who  own  it,  because  they  have  an 
intereet  as  members  of  another  enterprise,  depending  for  its 
success  upon  profits  which  the  mining  company  is  entitled  to, 
if  it  chooses  to  reduce  the  same  to  beneficial  acoounit 

From  the  case  before  us  it  appears  that  the  defendants  own 
four  sevenths  of  the  mining  ground  and  water  used  in  its 
working,  and  that  the  plaintiffs  own  the  balance,  and  that  the 
diversion  of  the  water  and  gold  bearing  earth  from  the  Cheek 
and  Ackley  Flume  to  the  Union  Flume  was,  at  the  instance 
of  the  defendants,  for  the  benefit  of  the  oompany.  There  is 
no  complaint  that  ten  dollars  a  day,  which  the  Eeservoir 
Ditch  Company  pay  to  the   mining  oompany,  is  not  a  just 
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ccmsideratiion  for  the  i^ater  and  tailing  which  it  made  t6  paas 
into  the  Union  Flume;  but  the  real  gfound  of  the  plaintiffs' 
complaint  is  that^  as  principal  owners  of  &e  Side  Hill  Flnme^' 
they  suffer  by  the  dirersioD^  which  deprives  than  of  the 
profits  which  they  had  been  accustomed  to  obtain  by  run- 
ning through  the  Side  Hill  Flume  the  water  and  gold  bearing 
earth  as  discharged  from  the  CSieek  and  AeUey  Flume. 

A  majarUy  in  interest  in  a  mining  doMn  may  eoniroL 

The  parties  ccmstitutiiig  the  Bhie  Pmnt  Mining  Oompany 
are  the  owners  of  its  property^  as  tenants  in  oommosi,  and  in 
the  working  of  the  mine  they  are  to  be  considered  as  partners. 
{Duryea  v.  Burt,  28  Cal.  569.)  As  the  property  can  only  bo 
used  in  entirety,  it  is  indispensable  to  the  conducting  of  the 
business  of  mining  that  those  owning  the  major  portion  of  the 
property  should  have  the  power  to  control,  in  ease  all  cannoft 
agree,  otherwise  the  work  might  become  wholly  disoontinued. 
As  mining  partnerships  are  not  usually  founded  on  the  delectus 
persona,  the  powers  of  the  individual  members  of  the  concern 
are  much  more  limited  than  are  the  powers  of  the  individual 
members  of  a  purely  commercial  or  trading  partnership;  and 
for  this  reason  the  conduct  of  the  partners  holding  the  major 
portion  of  the  proper^  in  a  mining  concern  is  to  be  meet 
jealously  scrutinized  when  complaint  is  made  by  the  minority 
in  interest  of  oppression.  It  might  and  often  would  work 
great  inconvenience  and  damage  to  the  minority  in  interest  of 
a  mining  partnership,  if  the  majority  were  aUowed  to  do  as 
they  might  deem  to  their  own  advantage,  regardless  of  the 
rights  and  interests  of  the  minority.  But  notwithstanding  the 
danger  of  the  abuse  of  power  in  such  cases,  ^at  may  be 
necessary  and  proper  for  carrying  on  the  business  of  mining 
for  the  joint  benefit  of  all  ooncemed  must  be  determined  by 
those  owning  and  holding  in  the  aggregate  the  major  part  of 
the  property.  And  if  the  powers  which  are  thus  attraipted 
to  be  exercised  are  not  neicessary  and  proper  for  tW  success  of 
the  enterprise,  those  whose  intereets  are  imperilled  or  diaas- 
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trjOu^Iy  aff^t^  thereby  have  the  tight  to  teflort  t^  the  Coarts 
for  redress  and  protection. 

If  the  defendant  Creary  has  obtained  an  unjnst  advantage 
for  himself  by  disposing  of  the  water  and  tailings  to  the  ditch 
company,  in  which  he  is  largdy  interested,  at  ten  ddlars  a 
day,  the  plaintiffs  may  have  their  suit  to  redress  the  wrong; 
but  it  does  not  appear  by  the  case,  as  found  in  the  record 
before  us,  that  the  compensation  which  the  diteh  company 
pays  is  not  ample  and  adequate. 

The  order  appealed  from  is  affirmed. 


ELONORA  0.  SAL^ION,  Exboutbix  of  tct  Last  Wnx  of 
Feanoib  SAUiiON,  Deceaskd,  v.  ALFRED  SYMONDS 
et  als. 

Whkn  PATKxm  OF  Lakd  holm  it  in  Tsust.— If  a  Mezlcaa  grsat  of  Uui4 
to  conflrmed  to  the  wrout  p«non,  and  a  patent  of  the  United  States  for  tho 
■amo  Inued  to  a  peraoa  who  did  not  own  or  dalm  to  own  the  grant,  and 
had  no  right  to  the  patent,  the  patentee  wlU  be  doeiMd  to  hold  the  legal 
title  In  trust  for  the  real  parties  in  interest 

SaiOL— The  law  In  sneh  ease  raises  a  tmst  hi  flavor  of  the  party  to  whom 
the  grant  was  made,  ot  his  svecessor  ki  interest,  whether  the  patent  was 
taken  In  the  name  of  the  wrong  palrtj  a«  a  matter  of  osa^sadeace^  w  far 
any  other  reason. 

BriDKNcn  oy  a  CoirraTAircB  of  Lano. —  The  Ifexiean  goremmcnt  granted  a 
tract  of  land  to  Pn  who  sold  the  same  to  8.  and  others,  except  a  half  leagiw 
In  the  soatheast  comes.  8.  and  hla  co4ettanhi^  in  their  petition  tor  the 
confirmation  of  the  grant,  stated  that  the  half  league  belongBd  to  H^  and 
after  a  confirmation  the  patent  issued  to  8.  and  his  co-grantees  and  H.  la 
sneh  form  as  to  make  them  tenanu  in  common  of  the  legal  title.  The  half 
league^  by  consent  of  8.  and  his  co-grantees,  was  afterwards  set  «S  to  H. 
In  partition.  P.  then  sold  it,  and  8.  brought  an  action  to  recoTer  the  land 
against  his  grantees.  H.  was  not  a  party  to  the  suit,  nor  to  any  of  the 
antecedent  proceedings  for  confirmatioa,  nor  to  ths  partition,  nor  was  any 
couTcyance  from  P.  to  H.  offered  In  evidence.  H^ld,  that  the  statement  In 
the  petition  of  8.  and  others  that  H.  owned  the  half  league,  and  the  Insert 
tlon  of  his  name  in  the  patent,  and  their  acts  setting  it  off  to  him  In  par- 
tition, wen  not  oTldenee  aa  against  P,  or  those  claiming  under  him  that 
P.  eyer  conveyed  tn  H^  or  that  H*  erer  owned  the  land«  and  that  the 
defendants  so  far  aa  appeared  had  acquired  P.'s  title. 

Wbo  PBOPna  PAnnas.-^ln  said  action,  the  defendants,,  ss  successors  In  in- 
terest to  P.,  set  op  their  eqtiluble  tltlo  to  the  said  half  league,  and  the  dr- 
cumstfinces  under  which  the  legal  title  had  been  obtained  by  -8.  and  hla  eo« 
grantees,  and  asked  that  8.  be  adjudged  to  convey  to  said  defendanta  th|^ 
-  legal  title  to  said  hS3f  Mgue,  so  far  as  it  stood  \n  8. '  Seld,  that  neither  the 
eo-tenanta  of  8.  nor  H.  were  necessary  parties  ta  Mid  proceeding  for 
afllrmatlvs  rdlet. 


Salmov  v.  Symonds*        [Sup,  Ct 

Argameat  for  Ba^pcndsntt. 

Appbal  from  th«  District  Coart^  Seventh  Judicial  District, 
Sonoma  County. 

Pending  the  actioQy  Francis  Salmon,  the  original  plaintiff, 

died,  and  his  surviving  wife,  the  executrix  of  his  kst  wiU^  was  | 

substituted  as  plaintiff.  ' 

The  plaintiff  appealed.  I 

The  other  facta  are  stated  in  the  opinion  of  the  Court  I 

I 
Oeorge  Pearce,  for  Appellant,  argued  that  the  decree  was  | 

erroneous,  because  all  tlie  patentees  were  not  parties  to  the  | 

suit,  and  that  the  judgment  then  did  not  settle  the  rights  of  | 

all  the  parties,  and  that  in  equity  a  decree  should  finally  deter-  i 

mine  the  rights  of  all  parties  in  interest;  and  cited  Story's  Eq.  | 

Jur.  Sees.  27-30,  478,  485.  He  also  argued  that  the  petition 
to  the  Board  of  Land  Commissioners  and  the  patent  showed 
that  Padilla's  reservation  of  the  half  league  in  his  deed  to 
Vallejo  was  in  favor  of  Heyermann ;  and  that  as  plaintiff  held 
the  legal  title,  and  could  not  be  considered  the  trustee  of 
Padilla  or  his  grantees,  as  trusts  could  not  be  enforced  except 
where  they  vrere  certain  and  definite;  and  cited  2  Story's  Eq. 
Jur.  Sees.  964,  979a,  1,196. 

Wm.  8.  Bliss,  A.  W.  Thompson,  and  Oeorge  Cadwalader,  of 
counsel  for  Eespondents,  argued  that  there  was  no  necessity 
for  the  other  patentees  beside  plaintiff  to  be  made  a  party, 
because  they  all  held  under  the  patent  as  tenants  in  common, 
and  each  one  became  a  trustee  to  the  extent  of  his  undivided 
interest,  and  each  was  bound  to  convey  by  separate  deed  upon 
demand  of  the  cestui  que  trust;  and  cited  Estrada  v.  Murphy, 
19  Cal.  248.  Upon  the  question  of  plaintiff  holding  the  l^gal 
title  in  trust,  they  argued  that,  as  the  record  showed  no  con- 
veyance from  Padilla  he  would  be  deemed  the  cestui  que  trust; 
and  cited  Willis  v.  Wozencraft,  22  CaL  608.  They  also 
ai^ed  that  Padilla's  grantees,  Vallejo  and  Frisbie,  could  not 
destroy  the  trust  created  by  Padilla  in  his  deed  to  them  hj 
any  declarations  they  may  have  made  in  their  petitioa  to  ths 
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Board  of  Land   Commissioiier;   and  cited  Bheppard  ▼•  Jfc- 
Every,  4  John.  CK  188. 

Henry  WiUcins,  and  Jamee  C.  Stebhins,  also  for  Ttespondents^ 
argued  that  Padilla  being  the  owner  of  the  entire  grant,  his 
reservation  of  the  half  league  created  in  law  a  trust  aa  to  the 
half  league  in  favor  of  himself;  and  cited  4  £eint|  468« 

By  the  Court,  Sawteb,  J«  : 

In  1845,  Pio  Pico,  Provincial  Goivemor  of  the  Ca1ifom!as, 
granted  to  Juan  IT.  Padilla  a  tract  of  land  in  Sonoma  County^ 
called  ^*  Eancho  Boblar  de  la  Miseria."  On  the  ^Sth  of  March, 
1850,  said  Padilla  conveyed  the  said  rancho  to  M.  6.  Vallejo 
and  J.  B.  Frisbie,  ^'excepting  and  reserving  therefrom  one 
half  (Spanish)  league,  to  be  taken  from  the  southeast  comer 
of  said  ^  Bancho  Roblar  de  la  Miseria,'  ♦  ♦  ♦  it  being  the 
intention  of  said  Juan  Padilla  to  sell  and  convey  to  said  Val- 
lejo and  Frisbie  the  entire  of  said  rancho,  except  one  half 
league  square,  to  be  taken  from  tibe  southeast  comer  thereof, 
as  above  designated/^  On  Ae  first  day  of  April,  1850,  said 
Vallejo  and  Frisbie  conveyed  said  rancho  to  Daniel  Wright, 
Francis  Salmon  and  others,  with  an  exception  of  a  half  Span- 
ish league  square  in  the  southeast  comer,  the  exception  being 
in  the  language  of  th^  exception  in  the  deed  from  Padilla  to 
them,  above  quoted.  On  the  24th  of  February,  1862,  the 
said  Daniel  Wright,  Francis  Salmon  and  others,  grantees  of 
Vallejo  and  Frisbie,  presented  the  said  grant  to  the  Board  of 
Land  Commissioiiers  for  confirmation.  In  their  petition  pre- 
senting their  claim  to  the  Board  of  Land  Gommissioners,  they 
state  the  facts  relating  to  the  making  of  said  grant  to  Padilla. 
They  then  state  that  on  the  25th  of  February,  1850,  said 
Padilla  "sold  and  transferred'^  to  one  Heyermann  one  half 
league  of  said  land,  and  on  the  6th  day  of  March,  1850,  by 
deed  of  that  date  conveyed  to  Vallejo  and  Frisbie  "all  the 
remaining  part  of  said  tract  or  Rancho  Boblar  de  la  Miseria, 
except  the  one  half  league  sqnare  sold  to  said  Honennann,'' 
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and  tbat;  Vallejo  and  Fmbie  aublBequaitty  conveyed  to  the 
petitioners.  They  therefore  pray  for  a  oonfirmation  of  the 
grant,  and  in  their  prayer  say,  that  said  Heyermann  joins  in 
the  petition.  The  said  petitioners  did  not  have  any  daim,  or 
title  to  said  lands  other  than  through  the  said  grant  and  con- 
veyances, and  the  fact  that  they  claimed  through  said  grant 
to  Padilla  is  alleged  in  the  complaint.  The  grant  was  con- 
firmed,  surveyed  and  patented  to  said  petitioners  and  Heyer- 
mann by  patent  in  the  usual  form.  There  is  nothing  in  the 
record  tending  to  show  that  Padilla  ever  did  convey  the  half 
league  to  Heyermann,  except  the  representation  of  the  said 
claimants  in  their  petition  to  the  Board  of  Land  Conunission.- 
ers;  and  Heyermann  was  not  a  party  to  that  petition,  except 
80  far  as  the  statement  of  the  petitioners  in  the  prayer  that  he 
joined  in  the  prayer,  made  him  a  party.  It  does  not  appear 
that  he  ever  recognized  their  proceedings  or  claimed  anything 
under  the  patent  Nor  could  it  be  claimed  that  he  was  so  far 
a  party  to  the  proceeding  as  to  be  bound  by  it  without  such 
recognition.  Subsequently,  Salmon  and  the  other  claimants 
under  Vallejo  and  Frisbie  entered  into  an  agreement  for  parti* 
tion,  by  the  terms  of  which  it  was  provided  that  a  half  league 
square  should  first  be  set  ofF  from  the  southeast  comer  of  said 
land  as  surveyed  and  patented,  and  that  the  remainder  of 
said  rancho  should  be  divided  between  said  claimants  under 
Yallejo  and  Frisbie ;  and  said  half  leag^  was  set  off  and  tho 
remainder  of  said  rancho  divided  in  pursuance  of  said  agree- 
menty  said  parties  mutually  conveying  to  each  other  the  por- 
tions of  said  remainder  falling  to  them  respectively.  Thus, 
throughout  the  entire  proceedings,  these  parties,  indudiu;; 
Salmon,  recognized  the  fact  that  neither  Ssdmon,  nor  any  of 
said  parties  holding  under  Vallejo  and  Frisbie  had,  or  claimed 
any  interest  in  said  half  leagoe.  Neither  Padilla,  nor  Heyer- 
mann, nor  any  other  party  claiming  an  interest  in  said  half 
league,  so  far  as  shown  by  the  record,  was  a  party  to  said 
partition,  or  to  any  of  said  proceedio^  for  confirmation^ 
excq>t  so  far  as  Heyermann  became  a  party  in  the  manner 
and  to  the  extent  before  mentioned.    The  setting  off  and 
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s^r^gation  of  said  half  league  was  fairij  and  equitably  done, 
and  assented  to  by  said  Francis  Salmon,  and  all  the  other 
claimants  under  the  oonveyanoe  from  Yallejo  and  Frisbie. 

On  the  24th  of  July,  1860,  by  deed  of  quitclaim,  said 
Padilla  oonveyed  all  that  tract  of  land  in  Sonoma  County 
known  as  ^'Bancho  Boblar  de  la  Miseria/'  to  Gustavo  Ton* 
<^ard,  Clement  Beyreau  and  Abram  W.  Thompson,  '^  it  being 
the  intention ''  of  the  said  Padilla,  as  expressed  in  the  deed, 
^to  convey  and  confirm  to  said  parties  of  the  second  part  all 
the  right,  title  and  interest  of  the  said  party  of  the  first  part 
(Padilla)  of,  in  and  to  the  said  tract  of  land,  not  heretofore 
legally  conveyed  by  the  said  party  of  the  first  part  to  any 
other  person  or  persons.''  And  Touchard,  Beyreau  and 
Thompson,  claiming  under  said  last  named  deed  from  Padilla, 
conveyed  to  defendsnts  respeedvdy  the  several  portions  of 
said  half  league,  set  off  as  aforesaid,  of  which  they  are  now  in 
possession. 

On  the  12th  day  of  January,  1863,  Francis  Salmon,  one  of 
the  grantees  of  Yallejo  and  Frisbie,  and  one  of  the  parties  to 
the  proceedings  for  eonfirmation,  and  one  of  the  patentees  in 
the  patent  issued  in  pursuance  of  the  decree  ol  ecmfirmation, 
commenced  this  suit  to  recoveir  the  landa  described  in  the 
^xmiplaint;  which  land,  as  described  therein,  is  said  half 
Spanish  league  square,  set  loff  and  segregated  as  aforesaid  from 
the  southeast  comer  pf  said  rancho,  and  which  half  league  has 
never  been  conveyed  by  Padilla  to  Vallejo  and  Frisbie,  plain- 
tiffs grantors.  The  only  title  under  which  plaintiff  claims  is 
that  derived  from  Padilla  throng  Vallejo  and  Frisbie,  and  the 
said  proceedings  of  confirmation  and  patent 

The  defendants  claim  the  portions  of  which  Ibey  are  respec- 
tivriy  in  possession  under  the  said  ccmveyances  from  Padilla 
to  Touchurd,  Beyreau  and  Thompson,  and  conveyances  from 
said  parties  to  themselves.  They  respeetively  describe  the 
partienlar  portions  thus  claimed,  and  of  which  they  are  seve- 
rally possessed,  and  diselsim  as  to  the  remainder,  and  all  are 
itithin  the  half  league  segregated  as  aforesaid.  The  defend- 
Voa. 
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ants  set  up  in  their  answer  the  cireumstances  above  stated, 
under  which  the  plaintiff  and  his  associates  obtained  the 
patent  to  the  entire  rancho  in  their  own  names,  and  the  con- 
veyance of  Padilla's  interest  to  themselves,  and  insist  that  the 
patent  issued  under  such  drcumstances  as  to  raise  a  trust  in 
the  plaintiff  in  favor  of  PadiUa  and  those  claiming  imder  him, 
so  far  as  the  legal  title  vested  in  plaintiff  to  the  half  league, 
never  conveyed  by  Padilla  to  Vallejo  and  Frisbie;  that  plain- 
tiff and  his  associates,  in  fact^  never  owned  or  claimed  to  own 
that  half  league,  and  were  never  entitled  to  any  patent  to  that 
portion  of  the  grant;  and  that,  having  taken  a  patent  to  the 
whole  when  they  were  only  entitled  to  a  portion,  they  must 
hold  the  title  to  the  half  league  for  the  benefit  of  the  parties 
and  their  grantees,  who  really  owned  it  at  the  time  the  patent 
issued.  They  therefore  sought  to  avail  themselves  of  their 
equitable  estate  as  an  equitable  defense,  and  asked,  as  affirm- 
ative relief,  that  the  plaintiff  be  adjudged  to  convey  the  legal 
title  thus  acquired  by  him  to  the  defendants,  who  had  obtained 
the  equitable  estate  through  conveyances  from  PadiUa.  The 
Court  found  in  favor  of  the  defendants  in  respect  *to  the  equi- 
table matters  set  up  in  their  answer,  and  directed  the  c(xivey- 
ance  of  the  legal  titie  held  by  plaintiff  to  be  made. 

A  paieniee  not  ofonang  the  grani  patented  holda  it  m  tnot. 

The  facte  show,  that,  so  far  as  the  legal  title  to  tho  half 
league  excepted  from  iJbe  operation  of  the  conveyance  ffom 
Pad^Ua  to  Vallejo  and  Frisbie  is  vested  in  the  plaintiff  and  his 
co-grantees  from  them,  by  virtue  of  the  patent  of  the  United 
States,  it  is  vested  in  parties  who  did  not  own  the  land,  and 
who  had  no  right  to  the  patent  Their  own  petiticm  for  ocm- 
firmation,  and  all  their  subsequent >  acts  show,  that  they  not 
only  were  not  entitled  to  that  half  league,  but  also  that  they 
did  not  daim  any  interest  in  it  fot  themselves,  benefiml  or 
otherwise.  So  far,  then,  aa  the  patent  vested  the  l^al  title 
in  them,  to.  that  extant  they  had  no  right  to  it,  and  they  must 
be  deemed  to  hold  it  in  trust  for  the  benefit  of  the. real  parties 
in  interest    The  law  in  such  cases  raises  a  tru-l  in  favor  of 
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the  party  entitled.  Whether  the  title  was  thus  taken  by 
parties  confessedly  having  no  interest  in  that  part  of  the  land 
as  a  matter  of  conyenience —  the  grant  to  the  entire  tract  hav- 
ing been  oonfimied — which  seems  to  have  been  the  ease,  or 
for  any  other  reason,  it  is  inequitable  that  they  should  avail 
themselyes  of  their  own  act  in  thns  procuring  die  legal  title 
to  appropriate  the  lands  to  their  own  nse.  In  such  cases  a 
CSoixrt  of  equity  will  control  the  operation  of  the  legal  title 
for  the  benefit  of  the  cestui  que  trust  {Betrdda  v.  Mvrphy, 
19  CaL  272,  274;  Clark  y.  Lochwood,  21  Oal.  220;  Emeric 
V.  Penmiman,  26  Cal.  124;  Castro  ▼•  Hendricks,  28  How.  U- 
a  442;  Brush  v.  Ware,  16  Peters,  84;  Haa^dy  v.  Harbin,  Mr. 
JustioB  Field,  Circuit  Courts  U.  &  See  also^  inferentially, 
Bico  ▼•  Sfence,  21  OaL  511.) 

Who  is  a  cestui  que  trust. 

The  question,  then,  is^  who  wte  the  parties  for  whose  benefit 
the  plaintiff  holds  that  part  of  the  legal  title  vested  iu  hiio^t 
The  record  shows  that  the  grant  was  originally  made  t6 
Padilla;  that  all  but  one  half  a  Spaniish  league  square,  t6  M 
taken  from  the  southeast  oomer,  was  conveyed  by  him  iiy 
plaintiff  and  his  eo-grantees  through  Yallojo  and  Fris][)]e,  and 
ao  far  as  aniy  other  conveyances  are  showni,  that  all  the  i'emain- 
dear— r- viz :  the  said  half  league — jftaftsed  from  Padilla  to  Touch- 
ard,  Beyreiau  and  Thompson,  and  portions  froni  them  to  the 
seiveral  defendants.  There  is  nothing  to  dhow  that  a  hal^ 
league  was  conveyed  by  Padilla  to  Heyetmaim;  dxcept  the 
Btatemient  of  plaintiff  and  his  cio^petitionerB  in  their  petition 
to  the  Board  of  Land  Commissioners,  and  the  patent  issued 
tix>on  that  representation  in  the  petition,  to  which  proceedfng 
neither  Padilla,  Heyennann,  nor  those  dfdming  the  half  league 
under  Padilla  were  parties.  If  Heyermann  is  shown  by  th^ 
record  to  have  any  interest  in  the  land  patented,  it  is  as  ten- 
ant in  oQpunon  with  the  other  patentees  of  the  whole  rancho, 
and  not  as  grantee  of  the  particular  half  league  in  the  south- 
east eomer.  The  defendants,  ais  to  tlie  half  league  in  que^ 
ticn,  connect  themselves  with  Padilla,  and  no  other  parties  do. 
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It.  Is.  not  shown  that  Heyermtnn  has  any  conveyance  of  the 
said  half  league  from  the  original  grantee,  or  that  he  has  ever 
claimed  the  land,  or  taken  Buy  action  whatever  in  relation  to 
it  Upon  the  record  as  presented,  then,  the  defendants  are 
the  parties  who  have  anooeeded  to  the  interests  of  Padilla  in 
the  several  parcels  possessed  by  them  reapeotivelyy  and  fliey 
are  the  real  parties  for  whom  the  lands  are  held  in  tmst  We 
think  the  facts  upon  which  the  tmst  arises,  althoo^  perhaps 
in  som^  respects  inartificially  stated,  are  sufficiently  set  up  in 
the  answers. 

Bat  it  is  insisted  by  the  appellant,  tliat  the  proper  parties 
are  not  before  the  Oourt  to  enable  it  to  settle  the  entire  eon- 
troyersy,  and  grant  the  pioper  relief  upon  the  matters  set  up 
in  the  answer.  There  is  nothing  in  the  jdeadings  to  shiMr 
that  Heyermann  could,  by  any  means,  have  any  interest  in 
the  casei  It  is  only  npon  the  introductioa  in  evidence  of  the 
petition  of  plaintiff  and  his  associates,  and  the  patent  based 
qn  the  petition,  that  his  name  is  brou^t  into  oonnection  m& 
the  subject  matter  of  litigation  at  all;  and  this  furnishes  no 
I^al  evidenoe  against  defendants  that  the  half  league  in  quea- 
tion  was  ever  conveyed  by  Padilla  to  Heyermann.  It  is  bat 
the  0x  parte  statmient  of  the  plaintiff  himself,  and  the  aetion 
of  the  United  States  Government  on  that  statement,  in  a  pro- 
ceeding to  which  neither  Padilla,  nor  those  claiming  under 
him,  were  parties.  There  is  nothing  in  the  record  showing 
an  interest  in  Heyermann  of  which  the  Court  can  take  notiea 
So  far  as  the  co-tenants  of  plaintiff  are  ooncemed,  the  contest 
is  between  the  plaintiff  and  defendants  alone.  He  is  a  tenant 
in  common  with  others  of  tiie  legal  title,  it  is  true^  bat  there 
is  no  joint  ownership  of  the  share  held  by  hinL  He  alcme  is 
interested  in  that  individual  interest  standing  in  his  name. 
He  is  severally  and  not  JMntly  seised.  Others  may  be  inter- 
ested in  the  same  questions,  Imt  not  in  the  same  estate — the 
same  subject  matter.  He  al<me  has  chall^iged  the  right  of 
the  defendants,  and  it  is  to  his  challenge  that  lliey  have 
responded.  For  au^  that  appears,  the  other  patentees  have 
not  sou^t  to  deprive  the  cestui  que  trust  of  the  benefit  of  the 
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trust  property.  But,  "whetheif  they  liave  or  riot,  we  do  not 
see  how  their  interests,  which' are. held  in  several^,  and  not 
jointly  with  pkintiff,  can  in  any  way  be  affected  by  the  judg- 
ment The  same  questions  of  law  inay  be  involved;  but  so, 
also,  this  may  happen  upon  twoprpmiesory  notes  raade  and 
held  by  different  parties.  This  fact  does  not  make  the  parties 
to  the  different  notes  interested  in  the  same  subject  matter  of 
litigation.  So,  also,  the.  co-tenants  of  the  plaintiff  have  no 
interest  in  the  subject  matter  of  die  litigation,  and  will  not 
be  affected  by  the  judgpient  The  same  may  be  said  of  Hey- 
ermann.  If  he  really  has  a  conveyance  from  Fadilla  prior  in 
time  to  that  under  which  defendants  claim,  and  if  he  is  conse- 
quently the  real  cestui  que  trust,  the  defendants  will  also  hol4 
the  tide  conveyed  to  them  by  plaintiff  under  the  ju^gmenjfc  in 
trust  for  him.  But,  however  this  may  be,  we  jiie  not  aulhar- 
ized  to  assume  that  Heyermann  has  an  int^'est  upon  the  4^a* 
rations  of  plaintiff  and  his  coK^laimants  in  their  petition  tp 
the  Board  of  Land  Clommissioners,  to  which  proceedings 
neither  the  defendants  nor  their  grantors,  nor  Heyermann, 
were  parties.  The  defendants  having  connected  themselves 
with  Padilla,  if  the-plaintiff  claimed  that  Heyermann,  or  par- 
tiee  other  than  defendants,  acquired  the  interest  of  Padilla 
throu^  prior  conveyances,  and  thereby  became  the  benefioia- 
ries  of  the  trust,  it  rested  upon  her  to  show  it  This  she 
failed  to  do.  * 

It  follows  that  thore  is  no  error  in  the  judgment  of  the 
District  Oourt    It  is  accordingly  affirmed. 

Mr.  Chief  Justice  Oxjvbxt,  being  disqualified^  did  not  parti- 
cipate in  the  decision  of  this  ease. 


0.  A.  HOUGH  V.  CATHARINE  WATERS  d  oh. 

JuDQMSNT  ni  Bjflcnmrr  nov  an  BaronvL. —  A  jodgment  In  ftifm 
«f  th«  plaintiff  iB  an  actton  of  ejectmeot  does  not  cetop  the  defendant  from 
maintaining  an  aetioo  for  the  ipedSe  performance  of  a  contract  made  hf 
tkt  plaintiff  before  tho  commencement  of  the  action  of  i^Jectment,  to  convey 
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tht  eame  land  to  the  defendant  —  proTlded  the  equitable  defense  .was  not 
eet  np  In  the  answer,  and  pamed  on  by  the  Coart. 
Baa  Adjudicata. —  If  an  eqnitable  detenae,  eet  np  in  an  answer,  la  withdrawn 
before  the  trial,  the  judgment  In  the  action  la  not  ret  atf^ndfosta  as  to  the 
equitable  defense  thus  set  np. 

Appbal  from  the  District  Oourt,  Fourth  Judicial  District, 
Oity  and  Oounty  of  San  Francisco. 

The  defendant  recovered  judgment  in  the  Court  below,  and 
the  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

P.  D.  Colton,  and  E.  A.  Latvrenee,  for  Appellant,  argued 
that,  prior  to  the  adoption  of  the  code  an  equitable  defense 
oould  not  be  set  up  in  ejectment,  and  that  the  Practice  Act 
only  enlarged  the  legal  remedy,  and  did  not  compel  a  defend- 
ant to  ask  affirmative  relief.  They  also  argued  that  the  fact 
tbat  tiie  equitable  title  was  first  pleaded  in  the  ejectment  suit 
and  then  withdrawn,  did  not  affect  the  case;  and  cited  Doty 
V.  Brown,  4  Comst  71 ;  and  Davis  v.  Talcott,  14  Barb.  S.  C. 
620. 

Temple  dk  Thomas,  tor  Sespondents,  argued  that  a  judgment 
was  final  and  conclusive,  not  only  as  to  every  matter  thereby 
determined,  but  as  to  eyery  other  matter  which  the  parties 
might  have  litigated  in  the  case,  and  which  they  might  have 
decided;  and  cited  Le  OruenY,  Gouvemeur,  1  John.  Oases, 
492;  and  Loring  v.  Mansfield,  17  Mass.  394.  They  also 
insisted  that  plaintiff  might  have  set  up  his  equitable  defense 
in  the  ejectment  suit;  and  cited  Arquello  v.  Edinger,  10  Cal. 
159;  and  Estrada  v.  Murphy,  19  lb.  248;  and  that  the  la\c 
would  not  permit  plaintiff  to  withdraw  his  equitable  defense 
in  order  to  institute  the  present  action.  As  to  a  judgment  in 
ejectment  being  an  estoppel,  they  cited  Caperton  ▼.  Schmidt, 
26  0aL479. 
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By  the  Court,  SHAimB,  J. : 

This  18  an  action  to  compel  the  q>ecific  performance  of  a 
contraet  to  convey.  The  defendant,  Catharine  Waters,  alleges 
in  her  answer  that  she  brought  an  action  of  ejectment  against 
the  plaintiff  some  two  years  prior  to  the  commencement  of 
this  suit,  to  recover  the  premises  included  in  the  alleged  con- 
tract to  convey,  and  that  Hough  set  up  the  said  contract  as  a 
defense  in  that  action,  and  that  the  contract  was  denied  by 
special  replication, —  tiiat  the  case  was  thereafter  tried  and 
judgment  recovered  by  Waters  for  the  possession  of  the  land, 
which  judgment  is  now  in  full  force. 

It  appears  from  the  record  that  the  equitable  defense  set 
up  in  Waters  v.  Hough  was  withdrawn  by  consent  before  the 
trial. 

The  question  presented  is  whether  the  judgment  in  favor  of 
Waters,  in  the  action  of  ejectment,  estops  Hough  from  main- 
taining this  action  for  specific  performance 

We  do  not  ccmsider  the  question  an  open  one  in  this  State. 
The  point  was  directly  presented  in  Lorraine  v.  Long,  6  Cal. 
452,  and  it  was  held  that  although  a  party  may  set  up  an 
equitable  defense  to  an  action  at  law  he  is  not  confined  to 
that  proceeding.  He  may  let  judgment  go  at  law  and  file  his 
bill  in  equily  for  relief.  And  it  was  further  considered,  while 
the  Practice  Act  enlarges  the  field  of  remedy,  that  it  does  not 
take  away  pre-eodsting  remedies  by  implication.  This  deci- 
sion has  been  acquiesced  in  and  acted  on  as  settled  law  by  the 
profession  from  the  time  it  was  rendered;  and  so  far  as  we 
are  advised,  its  correctness  has  never  been  the  subject  of  judi- 
cial doubt  To  reverse  this  decision  at  this  late  day  would 
involve  a  sacrifice  not  of  this  case  merely,  but  presumably  of 
many  others  instituted  or  to  be  instituted  upon  the  faith  that 
the  decision  would  be  adhered  to.  If  the  role  established  by 
the  case  is  found  to  be  of  evil  consequence,  the  Legislature 
can  correct  it  The  case  of  Morrison  v.  Wilson,  13  Cal.  497, 
and  Oroy  v.  Dougherty,  26  CaL  277,  are  not  opposed  to  Lor- 
raine Y.  Long,  when  rightly  understood.     They  were  not  in-^ 
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tended  to  obliterate  the  established  distinction  between  legal 
rights  and  remedies  and  equitable  rights  and  remedies^  nor  in 
any  manner  to  affect  the  rule  in  question. 
Judgment  reversed  and  new  trial  ordered. 

^Neither  Mr.  Chief  Jnstioe  Cubbet  nor  Mr.  Jus{kice  Sawtbb 
expressed  any  opinion. 


THE  PEOPLE  V.  JOHN  CAMPBELL. 

•cATSicm  €9  A  Htpotrbtical  Casi  im  CHisoiNO  A  JuBT. —  If  the  Court, 
In  t  trtal  for  marder,  lii8tni<*t»  the  jury  as  to  tho  abttract  principle  of 
tti«  right  of  taking  lift  In  self  defense,  and  then  states  a  hypothetical  case 
tailing  within  the  principle,  the  statement  of  the  hypothetical  ease  cannot 
bo  constmed  as  telling  the  jnry  that  the  right  of  taking  life  In  self  defense 
ig  eooHned  to  the  hypothetical  ease  stated. 

WtaAT  n>ncs  JvmnwuMiM  im  Rbpiluno  an  AsaAuiff.— A  person  assanlted  Is 
jastlfled  tai  nslng  so  much  force  as  Is  necessary  to  his  defense.  He  will 
not  be  Jnstllled  hi  doing  those  acts  which  are  calculated  to  take  the  life  of 
bis  assailant  unless  the  assault  is  of  such  a  character  as  to  endanger  bis 
life,  or  to  Inflict  on  him  great  bodily  Injnry,  or  excite  his  f^ars  aa  a  reason- 
able man  that  sneh  would  be  the  result  of  the  assault 

IflOAi.  JusTincATioN  OB  Bxcuss  FOB  TAKING  LiFB.— Otteryf  In  a  trial  for 
■larder,  where  the  defendant  claims  that  In  taking  the  Hfe  of  the  deceased 
to  acted  In  neeessary  self  defense,  would  the  words  **  any  legal  Justiflcatiea 
•r  azcuse,**  to  a  proposed  Instruction  to  the  Jury,  when  applied  to  the  act 
af  killing,  necessarily  mean  "done  in  necessary  self  defense?" 

WteAT  AMAULf  iVBrunm  Taxfire  Lxva. —  On  a  trial  for  oinrder,  where  the 
defense  Is  that  the  accused  kilted  the  deceased  In  necessary  self  defense,  It 
Is  not  necessary  that  the  jury  should  find  that  the  killing  was  absolutely 
oseesaary  beyond  the  possibility  of  a  doubt  In  order  to  acquit  the  defendant, 
tat  If  they  find  that  the  assault  of  the  deceased  was  of  such  a  character 
aa  to  excite  the  fears  of  the  defendant  as  a  reasonable. man  that  the  de- 
ceased would  Inflict  on  him  great  bodily  Injury,  he  Is  entitled  to  an  aoqnlttsL 

fiSKiioNBOua  iNSTBUCnONS  vo  A  JuxT. —  If  the  Court  gives  an  Instruction  cor- 
rectly stating  tta  law,  and  aflsrwards  another  nnlllfylng  the  first,  the 
judgment  will  ba  terersed. 

▲ppbai.  from  the  District  Court^  Twelfth  Judicial  District^ 
CUty  and  County  of  San  Francisco. 

The  first  instruction  aaked  for  by  the  defendnnf  s  attorney 
m^B  BB  follows:  - 

^  A  person  may  defend  himself  by  taking  lif e,  whether  his 
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danger  !•  real  or  Bot^  if  the  danger  is  apparently  so  imminent 
and  pressii^  tjbat  a  p:fudent  mip  mij^t  suppose  himself  in 
snch  peril  as  to  deem  the  taking  of  the  life  of  his  assailant 
necessary  to  self  preservation.'^ 

After  gmag  the  same^  tha  Cowt  added  as  foUows: 

^Asy  for  instance,  where  A.  threatened  to  take  B.'s  life  at 
sight,  which  threat  was  known  to  B.,  a^d  they  afterwards 
met  without  design  (m  BJs  part^  and  B.,  observing  A*  approach 
goa  in  handy  near  hy,  with  seem&ng  hostile  purpose,  drew  a 
pistol^  fired,. and  kiUed-  A.,  and  it  afterwards  was  ascertained 
hy  B,  that  A«'s  goa  at  the  time  oi  the  conflict  was  not  loaded, 
fta<  fact  cannot  make  B.  guUty  of  crime.'' 

The  defendant  was  convicted  ef  manslau|^ter,  and  appealed. 

The  other  facts  are  stated  in  the  opiniein  of  the  Court 

8.  B.  AtUa,  for  ApyeUaat 

7.  a.  MeCuUaugh,  AUomey-QeMud,  for  the  Peoples 

By  th»  Courts  Rsonas^  J«: 

Indictment  for  murder.  The  defendant  was  convicted  of 
manslaughter.    The  errors  assigned  relate  to  the  instructions. 

The  defendant's  counsel  complains  that  the  Court  modified 
the  first  instruction  requested  by  him,  and  limited  the  ri^t  of 
tiie  defendant  to  take  life  in  self  defense,  to  cases  where  the 
assailant  is  armed  with  a  deadly  weapon  and  has  previously 
threatened  the  life  of  the  defendant  What  the  Court  said  in 
coonection  with  the  defendant's  instruction  was  neither  a 
modification  nor  a  qualification  of  the  instruction.  It  was 
merely  a  hypothetical  case,  stated  as  an  iQustration  of  the 
nle  laid  down  in  the  charge,  and  the  case  stated  was  clearly 
within  the  rule.  It  was  not  intended  to  say,  and  the  jury 
could  not  have  nmdsErstoqd  the  Court  to  roean^  that  th^  case 
vas  the  nde,  and  that  aj^y  cf^  that  did  not  contain  all  the 
conditions,  facts,  or  qualities  of  the  one  given  would  not  fall 
Within  the  rule  emhodied  in  the  instruction,  for  it  ^as  stated 
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only  as  an  example,  and  to  make  it  the  more  apparent  that 
snch  was  the  purpose,  it  began  with'  the  words  ^  as  for 
instance.'' 

Legal  justification  w  excuse  for  taking  Ufo. 

The  Court  was  justified  in  refusing  the  defendant's  sixth 
instruction.  It  first  defines  manslaughter  substantially  in  the 
language  of  the  statute,  and  states  as  an  inference  from  ihe 
terms  composing  the  definition,  that  if  '^  the  jury  find  that  the 
prisoner  had  any  legal  justification  or  excuse  for  discharging 
his  loaded  pistol  at  the  deceaised,  giving  him  thereby  a  mortal 
wound,  they  cannot  find  him  guilty  of  manslaughter."  It 
admits  of  doubt  whedier  this  is  sufficiently  qualified  — whether 
any  legal  justification  or  excuse  for  the  act  means  necessarily, 
that  the  act  was  done  in  necessary  self  defense^  But  passing 
that  by,  we  come  to  that  portion  of  the  instruction  which  is 
the  most' objecticmable.  The  instruction  proceeds  to  give  the 
reason  for  the  inference,  as  follows:  "For  if  the  use  of  a 
deadly  weapon  be  justifiable  or  excusable,  any  consequence 
resulting  from  its  use  will  also  be  justifiable ;  as  the  law  does 
not  attempt  to  measure  the  degree  of  force  which  a  man  may 
use  to  repel  an  assault,  nor  will  it  punish  him  if  he  use  more 
than  is  absolutely  necessary."  It  is  an  elementary  principle 
in  criminal  law  that  the  person  assaulted,  is  justified  in  using 
so  much  force  as  is  necessary  to  his  defense.  To  repel  a 
slight  assault  the  person  assaulted  iB  uot  authorized  to  resort 
to  measures  of  great  violence.  He  will  not  be  justified  in 
doing  those  acts  that  are  calculated  to  destroy  the  life  of  the 
assailant  unless  the  assault  is  of  such  a  character  as  to  endan- 
ger his  life  or  inflict  on  him  great  bodily  injury,  or  to  excite 
his  fears  as  a  reasonable  man  that  such  wo^ld  be  the  result  of 
the  assault  And  so  in  all  cases  of  assault  The  law  limits 
him  to  such  acts  as  are  necessary  to  self  defense.  The  law 
does  measure  the  degree  of  the  force  that  may  be  used  to 
repel  the  assault ;  and  although  it  will  not  make  the  measure- 
ment with  a  nice  hand  and  hold  tfa^  person  assault^  to 
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aoconntabiUty  for  fofoe  slightly  dispropoa^ioned  to  1]ie  aaaanlt, 
yet  it  will  hold  him  responsible  for  a  dearly  marked  exceae.    . 

Taking  Ufe  in  self  defenBB. 

The  defendant  complains  of  this  portion  of  the  charge  of 
the  Court:  '^If  yon  find  from  the  proofs,  and  not  from  the 
assertions  of  cooneely  that  the  aoeuaed  was  so  controlled  h^ 
fear  of  suffering  great  bodily  injury, at  the  hands  of  deoea^d 
at  the  time  of  tho  killing,  so  mnbh  so  as  to  preclude  the  idea 
that  he  was  aetuated  by  malice^  Or  had  premeditation  in  the 
killing,  and  you  further  find  that  the  killing  was  not  in  neces* 
saiy  self  defense,  then  it  is  not  legally  in  your  power  to  find 
the  accused  guilty  of  murder  in  the,  first  or  murder,  m  the 
second  degree;  but  it  will  be  your  duty  to  find  him  guilty  of 
manslaughter/'  The  Attorney-General'  upholds  the  portion 
of*  the  charge  cited,  on  the  grounds:  First— r  That  it  "^iras 
not  intended,  so  mudi  as  a  defixution  of  manslaughter^  a^  ,^ 
warning  against  finding  the  defendant  guilty  of  murder  in  the 
first  or  second  degree,  unless  the  facts  warranted  it  But,  if 
while  giving  such  warning,  the  law  applicable  to  manslaugh- 
ter was  incorrectly  stated^  the  error  was  as  prejudicial  to  the 
defendant  as  if  the  primary  object  of  the  instruction  was  to 
charge  the  jury  in  respect  to  manslaughter:  Second — That  if 
the  killing  was  not  murder  in  the  first  or  second  degree,,  and 
was  not  done  in  sdf  defense^  it  oould  be  no  leas  than  man- 
slaughter. 

The  proposition  contained  in  the  second  ground  generally 
stated  is  true,  but  it  is  not  necessary,  under  the  statutory  roles 
found  in  sections  thirty  and  thir^-one,  that  the  jury  shall 
find  that  the  killing  was  absolutely  necessary  beyond  the 
possibility  of  a  doubt,  for  that  could  be  made  to  appear  only 
upon  the  infliction  of  the  injury  by  the  assailant,  which  the 
person  assailed  is  permitted  to  protect  himself  against  by  kill- 
ing t^e  assailant  Aeoording  t^  section  thixiy-on^'  it  nnust 
appear  that  the  killing  was  absolutely  necessary — that  is,  it 
nm'st  so  appear  to  the  assailed  —  and  this  is  guaHed  by  s^dion 
thirty,  by  wbick  it  ia  regnirad.  tl^at  flie  cjjrpwynstaiiees — the 
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appeftranoes — on  which  he  acts  must  be  such  as  are  sofficieBt 
to  exeite  the  fears  of  a  feasonable  man,  and  not  Ae  mere 
appreheneiony  the  bare  fear  of  such  injury. 

Hie  portion  of  the  charge  un<fer  consideratioii  took  awaj 
from  the  defendant  all  justification  for  the  killing  which  the 
law  aeewds  to  him,  in  case  the  juiy  should  find  tiiat  he  was 
aedng  under  the  inflneooe  of  fear  of  suffering  great  bodilj 
harm  at  the  handa  of  the  deeeaaed* 

The  CVmrt  had  giyen  an  instruction,  at  the  request  of  the 
defendant)  embodying  Ihe  phmsions  of  section  thirty  and 
thirtyHyne^  so  far  as  applicable  t«>  the  case;  but  it  was  to 
seme  extent  nullified  by  that  portion  of  the  duoge  last  men* 
ti<med. 

Judgment  reversed  and  cause  rananded  for  a  new  triaL 

Sawtbri  J*,  dissenting: 

I  iidrk  the  diarge  was  strictly  oorreet^  but  have  not  time 
now  to  give  my  reasona.    I  musty  therefore^  dissent 


THE  PEOPLE  1^.  WILLIAM  FABBELL. 


MkmQ  CmiHTMfiT  Com  n  F»s8ssnoir»  sic.—  V  Ike  6^ 
(endABt  Is  ladletad  for  harliis  comiterfeit  coin  In  his  po— wrion  wWk  fuMt 
to  pMS  the  eame  to  defraad  F.  and  othere,  erldenoe  tending  to  prove  thet 
to  hod  la  bis  poieeealoa  oouterfOlt  oota  for  oale,  and  orldeneo  that  he  eeld 
OQch  eols  to  F^  ia  ooffidont  to  warrant  a  eonrlctlon. 
Comwicmm  ov  TnanMoinr  or  a  9ho»  Accomujcb. —  Tho  rote  that  a  de> 
fendant  cannot  bo  oonTletod  of  a  ertmlnal  offenao  on  tho  tijortmony  ef  aa 
ho  MBo  la  corroborated,  doco  not  apply  to  a  ; 


'Appbai.  from  the  Ooonly  Ckmi,  Oily  and  Oonnly  of  Saa 
(ftranrisoo. 

The  defendant  was  eonricted,  and  appealed. 

The  ether  facto  ate  stated  in  the  opinion  of  the  Ocwrt 

Coffrotk  A  Spqulding,  and  W.  M.  Zabritkie,  for  Appellaal  j 

/.  a.  ateOuiUm^  dManmitOmma,  for  the  Peopls^ 
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By  the  Ooait,  SuATtMSL,  JT.; 

The  defendant  was.  tried  and  convicted  on  an  indictment  for 
haying  eftuuterfelt  coin*  in  his  poasession  "with  intent  to-  pass 
the  same,  and  with  intent  to  defraud  T.  B.  Fargo  and  oihexB. 
The  appeal  is  from  the  judgment 

Fiisl — It  is  insisted  that  Ihe  evidence  introdnoed  had  no 
tendency  to  prove  the  indictment 

The  evidence  tended  to  prove  that  the  defendant  had  a 
large  asMmnt  of  eonnterfeit  coin  in  his  poasesaien  for  the  pur- 
poee  of  sale;  and  that  Fargo,  acting  in  concert  with  the 
police^  approached  the  defendant  and  represented  to  him  that 
he  was  one  ef  the  '*  brothertiood/'  and  biaviiig'  gained  his  con- 
fidence, succeeded  in  purchasing  of  him  counterfeit  coin  of 
tiie  nominal  value  of  fourteen  hundred  dollars.  The  price 
was  paid  and  the  coin  was  delivered.  It  may  be  tnn  thai  this 
evidence  does  not  tend  to  prove  an  intent  on  the  part  of  the 
defendant  to  defraud  Fargo,  but  that  it  manifests  an  intent  to 
defraud  or  aid  in  defrauding  **  others  ^  there  can  be  no  question. 

Second— Fargo  was  the  only  witness  in  the  case,  and  it  is 
claimed  Aat  the  judgment  should  be  reversed  on  the  ground 
that  he  was  an  accomplice. 

The  defendant  is  not  diarged  witfi  passing  counterfeit 
money,  but  with  having  it  in  his  possession  with  intent  to 
pass  it  and  wiA  intent  to  defraud  Faigo  or  others.  The  tea- 
tmiony  does  not  show  Fargo  in  complicity  with  the  aconsi^ 
in  the  matter  of  his  having  the  base  coin  in  his  possession^ ' 
nor  that  the  witness  was  at  all  implicated  'in  like  general,  pur- 
pose of  the  defendant  to  put  it  in  circulatioh.  The  evidence 
tended  to  prove  that  the  defendant  had  ihe  coin  in  li'is  posses- 
sion with  the  intent  and  for  the  purpose  alleged  in  the  indict- 
ment, before  and  at  the  time  the  witness  first  met  Him.  But 
at  most,  Fargo  was  but  a  feigned  accomplice,  and  therefore 
he  did  not  require  corroboration.  {Commonwealfh  v.  W3- 
iard,  22'  Rck.  476;  Commonwealth  v.  Downing,  4  Gray,  2d; 
I  Green.  Ev.,  Sec.  382.)  ' 

Jndginen't  aflBrmed.  '    ' 
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WILLIAM  J.  STRINGER  v.  HENRY  L.  DAVIS. 

CBATTmL  MoRTGAOi  ON  HoTBL  FVBWiTUBB. —  To  Koder  a  Chattel  mortgage  slTen 
to  secure  the  parehase  money  of  famltare  and  upholstery  for  a  hotel  or 
boardlnff  honse  tsIM,  It  mnst  appear  that  the  fnmitore  and  npiwlstery  was 
.actually  used  In -a  hotel  or  boarding  house. 

Complaint  or  Action  to  sobbclosi  Chattel  MoBTOAan. — An  allegation 
in  a  complaint  to  foreclose  a  chattel  mortgage,  that  the  *'fnmlture  and 
'  upholstery  were  fdmished  for  mnd  used  In  the  famishing  of  tho  hotisl  In  the 
City  and  County  of  San  Francisco  known  as  the  Willows***  Is  not  an  allegs- 
tloo  that  the  goods  were  used  In  a  *'  hotel/'  nor  that  they  were  used  In  s 
building  called  Che  «*  Willows,'*  nor  thaA  the  **  WUIows  **  was  a  hotel. 

Pmamno  a  BCatibial  FiuOT. —  A  complaint  shonid  allege  a  mataial  fact  hf 
direct  airarmentp  and  not  hy  Inference* 

AmNDMBNT  OF  Answbl — If  testimony  offered  by  the  defendant  Is*  rejeetid 
by  the  Court  because  an  allegation  of  t^e  complaint  to  which  It  relates  Is 
not  properly  denied  In  the  .answsr,  the  defendant  should  be  allowed  to 
amend  his  denial  1^  he  asks  to  do  so. 

AmNDMniTS  TO  Plbaoings. —  When  in  the  course  of  a  trial  it  Is  dlseovered 
.  ithat  pleadings  are  so  defective  that  the  real  subject  ef  dispute  cannot  be 
dually  determined,  the  Court.  If  an  application  la  made  therefor,  shsoM 
Allow  amendments  o^.jnii;h  terms  as  may  be  Just 

Affxai«  from  the  District  Courts  Fourth  Judicial  District, 
Oity  and  Couiity  of  San  Francisco. 

On  the  18th  of  March,  1865,  Armstrong  &  .Wimpier  pnr- 
ohasiBd  from  plaiiitifi  l^tringer  a. quantity  of  upholstery  and 
fumiturey  and  to  secure  a  part  of  the  purchase  money  executed 
a  chattel  mortgfige  on  the  same.  Armstrong  &  Wimmer  were 
I  keeping  a  house  called  the  '^  Willows/'  at  San  Francisco,  On 
the  18th  day  of  May,  1865,  one  Martin  D.  Heynemann  recov- 
ered a  judgment  against  Armstrong  in. the  District  Court  of 
the  Twelfth  Judicial  District,  Oity  and  County  of  San  J'ran- 
cisQO>  afiid  (m  the  day  following  procured  an  execution  on  the 
same,  which  was  placed  in  the  hands  of  the  defendant,  who 
w.a8  Sheriff,  and  he  by  virtue  of  the  same,  levied  on  and  took 
possession  of  the  mortgaged  property. 

Plaintiff  claimed  that  two  days  before  the  levy,  Armstrong 
k  Wimmer  had  surrendered  possession  of  the  property  to 
him,  and  brought  an  action  against  the  Sheriff  to  recover  pos- 
session of  the  same.  The  complaint  recited  the  forq;oing 
facts,    and    to   show   the   validity   of   the   chattel   mortage.. 
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averred:  ''That  said  faniitnze  and  rxflbxAsterj  was  furnished 
for  and  used  in  the  furnishing  of  the  hotel,  in  Ihe  City  and 
Oounty  of  San  Francisco^  kncnm  as  tlie  WiUowia"  The 
answer  denied  '^  that  said  fumitore  was  teed  in  fumishing  llie 
faciei,  in  the  City  and  Oounl^  of  San  Erancisoov  known  as 
the  WiUowBy'^  and  contained  an  averment  that  ''the  plaoe 
called  the  Willows  is  not  a  hotel,  and  that  it  was  not  furnished 
or  kept  for  the  aooommodadon  of  travellers,  nor  used  as.  a 
hotel  at  the  time  of  the  allied  purchase,''  eta 

On  the  trial  the  plaintiff's  oounsel  offered  the  chattel  mort- 
gage in  .evidence,  and  rssted* 

The  defendant's  counsel  then  moved  the  Gonrt  ior  a  non- 
suit, because  no  proof  had  been  introduced  in  support  of  the 
allegation  of  the  complaint  that  the  upholstery  and  furniture 
was  furnished  for  and  used  in  the  furnishing  of  the  bot^xalled 
the  "  Willows,"  and  that  no  proof  had  been  offered  in  support 
of  the  allegation  that  Armstrong  ft  Wimmer  had  oorrendered 
possession  of  the  proper^  to  plaintiff.  The  Court  denied  die 
motion^  and  defendant's  counsel  excepted. 

Defendant's  counsel  called  a  witness  by  nfdiom  he  offered  to 
prove  that  the  "Willows"  was  not  and  had  net  been  kept  as 
a  hotel.  Plaintiff's  attorney  objected  to  the  evidence  as 
irrelevant  under  the  pleadiug, .  and  the  Court  sustained  the 
objection,  to  which  defendant's  atU^nej  exoepted. 

Defaadanfs  attorney  then  moved  the  Court  for  leave  to 
amend  the  answer,  so  as  to  deny  that  the  mortgaged  prope^ 
was  furnished  for  or  used  in  any  hotel.  The  C^rt  refused  to 
allow  the  amendment,  and  defendant's  attorn^  exo^ted^ 

The  Court  rendered  a  judgment  in  favor  of  plaintiff  for  the 
possession  of  the  property.  Defendant  appealed  from  the 
judgment,  and  from  an  order  denying  a  new  triaL 

William  Hate,  for  Appellant,  made  the  points  that  the 
validity  of  the  mortgage  rested  upon  the  allegation  in  the 
complaint,  that  the  upholstery  and  furniture  was  furnished  for 
and  used  in  fumishiii^  the  hotel  known  as  the  "  Willows,"  and 
that  it  was  necessary  that  this  should  app^fu:  by  appropriate 
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iftvenii^eitii  hi  tke  <M)mplai!iit^  wnd  idiat  a  failure  to  prav«  theae 
facts  enlSttdd  tfa^  defettdaiiit  to  a  judgment  of  nonsuit. 

He  ako  aigued  diat  if  die  denial  in  the  answer  trns  insnffi* 
cienty  the  averment  in  Ihe  eomplaiat  was  also  insufiScient^ 
and  Ibat  defendanlfs  application  to  aimad  efaeuld  have  ben 
allo^^ired;  and  oltcid  Practice  Aet,  Se&  6ft;  Smith  v.  TreJ^ 
W^er  Company,  14  CA  901;  and  MtMUlan  r.  Dam.  18 
Cat  888. 

OdUins  A  Vlemrnds,  for  Respondent,  contended  'Oiat  the 
answer  did  not  deny  that  the  goods  were  used  in  a  kciel,  nor 
that  tiiey  were  furnished  for  llie  hotel  known  as  the  ^' Wil- 
lows^'' send  that  plaintifiPs  4)bjeetion  to  iltte  oorarplaint,  if  good, 
eaiM  too  klto^  tt  it  aboaid  have  been  made  on  demurrer.  They 
also  txmtendad  that  it  wtmld  hs^e  been  unjust  to  allow  the 
ameltdnMit  daring  the  trial,  as  it  might  havis  enabled  Heyne- 
mann  to  iapt^y  to  the  satisftotion  of  his  judgment  propertf 
obtained  on  eredit  from  the  plaintiff,  and  mortgaged  to  seeaie 
the  purchase  money. 

^    S(y  ttift  Cbifirt^  SturuBBsoiir,  J.: 

I.  Sotfi  edmplaint  and  aMwer  are  in  a  measnte  obnoKious 
to  criticism,  but  liie  latter  ito  not  more  so  than  the  former. 
The  vital  jfaet  in  the  plaintiff's  cause  «f  actien  is  as  defee- 
tlvtay  alleged  as  it  is  ^eiiied.  The  plaintiff's  rq^t  to  the 
property-  is  fsiiuded  pntnarily  upon  a  chattel  mortgage  given 
by  Armstrong  k  Wintmer  to  seonre  the  pnnhase  mon^  to 
the  plaintiff  from  whom  they  bought  the  gooda  To  r^der 
such  a  mortgage  valid  it  must  appear  among  other  matters 
that  the  furniture  anfd  ui^ioktery  was  actually  used  in  a  hotel 
or  public  boarding  house.  This  fact  is  attempted  to  be  alleged 
in  the  complaint  in  the  follotnng  words:.  ''That  said  fami- 
ture  and  upholstefy  were  famished  for  and  used  in  the  fur- 
nishing'ef  die  hotel,  in  the  CSty  and  OoMty  of  San  Franciseo, 
known  as  the  Willows."  Apply  to  this  allegatioti  the  same 
sferictnen  of  constriKation  which  counsel  for  the  pkrintiff  and 
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the  Court  below  meted  out  to  the  defendant  imd  it  will  appettr 
to  be  bad.  It  i&  not  an  allegation  diat  the  goods  w^ie  used 
in  a  hotel  nor  that  they  were  used  in  a  building  called  tbe 
'^  WiHowb/'  and  tJmt  such  bailding  was  a  hotel.  There  is  no 
direet.  avermeid;  tha^  the  -^WilloWB;"  is  a  hotoL  If  such  is 
Ae  fact  it  appears  inferelitiallj  only.  Nor  is  there  any  direct 
averment  that,  assimiing  the  '^W^lows''  to  be  a  hotel,  the 
goods  were  ever  used-  in  it,  eicept  infecentially.  That  ^^  they 
were  fumiahed  for  and  used  m  tiie  fumishdng  of^''  ete.,. is  not 
an  aUegation  that  <liey  were  thereafter  *^  used  ^  and  ncn  constat 
fliat  they  were.    (Denver  v.  Bwion,  28  OaL  680.) 

It  is  unnecessary  to  repeat  here  die  language  of  the  answer, 
hi  which  this  allegation  of  the  complaint  is  denied  and  wfaach 
was  held  insufficient  by  ilie  Oourt  below.  It  is  sufficient  to 
say  that  it  is  not  more  deledive  than  the  lallegatieiL  which  it 
was  intended  to  put  in  rasue.  While  the  Court  !may  not  have 
erred  in  holding  ibe  denial  bad,  it  erred  in  not  also  holding 
that  the  allegation  was  insufficient  to  tender  an  issue*  Had 
it  done  sOy  the  defendant's  motion  for  a  nooEieait  would  have 
prevailed  unless  deleated  fay  a  counter  propositien  >cai  the  part 
of  ike  plaintiff  to  amend  and  introduce  further  evidenoOb 

IL  But  assuming  llie  all^ation  ol  the  complaint  to  be  good 
and  tlie  denial  bad,  still  the  Court  toied  in  not  tallowi]^  the 
defendant  tO'  amend  the  denial  in  Ibe  mode  proposed.  The 
reason  assigned  by  the  Court  for  denyil^g  tiie  defendant's 
motion,  to  the  effect  that  if  the  amendmettt  was  allowed  a 
recovery  by  the  plaintiff  knight  tiheneby  be  defeated,  can  hardly 
be  received  as  sufficient;  on  the  contrary  it  would  seem  to  be 
a  very  good  reason  why  the  amendment  should  have  been 
allowed,  if,  as  provided,  amendments  are  to  be  allowed  or 
denied  in  furtherance  of  substantial  justice,  by  which  we 
understand  such  justice  as  the  law  administers  when  correctly 
applied  and  not  such  as  may  be  dictated  by  the  abstract  and 
varying  notions  of  an  individual  as  to  what  the  equities  of  the 
case  may  be.  It  is  true  that  motions  of  this  diaracter  are 
said,  in  general  terms,  to  rest  very  much  in  the  discretion  oi 
Vol*,  zzz. — at 
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the  Court;  but  the  dieoretion  intended^  ae  we  have  often  had 
occasion  to  remark,  ia  a  legal  discretion  to  be  guided  by  the 
fixed  principles  of  law. 

When  it  was  discovered  that  the  pleadings  were  defective, 
the  Court  should  have  afforded  an  opportunitj  to  amend. 
Such  was  the  only  way  in  which  the  real  subject  of  dispute 
could  be  reached,  tried  and  finally  determined.  From  the 
course  pursued,  it  is  apparent  that  no  trial  has  been  had  upon 
the  only  question  about  which  there  is  any  substantial  contro- 
versy. That  such  has  been  tlie  case  is  not  the  unpardonable 
fault  of  the  defendant  On  liie  contrary  the  fault  is  primarily 
with  the  plaintiff.  Had  his  allegation  been  what  it  ou^t  to 
have  been,  it  is  more  than  probable  that  the  defendant's  denial 
would  have  been  all  that  it  ought  to  have  been.  The  defec- 
tive denial  was  invited  and  provoked  by  the  defective  all^a- 
ticn.  The  chief  fault  of  the  defendant  was  in  the  attempt  to 
deny  the  allegation  at  all,  instead  of  treating  it  as  fatally 
defective,  which  he  might  have  safely  done.  Had  the  defend- 
ant pursued  lliis  course,  the  Court  would  doubtless  have 
allowed  the  plaintiff  to  amend,  upon  a  discovery*  of  the  defect, 
but  the  defendant  would  then  have  had  a  direct  instead  of  an 
indirect  averment  to  meet,  and  could  have  met  it  directly 
instead  of  indirectly,  as  he  was  in  a  measure  forced  to  do. 

Upon  the  return  of  the  case  to  the  Court  below,  both  par- 
ties will  be  allowed  to  amend  their  pleadings  in  the  partienlar 
noticed  and  in  other  respects,  if  they  so  desire. 

Judgment  levened  and  a  new  trial  ordered* 
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THE  OOIINTY  OF  CALAVERAS  p.  8.  W.  BBOOKWAT, 
JAMES  BAECLAY,  GEORGE  C.  TRYON,  WILLIAM 
J.  DAKTfT,  AKD  CHARLES  FAVILLE. 

r  A  eoaauaw9  ow  cm  BMWbv  ov  am  BuwnMi^i-*^  aMimmt  te  * 
for  m  writ  oC  maadatt^  that  an  ataotton  waa  Md  \m  a  cooaty  ta  da- 
e  or  8.  ateMld  ba  tha  aaoMv  aiat»  and  tkat  tka  Baaid  of  Ihi- 
aaai  tha-  lataroa,  and  aadaiatad  tlia  TOta.  aaf  dacland  tha  ra- 
Bolt  to  to  tiMl  8.  kad  nedved  a  saloritj  oT  tta  voCaa,  la  a  aoflatcat  affonaeat 
fl.  laealfad  a  aajartty  ai  tlia  irotaa  aaat 

oy  ▲OTOW  lo  cmgUM  Wan  of  IfAHDAn.-*- Tha  writ  of  naadata 

ba  abated  by  aaatbar  aatlaa  pandlav  for  tha  aaaia  caoas. 

RiBa  av  JjNifnnB  Acnoa  PaaoiaOb^oA  alaa  to  abata  an  aatloa  by  raaaon  of 

aaothar  aatloa  paadlaib  la  not  aaad*  aalaaa  It  ahow  that  tha  paadlaa  aetloa 

waa  bffoag^t  for  tha  aaaia  aanaa  aa  tha  ona  &  whleh  tha  alaa  la  latarpoaed. 

AaaivncaaT  av  Acnoa  ar  Fobmbb  Acnoa  Paaoiaa^— Aa  aetloa  caanot  ba 

abadid  bgp  a  fataMr  aetta  paadlag  far  tha  aama  aaoae^  aalaaa  tha  partlaa 


ibov  aoB  Ocnnaansa  BuKsnavab^Tha  Aot  of  1850  laiatlaa  to  tha  aaateatinc 

of  alaetloaa  of  aaoaitr  offlaara.  lalataa  aalj  to  paraoaa*  aad  doaa  aot  apply 

to  olaetloaa  bald  la  a  oaaatj  for  atlaotlaa  a  eooaty  aaat 

CMMWAmam  Vocaa  Ghas  a»  BLacnoa  aoa  a  Gooarx  8a4T. —  Tha  Boacd  of 

\  af  a  aaaaty  la  tha  propar  aathorlty  to  eaaTaaa  tha  Totoa  caat 
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PolnU  decided. 

at  m  ipedml  eleetton  for  a  county  leatp  aad  to  declare  the  remltr  altbousb 
the  Act  proTidlnff  for  the  election  does  not  In  ezpreae  terms  make  them  so. 

DanHMiifATiosr  or  a  Boabd  ov  Supbktisobs  as  vo  tbb  Bbsult  or  am 
BuBcnoir  nor  Ooitclusxtb. —  The  determination  of  the  Board  of  Snpcr- 
Tlsors,  that  a  place  TOted  for  received  a  majority  of  the  Totes  cast  at  a 
special  election  for  a  connty  seat.  Is  pHma  foeie  erldence  of  the  fact  so 
determined,  but  Is  not  conclnilTe;  and  If  the  fact  was  not  as  determined. 
It  may  be  attacked  for  fraud  or  mistake,  and  the  tme  result  ascertained. 

CiirrAssiNo  Eli(XcnoK  Rvtosmb  kot  ▲  Judicial  Act. —  A  Board  of  Snperrl- 
sors,  la  caBTassing  Ihe  returns  of  an  ele^tlon^  and  declariac  the  result,  do 
not  act  In  a  judicial  but  In  a  ministerial  capacity. 

WaiT  ov  Manoatb. —  Proceeding  Iqr  mandamus  Is  the  proper  remedy  to  compel 
Judges  to  hold  their  Oourt%  and  toMly  ofllcers  to  keep  their  offices,  at 
a  county  seat 

SrFMSiCB  CousT  WILL  snn>  Ibsdbb  of  IfAct  vo  Diaxaici-  Gooar  won  Tbial. 
—  If  a  question  of  fact  upon  Issues  joined  arises  In  a  proceed Itig  by 
mandamus  coinmcnced  In  the  Supreme  Court  that  Court  wlH  vefier  the 
matter  lo  a  District  Court,  to  try  and  determine  the  special  fact  la  Issue, 
and  return  the  finding  to  the  Supreme  Court 

PABTU8  TO  PBP«'«tfiiNG  [W  aCAMnAMts.-^  In  a  proceeding  by  Mandamus  com- 
menced by  s  county  against  its  officers,  to  compel  them  to  hold  their 
offices  at  the  county  seat  in  which  an  issue  arises  as  to  which  of  two 
places  TOted  for  aa  county  aeat  recelTed  a  majority  of  the  Totas,  sae 
•  of  the  places  voted  for  cannot  appear  as  a  par^  to  the  action. 

.paivoitiiAHCs  or  a  Conpitiov  PsxcaDBirr  mambd  in  a  Law. —  If  one  of  the 
'  tooaditions  of  a  law,  sul^nfltttag  to  the  electors  of  a  eonaty  the  4|uestion 
whether  the  coonl7  seat  shall  remain  where  it  is  or  be  removed  to  a  place 
named  In  the  Act,  is,  that  prior  to  the  election  the  citlsens  of  that  place 
shall  raise  a  sum  of  money  named,  to  pay  expenses  of  removal,  and  to  be 
applied  In  erecting  county  buildings,  and  deposit  it  with  a  banking  firm  to 
be  designated  by  the  Board  of  Supervisors,  the  conditions  of  the  AeC  are 
complied  with.  If  the  money  Is  raised  and  tmdered  to  a  banktag  firm'  thus 
designated,  even  though  the  firm  refuse  to  receive  It  If,  after  such  refusal, 
the  money  Is  deposited  ?dth  another  banking  firm,  and  the  Board  of  Super- 
vbors  afterwards  ratify  It  they  make  the  depoeit  their  own  aet 

Law  to  sbmovk  Oodktt  Seat. —  If  a  law  provides  that  before  a  connty  eeat  is 
removed,  the  citizens  of  the  place  to  which  the  removal  is  to  be  made 
shall  raise  a  certain  sum  of  money  and  deposit  with  a  banking  firm,  to  be 
used  In  paying  expensea  of  removal  and  In  erecting  new  county  buUdlngs* 
and  the  money  Is  raised  and  deposited,  the  citlsens  raising  the  money 
cannot  designate  for  what  purpose  It  shall  be  applied,  for  the  law  has 
declared  the  purpose. 

Co^ftTSircTioir  or  I^aws. —  The  primary  rule  la  the  ooastractlon  of  laws  Is, 
to  so  read  them  as  to  give  force  and  effect  to  tiie  Intent  of  the  Legislature, 
and  Vhett  the  object  of  a  law  is  to  subserve  some  purpose  In  which  the 
public  are  interested,  Courts  will  hold  a  prorlsloa  to  be  maadatory  or 
directory,  as  will  best  subserve  that  purpose. 

Waiv>b  or  A  LrriBAL  CoiiPLiAilca  wmr  a  Law.**  The  people  ot  a  eenaty, 
m  their  <tuani  corporate  capaeTty,  may  waive  a  atrlet  <«oaptfaaee:  with  the 
letter  of  a  statute  passed  for  the  benefit  of  the  county,  provided  thete  has 
besn  a  substantial   compliance   with   Its  terms. 

Thb  application  for  the  writ  in  this  case  was  made  to  the 
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Supreme  Court  After  the  reference  to  the  District  Court  to 
tiy  the  special  issueB^  the  District  Court  returned  the  foUoiv- 
ing  as  the  questiooB  submitted  to  a  JBiy,  and  their  answers 
thereto: 

First — Did  the  citieens  of  San  Andreas,  in  the  County  <rf 
Calaveras^  contribute  die  sum  of  fifteen  thousand  dollars  in 
gold  or  silver  coin^  and  deposit  the  same  with  some  respon* 
sible  banking  firm  named  by  the  Board  of  Supervisors  of  the 
County  of  Calaveras,  as  a  fund  to  be  used  by  said  Board  of 
Superrisors  of  said  oounty,  or  a  majority  of  them,  in  defraying 
the  expenses  of  the  removal  of  the  county  seat  of  said  county 
and  towards  the  erection  of  the  necessary  eoimty  buildings  at 
the  Town  of  San  Andreas! 

Answer  —  No;  but  they  did  raise  said  sum  in  gold  and 
silver,  and  did  deposit  the  same  with  a  responsible  banking 
firm,  for  the  purpose  of  erecting  the  necessary  county  build^ 
ings  at  San  Andreas. 

Second —  If  you  answer  the  above  question  yea,  then  at 
what  date  was  such  money  cooAributed  and  deposited! 

Anstver — On  the  16th  day  of  May,  1863,  with  Donahoe, 
Balston  &  Go.,  of  the  City  of  San  Francisco. 

Third — By  what  mode  was  said  banking  firm  designated? 

Answer — The  Board  of  Supervisors  of  said  County  of  Cala- 
veras, by  an  entiy  in  their  minutes  of  their  session  on  the  8th 
day  of  May,  1863,  ordered  that  the  said  moneys  be  deposited 
with  the  banking  house  of  Davidson,  Bern  &  Co.,  in  San 
Francisco^  We  find  that  the  said  money  was  delivered  by  the 
citizens  of  San  Andreas  to  S.  B.  Stephens,  as  their  agent  for 
making  such  deposit ;  that  said  Stephens  took  the  same  to 
San  Francisco  and  offered  to  deposit  said  sum  with  said  firm 
of  Davidson,  Bern  &  Co.,  arid  the  said  firm  declined  to  receive 
the  same.  We  further  find  that  said  Stephens  telegraphed  to 
P.  W.  Cornwall,  one  of  the  said  Board,  sudi  fact,  and  ther^ 
upon  a  dispatdt  was  sent  to  said  Stephens  in  the  following 
terms:  '^San  Andreas,  May  18,  1868  —  B.  R  Stephens:  De- 
posit with  either  Banks  &  Oa,  Dcmahoe,  Balston  k  Co.,  Par- 
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rot  A  Oow,  TalUnt  &  Wilde^  Sather  &  Chureh,  He^t^di  & 
Burton,  or  Mark  Bnuiunagiin  &  Oo.  P.  W.  ConiwAll,  Qeorge 
Ck>]igdoiL''  That  ai^id  Cornwall  and  Congdon  were  at  Uiat 
time  two  of  the  members  of  said  Board  of  Supervisors;  thiU 
in  accordance  with  said  dispatch  said  Stephens  then  deposited 
tjie  9iim  with  Donahoe^  Rakton  &  Qo.^  therein:  named,  upon 
the  terms  and  conditions  contained  in  a  receipt^  qf,  which  the 
following  is  a  copy :  **  Exchange  and  Banking  House  of  Dona- 
hoe,  Ralston  &  Co.,  San  IVandsco,  (CaL,)  Ubj  19,  1863.-- 
Reoetved  of  S.  B.  Stephens,  of  San  Andreaa,  Calaveras 
Co«inty,  for  and  on.  hAiU  of  the  oitiflens  of  said  town,  the 
sum  of  fllt^en  thousand  doUara  ($15,000)  on  deposit^  in  United 
States  gold  coin,  said  subl  having  been  contributed  by  said 
citizens  to  be  used  as  a  fund  for  the  purpose  of  erecting  the 
neoessajy  county  buildings  at  San  Andreas;  said  sum  of 
fifteen  dumsand  dollars  ($15,000)  to  be  paid  over  to  the  Board 
of  Supervisora  of  said  Omnty  of  Calaveras^  provided  tiie 
county  seat  of  Calaveras  County  shall  by  law  be  located  at 
San  Andreas  aforesaid,  as  {Mrovided  by  an  Act  of  the  Legiala- 
tore  of  the  State  of  California,  approved  April  8,  1863.  The 
terms  and  ccmditions  of  the  deposit  being  that  we  will  pa; 
the  said  sum  of  $15,000  to  the  Board  of  Superviaors  of  said 
county  on  receipt  of  official  notice  from  the  County  Clerk  of 
the  removal  of  ^  county  seat  as  aforesaid.  And  if  said 
coonty  seat  shall  not  be  removed  from  Hokelumne  Hill  to 
San  Andreas,  as  provided  by  said  Act  of  the  L^slature,  then 
the  said  aum  of  $15,000  is  to  be  returned  to  Mr.  S.  B.  Ste- 
phena,  the  depositor,  (this  receipt  to  be  returned  to  tt»  prop- 
er)^ indorsed  on  the  payment  of  the  deposit,)  or  the  Board  of 
Supervisors.  Donahoe,  Ralston  &  Co."  That  on  the  19th 
day  of  February,  1864^  the  said  Board  of  Supervisors  entered 
upon  their  minntee  an  order  as  follows:  ^'And  it  is  further 
ordered,  tliat  after  such  removal  of  all  the  county  officials, 
together  with  all  books,  papers,  and  other  movable  pn^»erty 
belonging  to  the  CTounty  of  Calaveras^  shall  have  taken  place, 
and  t}i0  ooaa^  aoat  located  at  San  Andrea^  that  inunediately 
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thereafter  the  Ootmtj  Clerk  of  Cikveras  County  notify  the 
firm  of  Donaboe,  Balston  &  Co.  of  the  removal^' 

Fourth — -What  number  of  J  votes  was  cast  by  the  qualified 
electors  of  Calaveras  County  at  the  special  election  held 
under  the  Aet  of  the  Legislature  of  the  State  of  California, 
entitled  an  Act  to  submit  the  question  of  the  removal  of  the 
county  seat  of  Calaveras  Coun^  to  the  qualified  electors 
thereof,  approved  April  8,  1868 1 

Answer — Six  thousand  nine  hundred  and  fourteen. 

Fifth — Of  the  number  of  votes  so  cast,  idiat  number  of 
them  was  for  Mokelumne  Hill  for  county  seat,  and  what  num* 
her  was  for  San  Andreas  for  county  seat  t 

Af%9wer — ^For  Mokelumne  Hill,  three  thousand  tiuree  hun- 
dred and  forty-eeven;  for  San  Andreas,  three  thousand  five 
hundred  and  sixty-seven. 

The  seeond  t^inioyi,  that  of  Mr.  Justioe  RnonES,  was  deliv- 
ered  aftfer  the  return  of  the  findings  to  the  Supreme  Court. 
The  other  facts  are  stated  in  the  opinions. 

J7.  P.  Barber,  Cor  Petitioner,  aigued  that  the  Board  of 
Supervisors  had  power  to  canvass  the  votes  and  declare  the 
result,  although  the  Act  did  not  so  provide  in  terms,  because 
any  other  construction  would  render  the  Act  a  nullity,  and 
because  the  \Board  possessed  power  to  canvass  election  returns 
and  declare  the  result  by  the  general  law.  He  also  argued 
that  the  decision  of  the  Board  could  not  be  questioned  in  a 
ooUateral  proceeding,  and  could  only  be  impeached  in  a  direct 
proceeding;  and  cited  8  IS.  Y.  67;  People  v.  Supermears  of 
Oreene  Co.,  12  Barb.  217;  Bueher  v.  Sherman,  28  Barb.  691; 
Cloud  V.  SI  Dorado  Co.,  12  ^OaL  183;  El  Dorado  Co.  r. 
EUaner,  16  Cal.  144;  Wangh  v.  Ckauncey,  18  Cal.  11;  and 
Magee  v.  Supervieors  of  Caiaveras  Co.,  10  Cal.  876, 

8hafter,^0oold  A  DwvneUe,  for  Defendants,  argued  that  the 
determination  of  the  Boal*d  of  Supervisors  as  to  the  number  of 
^ptoe  oasl^  mid  ior  wliieh  place  east,  was  not  a  judicial  but  • 
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ministerial  act;  and  cited  Ctshing's  Law  aad  Practioe  of 
Legislative  Assemblies^  Sec.  140.  They  contended  that  the 
defendants  were  not  parties  to  the  proceedings  of  the  Board 
of  Supervisors,  and  were  not  bound  by  them. 

They  also  argued  that  the  Acts  concerning  contested  elec- 
tions were  totally  inapplicable  to  this  election,  and  applied 
only  to  offices  and  officers. 

They  further  argued  that  the  result  arrived  at  by  the  Board 
of  Supervisors  could  be  inquired  into  by  a  collateral  proceed- 
ing, and  that  such  was  the  case  in  all  legislative  bodies,  the 
practice  being  to  consider  the  certificate  of  election  only  prima 
facie  evidence ;  and  cited  Gushing,  Sec  142 ;  and  10  CaL  376. 
They  contended  that  in  quo  warranto  the  validity  of  an  elec- 
tion was  only  collaterally  involved,  and  yet  the  Court  in  that 
proceeding  would  go  behind  the  declared  result,  and  ascertain 
what  the  real  vote  was. 

Upon  the  point  that  the  Oourt  could  go  behind  the  deter- 
mination of  the  Board,  they  cited  People  v.  Hopson,  1  Denk)^ 
574;  3  Johnson's  Cases,  79;  and  People  r.  Van  Slyde,  4 
Conn.  297. 

Upon  the  point  that  the  duties  of  the  Board  were  ministe- 
rial, they  cited  Plymouth  v.  Painter,  17  Conn.  585 ;  and  Pow^ 
ler  V.  Bebee,  9  Mass.  231. 

E.  P.  Barber,  Cojfroth  £  Spaulding,  and  W.  J.  Oatetofood, 
for  Petitioner,  upon  motion  for  peremptory  writ  of  mandate 
after  the  return  from  the  District  Court,  argued,  that  if  the 
verdict  of  the  jury  showed  that  there  had  not  been  a  literal 
compliance  with  the  Act,  still  the  object  and  intention  of  the 
Legislature  should  not  be  defeated.  That  the  intention  was 
to  enable  the  people  of  Calaveras  County  to  change  their 
county  seat,  and  that  the  omission  by  the  dtizens  of  San 
Andreas  to  perform  some  act  should  not  defeat  the  expressed 
wishes  of  the  majority  of  the  people,  and  that  the  Act  should 
receive  a  liberal  construction  for  the  purpose  of  carrying  out 
the  popular  will.  They  also  contended  that  a  strictly  techni- 
eal  compliance  with  a.  oondition  precedent  was  not  necessaaiy 
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to  vest  a  ri^t;  and  cited  4  Barb.  614;  8  Sand.  Snp.  Ct  R 
151 ;  and  Peopie  r.  Supervisors  of  Biehmond,  22  How.  Pr.  B. 
876. 

They  also  argued  that  the  oaily  condition  required  of  the 
inhabitants  of  San  Andreas  was  to  deposit  the  sum  of  fifteen 
thousand  dollars  in  the  manner  shown;  that  this  signified 
their  acceptance  of  the  pronsions  of  the  Act,  and  that  it  then 
lay  with  the  Board  of  Supervisors  to  ma^  the  necessary 
appropriation  of  the  funds. 

Oeorge  Qadwalader^Oft  Defendants^  argued  that  the  law 
making  Mokelumne  afW  the  county  seat  was  not  to  be  deemed 
repealed  imtil  San  Andreaa  strictly  complied  with  the  condi- 
tions imposed  on  her  by  law,  as  these  were  conditions  prece- 
dent; and  cited  I  Washbume  on  Beal  Property,  448;  Brarman 
r.  Medck,  10  Cal.  108 ;  and  2  Dallas,  317. 

He  argued  that  the  ccmdition  that  San  Andreas  should 
deposit  the  money  with  a  banking  firm  designated  by  the 
Board  of  Supervisors,  was  as  obligatory  as  that  San  Andreas 
should  get  a  majority  of  the  votes.  He  also  argued  that  the 
ratification  of  the  place  of  deposit  by  the  Board  having  taken 
place  after  the  election,  that  it  was  void  under  the  Act,  which 
made  it  obligatory  on  the  Board  to  designate  the  banking 
house  before  the  election;  and  cited  Story  on  Agency,  Sees. 
251--440 ;  Taylor  v.  Bohmaon,  14  OaL  401 ;  and  Beals  v.  AVUn^ 
18  Jolms.  863. 

He  also  argued  that  the  receipt  taken  from  Donahoe^  Rals- 
ton k  Co.  limited  the  use  to  be  made  of  the  money  by  the 
Board  of  Supervisors  to  the  erection  of  county  buildings,  and 
thus  deprived  the  Board  of  the  power  of  using  it  also  to  pay 
the  expenses  of  removal,  aa  required  by  the  Act,  and  that  this 
was  a  violation  of  the  law. 

Upon  liie  point  of  a  strict  compliance  with  conditions  pre- 
eedent,  he  cited  9  Wend.  227;  8  Cowen^  18;  1  Hill,  612;  19 
Jolmsoi^  68;  and  6  Oowaot  687. 
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By  the  Court,  OmtBirr,  O.  J.:  ' 

.  The  County  of  Calaveras  by  its  Board  of  Bupervison  mads 
and  filed  a  petition  for  a  mandamus  to  be  directed  to  &  W. 
Brockway,  District  Judge  of  the  Eleventh  Judicial  District, 
which  includes  said  county,  and  llie  following  named  officers 
of  said  county,  to  wit:  James  Barclay,  Coonty  Judga; 
George  C.  Tiyon,  Sheriff;  .William  E.  Dakin,  County  Clerk; 
and  Charles  Faville,  County  Treasurer,  commanding  the  Dis* 
trict  Judge  to  hold  Hie  District  Court  for  said  county,  and  the 
County  Judge  to  hold  the  County  Coosl  of  sud  county  at  the 
Town  of  San  Andreas,  in  said  county,  fiid  also  commanding 
the  other  several  county  officers  named  to  hold  and  keep  their 
respective  offices  at  said  Town  of  San  Andreas. 

On  the  8th  of  April,  1863,  the  L^slature  passed  m  Act 
entitled  '^An  Act  to  submit  the  questioE  of  the  removal  of  the 
county  seat  of  Calaveras  County  to  the  qualified  voten  there- 
of." This  Act  provided  t2iat  on  the  fourth  Monday  of  May 
following,  tihe  qualified  voters  of  the  county  might  vote  upon 
the  queegtion  of  the  locality  and  the  establishing  of  the  coan^ 
seat,  and  determine  by  a  majority  of  all  the  votes  cast  on  the 
question,  whetiier  the  county  seat  diould  be  and  remain  at 
Mokelumne  Hill,  which  was  then  the  county  seat  of  the 
county,  or  should  be  removed  to  the  Town  of  Saa  Andreaa; 
and  that  if  it  should  appear  from  the  returns  of  the  eleetioii 
that  the  Town  of  San  Andreas  received  a  majority  of  aU  the 
votes  cast  on  the  subject,  then  that  town  should  be  and 
remain  the  county  seat  of  the  county.  The  Act  further  pro- 
vided that  upon  such  a  result,  the  Board  of  Supervisors  of  die 
county,  or  a  majority  of  them,  should  within  six  months  there- 
after make  the  necessary  prxyvisions  for  the  removal  of  all 
books,  papers,  furniture  and  other  movable  property  of  tfie 
county,  to  the  Town  of  San  Andreas,  and  shrald  seouve  suit- 
able buildings  and  offices  in  which  to  transact  the  bosiitieas  of 
the  county;  and  that  after  that  date,  all  officers  required  fay 
law  to  reside  at  the  county  seat,  should  reside  and  keep  their 
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offices  at  the  Town  of  San  Andrea^;  provide  that  the  citi- 
zens of  San  Andreas  would,  on  or  before  the  election  provided 
for  in  the  Act,  contribute  the  sum  of  fifteen  thousand  dollars 
in  gold  or  silver  coin,  and  deposit  the  same  with  some  respon- 
sible banking  firm,  to  be  named  by  the  Board  or  a  majority  of 
them,  in  defraying  the  expenses  of  the  removal  of  said  county 
seat,  and  towards  the  erection  of  the  neoessyuy  county  build- 
ings at  the  Town  of  San  Andreas;  and^  provided  further,  that 
responsible  parties  of  the  Town  of  San  Andreas  should  enter 
into  and  execute  bonds  satisfactory  to  the  Board  of  Supervi- 
fiors  or  a  majority  of  them,  to  provide  necessary  temporary 
buildings  free  of  cost  or  expense  to  the  county  for  the  use  of 
the  officers  thereof.  The  Act  f urtiher  provided  that  if  it  should 
appear  from  the  election  returns  that  Mokelumne  Hill  received 
the  majority  of  all  the  votes  cast,  it  should  remain  the  county 
seat  of  the  county,     (Laws  1868,  p.  228«) 

The  petition  sets  forth  thi^t  an  election  was  had  as  provided 
by  the  Act,  and  that  the  result  of  it  was  that  of  the  votes  cast 
at  such  election  a  large  majority  was  in  favor  of  locating  and 
establishing  the  county  seat  of  Calaveras  County  at  the  Town 
of  San  Andreas,  and  that  this  veault  was  duly  determined  and 
declared  by  the  Board  of  Supervisors.  It  is  also  all^gjed  by 
the  petition  that  the  conditions  stated  in  Ibe  several  provisos 
of  the  Act  set  forth  were  duly  performed,  and  that  each  of  tfaa. 
officers  named  had  been  notified  that  the  Town  of  San  Andreas 
was  the  county  seat  of  the  county;  and  that  the  Judges  had 
been  required  to  hold  their  respective  Courts  at  such  town, 
and  that  the  other  officers  had  been  required  to  keep  their 
offices  there,  but  that  notwithstanding  each  of  them  had 
refused  to  comply  with  such  request  The  petitioners  then 
pray  that  an  alternative  writ  of  mandamus  may  issue,  etc 
This  writ  was  issued  and.  the  respondents  appeared  and 
answered,  showing  as  cause  why  a  writ  of  peremptory  man* 
damns  should  not  be  issued. 

1.  It  is  denied  that  the  sum  of  fifteen  thousand  dollars  in 
gold  or  silver  coin  was  contributed  or  deposited  as  required  by 
the  Act  of  April,  1863. 


334  Calavebas  County  t;,  BeockWat.    '    CSiip.  Ct 


Opinion  of  the  Court  —  Cart«j,  C  J. 


2.  It  is  denied  that  the  banking  firm  with  which  it  is  alleged 
in  the  petition  the  money  was  deposited,  was  named  by  the 
Board  of  Supervisors,  or  a  majority  of  them,  as  the  firm  with 
which  the  money  should  be  deposited;  but  it  is  averred  that 
the  Board  named  another  banking  firm  for  the  purpose,  and 
tiiat  the  order  to  such  effect  was  entered  in  the  minutes  of 
the  proceedings  qf  the  Board;  and  further,  that  the  mcHiey 
never  was  deposited  with  .the  banking  firm  named« 

3.  It  is  admitted  that  responsible  residents  of  the  Town  of 
San  Andreas  had  executed  bonds  in  the  sum  specified  in  the 
petition,  which  was  satisfactory  to  the  Board  of  Supervisors, 
or  a  majority  of  them,  to  provide  necessary  temporary  build- 
ings, free  of  cost  or  expense,  to  the  county,  for  the  use  of  the 
officials  thereof;  but  it  is  then  alleged  that  such  buildings 
have  not  been  provided  free  of  cost  or  expense  to  the  county 
— and  in  connection  therewith  it  is  averred  that  the  bonds 
executed  were  null  and  void,  because  the  same  do  not  comply 
with  the  provisions  of  the  Act  passed  in  April,  1863,  but  it 
is  not  stated  wherein  they  fail  to  oomply  with  the  provisiond 
of  the  Act 

'  4.  It  is  admitted  that  on  the  second  Monday  after  the  dee- 
tion  the  Board  of  Supervisors  proceeded  "  to  open  the  returner 
and  estimate  a  portion,  but  not  all  of  the  vote  of  said  county, 
f(Hr  and  against  the  propositions  referred  to  in  the  plaintiffs' 
petition,  and  did  then  and  there  adjudge  and  declare  the  result 
of  said  election  to  be  as  stated  in  said  plaintiffs'  petition,  and 
did  also  declare  that  San  Andreas  had  received  the  largesli 
dumber  of  votes  cast  in  said  county  at  said  special  election 
for  county  seat,  and  that  said  declarations  were  entered  by 
the'  Clerk  of  said  Board  upon  its  records.  But  said  defend- 
ants aver  that  said  estimate  so  made  by  said  Board  of  Super- 
visors of  the  vote  cast,  and  the  declaration  and  adjudication 
by  said  Board  so  made,  was  false  and  fraudulent,  and  in  ff aud 
of  the  returns  and  the  rights  of  the  voters  of  said  county. 
That  the  entry  of  said  adjudication  and  declaration,  as  afon? 
3ai4  by  the  Clerk  of  said  Board  upon  the  records  of  said 
Board,  wtts  and  is  fraudulent,  and  in  fraud  of  the  returns  of 
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said  election  and  the  rights  of  fhe  voters  of  said  county;  and 
that  said  declaration  and  adjudication  \vas  and  is  untrue  and 
false  in  fact'* 

5.  It  is  denied  that  the  Board  of  Supervisors  did  at  any 
time  after  said  election  **  estimate  the  entire  vote  of  said 
oounly  cast  at  said  si)ecial  election  for  and  against  the  propo- 
sitions stated  in  plaintiffs'  petition.'' 

6.  It  is  averred  that  from  the  election  returns  from  all  the 
precincts  of  the  county,  where  polls  were  legally  opened  and 
held  at  such  election,  it  appeared  that  the  whole  number  of 
▼otes  cast  in  the  county  was  seven  thousand  nine  hundred  and 
one  votes,  and  that  of  the  number  of  votes  so  cast  Mokelumne 
Hill  received  for  county  seat  four  thousand  and  four  hundred. 

7.  It  is  averred  that  at  the  time  the  petition  was  filed  and 
when  the  answer  was  made,  ^^two  suits  were  pending  in  the 
District  Court  of  the  Eleventh  Judicial  District,  for  the 
Coiinty  of  Calaveras,  involving  the  same  principles  and  issues 
raised  in  this  proceeding,  and  that  said  suits  are  now  being 
prosecuted  in  said  District  Court,  and  when  terminated  will 

^be  a  final  adjudication  of  the  question  whether  San  Andreas 
or  Mokelumne  Hill  is  the  county  seat  of  Calaveras  County.'' 

By  the  answer  the  defendtots  controvert  the  power  and 
authority  of  the  Board  of  Supervisors  to  open  the  returns  or 
to  estimate  the  vote  cast  at  the  election  named,  or  to  declare 
Ihe  result  thereof.  They  also  raise  the  question  of  the  consti- 
tutionality of  the  Act  of  April,  1863,  on  the  ground  that  it 
was  submitting  to  the  electors  at  the  polls  the  exercise  of 
legislative  functions. 

Another  point  raised  by  the  answer  is  in  the  nature  of  a 
demurrer,  objecting  that  the  petition  does  not  set  forth,  nor 
does  it  appear  therefrom,  that  of  the  votes  cast  for  county 
seat  at  said  election,  the  Town  of  San  Andreas  received  a 
majority,  or  that  it  so  appears  from  said  returns. 

To  so  much  of  the  answer  as  is  above  stated  as  the  fifth  and 
sixth  subdivisions  of  it,  the  plaintiff  had  demurred  on  the 
ground  "  that  said  allegations  furnish  no  defense,  wholly  or  in 
party  to  said  petition^  and  that  the  same  are  insufilcient  for 
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the  reason  that,  k  being  allied  in  said  petition  that  the 
Board  of  Supervisors  had  canvassed  the  returns  of  said  election 
pursuant  to  law  and  declared  the  result  thereof,  their  adjudi- 
cation cannot  be  attacked  collaterally  except  for  fraud." 

The  petitioners  also  have  moved  the  Court  to  strike  out 
the  portions  of  the  answer  which  are  to  the  effect  that  the 
declaration  and  determination  of  the  Board  was  untrue  and 
false  in  fact  as  to  the  number  of  votes  given  for  the  location 
of  the  county  seat;  and  also  as  to  the  pendency  of  actions  in 
the  District  Coiirt  of  the  Eleventh  Judicial  District,  involv- 
ing, as  the  defendants  allege,  the  same  principles  raised  in 
this  proceeding. 

The  objection  of  the  defendants,  which  is  in  the  nature  of  a 
demurrer  to  the  petition,  is  overruled  for  the  reason  that,  in 
our  opinion,  the  petition  states  facts  which  if  true  entitle  the 
petitioners  to  the  remedy  and  relief  which  they  have  sought. 

The  motion  of  the  petitioners  to  strike  out  the  portion  of 
the  answer  relating  to  the  pendency  of  actions  in  the  District 
Court,  involving,  as  the  defendants  allege,  the  same  principles 
and  issues  raised  in  this  proceeding,  is  granted,  for  the  rea-^ 
sons — ^first,  that  the  writ  of  mandamus  is  a  higjh  prerogative 
writ  issuing  in  the  name  of  the  soveireign  power,  to  abate  or 
bar  which  a  plea  that  another  action  is  depending  for  the 
same  cause,  is  not  available  (3  Black.  Com.  110;  Comyn  Dig. 
H.  24) ;  second,  the  answer  does  not  show  ihBt  the  cause  of 
action  involved  in  the  actions  pending  in  the  District  Court 
are  the  same  as  in  this  proceeding  (Archbold's  Civil  Pleading, 
294,  295).  Besides  which,  it  appears  that  such  actions  are 
brought  by  plaintiffs,  who  are  not  the  petitioners  in  this  pro- 
ceeding, and  that  only  three  of  the  defendants  in  this  case  are 
defendants  in  those  actions.  (1  Saunders'  Pleading  and  Evi- 
dence, 21,  22.) 

The  motion  of  the  petitionean  to  strike  out  the  portions  of 
the  answer,  to  the  effect  that  the  declaration  and  determina- 
tion of  the  Board  was  imtrue  and  false  in  fact  as  to  the  num* 
ber  of  votes  given  for  the  location  of  the  county  seat,  is 
denied;  and  the  petitioners'  demurrer  to  the  portion  of  the 
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answer  before  specified  is  orermled,  for  the  leasons  wliicb 
appear  in  the  subseqiieiiit  portion  of  this  opinion. 

It  18  contended  on  tiie  part  of  the  petitaoners  that  the  deci^ 
Bion  and  determination  of  the  Board  of  Supervisors^  as  a  Board 
of  Canvassers,  is  of  the  oharacter  of  a  judgment^  which  cannot 
be  impeached  collaterally;  Hiat  the  cmly  remedy  open  to  the 
parties  aggrieved  by  its  action,  if  a  wrong  was  done,  was 
nnder  the  Act  providing  for  contesting  elections.  (Laws  1850, 
p.  106,  Sec.  51.)  By  reference  to  the  fifty-first  section  of  the 
Act  of  1850,  to  whidi  oar  attention  has  been  diiected  by  the 
petitioners'  counsel,  it  will  be  seen  Use  contesting  of  an 
election  tlierein  specified  relates  to  the  right  of  any  penoo 
declared  duly  elected  to  an  office  to  be  exercised  in  and  for  a 
ooimty.  In  this  ease  there  is  not  nor  coold  there  have  been 
any  such  contest^  because  no  office  is  inrolvedi 

Assuming^  as  we  think  may  properly  b^  done,  that  the 
Board  of  Supervisors  was  the  proper  authority  to  canvass  the 
▼otes  cast  at  the  special  elecdob  respeottng  the  location  and 
estabUsfament  of  the  county  seat,  and  to  dedare  the  result  at 
such  election,  it  does  not  therefore  follow  that  their  detenni- 
nation  was  conchmve,  though  in  the  fini  instance  it  stands  as 
prima  faeU  evidence  that  ^nt  result  was  as  deeiarad. 

In  tiie  case  of  the  People  ▼•  Van  Blyeh,  4  Oow.  Sd7,  an 
information  in  the  nature  of  a  guo  ic^ommio  was  filed  a^nst 
the  defendant  diaiging  him  with  having  intraded  into  the 
office  of  Sheriff,  in  oonsequenoe  of  the  unlawful  deeinon  "of  tiie 
Connly  Boaard  of  Canvassers  in  his  favor.  The  Oasvassers 
had  convened  in  pursuance  of  a  statute,  and  organised  as  a 
Soard  of  Counly  Oanvasaers,  and  determined  that  the  defend* 
ant  had  received  for  the  office  of  Sheriff  a  majority  of  the  votes 
cast,  and  it  was  thereupon  determined  &at  he  was  duly 
elected.  The  statute  from  which  the  authority  was  deriv^ 
provided  that,  upon  the  township  returns  of  votes  given  for 
members  of  Assembly  and  county  officers,  tiie  Board  should 
proceed  to  determine  wbat  person  or  persons  had,  by  the 
greatest  number  of  to^  been  duly  elected  to  eacli"f<ef  the 
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oSfeeo  mentioned  in  sach  returns  (2  N.  Y.  Be^.  Stat  140,  Sec 
10).  In  argument  the  oounsel  for  the  defendant  maintained 
that  when  the  Board  determined  that  the  defendant  was 
elected  Sheriff,  auoh  deteirminatian  was  judicial  in  its  diarac- 
ter  and  was  as  binding  and  oondusive  as  a  judgment  in  a 
Court  of  justicei  But  in  respect  to  this  position,  Mr.  Justice 
Woodworth  said :  "  It  was  contended  on  the  argum^it  that 
the  decision  of  the  Board  of  Canvassers  was  oondusivOy  until 
reversed;  and  could  only  be  reviewed  by  certiorari.  This 
objection  cannot  prevail  The  duties  of  tiie  Canvassers  are 
ministerial.  They  are  required  by  the  Act  to  attend  at  the 
Clerk's  office,  and  calculate  and  ascertain  the  whole  number 
of  votes  given  at  any  election,  and  certify  the  same  to  be  a 
true  eanvass.  This  is  not  a  judicial  aet^  but  merely  minis^ 
terial.  They  hate  no  power  to  controvert  the  votes  of  the 
electors.  If  they  deviate  from  the  directions  of  the  statute, 
and  certify  in  fayor  of  a  Sheriff  not  elected,  he  is  liable  to  be 
ousted  by  information.  The  trial  is  had  upon  the  right  of  the 
party  holding  the  ofBoe.  The  certificate  is  not  conclusive. 
.The  Court  will  decide  upon  an  examination  of  all  the  facts." 
This  jseems  to  us  to  be  applicable  to  the  ease  at  bar,  and,  in 
our  judgment,  ie  a  sound  exposition  of  the  law  on  the  ^ject, 
(See'.also  FeopU  v/Opolc,  4  Selden,  70.) 

The  determination  of  the  Bourd  of  Supervisors  that  the 
Town  of  San  Andreas  bad  received  a  majority  of  all  the  votes 
oast  is  prima  facie  evidence  oi  the  fact  so  determined,  bnt^  like 
all  other  prima  facie  evideiace,  it  must  be  regarded  as  open  to 
oontrddiction  ;^  and  if  the  fact  be  otherwise  tiian  as  detennined 
by  the  Board,  it  would  be  an  unjust  denial  of  the  rights  of 
the  eteotoSbs  of  the  county  to  shut  the  door,  against  all  remedy 
for  the  redress  of  the  wrong.  If  San  Andreas  was  elected,  and 
thereby  established  as  the  county  seat  of  Calaveras  County,  it 
was  by  the  expressed  wiU  of  a  majority  of  the  electors  who 
voted',  and  not  by  the  determination  or  certificate  of  the  Board 
of  Supervisors.  If  a  false  estimate  of  the  number-  of  votes 
cast  for  the  respective  places  was  made  and  announced  by  the 
Board,   whnther   intentionally  or  otherwise,   justice  demands 
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that  the  injured  party  or  portton  of  the  eitiaenis  of  the  county 
should  have  the  opportunity  of  making  it  manifest^  and  of 
having  the  true  reeidt  ascertained  and  determined. 

The  objection  of  the  defendants  that  the  petitioners  are  not 
without  a  speedy  and  adequate  remedy  other  than  by  man- 
damus cannot  prevail  In  our  judgment,  the  proceeding  by 
mandamus  is  the  only  adequate  and  effective  remedy  open  to 
the  petitioners. 

As  the  case  stands  upon  the  issues  joined  it  is  necessary 
before  we  can  proceed  to  render  a  final  judgment,  that  a  trial 
of  such  issues  should  be  had  before  a  jury  or  before  some 
Court  competent  to  hear  and  determine  the  facts  concerning 
whidb  the  parties  are  at  issue.  We  therefore  order  and  direct 
the  case  to  be  referred  to  the  District  Court  of  the  Sixth  Judi* 
cial  District  in  and  for  the  County  of  Sacramento,  to  try  the 
case  before  a  jury,  or  without  a  jury  if  the  parties  so  agree, 
and  to  render  and  return  to  this  Court  at  the  earliest  practica- 
ble day  a  specisd  verdict  of  the  jury  tiiat  may  be  impanelled 
and  sworn  to  try  the  issues  sdbmittod  to  them,  or  the  special 
findiiig  of  the  Court  on  such  issues,  in  case  a  jury  trial  thereof 
shall  bo  wuved  by  the  parties.  The  issues*  to  be  tried  and 
found  by  the  Court  or  jtiry  shall  be  as  follows;       . 

flf9t^-*-*Did  the  cituwns  ot  San  Andreas  in  the.  Coimty  oi 
Calaveras  oontribute  the  sum  of  fifteen  thousand  dollars  in 
gold  or  fidlver  coin^*  and  deposit  the  .saane  with  some  respbnsi^ 
ble  banking  firm  named,  by  the  Board' of  Supervisors  of  the 
county,  as  a  fund  to  be  useki  by  sidd  Board  of  Supervisors,  or 
a  majorily  of  them,  in  defraying  the  expenses  of  :the  removal 
of  the.  county  seat^  and  towavd  the  erection  of  the  necessary 
county  buildings  at  the  Town  of  San  Andreas  ?  and  if  tbp 
finding  or  verdict  be  in  the  affirmative  to  the  above,  then  at 
what  date  traa  such  money  contributed,  'and  with  what  bank- 
ing firm  WAS  it  deposited,  and  by  what  mode  was  such  bank- 
ing firm  designated  t 

Second  —  What  number  of  votes  was  cast  by  the  qualified 
eleetors  of  Cledaveras  County  at  the  special  election  held 
under  the  Act  of  the  Legislature  of  the.  State  of  OalilonKi% 


840  CtAULTXBAs  CoxTiinT  1^.  Bbookwat,        [Sup.  Ot 

Oplnton  of  t^«  OfturtRhodM,  I. 

entitled  ^'An  Act  to  sobmit  the  question  of  the  Temoval  of 
the  county  seat  of  Calaveras  County  to  the  qualified  votere 
thereof/'  approved  April  8th^  1863 1  and  of  the  munber  of 
votes  80  easty  what  ntunber  of  them  was  for  ^'Mokelnnme 
Hill "  for  county  seat^  and  what  number  was  for  ^^  San  An- 
dreas" for  couniy  seat?  And  it  is  farther  ordered  ihat  m 
copy  of  this  opinion  and  order  be  made  and  certified  by  the 
Clerk  of  this  Court,  and  that  the  same  be  filed  in  the  office  of 
the  Clerk  of  the  District  Court  to  which  the  above  iflsnes*  are 
referred  to  be  tried* 

After  the  return  of  the  findings  from  the  District  Oomrt^  and 
•on  motaon  of  both  parties  for  judgment  tjiereon,  the  foUowing 
opinion  was  ddivered. 

By  the  Oourt^  RHonss,  J.: 

It  is  proper,  in  approadiing  the  questions  to  be  determined 
in  this  esse,  to  have  a  correct  idea  as  to  who  are  the  parties  to 
the  action,  for  we  may  thus  be  materially  assisted  in  the  deter- 
mination of  most  of  the  points  presented.  One  of  the  counsel 
professes  to  appear  for  the  Town  of  Hc^elumne  Hill  as  a 
defendant  to  the  antioii,  but  this  is  erroneous.  Keitber  that 
town  nor  its  citiseiiB  are  pattieB  to  tlie  soit^  nor  are  tliey,  in 
legal  contemplation,  any  more  interested  in  the  results  of  the 
controversy  than  are  the  citizms  of  any  othsr  portion  of  the 
eounty.  The  suit  is  brought  against  die  District  Judge  and 
certain  of  the  couniy  officers  of  Calaveras  OoimlTf,  by  the 
county  in  its  a^^egate-^  its  qtuui  corporate — capacitjr.  The 
people,  represeuited  in  the  matter  by  the  Board  of  Supervisors^ 
are  the  real  plaintiffs  in  the  action. 

The  questions  to  be  considered  all  relate  to  the  fund  of 
fifteen  thousand  dollars,  required  by  section  two  of  the  Act  to 
be  raised  by  the  citizens  of  San  Andreas;  no  questions  b^ng 
made  in  respect  to  the  correctness  of  the  finding  of  the  jury, 
that  a  majority  of  the  voties  were  ca^t  in  favor  of  San  Andreas. 
Both  parties  move  for  judgment  on  the  vwdict     The  defend^ 
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ants  iasiBt  thiit  the'^erdiet  is  uxft  suffioieaf  to  estsfle  thb  plain- 
tiff to  judgment,  becauM  it  8howB:  Ist — liiat  die  monej  was 
not  deposited  with  a  banking  ibm  designated  l^  the  Board  of 
Supervisors;  3d— diat  the  use  of  the  fund  was  limited  bj  die 
citizens  of  San  Andreas  to  the  erection  of  oonnty  buildings; 
and  3d — that  the  monej  was  so  deposited  that  no  eontrol  over 
it  was  vested  in  the  Board  of  Supervisors. 

The  citizens  of  San  Andreas  contributed  the  monej  to  con- 
stitute the  fund,  and  then  the  duty  devcdved  upon  the  Board 
of  Supervisors  to  name  some  responsible  banldng  firm  with 
whom  it  was  to  be  deposited;  and  in  proceeding  to  execute 
that  duty  they  named  a  firm  that  refused  to  receive  it.  The* 
fault  was  theirs,  not  that  of  those  who  had  oontributed  the 
money;  It  was  incumbent  on  the  Board  to  designate  a  banb* 
ing  firm  that  would  receive  the  money  on  dqposit,  and  die 
contributors  were  not  required  to  ascertain  whether  the  firm 
named  would  receive  it,  and  much  less  was  it  thiair  dtatj  to  go 
in  search  of  another  banking  firm  who  would  receive  it,  and 
who  would  be  acceptable  to  the  Board.  .It  could  not,  widi 
any  plausibility,  be  contended  diat  if  every  banking  firm,  in 
the  State  had,  on  the  application  of  die  Board,  refused  to 
receive  the  deposit,  the  Act  providing  for  the  electioii  wonM 
have  become  null  and  void  of  effect;  nor  ean  the  same  thing 
be  claimed  because  the  only  firm  named  refused  to  receive  the 
money.  The  finding  shows  an  offer  to  perform  on  the  pa-^t  of 
the  citiiEens  of  San  Andreas,  and  that  satisfies  all  the  req^^re* 
ments  of  the  law  in  respect  to  the  partieular  place  of  depc  sit» 
Sesidcs  this,  the  Board,  by  dieir  order  of  the  19th  of  Fetni* 
ary,  1864,  ratified  the  selection  of  the  banking  firm  by  che 
contributors  of  the  money,  and  made  it,  in  effect,  their  tws 
act 

The  Becond  objection  is  untenabl&  The  eitisens  of  1^  in 
Andreas  raised  the  fund  required  by  the  Act^  and  upon  d)  .^ir 
depositing  it,  or  offering  to  deposit  it,  they  had  no  furt  ler 
power  or  control  over  it,  in  ease  the  election  resulted  f  a  or^ 
ably  to  San  Andreas.  They  had  neither  the  right  nor  He 
power  to  designate. die  purpoBC  to  which  it  should  be  afipliedt; 
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The  Act  declftres  it  to  be  a  fond  to  be  used  by  the  Board  for 
die  purpofies  therein  specified,  and  not  a  fund  to  be  expended 
as  the  contaributors  should  direct  By  contributing  the  money 
and  offering  to  deposit  it  with  the  banking  firm  named,  they 
manifested  the  purpose  for  which  the  fund  was  raised — ^that  is, 
to  constitute  a  fund  to  be  used  according  to  the  proviaions  of 
the  Act 

There  is  nothing  in  the  verdict,  as  we  understand  it,  to 
support  the  third  objection.  The  oontributoirs  were  not 
required  to  deposit  the  fund  in  the  name  of  the  Board,  but  it 
was  sufficient  if  it  was  so  deposited,  that  ike  Board  could  use 
it  for  the  purposes  contemplated  in  the  Act  This  the  Board 
could  do,  under  the  terms  of  the  receipt  given  by  the  bankers, 
when  the  county  seat  should  be  located  at  San  Andreas.  It 
was  so  located,  when  it  appeared  ^'from  the  returns  of  said 
election  that  the  Town  of  San  Andreas  has  received  a  major- 
ity of  all  the  votes  cast. for  the  county  seat''  The  loca- 
tion is  a  very  different  thing  from  the  removal  of  the  books, 
papers,  etc.,  for  which  the  Board  are  by  the  same  section 
(section  two)  directed  to  make  provision.  When  the  banking 
firm  should  be  notified  of  such  removal — and  there  is  nothing 
improper  in  requiring  the  Clerk  to  give  the  notice-'4lis  Board 
would  be  entitled  to  the  money,  and  they  were  not  entitled  to 
it  before  that  time. 

Another  view  may  be  taken  of  the  case.  It  was  intended 
by  the  L^slatnre,  to  give  the  citizens  of  that  county  the 
power  to  determine  at  which  «l  the  two  towns  the  county 
seat  should  be  located,  and  in  order  that  all  the  expenses  ci 
tlie  removal  of  the  county  seat  to. San  Andreas,  if  the  removal 
should  be  determined  upon,  should  not  become  a  county 
charge,  it  was  provided  that  the  town  should  contribute  fifteen 
thousand  dollars  for  that  purpose,  and  the  election  was  not 
authorized  unless  that  sum  was  raised,  and  deposited  so  as  to 
be  subject  to  the  control  of  the  Board  of  Supervisors  for  that 
purpose.  That  was  the  substance  of  tiie  condition  to  be  per- 
formed on  the  part  of  San  Andreas  in  respect  to  the  money, 
and  all  else  was  merely  a  ^matter  of  form  and  not  of  substance. 
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The  primaiy  rale  in  the  coB6tructi(m  of  statutes  is  to  so  read 
fliem  as  to  give  force  and  effect  to  the  intent  of  the  Legisla- 
ture ;  and  when  the  object  of  the'  Aot  is  to  snbsenre  some 
ptitpose,  in  whidi  the  pubUc  are  interested,  OouTts  -will  hold 
a  provision  to  be' mandatory  or  directory  as  will  best  subseire 
that  purpose^  if  it  will  reasonably  bear  Siuch  oonstmction. 
(See  Smith's  Com.,  Sec  670  and  following,  and  cases  cited.) 
Reading  the  first  provision  of  section  two,  according  to  the 
rule  as  contended  for  by  the  defendants,  and  holding  every 
provision  mandatory,  we  will  arrive  at  this  result:  If  any  one 
but  a  citizen  of  San  Andreas  should  assist  in  making  up  the 
fifteen  thousand  dollars,  or  should  deposit  the  fund  elsewhere 
than  with  a  bdnking  firm,  or  if  the  Board  should  neglect  or 
refuse  to  name  the  firm,  or  if  the  firm  named  should  refuse  to 
accept  the  fund  on  deposit,  the  Act  would  fail,  and  the  citizens 
be  deprived  of  the  privil^e  of  selecting  their  county  seat. 
But  there  can  be  no  question  that  if  the  fund  was  contributed 
by  or  on  behalf  of  the  citizens  of  San  Andreas,  and  was  by 
them  offered  to  be  deposited  prior  to  the  election  with  the 
banking  firm  named  by  the  Board,  those  acts  amounted  to  a 
compliance  on  their  part  with  all  the  provisions  that  are  man- 
datory as  to  them. 

A  still  further  view  is  that  the  plaintiff  7-r  the  people  of  the 
county  in  their  quasi  corporate  oapaeity — ^^the  only  persons 
interested  in  the  question  of  the  location  of  the  county  seat, 
say  ii^  the  petition  that  the  citizens  of  San  Andreaa  have  lite- 
rally complied  with  all  the  terms  and  conditions  of  the  Act  to 
be  kept  and  performed  on  their  part;  and  as  those  provisions 
were  in&erted  for  the  purpose  of  relieving  the  county  from  a 
certain  portion  of  the  expenses  incident  to  the  rsmoval  of  *thf» 
county  seat,  if  t^e  county  is  enabled  to  control  the  fund  and 
waives  a  striet  compliance  with  the  letter  of  the  statute  on  the 
part  of  the  citizens  of  San  Andreas,  no  one  is  authorised  to 
raise  the  objection  for  the  county .  and  insist  on  a  more  strict 
compliance  vrith  the  terms  of  the  Act. 

Ordered,  that  the  peremptory  writ  of  mandate  iwa%  as 
prayed  for  in  the  petition. 


..  .  ArKOtneiit  for  <  Avpeltenti 


SAMUEL  A.  MOKBISON  v.  JOHN  WILSON  ato  ANN 

R.  WILSON. 

UBAltlI9Q   OP  WOBDB    Vmp  VK  A  DiBD. —  The   t^BBtOt   In   A  dwi   htM   tilt  rf^t. 

by  a  claase  Inserted  In  the  same,  to  set  aalde  the,  general  eenae  of  the 
words  he  uses,  and,  for  the  purposee  of  the  deed  In  question,  to  assign  to 
them  another  and  different  meaning. 

Limitation  op  SiCbamiko  op  Wobds  vsbd  in  a  Dbbd. —  Words  hsed  in  a  deed 
conyeying  the  property  In  fee  simple  absolute,  will  be  eonstmed  to  coutsj 
only  the  present  Interest  of  the  grantor,  and  not  to  pass  an  after  aequlred 
title.  If  a  clause  Is  inserted  declaring  that  as  to  title  tt  la  only  a  quit- 
daim  dec'. 

Quitclaim  Dbbd.— A  quitclaim  deed  does  not  convey  a  sobsequently  aeqnired 
title  of  the  Tender  to  the  property. 

DnriNinoN  op  Wobdb  csbd  ik  a  Comtbact.— Contracting  parties  hare  tbo 
power  to  define  the  words  which  they  use  In  the  contract^  and  If  the  agreed 
definitions  are  free  from  ambiguity,  the  contract  will  be  enforced  aeeordlng 
to  the  definition  thus  assigned* 

Appeal  from  liie  District  Ckmrt^  Twelfth  Judioial  Bistriet^ 
CHtj  and  County  of  San  Fcaneiscob 

The  defendant  recovered,  judgment  in  the  Court  below,  and 
the  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

E,  W.  F.  Sloan,  for  Appellant,  argued  that  the  C6urt  shoal  J 
construe  the  deed  in  the  light  which  the  parties  understood  it ; 
and  cited  WaiW  Executor  v.  WaUis,  4  Mass.  186 ;  and  Jachsan 
V.  Myers,  8  John.  895;  and  that  the  words  **  granted,'*  **l>ftr- 
gaiaed/'  and  "  sold,''  found  in  the  deed,  were  qualified  l^  the 
declaration  -subsequently  made  in  it  that  the  deed  was  under- 
stood to  be  a  quitclaim  deed* 

He  further  contended  that  the  words  "grant,**  ''bargain,** 
and  '^  sell,"  in  a  deed,  did  not  prevent  its  operating  as  a  mere 
ipelease  or  quitclaim ;  and  cited  Burnett  y.  Irwin,  3  J.  R.,  193 ; 
and  that  the  ordinary  and  only  effect  of  a  deed  of  bargain  jand 
sale  under  the  Statute  of  Uses,  in  the  absence  of  9,  covenant  of 
warranty,  was,  to  convey  to  the  vendee  whatever  estate  the 
vendor  had  at  the  time  of  the  delivery-  of  the  deed,  and  tfcat 
tliere  wi»  nothing"  in  the  thirty-lMrd  section  of'  the  Act  con- 
cerning conveyances  preventing  the  deed  from  operating  ac* 
cording  to  the  declared  intent  of  the  parties. 
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Ab  to  the  oonstruetioii  of  the  thhiy-third  seotion  of  the  Act 
oonceming  oonve^ances,  Mr.  Sloan  referred  to  Frink'v.  Ifarst, 
14  111.  308,  and  Bogy  ▼.  Shook,  oited  in  the  opinioh.  As  to 
the  form  and  character  of  a  deed  coaveTing  a  fee  simple  abso* 
lute,  Mr.  Sloan  referred  to  Van  BmmBdlser  v.  Kearney,  11 
How.  U.  S.  828w 

WiRiame  dk  Thornton,  tor  ReapondentB,  argaed  tliat  the 
words  in  the  deed  '*  to  have  and  to  hold  to  flie  said  Minor,  Ms 
heirs  and  ass^gns^  from  claims  of  said  Perkins  or  his  heirs," 
oonstitated  a  covenant  of  nonclaim;  'and  cited'  8  Met  410; 
Mtdgett  ▼.  Brotike,  12  Iredell,  147;  and  Baeon's  Ab.  Cor.  A. ; 
and  that  a  covenant  of  nonclaim  estopped  the  grantor  from 
setting  up  an  after  acquired  title;  and  cited  Clarh  v.  Baker, 
14  OaL  630;  Qihle  ▼.  Thofyer,  6  Onsh.  82;  Neweomh  ▼.  Free- 
hry,  8  Met  406;  and  Sawle  od  Covenants;  288,  239.  They 
also  argued  that  the  covenant  of  warranty  also  estopped  the 
plaintifE;  and  cited  Doitglasa  v.  Seott,  5  Ohio,  198;  Mas6ie  v. 
Behaetian,  4  Bibb,  486;  Warh  v.  WiOard,  18  New  Hamp. 
889;  an4  8  Barb.  Ch.  B.  567.  They  further  contended  that 
tbe  clause  app^ided  to  the  deed  did  not  render  the  preceding 
parts  of  it  ineffectual  to  pass  an  after  acquired  title,  because 
it  was  repugnant  to  the  preceding  part  of  the  deed,  and  that 
it  must  therefore  be  rejected ;  and  cited  16  Johns.  178 ;  Dow 
T.  Lewie,  4  Gray,  468;  Mann  v.  Ward,  2  Atkins,  288; 
Browning  v.  Wright,  2  Bos.  k  FuL  18. 

Sloan,  in  reply,  urged  that  the  old  doctrine  that*a  covenant 
of  nonclaim  amounted  to  a  covenant  of  warranty,  had  been 
overruled;  and  dted  Pike  y.  CMvin^  29  Mame,  185;  and 
Partridge  v.  Patten,  88  Maine,  388. 

By  the  Court,  Shapteb,  J. :  .1         < 

"  •        »;     .i     ,.:   :-.i    .c-.  r.,     .  d  *' 

This  action  was  brought  to  recover  of  the  respondents  fifty 
irara  lotf  No.  785^  m  the  Oity  cfP  Sab  ^abeisoo.  '<Hitcii<iock 
and  Van  Winkle  being  propHet^rs^of  tBe  kt  under  an  Alcalde 
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grant,  conveyed  it  to  one  Ford  on  the  20th  of  Maich,^1862. 
On  the  2l8t  of  September,  1858,  Ford  moitgaged  the  lot  to 
one  Perkins,  who  thereafter  bought  the  same  nnder  a  decree 
of  foreclosure,  and  on  the  18th  of  March,  1857,  he,  the  said 
Perkins,  received  a  Sheriffs  deed  tharefor,  which  deed  was 
recorded  the  same  day.  Perkins  sold  and  conveyed  the  lot  to 
the  appellant  Morrison,  May  21st^  1857.  Upon  this  state  of 
facts  there  could  be  no  doubt  that  at  the  oommenoement  of 
this  action  the  title  and  right  of  possession  were  in  Morrison. 
It  appears,  however,  that  on  the  3d  of  May,  1851,  Perkins, 
who  then  held  what  is  known  as  a  Oolton  grant^  covering  the 
lot,  executed  to  one  Minor  a  deed,  die  terms  whereof  were  as 
follows: 

**  This  indenture,  made  and  ezoeuted  Ibis  8d  of  May,  1851, 
between  Dennis  S.  Perkins,  of  the  first  part,  and  Daniel  K 
Minor,  of  the  second  party  witnesseth:  That  the  said  Perkins^ 
for  the  sum  of  $500  in  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  has  granted,  bargained,  sold  and  hereby 
conveys  to  the  said  Minor,  his  heirs  and  asaigns,  a  fifty  Tara 
lot  in  the  City  of  San  Francisco,  known  on  the  plan,  of  the 
said  city  made  by  one  William  M.  Eddy,  the  Surveyor  of  said 
city,  as  lot  Ko.  735,  wiiich  fronts  on  Harrison  street  fiftj 
varas,  and  on  Fremont  street  fifty  varas,  with  all  its  apjrarte- 
nances  thereto  belonging,  which  lot  I  have  built  a  house  on, 
and  have  full  and  peaceable  possession  of  the  same;  to  have 
and  to  hold,  to  the  said  Minor,  his  heirs  and  assigns,  from 
claims  of  the  said  Perkins  or  his  heirs;  and  the  said  Perkins 
covenants  he  has  done  no  act  to  enenmber  or  injure  the  title 
thereof.  It  is  fully  mxderstood  that  as  to  title  tiiis  is  only  a 
quitclaim  deed. 

'^  Given  under  our  hands  and  seals  the  day  and  year  above 
written.  . .      , 

^  DsNNu  8.  PxBamra.    [l.8.]  ** 

Minor  conveyed  the  lot  to  Mrs.  Wilson  by  a  deed  of  like 
character  on  the  tik  of  May,  1851. 

It  is  claimed  by  the  respondents  that  the  true  title  acquired 
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by  Perkins  under  the  Sheriff's  deed  of  Mareh,  1867,  nested  in 
Minor  by  operation  of  law  eo  inetanti  the  deed  was  given,  and 
that  the  plaintiff  therefore  took  nothing  bj  the  sttfasequeint  deed 
of  Perkins  to  him. 

First  —  The  thirty-third  section  of  the  Act  relating  to  con- 
veyances is  as  follows:  ^^If  any  person  shall  oonv^  any  real 
estate  by  conveyance  purporting  to  convey  the  same  an  fee 
simple  absolute,  and  shall  not  at  the  time  of  such  conveyance 
have  the  legal  estate  in  such  real  estate^  but  shall  afterwards 
acquire  the  same,  the  1^1  estate  subsequently  acquired  ahaH 
immediately  pass  to  the  grantee^  and  such  conveyance  shall 
b^  valid  as  if  such  l^al  estate  had  been  in  the  grantee  at  the 
time  of  such  conveyance."     (Acts  1860,  p«  262.) 

The  first  question  is  whether  the  deed  by  Peddns  to  Minor 
'^  purports'*  to  convey  the  lot  in  controversy  ^^in  fee  i^mple 
absolute." 

The  first  dause  in  the  deed  bearing  upon  the  question 
shows  a  baigain  and  sale  of  the  lot>  lUtd,  taken  by  itself,  would 
establish  beyond  dispute  that  the  intention  was  to  convey  in 
full  property.  But  in  view  of  the  clause  with  which  the  deed 
concludes^  it  is  manifest  to  our  judgment' that  the  parties 
intended  a  quitclaim  only* 

The  dause  last  referred  to  is  not  in  the  Judbendum  of  tbs 
deed,  nor  is  it  in  either  of  the  covenants;  nor  is  the  last  dause 
superadded  to  the  first  as  an  alternative  eoq)ression  of  the 
principal  purpose,  but  is  in  its  very  terms  an  exposition  of  the 
sense  in  whidi  the  words  making  up  the  first  clause  are  used 
by  the  parties.  The  second  clause  is  but  a  videlicet  (Bogy 
v.  8hk>ah^  IS  Miss.  367;  Jackson  v.  Myera,  3  John.  804.) 

If  contracting  jparties  have  power  to  define  the  words  which 
they  use,  their  definitions  can  never  be  attacked  on  the  ground 
that  th^  are  repugnant  to  the  words  defined;  and  if  the 
agreed  definitions  are  free  from  ambiguity,  then  the  only  rule 
necessary  to.heijtivciked  is  the  one  requiring  eoutncts  to  be 
enforced  according  to  the  intention  of  the  parties  who  made 
them.  Two  things  distinct  from  each  other  are  involved 
necessarily  in  the  idea  of  repugnancy;  but  the  meaning:  of  a 
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word  can  nerer  be  opposed  to  an  authorissed  definition  of  it. 
The  two  nmet  be  identical ;  and  thei^fore  the  possibility^  of 
repugiiHiiioy  oir  confiiet  between  them  is  in  such  case  precluded. 
It  is  a  solecism  to  saj  that  a  word  means  anything  different 
from  what  it  means. 

The  question  then  oomes  to  this,  have  the  parties  to  a 
written  contrael  the  right  to  set  aside  the  general  sense  of  the 
words  which  they  use,  and  for  the  purposes  of  the  contract  to 
assign  to  them  another  and  different  meaning  fay  convention  t 
That  they  hsve  both  tiie  right  and  the  power  to  dp  this  there 
can  be  no  queation.  The  meaning  of  language  dq;>ends  upon 
usage  and  varies  with  it  If  parties  should  insert  a  clause  in 
their  contract'  to  the  effect  tibat  the  language  used  by  them 
shoidd  be  taken  in  a  ^sertain  sense  which  had  become  provin- 
cial, or  in  the  meaning  borne  by  it  in  &  particular  trade,  and 
particulariy  if  they  should  proceed  to  state  the  agreed  defini- 
tion in  detail,  and  the  definition  turned  out  to  be  clear  and 
unambiguous,  the  general  meaning  would  have  to  ^ve  way; 
and  it  follows  that  it  must  be  considered  that  parUes  have  the 
power  to  innovate  iip<m  the  general  meaning  of  words  at 
large  free  from  All  l^gal  restrictions.  If  they  see  fit  to  agree 
that  mile  shall  stand  for  league,  or  grant,  bargain* and  sell  for 
quitclaim,  or  even  Uadc  for  white,  however  we  might  marvel 
at  the  caprice,  we  could  not  question  the  power. 

Second — It  is  insisted  that  the  first  covenant  is  a  covenant 
of  nondaim,  and  that  it  operates  by  way  of  estoppeL 

Though  M  covenant  of  nondaim,  stiU  it  operates  only  upon 
the  interests  conveyed,  viz:  tiie  Colton  grant  or  on  any  other 
interest  diat  tiie  grantor  had  ot  may  have  claimed  to  have  at 
the  date  of  the  deed.  (Che  r.  Moore,  14  OaL  472;  KimbaU  v. 
Semple,  5t6  Oal.  441.) 

Judgment  levened  and  new  trial  ofdered* 

Ujt.  Okief  Juitioe  Omxnr  espraned  no  opiniQiL 
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IfODB  or  HOLDIKO  A  MiHiifO  C1.AIIC.— A  mining  clmlm  on  the  pnblte  domain 
may  be  held  either  by  actual  occupancy,  and  the  ezerdae  of  control  over  it 
by.  diatlttctly  Indicating  the  bonndarlea  by  monnmenta  and  marka,  or  by 
occupancy  In  accordance  with  the  local  mining  eoatoma. 

ICAjtKiNo  BouKDARixs  OP  MiNiNO  Claiic. —  One  ieeklng  to  hold  •  mining 
claim  by  Tlrtne  of  prior  posaeeston  alone,  without  any  reference  to  local 
mining  customa  mnat  mark  out  hla  boundaries  by  aueb  diatkict  phyaloal 
macks  or  moaoments  as  will  Indicate  to  any  panon  wbi^  his  esterlor 
boundaries  are. 

AcTUiL  OccuPAKCT  ov  Pabt  ov  A  Ifiiavo  Claxh. —  0ns  who  daJms  a  tract 
•f  mining  ground  for  mining  purposes  on  the  public  domain,  but  Is  actually 
occupying  and  working  only  one  portion  of  U,  cannot  reoosss  dasuges  for 
an  entry  by  a  stranger  upon  the  tract  beyond  his  h^  >  occupancy,  unless 
his  boundaries  were  plainly  Indicated  by  marks  or  oionuments,  or  there 
wss  some  local  miniog  custom  allowing  Us  possissUa  to  sztsttd  Is  the 
ground  upon  which  the  entry  was  made. 

OowBTBucTXTn  PossMsioir  oy  A  lfiKiK«  CiiAXM  umm  A  Dnv.— 4>ns  who 
enters  upon  a  part  of  a  mining  claim  under  a  deed,  does  not  by  tbs  deed 
alone  acquire  a  conatructiTe  possession  to  the  entire  claim  unless  the  deed 
containa  definite  and  certain  boundaries  which  dan  bs  losatsd,  aiasksd  oot» 
and  made  known  from  the  deed  alonsb 

BBmtC!fCa   TO    DOCUMCNTABT    BTIDBNCB   ON   MOTtOH    MMI   A   NSW   TUAI*. —  If  a 

dssd  is  OMntiooed  in  a  ststement  on  motion  for  a  new  trial  as  hSTlng  been 
In  evldenoe,  but  Is  not  presented  lo  ths  statement,  the  appsNant  may  make 
It  a  part  of  the  record  on  appeal  by  printing  It  In  the  tranaeript,  with  a 
certificate  of  ths  Judge  that  it  la  ths  deed  referred  to  In  tbs  eridenee,  and 
that  It  wss  befsis  him  on  motloa  for  a  now  trlsL 

Appeal  from  the  Difitrict  Cioiir^  Tentli  Judicial  Di0tirict^ 
Sierra  County^ 

Plaintiffa  recovered  judgment  in  tlie  Oonrt  below,  and  de- 
f^kdante  appealed  both  from  the  jndgxaent  and  ^m  an  order 
de&jiii^  a  new  trial 

The  other  facts  are  stated  in  the  opini<m  of  the  Court 

Van  Olief  dk  Oew,  for  Appellants,  argued  tkat  to  recover  in 
the  action,  the  plaintiflFs  mnst  have  been  in  posMession  of  that 
part  of  the  ground  ooi  which  the  defendants  entered,  and  cited 
Frost  V.  Duncan,  1»  Barb.  660;  Budd  v.  Bingham,  18  Barb. 
494;  and  Bigelow  v.  Oot^e,  7  CaL  183 ;  and  that  as  no  cnstom 
or  mining  regulations  were  offered  in  evidence  which  extended 
plaintifis'  possession  beyond  their  actual  ocenpanc^,  they  could 
not  recover,  because  they  had  never  placed  any  monuments  or 
marks  on  their  boundary  lines  where  the  same  included  the 
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ground  worked  out  bj  defendant^  and  cited  English  ▼•  Johrir 
son,  17  Cal.  116. 

Creed  Raymond,  and  /.  A.  Johnson,  for  Respondents,  argued 
that  the  evidence  in  regard  to  actual  possession  of  plaintiffs 
was  sufficient  to  warrant  the  verdict,  and  that  under  the  rule 
ithat  where  the  evidence  was  conflicting  the  Court  would  not 
grant  a  new  trial  on  the  ground  that  the  evid^ice  did  not.  jus- 
tify the  verdict,  the  order  denying  a  new  trial  should  be 
affirmed 

They  also  argued  that  the  entry  under  the  Sheriff's  deed 
was  sufficient  to  give  plaintiffs  constructive  possession  of  the 
whole  claim,  and  cited  Attwood  v.  Frieot,  17  CaL  43. 

By  the  Courts  Cubb^y,  C.  J. : 

This  aotion  was  brought  to  recover  damages  for  trespass 
quowe  clausum  fregit,  and  also  to  obtain  equitable  relief  by 
injunction  against  a  continuance  of  trespsiases  of  the  eharacter 
alleged  in  the  complaint  Upon  the  issue  joined  between  the 
parties,  the  plaintiffs'  right  and  title  to  the  locus  in  quo  was 
the  main  fact  litigated.  The  plaintiffs  obtained  a  verdict  for  a 
small  sum  as  damages  and  a  special  verdict  to  the  effect  that 
the  land  described  in  the  complaint  embodying  the  particular 
locality  of  the  alleged  trespass  was  the  property  of  the  plain- 
tiffs at  the  tiioe  this  aotiosL  Wiis  commenced.  Judgment  was 
entered  on  the  verdict^  and  in  addition,  the  Court  made  a 
decree  perpetually  enjoining  the  defendants  from  entering 
upon  and  woi^kitig  in  any.  mannflr  the  land,  which  was  mining 
ground,  described  in  the  complaint.  In  due  time  after  verdict, 
judgment  and  decree,  the  defendants  moved  for  a  new  trial 
upon  a  statement  prepared  iot  the  purpose.  The  application 
was  djBnied  and  the  defendants  have  appealed. 

The  error  assigned  by  the  defendants,  when  stated  in  general 
terms,  is  that  the  verdict  was  not  in  accordance  with  tibe  evi- 
d^ice  and  wholly  unwarranted  by  it;  and  that  the  Court 
erroneously,  refused  to  vacate  imd  set  it  aside,  with  the  judg- 
ment and  decree  that  followed  thereon. 
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It  was  proved  on  the  trial  that  sinoe  October,  1868,  and 
before  this  action  was  commenoed,  the  defendants  had  worked 
upon,  and  from  the  mining  ground  described  in  the  complaint, 
had  taken  and  renored  seven  hundred  or  eig^t  hundred  square 
feet  of  gold  bearing  earth.  To  establish  their  right  and  title 
to  the  mining  land  thus  entered  upon,  the  plaintifis  produced 
witnesses  to  show  that  their  right  and  tiUe  thereto  had  its 
inception  in  May,  1868,  and  had  become  perfected  before  the 
commission  of  the  trespasses  alleged*  It  does  not  appear  that 
the  location  which  the  plaintiffs',  grantors  attempted  to  make 
was  in  accordance  with  anj  custom,  rule  or  r^ulation  of  the 
minen  of  the  district  of  oountiy  embracing  the  land  in  quesr 
tion.  Therefore  the  plaintiffs'  right  to  maintain  their  action 
necessarily  depends  upon  other  evidence  than  a  location  of  the 
land  on  which  the  defendants  entered,  under  and  in  pursuance 
of  the  customs^  local  laws  and  regulations  of  the  miners  of 
that  district 

The  plaintiffs  blaiip  that  in  May,  1868,  one  Stowdl  and 
eleven  other  persons,  calHng  themsd^res  the  ''American  Com- 
pany," posted  a  written  notice  on  a  ceiftain  fir  tree,  which  was 
made  the  centre  of  th^r  base  or  front  line,  by  which  they 
gave  notice  that  they  claimed  a  tract  of  land  described,  ieis 
follows :  Beginning  at  said  fir  tree,  and  thence  iromiing  in.  a 
southwesterly  direction  five  hundred  feet;  thence  in  a  direct 
line  to  the  summit  of  the  main-  dividing  ridge ;  thence  up 
along  Ihe  summit  of  said  ridge  one  thousand  feet;  thence 
down  the  hill  in  a  line  parallel  with  the:  second  mentioned 
course  to  a  point  five  hundred  feet  in  a  northeasterly  direction 
from  said  fir  tree,  and  thrice  five  hundred  feet  to  the  place  of 
beginning.  Early  in  the  follovring  June  two  of  the  company 
marked  the  comers  at  the  estremes  of  the  line  forming  the 
base  of  the  area  described,  by  blazing  a  tiee  at  each  of  such 
comers,  so  that  a  line  drawn  from  one  of  these  comers  to  the 
other  passed  through  the  fir  tree  on  which  the  notice  was  posted. 
Having  marked  these  comers,  they  then  attempted  to  measure* 
from  the  initial  point  through  the  centre  of  the  tract  described 
to  the  summit  of  the  main  dividii^  ridge  between  Slate  Greek 
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and  Canodi  .Creeki  but  awing  to.  impedimenta  were  unable  to 
do  so  with  accuracy.  When  they  reached  the  summit  of  the 
ridge  they  blazed  on  a  tree  there,  and  wrote  upon  it  the  words: 
'^  Summit  or  back  line  of  the^  American  Company's  Olaims." 
The  tree  at  the  summit  of  the  ridge  was  intended  to  designate 
the  centre  of  the  bade  line  of  the  American  Company's  Claims 
as  neaHy  as  practicable.  Before  this  measurement  and  loca- 
tion waa  made,  the  American  Company,  by  one:  of  its  members, 
whose  name  was  Stowell,  applied  to  the  members  of  the  ^'  Last 
Chancei  Company/'  a  mining  association  claiming  a  tract  of 
land  lying  to  the  south  of  the  American  Company's  Claim,.. to 
designate  the  northeast  comer  of  their  daim  at  the  dividing 
ridge,  and  was  informed  by  them  that  their  xdaim  extended 
fifteen  hundred  feet  in  width  up  along  the  summit  of  the  ridge, 
and  they  tsld  Stowell  to  make  the  location  of  the  American 
Company:  ruxming  to  the  northeast  comer  of  the  Last  Chance 
Claim* 

Two  maps  w«re  produced'  in  evidence,  exhibiting  the  respec- 
tive claims  of  these  two  oompanies,  fnxn  which  it  appears 
that  the.  traet  of  land  olaimed.  by  the  Aknerican  Company 
extended  from  the  fir  tree,  the  initial  point,  eastward  to  the 
ridge  nearly  three  thousand  ieety  with  the  Last  Chanoe  Com- 
pany's Claim  lying  next  to  the  south  of  it 

ScHnetime  prior  to  Deoember,  1859,  the  Last  Chance  Com- 
pany changed  its  name  to  Qolden  Gate  Company,  and  in  the 
month  last  named  this  oonpany,  under  their  new  name,  madi: 
a  survey  of  its  land,  and.thisn  for  the  first  time  marked  and 
attempted  to  estaUidi.  its  northern  boundary  line,  fixing  its 
northeast  oomer  on  the  summit  of  the  dividing  ridge  about 
one  hundred  feet  south,  of  the  blazed  tree  marised  on  bdialf  of 
the  American  Company  at  the  back  line  on  the  dividing 
ridge.  Fran  this  comer  the  Golden  Gate  Company  ran  its 
northerly  line  in  a  northwesterly  direction  parallri  with  the 
southenkbonndny  line  of.  the  American  Company's  Claim  as 
originally  designated.  While  the  Gk>lden  Gate  Company  was 
marking  out  itst  northerly  line,  the  American  Company  com- 
plained that  thv  {ormer  was  taking  a  portion  of  the  gxaound  tif 
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the  latter;-  in  •answer  to  which' the  memlbertf  rof  t}ie  Golden 
Gate  Company  replied  that  they  wvuld.fitfiflli  their  enrvey 
and  then  detmnine  whether  or  M>t  they  were  taking  mj  por- 
tion of  the  Ameriean  Oompany's  groioid.  After  this  eurvey 
was  finished  ite  Golden  Gate  Oompany  conoeded  that  this 
sarrey  indiided  a  pfortion  of  the  ground  daimed  by  the 
American  Company,  and  thereupon  informed  the  last  named 
company  that  the  Golden  Gate  Company  would  throw  off  to 
it  five  hundred  feet  of  the  ground  so  surr^ed,  and  that  the 
American  Ccnnpony  might  survey  or  mark  it  off  whenever  it 
pleased.  ITotliing  more  was  done  on  the  subject  until  July, 
1860,  when  the  Amerioan  Company  employed  a  surveyor  by 
the  name  of  Carter  to  make  a  survey  of  its  ground  and  to 
definitely  loeate  the  Une  between  the  claims  of  the  two  com- 
panies. A  survey  was  aooordingly  made,  by  which  the  Amer- 
ican Company  filzed  the  southwest  ooraer  of  its  daim  at  a 
point  about  eight  himdred  and  seventy  feet,  as  appears  by  one 
of  the  maps  in  evidence,  esstfirly  of  Ibe  base  line  of  the 
claim  as  originally  established,  and  about  three  hundred  and 
twenty  feet  north  from  its  original  southern  bound«ry.  From 
this  comer  the  surveyor  ran  a  line  oonsidwably  south  of  east 
toward  the  dividing  ridge  between  Slate  and  Canon  Creeks, 
fourteen  hundred  and  eif^ty^five  feet,  to  the  **  St  I^ouis  road,'' 
marking  trees  and  setting  stakes  on  tiie  line.  He  also  set  a 
stake  on  the  line  about  one  hundred  and  fifty  feet  beyond  the 
road  toward  the  dividing  ridgeu  The  northwest  comer  of  the 
land  now  claimed  by  the  American  Company  was  marked  by 
a  stake  at  a  point  about  eleven  hundred  and  diirlgr  feet*north- 
erly  of  the  last  named  initial  point  From  this  northwest 
comer  a  line  was  run  toward  the  dividing  ridge  on  a  line 
parallel  to  the  southern  boundary  of  the  same  tract  and  dis- 
tant therefrom  one  thousand  and  eighty  feet,  to  a  point  very 
near  to  and  east  of  die  St  Louie  road.  This  line  to  the 
extent  it  was  mn  out  was  marked  by  m(muments,  the  last  of 
which  was  a  blazed  tree  near  and  on  the  east  side  of  the  road. 
The  base  or  front  line  of  the  Carter  survey  was  also  marked 
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by  stakes  and  blazed  trees.  It  does  not  appear  ibat  the  lines 
of  the  tract  of  land  now  claimed  by  the  plaintff  were  actu- 
ally  run  by  the  surveyor  beyond  the  monuments  near  the  St. 
Louis  road,  on  the  east  side  of  it,  nor  that  the  boundaries  of 
the  land  were  otherwise  marked  by  monuments  than  as  already 
stated,  though  the  American  Company  directed  him  to  survey 
the  side  lines  to  the  summit  of  the  dividing  ridge.  That  he 
did  not  do  so  for  want  of  time,  affirmatively  appears  from  the 
statement.  It  is  agreed  by  the  parties  that  the  dividing  ridge 
mentioned  between  the  points  where  the  side  lines,  if  extended, 
would  reach  the  same,  was  well  defined.  It  was  jn  evidence 
that  it  was  Carter's  usual  custom  in  surveying  a  claim  situated 
as  were  those  named,  upon  a  hillside  running  back  to  the  sum- 
mit, to  mark  the  front  comerB,  and  run.  a  distance  on  each  side 
line,  and  to  mark  it,  so  as  to  sufficiently  indicate  the  comers, 
relying  upon  the  summit  of  the  hill  as  marking  the  back  line, 
and  then  to  make  a  map  of  the  survey,  indicating  by  double 
lines  the  part  actually  surveyed  and  marked  by  monuments, 
and  indicating  the  part  not  actually  surveyed  by  dotted  lines : 
and  that  he  had  so  made  the  surv^  and  map  produced  on  the 
trial.  At  most  the  survey  actually  made  and  marked  by  monu- 
;ments  embraced  only  the  portion  of  land  lying  between  the 
base  line  on  the  west  and  a  line  drawn  from  the  extreme  east- 
^erii  monument  on  one  side  line  to  that  on  the  other  side  line, 
near  tiie  St  Louis  road,  and  between  the  parallel  lines  on  the 
'north  and  south.  The  distance  from  tbe  southwesterly  comer 
of  Carter's  survey  along  the  south  line  run  by  him  to  the  St 
Louis  road  is  eighteen  hundred  and  forty-five  feet,  and  to  the 
monument  standing  on  that  line  east  of  ihe  road,  one  hundred 
and  'fifty  feet  more,  wiiile  the  entire  distance  from  the  initial 
point  of  Carter's  survey  to-  lie  dividing  ridge  is  twenty-nine 
hundred  and  fifty-seven  feet. .  The  distance  lepreaented  by  the 
dotted  line  on  the  southern  boundary  as  protracted  is  lliirteen 
hundred  and  twenty-two  feet.  The  locus  in  quo  is  four  hun- 
dred and  eighty  feet  east  of  the  most  eastern  monument  on 
this  southern  boundary  line,  and  six  hundred  and  thirty  feet 
east  of  the  St  Louis  road.     The  northern  boundary^  as  pn> 
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tracted  from  the  blazed  tree  immediatety  east  of  said  load, 
and  which  tree  is  the  most  eastern  monument  on  that  line, 
corresponds  in  character  with  the  protracted  boundary  line  on 
the  south.  These  lines,  it  appears,  were  destitute  of  monu- 
ments necessary  to  indicate,  in  connection  with  the  crest  of 
the  ridge^  the  tract  of  land  whicih  the  American  Company 
claimed  as  their  mining  grounds.  There  was  nothing  east  of 
the  St  Lauis  road  which  would  have  advised  the  most  vigilant 
observer  that  the  land  between  the  protracted  side  lines  of  the 
American  Company  and  the  road  and  ridge  was  in  the  poesee- 
Bion  of  the  plaintiffs  or  any  other  private  claimants. 

What  constiiuies  posaessum  of  a  fiAfAng  claim. 

Where  a  party  relies  on  prior  possession  as  e^dence  ^  his 
right  and  title  to  land,  he  must  establish  by  proof  his  ooea* 
pancy  of  it  or  his  dominion  over  it  Before  tiie  plaintiffs  were 
entitled  to  recover,  they  were  bound  to  show  their  right,  as 
agaiuEt  the  defendants,  to  the  land  entered  upon.  To  show 
this,  otherwise  than  by  a  paper  title  from  some  paramount 
source,  it  was  incumbent  on  them  to  prove  their  prior  possee- 
sion  or  appropriation  of  it,  in  some  mode  which  the  law  sanc- 
tions. Possession  is  presumptive  evidence  of  title;  but  it 
must  be  actual.  By  actual  possession  is  meant  a  subjection 
to  the  will  and  dominion  of  the  clidmant  (OoryeU  v.  Gain, 
16  Cal.  573.)  In  English  v.  Johnson,  17  Cal.  115,  the  Comt 
recognizes  a  difference  between  the  acts  essential  to  indicate 
the  possession  and  occupancy  of  agricultural  land,  and  those 
uecDssary  to  show  occupancy  aild  dominion  of  a  mining  daim. 
The  Court  say:  ** We  think  when  a  claim  is  distinctly  defined 
by  physical  marks,  that  possession  taken  from  mining  purposes 
embraces  the  whole  claim  thus  characterized,  though  the 
actual  occupancy  or  work  done  be  only  cm  or  of  a  part,  and 
though  the  party  does  not  enter  in  accordance  with  mining 
rules  or  under  a  paper  title.''  This  authority  not  only  recog- 
nizes but  clearly  indicates  that  the  right  to  the  possession  of  a 
'particular  pi^ce  of  milling  ground,  on  the  Government  domain, 
must  be  established  by  evidence  of  its  appropriation  by  the 
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dlaimant  by^  xneasa  viiieh,  in  view  Qf  the  natuiB  of  the  subje^ 
aad  of  the  siurrounding  circumstanceB^  will  give  notice  to 
those  whO'  have  a:  right  to  knoiTp:  that  the  particular  mining 
land  is  subjected  to  the  dominion  and  ooiutrol  of  some  private 
claimant  ^^  Phjcsical  marks  upon  and  around  the  claim/'  the 
Court  say,  ^  axe  sufficient  to  notify  every  one  of  the  posaeesion 
and  claim  of  the  pofisessor/'  But  such  physical  marks  must 
be  of  su£Scient  prominence  t^  be  found  by  one  honestly  con- 
cerned and  diligently  endeavoring  to  dispover  whether  the 
land  is  claimed  by  s(»ne  other  person  for  mining  purposes. 
While  it  has  been  the  object  and  endeavor  of  the  Courts  of 
this  State  to  protect  miners  in  the  enjoyment  of  their  mining 
locations  on  the  puUio  lande^  justice  and  policy,  at  the  same 
time,  require  some  practical  mode  of  notifying  others  of  the 
extent  of  their  claims.  What  the  mode  shall  be,  apd  iviiat 
the  extent  of  a  mining  claim  may  be,  is  generally  ululated  by 
die  miners  of  the  particular  locality,  whose  rules  in  this 
respect  are  adopted  aa  rulea  of  law.  But  in  the  id>aence  of 
evidence  of  any  aoch*  rules  or  of  the  custom  of  miners  in  the 
particular  district^  we  must  apply  the  general  rule  governing 
in  such  eases,  which  geueral  rule,  distinctly  stated,  is  that  the 
boundaries  of  the  land  claimed  for  mining  purposes  must  be 
indicated  by  such  distinct  physical  marks  or  monuments  aa 
will  fairly  advertise  to  all  conoerned  where  and  what  it  ia^  or 
in  other  words  its  extent  The  establishment  of  the  base  or 
frcmt  of  the  plaintiffs'  claim,  and  the  running  of  the  side  lines 
to  a  short  distance  east  of  the  St  Louis  road,  and  the  marking 
of  trees  and  the  erection  of  monumeuta  to  the  extent  the  sur- 
vey was  made,  could  not  have  the  effect  to  give  to  the  plain- 
tiffs or  their  grantors  possession  or  the  ri^t  to  the  posseasioii 
of  the  body  of  land  lying,  between  the  Unes  of  the  surveyor 
when  protracted.  It  appears  from  the  statemmt  that  the 
American  Company  directed  the  surveyor  to  survey  tlie  side 
lines  to  the  summit  of  the  ridge^  which  he  failed  to  do,  ''for 
want  of  time."  This  fact,  in  our  judgment,  is  of  no  moment 
The  fact  is  that  no  visible  monumeoits  or  marks,  designating 
the  boundariea  of  the  land  were  ever  established  beyond  the 
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lines  aetnally  'suTrey^    Thia  beii^  do;  the  Anierien'  Oom- 
paaj  did  not  aoqnim  poBseiiioii'  or  the  rij^t  to  poflMaeion  of  it 

Condrueiine'ptie^u$iQn  6f  a  mming  oIomnI  timler  •  dbeiL .  ■' 

Thete  is  anoiber  groittd  en  which,  the  phinttflPs  yely  es 
establishing  their  right  to  the  locus  in  qm,  and  €b  whioh  tbey 
eeek  te  support  the  judgment  In  1861,  a  oorporatuMi  ealled 
the  '^  Indiaa'  Ohief  Company  "  acquired  by  porehase  whatever 
right  and  intereflik  the  Anmriean  Company  had  in  the  lands 
sullied  the  American'  Company's  Claims.  At  that  time  *ihe 
Indian  Chief  Company  entered  upon  die  daim  at  or  near  the 
iprestem  portion  of  S  as  originally  located,  and  in-  attempting 
to  open  and  v^ik  the  mine  therey  became  invdTed  in  a  large 
debt  to  Mi(&ael  Canny.  For  this  debt  the  corporation  at  the 
request  of  Michael  Canny  made  and  deUyered  t6  Charles 
Canny  a  promissory  note,  and  to  secure  its  payment  executed 
to  him  a  mortgage  on  the  same  property.  This  mortgage  was 
foreclosed  in  the  name  of  Charles  Canny,  and  the  property 
was  sold  by  the'SherifF  and  purchased  by  tiie  mortgagee,  to 
whom  a  deed  of  it  was  made  in  Augnst,  1868.  Charlea  Canny 
held  the  deed  as  trustee  for  Michael  Camay,  who  antsred  into 
the  possession  of  the  property,  claiming  it  of  right  as  the 
cestui  que  trust  oi  Charles  Canny.  After  this  Michael  Canny, 
idio  is  one  of  the  plaintiffs  in  tikis  action,  sold  to  his  ooplainr 
tiffs  certain  interests  in  the  property.  The  deed  from  the 
Sheriff  to  Charles  Canny  described  the  land  sold  in  the  fore- 
elosure  smt  as  all  and  singular  that  certain  mining  daim  hdd, 
owned  and  in  possession,  on  the  S9th  of  July,  1862^  of  the 
Indian  Chief  Company,  situate  at  Tregaski's  Flat,  known 
end  designated  as  lihe  Indian  Chief  Mining  Company,  and 
'^  bounded  on  the  north  by  the  Manzanita  Claim,  on  Ae  south 
by  the  Monte  Chriato  Claims.''  It  is  in  evidence  that  Michael 
Canny  had  not  obtained  a  deed  from  Charles.  In  the  opinion 
of  the  learned  Ju4ge  lienying  tba  jqyplieation  for  a  new  tdal, 
he  adverted  to  this  circumstance,  but  held  that  in  action  of 
trespass  the  cesiui  que  trust  in  possession  is  the  proper  plain- 
tiff, and  by  misapprehending  the  language  of  the  description 
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in  ihe  deed  from  the  Sheriff  to  Charles  Oaxmy,  he  further  held 
that  the  judgment  should  not  be  disturbed,  because  the  plaiur 
tiffs  were  in  possession  under  this  deed,  and  that,  having  en- 
tered in  good  faith  under  color  of  title,  and  being  in  possession 
of  a  part  of  the  land,  they  were  in  possession  of  the  entire  claim 
described  in  tlie  deed^  as  against  all  perscms  except  the  true 
owner  or  prior  occupant 

Assuming  that  Michael  Canny  and  his  co-plaintiff  were  ia 
possession  under  the  deed  to  Charles  Canny,  and  had  ^e  right 
to  maintain  an  action  in  all  cases  where  they  mi^t^  if  the 
le^  title  under  the  Sheriff's  deed  had  been  in  them,  it  is 
important  to  inquire  whether  the  deed  itself  described  with 
certainty  any  particular  tract  of  land.  The  boundaries  given 
are  the  Manzanita  Claim  on  the  north,  and  the  Monte  Christo 
Claims  on  the  south.  The  boundaries  of  the  claims  referred 
to  may  have  been  of  no  greater  extent  than  the  north  and 
soutii  boundaries  of  the  land  intended  to  be  described  in  the 
deed  in  question,  and  yet  they  may  have  been.  If  a  par^ 
relies  on  a  constructive  possession  by  deed,  he  must  show 
himself  in  the  actual  possession  of  a  part  of  the  land  described 
in  it,  and  the  description  must  be  definite  and  certain  as  to 
the  boundaries  of  the  land.  If  the  deed  contains  no  definite 
and  certain  boundaries,  wiiich  can  be  located,  marked  out  and 
made  known,  it  cannot  have  the  effect  to  extend  the  possea- 
sion  beyond  the  posseasio  pedis,  which  is  definite,  positive  and 
notorious.     {Hicks  v.  Coleman,  25  CaL'134.) 

The  deed  in  question  does  not  contain  a  description  which 
eould  aid  to  extend  the  plaintiffs'  possession  by  construction. 

The  plaintiffs,  not  having  the  possession  or  iJie  right  to  the 
possession  of  the  locus  in  quo  at  the  time  of  the  defendant'st 
entry  or  subsequently,  were  not  entitled  to  the  judgment  ibe|y 
obtained. 

Judgment  reversed  and  new  trial  ordered. 


SHAjrrxB,  J.y  and  SawtsBi  J.,  dissentingi 
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By  the  Courts  Cubbxt,  0.  J.,  on  petition  for  rehearing 

This  case  was  passed  upon  by  the  Court  at  the  last  January 
term,  and  the  judgment  was  reversed  and  a  new  trial  ordered. 
Upon  application,  a  rehearing  was  granted,  and  since  then  the 
cause  has  been  re-argued  by  counsel  for  the  respectiye  parties. 

It  is  objected,  on  behalf  of  respondents,  that  the  SherifPs 
deed  referred  to  in  the  opinion  of  the  Court  heretofore  deliv- 
ered was  not  properly  a  part  of  the  record  in  the  casei  It  was 
not  Embodied  in  the  statement  settled  and  filed  on  the  motions 
for  a  new  trial,  but  it  is  annexed  thereto  by  the  appellants, 
accompanied  by  a  certificate  of  th^  Judge  who  tried  the  cause 
and  passed  upon  the  motion  for  a  new  trial,  as  the  SherifPtif 
deed  to  Charles  Canny  referred  to  in  his  opinion  denying  the 
motion  for  a  new  trial;  which  deed,  he  says,  was  before  hia 
on  such  motion,  but  was  not  rrferred  to  in  the  argument 

The  statute  provides  that  on  the  argument  of  a  motion  for 
a  new  trial,  reference  may  be  made  to  the  pleadings,  depoair 
tion  and  documentary  evidence  on  file,  and  the  minutes  of  the 
Court,  as  well  as  to  the  statement  (Prac.  Act,  Sec  195.)  In 
the  statement  reference  is  made  to  the  Sheriff's  deed,  though 
it  is  not  referred  to  as  a  part  of  the  statement.  In  the  opinion 
of  the  Judge  denying  the  motion  for  a  new  trial,  he  refers  to 
it  in  direct  terms  as  evidence  of  the  plaintiff's  right  to  recover. 
It  appears  therefore  that  the  deed  constituted  a  part  of  the 
evidence  upon  which  the  cause  was  tried  and  upon  which  the 
Court  acted  on  the  hearing  of  the  motion  for  a  new  trial.  We 
are  of  the  opinion  it  is  properly  in  the  transcript  of  the  reoord. 

We  have  re-examined  the  case  upon  its  own  merits,  and  see 
no  reason  for  changing  the  opinion  already  delivered. 

The  judgment  must  be  and  is  hereby  revensed  and  a  new 
trial  ordered. 

'  •  ■      ^ 

BHArm^  J.,  and  BAvmm,  J.,  diaaaitiiig. 
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ROBEBT  PATTERSON  v.  THE  KEYSTONE  MINTNG 

COMPANY. 

."I 

Bau  ov  ▲  MiifiHO  Claim. —  The  qacstloD  dlscnraed  whether  %  Terhal  sale  oC 
m  mining  claim  wtll  pass  the  title,  or  whether,  since  the  paanse  of  the  Act 
or  the  IStli  of  AprtI,  1860,  such  sale  moat  be  In  wrltlnc. 

AAt  VMLktrrm  to  CoimnrANai  oar  Minzivq  Claims. —  The  Act  of  April  ISth, 
I860,  relative  to  the  eonTejance  of  mining  claims*  applied  to  gold  claims 
only  nntll  the  amendment  of  1863,  strlktaig  oat  the  second  seetioii,  after 
which  It  spplltd  to  all  mining  cialma. 

A     PUUOIft    ATBBBINS    A     WBITVBir     BALS    MAY    FBOfS    A    VstSAL    OMK-^TIW 

party  making  an  allegation  in  a  pleading  that  the  sale  of  s  mining  claim 
onder  which  he  claims  title  was  In  writing.  Is  not  thereby  precluded  from 
proving  Uist  the  sale  was  a  vertial  one. 

A    PLSAOn    IS    NOV    BOVHD    BT    AM    AjXlDOATIOir    OV    BTIDSVCS. Ab    SUcgStlOB 

In  a  pleading  does  not  estop  the  party  pleadtaig  It  from  proving  that  ths 
allegation  is  not  correct,  unless  the  allegation  is  made  of  an  issuable  fact 

ffMOF  ov  A  Sals  mads  in  Wbitino.—  If  s  sale  of  a  mining  claim  Is  made  In 
writings  the  proof  of  the  sale  must  be  msde  1^  producing  the  wrtdng,  or 
Its  loss  must  be  established ;  after  which,  oral  testimoBiy  csa  be  offered  ef 
the  contents  of  the  written  instrument, 

Itwoofw  ov  Contbnts  ov  Wsittbn  iNvnirMSNT.— Vvldence  thst  s  written 
Instnunent  bad  been  Is  the  possession  of  one  or  the  other  ef  two  sien,  and 
that  one  of  the  two  had  not  got  It,  and  had  searched  for  It  and  coold  neffc 
And  It,  without  the  same  proof  as  to  the  other,  does  not  lay  the  foondation 
to  admit  oral  proof  of  Its  contents. 

VnsAL  PowsB  to  Bzxcim  A  Bill  op  Balb.— -A  vsrtml .  powsr  is  sslBcient 
to  sothorlse  sn  agent  to  sign  the  name  of  the  grantor  to  s  bill  of  sale 
of  a  mining  claim,  where  the  grantor  has  first  agreed  te  person  with  the 
grnntee  upon  the  terms  of  sals. 

^ssss'sioN  or  A  Mining  '  Claim. —  The  possession  of  s  nUitaig  elslni  by  n 
company  composed  of  several  persons,  Is  the  possession  sf  ssch  one  sf  Its 
members  of  his  undivided  share. 

Cbanos  op  Possbssion  op  an  Intbbbsv  in  a  Mining  Clum. — The  with- 
drawal  of  %  member  ftosi  a  partlelpstlon  In  the  aflSlrs  ef  s  mining  company, 
and  another  taking  his  place  and  representing  his  undivided  Interest,  Is  s 
change  of  possession  of  that  undivided  Interest 

pABTT  bodnp  bt  Statbmbnt  OP  RIB  WiTNBss. —  If  s  psvty  off^M  s  wttdesS 
t».proTe  thn  sale  of  m  mtelng  claim  nndsr  which  he  claims,  and  the  witness 
says  the  sale  was  In  writing,  the  party  Is  bound  by  the  statement  ef  the 
witness,  and  must  produce  the  writing  or  account  for  Its  loss. 

Points  op  Counsbl  should  bb  Oonsistbnt  witb  Bach  Othbb.— Ib  sn 
action  to  try  the  rfghit  i|s  •  nlnliiig  cMs,  t^maA  csnnei  ^jMntltoi^  theis 
wns  a  bill  of  sale  to  the  opposite  party  for  the  purpose  ef  ezclndhig 
•vidence  ef  s  verbal  sslSb  snd  at  the  ssbm  time  Insist  thst  the  Mil  «f  sale 
Is  void. 

Appbai.  from  the  DiBtriot  Oovrt^  El0?aiih  Judicial  Dia- 
trict^  Calaveras  Coanly. 
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In  the  HKmtb  of  Angtist,  I860,  Win.  L^  Callahan,  with  nine- 
teen others,  located  a  copper  vein  or  lode  in  Calaveras  County, 
and  named  it  the  Keystone  ClainL  Callahan,  at  the  time  of 
the  locaticMiy  owned  one  undivided  one  twentieth  of  the  mine. 

On  the  27th  of  November,  1860^  the  Keystone  Mining 
Company  was  incorporated,  and  for  some  four  weeks  before 
the  act  of  incorporation,  Ambrose  Blatchly  had  claimed  to 
own  and  represent  Callahan's  interest,  and  became  one  of  the 
corporators,  and  reeeired  certificates  of  stock  for  the  same;,  and 
delivered  possession  of  the  same  to  the  coiporation  for  the 
stock.  On  the  Sd  day  of  Jnne,  1861,  Callahan  executed  to 
plaintiff,  Patterson,  a  deed  of  all  his  rights  title,  and  interest 
in  the  daim.  The  plaintiff  claimed  under  this  deed.  On  the 
20th  day  of  July^  1861,  Patterson  commenced  an  action  to 
recoYer  possession  of  the  one  twentieth  which  formerly  be- 
longed to  Callahan.  The  defendant  claimed  that  in  October, 
1860,  Callahan  had  sold  his  interest  to  Blatchly,  and  that 
Blatchly  had  entered  into  possession  and  had  delivered  posses- 
don  to  the  company. 

On  the  trial,  T.  W.  Bean,  a  witness  for  the  defendant^  testi- 
fied that  in  Oetober,  1860,  Callahan  gave  him  verbal  auttiority 
to  sell  his  interest  in  the  mine  to  Blatchly,  and  that  he  con- 
tracted with  Blatchly  for  Callahan  to  sell  him  the  same  for 
one  hundred  and  fifty  dollars,  and  informed  Callahan,  who 
assented  to  the  contract  and  told  Bean  to  give  Blatchly  a  bill 
of  sale  for  the  same  in  Callahan's  name,  as  his  attorney  in  fact, 
and  that  he  then  executed  to  Blatchly  a  bill  of  sale,  in  the 
name  of  Callahan,  as  his  attorney.  The  testimony  was  ad^ 
mitted,  sabject  to  aU  legal  objections.  The  defendants  then 
moved  the  Court  to  strike  out  Beanos  testimony,  because  a 
written  sale  was  allied  in  the  answer,  and  because  the  alleged 
parol  sale  was  void,  and  also  because  no  authority  was  shown 
to  execute  the  bill  of  sale,  as  a  parol  authority  was  insafficient 
for  siudi  a  pitipose.  The  Court  denied  the  motion,  and  defend* 
ant  excepted.  The  defendant  also  moved  the  Co«i)4^  t»  disregard 
the  evidence  concerning  the  contents  of  the  bill  of  sale,  because 
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it  was  not  shown  to  be  lost  The  Court  denied  the  motion^ 
and  defendant  exoepted. 

The  trial  was  by  the  Court,  and  the  Court  found  as  a  fact 
that  the  sale  from  Callahan  to  Blatchly  was  by  paroL  The 
defendant  recovered  judgment^  and  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinicoi  of  the  Courts 

Geo.  Cadwalader,  for  Appellant,  argued  that  the  defendant 
having  alleged  a  written  sale  in  his  answer,  from  Callahan  to 
Blatchly,  could  not  recover  upon  a  parol  sale,  and  cited  Eagan 
V.  Delaney,  16  CaL  77 ;  and  that  the  loss  of  the  bill  of  sale, 
testified  to  by  Bean,  was  not  established  so  as  to  admit  parol 
testimony  of  its  contents,  and  cited  Crary  v.  Campbell,  24  Cal. 
636;  28  Maine,  3.67;  Kimball  v.  Bellow,  13  N.  H.  58;  and 
Murray  ▼•  Bucannan,  7  Blackford,  549.  He  also  argued  that 
even  if  the  bill  of  sale  had  been  produced,  it  would  have  con- 
veyed no  title,  inasmuch  as  Bean  had  only  verbal  authority  to 
execute  it,  and  cited  Vidian  v.  Oriffin,  21  Cal.  391 ;  Ewnford 
V.  McNair,  9  Wend.  64;  and  St.  John  v.  Kidd,  26  CaL  259. 

J7.  P.  Barber,  for  Bespondent,  argued  that  the  verbal  sale 
of  the  daim,  if  such  it  was,  was  good,  as  it  had  become  the 
law  of  this  case  as  decided  on  the  former  i^peal  in:  Paiterson 
▼•  Keystone  Oompaayy,  23  Cal.  575.  He  also  argued  that  the 
defendant  was  not  precluded  from  proving  a  pard  sale,  because 
he  had  unnecessarily  plead  a  written  bill  of  salo^  and  that 
under  the  denials  of  plaintiff's  title  in  the  answer,  defendant 
might  have  proved  a  written  transfer  without  pleading  it,  and 
eited  Bmith  v.  Folger,  16  CaL  275;  Coryell  v.  Cain,  16  Cal. 
567 ;  and  Staalc  v.  Barrett,  16  CaL  361,  He  also  argued  that 
as  the  Court  found  a  parol  transfer  from  Callahan  to  Blatchly, 
that  the  plaintiff's  points  conc^nung  the  alleged  parol  power 
of  Bean  to  make  the  bill  of  sale,  and  that  no  foundaticm  was 
laid  to  admit  parol  evidenoe  of  the  contents  of  the  Ull  of  sale. 
Were  irrdevanti 
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opinion  of  the  Court -^  8an<lerwB,  J.  . 

By  the  Oourt^  SiJfBSBsoN,  J. : 

I.  It  is  settled  that  prior  to  the  passage  of  the  Act  of  the 
18th  of  April,  (Stat  1860^  p.  175)^  title  to  a  zuiuing  claim 
would  pasa  by  a  verbal  sale,  if  accompanied  by  an  actiDal 
transfer  of  the  possession.  This  doctrine  was  first  suggested 
in  Jackson  v.  The  Feather  River  Woier  Company,  14  CaL  18, 
and  formally  announced  in  Table  Mountain  Ttamel  Company 
y.  Stranahan,  20  Gal.  198.  It  was  subsequently  affirmed  in 
Oatewood  v.  McLaughlin^  28  CaL  178,  and  in  the  present  case 
when  here  on  a  former  appeal  (23  Oal,  576.)  In  the  case  of 
The  Copper  EiU  Mining  Company  v.  Spencer  ei  al.,  25  Cal.  18, 
we  held  that  this  rule  applies  only  to  cases  where  the  vendor 
is  in  the  actual  possession  and  can  deliver  it  to  the  va^ee, 
and  not  to  cases  where  there  is  an  adverse  possessi<Mi  in  a 
third  party.  But  in  neither  of  these  eases  was  the  effect  of 
the  Act  of  1860  cousideored.  The  question  is  important 
Does  not  that  Act  preclude  verbal  sales,  and  require  tham  to 
be  made  in  writing!  Prior  to  its  passage  it  is  well  settled 
that  a  written  instrument  waa  not  necessary.  Unless  a 
diange  in  that  reqpect  was  desired  no  legislation  was  needed. 
Yet  the  Act  was  passed,  and  it  was  provided  that  ^^convey- 
ances of  mining  claims  may  be  evidenced  by  bills  of  sale," 
etc.  Does  not  ^^  may  "  mean  must  or  shall  t  The  first  section 
of  the  Act  concerning  conveyances  provides  that  ^^convey- 
ances of  lands  or  of  any  estate  or  interest  theorein  may  be 
made,''  etc  Here  the  word  ^^  may ''  means  must  or  shall,  and, 
if  so,  why  is  not  the  same  true  of  the  former}  It  may  be 
doubted  whether  the  rule  in  Table  Mountain  TunMl  Company 
▼.  Siranahan  is  not  entirely  abrogated  by  the  Aci  of  1860; 
bat  we  reserve  the  question,  since  its  detennination  is  not 
necessarily  involved  in  this  case. 

By  the  seocmd  section  the  operation  of  the  Act  was  limited 
to  gold  minesy  and  did  not  therefore  embrace  mines  of  the 
character  of  the  one  in  suit  It  is  true  this  section  was 
repealed  in  1868  (Statutes,  p.  98),  and  the  operation  of  the 
Act  thereby  extended  to  all  kinds  of  mines;  but  the  sales 
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from  Callahan  to  Blatchly,  and  from  the  ktter  to  the  defend- 
anty  were  made  while  the  second  section  wad  still  in  force, 
and  hence  their  yaliditj  mnst  be  determined  by  the  rule  in 
Table  Mountain  Tunnel  Company  v.  Stranahan,  Und^  the 
law,  therefore,  applicable  to  this  case,  the  sales  from  OaUahan 
to  Blatchlj  and  from  the  latter  to  ihe  defendant  were  good, 
and  passed  the  title^  if  abcompanied  by  a  transfer  of  the  poe- 
sessicm,  if  merely  verbal,  which,  however,  as  will  be  seeo. 
hereafter,  does  not  seem  to  have  been  liie  case  with  the 
former. 

11.  The  defendant  having  alleged  in  his  answer  that  the 
sale  frcmi  Callahan  to  Blatchly  was  in  writing,  it  is  claimed 
that  the  def^idant  was  thereby  preduded  from  proving  a 
verbal  sale.  In  this  respect  we  think  the  learned  oomisel  for 
the  appellant  is  in  error.  The  allegation,  so  far  as  it  avers 
that  the  sale  was  by  a  written  instrument,  is  an  averment  of 
the  evidence  of  the  faet  of  sale,  and  would  have  been  strieken 
QUt  on  motion  for  that  reason.  {Oreen  y.  Palmer,  Ift  CaL 
411.)  It  so  far  presented  no  issue.  The  only  issue  made  by 
the  allegation  was  as  to  the  fact  of  sale.  How  the  sale  was 
made^  whether  by  "wori  of  mouth  or  by  a  written  instrument, 
was  merely  a  matter  of  evidence  and  not  an  issuable  fact  If 
the  sale  was,  in  fact,  evidenced  by  a  written  instamient,  the 
defendant  wasT  undoubtedly  bound  to  prove  it  by  producing 
the  instrument,  but  not  because  of  any  rule  of  pleading,  but 
because  of  the  rule  of  evidence  whidi  requires  the  production 
of  the  best  evidence  of  which  the  nature  of  the  case  admits. 
Suppose  that  at  the  time  the  answer  was  prepared  the  defend- 
ant was  informed  and  believed  that  the  sale  was  made  in 
writing,  but  it  subsequently  and  upon  further  inquiry  turned 
out  that  the  defendant  was-  mistaken,  and,  in  faet,  the  sale 
was  a  verbal  one,  would  the  defendant  have  been  precdnded, 
by  its  false  averment  that  it  was  in  writing,  from  pnmng  the 
verbal  sale }  Undoubtedly  not,  for  whether  it  was  in  writinjg 
or  not)  is  not  material^  and  only  affects  the  mode  of  pnoof ;  for* 
the  averment  that  it  was.an  ^ting  might  be  stricken  out 
without  leaving'  the  answer  insufficient^  wluch  19  the  test^ 
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wliether  the  matter  allejged  is  material  or  not  The  qtiestioii 
as  to  the  defendant's  right  to  introduce  parol  evidence  of  the 
sale  conld  be  made  only  upon  demurrer  to  such  evidence 
when  offered,  and  in  the  solution  of  that  question  the  plead- 
ings eould  not  be  consulted  as  oonclnsiva 

III.  But  it  appears  from  the  evidence  of  the  defendant  that 
there  was  a  written  bill  of  sale.  The  defendant  was  therefore 
bound  to  produce  it  or  establish  its  loss  before  resorting  to 
oral  testimony.  This  was  not  done,  and  the  Court  erred  in 
overruling  the  plaintifPs  objection  to  the  oral  testimony  for 
that  reason.  (Crary  v.  Campbell,  24  Cal.  684.)  The  testi- 
mony shows  that  the  bill  of  sale  was  in  the  possession  of 
defendant's  witnesses  and  counsel  at  the  former  trial  of  the 
ease.  Bean  testifies  that  he  then  and  there,  while  on  the 
witness  stand  as  a  witness,  delivered  it  to  A.  P.  Dudley,  of 
Qounsel  for  defendant  Dudley  testifies  tiiat  he  delivered  it 
to  Bean  or  Mandeville,  and  he  thinks  the  former.  Bean, 
however,  cm  being  recalled,  stated  that  it  was  not  rodeliv4»'ed 
to  him  bj  Dudley.  Both  Bean  and  Dudley  stated  that  they 
had  made  thorough  search  among  their  papers  but  could  not 
find  it  Here  the  showing  as  to  the  loss  siiops,  and  is  mani- 
festly insoffieient  It  leav«s  the  misang  document  in  all 
probability  in  the  possession  of  Mandeville,  who  was  not 
called  upon  to  give  an  account  of  its  further  fate.  Msndeville 
being  tiie  last  paeon  diown  to  have  it  In  his  possession, 
inquiry  shonld  hav«  been  made  of  him  in  order  to  lay  a  foun- 
dation for  the  introdueti(m  ef  secondary  oridenee  as  to  its 
oontents. 

It  will  not  do  to  say  that  the  bill  of  sale  was  not  the  act  of 
Callahan,  because  Bean,  who  eseented  it  as  his  attorney  in 
fact,  only  had  a  verbal  pewer,  and  also  acted  as  the  agent  of 
BlatcUy  in  negotiating  die  sale  with  Oallahaa.  A  verbal 
power  was  sufBeient  to  authoriss  Besn  to  sign  Callahan's  name 
to  an  instrument  of  that  character,  and  Callahan  having  agreed 
in  person  upon  the  terms  of  tlw  sale  it  cannot  be  said  that 
Bean  was  representing  both  bnyer  and  seller.  \ 

There  having  been  a  bill  of  salei;  the  qnestion  as  to  whether 
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there  was  a  change  of  possession  within  the  rule  in  Table 
Mountain  Tumiel  Company  v.  Strandhan  as  to  verbal  sales 
becomes  immaterial.  But  in  view  of  the  fact  that  another 
trial  may  be  had,  we  deem  it  proper  to  say  that  the  possession 
of  the  company  was  the  possession  of  each  of  its  members, 
and  the  withdrawal  of  OaUahan  from  any  further  participation 
in  the  affairs  of  the  company  and  Blatchiys  taking  his  place 
and  representing  the  interest  or  share  in  question  was  all  the 
change  of  possession  which  could  take  place  under  the  circum^ 
stances  of  the  case,  and  satisfies  the  rule  in  Table  Motmiain 
Turmel  Company  v.  Stranahan. 

Before  leaving  the  case  it  is  proper  to  add  that,  as  to  the 
fact  whether  Callahan  gave  Bean  verbal  power  to  sign  his 
name  to  the  bill  of  sale,  the  testimony  is  conflicting.  Bean 
testifies  that  he  did,  but  Callahan  testifies  that  he  did  not 
The  Court  did  not  find  the  fact  directly  either  way.  But  Bean 
was  a  witness  for  the  defendant,  and  the  defendant  was  there- 
fore bound  by  his  statement  on  the  question  of  primary  and 
secondary  evid^ice.  At  the  trial  counsd  for  the  plaintifE  aeena 
to  have  been  more  or  less  xmder  the  influence  of  cross  pur- 
poses. It  seems  to  have  been  claimed  that  the  defesidant  must 
produce  the  bill  of  sale,  and  yet,  that  if  it  was  produced,  it 
would  prove  nothing,  because  Bean  had  no  power  to.  execute 
it  for  Callahan ;  which  apparent  inconsistency  is,  in  part, 
explained  by  the  fact  that  they  also  claimed  that  fL  verbal  sal^. 
would  not  pass  the  title^  and  hence  if  the  bill  of  sale  was  void 
for  want  of  power  in  Bean,  the  defendant's  title  wotild  faiL 
If  Bean  had  no  power,  the  bill  of  sale  was  not  the  act  of 
Callahan,  and  there  was  but  a  verbal  sale,  and  it  was  compe- 
tent for  the  defendant  to  prove  it  as  such,  without  any  showing 
as  to  the  bill  of  sale.  It  being  now  determined  that  a  verbal 
sale  would  pass  the  title,  on  another  trial  counsel  must  take 
one  horn  or  the  other  of  the  dilemma.  There  either  was  a  bill 
of  sale  which  passed  the  title  or  there  was  not;  and  whether 
there  was  or  not  depends,  as  the  evidence  now  stands,  upon 
the  fact  whether  there  was  a  verbal  power  from  Callahan  to 
Bean  to  execute  it  in  his  name.     Counsel  will  not.  be  allowed 
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to  claim  that  there  wae  ft  bill  of  sale,  but  no  power  in  Bean  to 
make  it 

Judgment  reversed  and  a  new  trial  ordered. 


AENGLD  HETMAN  v.  A.  BABCOOK  awd  A.  F.  GERARD. 

BBBBirF'B  Salb  undeb  Dsciu  of  F0RBCLO8DBB. —  A  Sheriff  baa  no  author- 
ity to  make  vale  at  mortgaged  premlsea  nnder  a  Judgment  of  forecloaure 
and  MLle,  iinteM  an  or<er  odC  anle  ia  Issued  npon  the  Judgment  and  plaoed 
In  his  hands. 

WHBif  TH>  Sheriff  mat  make  the  Saia — It  Is  the  duty  of  the  Sheriff  of 
the  county  In  whleh  any  parcel  of  the  mortgaged  premises  are  situated,  to 
execute  the  ordier  of  salit  mless  the  decree  contdtns  speelnl  directions  l» 
that  respect. 

Peoof  of  Oboeb  of  Sale. —  The  recitals  In  a  Sheriff's  deed  do  not  prove 
that  an  order  of  sale  was  Issued  on  a  Judgment  of  foreclosure. 

Btxdbnce  or  TsojD  mnnE  Wowmcuomnm  Saza--*-  Ollie  purchaser  at  a  Sherlirii 
sal%  made  under  a  decree  of  foreclosure,  hefere  he  can  leeoFer  poaseaaloa 
must  prove  the  Judgment  and  order  of  lale,  as  well  as  the  Sheriff's  deed. 

When  Shbbiff  mat  Sell  undeb  Cebtified  Copy  of  the  Decree. —  If  the 
Judgment  of  foreclosure  gives  full  directions  as  to  the  time,  place,  terms, 
and  maimer  of  sale  :ofC  the  mortgnged  premises,  and  directs  the  Sheriff  to 
make  the  sale,  a  certified  copy  of  the  decree  U  sufficient  authority  for 
the  Sheriff  to  seU. 

Appxai.  from  the  District  Ooart^  Twelfth  Judicial  District 
City  and  County  of  Sea  Francisco. 

EjeetbiBtit  t6  rec6v^  a  lot  of  land  in  the  City  of  San  Flran« 
eiseo;  lying^in  tlie  angle  fonned  bj  Centre  and  Ydeneia  streetsi 
MlEircus  Lowell,  and  EQen,  his  wife^  on  the  4th  day  of  T>eoem« 
bar,  1855,  executed  to  plaintiff  a. mortgage  on  the  demanded 
premises.  A  judgment  was  rendered  on  the  15th  day  of 
September,  1M6,  foreclosing  the  mortgage' and  directing  a  sale 
of  the  mortgaged  premisee.  On  the  trial  the  plaintiff  offered 
in  evidence  a  Sheriff's  deed  of  the  demanded  premises,  which 
recited  that  an  order  of  sale  was  issued  on  the  judgment  of 
foredosiure'  on  the  I'Sth  day  of  September,  1856,  and  was 
delivered  to  the  Sheriff,  and  ihat  in  pursuance  of  said,  order 
tibe  Sheriff  Wied  on,  and  on  the  18tfa  day  of  October,  1856, 
sold  the  premises  at  pobUe  auction  aocoarding  to  law,  after 
having  givon  due  notice.  The  referee  to  whom  the  ease  was^ 
referred  found  that  Lowell  and  wife  weire  in  possessioQ  of  the 
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premises  from  the  first  day  of  January,  18£5^  until  Jiily,  1855^ 
when  they  left^  and  the  premises  remained  vacant  for  two 
years,  when  defendants  entered.  The  defendants  recovered 
judgment,  and  on  plaintiff's  motion,  the  Court  granted  a  new 
trial  Defendant  appealed  from  the  order  granting  a  new 
trial 

The  odier  facts  are  stated  in  the  opinion  of  ihe  Court 

John  B.  FeUon,  for  Appellants,  argued  that  an  execution  or 
order  of  sale  was  neeessary  to  authorise  the  Sheriff  to  make 
sale  of  mortgaged  premises;  and  cited  Sees.  209  and  213  of 
the  Practice  Act  He  ccmtended  that  a  judgment  was  only  a 
determination  of  the  rights  of  the  parties,  and  that  no  judg- 
ment oould  execute  itself,  and  that  it  was  a  general  principle 
that  a  Court  had  power  to  issue  all  process  necessary  to  carry 
Its  decrees  into  effectual  eseoution;  and  cited  1  Berk  Ch.  Pr. 
440;  and  3  Daniel's  Chan.  Pleading  and  Pr.  1,248;  and  Hit- 
tpU's  Laws,  Art  6,852. 

M.  A.  Wheaton,  for  Bespondent,  argued  that,  as  the  Court 
had  jurisdiction  of  the  subject  matter  and  of  the  parties  to  the 
suit,  the  decree  was  of  itsdf  authority,  and  contained  not  only 
the  proper  power  but  the  only  power  .that  the  Sheriff  could 
have  to  sell  the  land;  and  cited  See  246  of  the  Practice  Act 
as  it  stood  in  1856.  He  also  aigued  that  the  statute  nowhere 
pnmded  that  a  oeztified  oopy  of  the  decree  should  be  tha 
Sheriff's  authority  to  sdl,  or  that  the  Sheriff  needed  any  fur- 
ther authority  than  the  decree  Itself,  and  that  as  the  deeree  of 
foreclosure  must  contain  an  order  to  sell,  and  as  the  Sheriff 
must  make  the  sale,  no  intermediate  prooesa  waa  neMmsaiy. 

By  the  Coart,  Bacam,  J.: 

The  first  questi<»i  for  eensideratSon  ii  whether  it  is  neees* 
sary  that  an  execution  or  order  of  sale  issue  to  the  Sheriff,  to 
anihorize  him  to  make  sale  of  the  mortgaged  premises  under  a 
decree  of  f  oredosure  and  sale  of  the  dbaracter  of  the  one  pre- 
sented in   this  ease.     The  only  order  vespeeting  the  sale 
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contained  in  the  decree,  is  that  the  mortgaged  premises  ^^he 
sold  according  to  law.'*  No  directions  are  given  as  to  the 
time,  place,  terms  or  manner  of  sale ;  nor  is  the  dnty  of  making 
the  sale  committed  by  the  decree  to  the  Sheriff. 

The  Sheriff  does  not  bear  such  a  relation  to  the  Court  that 
he  must  take  notice  of  its  orders  and  judgments,  and  without 
process  execute  and  carry  into  effect  those  that  require  the  aid 
of  a  ministerial  officer.  The  general  rule  is  that  process  is 
the  authority  of  the  Sheriff,  and  no  reason  is  given  why  in 
case  of  a  decree  of  foreclosure,  and  especially  in  one  that  is  as 
devoid  of  all  directions  as  the  one  before  us,  an  exception 
should  be  found  to  the  rule.  When  the  mortgaged  premises 
consist  of  parcels  of  land  situated  in  several  counties,  it  is  evi- 
dent that  the  rule  contended  for  by  the  plaintiff  could  not  be 
worked  without  producing  great  confusion  and  injury. 

No  express  provision  is  found  in  the  Practice  Act  prescrib- 
ing the  mode  of  making  sale  of  the  mortgaged  premises  under 
a  decree  of  foreclosure,  but  the  Courts  have  in  a  great  number 
and  variety  of  cases,  acted  upon  the  assumption  that  where  no 
special  provision  is  made  in  the  decree,  it  is  the  duty  of  the 
Sheriff  of  the  county  in  which  any  portion  of  the  mortgaged 
premises  are  situated,  to  sell  the  portion  of  the  premises  within 
his  county  in  the  manner  that  he  is  required  by  law  to  sell 
real  estate  under  execution  against  the  property  of  a  judgment 
debtor,  and  that  the  Sheriff  acts  under  and  by  virtue  of  an 
order  of  sale  issued  upon  the  decree.  The  issuing  of  the  order 
of  sale  is  authorized,  it  is  thought,  by  section  two  hundred  and 
thirteen  of  the  Practice  Act;  but  whether  it  is  so  or  not,  it  is 
very  evident  that  the  practice  we  have  mentioned  has  too  long 
been  adopted  and  too  uniformly  acquiesced  in,  to  be  now 
changed  by  the  Court  on  the  ground  that  it  was  iM)t  fully 
authorized  by  that  Act 

The  plaintiff  insists  that  the  defendants  are  in  error  m  say- 
ing that  the  referee  found  that  there  was  no  order  of  sal^.  etc. 
The  referee  did  not  so  find;  but  when  the  Sheriff^s  deed  was 
offered  in  evidence,  objection  was  made  to  its  introductioi^  an 

Vok  XXX.— 24 


870  HsTMAV  V.  Babcock.  [Sup.  Ct 


Opinion  of  Sawyer,  X«  coneorrtAf. 


the  p^oundy  among  others,  that  there  was  no  order  of  sale.  In 
the  statement  on  motion  for  new  trial  it  is  stated  that  the 
plaintiff  introduced  in  evidence  the  Sheriff's  deed,  ^^  and  no 
evidence  was  given  tending  to  impeach  or  contradict  any  of 
the  recitals  in  said  deed  or  touching  the  same,  unless 'the  facts 
found  by  the  referee  tend  thereto."  The  referee  sets  out  the 
facts  found  by  him  ^^  as  the  only  facts  in  this  action ;''  and 
there  is  no  finding  in  respect  to  the  order  of  sale.  We  under- 
stand from  the  referee's  report  and  the  statement,  that  there 
was  no  evidence  introduced  respecting  an  order  of  sale. 

The  order  of  sale  (and  in  many  cases  a  certified  copy  of  the 
decree  will  be  sufficient  for  that  purpose)  is  as  essential  to  a 
recovery,  as  the  decree  or  the  Sheriff's  deed;  and  the  recital 
in  the  deed  is  as  incompetent  proof  of  the  order  of  sale  aa  of 
the  decree.     (Hihn  v.  Peek,  ante,  280.) 

Order  granting  a  new  trial  reversed* 

Sawybb,  J.,  concurring: 

There  must  be  something  in  the  nature  of  process  issued  to 
die  Sheriff  as  his  authority  to  execute  the  judgment  In 
practice  different  forms  have  been  adopted  and  pursued  in 
different  sections  of  the  State.  Sometimes  an  order  or  writ 
reciting  substantially  the  judgment  at  large,  and  sometimes  a 
certified  copy  of  the  judgment  under  the  seal  of  the  Court,  has 
been  issued  to  the  Sheriff.  Each  mode  has  doubtless  been  too 
long  and  too  extensively  pursued  to  be  corrected  now  by 
judicial  action.  The  statute  itself  upon  this  point  is  open  to 
different  constructions,  and  different  constructions  have  conse- 
quently been  put  upon  it  In  this  case,  according  to  the  finding 
of  the  referee,  as  I  understand  it,  there  was  no  proof  that  any 
mstrument  of  any  kind  whatever  was  issued  to  the  Sheriff  — 
aothing  to  serve  ^e  purposes  of  process.  He  does  not  appear, 
dierefore,  to  have  had  any  authority  to  eelL  On  this  ground 
£  concur  in  the  judgment. 
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Sanbebson,  J^y  also  ooncumng; 

There  are  two  modes  of  enforcing  final  judgment — firsts  by 
execution^  and  second^  by  a  certified  copy  of  the  judgment 
The  first  is  the  proper  mode,  where  the  judgment  requires  the 
payment  of  money  or  the  delivery  of  real  or  personal  prop- 
erty; and  the  second  is  the  proper  nK>de  where  the  judgment 
requires  the  performance  of  any  other  aet  (Practice  Act,  See. 
913.)  A  judgment  which  directs  the  sale  of  specific  property 
to  satisfy  a  mortgage  or  other  lien  upon  it,  falls  within  the 
second  class,  and  is  to  be  enforced  by  the  proper  officer  under 
a  certified  copy  of  the  judgment  If  the  judgment  contains 
specific  directions,  they  must  be  followed  by  the  officer;  but 
if  the  direction  is  gBieral,  to  the  effect  that  the  sale  be  made 
as  sales  under  an  execution  are  made,  the  officer  must  follow 
the  statute  regulating  such  sales.  In  the  second  class  of 
judgments  a  certified  copy  is  as  indispensable  as  an  execution 
in  the  first,  and  an  officer  has  no  more  authority  to  enforce  a 
judgment  of  foredosure  without  a  certified  copy  of  the  judg- 
ment than  be  would  have  to  enforce  a  simple  money  judgment 
without  an  execution;  and  to  make  out  a  title  the  production 
of  a  certified  copy  of  the  judgment  is  as  indispensable  in  the 
one  case  as  the  production  of  an  execution  in  the  other. 

I  do  not  desire  to  be  understood  as  intimating  that  the  pro- 
cess heretofore  in  use*  to  a  greater  or  less  extent,  called  an 
order  of  sale,  is  not  valid.  Such  orders  contain  a  substantial 
copy  of  the  judgment,  and  doubtless,  in  view  of  the  great 
length  of  time  they  have  been  in  use  without  question,  should 
be  held  sufficient;  but  where  the  statute  is  plain  and  simple 
it  is  better  to  use  the  process  which  it  provides  than  to  invent 
a  substitute.  For  these  reasons,  in  addition  to  what  has  been 
said  by  Mr.  Justice  Rhodes,  I  concur  in  reversing  the  order 
from  which  the  appeal  is  taken. 
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E-  L.  GOLDSTEIN  v.  SAMUEL  HORT,  N.  R  LOWELL, 
AND  A.  A,  COHEU",  Intsbybnos. 

PLSDaa  or  Pbxsonal  Pbopbrtx  bt  Om  mot  Owkivq  n.— Oim  aMumlDf  to 
own  personal  property,  and  pledginjr  it,  ia  eatopped  from  afterwarda  aaaert- 
tog  that  he  did  not  own  It  whiBn  ho  pledged  It;  and  a  anhaaqoent  aoqnlal- 
tlon  of  title  by  the  pledgor,  aa  between  the  partiea  to  the  eontraet  tnnreo 
to  the  benefit  of  the  pledgee,  without  any  new  doUrery  or  ratlflcation  of  the 
pledge. 

BiOBT  or  Pupon  to  Bacofn  Poeonaaimr  or  vn  PLaMm.^*OBo  who  f*- 
ceiyea  peraonal  property  In  pledge  from  another  who  doeo  not  own  It,  b«t 
who  aubaequeatly,  and  while  the  pledge  cootinuea,  aoqoirea  the  title  to  it, 
may  recover  poaaeaaion  of  the  aame  from  one  who  becomea  poaaeaaed  of  It 
wlthoat  nght. 

Wakaanty  or  TxTLs  BT  Plbdoob. —  The  plodlior  of  poraanal  proporty  war- 
rants the  title  of  the  property  plediged. 

Dblivkby  or  PoasBiwioif  or  Pbofebtt  Puedgbo.— A  dellrery  of  posaeaaloB 
of  property  pledged  mtiat  bo  mado  to  tiio  pledgee  is  otOar  to  oonanmmalo 
the  pledgee'a  right 

Appeal  from  the  District  Courts  Fourth  Judicial  District^ 
City  and  County  of  San  Pranciaca 

The  facts  axe  stated  in  ike  opinioa  of  the  Court 

B.  B.  Mastick,  and  John  W.  DunneUe,  for  Appellant^  argued 
that  one  who  pledged  personal  property  on  a  new  oouBidefir 
tion  then  first  advanced,  warranted  tiie  title^  and  cited  Hibbard 
V.  Johnson,  19  John.  77;  Bew  v.  Barber,  3  Cowen,  872; 
Buckman  v.  Borman,  8  £.  D.  Smith,  409;  12  Wend.  446; 
and  28  Barb.,  S.  0.  633.  They  also  argued  that  one  who 
pledged  property  for  a  consideration  then  first  advanced,  but 
who  had  no  title  at  the  time,  and  acquired  title  subsequently^ 
was  estopped  as  well  as  those  in  privity  with  him,  and  parties 
ularly  his  subsequent  vendees,  from  denying  the  title  of  the 
pledgee,  and  cited  Jackson  v.  Bull,  1  John.  Oases,  81 ;  Jack- 
son V.  Murray,  12  Jc*n.  201;  Tyler  v.  Strong,  21  Barb.  198; 
and  Crofoot  ▼.  Bemiett,  2  Oomst,  N.  Y.  258. 

Doyle  di  Barber,  for  Bespondent  Kort,  argued  that  a  pledge 
of  personal  property  was  void  unless  followed  by  some  new 
act  or  ratification  by  the  pledgor  after  he  acquired  title,  and 
cited  Stor/s  Eq.  Jurisp.,  Sec  1,040  b.,  1,021 ;  Lam  v.  Thomr 
ion,  1  Mann.  Q.  &  S.  379;  60  E.  0-  L.  379;  Moody  v.  WrigU, 
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18  Met  17;  (Me  ▼.  BumeU/7  Ad.  &  E.,  N.  8.;  63  E.  C.  L- 
848,  (850) ;  JM48  ▼.  Richardson,  10  Meta  492;  0<w  v.  8%tl,  8 
Barb.  102j  110,  120;  MunsMY.  Garew,  2  Onsh.  60;  Brainard 
V.  Burton,  6  Venn.  97,  99;  and  Broom's  Legal  Maxims,  819 
(374). 

Th^  alao  contended  that  no  warrant  of  title  was  implied 
on  the  pledge  of  personal  property  tacept  as  between  the 
vendor  and  vendee,  and  that  as  against  a  strtoger  the  estoppel 
was  not  binding,  and  that  the  estoppel  woa  merely  personal  as 
between  vendor  and  vendee,  and  did  not  operate  to  prevent  a 
subsequent  buyer  who  acquired  possession  frcHn  asserting  title, 
thou^  derived  from  the  same  vendor,  and  cited  2  Smith's  L. 
O.  620,  note  to  Doe  v.  Oliver;  4  Kent,  (261,)  269,  note;  Peh 
leireau  v.  Jackson,  11  Wend.  117;  and  Jewett  v.  Lincoln,  14 
Maine,  116. 

A,.  A.  Cohen,  in  pro.  per.,  and  Delos  Lake,  for  Bespondent 
Ck>hen,  argued  that  Gh)ldstein  never  acquired  possession  of  the 
flour,  inasmuch  as  it  was  in  Martenstein^s  possession  when 
Garthwaite  undertook  to  deliver  it  to  Ooldstein;  and  Garth- 
waite,  having  no  title  or  possession,  oould  not  confer  either 
upon  Goldstein;  and  diat  delivery  of  possession  was  essential 
to  constitute  a  pledge,  and  that  Gh>ldstein  therefore  nevei* 
became  pledgee,  and  cited  Story  on  Bail.,  Sees.  7,  287,  297; 
Bacon's  Abr.  Bail,  (b) ;  2  Kent's  Oom.  *581 ;  Ohitty  on  Con. 
*475,  note  2;  1  Pars,  on  Con.  000;  Jones  on  Bail  84^  126; 
and  Edwards  on  Bail  198,  196. 

By  the  Court,  Cuskbt,  0.  J.: 

Beplevin  for  two  thousand  half  sacks  of  flonr  of  the  alleged 
value  of  five  thousand  five  hundred  dollars.  The  defendant 
Hort  answered,  denying  each  and  every  all^ation  of  the  eam- 
plaint  Cohen  intervened,  claiming  the  property  and  asking 
for  a  judgment  that  plaintiff  take  nothing  by  his  action  and 
for  judgment  against  Hort,  who  had  possession  of  the  flour, 
for  the  reoGvery  of  the  posseesicm  thereof^  or  for  its  value  ia 
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the  sum  of  four  thousand  dollars  in  case  a  deliveiy  of  it  could 
not  be  had.  The  plaintiff  and  the  defendant  Hort  respectively 
controverted  the  matters  contained  in  the  complaint  of  the 
intervenor.  The  issues  joined  were  tried  before  a  juiy,  and 
upon  the  trial  the  plaintiff  was^  on  motion  of  the  defendants 
and  intervener,  nonsuited  and  judgment  thereupon  entered 
against  him.     The  plaintiff's  appeal  is  from  the  judgment. 

From  the  bill  of  exceptions  ccmtained  in  the  transcript  of 
the  record  it  appears  %Lat  <m  the  17th  of  January,  1863,  one 
Henry  Garthwaite  proposed  to  borrow  of  the  plaintiff  ei^t 
thousand  doUars,  to  be  paid,  with  interest^  in  ninefy  days 
thereafter,  and  in  consideration  thereof  to  secure  the  sum  so 
to  be  borrowed  by  a  pledge  of  four  thousand  half  sacks  of 
flour  on  storage  with  A.  S.  Eldridge,  a  warehouseman  at  the 
Empire  Warehouse  in  San  Francisco ;  and  to  consummate  the 
matter  Garthwaite  made  and  delivered  to  the  plaintiff  his 
promissory  note  for  eight  thousand  dollars,  payable  in  ninety 
days  after  that  date,  and  at  the  same  time  executed  to  him  an 
assignment  in  writing  of  the  fpur  thousand  half  sacks  of  flour 
as  collateral  security  for  the  payment  of  the  note  and  interest^ 
and  also  pointed  out  to  the  plaintiff  the  flour  as  his  flour. 
This  was  done  in  the  presence  of  one  Loring,  who  was  in  charge 
of  the  warehouse  at  the  time  as  the  derk  of  Eldridge^  and  who 
was  authorized  to  act  for  his  principal  in  receiving  goods  on 
storage  and  giving  warehouse  receipts  for  the  same  in  the 
absence  of  Eldridge.  By  the  request  of  Gktrthwaite  a  ware- 
house receipt  was  then  made  out  by  Loring,  the  derk,  and 
signed  and  delivered  to  the  plaintiff.  The  receipt  described 
the  four  thousand  half  sacks  of  flour,  and  acknowledged  the 
receipt  of  the  same  on  storage  from  the  plaintiff.  It  was  signed 
**A.  S.  Eldridge,  per  Loring."  Upon  receiving  the  note,  the 
instrument  of  transfer  and  the  storehouse  receipt^  the  plaintiff 
counted  the  sacks  of  flour  and  placed  the  initial  letters  of  his 
name  on  some  of  them,  on  the  front  side  ci  the  pile  of  sacka^ 
and  then  delivered  to  Garthwaite  the  eight  thousand  dollars. 
At  the  time  of  this  transaction  the  flour  belonged  to  Marten- 
stein  &  Co.,  and  wi^  on  storage  at  the  warehonae  on  their 
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account  Bat  previous  to  this  date^  to  ^t,  on  the  12th  day 
of  Jannaiy,  1863^  Harteostein  &  CSo.  had  verballj  agreed  vntii 
Garthwaite  to  sell  to  him  two  thousand  half  sacks  of  the  flour 
so  belonging  to  them  for  five  thousand  one  hundred  and  ninetjr- 
five  dollars,  and  made  an  entry  in  their  books  chai^ng  to 
Garthwaite  the  price  of  the  flour  so  agreed  to  be  sold  to  him, 
but  no  money  was  then  paid  therefor,  nor  was  the  flour  or  any 
part  of  it  then  delivered,  nor  was  ihere  any  note  or  memoran- 
dum other  than  the  entry  on  said  books  made  of  the  sale.  On 
the  20th  of  the  same  January,  Garthwaite  paid  Martenatein  & 
Ca  for  the  two  thousand  half  sacks  preriously  purchased  by 
him  as  stated,  and  received  from  them  an  order  on  the  ware- 
houseman, to  deliver  to  him  that  number  of  the  half  sacks  of 
flour ;  and  a  few  days  subsequently  he  paid  Martenstein  &  Oow 
for  the  other  two  thousand  half  sacks^  and  thereupon  received 
from  them  a  like  order  on  the  warehouseman.  The  flour  which 
Garthwaite  undertook  to  pledge  to  the  plaindff  was  the  flour 
which  was  so  purchased  of  Martenstein  &  Co. 

At  the  time  this  action  was  commenced,  the  defendant  Hort 
had 'possess^ion  of  two  thousand  half  sacks  of  the  same  flour 
which  the  plaintiff  had  duly  demanded  of  him.  The  two  thou- 
sand half  sacks  of  flour  were  worth  at  the  time  the  suit  was 
commenced  five  thousand  five  hundred  dollars. 

Assuming  that  Garthwaite  had  no  interest  in  the  flour  at 
the  time  he  undertook  to  pledge  it  to  the  plaintiff,  it  is  to  be 
ascertained  whether,  by  force  of  his  contract  with  the  plain- 
tiff, the  attempted  transfer  in  pledge  became  effective  at  the 
time  he  did  acquire  the  title  thereto.  The  person  who  trans- 
fers personal  property  in  pledge  as  security  for  a  debt  must 
own  it,  or  at  least  have  authority  to  deposit  it  in  pledge. 
(Edw.  on  Bail.  192.)  A  delivery  of  the  possession  of  the 
pledged  property  must  be  made  to  the  pledgee^  otherwise  his 
right  cannot  be  consummated.  When  the  property  is  of  a 
diaracter  or  quality  not  capable  of  manual  delivery,  such  as 
debts  and  .choses  in  action,  the  same  may  be  pledged  by  a 
written. assignment  or  other  effective  means  of  transfer,  as  the 
transfer  of  th^  capital  stock  of  a  oorporiite  oompaay  by  the 
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delivery  of  the  scrip  or  certificate;  or  of  goods  at  sea  by  an 
assigmneiit  of  the  bill  of  lading,  which  is  deemed  equivalent 
to  actual  possession,  because  it  is  a  delivery  of  the  means  of 
obtaining  possession.    (W'Uson  v.  Little,  2  Coins.  447.) 

In  the  consideration  of  this  case  it  is  important  in  the  first 
place  to  understand  the  relations,  rights  and  obligations  of  Ae 
respective  parties  to  the  contract  entered  into  when  the  plain- 
tiff loaned  his  money  to  Garthwaite  and  ivhen  the  latter 
assumed  to  transfer  to  the  former  the  flour  as  security  for  the 
money  loaned.  The  plaintiff  supposed  he  was  receiving  from 
Garthwaite  a  delivery  of  property  belonging  to  him  in  pledge 
as  security  for  the  payment  of  the  note  then  made  and  deliv* 
ered.  As  between  them,  Garthwaite  could  not  afterwards 
have  been  permitted  to  say  he  did  not  own  the  flour  which  he 
had  assumed  to  transfer  as  his  property.  (Story  on  Bail.  Sec 
29L)  Had  Garthwaite  been  the  owner  of  the  flour  at  the 
time,  the  transfer  which  he  undertook  to  make  of  it  was  a 
sufficient  transfer  and  delivery  to  invest  the  plaintiff  with  its 
possession  and  the  right  to  retain  it  until  his  debt  was  paid. 
(Wilkes  V.  Ferris,  5  John.  825 ;  2  Kent's  Ctem.  600.)  By  the 
contract  Garthwaite  impliedly  stipulated  that  he  owned  the 
property  which  he  assumed  to  pledge.  Edwards,  in  his 
work  on  Bailments,  at  page  one  hundred  and  ninety-two, 
treating  of  the  obligation  which  the  law  imposes  on  the 
pledgors  in  such  cases,  says:  "To  the  extent  of  the  interest 
which  he  undertakes  to  convey  he  in  fact  warrants  his 
title  as  much  as  does  the  vendor  on  an  absolute  sale," 
and  further,  he  says:  "If  he  undertakes  to  pledge  property 
that  belongs  to  another,  without  his  consent,  he  cannot 
afterward,  so  long  as  Ae  owner  refrains  from  claiming  it, 
seek  to  hare  it  restored,  until  his  debt  is  discharged;'^  and 
still  further  he  states  the  rule  of  law  to  be  that,  though  the 
pledgor  "is  not  the  owner  at  the  time  the  pledge  is  made, 
if  he  subsequently  acquire  the  property,  by  what  title  soever, 
his  ownership  will  be  deemed  to  relate  back  to  the  time  of 
the  contract,  and  the  pledge  will  stand  good.''  The  doctrine 
here  announced  withdut  reserve  accords  with  the  rule  which 
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obtains  in  cases  of  absolt^te  sales  and  transfers  of  personal 
property,  to  which  the  law  anpezes  an  implied  warranty  of 
title;  and  also  in  cases  of  conveyances  of  real  property  with 
eorenants  of  seinn  and  warranty.  And  we  can  peroeiye  no 
reason  why  the  role  should  not  be  applied  in  case  of  a  pledge 
as  well  as  in  a  case  of  an  absolute  sale  and  delivery  of  goods 
and  chattels. 

As  we  have  observed,  as  between  the  parties  to  Ae  oon- 
tract  the  pledgor  is  not  permitted  to  assert  that  he  did  not 
own  the  flour  whan  he  assomed  that  it  belonged  to  him  and 
undertook  to  pledge  it  as  security  for  the  money  borrowed; 
and  though  he  did  not  then  own  it,  his  subsequent  acquisition 
of  the  title  to  it  inured  to  the  benefit  of  the  plaintiff  as  pledgee, 
as  of  the  time  when  Gkrthwaite  borrowed  the  money  and 
attempted  to  pledge  the  flour  for  the  payment  thereof. 

There  is-  nothing  in  the  transcript  of  the  record  tending  to 
show  that  the  defendants  or  intervener  had  any  right  to  or 
interest  in  the  property.  At  the  time  the  plaintiff  was  non- 
suited he  had  made  out  a  case  which  entitled  him  to  its  sub- 
mission to  the  jury  for  their  verdict 

The  judgment  is  reversed^  and  the  cause  remanded  for  a 
trial 


Mr.  Justice  SBuumn^  having  been  of  counsel,  did  not  par- 
tieipate  in  this  decision. 

By  the  Court,  Cujuket,  C.  J.,  on  petiti<m  for  rehearing: 

On  petition  of  the  defendant  Hort  for  rehearing.  The  peti- 
tioning d^endant  answered  denyisig  eadi  and  every  allegation 
of  the  complaint,  and  that  is  all.  He  does  not  claim  to  stand 
in  the  position  of  a  subsequent  purchaser  in  good  faith  for  a 
valuable  consideration  of  the  property.  He  does  not  pretend 
in  pleading  tiiat  he  has  acquired  any  rigUt  to  the  ptpt^^rty  by 
purchase  from  Martenstein  &  Co.;  nor  from  Garthwi^ite;  nor 
doea  lie  claim  to  be  an  attacbing  creditor.    As  the  case  stands 
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upon  the  reoord,  the  only  question  is,  did  the  plaintiff  have 
the  right  to  the  possession  of  the  property  at  the  time  the 
action  was  commenced  as  between  him  and  Garthwaite,  or  a 
third  person  who  became  possessed  of  it  without  right 
Gkrthwaite  assumed  to  ple^e  it  before  he  owned  it  and 
while  it  was  in  the  warehousid  in  possession  of  the  warehouse- 
man as  the  agent  of  Martenstein  &  Co.  Oarthwaite,  with  the 
wrongful  concurrence  of  Loring,  the  warehouseman's  derk, 
attempted  to  make  a  delivery  of  the  flour  to  the  plaintiff,  who 
upon  the  strength  of  what  was  done  loaned  to  Oarthwaite 
eight  thousand  dollars.  Kow  it  is  said  on  petition  for  rehear- 
ing that  the  delivery  was  ineffectual  because  the  property  did 
not  belong  to  Garthwaite,  and  that  a  new  delivery  after  the 
latter  became  the  owner  of  it,  or  a  taking  possession  of  it  by 
the  plaintiff  a;fter  that  time,  was  necessary  before  it  could 
become  a  pledge  in  the  hands  of  the  plaintiff.  Counsel  say: 
''By  the  common  law  a  sale  of  goods,  whether  absolute  or 
conditional,  not  belonging  to  the  vendee  at  the  time,  does  not 
pass  the  l^;al  title,  nor  will  it  pass  thereby  until  the  vendor 
acquires  title,  and  thereafter  ratifies  or  gives  effect  to  the 
ori^nal  invalid  sale  by  some  new  act  intended  to  vest  title  in 
the  vendee.  The  taking  possession  of  the  property  by  the 
vendee,  with  the  sanction  of  the  vendor,  after  such  title  has 
been  acquired,  will,  according  to  the  preponderance  of  autlior- 
ity,  be  a  sufficient  ratification  for  that  purpose."  In  the  very 
nature  of  things  the  vendor  must  have  the  title  before  he  can 
transfer  it;  but  if  he  undertakes  to  transfer  the  title  to  per- 
sonal property  which  he  does  not  own,  in  a  manner  that  would 
be  effectual  if  he  owned  it,  and  afterwards  acquires  the  title, 
he  is  estopped  from  saying  the  sale  was  invalid  and  void 
because  he  had  no  title  when  he  assumed  to  own  and  transfer 
it.  This  is  a  well  settled  doctrine  of  the  law;  and  if  it  by 
any  means  appears  in  such  a  case  that  the  vendor  made  a 
contract  of  sale  of  personal  property  and  placed  it  in  the  pos- 
session of  the  vendee,  and  afterwards,  for  the  first  time, 
obtained  the  title  to  it,  we  apprehend  a  new  delivery  or  other 
expressed  act  of  ratification  of  what  he  had  attempted  to  do 
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would  not  be  necessary  to  invest  the  vendee  witih  the  title. 
To  require,  under  such  circumstances,  a  new  delivery  or  rati- 
fication of  the  sale,  would  be  to  require  a  vain  thing.  The 
vendee,  being  in  possession,  is  entitled  to  retain  the  property 
after  the  vendor  acquires  the  title,  whether  the  vendor  sanc- 
tioned the  original  transfer  or  otherwise.  The  same  rule  applies 
to  cases  of  pledges. 

Many  of  the  authorities  to  which  the  defendant  has  referred, 
in  his  petition  for  a  new  hearing,  arose  upon  contracts  of 
mortgage  or  sale,  unaccompanied  by  a  delivery  of  the  prop- 
erty, and  consequently  are  distinguishable  from  this  case. 
We  deem  it  unnecessary  to  examine  them  in  detail.  We  are 
of  the  opinion  the  judgment  heretofore  pronounced  should 
stand. 

Rehearing  denied. 


THE  PEOPLE,  BT  F.  M.  PIXLET,  ATTOBWBY-GBirmAL, 
ex  rd.  HENRY  F.  TESCHEMACHEB  v.  BENJAMIN 
DAVIDSON,  JULIUS  MAT,  J.  R  CORYELL,  THOS. 
BELL,  PETER  DONAHUE,  ato  JOSEPH  DONAHUE, 

*  ExxouTOBs  ow  TES  Last  Wiu  07  JAMES  DONAHUE, 
DxcsAsxa 

A  Wbaxf  hot  a  NnxBANca  as  a  Lbqal  Oohclusiok. —  It  does  not  follow  as 

a  legal  conelnaloxi  that  a  wharf  erected  below  high  water  mark  In  tide 
wttten  and  npon  the  soil  therennder  belonging  to  the  State,  la  a  public 
nnlaance,  or  an  Injury  to  commerce  and  navigation.  Whether  each  wharf 
te  a  public  nuisance  Is  a  question  of  fact.  , 

iNJuircnoN  RWTEAimxQ  E^RBCTION  OF  A  Wraxv. —  When  the  Court  la  satis- 
fled  that  a  wharf  erected  In  tide  waters  and  upon  the  soil  thereunder 
belonging  to  the  State,  Is  not  a  public  nuisance,  an  injonetlon  should  be 
refused,  or  dissolved  if  one  has  been  temporarily  granted. 

IfBANiira  OF  WOBDS  "Txra  Lands.**  —  The  words  *'tlde  lands,'*  as  used  in 
the  Act  of  May  14th,  1861,  entttied  ''An  Act  to  prorlde  for  the  sale  of 
marsh  and  tlds  lands  of  this  State,**  mean  such  lands  only  as  are  covered 
and  uncovered  by  the  tide,  and  does  not  Include  lands  permanently  sub- 


bAui  OF  Lands  bblow  Low  Watib  Mabk  bt  thb  Statb. —  The  Act  of  Hay 
lith,  1861,  enHtled  '^An  Act  to  provide  for  the  sale  of  marsh  and  Hde  lands 
of  this  State/*  does  not  confirm  Alcaldes*  grants  to  or  sales  of  lands  lying 
below  low  water  mark,  and  permanently  submerged. 
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FowpB  Qv  Cmnm  of  Bqvitx  to  bkjqis  Ebhction  ov  Whasyiw. —  The  Dte- 
trirt  Ooorti,  as  Courts  of  equity,  have  do  power  to  decree  the  destruction 
or  to  enjoin  a  purpre«ture  cau»e<1  by  the  erection  of  a  whirf  In  tide  watera 
aa4  «pon  the  m>II  Uierennder  belonging  to  the  State,  wlthont  a  license  front 
the  Statcv  imleas  it  is  or  will  be  a  public  nuimnee,  or  Is  or  will  bi*  fo;iowed 
bj  soiao  form  of  irreparable  damage,  or  unless  It  Is  or  will  be  a  hindrance 
to  the  execution  of  tome  legislative  Act  reluting  to  flsliery,  or  to  commerce 
or  navlgatloB. 

■ooirr  JuEUDicnoH  or  District  Ooubts. —  The  eqnlty  jarlidletloa  wlOi 
which  oor  District  Courts  are  tnyested  under  the  Constitution^  Is  that 
administered  In  the  High  Courts  of  Chancery  In  England. 

Whastvo  Bbbctud  |m  Tn>n  Watsks  Ain>  on  Soil  Bjnx>*raiN0  to  tkb  Stats. — 
If  &  wharf  Is  eroeted  in  tide  wnten  and  upon  soil  belonging  to  the  Stntn, 
withoot  a  license  from  the  State,  It  will  belong  to  the  State,  and  possession 
of  the  land  and  wharf.  If  withheld,  can  be  recovered  in  ejectment  by  the 
State. 

Apfbai.  from  the  District  Ooturt,  Fourth  Judicial  Distriot, 
City  and  Ooimty  of  San  Francisco. 

On  the  19th  day  of  July,  1848,  T,  M.  Leavenworth,  Alcalde 
of  San  Francisco,  granted  to  M.  L.  Callendar  a  one  hundred 
rara  lot,  and  on  the  4th  day  of  September  thereafter  granted 
to  William  8.  Clark  another  lot,  fifty  by  one  hundred  vaias, 
both  of  which  constitute  a  block  of  land  covered  by  water, 
and  situate  outside  of  the  water  front  of  San  Francisco  estab- 
lished by  an  Act  entitled  "  An  Act  to  provide  for  the  disposition 
of  certain  property  of  the  State  of  California,"  passed  March 
26th,  1861.  On  the  9th  day  of  July,  1861,  defendant  Coryell 
became  the  owner  of  said  Alcalde  grants,  and  after  the  pajssage 
of  the  Act  of  May  14th,  1861,  entitled  '^  An  Act  to  provide 
for  the  sale  of  the  marsh  and  tide  lands  of  this  State,''  the 
other  defendants  purchased  the  same  from  said  CoryelL  The 
defendants^  other  than  Coryell,  claimed  to  own  the  said  lots 
by  virtue  of  said  Act,  as  a  confirmation  of  the  grants,  and  were 
proceeding  to  erect  a  wharf  on  the  same  when  the  Attorney- 
General  oommoiced  this  action. 

After  the  dismissal  of  the  action  the  Court  granted  a  nem 
trial,  and  the  defendants  appealed  from  the  order  granting  a 
new  triaL 

The  other  facts  are  stated  in  the  opinion  of  th«  Court 

H.  dk  0.  McAllister,  and  /.  P.  Hoge,  for  Appellants,  argued 
that  the  Act  of  May  14ih,  1861,  confirming  the  Alcalde  grants^ 
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upon  vfhkk  the  wharf  was  erected,  operated  as  a  distinct 
grant  from  the  State^  as  it  ratified  and  ocmfirmed  Alcalde  grants 
of  either  marsh  or  tide  lands  in  and  about  San  Franoisoo. 
They  contended  that  the  words  'Hide  lands  ^'  denoted  lands 
between  high  and  low  water  mark,  and  also  lands  reclaimable 
from  tide  water,  and  that  the  Legislature  had  given  a  defini- 
tion to  the  words  ''tide  lands''  in  the  thirtieth  section  of  the 
Act  of  April  27th,  1863,  in  which  they  had  declared  that  the 
Act  should  not  apply  to  "  tide  lands  "  upon  the  eity  front  and 
within  five  miles  of  San  Francisco^  thus  emphatically  desig- 
nating the  lands  upon  the  city  front  of  San  Francisco  as  "  tide 
lands ;"  that  the  word  "  tide,"  in  the  statutes  of  common  law 
countries,  signified  not  the  highest  tides  of  the  year,  nor  even 
the  spring  tides  of  the  month,  but  the  ordinaiy  tidal  flux,  and 
cited  Lord  Hale's  De  Jure  Maris,  pp.  12,  26;  Blundeli  v. 
Caterall,  5  Bam.  and  Aid.  268.  Upon  the  questum  of  the  Act 
of  May  14th,  1861,  being  a  direct  legislative  grant,  they  cited 
Field  V.  Seabury,  18  How;  XT*  S.  822 ;  Chapin  y.  Btmme,  8 
Cal.  295 ;  and  Oakland  y.  Carpentier,  21  CaL  642. 

WUliam  Hale,  for  Respondents,  argued  that  under  the 
Spanish  and  Mexican  laws,  grants  of  pueblos  on  the  borders 
of  the  ocean  or  any  of  its  bays,  did  not  extend  into  the  water, 
and  cited  Hart  v.  Burnett,  16  Cal.  642 ;  Payne  v.  Dewey  and 
TreadweU,  16  Cal.  230;  and  The  City  of  San  Francisco  v. 
United  States,  decided  in  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California,  in  May,  1865,  and  that 
this  Alcalde,  therefore,  had  no  jurisdiction  to  make  the  grants 
in  question,  and  that,  therefore,  if  the  Act  of  1861  was  inope- 
rative as  a  conveyance,  the  defendants  were  without  title. 
He  contended  that  the  exception  in  the  Act  of  1861,  ratifying 
and  confirming  Alcalde  grants^  must  be  considered  as  referring 
to  pueblos,  as  tliere  were  no  Alcalde  grants  outside  of  pueblos; 
and  as  pueblos  did  not  extend  into  the  water,  it  was  evident 
that  the  Alcalde  grants  ratified  and  confirmed  were  those  above 
low  tide  and  not  below  it,  and  cited  People  v.  Morrill,  26  Cal. 
886.     He  also  ccmtended  that  if  the  Legislature  had  intended. 
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under  the  general  deaeripticm  oontained  in  the  Act  of  1861^  to 
include  properly  over  which  Alcaldes  had  never  exercised  any 
jurisdiction,  they  would  have  described  it  appropriatelj. 

J.  O.  McCtMtmgh,  Attomeff^eneral,  also  for  Respondents, 
argued  that  driving  piles  to  build  a  wharf  where  the  water  was 
eighteen  feet  deep  at  low  water,  would  impede  steamers  and 
vessels,  and  thus  obstruct  free  navigation  of  a  harbor,  and 
would  be  a  nuisance  at  common  law,  and  cited  Hart  v.  Mayor, 
etc.,  of  Atbany,  9  Wend.  571.  He  contended  that  even  if 
defendants  owned  the  land  under  the  water,  they  could  not 
take  possession  of  the  water  above  and  fill  it  with  piles,  and 
by  that  means  destroy  nayigation;  but  that  they  did  not  own 
the  soil,  because  the. Act  of  1861  only  confirmed  such  Alcalde 
grants  as  were  located  upon  tide  and  marsh  lands,  and  that 
land  below  low  water  mark  was  not  tide*  land  or  marsh  land, 
because  if  land  perpetually  covered  with  water  was  "tide 
land,^'  the  whole  Bay  of  San  Francisco  would  become  '^tide 
land." 

J.  P.  Hoge,  for  Appellants,  in  reply,  contended  that  Alcalde 
grants  were  often  made  of  tide  lands,  and  that  said  grants 
were  numerous  and  covered  large  portions  of  the  land  covered 
by  the  deep  waters  of  the  bay,  and  were  still  hel(i  and  owned 
under  such  grants,  and  the  confirmatory  Act  of  1851.  He  also 
argued  that  the  Alcalde  grants  in  question,  of  land  covered  by 
water,  were  intended  to  be  specifically  confirmed .  by  the  Act 
of  May  14th,  1861,  and  that  the  argument  of  appellant's 
coTinsel,  instead  of  construing  or  attempting  to  construe  the 
exception  in  the  Act  of  1861  confirming  Alcalde  grants,  would 
strike  the  exception  from  the  Act;  and  that  tlie  State  owned 
all  the  land  under  the  waters  of  the' bay,  and  the  Legislature 
used  the  words  *^  tide  lands  "  in  a  genuine  aense,  and  intended 
to  include  lands  covered  by  tide  water. 
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By  the  Conrty  Shavtsb,  J.: 

This  IB  a  bill  to  Testraia  the  defendants  from  erecting  a 
^?harf  from  the  north  line  of  Chestnut  street^  in  the  City  of 
San  Francisco^  toward  and  into  the  deep  waters  of  the  bay. 
It  is  allied  that  the  wharf,  should  it  be  erected,  will  greatly 
interfere  with  and  hinder  the  trade  and  commerce  of  the  State 
at  the  harbor  of  said  city,  and  greatly  diminish  its  yalue; 
wherefore  the  plaintiffs  pray  that  the  erection  of  the  wharf 
may  be  enjoined. 

The  Court  has  found,  among  other  things,  that  the  defend- 
ants were  engaged  at  the  oommenconent  of  the  action  in  con- 
structing a  wharf  at  the  point  mentioned,  but  has  also  found 
**  that  said  wharf,  so  being  built  and  proposed  to  be  built  by 
defendants,  was  not  and  woxdd  not  be  a  nuisance,  and  was  not 
injuring  and  would  not  injure  the  harbor  of  San  Francisco,  or 
the  shipping  or  commercial  interests  th^eof,  or  the  people  of 
the  State  of  California.^'  On  the  findings  the  Court  below 
dismissed  the  action. 

First  —  We  cannot  go  behind  the  findingji,  for  the  testimony 
is  not  before  us;  and  the  only  question  for  us  to  consider  is, 
whether,  assuming  the  findings,  the  judgment  is  to  be  regarded 
as  erroneous. 

The  gist  of  the  action  in  one  aspect  of  the  case  is  a  threat- 
ened injury  to  commerce  and  navigation  restdting  or  to  result 
from  the  erection  of  a  wharf  in  a  public  harbor.  The  wharf 
may  be  an  intrusion  or  encroachment  upon  tide  waters  or  the 
soil  thereunder  belonging  to  the  State,  but  the  encroachmeoiLt 
WK)uld  not  therefore  be  a  public  nuisance  nor  an  injury  to  the 
harbor  by  legal  conclusion.  Lord  Hale  says  (De  Jure  Maria, 
11) :  ^^  It  is  not  every  building  below  the  high  water  mark 
that  is  ipso  facto,  in  law,  a  nuisance.  For  that  would  destroy 
all  the  keys  that  are  in  all  the  ports  of  England,  for  they  are 
all  built  below  the  high  water  mark.''  All  the  authorities 
concur  in  holding  diat  whether  any  given  encroachment  upon 
a  public  or  private  right  is  a  nuisance  or  not,  is  a  question  oi 
fact,  and  there  have  been  at  least  two  decisions  to  that  effect 
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in  this  State.  (Gunt^r  v.  Geary,  1  Cal.  466;  Middleton  v. 
Franklin,  3  Cal.  241.)  Where  the  Court  is  satisfied  that  the 
encroachment  or  other  matter  complained  of  is  not  a  nuisaiirs . 
an  injunction  is  necessarily  ref used,  or  dissolved  if  one  has 
temporarily  been  granted.     (2  Eden,  on  Inj.  272.) 

Second  —  The  complaint,  in  addition  to  the  aspect  under 
which  we  have  thus  far  consideired  it,  was  doubtless  intended 
also  as  a  bill  to  enjoin  or  abate  a  purpresture  —  that  is,  an 
intrusion  or  encroadunent  upon  tide  waters  and  the  soil  there- 
under—  without  any  reference  to  the  effect  of  the  encroach- 
ment upon  public  interests  whether  to  injure  or  promote  them. 

Assuming  the  complaint  to  bear  the  double  aspect  of  a  bill 
to  abate  a  nuisance  and,  as  distinct  therefrom,  to  enjoin  or 
abate  a  mere  purpresture,  two  questions  are  presented  for 
consideration:  First,  does  the  blo(^  in  question  belong  to  the 
appellants;  and  second,  if  it  belongs  to  the  State,  as  alleged 
in  the  complaint,  can  the  further  erection  of  the  wharf  be 
enjoined,  and  can  it  be  abated  in  equity  in  so  far  as  it  has  been 
proceeded  with. 

It  is  not  only  admitted  but  claimed  by  the  appellants  that 
the  land  belonged  originally  to  the  State,  and  that  flie  title 
passed  to  those  under  whom  the  appellants  claim,  by  l^slative 
grant  made  on  the  14th  of  May,  1861.  (Acts  1861,  p.  863.) 
The  Act  is  entitled  **  An  Act  to  provide  for  ihe  sale  of  marsh 
and  tide  lands  of  this  Stata"  The  first  section  confirms  all 
sales  of  such  lands  previously  made,  and  provides  for  further 
purchases,  outside  of  certain  localities  mentioned,  and  then 
proceeds  as  follows :  *'  Provided  further,  tliat  no  sales  of  lands, 
either  tide  or  marsh,  excepting  Alcalde  grants,  which  are 
hereby  ratified  and  confirmed,  within  five  miles  of  said  cities 
(San  Francisco  and  Oakland,)  or  within  one  mile  and  one  half 
of  the  State  Prison  grounds  aforesaid,  shall  be  confirmed  by 
this  Act." 

It  is  admitted  that  the  block  described  in  the  eomplaint  was 
eovered  by  Alcalde  grants  made  in  the  year  1848,  and  that 
those  grants  conveyed  no  title  to  the  grantees. 

The  subject  matter  of  the  Act  is  **  marsh  and  tide  land^  '^ 
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The  Bales  which  the  Act  canfinui;  and  the  sales  whieh  it 
authorises  thereaf ter^  as  well  as  the  sales  which  it  inhibits,  are 
of  lands  falling  within  this  general  description;  and  as  we 
know  of  no  principle  upon  which  we  can  extend^  the  subject 
matter  bqrond  the  limits  express^  put  upon  it  both  by  ther 
title  and  the  provisions  of  the  Act,  we  consider  that  the  grants 
intended  to  be  confirmed  were  Alcalde  grants  cf  marsh  and 
tide  lands,  to  the  exclusion  of  all  others. 

That  portion  of  the  Uoek  upon  which  the  defendants  were 
engaged  in  driving  piles  at  the  commencement  of  the  action 
was  below  the  line  of  low  water,  but  as  to  whether  the  bal- 
ance of  the  lot  was  permanently  submei^ged  at  the  date  of  the 
Act  the  findings  are  so  far  in  conflict  with  each  other  that  we 
are  unable  to  determine.  However  the  fact  may  be,  it  is  ad* 
mitted  that  the  lands  lying  below  the  line  of  low  water  cannot 
be  r^arded  as  *^  marsh,"  nor  do  we  consider  that  they  can  be 
regarded  as  ^^tide  lands  ^  in  the  sense  in  which  those  words 
are  used  in  the  Act  of  1861. 

The  phrase  ^'tide  lands,"  considered  as  a  term  of  deacrip^ 
tion,  is  unknown,  so  far  as  we  are  advised,  in  the  law  of  tide 
waters;  and  it  is  certain  that  they  were  put  to  use  for  the 
first  time  in  the  legislation  of  this  State  in  the  Act  of  May  13, 
1861*  Prior  to  that  time  the  lands  offered  for  sale  by  the 
State,  having  any  Qonnecti<n  with  the  present  question,  were 
described  as  *^  swamp  and  overflowed."  In  the  Act  of  the 
13th  of  May,  1861,  the  lands  to  which  it  rdates  are  described 
as  ''swamp  and  overflowed,  and  salt  marsh  and  tide  lands 
donated  to  the  State  by  Act  of  Con^^ress."  There  is  not  only 
no  definition  given  of  the  new  terms  introduced,  but  the  ques* 
tion  of  their 'meaning  is  still  further  embarraaaed  by  the  eir- 
cumstance  that  no  lands  had  then  been  donated  to  this  State 
by  Congress  which  can  be  considered  as  tide  lands  in  any  sense ; 
nor  has  any  such  dimation  been  made  since.  In  the  Act  of 
the  14th  of  May,  1861,  passed  the  day  aftdr  the  Act  last  men* 
tioned,  the  word  *'  marsh  "  is  not  qualified  by  the  word  '*  salt," 
and  in  various  Acts  that  have  been  passed  since  that  date  the 
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general  subjeot  has  been  -still  further  embarrassed  by  invention. 
We  have  now  to  deal  not  only  with  "  swamp  and  ovefflowed," 
^*  tide  lands/*  ^  marsh  lands  '*  and  "  salt  marsh/'  but  with  lands 
that  are  si^iply  "overflowed,"  "tidal  lands,**  "submerged 
lands/*  "  overflowed  and  submerged  **  and  "  mud  flats.'*  (Acts 
1862,  pp.  208,  297,  474;  Aets  1868,  pp.  487,  499,  768;  Acts 
1864,  pp.  856,  468.) 

We  find  nothing  in  the  Act  of  May  14th,  1861,  affording 
the  slightest  due  to  the  sense  in  which  the  Legislature  use 
the  words  "tide  lands'*  therein,  and  the  Act  of  the  day  pre- 
vious, in  which  the  phrase  was  introduced  for  the  first  time, 
is  equaUy  barren  of  suggestion.  Under  such  circumstances, 
that  definition  must  be  adopted  whidi  on  the  whole  is  most 
reasonable,  and  that  is  supplied,  in  our  judgment,  by  the  word 
"strand,**  "beach**  or  "shore,**  in  the  common  kw  sense  of 
the  terms. 

Lands  below  the  line  of  low  water  are  usually  spoken  of  as 
such,  or  as  the  bottom  of  the  sea,  or  gulf,  or  bay,  or  as  lands 
lying  in  deep  water,  or  as  water  lots.  Further,  "tide**  is 
obviously  used  in  the  Act  as  a  term  of  distinction;  but  lands 
permanently  submerged  are  distinguished  for  no  purpose  either 
useful  or  real  by  calling  them  tide  lands.  While  it  is  claimed 
that  the  words  are  applicable  to  lands  below  the  line  of  low 
water,  it  is  admitted  by  counsel  that  they  include  also  lands 
lying  above  it;  the  words,  as  thus  defined,  do  not  present  or 
go  upon  the  real  distinction  between  the  two  classes  of  lands, 
and  they  are  therefore  valueless  for  the  purpose  of  legal  or 
scientific  classification  or  iarrangement.  Further,  if  the  words 
are  applied  to  lands  below  the  low  water  line,  then  they  would 
not  stop  at  the  channel,  but  would  reach  to  the  opposite 
ahore. 

As  opposed  to  all  this,  if  the  phrase  is  applied  to  the 
** shore**  only,  the  word  "tide**  notes  an  important  physical 
change  to  which  the  "lands**  with  which  it  is  coupled  are 
periodically  subjected.  As  thus  interpreted,  the  paraphrase 
would  be  "lands  which  afe  covered  and  uncovered  by  the 
tide.** 
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On  the  groTUid,  then,  that  the  larger  mftaniTig  aaoribed  to 
the  words  overlooks  a  real  and  governing  difference,  and  gen- 
erally on  the  ground  that  the  definition  would  be  entirely 
valueless  for  the  purposes  of  arrangement,  while  the  more 
restricted  definition  presents  the  difference  named,  and  therein 
subserves  the  very  purpose  to  which  all  definition  is  appointed, 
we  consider  it  more  reasonable  to  hold  that  the  Legislature 
used  the  words  in  question  as  applicable  to  lands  lying  upon 
or  constituting  the  ''shore''  rather  than  as  including  them, 
t<^ether  with  other  lands  differing  specifically  from  them  and 
extending  indefinitely  beyond  them  into  deep  water. 

The  result  is  that  the  block,  in  so  far  as  it  lies  below  the 
line  of  low  water,  belongs  to  the  State ;  and  the  wharf,  in  so 
far  as  it  has  been  built,  is  a  purpresture.  We  shall  now  pro- 
ceed to  the  second  branch  of  the  inquiry. 

The  District  Courts  have  no  power  as  Courts  of  equity  to 
decree  the  d^truotion  of  a  naked  ^rpresture,  nor  to  restrain 
one  if  threatened.  The  intrusion,  whether  perfected  or  threat- 
ened, is  not  distinguishable,  so  far  as  the  question  of  equitable 
cognizance  is  conoemed,  from  intrusions  upon  uplands  belong- 
ing to  the  public  or  to  individuals.  In  all  such  cases,  parties 
are  left  to  their  strictly  legal  remedies,  unless  they  can  make 
out  a  case  of  damage  irreparable  at  law. 

Though  it  is  now  settled  that  a  Court  of  ^uity  may  take 
jurisdiction  in  cases  of  public  nuisance  by  an  information  filed 
by  the  Attorney-General,  the  jurisdiction  seems  to  have  been 
acted  on  with  great  hesitancy  and  eau^n.  Thus  it  is  said 
by  Lord  Eldon  '-that  instances  of  the  interposition  of  a  Court 
of  equity  in  England  in  such  oas^s  are  confined  and  rare;  and 
more  information  on  the  subject  is  to  be  collected  from  what 
has  been  done  in  the'  C^urt  of  Exchequer  upon  discuflsions  of 
the  right  of  the- Attorney-General,  by  some  spedes  of  infor- 
mation, to  seek  on  the  equitable  side  of  that  Court  relief  as  to 
nuisance,  than  from  any  other  quarter."  -  (Attamef-Oeneral  v. 
CUwoet,  18  Ves.  R  216.)  Chancellor  Kent,  in  Attorney- 
Oeneral  v.  Uiica  Inavrwno^  OompoMi^i  J.  Ch.  382,  remarks: 
^Hhat  the  equity  jurisdiction  in  cases  of  public  nuisance,  in 
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the  only  cases  in  which  it  hud  been  exercised — that  is,  in 
caaes  of  encroachment  on  the  King's  soil  —  had  lain  dormant 
for  a  century  and  a  half  —  that  is,  from  Charles  I  down  to 
1796.  But  the  jurisdiction  has  been .  sustained,  upon  the 
principle  that  equity  san  give  more  adequate  and  complete 
relief  than  can  be  obtained  at  law.  Whilst,  therefore,  it  is 
admitted  by  aU  that  it  is  one  of  delicacy,  and,  accordingly,  the 
instances  of  its  exercise  are  rare,  yet  it  may  be  exercised  in 
those  cases  in  which  there  is  imminent  danger  of  irreparable 
mischief  before  the  tardiness  of  the  law  could  reach  it" 

It  was  held  in  Rowe  v.  Oratdte  Bridge  Qwtpany,  21  Pick. 
844,  that  '^  where  it  is  obviously  necessary  that  a  nuisance 
should  be  immediately  suppressed,  as  in  case  of  a  powder 
house  or  a  slaughter,  house,  or  a  chemical  laboratory,  equity 
will  interfere  until  the  slower  process  by  indietment  could  be 
put  in  motion*'' 

A  bill  or  information  was  filed  in*  the  Court  of  Chancery  in 
New  J^Tsey  by  the  Attorney-General,  it  the  name  of  the 
State,  charging  the  defendants  with  being  in  the  act  of  erect- 
ing a  bi^dge  over  the  Passaio  River,  which  is  a  navigable 
stream,  in  such  a  way  as  to  interfere  materially  with  the 
navigation;  and  it  called  upon  the  Court,  on  the  ground  that 
the  bridge  would  be  a  serious  detriment  to  the  community 
and  a  public  nuisance^  to  interfere  and  prevent  the  further 
erection  of  the  same,  and  also  to  order  the  same  to  be  abated. 
The  information  charged  that  great  mischief  and  irreparabld 
injury  would  ensue  to  the  public  by  the  erection  of  the  bridge^ 
But  the  application  for  an  injunction  was  denied,  on  the 
ground  that  a  Court  of  equity  ought  not  to  interfere  in  a  case 
of  misdemeanor  when  the  object  sought  can  be  as  wdl  attained 
in  the  ordinary  tribunals ;  and,  under  the  facts  as  made  out, 
the  Court  considered  that  the  proper  course  was  by  indictment 
at  common  law.  (AUomey-Oe^ieral  v.  N.  J.  B.  and  Trans.  Co. 
3  Oreen  Ch.  R  1S«0 

Courts  of  equity  have  no  criminal  jurisdiction,  and  public 
nuisances  are  misdemeanors.  This  accounts  for  the  peculiar 
disjbclination  to  whidi  the  foregoing  authorities  refer,  while 
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the  cuflee,  in  their  tam^  ilx.the  instances  in  wbi^lh  the  disincli- 
nation has  been  resisted  and  overooma 

The  dear  reanlt  is  that  if  a  wharf  built,  or  threatened  to 
be  builti  upon  tide  lands,  or  below  the  line  of  low  water,  with- 
out public  authority,  is  or  would  be  injurious  to  commecoe 
and  navigation,  and  proceedings  at  law  would  not  be  adequate 
to  the  emergems^f  the  ereetion  may  be  abated  or  enjoined  in 
equity;  but  where  the  wharf  ia  not,  or  would  not  be  attended 
with  any  such  ledolt^  the  equitable  jurisdiction  fails,  and  the 
people  are  left  to  their  legal  remedies.  If  the  soil  in  this  case 
belongs  to  the  State -^  and  such  is  the  theory  of  the  bill  — 
then  the  wharf,  if  erected,  will  belong  to  it  alsa  The  defend- 
ants will  be  unable  to  collect  whar/age^  and  will  have  no 
rights  encept  those  bdonging  to  the  public  at  large.  Possession 
of  the  land  and  wharf,  should  it  be  withheld,  can  be  recovered 
in  ejectment,  and  thereafter  the  wharf  ean  be  managed  by  the 
State  aooording  to  its  own  views  of  public  good*  ( Ang.  on 
Tide  Waters,  218.) 

It  is  thought  thAt  there  ia  no  case  in  the  booika  in  which  a 
Court  of  equity,  aa  anch,  haa  eiver  abated  or  enjoined  a  pur- 
presture  simply  on  the  ground  that  it  was  one.  The  judicial 
department  of  the  Kngliah  Court  of  Exchequer  is  divided  into 
<»ie  of  equity  and  one  of  law;  and  the  primary  buainess  of 
the  former  ia  to  recover  lands  belonging  to  the  Crown;  so  that 
purprsstores  upon  arms  and  creeks  of  the  sea  are  the  proper 
subjects  of  information  in  that  Court  (1  Ang.  on  T.  W.; 
Attomejf-Oeneral  v.  Bidhorda,  2  Anat  606;  AUameff-Qeneral 
V.  Johnston,  2  Wila.  Ex.  K  101.)  The  title  to  the  soil  is  in 
the  King'  by  private  right  (/us  privaium,)  subject,  however,  to 
the  public  right  (jus  pvblieun^,)  of  fishery  and  navigation ;  and 
the  Attomey-Qenaral  may  proceed,  for  the  purpose  of  pro- 
tecting the  private  right  from  the  purprestnre  or  the  publio 
right  from  the  nuisance,  by  information  on  the  King's  remem- 
brancer's side  of  the  Exchequer,  by  English  bill,  praying  a 
personal  deoree  against  the  def  eodant  in  the  suit.  The  ques- 
tion of  nuisance^  as  being  a  matter  of  fact,  the  Court  may 
detennine  on  evidence,. or  it  may  direct  an  issue  {Attomejf 
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OenercU  v.  Pannenter,  10  Price,  878;  Attamejf-Oenerdl  v. 
Barridge,  lb.  850.)  If  the  erection  complained  of  appears  to 
be  a  purprestnre  without  being  at  the  same  time  a  nuisance, 
the  Court  may  direct  an  inquiry  to  be  made  whether  it  would 
be  more  beneficial  to  the  Crown  to  abate  the  purprestnre  or  to 
suffer  the  erection  to  remain  and  be  arrented ;  but  if  the  pur- 
presture  were  also  an  injury  to  the  public  ri^t  of  fishery  and 
narigationy  with  which  tiie  Grown  has  nothing  to  do  except  to 
conserve  them,  no  such  inquiry  will  be  had,  and  the  nuisance 
will  be  decreed  to  be  abated.  (8  Story's  Eq.  Juris.,  Sees.  233, 
922 ;  Ang.  on  Tide  Waters,  201 ;  2  Anst  606.) 

From  this  it  would  seem  that  in  the  Exchequer,  when  it 
i^pears  that  the  purpresture  is  a  nuisance,  that  is,  an  injury 
to  the  jus  piMicum,  a  decree  to  abate  follows  as  a  matter  of 
course;  but  if  it  is  found,  as  in  the  case  at  bar,  that  the  pur- 
presture  is  hot  a  nuisance,  then,  so  far  as  the  public  stands 
related  to  the  proceedings,  the  suit  is  it  an  end,  but  the  infor- 
mation is  retained  for  the  purpose  of  ascertaining  the  effect 
of  the  porpresture  on  the  private  right  of  ihe  Sling;  and  the 
decree,  allowing  the  purpresture  to  stand  or  adjudging  its 
destruction  or  removal,  depends  upon  the  result  of  the  inquiry. 
This  procedure  is  clearly  referable  to  the  peculiar  relation  ex- 
isting between  the  Exchequer  and  the  Crown,  and  it  was  so 
considered  by  Chancellor  Kent  in  Attomey-Oeneral  v.  Utica 
Insurance  Company,  2  J.  Ch.  881. 

When  the  District  Court  found  that  the  wharf  in  question 
would  wiork  no  detriment  to  the  public  rights,  of  which  the 
State  is  bat  the  conservator,  it  could  not  do  otherwise  than 
deny  the  injunction  and  dismiss  the  bill,  unless  it  can  be  made 
out  that  the  District  Courts  in  this  State  bear  the  same  rela- 
tion to  the  State  as  a  property  owner,  and  to  the  State  revenues 
as  that  borne  by  the  English  Elsdiequer  to  the  Crown  and  its 
revenues;  and  we  conceive  that  those  Courts  stand  in  no  such 
relation* 

The  equity  jurisdiction  with  which  our  Dis^ct  Courts  are 
invested  under  the  Conatitation  is  that  administered  in  the 
High  Court  of  Chancery  in  England.    They  are  not,  like  the 
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English  Exchequer,  specially  charged  with  the  collection  of 
debts  due  to  the  State^  nor  with  the  oollection  of  the  public 
revenues;  nor  are  they  organized  with  any  especial  reference 
to  the  recovery  or  protection  of  State  lands,  whether  above  or 
below  the  levd  of  tide  water.  They  will  protect  such  lands  by 
injunction,  but  it  is  only  in  cases  where  like  protection  would 
be  given  to  the  lands  of  individuals — that  is,  in  cases  of  threat- 
ened injuries  which,  if  committed,  would  be  irreparable  at 
law.  To  that  intent  the  justice  administered  is  preventive  and 
not  remedial  But  we  are  at  loss  to  conceive  upon  what 
ground  it  can  be  daimed  that  the  District  Oourts  in  the  exer- 
cise of  remedial  justice  can,  with  a  jury  or  without  it,  decree 
the  demolition  of  any  erection  upon  the  public  domain  for  the 
reason  simply  that  it  was  put  there  without  leave.  In  a  case 
reduced  to  that  degree  of  meagreness,  not  only  is  the  nuisance 
feature  wanting,  and  the  irreparable  damage  feature  also,  but 
the  case  has  no  damage  in  it;  and,  furthermore,  it  might 
appear,  as  a  fact  in  the  case,  that  Ihe  purpresture  was  posi- 
tively and  largely  beneficiaL  If  a  District  CSourt  can  in  the 
exercise  of  its  equitable  powers  decree  the  destruction  of  a 
purpresture  as  such,  then  it  can  do  in  equity  what  cannot  be 
done  in  this  country  on  indictment,  (Ang.  on  Tide  Waters, 
209,)  and  the  power  furthermore  must  proceed  from  a  source 
entirely  foreign  to  the  principles  upon  which  the  equity  juris- 
diction  is  admitted  on  all  hands  to  be  founded. 

Again,  wharves  in  themselves  considered  are  not  of  evil 
consequence,  but  the  reverse,  and  we  consider  that  neither 
the  District  Courts  nor  any  other  Court  can  prevent  thor 
erection  or  decree  their  destruction  simply  upon  the  ground 
that  they  are  erections  upon  public  lands,  placed  or  to  be 
placed  there  without  license.  It  is  enough,  that  parties  voir 
unteering  in  the  business  can  acquire  no  rights  as  against  the 
State;  that  the  State  may,  through  the  proper  executive 
agencies,  at  any  time  take  possession  of  its  own,  or  recover 
possession  thereof  by  judicial  proceedings,  and  being  in  pos- 
session, that  the  executive  department,  tfazou^  the  officers  to 
whose  discretion   the    eeonomioal   questicb   may   have   been 
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intmstedy  oan  preserve  them  if  useful^  or  abate  them  .if  they 
cannot  be  made  to  contribute  to  the  public  good.  The  Courts 
can  order  them  to  be  abated  only  when  they  are  found  to  be 
pernicious. 

The  English  Exchequer  even,  specially  charged  as  it  is  with 
the  collection  of  the  King^s  debts  and  duties,  and  with  the 
ordering  of  his  revenues  and  the  protection  of  his  property,  is 
not  in  the  habit  of  decreeing  the  abatement  of  wharves,  or 
moles,  or  embankments  on  the  line  of  navigable  waters,  upon 
the  ground  of  purpresture  merely,  but  considerately  stays  its 
hand  until  it  has  determined  whether  the  marine  revenues  of 
the  Crown  will  be  helped  or  damaged  by  demolition.  In  this 
State  the  District  Courts,  as  already  stated,  cannot  halt  in  the 
exercise  of  their  judicial  powers  upon  any  such  question;  but 
it  does  not  therefore  follow  that  they  should  or  can  blindly 
decree  the  destruetiim  of  every  unlicensed  pier  and  bulkhead 
in  the  State  for  no  better  reason  than  it  is  unlicensed ;  but  on 
the  contrary,  it  would  seem  if  they  cannot,  like  the  English 
Ezdiequer,  abate  intelligently  in  cases  of  pure  purpresture, 
that  they  ou^t  not,  in  such  oases,  to  abate  at  alL  Lord  Holt 
says :  ^'  Where  the  soil  is  the  King^s,  the  building  below  the 
hi^  water  mark  is  purpresture,  and  encroachment  or  intra- 
sioa  upon  4he  King's  soil,  whidi  he  may  either  demolish,  or 
seize,  or  arrent,  at  his  pleasure.'^  The  State,  in  cases  of  mere 
purpresture,  has  the  same  powers  in  respect  to  its  tide  water 
lands,  but  the  Courts  oan  neither  determine  nor  know  its 
'^pleasure"  concerning  the  alternatives  mentioned.  They  are 
incompetent  to  decree  that  a  naked  purpresture  should  be 
''  seized ''  or  *^  demolished,'*  ^or  the  same  reason  they  cannot 
decree  that  it  shall  be  ^^  arrented."  The  course  to  be  pursued 
in  such  cases  depends  upon  sovereign  ^^  pleasure,"  and  there- 
fore it  cannot  be  turned  into  a  question  of  public  justice. 

So  far  as  we  are  advised,  there  is  no  American  case,  at  least, 
in  which  the  power  here  claimed  for  the  District  Courts  to 
abate  mere  purprestures  upon  tide  lands  has  ever  been  exer- 
cised. On  the  contrary,  the  Cotrts  have  uniformly  refused 
to  intarfere  in  such  casqs,  unless  the  erection  oonqplainad  of 
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was  a  nuisanoe  or  threatened  irreparable  damage.  Of  these 
cases  the  one  cited  from  2  Green  is  a  sample. 

By  the  civil  law,  to  repair  and  strengthen  the  banks  of 
public  rivers  is  p^mitted  as  being  most  usefnl,  provided 
navigation  be  not  impeded;  and  one  who  built  a  mole  into 
the  sea  was  protected  if  no  one  was  injured  thereby.  The 
judicial  decisions  in  the  maritime  States  of  the  XJniony  recog- 
nizing the  usages  of  the  people  as  moulded  by  the  necessities  of 
a  new  country,  have  been  conceived  to  some  extent  in  the 
same  spirit.  Should  we  hold  that  wharves  and  other  like 
improvements  upon  all  the  navigable  waters  in  this  State  may 
be  abated  in  equity  for  no  better  reason  than  that  the  State 
did  not  formally  license  their  erection,  we  should  go  further 
than  any  American  Court  has  ever  gone,  and  if  the  izmovation 
were  not  followed  by  results  greatly  prejudicial  to  fishery  and 
navigation,  the  credit  of  the  escape  would  not  belong  to  the 
doctrine. 

We  do  not  intend  in  this  opinion  to  deny  the  power  of  the 
State  to  deal  with  its  tide  water  lands  through  the  legislative 
and  executive  departments  of  the  (Jovemment,  in  such  man- 
ner as  shall  be  thought  most  conducive  to  the  public  good. 
All  that  we  intend  to  decide  is  that  the  District  Courts  have 
no  power  to  decree  the  destruction  or  to  enjoin  the  erection, 
of  a  wharf,  unless  it  is  or  will  be  a  nuisance,  or  is  or  will  be 
followed  by  some  form  of  irreparable  damage,  or  unless  it  is 
or  will  be  an  appreciable  hindrance  to  the  execution  of  some 
legislative  Act  relating  to  fishery  or  to  commerce  or  naviga- 
tion. 

The  order  appealed  from  is  reversed,  and  the  judgment  is 
affirmed. 


THOMAS  NOBWOOD  v.  D.  M.  KENFIELD. 

'tmumn  or  a  Vom  A4  *  xo  his  Riqut  to  Votb.-^  A  party  to  a  oontavted 
election  cannot  claim  as  coiqpetent  evidence  for  hlmaeU  the  statements  of  a 
voter  made  at  one  election  preclnet  a«  to  his  right  to  Toto,  and  at  tho  aunt 
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tim^  ask  to  strike  oot  as  IncompeteBt  the  statementa  of  the  aame 
made  at  another  precinct  aa  to  the  lame  subject  matter. 

Ark  a  VoTSB'a  Statbubnts  BTiDMNCaT  —  Query  f  Are  the  statements  e€ 
one  who  votes  at  an  election,  made  coneemlng  his  right  to  vote,  comi>etent 
eyldence  for  eltSier  party  In  a  contest  concerning  an  office  filled  at  that 
election. 

An  E^rrob  which  is  not  PBajODtciAL.-— An  error  in  the  Conrt  In  admitting 
eyldence  will  not  Justify  a  reversal  of  the  Judgment,  If  the  evidence  does 
not  prejudice  the  party  objecting  to  It. 

Whin  a  Paktt  mat  Contbadxct  his  own  Witness. —  A  party  calling  a  wit- 
ness. Is  not  precluded  from  proving  by  another  witness  the  truth  of  any 
particular  fact  in  direct  contradlctlott  to  what  the  first  witness  may  have 
tesUfled. 

PaooF  OF  ILLBOAL  VoTss  IN  A  CoNTBSTiD  ELECTION. —  In  s  contest  Concern- 
ing an  election  to  an  office,  eadi  party,  If  he  relies  on  illegal  votes  cast  for 
the  other,  must  famish  the  opposite  party,  three  days  before  the  trial,  witk 
a  list  of  the  names  of  the  voters  alleged  by  him  to  have  voted  illegally. 

BaiOB  shown  bt  Appillant. —  Where  the  appellant  shows  error,  the  pro- 
sumption  is  that  he  haa  been  prejudiced  by  it,  and  if  the  respondent  clainm 
that  he  has  not  been  so  prejudiced.  It  Is  incumbent  on  him  to  see  that  the 
record  discloses  the  fact  that  such  claim  Is  well  founded. 

Cetation  and  Statement  in  Blbction  Contest. —  No  particular  form  of 
citation  Is  required  in  a  contested  election  case,  nor  is  it  necessary  that  the 
statem»t  in  such  case  ahould  contain  a  prayer  for  relief. 

AppRATi  from  the  County  Court,  Tuolumne  County. 

At  the  general  election  held  in  Tuolumne  Counl^  in  Sep- 
tember, 1865,  Thomas  Norwood,  the  plaintiff,  and  D.  M. 
Kenfield,  the  defendant,  were  voted  for  for  the  office  of 
County  Treasurer.  Kenfield  was  declared  by  the  Board  of 
Canvassers  elected,  and  received  the  certificate,  and  Norwood 
contested  the  election.  The  statement  filed  by  the  contestant 
did  not  contain  any  prayer  for  relief.  The  citation  issued  by 
the  Clerk  when  the  statement  of  contest  was  filedj^  was  in  the 
following  form: 

State  of  CALiFOBiriA,  1 

County  of  Tuolumne.  J 
In  the  County  Court — ^In  the  matter  of  the  contested  election 
between  Thomas  Norwood  and  D.  M.  Kenfield,  for  the  office 
of  Treasurer  of  Tuolumne  County. —  The  People  of  the*  State 
of  California  to  the  Sheriff  of  the  said  County  of  Tuolumne, 
greeting:  You  are  hereby  required  to  cite  D.  M.  Kenfield  to 
appear  before  this  Court,  at  the  Court  room  thereof,  at  Sonora, 
in  the  County  of  Tuolumne,  on  Tuesday,  the  28th  day  of 
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November^  A*  D.  1865,  at  10  o'clock  ▲•  h.  of  that  day,  at 
which  time  aaid  oonteated  election  inll  be  beard  and  deter- 
mined. 

WUndsa:  Hon.  Geo.  B*  Keye^  Judge  of  said  County  Glourt, 
with  the  aeal  of  aaid  Court  affixed,  at  Sonora,  this  9th  day  of 
ITovember,  A«  D»  1866. 

S.  £•  OABDijsrxBy  Clerk. 

By  I.  J.  PoTTBB,  Deputy, 

The  defendant,  before  answering,  moved  the  Court  to  die- 
miss  the  proceedings,  because  he  had  not  been  duly  cited  as 
required  by  law  to  appear,  and  because  no  citation  had  been 
issued.  The  Court  denied  the  motion.  The  defendant  then 
demurred  to  the  statement,  because  it  contained  no  prayer  for 
relief.     The  Court  overruled  the  demurrer. 

On  the  trial  plaintiff  called  as  a  witness  John  IT.  Stone,  who 
testified  that  he  was  Inspector  of  Election  at  the  North  Pre- 
cinct of  Sonera,  and  that  G.  A*  Macomber  offered  his  vote  there 
and  was  challenged.  The  witness  then  detailed  what  Macom- 
ber aaid  as  to  his  qualifications  as  a  voter.,  Macomber's  vote 
was  rejected  at  the  North  Precinct,  and  he  th^a  went  to  the 
South  Precinct  of  Sonora'and  offered  his  vote,  and  was  again 
challenged.  Defendatit  called  as  a  witness  James  Harter,  and 
asked  him  what  Macomber  said  at  the  South  Precinct  as  to  bis 
qualifications  as  a  voter.  Plaintiff's  counsel  objected,  because, 
the  statements  of  a  voter  were  no  evidence  to  prove  his  right 
to  vote.  The  Court  overruled  the  objection,  and  the  witness 
answered  the  question.  Macomber  was  allowed  to  vote  at  the 
South  Precinct,  and  plaintiff  claimed  that  he  was  not  a  legal 
voter. 

'  Lot  Oannel  voted  for  plaintiff  at  the  election.  Defendant 
claimed  that  he  was  not  a  l^al  voter,  and  called  him  as  a  wit- 
ness to  prove  such  to  be  the  case.  He  testified  that  he  left 
Tuolmnne  County  in  May,  1864,  and  was  away,  and  in  Oregon 
most  of  the  time,  and  did  not  return  imtil  the  night  before  the 
election;  but  that  he  left  a  house  and  bed  and  bedding  in 
Tuolumne  Cotmtyi  and  never  called  any  other  place  his  home, 
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and  that  he  had  never  voted  in  any  other  place' than  TuolTimne 
County.  He  also  said  that  he  did  not  state  that  it  vras  not 
hifl  intention  to  come  bsck  to  Tuolumne. 

Defendant  then  called  as  a  witness  W.  K.  Moore,  and  asked 
him  what  he  heard  Cannel  say  about  his  intention  of  returning 
or  not  returning  to  Tuolunme.  Plaintiffs  kttomey  objected, 
because  Cannel  had  been  called  as  a  witness  by  defendant,  and 
that  he  could  not  contradict  or  impeach  his  own  witness.  The 
Court  overruled  the  objection.  The  witness  answered  that  he 
said  he  was  going  off  prospecting,  and  would  not  letam  until 
he  got  his  weight  in  gold. 

Ole  Johnson  voted  for  the  plaintiff,  and  the  defendant 
daimed  that  he  was  not  a  legal  voter,  and  the  Court  allowed 
him  to  introduce  evidence  tending  to  show  the  fact 

The  Court  found  that  Kenfield  had  received  a  majority  of 
the, votes  cast,  and  confirmed  his  election  and  certificat&  The 
plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

H.  P.  Barber,  for  Appellant,  argued  that  the  respondent 
could  not  prove  the  declarations  of  Macomber  to  show  his 
right  to  vote,  as  Macomber  had  voted  for  respondwt,  and  this 
would  be  allowing  a  party  to  give  evidenoe  of  dedarationa 
made  in  his  own  favor;  but  that  appellant  had  a  right  to  give 
evidence  of  Macomber's  declarations  showing  that  he  had  no 
right  to  vote.  He  also  argued  that  the  admission  of  Moore^ 
defendant's  witness,  as  to  what  Cannel  said  after  defendant 
had  made  Cannel  his  own  witness,  came  directly  wi&in  the 
rule  that  a  party  cannot  impeach  his  own  witness.  He  also 
contended  that  a  defendant  in  a  contested  election  case,  if  he 
claimed  that  the  contiestant  had  received  illegal  votes,  must 
furnish  the  contestant  with  the  names  of  the  persons  whom  he 
claimed  voted  illegally,  or  be  precluded  from  giving  evidaice 
on  the  subject,  and  cited  1  Hittell,  Sec  2,476;  and  Oriffin  r. 
FaK,  32  Alab.  149. 

W.  L.  Dudley,  for  Bespondent,  a^ned  that  the  citation  was 
not  directed  to  the  defendant  and  was  not  for  him,  and  that  a 
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citation  was  a  BuminoDS  to  be  addressed  to  the  defendant  the 
same  as  a  summons  in  any  other  case,  and  that  as  what  was 
called  the  citation  in  this  case  was  only  an  order  commanding 
the  Sheriff  to  cite  defendant  to  appear  before  the  Court,  the 
Court  did  not  acquire  any  jurisdiction  of  the  defendant^  and 
the  Court  erred  in  refusing  to  dismiss.  He  also  argued  that 
the  statement  of  contest  should  have  contained  a  prayer  for 
relief,  as  the  statement  was  a  complaint  in  which  the  contestant 
was  the  plaintiff.  He  also  argued  that  even  admitting  that 
the  Court  erred  in  the  admission  of  the  evidence  of  Harter, 
Moore,  and  Johnson,  it  did  not  appear  by  the  statement  that 
respondent's  number  of  votes  would  have  been  reduced  below 
appellant's,  and  that  therefore  appellant  had  not  sustained 
any  injury,  and  that  it  devolved  upon  the  appellant  to  show 
affirmatively  that  the  error  had  produced  injury  to  hiuL  He 
contended  further,  that  as  the  record  did  not  disclose  the  num- 
ber of  votes  received  by  either,  and  that  as  the  Court  did  not 
£nd  the  number,  and  as  the  statement  did  not  purport  to 
contain  all  the  evidence,  it  was  apparent  that  it  did  not  appear 
that  appellant  would  have  had  a  majority  if  the  alleged  illegal 
votes  had  been  rejected ;  and  cited  Buchhout  v.  Swift,  27  Cal. 
434;  and  Owen  v.  Marion,  24  Cal.  377.  He  also  insisted  that 
the  Court  did  not  err  in  permitting  respondent  to  prove  that 
the  statements  of  his  own  witness,  Cannel,  were  incorrect, 
and  cited  Lawrence  v.  Barker,  5  Wend.  305 ;  Hopkins  v.  Leek, 
12  Wend.  106;  and  2  Caine,  131.  He  also  contended  that  a 
defendant  could,  in  no  stage  of  the  proceedings  in  an  election 
case,  become  a  contestant,  and  that  it  could  not  be  inferred 
from  the  fifty-sixth  and  fifty-seventh  sections  of  the  election 
law  that  the  defendant  should  furnish  the  contestant  with  a 
list  of  the  illegal  votes  he  claimed  to  have  been  cast  for  the 
contestant,  and  that  it  was  evident  the  Legislature  intended 
that  the  defendant  might  resort  to  such  evidence  as  would 
tend  to  prove  he  had  received  the  highest  number  of  legal 
votes,  without  any  notioa 


398  NoBwooD  V.  KjbnfikUi.  [Sup.  Ct. 


opinion  of  tb«  Point  —  gmdtwoa,  1. 


By  the  Courts  Sa^ndsssoh,  J*: 

^  If  the  statement  of  Macomber  as  to  his  place  of  residence 
made  at  the  North  Precinct  in  Sonera,  where  he  did  not  vote, 
was  competent  evidence  for  the  contestant,  his  statement  made 
at  the  South  Precinct,  where  he  did  vote,  must  by  parity  of 
reason  be  competent  evidence  for  the  respondent  If  either 
can  be  r^arded  as  a  part  of  the  res  gestm,  it  must  be  the  latter, 
for  the  latter  accompanied  the  act  of  voting,  and  the  former 
did  not.  Whether  either  was  competent  evidence  or  not^  it  is 
imnecessary  to  decide,  for  the  contestant  cannot  be  allowed  to 
say  that  the  latter  is  incompetent,  and  in  the  same  breath 
claim  the  benefit  of  the  former.  If  the  latter  proved  nothing, 
the  former  did  as  little,  and  the  contestant  wholly  failed  to' 
establish  the  alleged  illegality  of  Macomber's  vote.  If  either 
proved  anything,  they  each  neutralized  the  other  and  still  left 
Macomber's  vote  unimpeached.  But  were  those  statements  or 
either  of  them  competent  evidence  for  either  party?  The 
question  is  at  least  doubtful  Counsel  have  not  discussed  it 
and  we  forbear  to  eacpress  an  opinion,  but  suggest  that  it  merits 
consideration  if  a  new  trial  takes  place. 

IL  If  the  Court  erred  in  allowing  the  respondent  to  ask 
the  witness  Moore  what  Lot  Cannel  said  when  he  left  Tuol- 
umne County  about  returning  or  not  returning,  it  is  dear  that 
the  answer  did  not  prejudice  the  contestant's  case^  for  so  far 
as  it  proves  anything  it  is  in  his  favor.  The  remark  made  by 
Cannel  at  least  implies  an  intention  to  return,  and  it  is  con- 
sistent with  the  testimony  of  Cannel  himself,  and  does  not 
tend  to  contradict  that  witness.  But  had  it  done  so  it  would 
have  been  competent  evidence.  A  party  calling  a  witness  is 
not  precluded  from  proving  the  truth  of  any  particular  fact  by 
any  other  competent  evidence  in  direct  contradiction  to  what 
such  witness  may  have  testified;  and  this  not  only  where  it 
appears  that  the  witness  was  innocently  mistaken,  but  even 
where  the  evidence  may  collaterally  have  the  effect  of  showing 
that  he  was  generally  unworthy  of  belief.    This  is  one  of  the 


OcLy  1866.]  NoBwooD  v.  Kenfiklj).  399 

Oplatoa  «<  tte  Court  —  Sandtnon,  J. 

exceptions  to  the  g^ieral  rale  that  a  partj  cannot  impeach  his 
own  witness.    (1  Greenleaf  on  Ev.,  Sec-  448.) 

III.  The  Court  erred  in  receiving  evidence  as  to  the  allied 
illegality  of  Ole  Johnson's  vote  for  the  reason  that  his  name 
was  not  on  the  list  of  alleged  illegal  voters  furnished  to  the 
contestant  by  the  respondent.  It  is  trae  that  section  fifty- 
seven  of  the  Act  regalating  elections  does  not  in  words  require 
the  respondent  to  furnish  the  contestant  with  a  list  of  voters, 
who,  as  he  alleges,  voted  illegally  for  the  contestant,  but  as 
to  such  vote  the  respondent  really  becomes  a  counter  contest- 
ant and  every  reason  why  the  contestant  should  furnish  a  list 
of  the  votes  upon  which  he  relies  as  illegal  applies  with  equal 
force  to  the  respondent  when  he  becomes  the  actor.  We  think 
it  was  the  intention  of  the  L^slature  to  require  each  party 
to  give  the  other  notice  of  such  votes  as  he  intends  to  assail 
as  illegal.  Any  other  reading  of  the  statute  would  result  in  a 
distinction  where  there  ought  to  be  none,  and  give  to  one  of 
the  parties  an  undue  advantage  over  the  other.  This  view  is 
sustained  by  the  case  of  Griffin  v.  WaU,  82  Ala.  149,  wheite  a 
statute  in  terms  the  same  as  ours  was  constraed  as  the  latter  is 
eonstraed  by  us. 

Counsel  for  the  respondent  claims  that  this  error,  if  so 
found,  is  vdthout  prejudice  to  the  contestant  for  the  reason 
that  it  does  not  appear  from  the  record  that  Johnson's  vote,  if 
allowed  to  the  contestant,  would  change  the  result  of  the 
election.  It  is  true  that  the  record  fails  to  show  whether  the 
Court  took  Johnson's  vote  from  the  contestant  or  not;  and  it 
also  fails  to  show  what  the  Court  did  with  Macomber's  and 
Cannel's  vote,  or  how  these  three  votes,  under  any  distribution 
of  them,  would  affect  the  result  Assuming  that  the  Court 
below  counted  Macomber's  vote  for  the  respondent  and  took 
from  the  contestant  the  votes  of  Cannel  and  Johnson,  it  is 
still  impossible  to  say  from  the  record  whether  such  action 
changed  the  result  of  the  election  as  declared  by  the  Board  of 
Canvassers,  for  the  number  of  votes  which  the  parties  received 
is  nowhere  stated  in  the  pleadings;  and  the  finding,  instead 
of  specifying  the  number  of  legal  votes  received  by  each  party, 
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merely  giyee  in  general  terms  the  greater  number  to  the  re- 
spondent But  where  the  appellant  shows  error  the  presump- 
tion is  that  he  has  been  prejudieed  by  it  If  it  be  daimed 
by  the  respondent  that  he  has  not,  it  is  incumbent  up<»i  him 
to  see  that  the  record  discloses  the  facts  upon  which  such 
daim  is  founded.  There  being  error  and  nothing  to  show  that 
it  did  not  prejudice  the  contestant's  case,  we  are  bound  to 
presume  that  it  did.    {Carpentier  v.  WUUamMn,  25  CaL  167.) 

The  objections  interposed  by  the  respondent  to  the  citation 
and  statement  of  the  causes  of  contest  were  properly  over^ 
ruled.  No  particular  form  of  citation  is  prescribed  by  the 
statute^  and  to  hold  that  the  one  issued  in  this  case  was  fktally 
defective  would  be  to  stick  in  the  bark.  Kor  is  it  necessary 
that  the  statement  should  contain  a  prayer  for  relief.  The 
statute  dictates  the  course  to  be  pursued  if  the  causes  of  con- 
test are  found  to  be  true,  and  the  Court  owes  it  to  the  public 
to  pursue  that  course,  whether  the  contestant  formally  demands 
it  or  not  The  parties  to  a  proceeding  of  this  character  are 
not  the  only  persons  interested  in  the  result  The  people  are 
also  interested,  and  have  a  ri^t  to  insist  that  the  (^ce  shall 
be  given  to  the  person  upon  whom  they  have  bestowed  it 
{Searcy  v.  Grow,  16  CaL  1170 

Judgment  reversed^  and  a  new  trial  ordered. 

S^wTXB,  J.,  concurring  specially: 

I  concur  in  the  judgment  on  the  grounds  stated  in  the  third 
point  discussed  in  the  opinion.  Our  statute  upon  the  point 
in  question  seems  to  have  been  taken,  with  some  slight  differ- 
ence in  the  arrangement  of  the  provisions,  from  the  statute  of 
Alabama,  construed  in  the  case  cited  by  Mr.  Justice  Sander- 
son, and  I  am  of  opinion  that  we  should  follow  the  construe* 
tion  put  upon  the  provision  by  the  Courts  of  that  State.  I 
also  think  the  statements  of  Maccmber  at  both  precincts  of 
Sonora  inadmissible  under  the  circumstances  existing  at  the 
time  of  their  introduction  in  evidence,  and  for  the  purposes 
offered.    They  wore  not  statements  of  a  party  to  this  prooeedr 
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ing,  bnt  were  statements  made  by  a  stranger  to  the  proceed- 
ings, far  the  purpose  of  accomplishing  a  particular  purpose  of 
his  own.  Had  he  testified  upon  the  trial,  and  made  statements 
different  from  those  made  on  the  occasions  referred  to,  the 
party  against  whom  he  was  called,  after  laying  the  proper 
foundation,  might  have  shown  the  contrary  statements  for  the 
purpose  of  discrediting  his  testimony.  But  such  was  Hot  -the 
condition  of  the  case,  I  think  the  Court  ared  in  admitting 
the  statements  of  Macomber  at  the  South  Precinct,  and,  in  my 
judgment,  the  error  is  not  obviated  by  the  fact  that  statia- 
ments  of  a  contrary  character,  made  at  the  North  Precinct^  had 
been  introduced  by  the  respcmdent 
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Wbsn  a  Wm  MAT  n  UAxm  a  DnraNDAivT  with  Hsn  HvanAim.— TIm  tict 

that  a  wife  executes  a  mortgage  with  her  hnsband,  la  a  snfBelent  reaaon  for 

making  her  n  party  defendant  along  with  her  hnsband  In  an  action  to  for^ 

'  clone  the  same,  without  any  allegation  as  to  har  interast  In  the  propeHy 

BiortgagaGv 

Complaint  in  Mostgaoi  FoaacLoauBB. —  In  an  action  to  foreeloaa  a.  *ior|> 
gage,  an  allegation  that  a  party  who  la  made  a  co-defendant  with  the 
mortgagor,  has  or  claims  to  haTe  some  Interest  la  or  claim  npon  the  mort- 
gaged premises,  Is  snfflclent  without  ayerrlng  the  character  of  the  Interest. 

Appeal  from  the  District  Courts  Fifth  Judicial  District^ 
San  Joaquin  County. 

The  facts  are  stated  in  the  opinion  of  the  Oourt 

M.  G.  Cobb,  for  Appellant 

H.  B.  Underhill,  for  Respondent 

By  the  Court,  Sawybb,  J.: 

This  is  an  action  to  foreclose  a  mortgage  executed  by  both 
defendants.  There  is  a  personal  judgment  against  the  hus- 
band, and  judgment  of  foreclosure  against  both.  The  wife 
only  appeals.     The  only  error  assigned  in  the  record,,  is,  that 

Vou.  XXX. —  26 
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the  complaint  does  not  show  the  character  of  the  wife^s  inter- 
est,  and  therefore  does  not  show  that  she  is  a  proper  party. 
It  is  alleged  that  the  defendant^  Abby  W.  Nye,  has,  or 
claims  to  have,  some  interest  or  claim  upon  said  premises  or 
some  part  thereof,  which  interest  or  claim  is  subject  to  the 
plaintiff's  mortgage.  She  is  a  party  to  the  mortgage.  The 
fact  that  she  executed  the  mortgage'  is  a  sufBcient  reason  for 
making  her  a  party.  Besides,  the  allegation  of  her  daim  and 
interest  is  in  the  form  ttniversally  adopted  and  long  estab- 
lished. The  plaintiff  is  not  supposed  to  know  the  nature  of 
every  person's  claim.  It  is  enou^  that  a  claim  is  set  up.  It 
is  the  defendant's  business,  when  thus  called  upon,  to  disclose 
its  nature.  There  is  no  personal  judgment  against  the  wife. 
If  she  has  no  claim,  she  is  in  no  way  injured.  If  she  has  any, 
fihe  has  had  an  opportunity  to  present  it.  There  is  neither 
merit  nor  plausibility  in  the  objection.  We  have  looked 
through  the  record  for  some  other  ground  of  error,  and  ha,ve 
found  none.  Appellant  has  filed  no  points  in  poisuanoe  of 
the  rule.     Tbe  appeal  is  manifestly  frivolous. 

Judgment  ib  therefore  affirmed,  with  three  per  oQot  damages 
and  costs. 


JACOB  P.  MILLER,  W.  0.  OOLET,  and  GEORGE  H. 
'    HARRISON  V.   EDWARD   T.    STEEN,  avb  PHILO 
DOWD. 

Whvn  a  Comtbact  to  iMkSm  bicokm  a  Sal& — A  eontnet  bf  the  tnrniB  of 
which  one  party  pnrporti  to  lease  to  another  for  a  time  certain,  personal 
property,  and  dellyer  him  possession  thereof,  the  other  party  agreehig  to  pay 
him  stlpalated  rams  as  monthly  rent  tor  the  use  of  the  property,  and 
further  providing  that  if  the  lessee  fails  to  pay  the  rent  the  lessor  may  take 
possession  of  the  property  and  terminate  the  lease,  hut  that  if  the  lessee 
pays  the  rent  he  shall  become  the  owner  of  the  property,  is  a  contract  of 
sale,  with  stipulations  giving  the  vendor  security  for  the  payment  of  the 
purchase  money. 

Same. —  Time  is  not  of  the  easence  of  such  contract,  and  If  default  Is  made  In 
one  or  more  of  the  payments,  the  vendor  Is  not  entitled  to  have  the  property, 
and  the  money  already  paid  by  the  vendee. 

Rights  or  Vendor. —  In  such  case,  if  the  vendor,  upon  default.  Is  entltlod 
at  his  option  either  to  rescind  tSM  contraet  or  retake  the  property  and  hold 
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it  as  security,  and  he  does  retake  the  property  without  rescinding,  he  may 

have  it  sold  In  a  proper  proceeding  to  pay  the  halance  of  pnrchaae  money 

doe. 
BascixDiMQ  CoNTBJkCT.-— If  the  Tendor  retelnda,  ba  most  pot  the  Tondee  ta 

9Utu  quo,  hy  retoming  the  portion  of  the  pnrehase  money  paid. 
Rights  of  Vbndeb. —  If  the  rendor  retakes  the  property  after  default,  withoat 

rescinding,  the  vendee,  before  a  sale  to  pay  the  halance  of  purchase  money,  * 

may  pay  or  tender  the  fall  amount  doe,  and  thereby  become  entitled  to  the 

property. 
Defbctivb  FncoxNOS. —  A  party  requiring  a  finding  as  to  any  fact  in  Issue, 

should  specify  the  point  upon  which  he  desires  a  finding,  withoat  dictating 

how  the  fact  shall  be  found. 

Appeai.  from  the  District  Courts  Foarth  Judicial  District, 
City  and  County  of  San  Franciaca 

The  defendants  entered  into  the  following  contract  with  the 
plaintiffs: 

**  This  indentoie,  made  the  eighteenth  day  of  June,  in  the 
year  of  our  Lord  eighteen  hundred  and  sixly-three,  between 
Edward  T.  Steen,  of  the  City  of  San  Francisco^  State  of  Cali- 
fornia, party  of  the  first  part,  and  J.  F.  Miller,  W.  0.  Coley 
and  George  SL  Harrison,  cf  the  City  of  San  Francisco,  State 
of  California,  party  hereunto  of  the  seoond  part;  Witnesseth: 
That  the  said  party  of  the  first  part  does  hereby  lease,  demi^ 
and  let  unto  the  said  party  of  the  seoomd  part^  the  following 
described  property,  goods,  and  chattels,  being  the  property  of 
Edward  T.  Steen,  of  San  Francisco^  State  of  California,  now 
situate,  lying,  and  being  in  the  shop  occupied  by  said  Steen, 
at  No.  35  Fremont  street,  in  the  City  of  San  Francisco,  in  the 
County  of  San  Francisco;  that  is  to  say,  one  steam  engine,  8 
inches  bore  by  16  inches  stroke,  with  link  motion,  fly  wheel, 
shaft,  etc,  complete;  one  steam  boiler,  three  feet  diameter  by 
eighteen  8-12  feet  long,  with  two  twelve-inch  flues,  chimney, 
grate  bars,  fire  front,  cocks,  yalTes,  Giffard's  injector,  and  all 
the  appurtenances  belonging  therewith;  one  hoisting  drum, 
gears  and  shaft  complete;  two  shrieves  for  rope  to  run  over 
in  hoisting  from  shaft ;  ten  of  the  largest  pieces  of  said  machin- 
ery being  stamped  **  E.  T.  Steen ; ''  said  machinery  shall  not 
be  removed  more  than  twelve  miles  from  the  CStjr  Hall  in  San 
Francisco,  without  the  written  consent  of  the  first  party  or 
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his  assigns,  and  shall  not  be  made  a  part  of  the  realty  of  any 
party  or  person  whatever. 

'^  To  have  and  to  hold  the  premises  abo^e  described  onto  the 
said  party  of  the  second  part^  their  exeeutors  and  administra- 
tors, for  the  term  of  four  months  from  the  27ih  day  of  Jime, 
1863,  to  the  27ih  day  of  October,  1863 ;  yielding  and  paying 
therefor  the  rent  in  advance  of  one  thousand  ($1,000)  dollars 
for  the  first  month,  two  hundred  ($200)  dollars  for  the  second 
month,  two  himdred  and  fifty  ($250)  dollars  tor  the  third 
month,  two  hundred  and  sixty-five  ($265)  dollars  for  the 
fourth  month,  and  three  hundred  and  thirty-five  ($336)  dollars 
for  the  fifth  month ;  all  payable  in  United  States  gold  coin. 

'^  And  the  said  party  (k  the  second  part  does  for  their  execu- 
tors' and  administrators,  covenant,  promise  and  agree  to  and 
with  the  said  party  of  the  first  part,  his  executors,  administra- 
tors and  assigns,  in  manner  and  form  following:  That  is  to 
say,  that  they  will  well  and  truly  pay  the  said  rent  in  the 
manner  and  at  the  time  above  provided,  and  will  surr^ider 
and  deliver  the  said  goods  and  (battels  to  the  lessor,  or  his 
attorney,  peaceably  and  quietly,  at  the  end  of  the  term,  in  as 
good  order  tad  condition  (reasonable  use  and  wearing  thereof 
excepted)  as  the  same  are  now  or  may  be  put  into;  and  to 
pay  the  real  as  above  stated  daring  the  term  specified,  and 
not  make  or  suffer  any  waste  thereof,  nor  lease,  nor  underlet, 
nor  permit  any  other  person  <»*  persona  to  occupy  or  use  the 
«ame^  or  make  or  suffer  to  be  made  any  alteration  therein,  but 
with  the  approbation  of  the  lessor  or  his  assigns  thereto  in 
writing  having  been  first  obtained,  and  that  the  lessor  or  his 
assigns,  may  enter  the  house  or  premises  where  the  same  at  any 
time  are,  to  view  the  same,  and  if  the  lessee  shall  fail  to  pay  the 
rent  as  aforesaid,  or  make  or  suffer  any  injury  or  waste  thereof, 
or  fail  to  deliver  the  same  to  the  lessee  at  the  end  of  the  term, 
the  lessor,  or  his  agent,  attorney  or  assigns  may  ^iter  any 
place  where  said  property  is,  and  take  possession  of  the  same 
and  remove  it,  using  all  such  force  as  is  necessary  for  the  pur- 
pose, without  being  liable  to  any  action  therefor.  And  should 
4def  ault  be  made  in  the  payment  of  any  portion  of  said  rent 
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when  dtie,  and  should  the  same  remain  nnpaid  for  three  day* 
thereafter,  the  said  lessor,  his  agent^  attorney  or  assigns  mskj 
enter  into  any  place  or  store  where,  said  goods  and  chattels 
are  and  with  sudi  force  as  aforesaid,  take  possession  thereof, 
and  at  option  terminate  this  leaae,  which  is  hereby  made  assign- 
able by  the  first  party. 

"  It  is  stipulated  and  agreed  that  if  the  above  described 
rents  are  fully  paid  as  specified,  in  United  States  gold  coin,  all 
the  machinery,  boiler,  etc.,  therein  described,  or  in  any  way 
belonging,  or  connected  therewith,  shall  be  and  become  the 
property  of  the  second  party  without  further  consideration  or 
payment  to  the  first  party,  or  his  assigns. 

"  In  witness  whereof,  the  parties  to  these  presents  have  here- 
unto interchangably  set  their  hands  and  seals  the  day  and  year 
first  above  written." 

The  commencement  of  the  lease  was  subsequently  changed 
to  the  3d  of  July,  1868,  thus  making  it  expire  November  3d, 
1863.  The  plaintiffs  took  the  engine  to  San  Mateo  County, 
and  used  it  in  mining.  About  the  first  of  October,  1863,  the 
defendants  went  to  the  mine  and  took  away  the  engine,  ^nd 
carried  it  to  San  Francisco.  The  plaintiffs  sought  in  this  action 
to  recover  judgment  for  a  return  of  the  property,  or  if  return 
could  not  be  had,  for  twelve  hundred  dollars,  the  amoont  of 
purchase  money  they  had  paid,  and  for  damages.  The  defend- 
ants recovered  judgment,  and  the  plaintiffs  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

W.  W.  Chtpman,  for  Appellants,  argued  that  the  agreement 
was  a  sale  and  merely  gave  the  vendor  security  for  the  pur^ 
chase  money,  and  that  it  was  the  duty  of  the  vendor  to  have 
either  foreclosed  by  judicial  proceeding  or  to  have  proceeded 
to  a  sale  of  the  property  upon  public  notice  at  public  auction, 
and  cited  Wilson  v.  Brannan,  27  Oal.  268.  He  also  argued 
that  time  was  not  the  essence  of  the  contract,  and  that  where 
time  admitted  of  colnpensaiion,  as  it  always  £d  where  money 
was  not  paid  at  a  particular  day,  it  was  never  easentiali  nor 
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were  prior  payments  forfeited  nor  lihe  bargain,  rescinded  by  a 
failure  to  pay  on  the  day  stipulated,  and  cited  OiUett  v.  May- 
nard,  6  John.  87;  Powers  v.  North,  16  Sergt  &  Bawle,  16; 
Franklin  v.  Miller,  4  Adolph.  ft  Ellis,  699 ;  Holdridge  v.  GUr 
lespie,  2  John.  Ch.  30 ;  and  Henry  y.  Davis,  7  John.  OL  40. 

C.  Eartson,  for  Respondents,  argued  that  if  the  agreement 
was  a  lease,  then  respondents  had  a  right  to  reclaim  the  prop- 
erty, and  that  it  was  not  a  mortgage,  as  appellants  had  no 
property  in  the  engine  to  mortgage;  but  that  if  it  was  a  con- 
ditional sale,  then  the  conditions  precedent  to  title  vesting  had 
not  been  complied  with,  and  on  the  last  proposition  cited  /Sey- 
man  v.  Burnett,  17  Mass.  269;  Story  on  Sales,  Sees.  251,  262; 
1  Young  &  Collyer,  416 ;  1  Sugden  on  Vendors,  367. 

By  lihe  Oourt,  Sa  wyeb,  J. : 

The  contract  in  question  was  substantially  a  contract  of  sale. 
Such  must  be  the  legal  construction  upon  the  face  of  the 
instrument  evidencing  the  agreement  The  parties  call  it  a 
lease,  but  such  is  not  the  legal  effect  There  were  certain 
stipulations,  intended,  doubtless,  as  security  for  the  payment  of 
the  purchase  money,  among  them,  for  a  right  to  retake  posses- 
sion in  case  of  default  in  any  of  the  payments,  and  an  option 
in  the  vendor  to  terminate  the  contract  One  thousand  dollars 
were  paid  on  delivery  of  the  property,  (a  steam  engine,  etc.,) 
and  the  first  monthly  instalment  of  two  hundred  dollars  was 
paid  when  due ;  but  there  was  a  default  in  the  payment  of  the 
second  and  third  monthly  instalments,  which  fell  due  on  the 
8d  of  September,  and  3d  of  October,  respectively.  More  than 
three  days  havii^  elapsed  after  the  October  payment  fell  due, 
the  vendcMT,  upon  the  ninth  of  that  month,  in  puiauance  of  the 
stipulations  of  the  contract,  took  possession  of,  and  removed 
the  property.  On  the  3d  of  ITovember,  the  last  instalment  of 
three  hundred  thirty-five  dollars  fell  due,  and,  on  that  day 
plaintiffs  tendered  the  full  amount  due,  including  the  two  pre? 
ceding  pajonents,  and  demanded  the  property.    We  think  the 
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District  Court  erred  in  holding  time  to  be  of  the  essence  of 
the  contract,  and  the  judgment  based  upon  that  idea  is,  there- 
fore, erroneous.  There  is  nothing  in  the  agreement  to  show 
that  the  parties  contemplated,  that,  upon  default  in  any  one  of 
the  payments,  the  vendors  should  have  the  property  and  the 
money  already  paid  by  the  vendees.  There  must  be  something 
in  the  contract  clearly  indicating  such  an  intention  to  justify 
the  supposition,  that  time  is  of  the  essence  of  the  contract,  and 
that,  in  default  of  payment  of  one  instalment,  all  prior  pay- 
ments are  to  be  forfeited.  The  rule  in  this  class  of  agreements 
is  indicated  in  Oibbs  v.  Champion,  3  Hammond,  336 ;  Decamp 
V.  Feay.  6  Serg.  &  Eawle,  323 ;  CfUlett  v.  Maynard,  6  John.  87; 
Raymond  v.  Bumard,  12  John.  275. 

Admitting  that  the  vendor  was  authorized  to  retake  the 
property  upon  default  and  hold  it  for  his  security,  still — ^unless 
the  contract  was  rescinded — upon  the  full  payment  of  the 
price  it  would  become  the  property  of  the  vendees.  There  is 
also,  it  is  true,  a  stipulation  that  the  vendor  might  '^  at  option 
terminate  the  lease."  This,  if  it  means  anything  more  than 
to  terminate  the  possession  for  the  time  being,  is  something  in 
addition  to  retaking  possession  of  the  property,  and  may,  per- 
haps, be  construed  into  a  right  to  rescind  the  contract  If  so^ 
then  the  vendor  might  take  the  property  and  have  it  sold  in  a 
proper  proceeding  to  pay  the  balance  due  him,  or  he  might 
take  possession,  and  at  the  same  time  rescind  the  contract. 
But  this  involves  no  forfeiture  of  the  amount  paid,  for  to 
rescind  the  contract  it  would  be  necessary  to  return  the  twdve 
hundred  dollars  already  received.  The  party  rescinding  must 
put  the  other  party  in  statu  quo.  To  rescind  a  contract  is  to 
annul  it,  and  claim  nothing  under  it  In  this  case  the  vendor 
does  not  appear  to  have  rescinded,  but  to  have  claimed  both 
the  property,  and  the  money  already  paid  in  pursuance  of  it. 
This  he  cannot  do.  If  the  contract  has  been  rescinded,  the 
plaintiffs  are  entitled  to  recover  the  money  paid.  If  the  con- 
tract was  not  rescinded,  the  vendees  became  entitled  to  the 
possession  upon  payment  of  the  full  amount  due. 

We  have  assumed  that  a  tender  was  made,  because  the  evi- 
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dence  shows  that  fact,  although  it  Is  not  one  of  the  facts  found 
by  the  Court  Upon  the  view  taken  by  the  Court,  a  finding 
upon  that  point  was  not  regarded  as  material.  There  wae  an 
exception  for  want  of  a  finding  on  this  point,  although  not 
strictly  in  proper  form.  A  party  requiring  a  finding  upon  a 
particular  point  should  specify  the  point  without  dictating  the 
terms  of  the  finding.  In  this  case,  for  instance,  the  appellants 
should  have  requested  the  Court  to  find,  whether  a  tender  of 
the  amount  due  had  been  made,  and  when,  etc.  (^Hidden  v. 
Jordan,  28  CaL  304,  805.) 

The  judgment  must  be  reversed  and  a  new  trial  had,  and  it 
is  BO  ordered* 


ALFRED   BOREL  v.   WILLIAM   ROLLINS,  MARTIN 
CONRAY,  AND  HANNAH  CONRAY,  ms  Wira. 

POWEB    OF    ATTORWWr  —  RlORT    TO    VAKB    PAKTITIOW    UNDSB. —  A    VOWtlt   Of    «t> 

torney  which  aathorlset  the  attorney  to  eell  the  landa  of  the  con8tltaeiit» 
and  to  do  whateTer  U  necessary  to  carry  the  power  Into  execution,  does  not 
authorize  the  attorney  to  make  partition  of  lands  In  which  the  constltnent 
hM  an  Interest  as  tenant  in  common.    ^ 

AFFimifANcn  OF  Unauthorizbd  Act  of  Attoiiiwt  ut  Fact. —  If  an  attorney 
in  fact,  whose  power  does  not  authorise  him  to  make  partition  of  the  lands 
of  his  principal,  makes  such  partition,  the  principal  may  afterwards  giTO 
effect  and  confirmation  to  the  partition  by  the  ezecnttoB  of  deeds  of  eoo* 
veyance,  which  necessarily  recognize  the  partition  as  of  legal  yalidlty. 

Ratification  by  Acts  oonstitdtinq  Earo^Pmi,  in  poit. —  The  principle  that 
an  unauthorized  act  of  an  attorney  In  fact,  acting  under  a  power  required 
to  be  nnder  seal,  must  be  confirmed  by  an  Instrument  under  seal,  does  not 
prevent  the  principal  from  ratlfylni:  by  an  act  which  operatefl  as  la 
estoppel  in  pais, 

ttnDBNCB  of  Titlb  TO  LAifD  BT  PoBBBsnoK. —  Pladng  a  fenee,  consisting  of 
small  posts  with  two  rails  nailed  on,  around  a  piece  of  land,  without 
actually  occupying  the  land  or  any  part  of  it,  and  suffering  the  fence  to  go 
to  decay  in  a  year  or  two,  so  that  it  will  not  keep  out  cattle,  is  not  suflldent 
to  constitute  prima  facte  evidence  of  title  to  land  by  actual  possession  at 
common  law,  or  nnder  the  provisions  of  the  Statute  of  Limitations,  or  the 
Van  Ness  Ordinance,  as  against  one  who  enters  into  the  actual  oceupatloB 
and  possession  of  a  portion  of  the  land  after  the  fence  has  broken  down. 

Wtf AT  is  'ADVEtfsii  Possession  of  Land. —  The  pretended  possession  of  land 
by  an  inclosure  which  Is  not  substantial,  without  actual  occupancy  of  any 
portion  of  it,  does  not  constitute  an  adverse  possession  in  the  common,  law 
sense  of  the  term. 

Pboof  of  Title  .  bt  Pbiob  Possession. —  If  one  who  has  not  been  la  tiM 
actual  possession  of  land  claims  title  on  tba  ground  of  prior  j 
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muflt  ii«t  onlj  show  tli*  eoDTejaiic«8  of  his  grantors,  but.mi^pt  show  thst 
they  were  In  the  actual  becupatlon  and  possession  of  'the  la»l 
TiTLS  TO  Land  xjVDma,  ma  Van  Nbss  Obmnakcb^—  One  chilming  tide  to  l«ad 
IB  8«n  Francisco  nnder  the  y«n  Neas  Ordtaancey  must  show  that  either 
ha  or  his  grantors  were  in  the  actual  j;>os8e8Blon  of  the  land  on  the  Ist  of 
January,  1855,  and  thence  next  ensuing  to  the  20th  of' June,  1855. 

Appeal  from  the  District  Conrt^  Fourth  Judicial  District^ 
City  and  County  of  San  Francisca 

The  facts  are  stated  in  the  opinion  of  the  Court 

BrooJcs  <£  Whitney,  for  Plaintiff  and  Appellant,  argued  that 
the  plaintiff  had  acquired  title  under  the  partition,  even  if  the 
deed  of  the  attorney  in  fact  conveyed  no  title,  because  a  parol 
partition  was  good  if  followed  by  ^possession  taken  according 
to  it;  and  cited  Mount  v.  Morton,  20  Barb.  8.  C.  137;  Jackson 
▼.  Harder,  4  Johns.  212;  Jackson  v.  lAvvngston,  7  Wend. 
136;  and  Baker  v.  Lorillard,  4  Comst  267.  They  also 
argued  that  by  executing  a  deed  after  the  partition,  in  which 
the  partition  was  recognized,  that  Tracy  and  Bollins,  who 
claimed  under  him,  were  estopped  from  denying  the  validity 
of  the  partition;  and  cited  Tartar  v.  Hall,  3  Cal.  268;  Bed- 
man  V.  Bellamy,  4  Cal.  247;  Byers  v.  Wheeler,  26  Wend. 
436 ;  Jackson  v.  Haushronk,  3  Johns.  831 ;  Mount  v.  Morton, 
20  Barb.  129;  and  Jackson  v.  Bightmsyer,  16  J.  R  324. 
They  also  argued  that  a  subsequent  ratification  was  equal  to 
a  previous  authority;  and  cited  Fisher  v.  WiUard,  18  Mass. 
381;  Baker  v.  Burn,  2  S.  &  M.  193.  They  also  argued  that 
the  power  was  sufficient  to  authorize  the  attorney  in  fact  to 
make  the  partition,  as  the  greater  contained  the  less,  and  one 
who  was  authorized  to  make  a  sale  might  exercise  the  inferior 
power  of  dividing  the  possession;  and  that  the  power  also 
conferred  a  special  authority,  which  would  give  the  authority 
to  partition;  and  cited  LeBoy  v.  Beard,  8  How.  TJ.  8.  468; 
10  Wend.  218;  Storey  on  Agency,  68;  6  Equity  Ca^  66;  6 
Cowen,  369;  6  Hill,  338;  3  Pick.  845;  and  Vmnder  r.  Hop- 
inns,  %  J.  J.  Marsh,  287. 

J»-    "^J     I.:  ci    A*'   '       ■  .  •    , . 
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Shan  d  Provines,  for  Defendants  and  Bespondents^  ad- 
mitted that  a  parol  partition  among  tenants  in  common  who  held 
bj  distinct  titles,  if  followed  by  actual  oocupation,  was  good, 
but  argued  that  a  parol  agreement  to  make  partition  in  a  g^yen 
manner  was  of  no  validity,  and  that  Lamson,  Moon,  Brown, 
Pratt,  and  Tracy  had  never  been  in  the  actual  possession  of 
the  land,  either  in  common  or  in  severally,  and  therefore  a 
parol  partition  was  impossible* 

They  also  contended  that  the  power  of  attorney  contained 
no  authority  to  sell,  and  that  the  authorities  all  held,  even 
those  cited  by  plaintiff,  that  a  power  to  sell  and  convey  did 
not  authorize  a  partition;  and  cited  Attomey-Oenerdl  v. 
Hamilton,  1  Madd.  Ch.  R.  126;  Taylor  v.  Oalloway,  1  Ham. 
232,  They  also  contended  that  while  tliey  admitted  that  a 
voidable  transJaction  migh{  be  ratified,  that  yet  in  this  case 
'  there  was  no  sufficient  evidence  of  ratification,  as  between 
tenants  in  oommon  whose  possession  was  the  subject  of  parti- 
tion, there  could  be  no  partition  which  was  not  binding  upon 
all.  They  also  argued  that  plaintiff  had  wholly  failed  to 
establish  any  title  in  himself  or  his  vendors,  as  he  had  not 
shown  actual  possession  in  himself  or  his  vendors;  and  cited 
HaH  V.  BumeU,  16  CaL  618,  614;  Wolf  v.  Baldwin,  19  Cal. 
815 ;  and  The  CUy  of  San  Francisco  r.  Beideman,  17  CaL  468. 

By  the  Court,  Cubbsy,  C.  J.: 

This  is  an  action  of  ejectment  for  a  lot  of  land  situated  at 
the  comer  of  Mission  and  Ninth  streets,  in  the  Cily  of  San 
Francisco,  in  the  block  lying  between  Mission  and  Howard 
streets  and  ITinth  and  Tenth  streets,  which  was  known  in  former 
years  as  Lot  ](Tumber  Three,  of  the  Mission  Addition.  The 
action  was  commenced  on  the  28th  of  July,  1864.  The 
defendants'  answer  was  a  travelrse  of  all  the  material  allega- 
tions of  the  complaint,  in  addition  to  which  it  is  averred  that 
the  defendant  BoUins  was  at  the  time  of  answering  tiie  owner 
in  fee  simple  of  the  demanded  premises  (excepting  a  small 
portion  thereof  to  which  he  made  no  eUiniy)  and  liad  been 
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seized  thereof  for  more  than  five  years  next  before  the  com- 
menoement  of  the  action,  holding  the  same  adversely  to  the 
plaintiff  and  all  others;  and  for  further  answer  the  defendant 
pleaded  the  Statute  of  Limitations.  The  cause  was  tried 
before  the  Court  without  a  jury.  The  Court  found  in  respect 
to  the  premiaes  actually  in  controversy  that  plaintiff  was  owner 
in  fee  of  one  undivided  third  of  the  same,  and  that  he  was 
ousted  therefrom  by  the  defendants  as  allied  in .  the  com- 
plaint And  the  Court  further  found  that  the  defendant  Rollins 
was  the  owner  and  entitled  to  the  possession  of  two  ninths  of 
the  premises,  and  that  the  other  defendants  were  in  possession 
as  tenants  of  Bollins.  Judgment  was  thereupon  rendered  and 
entered  for  the  plaintiff  for  the  undivided  one  third  of  the 
premises  in  controversy. 

Both  parties  were  dissatisfied  with  the  finding  and  judgment, 
and  each  moved  for  a  new  trial,  on  ground^  distinctly  assigned, 
and  which  will  be  noticed  as  occasion  may  require.  The 
respective  motions  for  new  trial  were  overruled,  and  the  par- 
ties respectively  appealed  from  llie  order  and  judgment 

To  maintain  the  issue  on  his  part  the  plaintiff  offered  and 
gave  in  evidence  a  deed  executed  by  George  C.  Sindle,  bearing 
date  November  16th,  1858,  and  recorded  the  day  following, 
which  purported  to  convey  to  Joseph  Lamson  an  undivided 
one  third  of  said  Block  Number  Three.  Also,  a  quitclaim 
deed,  executed  by  said  Sindle  on  the  same  day  and  recorded 
on  the  day  following  to  George  C.  Moon,  for  an  undivided 
third  of  said  block,  and  a  like  quitclaim  deed  executed  by  said 
Sindle  to  Brown,  Pratt  and  Tracy  for  the  remaining  undivided 
one  third  of  said  block.  The  plaintiff  also  gave  in  evidence  a 
power  of  attorney  executed  under  seal  by  F.  P.  Tracy,  one  of 
the  grantees  named  in  the  last  mentioned  deed  to  James  Pratt, 
another  of  such  grantees,  bearing  date  the  24:th  of  January, 
1854>  in  which  he  authorized  and  empowered  Pratt  that  -^  in 
case  it  shall  in  the  judgment  of  the  said  James  Pratt  and 
Harvey  S.  Brown,  my  partners,  be  necessary  and  right  for  my 
interest  to  sell  any  portion  or  all  the  real  estate  I  own  in  Cali- 
fomia,  then  the  said  Jamea  Pratt  ia  authorized  to  sell  th<9  same 
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and  to  convey  the  same  by  soitable  and  sufficient  eonyeyancea, 
and  to  sign  and  seal  the  same;  and  also  the  said  Prattis  author- 
ized to  make  leaaea  in  my  name,  whether  under  seal  br  otherwise, 
of  all  or  any  part  of  my  real  estate  in  the  State  of  Oalifomia, 
for, such  period  and  upon  such  terms  as  he  may  think  pjroper^ 
and  to  pay  all  debts  by  me  contracted  In  California,  and  to 
take  acquittances  for  the  same,  in  my  name.  *  *  And 
generally  to  say,  do,  act,  transact,  determine,  accomplish  and 
.  finish  all  matters  and  diings  whatsoever  relating  to  the  premises 
as  fully,'  amply  and  effectually  to  all  intents  and  purposes  as  I 
might  or  could  do  if  personally  present,  although  the  matters 
should  require  more  special  authority  than  is  herein  comprised, 
hereby  ratifying,  confirming  and  holding  valid  all  that  my  said 
attorney  or  his  substitute  or  substitutes  shall  lawfully  do  or 
cause  to  be  done  by  virtue  of  diese  presents." 

In  the  next  plac^  the  plaintiff  gave  in  evidence  a  deed  in 
partition  between  Lamson,  Moon  and  Brown,  Pratt  and  Tracy, 
dated  March  18th,  1854,  which  was  recorded  on  the  20th  of  the 
same  montlL  Tracy  did  not  execute  this  deed  in  person. 
Pratt  executed  it  for  him  and  in  his  name,  as  his  attorney  in 
fact  In  the  deed  of  partition  the  premises  in  controversy 
were  allotted  to  Lamson.  The  plaintiff  also  offered  in  evi- 
dence a  deed  executed  by  Tracy  to  Pratt  bearing  date  the 
13th  of  January,  1856,  by  which  the  former  conveyed  to  the 
latter  all  his  interest  in  said  Block  Number  Three.  The  plain- 
tiff also  offered  in  evidence  a  deed  executed  by  Pratt  to  Tracy, 
bearing  date  April  14di,  1859,  by  which  he  reoonveyed  to 
TrBKsy  the  equal  undivided  third  part  of  the  southwesterly 
third  of  said  block.  The  same  deed  described  lands  in  the 
Potrero  Nuevo,  and  then  concluded  as  follows:  '^The  true 
intent  of  this  deed  is  to  reoonvey  to  the  said  party  of  the 
second  part  all  the  land  conveyed  by  him  to  the  party  of  the 
first  part  by  his  deed  dated  January  30th,  1855."  These 
deeds  were  duly  recorded  soon  after  their  respective  dates. 
To  the  admissibility  of  these  deeds  in  evidence  the  .defendant 
objected;  upon  which  the  plaintiff  announced  to  the  Oourt 
that  he  offered  them  as  deeds  of  ratification  of  the  partitioBi^ 
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and  proposed  to  prove  furthei:  that  each  party  acted,  on  and 
reec^ized.the  partition  by  making  conveyances  in  severalty 
.of  the  particular  parcel  of  the  block  set  ofi  to  him  by  the 
deed  of  partition.  The  Court  sustained  the  objection  and  the 
plaintiff  accepted.  The  defendants  then  moved  the  Court  to 
reject  the  power  of  attorney  and  the  partition  deed.  The 
motion  was  sustained  with  the  announcement  that  the  plaintiff 
was  at  liberty  to  offer  other  proof  to  show  a  ratification  by 
Tracy  of  Fratt^s  acts,  and  the  plaintiff  excepted. 

The  plaintiff  also  gave  in  evidence  divers  deeds,  of  convey- 
ance by  which  it  appeared  that  the  plaintiff  had  acquired 
before  this  action  was  commenced  all  the  right^  title  and  int^rr 
est  which  Lamson  had  in  the  premises  in  controversy  after  the 
execution  of  the  partition  deed. 

The  power  of  attorney  from  Tracy  to  Pratt  did  not  in  our 
judgment  authorize  the  attorney  to  make  partition  of  lands  in 
which  Tracy  had  an  interest  as  tenant  in  common.  I^e  wajB 
authorized  under  certain  circumstances  to  sell  any  portion,  or 
all  the  lands  of  the  constituent,  and  the  same  to  convey^  and 
generally  ta  do  whatever  in  the  prexoises  was  necessary  to 
carry  the  power  granted  into  execution,  even  though  the  mat- 
ters to  be  done  should  require  more  special  authority  than 
was  comprised  by  the  language  employed.  But,  nptwit^h* 
standing,  the  power  of  attorney  when  understood  according  fo 
its  language  and  obvious  intent,  did  not  authorize  the  attorney 
to  join  in  the  partition  in  the  name  of  his  principal,  we  think 
there  can  be  no  question  as  to  the  power  of  the  principal 
himself  to  give  effect  and  confirmation  to  the  acts  of  die  attor- 
ney by  his  own  acts  and  conduct  of  solemn  significance,  such 
as  the  execution  of  deeds  of  conveyance,  which ,  necessarily 
lecognized  the  partition  as  of  Iqgal  validity.  It  may  be 
assumed  that  Pratt  exceeded  his  power  when  he  made  parti- 
tion with  the  others,  claiming  to  be  tenants  in  common  of  the 
block,  as  the  attorney  in  fact  of  Tracy,  but  what  he  did, 
though  in  excess  of  the  power  granted,  it  was  proposed  to 
prove  hia  principal  riitified  and  confir^ied  by  acting  in  T^er- 
cnce  to  and  treating  the  partition  as  made  by  authority.  :.  Jn 
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Ja:Jcson  v.  Rightmeyer,  18  John.  867,  the  Court  held  that  he 
agi'eement  relating  to  a  third  person  in  the  name  of  one  of  the 
parties,  who  it  did  not  appear  had  any  authority  to  execute 
it,  was  ratified  by  the  subsequent  acts  of  the  party  in  whose 
name  it  was  made.  The  judgment  of  the  Supreme  Court  in 
this  case  was  affirmed  by  the  Court  of  Errors^  in  which  Chan- 
cellor Kent  delivered  the  opinion  of  the  Court  (16  John. 
823-325;  see,  also,  Bdker  v.  LoriUard,  4  Coms.  257.)  It 
may  be  said  that  where  the  adoption  of  a  particular  form  or 
mode  is  necessary  to  confer  the  authority  in  the  first  instance 
there  can  be  no  valid  ratification  except  in  the  same  manner; 
and  therefore  that,  as  the  authority  to  execute  deeds  upon 
partition  must  be  under  seal,  there  can  be  no  parol  ratification 
of  a  deed  without  authority  under  seal.  This  is  certainly  the 
doctrine  of  the  law.  But  it  is  also  a  doctrine  of  the  law  that 
an  act  which  operates  as  an  estoppel  in  pais,  such  as  accept- 
ing the  benefit  of  the  partition  attempted  to  be  made,  and 
dealing  with  the  property  alloted  to  the  principal  by  the  par- 
tition as  his  own  by  disposing  of  it  by  deeds,  confirms  the  par- 
tition made  by  the  attorney  without  legal  authority,  (1  Am. 
Lead.  Cases,  574.) 

Upon  the  hypothesis  that  Lamson,  Moon  and  Brown,  Pratt 
and  Tracy  were  tenants  in  common  of  Block  Three  at  the 
date  of  the  partition  deed,  we  are  of  opinion  the  evidence 
offered  by  the  plaintiff,  and  which  the  Court  excluded,  was 
admissible. 

The  plaintiff  claimed  the  right  to  the  possession  of  the 
demanded  premises  as  the  successor  in  interest  of  Lamson, 
Moon  and  Brown,  Pratt  and  Tracy,  who,  he  claimed,  were  in 
possession  of  said  block  as  the  grantees  of  Sindle  under  deeds 
bearing  date  in  November,  1853.  To  establish  that,  Sindle 
was  in  the  possession  of  th^  block  in  1853,  Andrew  Thompson 
was  called  as  a  witness,  who  testified  that  in  that  year  Sindle 
and  one  ITichols  put  a  brush  fence  around  said  block.  Evi- 
dence was  offered  of  a  judgment  rendered  in  March,  1854,  in 
favor  of  Sindle  as  plaintiff  against  Peter  McKenna  and  Daniel 
O'Connor,  as  defendants,  for  the  recovery  of  the  possession  of 
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said  block.  There  was  aome  endenee  tending  ta  show  tbat 
an  execution  wv  iasned  on  this  judgment  George  O.  Moon 
testified  that  he  and  Sindle  went  upcm  the  premises  with  the 
Sheriff  when  the  writ  was  executed,  and  that  the  Sheriff 
executed  it  by  informing  McKenna  lliat  he  wanted  to  give 
possession  of  the  property  to  Sindle  or  to  the  witness,  and  that 
thereupon  the  witness  and  McKenna  executed  a  lease  bj 
which  the  latter  became  his  tenant  of  the  block.  The  judg- 
ment roll  in  the  case  was  not  produced,  for  the  reason  that  it 
was  lost,  and  the  lease  mentioned  was  not  produced  in  evi- 
dence as  it  had  been  destroyed  by  the  witness  in  1869.  It 
does  not  seem  to  have  ever  been  recorded,  and  no  effort  was 
made  to  prove  its  contents.  The  defendant's  counsel  objected 
to  the  testimony  of  the  witness  respecting  the  lease  because  he 
had  destroyed  the  written  evidence  of  it,  but  the  objection 
was  overruled  and  the  defendant's  counsel  excepted.  The 
evidence  of  Sindle's  possession  was  extremely  meagre  and  we 
are  not  satisfied  the  testimony  of  the  witness  respecting  the 
lease  was  sufficient  to  prove  that  the  relation  of  landlord  and 
tenant  subsisted  between  Moon  and  McK^ina.  The  evidence 
offered  respecting  the  lease  should  have  been  excluded,  as  no 
effort  was  made  to  prove  the  c(»itents  of  the  destroyed  instru- 
ment 

Lamson  testified  that  he  and  Moon  and  Brown,  Pratt  and 
Tracy  went  into  the  possessiom  of  said  block  in  1854,  and  put 
a  fence  around  it,  consisting  of  posts,  to  which  were  fastened 
two  rails  on  which  to  place  pickets,  but  that  no  pickets  were 
placed  on  the  rails.  He  further  testified  that  the  fence  was 
not  sufficient  to  keep  out  small  cattle,  but  that  they  consid- 
ered it  sufficient  to  possess  the  land;  that  the  fence  was  broken 
down  in  different  places  in  the  fall  of  1854^  and  he  (the  wit- 
ness) put  it  up,  soon  after  which  he  went  to  sea,  at  which 
time  the  fence  was  down  in  several  places,  and  that  he  could 
not  say  it  was  ever  repaired  so  as  to  keep  up  a  continuous  fence 
around  the  block.  One  F.  D.  Oottle  testified  that  in  March, 
1854,  there  was  a-  fence  of  the  character  described  by  Lamson 
around  the  blodc,  and  tiiat  it  was  up  entirefy  arouad  the  block 
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for  sev^Ml  years.  -  Theore  is  no  evident  in  the  case  ahb^ng 
that  either  Sindle,  Lamsdn,  Moon,  Brown,  Prgtt  or  Tracy  e^rer 
resided  on  any  portion  of  the  premises,  or  ever  made  nae  of 
them  for  any  purpose,  and  the  eyidence  as  to  all  of  them  except 
Sindle  tends  strongly  to  show  that  th^  never  resided  there^ 
and  as  to  Sindle  it  does  not  affirmatively  appear  that  he  ever 
occupied  the  block  or  any  part  of  it  Cottle  describee  the 
fence  which  he  saw  around  the  block  as  eompoeed  of  posta 
three  by  four,  or  two  by  four  inches  square^  and  he  says  the 
rails  were  considerably  smaller. 

In  1864  McKenna  lived  upon  and  was  in  poeaession  of  a 
portion  bf  the  jwemises  in  controversy.  The  portion  occupied 
by  McK5enna  was  twenty-five  feet  front,  on  Mission  street, 
runnii^  back  to  a  depth  of  one  hundred  and  thirty-eeven  and 
one  half  feet,  and  was  inclosed  by  a  substantial  fence,  and  had 
a  dwelfing  house  upon  it  In  February,  1855,  McEenna  sold 
and  conveyed  the  lot  on  which  he  resided  to  William  Wain- 
Wright,  who  afterward  held  it  in  possession  by  a  tenant  aad 
in  1861  conveyed  the  same,  by  deed,  to  the  defendant  Rolling 
who  thei^upbn  entered  into  the  possessitm,  and  afterward,  in 
ike  same  year,  removed  the  fence  surrounding  the  McKenna 
lot  anid  inclosed  the  whole  premises  in  controversy,  and  removed 
the  house  to  the  portion  thereof  adjoining  the  angle  formed 
hy  the  intersection  of  Mission  and  Ninth  streets. 

Waiiiwrfght  and  another  witness  called  by  the  defendants 
gave  evidence  tending  to  show  that  the  fence  inclosing  the  de- 
manded premises  was  in  1854  and  1865  much  broken,  and  in- 
sufficient to  protect  the  property  from  the  ingress  of  cattle. 
Wainwright  said  portions  of  the  fence  mi^t  have  stood  up  in 
1855,  but  he  thought  it'  was  pretty  well  demolished  in  1854. 
That  in  those  years  no  one  except  McKenna  occupied  the  lot 
until  the  tenant  of  the  witness  occupied  it 

It  was  stipulated  between  the  parties  at  the  trial  that  the 
land  is  within  the  line  of  the  Van  Ness  Ordinance  in  the  City 
of  San  Francisco,  and  that  the  daim  of  said  city  for  said  lands 
'  had  been  confii-med  in  the  Circuit  Court  of  the  United  States^ 
but  whiein'  eonfirmed  it  does  not  appear* 
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The  defendants  contended  on  the'motiQn  ior^k  new^  trial  that 
ike  evideface  wtts  iiiBufficient  to  justify  the  decision  of  the  Court, 
because^ 

First  —  It  does  nol  show  or  tend  to  show  that  plaintiff  or 
any  one  nnder  whom  he  claimed  was  seized  or  possessed  of 
the  demanded  'premises^  or  any  part  thereof,  at  the  time  the 
defendants  entered  and  became  possessed  thereof,  or  at  any 
time  since. 

Second  —  It  does  not  show  or  tend  to  show  that  the  plaintiff, 
his  ancestor,  predecessor  or  grantor,  was  seized  or  possessed  oi 
said  premises,  or  any  part  thereof,  at  any  time  within  fi^e  years 
next  before  the  commencement  of  the  action. 

The  evidence  in  support  of  the  plaintiff's  allied  right  seems 
to  us  to  fall  short  of  that  which  is  necessary  and  sufficient  to 
constitute  prima  facie  evidence  of  title  to  land  by  actual  pos- 
session at  common  law,  or  under  the  provisions  of  the  Statute 
of  Li^litations  or  the  Van  Ness  Ordinance.  The  indosure 
relied  on  was  not  at  any  time  a  substantial-  inclosure,  so  that 
thereby  the  plaintiff  or  his  grantors  could  maintain  that  his  or 
their  pdssession  was  adverse  in  the  common  law  sense  of  the 
temu  If  the  plaintiff  relied  upon  the  deeds  of  conveyance 
from  Sindle  to  Lamscn,  Moon,  Brown,  Pratt  and  Tracy,  and 
the  deeds  of  conveyance  from  them  down  to  himself,  ^en  he 
must  be  held  to  have  failed  to  show  that  they  or  any  one  of 
them,  or  he  himself,  ever  entered  into  the  possession  or  occu- 
pation of  any  portion  of  the  block  under  /slaim  of  title.  If 
he  relied  on  the  Van  Ness  Ordinance,  then  it  does  not  appear 
that  the  grantees  of  Sindle,  or  tenants  of  such  grantees,  were 
in  the  actual  possession  of  the  property  as  required  by  that 
ordinance  on  the  Ist  of  January,  1855,  and  thence  next  ensu- 
ing to  the  time  of  its  passage  on  the  &Oth  of  June  of  the  same 
year. 

As  the  parties  respectively  desire  a  new  trial,  and  as  we  are 
satisiied  another  trial  will  be  necessary  to  determine  the  matters 
in  controversy,  we  order  and  direct  Ihat  the  order  denying  the 
new  trial  and  the  judgment  be  reversed,  and  that  the  cause  be 

T    VCMU  XZX— Sf 


r 


418  BoBSL  t^.  Boixurs.  [Sup.  Ct 

Opinion  of  tbe  Ooart  on  Petition  for  Behearlnc 

rem&nded  to  the  Court  below  to  be  tried  de  noi;o.     The  oosts 
of  the  appeals  in  the  case  must  abide  the  eireut  of  the  actioiL 

Hr.  Justice  Shaftib  ea^ressed  no  opinion. 

By  the  Court,  CunBSY,  O.  J.,  on  petition  for  rehearing: 

Evidence  of  the  execution  of  a  lease  was  offered  at  the  trial 
bj  the  plaintiff.  The  lease  itself  was  not  produced,  it  appear- 
ing that  it  had  been  destroyed  by  the  lessee.  The  eridenoe 
was  objected  to  on  the  ground  that  the  lease  had  been 
destroyed  by  the  party  whose  interest  it  was  to  preserve  it, 
but  the  objection  was  overruled.  In  our  opinion  in  this  case, 
we  said  we  were  not  satisfied  that  the  testimony  of  tixe  wit- 
ness respecting  the  lease  was  sufficient  to  prove  the  relation 
of  landlord  and  tenant  between  the  persons  alleged  to  be  the 
lessor  and  lessee,  and  we  further  said  the  evidence  respecting 
the  lease  should  have  been  excluded,  as  no  effort  was  made  to 
prove  the  contents  of  the  destroyed  instrument 

We  are  now  asked  to  ^ant  a  rdiearing  because  of  the 
expression  that  the  evidence  '^  should  have  been  excluded,  aa 
no  effort  was  made  to  prove  the'  contents  of  the  lost  instru- 
ment, inasmuch  as  the  objection  of  the  defendant's  counsel 
was  not  on  that  ground."  It  will  be  observed  that  before 
using  the  language  above  quoted  we  said  we  were  not  satis- 
fied the  testimony  of  the  witness  respecting  Ihie  lease  was 
sufficient  to  prove  the  relation  of  landlord  and  tenant,  etc. 
This  goes  to  the  extent  of  holding  that  the  evideifbe  respect- 
ing the  lease  was  insufficient  to  establish  the  relation  of  land- 
lord and  tenant  between  Moon  and  McKenna.  This  evidence 
seems  to  have  been  materially  important  for  the  plaintiff. 
Without  it,  it  may  be,  the  plaintiff  would  not  have  recovered 
anything.  The  defendants  made  the  point  on  the  motion  for 
a  new  trial  that  the  evidence  did  not  show  or  tend  to  show 
any  right  in  the  plaintiff  to  recover  any  portion  of  the  prem- 
ises. The  testimony  respecting  the  lease  being  received,  and 
being,  as  it  stood,  insufficient,  its  effect  was  objected  to  on 


Oct,  1866.]  Teot  p.  CLAmoB.  41» 

opinion  of  the  Court  on  Petition  for  Rehearing. 

the  motion  of  the  defendanta  for  a  new  trial.  A  new  trial 
should  have  been  granted^  we  think,  on  the  ground  that  the 
evidence  did  not  justify  the  finding  and  judgment  so  far  as 
it  was  in  plaintiff's  favor.  Both  parties  moved  for  a  new 
trial  and  we  are  of  the  opinion  the  motions  should  have  been 
granted. 

The  petitioner's  counsel  has  discussed  at  length  under  what 
circumstances  secondary  evidence  may  be  admitted  to  prove 
the  contents  of  lost  or  destroyed  instroments.  The  case,  as 
it  is  before  us,  requires  no  expression  of  an  opinion  on  the 
subject.  We  have  endeavored  to  settle  all  the  questions  neces- 
sary to  be  decided  upon  the  record  of  the  case  in  this  Oourt 
When  the  cause  is  again  tried  each  party  will  be  permitted  to 
produce  such  evidence  as  he  may  be  able,  material  to  the  issue 
on  his  part,  unembarrassed,  we  apprehend,  by  anything  con- 
tained in  the.  opinion  of  the  Court  heretofore  delivered. 

Rehearing  denied. 


DANIEL  TEOT  v.  JEREMIAH  CLARKE  ei  ab. 

DntncTS  IH  Findings  or  Facts. —  Defect!  In  the  flndtngs  of  facte  cannot  to 
relied  on  at  a  sround  for  a  revenal  of  the  Judgment  unleas  the  flndhigi 
were  excepted  to  on  that  groond. 

Bmfobcbmbnt  of  Contract  to  sbll  Land. —  If,  In  a  contract  for  the  sale  of 
land,  the  vendee  as:reeB  to  make  certain  payments  at  stipulated  times,, and 
the  Tendor  agrees  to  execute  a  conveyance  of  the  land  when  the  payments 
are  all  made,  the  vendee  cannot  maintain  an  action  In  equity  for  a  specific 
performance  If  he  has  failed  without  any  cause  to  make  the  first  payment, 
and  the  last  Instalment  is  not  due. 

RionT  or  PoasBssioN  to  Land. —  If,  after  the  plaintiff  In  an  action  has  re- 
covered Jndgment  agalDSt  the  defendant  for  the  possession  of  land,  the 
plaintiff,  without  enforcing  the  Judgment,  contracts  to  sell  the  land  to  the 
defendant,  without  making  any  agreement  concerning  the  Judgment  for  pos- 
session, the  right  of  possession  Is  oot  In  the  vendee,  and  the  vendor  can 
remove  him  at  any  time  by  an  execution. 

Bill  for  Specific  PniFOSMANcn  and  fob  Damages. —  Query?  Can  one  who 
files  a  bill  in  equity  for  a  specific  performance  of  a  contract  to  convey  land, 
and  also  to  recover  damages  for  personal  property  converted  to  his  use  by 
the  vendor,  who  has  taken  possaasloB  after  the  «n«otloB  of  the  contra^ 
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Statemeiit'  of  WtuttM, 


recoTer  jadgmebt'^for  the  damages  If  he  falls  la  obtalntas  a  tpeellle  perform- 
ance»  or  are  the  damages  cognisable  In  a  Court  of  law  onlyl 
Findings  ov  Pact. —  A  finding  that  hay,  alleged  to  bare  been  converted  by 
defendant  to  his  own  nse,  was  worth  twenty  dollars  per  ton,  wlthont  also 
finding  ths  nnmber  of  tons  oon?erted«  does  not  SBtttls  tbs  plaloUff  to  m 
Indgment. 

Appeai.  from  the  District  Court^  Third  Judicial  District^ 
Santa  Clara  County. 

On  the  17th  of  January^  1868,  the  defendant  Clarke  recov- 
ered judgment  against  the  plaintiff  for  the  possession  of  one 
undivided  half  of  the  land  in  controyersj,  and  for  the  sum  of 
thirteen  hundred  and  seventy-five  dollars  damages,  rents,  and 
profits  thereof.  Afterivards,  and  before  the  judgment  had  been 
enforced,  Clarke  and  the  plaintiff  entered  into  the  following 
agreement: 

''This  indenture,  made  June  8th,  1868,  between  Jeremiah 
Clarke,  of  San  Francisco,  and  Daniel  Troy,  of  Santa  Clara 
Coimty,  witnesseth,  that  it  is  hereby  agreed  that  the  said 
Clarke  shall  sell  and  convey  to  the  said  Troy  the  undivided 
half  of  the  piece  or  parcel  of  land  on  which  said  Troy  resides, 
(being  a  part  of  the  tract  called  'Sincon  de  Francisquito,') 
bounded  as  follows,  viz: 

"  Commencing  at  the  point  where  fence  of  Qeorge  Charles- 
ton joins  the  shore  of  the  bay;  thence  southerly  along  said 
fence  to  the  southwest  comer  of  said  Charleston's  land ;  tbence 
in  a  straight  line  southwesterly  to  the  comer  of  R.  de  Zaldo^s 
fence;  thence  along  said  fence  to  the  west  comer  thereof; 
thence  in  a  straight  line  to  the  piece  of  land  in  possession  of 
William  Huber;  thence  along  said  piece  of  land  to  the  land 
in  possession  of  Henry  Scale;  thence  along  the  fence  dividing 
the  lands  in  possession  of  said  Scale  from  that  in  possession  of 
said  Troy  to  the  Bay  of  San  Francisco;  thence  along  the  shore 
of  said  bay  to  the  place  of  beginning;  containing  four  hun- 
dred and  fifty  acres  of  land,  at  the  purchase  price  of  fifteen 
dollars  per  acre  for  said  half  interest,  payable  in  gold  coin  of 
the  United  States  heretofore  coined,  or  in  other  gold  coin  of 
equal  Tahie,  as  follow^  viz :  at  least  five  hundred  ($500)  dollars 
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on  or  befcxre  the  first  day  of  Sept^ber  nestt,  and  the  bdance 
in  five  equal  .annual  iniri^alntents/  payable  i^espectively  on  the 
first  day  of  September  of  each  year  thereafter,  the  whole  to 
bear  interest  from  the  date  hereof  at  the  rate  Of  ten  per  cent 
per  year,  and  J)ayable  yearly. 

"It  is  further  agreed  that  the  said  Troy  shall  make  said  pay- 
ments to  said  Clarke  at  and  in  the  manner  aforesaid;  that  the 
^aid  Troy  will  pay  aH  the  taxes  that  may  be  assessed  or  be  a 
charge  upon  said  tract. 

''And  it  is  further  agreed  that  so  soon  as  it  shall  be  finally 
decided  by  a  Court  of  competent  jurisdiction  that  the  said 
Clarke  is,  or  shall  have  become  the  owner  of  the  other  undi- 
vided half  part  of  said  premises,  the  said  Clarke  will  sell  the 
aame  to  said  Troy  for  ten  dollars  per  acre,  payable  in  said  gold 
coin,  in  four  equal  annual  instalments^  payable  respectively  in 
one,. two,  three^  and  four. years  after  such  final  decision  shall 
be  made,  with  interest  from  the  time  of  such  decision  at  ten 
per  cent  per  year. 

''And  it  is  further  agreed,  that  in  making  the  said  convey- 
ances, the  northwest  boundary  of  the  tract  to  be  conveyed  to 
«aid  Troy,  instead  of  following  the  present  fence  dividing  the 
premises  of  said  Troy  from  those  of  said  Seale,  as  above 
described,  may  be  run  at  right  angles  to  the  bay;  provided, 
that  the  quantity  of  land  conveyed  shall  be  the  same,  viz: 
four  himdred  and  fifty  acres. 

''And  it  is  further  agreed,  that  if  the  daim  of  WilHam  Huber 
shall  be  finally  decided  by  the  Supreme  Court  in  the  suit  now 
pending  between  said  Clarke  and  said  Huber,  to  be  valid  and 
embrace  any  portion  of  the  above  described  tract^  then  such 
portion  shall  be  held  and  deemed  as  not  embraced  or  included 
in  this  agreement,  and  that  if  said  suit  shall  be  appealed  to 
said  Supreme  Court,  and  not  finally  decided  on  or  before  the 
first  of  September,  1864,  that  then  the  interest  on  the  pur- 
chase price  of  one  hundred  and  fifty  acres^  that  is,  the  interest 
on  two  thousand  two  himdred  and  fifty  dollars,  shall  not  be 
due  and  shall  only  commence  to  run  from  the  date  of  such 
decision* 
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^'In  witness  whereof,  the  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  ahove  written.'' 

At  the  time  of  the  execution  of  the  agreement^  and  in  oon- 
sideraticm  thereof,  the  defendant  Clarke  made  a  written  agree- 
ment that  the  judgment  should  not  he  enforoed  against  the 
plaintiff  for  the  damages.  At  the  time  the  agreemait  was 
made,  and  afterwards^  it  was  mutually  understood  between 
the  parties  that  if  the  plaintiff  was  not  able  to  pay  the  first 
instalment  when  it  becune  due^  he  should  have  an  exteosion 
of  time  for  another  year,  by  paying  one  hundred  and  twenty 
dollars  when  the  first  instalment  fell  due.  The  plaintiff 
did  not  pay  the  first  instalment^  nor  the  one  hundred  and 
twenty  dollars,  but  remained  in  possessicm  of  the  land,  cutting 
the  hay  growing  upon  the  land,  and  leasing  portions  of  it. 
On  the  30th  of  May,  1864,  Clarke  served  on  plaintiff  written 
notice  to  quit  the  premises.  The  defendant  Clarke  then 
procured  an  execution  to  be  issued  upcm  his  judgm^it  for 
possession,  and  on  the  13th  of  June,  1864,  the  Sheriff  executed 
it  by  dispossessing  plaintiff  and  putting  defendant  Clarke  in 
poRJK'ssion.  The  other  defendants  were  tenants  of  Clarke.  On 
the  23d  of  November,*  1865,  the  plaintiff  commenced  this 
action  for  a  specific  performance  of  the  contract,  and  to  be 
restored  to  the  possession  of  the  premises,  and  for  an  account 
to  be  taken  of  the  value  of  personal  property  allied  to  have 
been  taken  possession  of  by  defendant  wh^i  he  was  placed  in 
possession  of  the  land,  and  for  judgment  for  the  value  of  the 
same.  The  defendant  recovered  judgment^  and  the  plaintiff 
appealed. 

The  other  facts  are  stated  in  the  (^inicm  of  the  Court. 

WaUaee,  Patterson  S  Stow,  for  Appellants,  argued  that  there 
were  admissions  in  the  pleading  which,  taken  in  connection 
with  the  facts,  entitled  them  to  a  specific  performance.  They 
also  argued  that  the  Court  erred  in  dismissing  the  bill  abso- 
lutely, even  though  no  specific  performance  should  have  been 
decreed,  as  plaintiff  was  entitled  to  a  judgment  restoring  him 
to  the  possession,  and  for  damages;  and  as  the  damages  were 
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consistent  with  the  case  made  by  the  complaiiit  and  embraced 
within  the  issue,  and  this  was  the  rule  in  equity,  unless:  the 
objection  was  distinctly  made  by  the  defendant  that  the  dam- 
ages were  cognizable  at  law  only;  and  cited  Practice  Act, 
Sec.  14t;  MarqtuU  v.  Marquai,  2  Keman,  841;  Phillips  v. 
Oorham,  8  Smith,  247;  Le  Boy  y.  Piatt,  4  Paige,  77;  and 
WiswaU  T.  EaJX,  8  Paige,  818. 

Elisha  Cook,  for  Eespondent,  argued  that  plaintiff's  right  to 
damages  depended  on  whether  he  had  performed  his  part  of 
the  contract  so  as  to  entitle  him  to  a  specific  performance,  and 
that  having  failed  to  perf onn,  the  parties  were  left  in  the  same 
position  with  reference  to  the  land  and  crops  that  they  oeou* 
pied  when  the  contract  was  entered  into,  and  that  Courts  of 
equity  had  no  jurisdiction  of  matters  properly  cognizable  in  a 
Court  of  law  except  where  the  principal  relief  prayed  for  was 
on  the  equity  side  and  the  legal  matters  were  incidental,  and 
that  in  this  case  the  Court  of  equity  having  denied  the  relief 
in  equity,  it  had  no  jurisdiction  over  the  question  of  damages^ 
and  cited  McLaughlin  v.  PiaMi  et  als.,  37  CaL  451. 

By  the  Court,  Shaptbb,  J.: 

Bill  for  specific  performance.  Clarke  bound  himself  by  a 
written  agreement,  dated  June  18th,  1863,  to  convey  to  the 
plaintiff  an  undivided  half  of  certain  lands  situate  in  the 
County  of  Santa  Clara,  for  the  sum  of  six  thousand  seven 
hundred  and  fifty  dollars  —  five  hundred  dollars  whereof  was 
to  be  paid  on  the  Ist  day  of  September,  1868,  and  the  balance 
in  five  equal  annual  instalments,  payable  respectively  on  the 
Ist  day  of  September  of  each  year  thereafter,  with  interest  at 
ten  per  cent  per  annum,  payable  annually.  Clarke  also 
agreed  to  convey  the  other  moiety  of  the  premises  to  plaintiff 
so  soon  as  it  should  be  judicially  determined  that  he  was  the 
owner  thereof,  for  two  thousand  two  hundred  and  fifty  dol- 
lars, in  four  equal  annual  instalments,  payable  respectively  in 
one,  two,  three  and  four  years  from  the  date  of  such  decision. 
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The  cause  ttos'  tried  by  the  Courts     Findings  and  judgmmt 
for  the  defendant.     The  appeal  is  from  the  judgment. 

First — We  do  not  consider  that  there  are  any  admissions  in 
the  answer  entitling  the  plaintiff  to  a  reversal  of  the  judg- 
ment No  defect  in  the  findings  can  be  relied  on  as  a  ground 
of  reversal,  for  no  exception  was  taken  to  them  under  the  Act 
of  1861.  On  the  facts  as  found  and  stated  affirmativdy  therc^ 
can  be  no  question  as  to  the  correctness  of  the  judgment. 
Kot  only  had  the  plaintifF  failed  at  the  commencement  of  tht» 
action  to  pay  the  first  instalment  due  on  the  contract  and 
without  justification  or  excuse,  but  by  the  rery  terms  of  the 
contract  the  defendant  was  not  bound  to  convey  until  all  the 
instalments  should  be  paid  with  accuring  interest  and  taxes 
and  the  last  instalment  would  not  become  due  until  Septem- 
ber, 1868. 

Nor  on  the  facts  is  the  plaintiff  entitled  to  be  restored  to 
the  possession.  The  right  of  possession  is  not  in  him.  He 
was  turned  out  under  an  execution  issued  on  the  judgment 
recovered  in  the  action  of  ejectment  brought  by  Clarke  against 
him  prior  to  the  contract  to  convey,  and  Clarke  was  put  in 
possession  by  the  ojEcer;  nor  is  there  anything  disclosed  in 
this  record  showing  that  the  relations  of  the  parties  to  each 
other  and  to  the  lands  have  been  changed  since  that  time  in 
any  legal  particular. 

Second  —  The  plaintiff  failing  to  maintain  his  claim  to  spe^ 
cific  relief  on  the  findings  insists  that  he  is  at  least  entitled  to 
compensation  in  damages  for  certain  personal  property  on  the 
premises  which  the  defendant  converted  to  his  own  use. 

*  It  may  well  be  questioned  whether  damages  for  the  alleged 
conversion  could  be  awarded  in  this  proceeding,  inasmuch  as 
the  title  of  the  plaintiff  to  the  principal  relief  prayed  for  has 
failed.  (2  Sto.  Eq.,  Chap.  19.)  But  passing  the  point  as 
one  not  necessary  to  be  decided  here,  it  is  sufficient  to  say  that 
on  the  face  of  the  findings  the  plaintiff  has  sustained  no  appre- 
ciable damage.  It  is  found  that  the  hay  grown  upon  the 
premises  in  1864,  and  alleged  to  have  been  converted,  was 
worth  twenty  dollars  per  ton,  but  there  is  no  finding  of  Hie 
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amount  so  gnywn.  As  there  was  Ho  eKception  taken  to  the  find- 
ings as  defective,  it  must  be  presumed  that  there  was  an  entire 
failure  of  evidence  on  the  question  of  the  amount  of  hay  con- 
verted, or  if  evidence  was  given  on  that  point,  then  that  the 
amount  was  so  inconsiderable  as  to  fall  within  the  role  de 
minimis. 
Judgment  affirmed. 


J.  E.  HENRY  V.  G.  L.  EVI31TS,  Am  P.  EVERTS. 


Bairrs  and  Pmrtb  nr  BjvcmvifT. —  la  aa  aetton  to  reeortr  powewton  tC 

land  on  a  title  acquired  by  a  8beriff*B  tale  and  a  deed  tfaereander,  tte 
plaintifr  cannot  recoTer  for  the  rente  and  proflta  which  aeemed  during  tha 
six  months  after  the  sale  allowed  for  redemption. 

BiOBT  TO  Raim  and  Pbofits  ov  Land. —  The  right  of  a  pucbaaar  at  a 
BherilTa  sale  to  rents  and  proflta  during  the  time  allowed  for  redemption* 
rests  upon  the  statute;  while  in  ejectment  the  right  to  rente  and  proflta 
rests  npon  title  or  the  right  of  possession. 

■ftoaifca  IN  Suit  bob  Rbntb  Ain>  PnoriTS. —  In  aa  aetloa  bf  a  parehaaer  at 
a  SherllTa  sale  to  recoTer  rente  and  proflta  during  the  time  allowed  for 
redemption,  evidence  offered  by  plaintiff  to  prove  title  to  the  land  la  Irrele- 
rant 

BaranaAi*  of  JnaemiiT  voa  laaBLarAiiT  TasTmoicT.— A  Jodgmeat  will  aot 
be  reveraed  becanae  of  the  admission  of  irrelerant  teatUnony,  where  ao 
sabstantlal  right  of  the  party  waa  prejudiced  thereby. 

DanBCTXTs  Fxndxkos. —  If  the  flndlngs  of  fact  are  defective,  and  ao  ezcepCloa 
la  taken  thereto*  tlie  presumption  la  that  the  Court  paaaed  oa  the  point  aot 
found,  and  decided  It  properly  upon  evidence  applicable  thereto. 

Appsai.  from  the  District  Conrt^  Foorteenth  Judicial  Di»- 
trict>  Placer  County. 

The  defendants  appealed  from  the  judgment 

The  other  facte  are  stated  in  the  apinion  of  the  Ck>urt» 

Charles  A.  TuttU,  for  Appellants. 

Jo  HmmiUon,  for  Besponidenty  argued  that  the  testimony 
objected  to  wag, not  material,  ajad  did  not  prejudice  appellants; 
and  cited  Clayton  y.  West,  2  CaL  382;'  and  Page  v.  O'Neal, 
12  CaL  492. 
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Opinion  or  the  Goort  —  Shaftn,  J. 

By  the  Oourt,  Shavtbb,  J.: 

On  the  10th  day  of  January,  1863,  the  plaintiff  became  the 
purchaser  at  Sheriff's  sale  of  certain  premises  belonging  to  the 
defendant  P.  Everts.  The  defendants  thereafter  occupied  the 
premises  jointly  until  the  13th  of  February,  1864,  when  the 
plaintiff  received  a  Sheriff's  deed.  This  acdon  is  brought 
under  the  two  hundred  and  thirty-sixth  section  of  the  practice 
Act,  to  recover  rents  and  profits  during  the  interval  The 
complaint  was  denied  and  tiie  defendants  allied,  by  way  of 
special  defense,  that  on  the  28th  day  of  March,  1864,  and  prior 
to  the  commencement  of  the  present  action,  the  plaintiff  sued 
them  in  ejectment  to  recover  the  possession  of  the  property 
named  in  the  complaint  and  damages  for  the  detention  —  they 
being  the  same  damages  named  in  the  complaint  herein — and 
that  said  prior  action  is  still  pending  and  undetermined.  The 
trial  was  by  the  Court  and  the  plaintiff  had  judgment  for  four 
hundred  and  eighty-five  dollars,  the  value  of  the  use  and  occu- 
pation for  the  six  months  immediately  ensuing  the  plaintiff's 
purchase  at  the  Sheriff's  sale. 

The  Oourt,  in  its  findings,  has  passed  upon  the  questions  ot 
fact  raised  by  the  denials,  but  has  failed  to  set  forth  its  findings 
under  the  issue  raised  by  the  dilatory  plea.  In  that  respect 
the  findings  are  defectivB  within  the  meaning  of  the  Act  of 
1861  (Stat.  1861,  p.  859,  Sec  2,)  but 'as  no  exception  was 
taken  to  the  findiuj^  on  that  ground,  it  must  be  presumed  not 
only  that  the  Court  passed  on  the  question,  but  decided  it 
properly  upon  the  evidence  applicable  thereto.  The  plea  is, 
furthermore,  demurrabla  Nothing  could  be  legally  brought 
within  the  purview  of  the- alleged  ejectment  which  is  included 
in  this  action.  The  right  relied  on  in  ejectment  is  at  common 
law,  while  this  action  is  based  upon  a  right  conferred  by 
statute.  In  the  one  case  the  wrong  complained  of  is  a  tort; 
in  the  other  the  liability  results  from  an  occupation  of  land  by 
right  The  gravamen  in  ejectment  is  an  ouster,  which  pre- 
supposes possession^  or  rij^t  of  possession^  or  titlfl^  in  the 
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plainti£F;  whereas  the  gist  .of  this  action  is  a  failure  to  pay  rents 
under  an  occupancy  lawfully  acquired  and  lawfully  held. 

The  judgment  roll  in  Henry  v.  Everts  was  improperly 
received  in  evidence.  It  was  offered  "for  the  purpose  of 
proving  the  plaintiffs  title  to  the  propertgr/*  But  the  plain- 
tiffs claim  to  the  rents  was  not  based  upon  title,  and  the 
evidence  was  therefore  irrelevant.  But  we  do  noi  consider 
that  any  substantial  right  of  the  appellants  could  have  been 
prejudiced  by  the  error.  The  fact  that  the  land  was  sold  on 
execution  as  the  property  of  P.  Everts  and  that  the  plaintiff 
became  the  purchaser  is  charged  in  the  complaint,  and  is  not 
denied  in  the  answer;  and  the  occupancy  of  P.  Everts  during 
.the  six  months,  as  found  by  the  Court,  caimot  be  treated  aa 
having  been  found  from  the  record  in  question,  for  it  was 
neither  offered  nor  received  for  that  purpose.  The  evidence 
is  not  reported,  and  we  must  presume  that  the  fact  of  P. 
Everts*  occupancy  was  made  out  from  testimony  properly 
admitted.  As  to  G.  L.  Everts,  the  Court  finds  that  the  legal 
title  to  the  property  standing  in  his  name  at  the  date  of  the 
Sheriffs  sale  was  acquired  by  a  deed  from  P.  Everts,  fraudu- 
lent and  void  as  to  tlie  creditors  of  the  grantor.  This  fact  is 
also  entirely  alien  to  the  purpose  for  which  the  record  was 
offered,  and  we  must  therefore  intend  it  to  have  been  found 
upon  other  testimony  applicable  to  the  question. 

Judgment  affirmed. 


THE  PEOPLE,  BY  J.  a  MoCULLOUGH,  Attobwict- 
Gbnbrax,  ex  rel.  Q.  W.  EEICK  v.  ZAJDOCZ  JACK- 
SON. 

Two  Lawb  PAsnn  oif  thb  Sahs  Dat. —  Wh«n  two  taws  nre  pasted  on  tbo 
same  day  In  rtlatlon  to  the  tame  oabject  natter,  llitj  afo  to  be  rend 
together  at  If  pnrta  of  the  tame  Aet. 

Appeai.  from  the  District  Oonrt^  Sey^ith  Judicial  District, 
Sonoma  County. 

In  August,  1855,  the  County  of  Sonoma  was  divided  into 
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three  Supervisor  Districts  in  aooordance  with  the  Act  of  1855. 
By  this  division  the  Townships  of  Sonoma,  Vallejo,  and  Peta- 
luma,  constituted  one  Supervisor  District,  and  no  diange  has 
since  been  made  in  the  districts.  T*  F.  Baylis  was  elected 
Supervisor  in  said  district  in  1862,  and  his  term  of  office 
expired  in  1865.  At  the  general  election,  September  6th, 
1865,  G.  W.  Frick  and  the  defendant  Jackson  were  voted  for 
for  the  office.  Frick  received  a  majority  of  the  votes  cast  in  the 
townships  constituting  the  Supervisor  District,  and  received 
no  rotes  outside  the  district  Jackson  received  votes  in  the 
county  outside  of  the  district  sufficient  to  elect  him  if  counted. 
The  canvassing  officer  counted  them  and  declared  him  elected, 
and  he  received  the  certificate  of  election.  This  action  was 
brought  to  try  his  right  to  the  office.  The  Court  gave  judg- 
ment for  the  relator^  and  the  defendant  appealed. 

F.  D.  Colion,  for  the  Belator,  argued  that  the  general  Act 
relating  to  Supervisors,  passed  April  4th,  1864,  and  the  special 
Act  relating  to  Supervisors  in  Sonoma  County,  passed  the  sam& 
day,  were  to  be  construed  so  as  to  give  effect  to  each,  if  pos- 
sible, and  cited  Smith  on  Constitutional  Construction,  Sec 
757;  and  that  therefore  the  general  law  requiring  Supervisors 
to  be  elect^  in  districts  was  not  repealed  as  to  Sonoma  County 
by  the  special  Act 

William  Ross,  for  Appellant,  argued  that  as  by  the  provisions 
of  the  general  Act  the  term  of  the  Supervisor  commenced  <m 
the  first  Monday  of  the  month  succeeding  his  election,  and  by 
the  special  Act  it  commenced  as  soon  as  elected  and  qualified, 
that  the  two  were  repugnant,  and  that  as  one  was  a  general 
law  it  would  be  presumed  to  have  been  passed  first  He  also 
argued  that  if  the  general  Act  was  intended  to  govern  the 
County  of  Sonoma,  that  the  special  Act  must  have  been  passed 
without  a  purposei 
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OpSoion  <tf  the  Ooovt—  6«]ideri(m»  J. 

Bgr  the  Court^  SANDEtasoNy  J. : 

By  the  Act  of  the  20th  of  March,  1856,  (Statutes,  p.  51,) 
it  waB  provided  that  the  several  ocnmties  of  the  State  should 
be  divided  into  districts  correspoudiiig  in  number  with  the 
niunber  of  Supervisors  to  be  elected,  and  that  the  qualified 
electors  of  each  district  should  elect  one  Supervisor,  who  should 
be  a  resident  of  the  district 

On  the  22d  of  April,  1863,  an  Act  was  passed  conoeming 
officers  (Statutes,  p.  386,)  which  was  designed  to  adapt  the 
election  and  terms  of  officers  to  the  changes  made  by  the 
amendments  to  the  Constitution  which  took  efFect  at  the  dose 
of  that  year.  By  this  Act  County  Supervisors  are  included  in 
the  list  of  cheers  to  be  elected  or  appointed  as  therein  pro- 
vided ;  but  by  some  inadvertence  or  omission,  no  provision  was 
thereafter  inserted  providing  for  their  election  or  prescribing 
their  terms  of  office.  This  omission  was  supplied  by  a  supple^ 
mentary  Act  passed  April  4th,  1864  (Statutes,  p.  823,)  by 
which  it  was  provided  that  each  Supervisor  District  of  the 
several  counties  of  this  State  should  be  entitled  to  one  Supers 
visor,  who  should  hold  for  the  term  of  three  years  from  the 
first  Monday  of  the  month  succeeding  his  election,  and  that 
elections  for  Supervisors  should  be  held  at  general  or  Presi- 
dential elections,  or  special  elections  to  be  called  by  the  Clerk 
of  the  county  for  years  in  which  no  general  or  Presidential 
elections  are  to  be  held. 

This  Act  makes  no  change  in  the  district  STstem  adopted  in 
1855,  but,  on  the  contrary,  it  is  in  keeping  with  it  and  is  ap- 
plicable to  all  the  counties  in  the  State,  except  so  far  as  the 
subject  matter  may  be  regulated  by  special  Acts  whidi  are 
applicable  to  particular  ooimties. 

On  the  same  day  as  the  last  mentioned  Act  a  special  Aet 
was  passed  in  relation  to  the  same  subject  matter  (Statutes, 
p.  507,)  for  certain  counties  therein  named,  among  which  is 
Sonoma,  by  which  it  was  provided  that  in  the  counties  named 
one  member  of  the  Board  of  Supervisors  should  be  elected 
annually,  at  the  geooral  election  for  State  and  county  officers; 
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or^  in  the  years  when  no  general  election  is  to  be  held,  at  the 
election  for  members  of  Congress.  Nothing  is  said  in  terms 
as  to  whether  the  Supervisors  are  to  be  elected  by  the  electors 
of  the  connty  at  large,  or  by  the  electors  of  the  Supervisor 
Districts  into  which  the  counties  were  then  divided  under  the 
Act  of  1855.  Upon  that  question  it  is  silent^  and  therefore 
leaves  it  to  be  determined  by  the  general  law. 

Both  Acts  were  passed  upon  the  same  day  and  relate  to  the 
same  subject  matter.  They  are^  therefore,  according  to  a  well 
settled  rule  of  interpretation,  to  be  read  together,  as  if  parts 
of  the  same  Act  Thus  read,  there  is  no  repugnancy,  except 
as  to  the  time  at  which  the  eleotioiiB  provided  for  are  to  be 
held.  In  ihe  latter  Act  Congressional  elections  are  substituted 
for  the  Presidential  elections  employed  in  the  former,  which  is 
the  only  substantial  difference  so  far  aa  this  case  is  controlled 
by  them. 

It  follows  that  the  votes  cast  outside  of  the  district  in  qoea* 
tion  were  illegal  and  ought  not  to  have  been  pounted  for  the 
defendant 

Judgment  affiimed* 


WILEY  SNEED  9.  ROBERT  B.  WOODWARD. 

Omi  IfOT  ACQUIBSCIlfO  IH  THS  SlTSTnT  OV  tiAXD  IfOV  BOimD  BX  n^-^  If  the  OWMT 

of  a  traet  of  land  conTeys  a  mlla  square  of  the  tame  to  ene  partj,  witti  a  de- 
scription In  the  deed  so  uncertain  that  the  bonndarles  cannot  be  determined 
with  precision,  and  soon  after  sells  to  another  party  the  same  qnantltj 
bounded  on  the  north  by  the  first  tract,  an  agreement  fIzlDg  the  lines  of  the 
first  tract  sold,  made  after  the  second  sale  by  the  common  grantor  and  the 
first  grantee,  is  not  binding  upon  the  second  grantee  unless  he  knew  of  and 
acquiesced  In  the  location  of  the  lines. 
Ah  Ownbb  of  Li&nd  rot  boumd  bt  Buvmrs  or  Asjoiifnro  Lamdl —  If  the  owner 
of  land  conveys  a  mile  square  of  the  same  to  one  party,  with  such  deecrl|^> 
tlon  that  the  lines  cannot  be  located  with  precision,  and  soon  after  sells  the 
same  quantity  to  another  person,  bounded  on  the  north  by  the  first  tract  sold, 
and  afterwards  makes  a  toryey  and  location  of  the  lines  of  the  first  tract  sold. 
In  connection  and  by  agreement  with  the  first  purchaser,  to  which  surrty 
and  location  the  second  purchaser  is  not  a  party,  and  In  which  he  does  not 
acquiesce,  and  the  common  grantor  afterwards  sells  to  other  persons  tittets 
s(  land  adjoining  the  two  first  tracts,  and  surreys  and  deeds  ttea  In  accord- 
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anee  with  the  first  snirej  and  location,  these  last  surreT*  and  the  deeds 
CiTcn  to  the  purchasers  are  not  erldenee  against  the  purchaser  of  the  second 
tract  sold,  or  his  grantees,  to  show  that  the  first  tract  sold  was  located  In 
accordance  with  the  calls  of  the  deed  to  such  first  pnrchaser. 
Wbrn  Dbclabatioks  ov  am  OwHm  or  IiANd  abb  Btidbmcb. —  In  an  action 
for  the  recorenr  of  land  where  the  dlspnte  Is  as  to  the  true  houndarj  line 
between  adjoining  proprietors,  and  where  the  defendant  has  built  a  fence 
beyond  what  the  plaintiff  claims  to  be  the  true  boundary,  the  declarations 
of  the  plaintiff  and  his  grantor,  made  during  the  time  of  the  supposed 
acquiescence,  are  admissible  In  evidence  to  rebut  the  presumption  that  they 
had  acquiesced  In  the  line  claimed  by  the  defendant 

*    Appeax  from  the  District  Courts  Seventh  Judicial  District, 
Kapa  County, 

On  the  19th  of  Marchy  1847,  Salvador  Vallejo  conveyed  to 
Silbum  W.  Boggs  a  tract  of  land  one  mile  square,  bounded 
and  described  as  follows:  '^  Beginning  at  a  point  near  the  base 
of  the  mountains  on  the  west  side  of  Kapa  YaUey,  one  half  a 
mile  in  a  southerly  direction  from  wbere  a  small  branch  or 
brook  enters  the  vidley  from  the  mountains,  usually  known  as 
the  Old  Ehodare;  thence  running  from  the  said  point  of 
beginning  along  a  line  parallel  with  the  base  of  the  mountain 
in  a  northerly  direction  one  mile ;  thence  forming  a  right  angle 
and  running  in  an  easterly  direction  one  mile;  thence  making 
a  right  angle  and  running  in  a  southerly  direction  one  mile; 
thence  making  a  right  angle  and  running  in  a  westerly  direc- 
tion one  mile  to  the  point  of  beginning,  so  as  to  form  one  square 
mile,  or  six  hundred  and  forty  acres." 

On  the  5th  of  April,  1847,  Vallejo  conveyed  to  G.  W. 
Harrison  aether  tract  of  the  same  size,  bounded  as  follows: 
"  Bounded  Jm  the  north  by  a  certain  tract  of  one  square  mile, 
which  the  said  Vallejo  sold  to  L.  W.  Boggs,  by  deed  bearing 
date  the  19th  day  of  March,  1847.'* 

PlaintifF  and  defendant  both  claimed  under  the  last  deed, 
the  plaintiff  claiming  the  northwest  quarter  and  defendant  the 
southwest  quarter.  Soon  after  the  conveyance  to  Harrison, 
Vallejo  and  Boggs  employed  a  surveyor  named  Ide  to  run  and 
establish  the  lines  of  the  Boggs  tract,  but  Harrison  was  not  a 
party  to  this  survey.  Plaintiff  claimed  that  by  this  survey  the 
southern  line  of  the  Bogga  tract  was  placed  six  ehains  too  far 
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north;  Defendant  had  built  a  fence  for  a  boundary  between 
him  and  plaintiff  in  accordance  with  this  survey,  and  this  fence^ 
if  plaintiff's  claim  was  correct,  was  six  chaiiiB  on  his  land. 
The  fence  had  been  suffered  to  remain  there  several  years,  and 
one  of  the  questions  at  issue  was  whether  plaintiff,  by  allowing 
this  fence  to  remain,  was  estopped  by  the  Statute  of  Limitations 
from  showing  that  it  was  not  on  the  true  line. 

After  the  sale  to  Boggs  and  Harrison,  Vallejo  sold  other 
tracts  of  land  adjoining  them  to  Ingersoll,  Smili,  Truebody, 
and  others,  and  their  tracts  were  surveyed  according  to  the 
Ide  survey- 
On  the  trial  defendant  sought  to  prove  these  surveys  of 
Ingersoll  and  others,  and  to  introduce  the  deeds  given  to  them 
for  the  purpose  of  establishing  the  correctness  of  the  Ide  sui^ 
vey.  The  Court  rejected  the  evidence.  Plaintiff,  for  the 
purpose  of  showing  that  tiie  Statute  of  Limitations  had  not 
run,  was  allowed  to  prove  his  own  declarations  and  that  of 
his  grantors  that  he  and  they  had  never  acquiesced  in  having 
the  fence  remain  where  it  was. 
Plaintiff  recovered  judgment,  and  defendant  appealed* 

WmiamB  £  Thamion,  for  Appellant,  argued  that  they  had  • 
right  to  introduce  the  excluded  evidesice  for  the  purpose  ol 
showing  the  correctness  of  the  Ide  survey  and  its  reoogniti<m 
by  YaUejo  and  the  owners  of  adjoining  tracts;  and  cited  Owen 
V.  Bartholomew,  9  Pick.  625 ;  Waterman  ▼•  Johneon,  13  Id. 
266-277;  Makepeace  vi  Bancroft,  12  Mass.  478;  Jackson  r. 
Wood,  13  Johns.  846;  Clark  ▼.  Lochwood,  21  CaL  323. 

Rayle  di  Pendergaet,  for  Respondent,  argued  that  the  excluded 
testimony  was  inadmissible  because  the  parties  had  no  conneo- 
tion  with  Harrison,  and  could  not  bind  him  by  their  acts,  as 
he  bought  before  the  Ide  survey,  and  the  owners  of  surround- 
ing tracts  of  land  bought  after  it,  and  that  their  acts  had  no 
possible  tendency  to  prove  the  eoReotness  of  the  Ide  survey. 
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By  the  Cou^t,  Sawyex,  J. : 

This  18  the  same  case  reported  under  the  title  of  Sneed  r. 
Osbom,  25  CaL  619^  where  a  statement  of  the  principal  facts 
wiU  be  found.  Our  former  decision^  so  far  as  it  is  applioable, 
must  control  the  rights  of  the  parties.  Under  the  principles 
of  that  decision,  the  survey  made  by  Ide  does  not  affect  the 
rights  of  the  parties,  unless  Harrison,  or  those  claiming  under 
him,  and  through  whom  plaintiff  claims,  have  acquiesced  in 
that  location.  The  evidence  relating  to  tiie  neighboring  tracts 
purchased  by,  and  surveyed  for,  Ingersoll,  Smith,  Truebody 
and  Ooombs,  was  properly  rejected.  These  were  acts  of 
strangers,  who,  at  most,  for  their  own  purposes,  assumed  the 
existence  of  a  fact  ^- the  making  of  the  Ide  survey.  But  such 
assumption  is  no  legal  evidence^  in  the  action  between  these 
parties,  that  the  fact  existed.  The  fact  itself,  however,  was 
proved  by  other  and  competent  evidence,  and  it  is  not  at  all 
likely  that  the  jury  had  any  doubt  as  to  its  existence.  The 
verdict. must  have  been  based^upoa  other  considerations. 

These  remarlds  apply  to  all  the  testimony  excluded  relating 
to  lands  outside  the  Boggs  and  Harriscm  tracts.  So,  also,  the 
deeds  from  Harrison  to  Ahgns  L»  Boggs  and  Wm.  M.  Boggs» 
of  the  Harrison  tract,  and  the  survey  of  the  east  half  of  said 
tract  of  A.  L.  Boggs,  were  properly  excluded.  The  deeds  do 
not  mention  the  Ide  survey,  nor  tend  in  any  way  to  show  that 
Harrison  acquiesced  in  that  survey.  The  survey  of  the  east 
half  for  A.  L.  Boggs  and  by  his  directiofn,  and  his  Occupancy 
under  it  might  tend  to  show  that  A.  L.  Boggs  acquiesced  in 
that  survey  and  location,  and  that  he  is  estopped  Irom  denying 
the  location;  but  the  plaintiff  does  not  claim  under  him,  and 
is  not  affected  by  his  acts.  There  is  nothing  in  the  testimony 
offered  which  tends  to  show  an  acquiescence  by  Wm.  M.  Boggs. 

The  acts  and  declarations  of  Sneed  and  Mc^N'eil  were  admis- 
sible for  the  purpose  offered.  Osbom,  the  origitial  defendant 
in  this  suit,  and  under  whom  Woodward  claims,  was  is  posse9»> 
sion  of  the  southwest  quarter  of  the  Harrison  tztaet  tfp  to  th^ 
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line  08  located  according  to  the  Ide  survey,  excepting  ten  acrea 
in  the  northeast  comer,  which  had  been  sold  to  Mc^N'eil,  and 
which  had  also  been  fenced  off  in  accordance  with  the  Ide 
•urvey.  If,  therefore,  the  Ide  survey  was  erroneous,  Osbom 
was  in  possession  of  a  portion  of  the  land  of  Sneed^  and  a  por* 
tion  of  the  ten  acre  tract  owned  by  MclSfeil  subsequently 
conveyed  bj  him  to  Sneed,  being  the  land  in  dispute.  The 
state  of  the  defendant's  evideaxce  was  such  that  it  might  be 
inferred  by  the  jury  that,  notwithstanding  an  erroneous  loca- 
tion according  to  the  Ide  survey,  Sneed,  and  McNeil,  under 
whom  Sneed  claimed  the  ten  acre  tract,  had  acquiesced  in  the 
erroneous  location  for  a  period  so  l<Hig  as  to  estop  them  from 
questioning  it  It,  therefore,  became  necessary  for  the  plaint- 
iff to  rebut  such  inference,  and  the  only  evidence  of  non-  ' 
acquiescence  during  the  period  in  question  wasy  of  course,  the 
act  and  sayings  of  Sneed  and  McNeil  themsdvea.  It  was 
from  their  acts  and  dedarationa  relating  to  the  matter  in 
question  that  their  acquieaence  or  non-acquiescence  must  nec- 
essarily be  inferred*  Those  acts  and  dedarationa  must,  there- 
fore, necessarily  be  competent  evidence  on  that  point.  The 
evidence  was  expressly  offered  for  and  limited  to  that  pur- 
pose. The  record  discloses  no  good  ground  for  claiming  that 
their  declaratiims  were  made  in  the  course  of  proceedings  to 
effect  a  compromise  in  such  a  manner  aa  to  render  them  in* 
admissible  in  evidence  on  that  ground* 

The  first  instruction  complained  of  might,  perhaps,  have 
been  so  framed  as  to  define  a  little  more  sharply  the  idea 
intended  to  be  conveyed,  but  it  is  scarcely  possible  that  the 
jury  could  have  understood  the  Jud^  to  state,  or  assume  as 
proved,  the  main  issue  of  fact  in  the  case.  But  assume  it  to 
be  possible,  the  instruction  is  limited  to  the  acts  of  Harrison 
alone,  and  the  evidence  is  positive  and  uncontradicted  by  any 
fact  or  circumstance  that  Harrison  was  not  present  at  the  Ide 
aurvey,  and  there  is  no  evidence  that  he  ever  knew  of  it,  or 
subsequently  did  anything  in  relation  to  the  land  exc^t  to 
convey  it  in  terms  in  no  way  recognis^ing  the  survey.  If  there 
18  evidence  of  acquiescence  it  is  of  those  claiming  under  him. 
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and  not  of  Harrison  himself.    The  third  instruotion  given  and 
complained  of  when  applied  to  the  evidence  could  not  have 
misled  the  jury. 
The  jnd^ent  must  be  affirmed.     So  ordered* 


THE  NAPA  VALLEY  RAILROAD  COMPANY  v.  THE 
BOARD  OF  SUPERVISOES  OF  NAPA  COUNTY. 

ftKroBacAMd  ot  Pubuo  Dorr. —  WImi*  •  pablie  Twdy  or  ollcer  hM  been 
empowered  to  do  an  act  which  eoncenia  the  public  Interest;  the  ezeeatlon  of 
the  power  may  be  enforced  by  writ  of  mandate. 

CooNTT  •SrsscBiPTiON  FOR  RjLiLiiOAD  STOCK. —  Rallroads  conccm  the  public 
Interest  aa  matter  of  legal  Judgment,  and  where  the  Board  of  SoperTlsors  of 
a  county  are  empowered  to  onbacrlbe  for  the  county  to  the  capital  stock, 
they  may  be  compelled  to  subscribe  by  writ  of  mandate. 

fONCXAL  Rsriaw  of  LaGiSLATiTa  Action. —  The  action  of  the  Leglslatnre  In 
empowering  a  county  subscription  to  the  stock  of  a  railroad  company,  is  not 
open  to  reriew  by  the  Judicial  department  of  the  GoTemment  npon  the  qae» 
tion  that  the  railroad  is  or  will  be  of  no  public  benefit. 

PowiB  OF  Lboxsultuu  otkb  Gountibs. —  The  Legislature  may  compel  • 
county  to  become  a  subscriber  to  a  railroad  already  bnll^  for  the  purpoae 
of  paying  Its  debts,  and  to  become  a  stockholder  therein  and  issue  Its 
bonds  for  the  stock,  and  to  raise  money  by  taxation  and  appropriate  It  to 
the  payment  ef  the  bonds. 

Appeal  from  the  District  Conrt^  Seventh  Judicial  District, 
Napa  County. 

The  Court  below  gave  judgment  that  a  peremptory  writ  of 
mandate  issue^  and  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

TF.  Tf .  Pendergast,  District  Attorney  of  Napa  County,  for 
Appellants,  argued  that  a  railroad  being  a  matter  of  public 
convenience  and  public  interest,  the  Legislature  might  compel 
a  county  to  tax  itself  and  issue  its  bonds  to  build  one,  for  by 
so  doing  the  public  convenience  and  interest  would  be  sub- 
served; but  that  where  the  road  was  already  built  and  in 
operation,  th^  public  interest  and  convenience  were  already 
provided  for,  and  the  Legislature  had  no  power  to  compel  a 
county  to  subscribe  and  issue  its  bonds  to  pay  off  the  debts  of 
the  company.    He  also  argued  that  the  iifth  section  of  the  Act 
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^wa&  not  mandatory  on  the  Board  of  Snpervisors,  and  that  it 
meffely  authorized  and  empowered  the  Board  to  make  the  sub- 
ficription,  and  referred  to  the  People  v.  Supervisors  of  San 
Francisco,  27  OaL  661. 

C.  Hartson,  and  P.  W.  8.  Rayle,  for  Bespondent^  argued 
^that  the  Legislature  liot  only  had  the  power  to  compel  a  county 
to  subscribe  to  the  capital  stock  of  a  railroad  company  to  pay 
its  debtSy  but  that  if  the  power  was  conferred  to  make  such 
subscription  it  became  the  duty  of  the  Board  to  make  it;  and 
eited  Cornell  v.  Clark,  3  Keman,  143 ;  The  Commissioners  of 
Records  v*  Supervisors  of  New  York,  11  Abbott^s  Prac.  Rep. 
121 ;  (Tlarke  v.  City  of  Rochester,  5  Abbott^  113 ;  Beckman  y. 
Saratoga  Railroad  Company,  3  Paige,  45;  Bloodgood  v.  The 
M-ohawk  Railroad  Company,  14  Wend.  57;  and  Pattison  t. 
Board  of  Supervisors  of  Yuba  County,  13  CaL  198. 

■t 
By  the  Ckrait^  Shaftkb^  J.: 

This  is  a  petiticm  for  a  mandamus  to  the  Board  of  Supervi- 
sors of  Napa  County  to  compel  them  to  subscribe  the  sum  of 
tfcirty  thousand  dollars — the  amount  of  the  present  indebted- 
ness of  said  company  —  to  the  capital  stock  of  the  Napa  Valley 
Railroad  Company.  The  petition  is  based  upon  an  Act  passed 
at  the  last  session  of  the  L^slature,  entitled  '^An  Act  coa- 
coming  the  Napa  Valley  Railroad,  authorizing  an  electicm,  and 
other  matters  relating  thereto/'    (Acts  1866,  p.  810.) 

The  case  presents  two  questions^  one  relating  to  the  con- 
struction of  the  Act,  the  other  to  its  cimstitutionality. 

First — It  is  claimed  for  the  appellants  that  the  Acts  does 
not  command,  but  simply  permits  the  Board  to  make  the  sub- 
seription^ 

.,:  The  fifth  section  of  the  Act  is  as  follows:  ^^The  Board  of 
Supervisors  of  Napa  County  are  hereby  authorized  and  empow- 
<;red  to  take  and  subscribe  to  the  capital  stock  of  the  Napa 
y^llev  •  .Railroad  Company  an  amount  equal  to  the  present 
iQ^cbteidxiees  ^f  said  eompany,  and  not  exceeding  thirty  thou- 
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sand  doUans^  and  issae  and  deliver  to  sai^t  eompeaxy  tibebimdc 
of  said  oountjr  in  payment  of  ainl  for  said  subacription,  pad 
receive  therefor  certificates  of  paid  stodc  of  said  oompanK? 
eqnal  to  the  amount  of  said  bondil  so  delivered.  *  ^  *  Thn 
subscription  provided  for  in  this  section  shall  be  made  as  sodn 
as  practicable  by  said  Board  of  Supervisors,  and  within  three 
months  from  the  passage  of  this  Act'^ 

According  to  a  well  settled  rule  of  construction,  where  a 
public  body  or  officer  has  been  '^empowered''  to  do  an  atct 
which  concerns  the  public  interest,  the  execution  of  the  power 
may  be  insisted  on  as  a  duty.  (Mayor  of  the  City  of  New  York 
V.  Furze,  8  Hill,  616;  Cooh  v.  Bpears,  2  Oal.  41^;  Smith's 
Com.  727.)  Railroads  concern  the  public  interest  as  matter 
of  legal  judgment ;  (Bedcnum  v.  Ths  Saratoga  R.  JS*  Cfa*  3 
Paige,  45 ;  Clarke  v.  City  of  Bochesler^  6  Ak  124  ;>)  lind  how- 
ever that  conclusion  may  be  opposed  to  the  fact  in  the  base 
at  bar,  makes  no  difference,  the  action  of  the  Legislatufe  ^n 
the  question  not  being  open  to  review  by  the  judicial  depart^ 
ment  of  the  Grovemment.  If  then  the  section  quoted  did  n6 
more  than  '^empower"  the  Board  of  Supervisol*s  to  sign  for 
the  stock,  the  Board  would  have  no  discretion  in  the  miUi^r. 
But  the  section,  after  conferring  the  po^wer  to  snbecrifoe,  pro- 
vides in  terms  that  the  power  ^'shaU  be''  eseroiMd . witbito 
three  months.  The  langua^  here  is  the  very  la^tguag^  of 
command,  and  settles  the  question  by  direet  action  witihotit 
resort  to  reasoning. 

Second—*- The  counsel  of  the  appellant  admifs  in  ta  generkl 
way  the  power  of  the  Legislature  to  (Compel  a  oouioty  to  sub- 
scribe to  the  capital  stock  of  a  railroad  company  within  its 
limits  or  without  them,  and  irriespectivej  too,  of  Ae  wishes' of 
its  inhabitants,  except  as  expressed  through  their  repreeentii- 
tives  in  the  Senate  and  Assembly.  {Paitisori  v.  The  Board  of 
Supervisors  of  Yvha  Couiiiy^  18  Gal.  175.)  But  it  is'inrged 
that  this  power  is  limited  to  cases  'where  thb  road  whose  stock 
is  to  Be  erubscribed  for*,  has  not  been  built  but  remain^  to  tie 
built;  that,  as  matter  of  fact,  the  road  in  this  oasd  was  eim- 
plete  both  in  eonstnietion  and  equipment  faefoie  ihe-'Aefc  dl 
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1866  was  passed,  whereby  all  the  adTtntages  of  the  road  had 
been  permanently  secnred  to  the  oonnty  and  the  public;  and 
that  the  L^slature  in  attempting  to  compel  the  county  to 
buy  into  the  company  after  the  road  had  so  become  an  accom- 
plished fact,  violated  the  order  of  sequence  established  by  the 
Constitution. 

This  reasoning  is  more  specious  than  sound.  The  scope  of 
the  legislatLre  power  involved  is  misapprehended  by  counsel. 
The  power  is  not  limited  by  the  circumstance  mentioned,  nor 
by  any  circumstance.  It  can  neither  be  enlaii^ed  nor  nar- . 
rowed  by  averment,  in  its  very  nature.  Matters  in  pai$ — 
that  come  and  go — connecting  themselves  with  one  case  and 
not  with  another  —  have  nothing  to  do  with  the  constitutional 
scope  of  the  power,  which  is  the  power  of  taxation.  The 
supposed  constitutional  order  upon  which  the  argument  pro- 
ceeds has  no  existence  in  fact  as  a  limitation  upon  the  power. 
^^  The  Legislature  can  impose  a  general  tax  upon  all  the  prop- 
erty of  the  State,  or  a  local  tax  upon  the  property  of  particu- 
lar political  subdivisions  as  counties,  cities  and  towns.  The 
cases  in  which  its  power  shaU  be  exercised,  and  the  eoctent  to 
which  the  taxation  in  a  particular  instance  shall  be  carried, 
are  matters  exclusively  within  its  own  judgment,  subject  to 
the  qualification  of  equality  and  uniformity  in  the  assessment 
And  except  as  specially  restricted,  its  power  of  appropriation 
of  the  moneys  raised  is  co-extensive  with  the  power  of  taxa- 
tion. It  may  appropriate  th^n  to  claims  which'  have  no  legal 
obligation  and  are  founded  only  in  justice.  The  power  of 
appropriation  which  the  Legislature  can  exercise  over  the 
revenues  of  the  State  for  any  purpose  which  it  may  regard  as 
calculated  to  promote  the  public  good,  it  can  exercise  over 
the  revenues  of  a  county,  city  or  town,  for  any  purpose  con- 
nected with  their  present  or  past  condition.  Li  creating  the 
law  imposing  the  tax  it  can  prescribe  the  objects  to  which  the 
money  raised  shall  be  applied.'*  (Blanding  v.  Burr,  18  CaL 
343;  People  v.  Alameda  County,  26  CaL  642.)  Under  the 
rule  stated  in  the  foregoing  citation,  and  we  have  no  doubt  of 
its  entire  correctness,  the  power  of  a  State  over  a  county  and 
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its  revenues  is  as  its  power  over  all  the  counties  —  that  is,  as 
its  power  over  the  whole  people;  and  that  a 'State  Legisla- 
tore,  in  the  absence  of  clear  and  positive  prohibition,  may 
authorize  the  building  of  a  railroad  on  State  account,  or  make 
the  State  a  subscriber  to  the  capital  stock  of  one  already  con- 
structed or  to  be  constructed  in  the  future,  and  raise  money 
by  taxation  and  appropriate  it  to  defraying  the  expenses  in 
the  one  case  and  to  a  payment  of  the  purchase  money  in  the 
other,  are  questions  which  we  do  not  consider  as  open  to  con- 
troversy. (Beckman  v.  Saratoga  and  Schenectady  Railroad 
Company,  3  Paige,  45 ;  People  v.  Pacheco,  27  CaL  176.) 
Judgment  affirmed. 

Sawteb,  J.,  concurring  specially; 

I  think  it  apparent^  upon  a  consideration  of  the  entire  Act, 
that  the  Legislature  intended  to  impose  upon  the  Board  of 
Supervisors  of  Napa  County  the  duty  of  making  the  subscrip- 
tion in  question  in  this  case.  I  therefore  c(mcnr  in  the  con- 
clusion attained  in  the  first  point  discussed  in  the  opinion  of 
Mr.  Justice  Shafteb.  I  also  concur  in  the  views  expressed  in 
discussing  the  second  point;. and  in  the  judgment. 


EDWARD  R.  CARPENTIER  v.  THE  CITY  OF  OAK- 
LAND. 

BxoHT  TO  8CT  UP  Bquitabls  DcmrsB. —  The  defendant  may  let  op  an  eqnltft* 
ble  defense  In  an  action  at  law,  bat  tf  he  relies  on  an  equitable  right  of 
action  as  a  defense,  he  must  plead  the  same  o  fnUy  o  If  te  ware  bringlnff 
an  action  In  equity. 

Whetheb  Dbfknsb  is  LnoAL  OR  Bquitabls. —  It  will  sometimes  be  necessary  to 
determine  whether  matters  set  up  In  defense  are  of  a  legal  or  an  equitable 
character,  for  the  purpose  of  arriylng  at  the  rights  and  attitude  of  the 
parties,  and  the  principles  upon  which  the  relief  Is  to  be  determined. 

Equitablb  DnFBNsn. —  An  equitable  cause  of  action.  In  order  to  be  ayailable 
as  a  defense,  must  be  one  that  has  not  been  barred  by  the  Statute  of 
Limitations. 

DarBNsn  aqainsx  Judgment  in  Suit  at  Law. —  In  an  action  at  law  upon  a 
judgment  of  a  Court  of  general  jurisdiction,  the  defendant,  as  a  matter 
of  defense  at  law,  cannot  show  that  the  judgment  waa  fteudnlsatlj  tfb* 
talned,  escept  by  an  azamlnatlon  of  the  record  Itself. 
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upon  a  Judgment  of  ^  Court  of  general  jurisdiction,  the  defendant  canvot 
•how,  as  a  matter  of  defense  at'  law,  that  the  Court  did  not  acquire  Jnrio- 
dictlon  of  the  defendant,  or  that  Its  jurisdiction  was  fniadiflently  acquired, 
except  hj  an  examination  of  the  record. 

IMQUIBT  INTO  JusisDiCTioxi  OF  A  CouBT. —  While  o  Court  of  Uw  may  Inquiro 
Into  the  jurisdiction  of  a  Court  of  general  jurisdiction  hy  which  a  judg- 
ment was  rendered,  still  that  inquiry  hy  the  mlei  of  evidence  is  restricted 
to  an  inspection  of  the  record. 

Want  of  Jubisdictioxi  to  Afpbab  AFFiBMAiiTBiiT. —  If  It  doeci  not  appear 
affirmatlyely  upon  the  face  of  a  record  of  a  Court  of  general  jurisdiction, 
that  the  Court  had  jurisdiction  of  tiie  defendant;  that  fact  will  he  pre- 
sumed, unlesi  the  record  shows  affirmatively  that  no  jurisdiction  wan 
acquired. 

AppBABAifCB  OF  ak  Attobnbt  FOB  A.  PABT7. —  If  an  attorney  appears  for  n 
defendant  In  a  Court  of  general  jurisdiction,  this  appearance  gives  the  Court 
jurisdiction  of  the  person  of  defendant,  and  if  the  attorney  appeared  with- 
out authority,  that  fact  cannot  he  shown,  as  a  defense  at  Uw»  in  a  talt 
upon  the  judgment 

Appeal  from  the  District  Court,  Twelfth  Judicial  District^ 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Edward  TompkinSj  for  Appellant,  argued  that  in  an  acticm 
upon  a  judgment^  fraud. in  the  procurement  of  the  judgment 
could  be  set  up  as  a  defense  at  Itfw,  and  that  relief  against  a 
fraudulent  judgment  could  be  obtained  as  well  in  this  way  as 
by  a  bill  in  equity  filed  for  that  purpose;  and  cited  Jackson  ▼• 
Jackson,  1  John.  432 ;  Andrews  t.  Montgomery,  10  John.  163 ; 
Borden  v.  Fitch,  15  John.  144;  2  Parsons  on  Cent.  265; 
Mitchell  V.  Kinzer,  6  Barr,  217;  Roland  v.  Kreyenkagen^  24 
Cal.  69 ;  and  United  States  v.  Qomet,  23  How.  726. 

Patterson,  Wallace  £  Stow,  for  Respondent,  argued  that  a 
judgment  of  a  Court  of  law  of  general  jurisdiction,  sued  upon 
in  an  action  at  law,  could  not  be  attacked  collaterally  for 
alleged  want  of  jurisdiction,  (jurisdiction  appearing  affirma- 
tively on  inspection  of  the  record,)  or  for  fraud  or  collusion  in 
the  procurement  thereof;  and  cited  Wright  v.  Eaion,  7  Wis. 
607 ;  Bobb  v.  Robb,  6  Cal.  21 ;  Gibbons  v.  S(^ott,  16  Cal.  285 ; 
Corwithe  v.  Ori fling,  21  Barb.  14  j  18  Pickering  198;  and 
CoH  v»  Uapenfij  3  Conn.  190. 
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By  the  Court,  Sakbbbsow,  J,; 

Action  commenced  in  April,  1860,  upon  a  judgment-  in  the 
Twelfth  District  Court,  for  five  thousand  three  hundred  and 
eighty-seven  dollars  and  twenty-two  cents,  in  favor  of  the 
plaintiff  against  the  defendant,  entered  April  28th,  1855.  la 
the  original  action,  process  was  served  upon  the  Mayor  of 
Oakland,  March  9th,  1855,  and  the  city  appeared  by  an  attor* 
ney,  who  answered.  The  cause  was  referred  by  the  Court  tu 
A  referee,  who  took  testimony  and  reported  a  judgment  which 
was  duly  entered.  In  the  present  suit  upon  that  judgment, 
the  defendant  answered  and  set  up  that  the  official  term  of  the 
Mayor  on  whom  process  in  the  former  suit  was  served,  had 
expired  before  such  service  was  made;  that  the  employment 
of  an  attorney  to  defend  that  suit  was  collusive,  and  that  the 
Court  acquired  no  jurisdiction  of  the  defendant.  On  the  trial 
of  the  present  action,  the  Court  offered  to  allow  the  defendant 
to  amend  its  answer  so  as  to  set  up  a  defense  containing  the 
averments  which  would  be  proper  in  a  bill  in  equity  seeking 
to  cancel  the  judgment,  but  the  defendant's  counsel  declined 
00  to  amend  tiie  answer,  and  thereupon  the  Court  ruled  out 
evidence  as  to  whether  the  Mayor's  term  had  in  fact  expired 
when  service  was  made,  or  whether  the  attorney  had  right- 
fully or  wrongfully  appeared  for  the  defendant,  such  evidence 
being  held  inadmissible  under'  the  answer;  to  which  the 
defendant  excepted.  But  at  the  special  request  of  the  plain- 
tiff  himself,  the  Court  admitted  evidence  as  to  the  alleged 
fraud  and  collusion  between  the  plaintiff,  the  Mayor,  and  the 
attorney  who  apeared  for  the  defendant  in  the  original  suit 

Before  going  into  this  evidence  the  plaintiff  offered  to  open 
the  former  judgment  to  allow  the  defendant  time  to  put  in  a 
new  or  amended  answer,  and  to  go  to  trial  upon  the  issues  to 
be  raised  by  new  pleadings  in  the  original  action  and  upon  the 
eriginal  cause  of  action,  on  condition  that  the  defendtint  woul<^ 
waive  the  Statute  of  Limitations  hs'H  d^^nse,  but 'Di%  defend 
ant  dedined  the  offer.     Testimony-  w^  thereupon  introduced 
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on  the  question  of  fraudulent  colluBioiiy  in  the  course  of  which 
the  plaintiff  offered  in  evidence  a  letter  dated  August  2l9ty 
1855y  with  proof  that  it  was  delivered  to  the  Common  Council 
of  Oakland  at  the  time  it  bore  date.  The  letter  was  signed 
by  the  plaintiff,  and  was  directed  to  the  Common  Council  of 
the  City  of  Oakland,*  and  notified  them  that  the  plaintiff  had 
been  informed  that  objections  of  an  extraordinary  nature  had 
been  made  to  a  judgment  recovered  by  him  against  the  City 
of  Oakland,  and  that  on  aoconnt  of  said  objections  he  was 
willing  to  vacate  the  judgment  and  try  the  suit  anew,  the 
pleadings  to  be  amended  in  any  respect,  at  the  option  of  either 
party,  and  the  cause  to  be  tried  again  williout  delay. 

It  was  admitted  that  the  Common  Council  had  notice  of  the 
first  judgment  in  August,  1855.  The  Court  charged  tlie  jury 
that  they  had  nothing  to  do  with  the  record  of  judgment 
introduced  in  ^dence,  the  force  and  effect  of  which  the  Court 
determined  on  inspection,  nor  with  the  other  questions  affect- 
ing the  jurisdiction  of  the  Court  But  if  the  jury  f  otmd  that  the 
judgment  was  obtained  through  fraud  or  collusion,  the  plaintiff 
not  objecting  to  evidence  on  that  point,  then  they  should  find 
a  verdict  for  the  defendant  The  jury  found  a  verdict  for  the 
plaintiff  for  ten  thousand  one  hundred  and  forty-six  dollars 
and  thirty-nine  cents,  being  the  amount  of  the  first  judgment 
and  interest 

The  defendant  excepted  to  the  charge  and  decision  of  the 
Court  ruling  out  evidence  as  to  the  sufficient  service  or  process 
in  the  original  suit,  and  as  to  whether  the  attorney  ri^tf ully 
appeared  for  the  defendant  therein.  The  defendant  moved  for 
a  new  trial,  which  was  denied,  and  then  i^pealed  to  this 
Court 

TTnder  our  system  of  practice  a  defendant  is  allowed  to  set 
up  as  many  defenses  as  he  may  have,  r^ardless  of  &e  ques- 
tion as  to  whether  they  are  of  a  legal  or  equitable  nature, 
because  the  distinction  which  exists  under  the  common  law 
system  between  actions  at  law  and  suits  in  equity  and  the 
forms  thereof  have  been  abolished.  Whether  a  party  is  to 
seek  his  remedy  or  avail  himself  of  his  defense  in  law  or 
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equity  is  no  longer  a  question,  for  we  have  but  one  forum, 
which  combines  all  the  powers  of  a  Court  of  law  and  a  Court 
of  chancery,  and  exercises  both  through  the  same  forms,  and 
may  exercise  both  in  the  same  action.  Hence  all  necessity 
or  occasion  for  cross  actions,  or  a  resort  under  certain  ciicum- 
stances  to  different  forums  for  the  purpose  of  finally  settling 
judicial  controversies  has  been  removed,  and  the  only  ques* 
tion  now  is,  ought  the  plaintiff  to  recover?  To  show  that  ho 
ought  notf  the  defendant  may  bring  forward  any  matter, 
whether  founded  on  law  or  equity,  which,  upon  the  principles 
of  either  law  or  equity,  is  suificient  to  prevent  a  recovery. 
Whether  the  matter  so  brought  forward  is  of  a  legal  or  equit- 
able character,  is  of  importance  only  as  illustrating  the  real 
attitude  and  relative  rights  of  the  parties  on  the  question  of 
final  relief,  and  the  principles  upon  which  the  measure  and 
character  of  the  relief  is  to  be  determined.  In  this  latter  re- 
ftpect  it  may  often  happen  that  it  will  be  necessary  to  deter* 
mine  whether  a  given  defense  is  of  l^al  or  equitable  origin. 
While,  however,  the  defendant  ia  thus  allowed  to  set  up  an 
equitable  defense  or  more  properly  speaking,  to  rely  as  a 
defense  upon  an  equitable  right  of  action,  he  must  plead  such 
defense  as  fully  as  if  he  were  bringing  a  suit  instead  of  def^id- 
ing  one;  or,  in  other  words,  when  he  beeks  to  avail  himself 
of  an  equitable  cause  of  action  existing  in  his  favor,  as  a 
defence  to  the  cause  of  action  alleged  in  the  complaint,  he 
must  to  that  extent  file  an  answer  which  in  matter  of  allega- 
tion would  be  a  good  bill  in  equity  under  the  old  system.  By 
this  we  do  not  desire  to  be  understood  as  holding  Hiat  he 
mn?t  conclude  with  a  prayer  for  affirmative  relief  in  order  to 
makf.  his  defense  available.  If  he  is  satisfied  with  a  bare 
repulse  of  his  adversary,  there  may  be  no  good  reason  why  he 
should  be  compelled  to  ask  for  more.  All  we  mean  is,  that 
he  must  distinctly  allege  all  the  elements  which  constitute 
the  equitable  defense  upon  which  he  relies.  Upon  the  point 
suggested  we  express  no  opinion.  If,  then,  there  were  any 
reaeoDS,  founded  xxpoa  either  law  or  equity,  why  the  plaintiff 
OQght  not  to  have  the  benefit  of  the  judgment  in  mit^  the 
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(l6f  ^ndant  was  at  liberty  to  urge  them  in  this  action.  This  is 
liot  only  tjonsistent  with  our  code  of  procedure  but  is  consis- 
tent with  the  better  reason. 

It  is  proper  to  add  that  an  equitable  cause  of  action  in 
ftivor  of  the  defendant,  in  order  to  be  available  to  him  as  a 
defense,  must  be  a  live  equity,  precisely  the  same  as  if  he  was 
Seeking  relief  upon  it  in  a  separate  action;  that  is  to  say,  one 
which  has  not  been  barred  by  the  Statute  of  Limitations;  for 
if  the  plaintiff  is  so  inclined  he  may  protect  himself  against 
this  counter  attack  of  the  defendant  by  taking  shelter  behind 
the  statute  the  same  as  he  could  have  done  had  the  defendant 
initiated  the  controversy.  Of  this  the  present  case  affords  an 
illustration  if  we  assume  the  fraud  and  covin  alleged  i^  the 
answer  to  be  an  equitable  defense.  Upon  that  theory  the 
defendant,  under  the  Statute  of  Limitations,  would  have  been 
bound  to  bring  his  action  to  set  aside  the  judgment  within 
three  years  after  the  discovery  of  the  fraud,  and  if  the  com- 
plaint for  that  purpose  had  been  filed  more  than  three  years 
after  the  judgment  was  rendered  he  would  have  been  bound 
to  allege  a  discovery  of  the  fraud  within  three  years  next 
preceding  the  commencemtot  of  the  action.  {SvkHette  v.  Tin- 
ney,  9  Cal.  428.)  So  when  he  seeks  to  avail  himself  of  tht» 
supposed  fraud  as  a  defense  merely,  if  it  appear  that  the  fraud 
^as  actually  committed  more  than  three  years  befbre  the 
filing  of  his  answer,  as  in  this  case,  his  answer  will  be  bad  on 
demurrer  unless  it  contains  an  allegation  that  the  supposed 
fraud  was  not  discovered  by  him  imtil  within  three  years  next 
preceding  the  filing  of  his  answer. 

In  this  case  the  plaintiff  filed  no  demurrer  to  the  defense  of 
fraud,  doubtless  for  the  reason  that  counsel  for  the  defendant 
jKlaimed  that  the  fraud  alleged  by  him  was  a  legal  and  not  an 
equitable  defense,  and  therefore  unaffected  by  the  Statute  of 
Limitations.  We  are  inclined  to  the  opinion  that  this  view  of 
the  learned  counsel  for  the  defendant  was  forced  upon  him  by 
the  necessities  of  his  position  rathef  than  his  mature  judgment. 

TTnddr  the  cii'cumstances  of  the  case  and  in  view  of  the  rule 
ttiAt,' under  our  system  of  pifactice,  an  equitaUe  defease  oail 
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be  pleaded  to  an  aetioDL  at  law,  there  could  hftTe  been  no  occa- 
sion for  a  controveTsy  ov^er  the  queetion  whether  the  defense 
alleged  in  the  ansfwer  was  of  a  legal  or  equitable  omgin  e;;^c^t 
with  referenoe  to  the  Statute  of  Limitations.  But  in  view  of 
the  statute^  counsel  could  not  admit  that  his  defense  was  oi 
an  equitable  oiigin  without  also  admitting  that  whatever  it 
may  have  onoe  been^  whether  good  or  bad,  it  was  no  longer 
avdiildble,  if  the  plaintiff  should  call  the  statute  to  his  aid. 
Hence,  doubtless  the  oontroversj  in  the  Court  below  and  its 
continuation  here,  for  counsel  for  the  defendant  still  insists 
that  fi^ud  and  want  of  jurisdiction  may  be  shown  aliunde  for 
the  purpose  of  defeating  an  action  at  law  upcm  a  judgment  of 
a  Court  of  gtearal  jurisdiction,  fmd  upon  that  issue  stakes  the 
fate  of  his  casa 

Accepting  the  dieory  of  counsel  for  the  defendant  and  by  it 
detenuining  the  character  and  suliciency  of  the  defendant's 
answer^  the  Court  below  refuaed  to  allow  him  to  prove  his 
alleged  fraud,  bilt  offered  in  d9tect  to  allow  him  to  do  so  if  he 
.  would  ,80  am^nd  his  answer  as  to  rely  upon  his  defense  aa  an 
equitable  defeoose,  which  proposition  was  declined. 

This  ruling  constitutes  the  only  error  assigned  which  we 
deem  it  necessary  to  notice.  It  was  the  pivot  upon  which 
the  whole  case  turned  and  embodies  the  theory  upon  which  it 
.  was  tried*  Counsel  for  the  defendant  dioes  not  daim  that  he 
has  an  equitable  defense,  but  on  the  contrary  contends  that  it 
is  a  legal  defense^  and  that  the  Court  erred  in  not  allowing 
him  to  prove  it  as  such.  We  accept  the  theory  of  counsel  and 
shall  therefore  confine  ourselves  to  the  simple  question  as  to 
whether,  at  common  law,  in  an  action  of  debt  upon  a  judgment 
of  a  Court  of  general  jurisdiction,  the  defendant  could  show! 
fraud,  or  a  want  of  jurisdiction  aliunde. 

The  question  is  in  our  judgment  too  well  settled  by  author- 
ity to  require  any  argument  founded  on  principle.  Mr.  Chitty 
states  the  rule  to  be  that  neither  the  defendant  himself,  nor 
-  his  bail  or  sureties,  can  plead  that  the  judgment  was  obtained 
against  him  by  fraud,  though  it  may  be  pleaded  that  a  judg^ 
meat  against  a  third  person  was  so  obtained^    (1  -Chitty  on 
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Plead.  486.)  The  reason  of  the  distinction  is  obvioos.  In 
the  one  case  the  party  is  in  a  position  to  obtain  a  reversal  or  a 
I)erpetual  stay,  and  in  the  other  he  is  not  The  validity  of  the 
judgment  cannot  be  collaterally  attacked  on  the  ground  of 
fraud;  nor  can  it  be  attacked  on  the  ground  that  the  Court 
had  no  jurisdiction,  whether  the  supposed  want  of  jurisdictioiL 
is  alleged  as  an  element  of  fraud  or  not,  unless  the  want  of 
jurisdiction  appear  upon  the  face  of  the  record.  The  numm 
of  the  law  is  that  the  judgitient  of  a  Court  of  general  juris- 
diction imports  absolute  verity  and  its  truth  cannot  be  ques- 
tioned, either  by  showing  otherwise  than  by  the  record  itself 
that  the  Court  had  no  jurisdicticm,  or  that  its  jurisdiction  was 
fraudulently  procured.  Botii  upon  the  merits  of  the  cause  of 
action  and  upon  all  jurisdictional  facts  the  record  imports 
absolute  verity  in  law  and  is  to  be  tried  by  the  Court  on  in- 
spection of  the  record  only.  Hence  at  law  the  validity  of  the 
judgment  can  be  put  in  issue  by  the  plea  of  mil  tiel  record 
only,  and  if  on  inspection  it  turns  out  that  the  plea  is  not  troe 
there  is  an  end  of  the  .controversey.  If  its  validity  is  to  be 
impeached  from  without  some  other  appropriate  remedy  must 
be  sought  {Coit  v.  Sheldon,  1  Tyler,  Vermont^  800;  Town 
of  St  Albans  v.  Bush,  4  Vt  58 ;  Town  of  HimHngton  v.  Town 
of  Charlotte,  15  Vermont,  46;  Ora/ager  v.  Clarlc,  23  Mainfi^ 
128;  Anderson  v.  Anderson,  8  Ohio,  108;  Oooh  v.  Darling, 
18  Pick.  393;  Ooit  v.  Haven,  80  Conn.  190;  MHU  v.  Duryee, 
7  Cranch,  481.) 

In  the  present  case  the  defense  of  nul  tiel  record  is  not  made 
nor  could  it  have  been  sustained  if  made  upon  the  facts  of  the 
case.  On  inspection  the  record  shows  that  the  defendant 
appeared  by  attorney  and  thereby  placed  itself  within  the 
jurisdiction  of  the  Court  If,  as  alleged,  the  attorney  appeared 
without  authority,  that  fact  cannot  be  shown  in  a  suit  at  law 
upon  the  judgment  Courts  of  law  hold  the  record  conclusive 
and  uphold  the  validity  of  the  judgment,  notwithstanding, 
leaving  the  defendant  to  his  remedy  against  the  attorney  for 
damages,  if  solvent,  or  to  his  remedy  in  equity  if  insolvent 
{Bofmire  v.  Hoffmire,  8  Ed.  Ch.  R  178;  Ward  v.  Barber,  1 
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E.  D.  Smithy  423;  The  American  Insurance  Co.  v.  Oakley^  9 
Paige^  496;  CaU  v.  Sheldon^  supra;  Tcmn  of  3t  Albans  ▼. 
Bush,  supra.) 

The  doctrine  contended  for  by  counsel  for  the  defendant  to 
the  effect  that  if  a  judgment  be  obtained  by  f raud^  or  be  ren- 
dered by  a  Court  not  having  jurisdiction,  it  may  be  treated  by 
the  defendant  as  an  absolute  nullity  from  the  start,  and  that  it 
is  competent  for  him  to  show  aliunde  that  he  was  not  amenable 
to  the  jurisdiction  of  the  Court  as  a  matter  of  defense  at  law 
to  an  action  brought  upon  the  judgment,  cannot  be  sustained 
upon  principle  or  authority.  That  fraud  vitiates  everything, 
including  the  judgments  and  decrees  of  Courts,  and  that  judg- 
ments rendered  by  Courts  not  having  jurisdiction  are  null  and 
void  are  expressions  running  through  all  the  books  it  is  true. 
These  ezpressionsy  however,  are  but  the  expressions  of  abstract 
truths  and  are  to  be  understood  in  a  qualified  sense.  They 
mean  nothing  more  than  that  such  is  the  case  when  the  fraud 
and  the  wunt  of  jurisdiction  has  been  made  to  appear  in  the 
proper  mode  and  by  competent  evidence.  Until  the  fraud  or 
the  want  of  jurisdiction  has  been  shown  in  the  proper  mode 
and  according  to  the  rules  of  evidence,  it  cannot  be  said  in  a 
strict  legal  sense  that  the  judgment  is  void;  for  it  has  the  form 
and  semblance  of  a  valid  jud^ent,  and  may  be  enforced  as 
such  until 'reversed  or  set  aside  by  some  appropriate  proceed- 
ing. When  it  is  said,  generally,  that  the  jurisdiction  of  the 
Court  may  be  inquired  into  whenever  and  wherever  a  party 
seeks  the  benefit  of  a  judgment  rendered  by  it,  nothing  more 
is  meant  than  that  it  may  be  inquired  into  to  the  extent  and 
in  the  manner  allowed  by  the  rules  of  evidence,  and  such  lan- 
guage is  to  be  understood  as  qualified  by  the  no  less  broad 
and  well  settled  rule  that  in  an  action  at  law  on  such  judgment 
the  defendant  cannot  impeach  -the  judgment  on  the  ^ound  of 
fraud  nor  for  the  want  of  jurisdiction,  unless  they  appear  upon 
the  face  of  the  record.  Thus  the  power  of  a  Court  of  law  to 
inquire  into  the  jurisdiction  of  the  Court  by  which  the  judg^ 
0ient  was  rendered  is  fully  recognized  and  the  general  language 
used  in  the  books  justified,  but  the  inquiry  is  limited  to  an 
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inspection  x)f  the  record,  and  if  it  doies  not  appear  affirmatively 
upon  the  face  of  the  record  that. the  Court  had  no  jnrisdieticn, 
the  impeachment  for  all  the  purposes  of  a  defense  to  the  action 
at  law  has  failed*  And  this  is  to  whether  it  appears  affirma- 
tivelj  upon  the  face  of  the  record  or  not  that  the  Court  had 
jurisdiction^  for  if  it  does  not  so  appear  thQ  presumptions  of 
law,  which. are  always  in  favor  of  the  jurisdiction  and  of  the 
regularity  of  the  proceedings  of  Courts  of  general  jurisdiction, 
proceeding  according  to  the  course  of  the  common  law,  oome 
to  the  aid  of  the  record.  This  rule  is  a  branch  of  the  doctrine 
.of  res  adjvdicaia  and  is  founded  upon  the  broad  principle  that 
the  good  order  and  peace  of  society  require  that  there  should 
be  an  end  to  litigation*  {Chemung  Ccmal  Bank  v*  Judaon,  4 
Selden,  254.) 

The. question  which  we  have  considered  covers  substantially 
all  the  exceptions  taken  and  relied  on  for  the  purposes  of  the 
motion  for  a  new  trial.  The  other  points  relate  to  the  action 
of  the  Court  in  first  awarding  a  judgment  payable  in  coi«i^  and 
subsequently  so  modifying  it  as  to  leave  it  payable  in  any  kind 
of  lawful  money*  These  points  we  deem  it  imneceBsary  to 
notioe^  further  than  to  say  if  the  errors  allied  T\*ere  committed, 
the  defendant  has  obviously  not  been  prejudiced  by  them. 

Order  and  judgm^it  affirmed. 

Mr.  Justice  Shafteb,  being  disqualified,  did  not  participate 
in  the  decision  of  this  caseu 
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JnftianiCTipff  or  Supreme  Court  in  Criminai,  Case.  —The  qneatloii,  wbetber 
tbe  Supreme  Conrt  haa  any  Jnrlsdictlon  under  the  Conatttutlon  to  w»<Jw 
a  t^rdlot  fi|  ft  criminal  caae  npon  a  queatioa  of  fae^  ralaad  h^  ihm  i 
OeneraU  bat  not  decided. 
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Appeal  from  tbe  Dktrict  Oourt^  FoBrteenth  Judicial  Di»- 
trictj  Ncvrida  Cchm1^« 

The  defendant  wjEis  ooavicted  of  miifdiOr  in  the  first  degne, 
and  appealed 

The  otiher  facts  are  stated  i]i  the  opinion  of  the  Ooart 

Dibbh,  Byrne  dt  Belden,  iat  Appellant^  argued  that  it  was 
the  right  of  counsel  in  a  case  of  this  character  to  meet  each 
and  ev^ery  material  point  in  the  case  by  an  apt  instruction 
bearing  directly  upon  it  without  having  the  Court  annex  to  it 
any  restriotionSy  qualifications^  or  general  legal  propositions, 
aiid  that  this  was  peculiarly  so  in  a  case  like  this,  where  the 
evidence  was  wholly  <»rcumstantiel;  and  cited  People  v. 
EcheH,  19  Cal.  605. 

/•  O.  McCuUoagh,  Attemey^enertd,  for  the  People,  argued 
that  the  Court  had  a  right  to  modify  the  instructions,  and  that 
no  error  grew  out  of  the  mere  modification  if  the  law  was 
correctly  stated;  and  cited  Bcyee  r.  CtU.  Stage  Co.  25  CaL  470. 

By  the  Court,  Sawtxb,  J. : 

The  defendant  asked  the  Court  to  ^ve  the  jury  the  follow- 
ing instruction :  ^'  That  the  defendant  is  not  required  to  prove 
where  he  was  or  how  he  was  engaged  when  Mark  Hammock 
was  killed;  but  the  prosecution  must  establish  beyond  a 
reasonable  doubt  that  he  was  at  Aheam's  and  shot  Mark 
Hammock,  or  the  juiy  will  find  the  defendant  not  guilty/' 
The  Court  gave  the  instruction,  but  also  added  the  following: 
'^But  if  the  jury- are  convinced,  from  all  the  evidence  in  the 
case,  that  defendant  killed  the  deceased  as  charged  in  the 
indictment,  it  is  not  necessary  to  his  conviction  that  any  wit- 
ness should  have  seen  the  defendant  in  the  vicinity  of  the 
scene  of  the  homicide  at  the  time,  or  on  the  night  of  its  occur^ 
rence/'  Befendant  claims  ihat  lie  Court  erred  in  adding  to 
the  inst^iction  las  adoed.     It  id'.n^  <$laiitaed  thai  there  is  any 
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error  in  principle  stated  in  the  supplementary  matter,  or  that 
the  whole  taken  together  is  erroneous.  But  it  is  claimed  that 
the  defendant  is  entitled  to  have  the  instructions  asked,  if 
sound  in  themselyes,  submitted  to  the  jury  in  the  precise 
lan^iage  adopted  by  counsel,  without  any  modification  or 
addition  by  the  Court  To  this  principle  we  cannot  sub- 
scribe. The  prisoner  is  entitled  to  have  an  instruction  or 
charge  upon  every  point  of  law  material  to  the  case,  and 
necessary  for  the  information  of  the  jury;  and  to  have  the 
law  fully,  dearly  and  fairly  stated.  When  an  instruction 
asked  is  correct  in  principle,  pertinent  to  the  case,  and 
expressed  in  dear  and  explidt  language,  not  liable  to  be 
misunderstood,  the  Court  should  undoubtedly  give  it.  But 
we  know  of  no  rule  of  law  which  requires  the  Court  to  pre- 
sent the  law  in  the  precise  language  and  arrangement  sdected 
by  counsel,  without  change,  subtraction  or  addition.  It  is 
very  easy  for  ingenious  counsel  to  so  frame  a  proposition  as 
to.  state  the  rule  of  law  correctly,  and  yet  convey  to  the  jury, 
who  only  hear  it  read  once,  a  very  erroneous  impression;  or 
to  stop  far  short  of  the  whole  principle  proper  to  be  stated. 
It  would  be  manifestly  improper  to  give  such  an  instruction 
to  the  jury  without  comment  or  explanation.  The  views 
expressed  in  Boyce  v.  Calif orma  Stage  Company,  26  Cal.  460, 
apply  to  criminal  as  well  as  dvil  cases.  (See  also  People  v. 
Kelley,  28  Cal.  425;  Mark  v.  Staie,  36  Miss.  94,  95;  State  v. 
Collins,  20  low.  90;  State  v.  Turner,  19  low.  148.)  In  this 
case  the  instruction  was  in  no  respect  changed.  Not  a  word 
was  omitted,  and  the  addition  made  by  the  Court  did  not  in 
any  respect  change  the  meaning  or  modify  or  qualify  the 
sense  of  that  which  proceeded,  but  only  stated  a  further  prind- 
ple  pertinent  to  the  case,  and  germane  to  the  point  of  the 
instruction  asked  and  given.  It  is  not  pretended  that  the 
Court  was  not  authorissed  to  give  the  addition  in  its  own 
charge,  or  as  an  independent  proposition.  The  prindple 
being  correct^  there  was  no  error  in  stating  it  in  connection 
with  an  instruction  asked  by  defendant  relating  to  the  same 
point    The  pris<»ier  certainly  has  no  ground  to  complain  of 
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the  charge  or  instxuctiona  in  any  particular,  for  every  princi- 
ple of  law  that  could  operate  in  his  favor  was  fully  and  clearly 
stated  in  the  charge  of  the  Court,  and  repeated  over  and  over 
again  in  the  instructions  given  at  his  request,  in  almost  every 
form  that  the  ingenuity  of  counsel  could  devise.  The  jury 
could  not  have  been  misled  by  the  matter  added  to  the  seventh 
instruction. 

The  only  other  point  made,  is,  that  the  evidence  is  insuffi- 
cient to  justify  the  verdict. 

We  have  carefully  examined  the  testimony,  and  we  cannot 
say  that  the  evidence  is  such  that  we  should  be  justified  in 
setting  aside  the  verdict  on  that  ground.  The  evidence  con- 
necting the  prisoner  with  the  homicide  is  circumstantial,  it  is 
true,  but  there  is  a  chain  of  facts  weD  established  by  the  testi- 
mony, all  of  which  point  directly  to  the  defendant  as  the 
guilty  party.  There  was  a  motive  clearly  shown  arising  out 
of  the  quarrel  between  deceased  and  the  prisoner's  brother, 
Josiah,  which  quarrel  the  prisoner,  on  various  occasions,  man- 
ifested a  disposition  to  take  off  his  brother's  hands,  and  for 
reasons  given.  The  murder  was  committed  about  ten  o'clock 
at  night,  by  shooting  deceased  through  the  window  at'  Aheam'^ 
saloon,  where  a  raffle  for  a  horse  belonging  to  the  deceased 
had  taken  place  that  evening.  The  contemplated  raffle  had 
been  generally  talked  about  in  the  neighborhood,  and  was 
generally  known.  The  fatal  charge  consisted  of  five  bullets, 
and  must  have  been  fired  from  scwne  smooth  bore  gun.  The 
report  was  imusually  loud,  indicating  a  very  heavy  charge. 
The  prisoner  lived  with  his  brother  some  three  miles  distant 
from  the  scene  of  the  murder  in  the  direction  of  the  Forrest 
House.  On  the  afternoon  preceding  the  murder,  the  prisoner 
and  the  deceased  had  been  at  the  Forrest  House.  Late  in 
the  afternoon  the  deceased  left,  going  in  the  direction  of 
Aheam's  saloon,  and  the  prisoner  soon  after  followed  in  the 
same  direction.  A  little  before  sunset  the  prisoner  arrived  at 
his  brother's  house,  where  he  resided,  and  found  a  boy  with  a 
double-barrel  shot  gun,  which  he  borrowed  of  the  boy  on  thf- 
pretense  of  going  quail  hunting  the  next  day.     The  gun  waf) 
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at  the  time  leatled  with  small  shot  The  prisoner  discharged 
ome  barrel  at  ft  mark  to  see,  as  he  said,  whether  it  scattered. 
Another  party  with  him  afterward  discharged  the  other  barrel. 
The  prisoner,  and  his  brother  went  aside  and  had  some  conver- 
sation by  themselves.  "About  candlelight'^  the  family,  con- 
'sisting  of' some  six  adult  persons,  viz:  Josiah  Dodge  and  hin 
wife,  Robert  Dodge,  (the  prisoner),  Billy  Turner,  Robert 
Underwood,  and  one  Garvin,  took  supper  together  at  the  house 
of  Josiah  Dodge.  Robert  left  the  table  before  the  rest,  and 
was  not  seen  by  Underwood  again  till  about  eight  o'clock  on 
the  next  morning,  and,  from  the  time  he  left  the  table  tUl 
Underwood  saw  him  the  next  day,  he  was  not  seen  Jby  any 
witness  who  identified  him.  Underwood  and  the  rest  of  the 
party  who  were  together  at  supper,  including  Joeiah  Dodge, 
continued  together  till  nine  o'clock,  when  they  retired,  at  the 
request  of  Mrs.  Dodge.  Josiah  Dodge  and  Underwood  were 
playing  cards  during  the  evening..  Underwood,  (who  is  a 
brother  of  Mrs.  Dodge)  when  he  was  ftt  Josiah  Dodge's,  had 
been  in  the  habit  of  sleeping  with  the  prisoner,  Robert  On 
that  evening,  Mrs.  Dodge  requested  him  to  sleq>  with  Oar- 
vin  —  stating,  as  a  reason,  that  Robert's  bed  was  not  made  — 
and  he  did  so.  On  the  next  night  he  again  slept  with  the 
prisoner,  as  usuaL  On  the  night  of  the  homicide,  between 
the  time  when  the  prisoner  left  the  table  at  the  house  of 
Josiah  Dodge,  and  the  time  of  the  homicide,  several  different 
witnesses,  at  different  points  on  the  road  between  the  house  of 
Josiah  Dodge  and  Aheam's  saloon,  met  a  man  with  his  co^t 
buttoned  up  to  his  chin,  and  his  hat  slouched  over  his  eyes, 
with  a  double-barrel  shot  gim;  and  still  later,  a  man  of  sim- 
ilar description,  apparently  having  a  gun  partially  concealed 
und^  his  coat,  was.se^a  to  step  off  the  end  of  the  porch  in 
'  front  of  Ahearn's  saloon.  On  die  morning  after  the  homi- 
cide, the  prisoner  and  Garvin  want  hunting,  taking  the  shot 
gun  borrowed  the  evening  before*  They  stopped  at  Davis'  to 
g^t  another  gun,  and  were  informed  diere  of  the  homicide; 
whereupon  they  concluded  not  to  continue  the  hunt,  the  pris- 
<mer  remai^ng  that  it  would  be  dangerous  to  be  .seen  out 
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witit  a  gnii,  as  {bey'nu^bA  be  Suspected.  One  band  of  the 
shot  gtm  was-  discharged  that  xDomiiKg^  and  the  gim  returned 
to  the  owndr  that  day  (Monday.)  During  the  day  the  prisoner 
expressed  his  satisfactiim  in  decided  terms  that  Hammock  had 
been  killed.  After  the  giun  was  returned,  it  stood  till  Thursr 
day  in  the  bar  room  of  the  house  whece  it  belonged^  at  the  end 
of  the  bar.  On  Tuesday  it  was  exanuned  by  a  witness,  who 
found  the  right  barrel  emply,  and  the  left  barrel  loaded,  with 
hn  exploded  cap  on  the  tuba  He  put  down  thi3  rajcnrod,  and 
found  the  charge  to  be  about  four  fingers  deep,  which  he  ro* 
gkrded  a  heavy  charge.  .  The  boy  who  owned  th&  gun,  also^ 
on  Monday  afternoon  found  the  left  barrel  Iteded,  with  an 
exploded  cap  on  the  tube,  and  the  ri^t  barrel  discharged. 
Another  witness,  on  Thursday,  in  the  presence  of  other  wit- 
nt^es,  found  the  gun  in  a  similar  condition^)  and  drew  the 
chat^,  which  consisted  of  five  leaden  bullets — the  same  num- 
ber as  was  taken  from  the  body  of  the  deceeeed,  and  corres- 
ponding with  them  in  size  and  appearance*  There  was  a  rifle 
and  bullet  pouchy  belonging  to  Josiah  Dodge^  hanging  on  books 
in  a  room  at  his'<hoiisa  On  Monday,  the  9th,  Underwood 
found  bullets  in  the  pouch  fitting  the  rifle.  On  the  next  m<Hfn- 
ing,  the  10th,  he  went  to  load  the  rifle  and  found  bullets  fitting 
the  rifle  and  others  too  small,  and  the  smaller  buUeta  in  the 
pouch  corresponded  in  sifle  with  the  bullets  which  were  tak^i 
o^t  of  the  body  of  the  deoeased.  He  found  no  small  shot,  and 
the  bullets  found  in  the  undisdiarged  barrel  of  the  shot  gun 
borrowed  by  defendant  were  not  such  as  are  olpdinarily  used 
for  shooting  quail -r— the  purpose  for  which  the  gun  was 
ostensibly  used  by  tbe  prisons.  There  was  also  a  loaded  re- 
volver found  in  tile  house  of  Jbsiah  Dodge. 

These  are  the  leading  facts,  although  there  are  some  other 
particulars.  There  was,  then,  a  motive  for  the  homicide^  and 
the  prisoner  had  reason  to  believe  that  deceased  would  be  at 
the  place  of  the  murder  at  the  time  of  its  ^ymmiission*  He 
had  the  means  in  his  possession  to  commit  the  homicide^  and 
Ihey  were  procured  just  at  the  right  time  for  the  occasion,  and 
ebrresponded  pretnsely  with  tiie  >means  by  which  tb0  deed  was 
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I>erp6trated.     He  disappenred  from  his  brother's  hoofie  about 
the  time  we  should  expect  him  to  disappear,  on  the  hypothesis 
that  he  is  the  guilty  party,  and  is  not  seen  again  nntil  the  next 
morning;  and  soon  after  the  time  of  his  disappearance  from  the 
house  a  person,  with  such  a  gun  as  he  had  borrowed,  was  seen  at 
difPerent  time  and  at  different  points  upon  the  road  between 
his  brother's  house  and  the  locality  of  the  homicide,  and  going 
towards  it;  just  where  the  prisoner,  if  guilty,  would  naturally 
have  been.     The  deed  is  done  under  such  circumstances  that 
he  might  have  done  it,  and  the  bullets  found  in  the  body  of 
the  deceased  corresponded  in  number,  size  and  appearance  with 
a  chajge  found  in  the  left  barrel  of  the  gun  which  he  had  in 
his  possession,  and  returned  on  the  next  day,  and  also  corre- 
sponded with  other  bullets  found  at  his  broth.er's  house  in  a 
place  accessible  to  him.     The  right  barrel  would  be  likely  to 
be  the  one  discharged  first    All  these  facts,  with  other  minor 
circumstances,  point  with  great  directness  to  the  prisoner  as 
the  guilty  party,  and  to  no  one  else,  unless  it  be  his  brother 
Josiah.    But  Josiah  did  not  disappear,  so  far  as  is  shown  by 
the  evidence.     He  was  at  home  at  nine  o^elock,  at  the  time 
when  Robert  was  absent^  and  while  the  man,  whoever  he  was, 
was  seen  from  time  to  time  on  tlie  road  between  Josiah's  house 
and  Aheam's  saloon.     If  it  be  conceded  that  the  evidence 
tends  strongly  to  connect  Josiah  with  the  act,  as  an  accessory 
before  the  fact,  it  points  still  more  strongly  to  the  prisoner  as 
the  man  who  actually  committed  the  deed.     No  odier  party 
than  one  of  these  is  shown  to  have  had  a  motive,  or  to  have 
had,  in  any  respect,  a  connection  with  the  suspicious  circum- 
stances.     And  the  prisoner  has  not  attempted  to  give  any 
account  of  himself  from  the  time  he  left  the  party  of  five  at 
the  supper  table^  till  the  morning  after  the  homicide  was  oom- 
mitted.     Yet  he  stated  on  one  occasion  that  he  could  prove 
that  he  was  at  home  during  that  time.    The  jury  were  unable 
to   reconcile    the   facts    proved    with    any   other   reasonable 
hypothesis  than  the  guilt  of  the  prisoner.     And  no  reasonable 
or  plausible  hypothesis,  consikent  with  the  innooence  of  the 
prisoner,  has  been  suggested  in  Ae  argument    Other  hypotb> 
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eses  may  be  imagined,  it  is  true,  but  they  do  not  arise  out  of, 
and  are  not  suggested  by  the  evidence.  They  would  be  mere 
fanciful  speculations,  without  any  substantial  basis  upon  whion 
to  rest  We  cannot  say,  therefore,  that  the  evidence  is  so 
utterly  deficient  that  this  Court  would  be  justified  in  setting 
aside  a  verdict  with  which  both  the  jury,  and  the  Judge  before 
whom  the  case  was  tried,  were  satisfied. 

The  point  is  made  by  the  Attorney-General  that  this 
Court  has  no  jurisdiction  under  the  Constitution  to  review  a 
verdict  upon  a  question  of  fact  —  that  its  appellate  jurisdiction 
is  limited  to  "  questions  of  law  alone.'*  (Const,  Art  VI,  Sec. 
4.)  But  the  point  was  not  argued  by  him,  or  referred  to  at  all 
by  the  appellant^s  counsel,  and  the  conclusion  which  we  have 
attained  upon  the  point  as  to  the  sufficiency  of  the  evidenoe, 
obviates  the  necessity  of  deciding  it.  For  these  reasons  we 
shall  for  the  present  reserve  the  questioii. 

It  follows  that  the  judgment  must  be  affirmed,  and  it  is  so 
ordered,  with  directions  to  the  District  Court  to  appoint  a  day 
for  carrying  the  sentence  into  execution. 


JOHN  McPHEBSON  v.  R.  B.  PARKER,  W.  J.  LOWRT, 
A2srB  FRANK  STEWART. 

Pasties  to  a  8dxt  ik  Bqditt. —  If  a  debtor  anlgnt  bis  irroperty  to  tiuateeg 
to  be  by  them  told,  and  the  proceeds  to  be  dlylded  pro  rata  among  tho 
creditors,  one  creditor  cannot,  after  the  property  has  been  conyerted  Into 
money,  maintain  an  action  against  the  trustees  for  an  accounting  and  for 
Judgment  for  his  pro  rata  share,  without  malring  the  other  creditors  parties, 
and  the  assignor  a  defendant. 

What  Judgments  in  Equity  should  Pboyidb  fob. —  Where  a  decision  Is 
made  in  a  suit  in  equity  upon  any  particular  subject  matter,  the  rights  of 
all  persons  whose  interests  are  Immediately  eonnected  with  that  decision, 
and  affected  by  it,  should  be  prorided  for. 

Appsai«  from  the  District  Court,  Fifth  Judicial  District^ 
San  Joaquin  County. 

The  Court  overruled  the  demurrer,  and  plaintiff  recovered 
judgment.     The  defendants  appealed  from  the  judgment 
The  other  facts  are  stated  in  the  opinion  of  the  Court 
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Frank  T.  Baldwin,  and  John  €.  Byers,  for  Appellants, 
argued  that  the  rights  of  McPhersoii  could  not  be  ascertained, 
and  his  pro  rata  in.  the  trust  fund  ascertained  without  first 
ascertaining  the  pro  rata  share  of  each  of  the  other  creditors, 
and  that  they  should  have  been  made  parties  plaintiff,  unless 
they  or  any  of  them  refused,  and  in  that  case  they  should 
have  been  made  defendants;  and  cited  ^Practice  Act,  Sec  4; 
Ord  V.  McKee,  6  Cal.  515;  Valentine  ▼.  WetheriU,  31  Barb. 
655.  They  also  argued  that  if  this  action  could  be  main- 
tained each  of  the  cesfuis  que  trust  could  maintain  a  similar 
action,  and  that  Courts  of  equity  delighted  in  settling  the 
rights  of  all  persons  who  are  interested;  and  cited  1  Van 
Santvoord's  Equity  Prac.  76-78,  and  authorities  there  cited; 
Hallet  V.  Ballet,  2  Paige,  19;  Dean  v.  Chaniberlin,  6  Duer, 
691 ;  Coster  v.  N.  Y,  and  Erie  R.  R.  Co.  6  Id.  43 ;  Bishop  v. 
Houghton,  1  E.  t).  Smith,  666;  Whitney  r.  Stark,  8  Cal.  514; 
Faff  V.  Kinney,  5  Sandf .  380 ;  8  Ashbotf «  Prac.  832.  *  They 
also  argued  that  Matthews  should  hai^  been  made  a  party 
defendant  on  the  ground  of  interest 

M.  O.  Cohb,  for  Respondent,  argued  that  in  case  of  several 
trustees,  cestuis  que  trust,  who  were  entitled  to  certain  aliquot 
parts  of  an  ascertined  trust  fund,  one  of  them  might  sue  the 
trustees  for  his  share,  without  joining  the  other  eestuis  que 
irud  as  parties;  and  cited  Hill  on  Trustees,  mar.  pp.  546, 
519;  Smith  v.  Snow,  3  Mad.  10;  Hutchinson  v.  Townsend,  2 
Kern.  675 ;  Perry  v.  Knott,  5  Beav.  293 ;  Story's  Eq-  PL  Sec 
207 ;  and  Perkiths  t.  Church,  81  Barb.  87. 

By  the  Court,  Shaittbb,  J,; 

The  complaint  alleges  an  assignment  by  one  Matthews  to 
defendants  for  the  benefit  of  the  creditors  of  the  assignor  — 
some  twenty  in  number  —  and  of  whom  the  plaintiff  was  one. 
By  the  terms  of  the  trust  as  set  forth,  tfie  property  was  to 
be  sold  by  the  trustees,  and  the  proceeds  divided  among 
die  creditoi^  pfo  rata.     It  Is  averred  that  the  whole  of  the 
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property  has  been  sold  and  that  the  proceeds  have  been  col- 
lected and  are  now  held  by  defendants;  that  the  debt  of  the 
plaintiff  is  one  thousand  four  hundred  and  twenty-four  dollars 
and  eleven  cents,  and  that  the  defendants  have  refused  to  pay 
plaintiff  his  pro  rata  thereon,  though  often  requested  so  to  do. 
The  prayer  is  for  an  account  of  all  the  moneys  received  and 
paid  ont  by  the  trustees  as  such,  and  that  the  plaintiff  may 
have  judgment  for  his  distributive  share. 

The  complaint  was  demurred  to  on  the  ground  that  all  of 
the  creditors  should  have  been  joined  either  as  parties  plaintiff 
or  defendant,  and  that  Matthews  shonld  have  been  joined  aa 
defendant. 

It  is  a  principle  of  equity  jurisprudence  that  where  a  ded- 
aion  is  made  upon  any  particular  subject  matter,  the  rights  of 
all  persons,  whose  interests  are  -immediately  connected  with 
that  decision  and  affected  by  it,  shall  be  provided  for,  as  far 
88  they  reasonably  may  be.  In  this  respect  there  is  an  essen- 
tial distinction  between  the  practice  of  the  Oonrts  of  common 
law  and  that  of  Courts  of  equity.  It  is  the  constant  aim  of 
Courts  of  equity  to  do  complete  justice,  by  deciding  upon 
and  settling  the  rights  of  all  persons  interested  in  the  subject 
matter  of  the  ^it,  so  that  the  performance  of  the  decree  of 
the  Court  may  be  perfectly  safe  to  those  who  are  compelled 
to  obey  it,  and,  also,  that  future  litigation  may  be  prevented. 
Hence  the  common  expression  that  Courts  of  equity  delight 
to  do  justice  and  not  by  halves.  When  all  the  parties  are 
before  the  Court  the  whole  case  may  be  seen,  but  it  may  not 
where  all  the  conflicting  interests  are  not  brought  out  upon 
the  pleadings  by  the  original  parties  thereto.  (1  Sto.  Eq.  PI. 
Sec.  72.)  The  general  rule  in  suits  respecting  trust  property 
brought  either  by  or  against  trustees  i^  that  the  cestuis  que  trust 
are  necessary  parties.  (lb.  Sec  207.)  The  bill  in  this  action 
respects  the  trust  property;  no  relief  can  be  granted  to  the 
plaintiff  ext^pt  as  the  result  of  a  general  accounting;  and  still 
it  is  apparent  that  as  matters  now  stand-  a*  decree  entered  in  the 
plaintiff's  fkvor  will  bind  neiAet  Matthews  hor  the  creditors  at 
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large,  and  therefore  when  complied  with  by  the  trosteeB  will  not 
protect  them  against  future  litigation.  The  counsel  of  the  re- 
spondenty  admitting  the  general  rule,  claim  that  the  case  is 
within  one  of  the  settled  exceptions  to  it,  viz:  "If  a  party  is  en- 
titled to  an  aliquot  part,  such  as  a  quarter  or  half  of  an  ascer^ 
tained  and  definite  trust  fund,  in  such  case  he  may  sue  for  his 
own  portion  thereof  without  making  the  other  cestuis  que  trust 
parties."  ( 1  Sto.  Eq.  PI. )  The  exception  goes  upon  the  ground 
that  in  such  case  there  is  no  community  of  property  or  interest 
among  the  beneficiaries ;  on  the  ground,  in  short,  that  the  trust 
is  several  and  not  joint  in  its  structure.  The  case  at  bar  is  not 
within  the  exception.  The  money  value  of  the  trust  property 
is  not  "  ascertained  "  in  the  trust  deed,  nor  is  its  money  value 
averred  in  the  complaint  The  plaintiff  is  not  entitled  by  the 
terms  of  the  instrument  to  any  given  aliquot  part  of  the  fund, 
but  only  to  share  with  jother  creditors  pro  rata. 

Jud^ent  reversed  and  cause  remanded,  with  leave  to  the 
plaintiff  to  amend  hisw  complaint 


MAGDALINE  ARGENTI,  Exisoutob  of  thb  Last  Wnx 
OF  Peux  Abosnti,  Dsoxasbd  v.  THE  OITY  OF  SAM' 
FRANCISCO, 

MoDiPicATiON  OF  JtTDonifT  OK  PsnTfoiT  fOB  RsRaAnnvo. —  It  is  not  tiM 
practico  of  the  Supreme  Obort  to  make  a  material  modlfleatlon  of  the  Jodv- 
ment  rendered  by  that  Court  on  a  petition  tor  rehearing,  Imt  if  made  at 
alU  It  is  to  be  done  after  a  rehearing  ia  granted. 

CoNSBQTTBNCB  OP  A  RcvKBSAL  ov  A  JuDOiONT.-- The  eonaeqneneo  of  a  aimpto 
reversal  of  a  Judgment  naoally  la,  tliat  the  partlea  In  the  Court  below 
have  the  same  right  which  they  originally  had. 

What  amou!9T8  to  REviiBaAL  of  ths  Judoxskt  of  Coubt  Bblow. —  When  tbm 
appellate  Court  directs  the  Court  below  what  kind  of  a  Judgment  to 
render,  instead  of  directing  it  to  modify  its  Judgment,  it  Is  a  verersai  of  tbm 
Judgment  of  the  Court  below. 

What  ApraLLATi  Coubt  mat  add  to  a  JuDQMSifT  OF  RannMAL. —  The  appel- 
late Court  may  add  to  the  Judgment  of  roTemd  directiona  that  the*  canse  b* 
tiled  de  »o«e«  or  that  a  particular  Isano  be  tried,  laaThig  all  the  other 
facta  foond  by  the  Court  remaining  as  facta  In  the  ease,  or  that  ttie  Court 
enter  a  judgment  upon  certain  specified  facta  in  the  case. 

DoBcnoirs  «o  Oouiv  Bslow  to  mfTaa  a  JuDovairT  doss   wo*  ocvb   Nbw 
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Tbial. —  Where  tbe  actloii  If  broaglit  to  veeoTer  judgmeat  apon  aeTenl 
demands,  and  the  Conrt^  below  renders  Judgment  for  plaintiff  upon  all  the 
demands,  and  the  appellate  Oonrt  In  Its  opinloii  holds  that  plalntirs 
recovery  should  have  been  limited  to  a  portion  of  the  demands  sued  on« 
and  directs  the  Court  below,  upon  a  return  of  the  cause,  to  render  Judgment 
In  accordance  with  the  opidlon,  and  reverses  the  judgment,  the  Judgment 
of  the  appellate  Court  does  not  direct  a  new  trial  of  the  isaues,  but  directs 
the  Court  below  to  enter  Judgment  upon  the  flndlnga  tor  ^e  amount  don. 

i^jTDiNos  OF  Fact  ^  CoafaTBDcnoN  or —  In  an  action  to  recover  Judgment 
against  a  municipal  corporation  for  work  done  by  plaintiff  on  contracts  and 
warrants  issued  therefor,  and  also  for  other  warrants  purchased  by 
plaintiff.  Issued  to  other  pnrtlee,  If  the  Goort  llnda  as  a  fact  that  the  war- 
Tants  Issued  to  plaintiff  were  Issued  after  the  accounts  under  the  contract 
were  audited,  and  were  Issued  In  consideration  thereof,  this  amounts  to  a 
finding  that  the  warrants  were  drawn  for  the  amount  due  on  the  contracts. 

lupGamnr  oh  Apfbal  isom  Obdii  dsntiiiq  Mbw  Trial. —  Where  the  appeal 
is  only  from  an  order  denying  a  new  trial,  the  appellate  Court  may,  if  the 
case  requires  It,  go  back  to  the  complaint  and  strike  out  one  or  more  of  the 
causes  of  action,  and  if  there  Is  a  good  count  remaining,  and  the  findings 
anthoflse  it,  modify  the  judgment. 

Waxvsb  of  Rxqht  to  niFOBGa  JonoMmr  of  Apfillatv  Coost. —  If  the  Judg- 
ment of  the  appellate  Court  finally  determines  the  Issues  between  the  partial, 
and  directs  what  judgment  the  Court  below  shall  render,  and  that  judgment 
is  directed  to  be  In  favor  of  plaintiff,  the  plaintiff  does  not  waive  his  right 
to  have  that  Judgment  rendered  by  proceeding  In  the  Court  below  with  a 
trial  of  an  isaue  of  fact. 

Wbbn  Jddguknt  KBNDEjtED  ON  Nbw  Trial  IS  VoiD. —  Where  the  Judgment  of 
the  appellate  Court  directs  the  Court  b^ow  what  judgment  to  render,  a  new 
tflni  in  the  Ceurt  below  Is  not  authorlasd,  and  a  judgment  rendered  upon 
■nch  new  trla^  Is  null  and  void. 

■nfobcement  of  Judgments  of  Bufsemb  Court. —  The  Supreme  Court  can- 
not revise  Its  own  judgments,  but  when  proceedings  founded  on  them  are 
brought  up  for  review,  it  will  make  auch  orders  as  are  necessary  to  cause 
the  Judgment  to  be  enforced. 

A  Pabtt  must  Pat  tbb  Costs  of  his  Brronbous  pROcnEoxNoa. —  The  party 
responsible  for  erroneous  proceedings  after  a  remittitur  has  been  sent  down 
from  the  Supreme  Court,  must  pay  the  costs  of  those  proceedings  and  tho 
eosts  consequent  on  a  second  appeal  caused  by  them.' 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisca 

In  1853,  William  A.  Barton  and  William  Swain  each  entered 
into  a  contract  with  the  authorities  of  the  City  and  County  of 
San  Francisco  to  grade  certain  streets.  Before  they  had  qoui- 
pleted.tbe  work,  each  assigned  to  Felix  Argenti  his  contract 
and  the  amount  due  thereon.  Argenti  completed  the  contracts, 
and  hia  demands  under  the  same  were  audited  by  the  city 
authorities  and  warrants  were  drawn  on  the  Treasurer  for  the 
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amount  audited,  payable  to  him  or  bearer.  Aigenti  also  pur- 
chased and  had  assigned  to  him  other  ^arrant^  drawn  on  the 
Treasurer  for  -v^ork  done  by  others  on  similar  contracts^  and 
payable  to  the  contractors  or  bearer,  but  did  not  procure  an 
assignment  of  the  debts  for  which  the  warrants  were  issued. 
The  Treasurer  refused  to  pay  the  warrants,  and  this  action 
was  brought  to  recover  the  amount  for  which  they  were  drpwn. 
The  complaint  contained  counts  upon  the  warrants  and  also 
for  the  work  performed  under  the  contracts.  The  Court  below 
found  the  facts  and  gave  plaintiff  judgmOTit  for  the  amount  for 
which  the  warrants  were  drawn.  This  judgment  was  reversed 
by  the  Supreme  Court,  and  the  case  is  reported  in  16  CaL  25& 
On  the  second  trial  in  the  Court  below,  plaintiff  was  nonsuited. 
The  plaintiff  appealed  from  the  order  denying  a  new  trial  and 
from  the  judgment. 

The  other  facts  applicable  to  this  appeal  appear  in  the 
opinion  of  the  Court. 

Sol.  A.  SJKvrp,  and  John  B.  Felttm,  for  Appellant,  argued 
that  the  Court  below  on  the  first  trial  had  found  the  amount 
due  on  the  contracts  and  the  amount  due  on  the  warrants 
purchased  by  Argenti,  so  that  the  two  sums  oould  be  diatin- 
guished  from  each  other,  and  that  the  opinion  of  the  Court  on 
the  former  appeal  directed  the  Court  below  to  render  judgment 
for  the  amount  due  on  the  oontraots,  and  that  the  former  judg^ 
ment  of  the  Supreme  Court  was  a  final  determination  of  the 
matter,  and  left  nothing  to  try  after  the  remittitur  went  down. 

Delos  Lake,  and  John  H.  Saunders,  for  Respondents,  argaed 
th^t  the  former  decision  and  judgment  of  the  Supreme  Court 
remanded  the  case  for  a  new  trial,  because  the  former  appeal 
was  only  from  an  order  denying  a  new  trial,  and  the  decision 
must  be  construed  with  reference  to  the  appeal,  and  must  be 
interpreted  to  mean  that  the  order  of  the  Court  below  denying 
a  new  trial  was  reversed,  and  a  new  trial  ordered.  They  ako 
ar2:ued  that  on  an  appeal  from  an  order  denying  a  new  trial, 
the  Court  had  no  power  to  deduct  a  portion  of  the  gross  sum 
found  to  be  due  plaintiff,  either  from  the  findings  or  ffom  tbe 
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judgment,  and  that  it  could  not  direct  tlie  Court  below  to 
do  it 

By  the  Court,  Bhodxs,  J. : 

The  first  question  is,  what  was  the  judgment  of  this  Court 
on  the  former  appeal  f  Mr.  Justice  Cope,  in  closing  his  opin- 
ion (16  Gal.  275)  says:  "Our  conclusion  is  that  the  right  of 
the  plaintiff  to  recover  is  limited  to  the  amount  specified  in 
the  contracts  to  which  we  have  referred,  and  legal  interest 
upon  such  amount  The  judgmetnt  is  for  a  larger  sum  than 
the  plaintiff  is  entitled  to  recover,  and  must,  therefore,  be 
reversed.  Upon  the  return  of  the  cause,  the  Court  below  will 
render  a  judgment  in  accordance  with  this  opinion. 

"Judgment  reversed  and  cause  remanded.'* 

Mr.  Chief  Justice  Field  concurred  in  the  judgment 

Upon  the  petition  for  a  rehearing,  the  Chief  Justice  deliv- 
ered an  opinion  which  concludes  as  follows:  "The  former 
judgment  must  stand,  reversing  the  judgment  of  the  Court 
below,  with  directions  to  strike  out  so  much  of  the  demand  ss 
rests  upon  the  warrants  alone,,  and  to  enter  judgment  only  for 
the  amount  due  upon  the  contracts. 

^'Rehearing  denied." 

Mr.  Justice  Cope,  concurring  specially^  says:  ^I  concur  in 
the  denial  of  the  rehearing  and  adhere  to  the  views  expressed 
in  my  original  opinion.'* 

Thus  the  judgment  first  rendered  was  left  Irtanding  as  the 
judgment  of  the  Court  That  judgment  was  in  no  respect 
changed  or  modified  in  passing  on  the  petition  for  a  rehearing; 
and  this  must  be  so  for  two  reasons : 

First  —  Because  it  was  not  the  proper  practice,  as  was  held 
in  Clark  v.  Boyreau,  14  Cal.  688,  to  make  a  material  modifi- 
cation of  the  judgment  upon  a  petition  for  a  rehearing,  but  if 
made  at  all  it  was  to  be  done  after  the  rehearing  waa  had ; 
aiid,  Second  —  If  any  modification  was  attempted  by  the  Chief 
3fustice,  it  did  not  take  effect,  as  it  was  not  concurred  in  by 
*Mt.  Justice  Oope,  whos^  concurrence  was  confined  to  the  denial 
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of  the  rehearing.  In  other  worisy  the  judgment  was  left  as 
it  would  have  been  had  all  the  language  we  have  quoted  from 
the  opinion  of  the  Chief  Justice  been  omitted,  except  the 
words,  "  Rehearing  d^ed.'*  As,  however,  the  words  in  which 
he  stated  the  judgment  were  different  from  those  in  which  it 
was  pronounced,  they  may  serve  to  assist  us  in  asoertaining 
what  the  judgment,  about  which  there  is  such  a  oonflict  among 
counsel,  really  was. 

The  language  of  Mr.  Justice  Cope,  ''that  the  right  of  the 
plaintiff  to  recover  is  limited  to  the  amounts  specified  in  th^ 
contracts,"  if  read  literally,  is  fatally  ambiguous^  for  no  amount 
is  specified  therein,  but  wlien  read  in  connection  with  the 
preceding  portion  of  his  opinion,  the  meaning  appears  to  be 
that  the  ri^t  of  the  plaintiff  to  a  recovery  is  limited  to  the 
contracts  as  causes  of  action,  to  the  exclusion  of  the  warrants. 
This  is  the  meaning  the  Chief  Justice  gave  to  the  language, 
as  appears  from  the  words  he  employs,  to  express  what  had 
been  decided  in  respect  to  the  causes  of  action,  ''  with  direc- 
tions to  strike  out  so  much  of  the  demands  as  rests  upon  the 
warrants." 

One  point  is  clear.  The  jnclgment  of  the  Court  below  waa 
reversed.  The  consequence  of  a  simple  reversal  usually  is, 
that  ^'the  parties  in  the  Court  below  have  the  same  right 
which  they  originally  had."  {Phelan  v.  Spn  Francisco,  9  Cal. 
16;  Steams  v.  Aguirre,  7  Cal.  443.)  But  the  reversal  may 
practically  end  the  controversy,  and  when  such  is  the  case  it 
is  usually  accompanied  by  an  order  dismissing  the  action.  On 
the  former  argument  we  thought  it  unusual,  if  not  improper, 
to  say  that  a  judgment  was  reversed,  which  was  directed  to 
be  modified.  When  the  appellate  Court  renders  the  judgment, 
instead  of  directing  the  Court  below  to  modify  its  judgment, 
of  course  the  judgment  of  the  Court  below  is  reversed,  other- 
wise there  would  be  two  judgments  for  the  same  cause  of 
action.  It  is  proper  to  say  here  that  on  the  former  argument 
we  were  led  in  some  measure  to  attribute  more  significance  to 
the  order  of  reversal,  standing  by  itself,  than  was  absolutely 
demanded  by  the  terms  of  the  whole  judgment^  in  (ionsequenoe 
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of  the  poeition  taken  by  the  counsel  for  the  plaintiff  that  ^^  the 
whole  judgment  of  the  Court  below  was  upon  the  warrants 
and  was  regulated  by  the  amount  of  the  warrants,"  and  that 
the  Court  below  ruled  "  that  the  warrants  were  evidences  of 
indebtedness  and  furnished  the  real  cause  of  action/'  for  if  the 
judgment  of  the  appellate  Court  in  effect  strikes  out  the  real 
cduse  of  action,  it  is  very  indicative  of  a  reversal  in  its  purest 
and  simplest  form.    But  that  is  not  the  position  he  now  holds. 

The  appellate  Court  may  add  to  the  judgment  of  reversal 
directions,  among  others,  that  the  cause  be  tried  de  novo;  or 
that  a  particular  issue  be  tried,  leaving  all  the  other  facts 
found  by  the  Court  remaining  as  facts  in  the  case,  as  was 
ordered  in  SoiUe  v.  Dawes,  14  Cal.  247 ;  (see  also  Sovie  v.  Bitter, 
20  Cal.  522;  Marziou  v.  Pioche,  10  Cal.  645;)  or  that  the 
Court  enter  a  judgment  upon  certain  specified  facts  in  the  case. 
The  defendant  holds  that  the  first  was  the  form  of  judgment 
adopted  in  this  case.  But  this  cannot  be  maintained,  for  the 
order  to  the  Court  below  to  enter  judgment  for  the  plaintiff  in 
any  amount,  is  entirely  inconsistent  with  a  trial  de  novo. 

The  plaintiff,  on  his  first  argument,  contended  that  the 
judgment  was  in  the  second  form  above  indicated  —  that  the 
eause  was  remanded  to  try  the  sole  issue  of  the  amount  due 
upon  the  contracts;  and  accordingly,  when  the  cause  reached 
the  Court  below,  he  introduced  evidence  to  prove  the  amount 
and  value  of  the  work  performed  under  the  contracts.  His 
position  now  is  that  the  cause  was  remanded  with  directions 
to  enter  judgment  on  the  findings  for  an  amount  to  be  ascer- 
tained by  computation. 

We  have  given  this  question  llie  attention  and  the  careful 
consideration  that  the  magnitude  of  the  interests  involved  and 
the  subject  matter  of  interpretation  demands,  and  our  conclu- 
sion is  that  the  judgment  of  the  appellate  Court  did  not  direct 
a  new  trial  of  any  issue  in  the  cause,  but  that  it  required  the 
Court  below  to  enter  judgment  upon  the  findings  for  the 
amount  due  upon  the  contracts.  It  may  not  be  improper  to 
say  that  both  of  the  Judges  who  participated  in  the  decision 
state  that  the  judgment  they  intended  to  lendflr  was  Ae  same 
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as  that  wiiich  we  ascertain  from  an  interpretation  of  the  lanr 
gua^  it  which  it  was  expressed. 

The  complaint  alleges  the  making  of  the  contracts,  their 
assignment  to  the  plaintiff,  the  performance  of  the  work  under 
the  contract,  the  value  of  the  work,  and  that  the  same  is 
unpaid ;  and  it  further  states  that  the  defendant  being  indebted 
to  the  plaintiff  in  the  smn  of  eighty  thousand  dollars,  delivered 
to  him  certain  warrants  drawn  by  the  Controller  upon  the 
Treasurer,  payable  to  the  plaintiff  or  bearer;  that  certain 
other  warrants  wer^  drawn  in  like  manner  in  favor  of  other 
persons,  and  by  them  assigned  to  the  plaintiff;  that  all  of  said 
warrants  remain  unpaid  —  they  being  set  out  in  the  complaint. 
The  Court  found  the  making  and  assignment  of  the  contracts; 
the  performance  of  the  work  therein  specified;  that  the 
accounts  for  the  work  were  duly  audited,  and  that  in  consid- 
eration thereof  the  warrants  described  in  tlie  oc»nplaint  pay- 
able  to  the  plaintiff  or  hearer  were  issued  and  delivered  to  him 
by  the  defendant;  that  the  other  warrants  set  forth  in  the 
complaint  were  issued  to  the  persons  therein  named,  and  were 
by  ^em  assigned  to  the  plaintiff;  that  all  the  warrants  were 
presented  to  the  Treasurer  and  payment  thereof  demanded, 
and  payment  was  refused,  and  that  the  amounts  mentioned  in 
the  warrants  remain  due  and  payable  to  the  plaintiff.  The 
pleadings  and  findings  were  before  the  appellate  Court. 

The  correctness  of  the  finding  of  those  facta  was  not  ques- 
tioned in  the  opinion  of  either  of  the  Judges,  but  they  were 
of  the  opinion  that  the  warrants,  of  themselves,  were  not  suffi* 
cient  to  constitute  causes  of  action,  and  they  held  that  the 
defendant  was  liable  upon  the  contracts.  The  only  question 
that  could  tlien  remain,  would  be  as  to  the  amount  of  the 
liability  —  the  amoimt  then  due  on  the  contracts.  The  Court 
below  having  found  that  the  amounts  specified  in  the  warrants 
of  both  classes  —  tfbose  payable  to  the  plaintiff  and  those  pay* 
able  to  other  persona,  and  by  them  assigned  to  the  plaintiff  — 
were  due  and  remained  unpaid  to  the  plaintiff,  without  speci* 
f  ving  the  amqunt  due  upon  etfch  class,  ordered  judgment  for 
t^.g^Qf^  s^4^  Pl.j^tb  ^dfuisea.     The  maimer,  in  w^ch  the 
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finding  wafi  drawn  was  doubtless  the  only  reason  whj  the  apr 
pellate  Court  did  not  specify  the  precise  amount  for  which 
judgment  was  directed  to  be  entered.  The  finding  that  the 
warrants,  payable  to  the  plaintiff,  were  issued  after  the 
accounts  for  the  work  under  the  oontracta  were  audited  by 
the  authorities  of  the  city,  and  in  consideration  thereof,  and 
that  the  same  remained  unpaid,  necessarily  show^  that  the 
amount  for  which  those  warrants  were  drawn,  was  due  on  the 
contracts.  The  order  of  this  Court  was  in  effect  that  the 
Court  below  should  enter  judgmoit  for  the  amount  repre- 
sented by  the  warrants  issued  to  -the  plaintiff  and  mentioned 
in  the  complaint-*— that  being  the  amount  due  on  the  con- 
tracts. That  result  was  ascertainable  from  the  finding  by  the 
mere  process  of  computation ;  and  that  was  the  only  duly  the 
Court  below  had  to  perform  prevbus  to  the  entry  of  judg- 
ment. 

In  opposition  to  this  view,  it  is  contended^  among  other 
things,  that  as  the  appeal  was  from  an  order  denying  the  new 
trial,  a  reversal  of  the  judgment  would  be  interpreted  to  mean 
that  the  order  was  reversed,  whereupon  a  new  trial' would 
follow  as  a  matter  ef  cpnrae.  We  have  already  alluded  to  this 
point  incidentaHy.  The  appeal  was  from  the  judgment  m 
well  as  the  order,  and  the  reversal  was  coupled  with  directionis 
that  did  not  leave  it  a.  naked  reversal,  to  be  followed  by  the 
usual  consequences  we  have  stated*  Where  the  appeal  is 
from  the  order  alone  we  see  no  good  reason  why- the  appeUate 
Court  may  not,  if  the  case  requires  it,  go  back  to  the  com* 
plaint  and  strike  out  one  or  more  of  the  causes  of  action,  and, 
if  there  is  a  good  couht  remaining,  and  the  findings  authorize 
it,  modify  the  judgment  or  direct  the  Court  below  to  do  so* 
The  difficulty  or  impropriety  suggested  by  the  defendant  <d 
striking  off  a  part  of  a  gross  sum  found  for  the  j^laintjff  does 
not  arise  here,  for  the  Court  did  not  find  a  gross  sum  as  a  fact^ 
but  the  fact  found  was  that  all  the  warrants  were  due  apd 
unpaid  to  the  plaintiff,  and  thereupon  as  a  conclusion  o|  law 
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found  that  he  was  entitled  to  judgment  for  the  sum  total  of  the 
warranta. 

It  18  further  contended,  that  if  the  judgment  was  what  the 
plaintiff  claimed  it  to  be  when  the  cause  was  returned  to  the 
Court  below,  it  was  competent  for  him  to  waive,  and  he  did 
waive  his  rights  to  have  a  single  issue  tried  and  opened  the 
cause  for  a  trial  de  novo.  This  view  which,  on  the  first  argu- 
ment,  we  thought  imanswerable,  loses  all  its  force  when  the 
judgment,  instead  of  being  taken  as  ordering  the  trial  of  an 
issue  of  fact,  is  regarded  as  we  now  hold  it  to  be.  The  learned 
eounsel  of  the  plaintiff  was  in  error  in  his  interpretation  of  the 
judgment,  but  because  he  so  erred,  and  in  pursuance  of  it  at- 
tempted to  retry  an  issue  that  had  been  finaUj  passed  upon,  the 
cause  was  not  opened  for  trial  on  all  the  original  issues.  The 
trial  of  any  issue  would  be  repugnant  to  the  judgment  of  the 
appellate  Court,  because  the  judgment  finally  determined  the 
controversy  between  the  parties ;  and  something  stronger  and  of 
a  more  solemn  character  than  matters  that  are  sufficient  to  raise 
implications  or  presumptions,  would  be  required  in  order  to  set 
the  judgment  aside* 

The  further  point  is  made  that  the  present  appeal  is  from 
Ae  order  denying  the  plaintiff's  motion  for  a  new  trial,  and 
tfiat  the  only  question  arising  thereon  is,  did  the  Court  err  in 
nonsuiting  die  plaintiff  on  the  evidence?  The  only  issue  that 
was,  in  fact  tried,  was  as  to  the  amount  of  indebtedness  on 
the  contracts;  and  upon  that  issue  the  plaintiff  proved  the 
performance  of  the  work  specified  in  the  contracts,  which,  at 
the  rates  of  compensation  therein  specified,  showed  that  an 
amount  was  due  him,  after  deducting  the  payments  made  on 
that  accoimt  Therefore,  upon  the  theory  on  which  the  case 
was  tried,  the  nonsuit  should  not  have  been  granted.  But,  as 
we  have  said,  there  was  no  issue  to  be  tried  —  a  mere  compu- 
tation being  required  before  the  entry  of  the  judgment  The 
trial  was  unauthorized  by  the  mandate  of  this  Court,  and  must 
be  treated  as  null  and  void.  We  have  no  authority  to  revise 
the  judgments  of  this  Court,  but  where  the  proceedings 
founded  upon  them  are  brought  before  us  for  review,  our  duty 
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is  to  make  such  orders  as  may  be  necessary  to  cause  the  judg- 
ment to  be  enf orced« 

The  plaintiff  is  responsible  for  those  era<meous  proceedings, 
and  must  pay  the  costs  that  accrued  in  the  Court  below  after 
the  entry  of  the  cause  on  the  calendar  of  the  District  Court, 
and  also  the  costs  of  this  appeal. 

Judgment  reversed,  and  all  the  proceedings  subsequent  to 
the  entry  of  the  cause  on  the  calendar  of  the  District  Court 
set  aside,  and  the  Court  directed  to  enter  judgment  for  the 
plaintiff,  for  the  amount  due  upon  the  contracts,  to  be  ascer- 
tained by  computing  the  amount  of  the  warrants  set  out  in 
the  complaint,  which  were  drawn  in  favor  of  F.  Argenti  or 
bearer,  together  with  legal  interest  on  the  amount  from  the 
date  of  the  warrants,  and  to  enter  judgment  for  costs  as  above 
indicated. 

Hr.  Justice  Sawyxb  and  Mr*  Justioe  Shavtob^  being  dis- 
qualified,  did  not  participate  in  the  decision  of  ^s  eanse. 


JOSEPH  MORA  MOSS  v.  CHARLES  SHEAR 

SumjncBNTAL  Ahswbb. —  In  aetlMi  to  reevrer  lands,  tttin  aeqolred  by  S^ 
fendants  pendente  lite,  and  other  mattetn  of  defense  artalnir  snbeeqaent  to 
the  commencemoit  of  the  snlt,  most  be  set  np  by  ft  mipplemental  answer  tn 
the  nature  of  a  plea  puis  darrein  continmanee. 

COKTSTAHCB  ow  LAND  BT  PLAXNTivF  TBKDXNG  BjacnoBivT. —  The  defendant 
cannot  prove,  on  the  trial  of  an  action  of  ejectment,  for  the  purpose  of 
showing  that  plaintliTs  right  of  possession  has  terminated,  that  since  the 
action  was  commenced  plaintiff  has  conveyed  the  land  to  another  person, 
unless  the  fact  of  such  conveyance  has  been  Jiet  np  In  the  original  or  s 
supplemental  answer. 

BfiDimcB  OF  Salb  by  Plaistifp  fbndino  BJBCTMBifT. —  If  the  Court,  under 
objection  and  exception,  erroneously  admits  evidence  on  a  trial  in  ejectment, 
that,  pending  the  action,  plaintiff  has  conveyed  the  premises  to  a  third 
person,  where  such  conveyance  has  not  been  set  up  in  the  pleading,  the  evi- 
dence so  erroneonsly  admitted  does  not  tend  to  prove  a  material  Issne,  and 
a  refusal  to  find  the  fact  which  it  tends  to  establish  Is  not  error. 

TBANSFBB  or  PLAiifTXFF*s  Imtbbbst  IB  Gausb  OF  ACTION. —  If  the  plaintiff 
has  conveyed  the  demanded  premises  pending  ejectment,  the  Court,  by  the 
consent  of  both  the  plaintiff  and  vendee,  may,  under  the  provisions  of  the 
Practice  Act,  make  an  order  continuing  the  action  In  the  name  of  the  orig- 
inal plaintiff. 

VLanranv  nr  BUBcnonrr  xat  Bbcotbb  absbb  Mmsm  ov  LftXDw^If  the  plal» 
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tiff  in  ejectment  trantfers  the  demanded  premUret  pending  the  action,  and 
the  Court  orders  the  action  continued  in  the  name  of  the  original  plaintiff, 
he  maj  recover  Judgment  for  both  the  poaaeaalon  and  the  renta  and  proflta. 

SxiTUTB  OF  Limitations. —  If  an  action  of  ^Jectaent  la  eontlnned  la  the 
name  of  the  plaintiff,  who  has  sold  pending  the  action,  the  defendant  cannot 
plead  the  Statute  of  Limitations  as  against  the  sendee  of  the  plaintiff. 

TkAKsrsB  ov  Causb  of  Action  in  Bjictmbnt. —  The  sale  aad  transfer  by 
the  plaintiff  in  ejectment  of  the  demanded  premises  pending  the  action*  Is  a 
transfer  of  the  cause  of  action  within  the  meaning  of  the  sUteenth  section 
of  the  Practice  Act ;  and  the  action  nugr  be  eontlnned  in  the  name  of  the 
original  plalntlie. 

Mbw  Mattsb  and  TiiTJi  AoQunno  pendente  We. —  Hew  mattw  most  be  spe» 
dally  pleaded ;  and.  In  ejectment,  a  transfer  of  title  b7  plaintiff,  or  a  title 
acquired  by  defendant,  pending  the  action,  must  be  pleaded  by  supplemental 
answer,  or  it  cannot  be  given  In  evidenoe. 

Dbscbiption  of  PxaMisBs  IN  BjaccMBMT. —  If  the  description  of  the  de- 
manded premises  does  not  appear  npon  the  face  of  the  complaint  to  be  Insuf- 
ficient, It  la  a  question  of  fact  for  the  Court  or  Jury  iHiether  the  description 
in  the  eame  will  apply  to  the  land  sought  to  be  recovered. 

Defex:tive  Calls  in  Dbscbiftion  of  Land. —  Mode  of  locating  boundaries  bf 
the  aid  of  the  other  calls  when  some  of  the  calls  la  a  deecrlptlon  of  lead 
are  indefinite,  discussed. 

CA8B8  CoKMnNTBD  ON.— if oofO  ▼•  Tioe,  S2  Osl.  618,  and  IVeMn  ▼.  fomoM,  SS 
Cat  237,  commented  on. 

Casb  Affibmbd. —  MoMinn  ▼.  COctmor,  27  Gal.  246,  afllrmed  as  to  aeessallj 
of  pleading  by  supplemental  answer  tranafer  ot  land  bj  piafnttff,  pending 
an  action  for  its  recavetj. 

Appeal  from  the  District  Oourt^  Twelfth  Judidal  District 
Oity  and  Couniy  of  San  Francisoo^ 

The  plaintifPa  patent  was  issaed  December  Slat,  1857. 
The  action  wait  tried  in  November,  1864.  The  defendant  ap- 
pealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Oonrt 

Oeorge  Gadwdader,  for  Appellant,  argued  that  the  admis- 
sion in  evidence  of  the  deed  from  plaintiff  to  Bayerque  was 
4ecisive  of  plaintiff's  right  to  recover,  because  his  right  to 
the  possession  of  the  demended  premises  ceased  upon  the 
execution  of  the  deed,  April  26th,  1862,  and  because  after 
this  sale  the  two  hundred  and  fifty-sixth  section  of  the  Prac- 
tice Act  limited  plaintiff's  right  of  recovery  to  damages  for 
withholding  the  property.  He  also  argued  that  the  Court 
erred  in  allowing  the  action  to  be  continued  in  the  name  of 
the  plaintiff  Mosa  f(»r  th^  laeneflt  of  Bayerque^.  because  eject; 
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ment  was  simplj  for  the  recovery  of  possession,  and  plalntifPi 
right  to  the  possession  must  continue  down  to  the  time  of 
trial  He  also  axghed  that  a  oonveyance  of  the  property 
involved  in  an  action  of  ejectment  did  not  give  the  purchaser 
a  right  to  be  substituted  as  plaintiff  under  the  sixteenth  seo* 
tion  of  the  Practice  Act,  or  to  have  the  action  continued  in 
the  name  of  the  original  plaintiff,  because  the  deed  was  not  s 
transfer  of  the  right  of  action.  He  ai^ed  that  the  cause  ol 
action  in  ejectment  was  something  that  resulted  to  the  plain- 
tiff from  an  ouster  and  detention  of  the  premises,  all  of  which 
resulted  from  a  violation  of  a  simple  right  which  the  plaintiff 
had  to  the  possession ;  and  that  as  a  simple  exhibition  of  tide 
in  evidence  did  not  always  entitle  the  holder  to  possession,  so 
a  conveyance  pendente  Uie  did  not  transfer  the  cause  of  action 
so  as  to  entide  the  vendee  to  take  the  plaintiff's  place. 

He  also  argued  that  Bayerque's  motion  to  have  the  action 
continued  in  Moss'  name  for  his  benefit  should  have  beea 
denied,  because  it  was  made  after  the  time  had  expired  within 
which  Bayeique  could  have  maintained  an  independent  action 
to  recover  possession  of  the  premises,  or  more  than  five  yean 
after  the  United  States  patent  had  issued,  and  the  role  was^ 
in  ejectment  suits,  where  application  was  made  to  bring  in  a 
new  demise  or  to  extend  the  old  one,  to  refuse  it  when  the 
defendant's  right  had  become  fixed  by  the  Statute  of  Limita- 
tions; and  cited  Jackson  v.  Mturray,  1  Oow.  166;  1  Caine, 
251 ;  Heyman  v.  LoweU,  28  Cal.  106 ;  Bogge  r.  Hargnwe,  16 
Cal.  559;  Ooodenow  v.  Ewer,  16  OaL  470;  8  Texas,  486;  10 
Texas,  74;  Holmes  v.  Trout,  1  McLean,  9;  Orofford  ▼.  (7oA^ 
ran,  2  Sneed,  492. 

John  B.  Fdton,  for  Eespondent,  aigned  that  defendant,  net 
having  pleaded  the  transfer  of  title  from  plaintiff  to  Bayerque 
pendente  lite,  could  not  prove  it;  and  cited  MeMinn  ▼•  (yCoty- 
nor,  27  Cal.  246 ;  Van  Maren  v.  Johnson,  15  Oal.  811 ;  and 
Hardy  v.  Johnson,  1  Wallace  U.  S.  871.  He  also  argued 
that,  although  the  deed  had  been  received  in  evidence,  yet  the 
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Judge  was  right  in  disregarding  it  in  his  findings,  because  it 
was  admitted  subject  to  plaintifTs  objections. 

He  also  ai^ed  that  the  action  was  ri^tfully  oontinned  in 
the  name  of  the  original  plaintiff,  because  sections  sixteen  and 
two  hundred  and  fifty-six  of  the  Practice  Act  must  be  -^n- 
strued  together,  and  &at  section  two  hundred  and  fiffy-six  did 
not  provide  in  what  case  a  plaintiff's  right  to  recover  real 
property  terminated,  but  only  what  should  be  the  eonse* 
quence  when  his  right  did  terminate,  but  that  section  sixteen 
provided  that  in  case  of  a  sale,  the  ri^t  should  not  terminate. 
He  admitted  that  in  ejectment  the  right  of  possession  must 
continue  up  to  the  time  of  trial,  but  argued  that  it  did  not 
follow  that  it  must  continue  in  plaintiff,  and  that  although  an 
interest  in  an  action  of  ejectment  was  a  right  to  recover  the 
possession,  yet  a  deed  transferred  the  right  to  possession,  and 
by  consequence  the  right  to  recover  the  possesion. 

Be  also  argued  that  when  the  owner  commenced  his  action 
within  the  five  years'  limitation,  that  the  Statute  of  Limitations 
could  not  be  pleaded  so  long  as  this  action  was  continued, 
whether  in  the  name  of  the  original  plaintiff  or  his  grantee  or 
heir. 

By  the  Court,  Sawtbe,  J.: 

This  action  was  commenced  October  Sl8t,»  1859.  The 
plaintiff  introduced  a  patent  from  the  United  States  embracing 
the  land  claimed,  deraigned  title  under  it,  proved  possession 
by  defendants,  and  rested.  The  defendant,  for  the  purpose  of 
showing  that  the  plaintiff's  right  of  possession  had  terminated 
since  the  commencement  of  the  action,  offered  in  evidence  a 
certified  copy  of  the  record  of  a  deed,  dated  April  26th,  1862, 
purporting  to  convey  the  premises  in  question  from  the  plain- 
tiff to  one  J.  B.  Bayerque ;  to  the  introduction  of  which,  plaintiff 
objected,  on  the  grounds,  among  others,  that  the  deed  having 
been  executed  since  the  commencement  of  the  action,  it  is 
inadmissible  under  the  pleadings;  that  it  is  immaterial  and 
irrelevant  to  any  issue  joined.    The  Court  overruled  the  obje<^ 
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tioB,  and  admitted  the  deed  subject  to  the  objections.  Plain- 
tiff's attorney  llien  applied  to  have  the  action  continued  in  the 
name  of  the  original  plaintiff  uader  section  sixteen  of  the  Prac- 
tice Act)  and,  after  some  further  proceedings,  stated  that  he 
made  the  application  on  behalf  of  both  Moss  and  Bayerque,  as 
the  attorney  for  both*  The  Court  having  suggested  that  he 
should  file  a  notice  of  appearance  for  the  vendees,  the  plaintiff's 
attorney  filed  a  notice  that  he  appeared  '^for  J.  B.  Bayerque^ 
and  for  all  other  persons  interested  in  the  premises  described 
in  the  complaint  under  the  title  of  said  plaintiff,"  and  moved 
that  the  action  be  continued  in  the  name  of  the  original  party. 
The  defendant  objected  om  the  ground  of  want  of  notice  of 
the  motion;  because^  before  the  application,  the  rights  of  the 
vendee  had  become  baired  by  the  Statute  of  Limitations;  be- 
cause plaintiff's  title  and  right  of  possession  had  terminated 
during  the  pendency  of  the  action,  and  on  that  cause  of  action 
defendant  was  entitled  to  judgment  uzider  the  two  hundred 
fifty-sixth  section  of  the  Practice  Act 

The  Gk>urt  overruled  the  objections,  and  permitted  the  action 
to  be  continued  in  the  name  of  the  original  party.  The  action 
having  been  tried  without  a  jury,  the  Court  found,  that  on  the 
30th  day  of  September,  1858,  the  plaintiff  was  the  owner  of, 
was  theui,  and  from  thrice  to  the  time  of  the  finding  had  been, 
and  at  liie  commenoement  of  the  action  was,  entitled  to  the 
possession  of  a  designatisd  portion  of  the  premises;  that 
defendant  ousted  him,  and,  without  right  or  title^  wrongfully 
withheld  the  possession;  and,  as  a  conclusion  of  law,  that  plain- 
tiff was  entitled  to  judgment  for  possession,  and  for  the  rents 
and  profits  which  had  accrued  prior  to  the  commencement  of 
the  suit,  being  the  only  portion  demanded  in  the  complaint^ 
and  judgment  was  rendered  accordingly.  The  Court  did  not 
state  in  its  finding  whether  plaintiff  conveyed  to  Bayerque 
since  the  commencement  of  the  suit,  and  defendant  excepted 
for  want  of  a  finding  upon  that  point;  but  it  does  not  appear 
that  this  exception  was  filed  within  the  time  required  by  the 
Act  of  1861,  or  that  it  was  ever  brought  to  the  attention  of 
the  Court. 
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Court  need  not  find  an  immaterM 

If  filed  in  time,  however,  and  brought  to  the  attention  of 
tile  Court,  there  was  no  error  in  not  finding  upon  that  queer 
tion,  for  the  fact  itself  is  immaterial  under  the  pleadings.  Ko 
such  issue  is  presented,  and  liie  evidence  on  the  point — the 
deed  from  Moss  to  Bayerque — was  irrelevant  and  improperly 
admitted. 

New  matter  must  he  epecially  pleaded,  and  in  ejectment,  title 
acquired  pending  suit  must  be  pleaded  by  supplemented 
answer. 

The  rule  has  been  long  established  in  this  State,  that  mere 
denials  only  put  in  issue  the  allegations  of  the  complaint,  anfl, 
that  n^w  matter  must  be  specially  pleaded,  (Piercy  v.  Sabin, 
10  Gal.  22;  Olazer  v.  Glift,  10  Cal.  304;  Coles  v.  Souisby,  21 
Cal,  60.)  In  the  last  case,  Mr.  Chief  Justice  Field  says :  "  In 
our  practice,  a  denial,  whether  general  or  special,  only  puts 
in  issue  the  allegations  of  the  complaint,  ♦  *  *  ♦  'JS&w 
matter  must  be  specially  pleaded — and  whatever  admits  that 
a  cause  of  action,  as  stated  in  the  complaint,  once  existed,  but 
at  the  same  time  avoids  it — that  is,  shows  that  it  has  ceased 
to  exist  —  is  new  matter.  It  is  that  matter  whidi  the  defend- 
ant must  affirmatively  establish."  This  principle,  in  one  form 
or  another,  has  been  repeated  in  manyothercases,  and  it  clearly 
applies  to  the  case  at  bar.  This  defense  assumes,  that,  at  the 
commencement  of  the  action,  the  plaintiff  had  the  title  and  the 
right  of  possession,  but  that  his  right  has  since  terminated  by 
his  own  act  in  conveying  the  land,  and  consequently  the  right 
of  possession,  to  Bayerque.  The  defense  itself  arose  since 
the  institution  of  the  suit.  As  it  was  not  made  to  appear  by 
the  plaintiff,  it  was  necessary  for  the  defendant  fo  show  it 
affirmatively.  Had  the  issue  been  made  by  the  answer  the 
burden  of  proof  would  have  been  on  the  defendant  Clearly, 
under  our  system,  it  is  not  admissible  under  the  mere  denials 
of  the  allegations  in  the  complaint.  Such  is  clearly  the  under- 
standing of  our  former  Chief  Justice,  Field,  for  in  the  case  of 
Hardy  ▼•  Johnson,  1  Wal.  374^  in  the  Supreme  Court  of  the 
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United  Statesi — a  case  precisely  similar  in  principle,  vfhkk 
went  up  from  the  State  of  California — he  so  expressly  held, 
all  the  Justices  concnriing.  He  says:  **  The  complaint  must 
allege  the  possession  or  seisin  of  the  premises,  or  of  some  estate* 
therein  by  the  plaintiff,  <m  some  day  to  be  stated^  the  subse- 
quent entry  of  the  defendant  thereon,  and  his  witUiolding  the 
same  from  the  plaintiff.  A  denial  of  its  allegations  puts  in 
issue  the  title  of  the  plaintiff  at  the  date  alleged,  or  at  least 
his  title  at  the  commencement  of  the  action.  Any  title  ac- 
quired subsequent  to  the  issue  thus  joined  must  be  set  up 
by  a  supplemental  ansi^er  in  tlra  nature  of  a  plea  puis  darrien 
continuance.  No  permission  to  file  sueh  supplemental  an* 
awer  was  applied  for,  and  there  was  no  error  in  excluding 
the  title  subsequently  acquired  under  the  pleadings  as  they 
stood.''  About  the  same  time  this  Court,  also,  without  being 
aware  of  the  decision  last  cited,  decided  the  precise  point  in 
McMinn  v.  O'Connor,  27  Cal.  246,  and  this  decision  could 
not  have  been  known  to  the  Supreme  Court  of  the  United 
States  when  Hardy  v.  Johnson  was  decided.  In  McMinn  v. 
O'Connor  ei  al.,  the  defendant  offered  in  evidence  a  tax  deed 
to  himself,  including  a  part  of  the  premises  in  question,  exe- 
cuted after  the  commencement  of  the  action.  This  deed,  if 
otherwise  valid^  would,  of  course,  have  carried  any  title  which 
the  plaintiff  might  have  had,  and  terminated  his  right  to 
the  possession  of  the  portion  of  the  land  thus  conveyed.  Aji 
objection  to  its  introduction  was  made  and  sustained  on  the 
ground,  that  it  was  irrelevant  under  the  pleadings — that  it 
was  necessary  for  the  defendant  to  set  it  up  in  a  supplemental 
answer.  The  defendant,  on  appeal,  as  in  this  case,  relied  on 
the  two  hundred  fifty-sixth  section  of  the  Practice  Act  But 
this  Court  say:  "The  plaintiff's  ri^t  to. recover  a  specific 
portion  of  the  property  the  defendants  proposed  to  controvert 
by  matters  arising  after  the  compiencement  of  the  action,  and 
two  moliths  before' the:  trial.  TBe  fact  proposed  to- be  jj^xigved 
by  the  tax  deed  was  affirmative  matter,  and  should  have  been 
set  up  by  a  supplem^tal  answer^  and  then  the  plaintiff,  would 
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have  been  apprised  of  ^at  he  would,  in  such  event,  have 
been  required  to  meet  Facts  which  occur  subsequent  to 
filing  an  answer,  materially  affecting  the  rights  of  the  respec- 
tive parties  to  the  advantage  of  the  defendant,  and  which,  if 
in  evidence,  would  necessarily  change  the  result  to  the  detri- 
ment of  the  plaintiff,  should  be  embodied  in  a  supplemental 
answer  to  authorize  evidence  of  them  without  the  plaintiff's 
consent  (Van  Maren  v.  Johnson,  16  Oal.  811.)  Whether 
the  tax  deed  would  have  constituted  evidence  of  a  transfer  of 
any  portion  of  the  premises  to  the  grantee  therein  named,  it 
is  not  necessary  to  decide  in  this  case.  It  is  enough  that  it 
was  objected  to  at  the  threshold  for  the  reason  assigned.  Its 
exclusion  by  the  Court,  which  we  hold  to  have  been  ooneot, 
also  excludes  the  question  as  to  its  validity  from  considera- 
tion."   (Page  274.) 

This  determines  the  precise  question,  for  it  makes  no  differ- 
ence whether  plaintiff  parted  with  his  title  voluntaiily  or 
involuntarily.  His  ri^t  is  as  clearly  terminated  in  the  one 
casq  as  in  the  other.  Appellant's  counsel  say,  the  ruling  was 
made  since  the  trial  of  this  case,  and  that  it  is  opposed  to  the 
cases  of  Moore  v.  Tice,  22  Cal.  518,  and  TuMn  v.  Fought,  28 
Cal.  237,  and  the  bar  had  a  right  to  rely  on  those  cases.  He 
is  entirely  mistaken  in  respect  tq  the  i>oint  of  those  decisions. 
"No  such  question  appears  to  have  been  raised  on  the  plead- 
ings, or  discussed  or  decided  by  the  Court  The  only  ques- 
tion decided,  was,  as  to  whether  a  defendant  could  avail  him- 
self of  a  title  which  he  had  acquired  pending  the  suit  to 
defeat  the  action,  and  not  in  what  manner  he  must  proceed  in 
order  to  make  his  new  defense  available.  There  was  nothing 
said  by  the  Court  on  the  latter  point,  while  the  principle  had 
long  before  been  settled  that,  under  our  system  of  practice, 
all  new  matter  must  be  pleaded.  The  rule  was  the  same  in 
actions  of  ejectment  uunder  the  old  system.  (Jackson  v.  Rich, 
7  John.  194;  Jackson  v.  Dumont,  9  John.  60;  Jackson  v. 
McGonneU,  11  John.  424;  Jackson  v.  Ramsey,  8  Cow.  76-79.) 
Upon  principle  and  authority,  then,  under  our  practice,  the 
deed  from  Moss  to  Bayerque  was  irrelevant  to  the  issues^  and 
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improperly  admitted.  But  having  been  admitted,  nnder  the 
proper  objection  taken  at  the  proper  time,  it  was  still  irrde- 
vanty  and  did  not  tend  to  prove  any  material  issue,  and  the 
Court  did  not  err  in  not  finding  the  facts  which  it  tended  to 
prove;  for  the  fact,  if  found,  under  the  oircnmstances  oould 
not  have  affected  the  result.  If  the  defendant  desired  to  avail 
himself  of  the  conveyance,  he  should  have  set  it  up  in  a 
supplemental  answer.  Upon  the  pleadings,  findings  and  the 
evidence  material,  or  relevant  to  the  issues,  with  respect  to  the 
point  under  discussion,  the  judgment  is  correct 

As  to  this  branch  of  the  case,  we  might  stop  here;  but 
another  point*  made  upon  proceedings  induced  by  the  error  in 
admitting  the  deed  from  Moss  to  Bayerque^  is  earnestly 
pressed,  and  seems  to  be  confidently  relied  on  by  appellant; 
and,  as  it  may  be  one  of  great  practical  importance,  and  has 
been  fuHy  argued,  it  will  be  considered  now.  Our  statute 
permits  the  owner  of  land  to  convey  it  when  it  is  in  the 
adverse  possession  of  another,  **  with  the  same  effect  as  if  he 
was  in  the  actual  possession  thereof.''  (Act  concerning  ooDr 
veyances,  Sec  34.)  This  is  an  innovation  upon  .the  law  as  it 
has  heretofore  prevailed  in  England,  and  in  moat^  if  not  all,  of 
the  older  States, 

Continuing  an  action  of  ejectment  in  name  of  plaintiff. 

Section  two  hundred  fifty-six  of  the  Practice  Aot  pro- 
.  vides,  that^  "  in  an  action  for  the  recovery  of  real  property, 
where  the  plaintiff  shows  a  right  to  recover  at  the  time  the 
action  was  commenced,  but  it  appears  that  his  right  has  ter- 
minated during  the  pendency  of  the  action,  the  verdict  and 
judgment  shall  be  according  to  the  fact;  and  the  plaintiff  may 
recover  damages  for  withholding  the  property."  We  are  not 
aware  that  this  section  introduces  any  new  principle  into  the 
practice  in  actions  for  the  recovery  of  real  property. 

Section  sixteen  provides  that:  '^An  action  shall  not  abate 
by  the  death  or  other  disability  of  a  party ;  ^r  by  the  transf^ 
of  any  interest  therein,  if  the  cause  of  action  survive  or  oon- 
cinue.    In  caae  of  the  death  or  other  disability  of  a  pextjp  the 
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Court,  on  motdon,  may  allow  the  action  to  be  continued  by  or 
against  bis  representative  or  successor  in  interest.  In  case  of 
any  other  transfer  of  interest  the  action  may  be  continued  in 
the  name  of  the  original  party,  or  the  Oourt  may  allow  the 
person  to  whom  the  transfer  is  made  to  be  substituted  in  the 
action.''  This  section,  taken  in  connection  with  section  four, 
requiring  every  action  to  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  otherwise  provided  in  tbe 
Act;  and  section  thirty-four  of  the  Act  concerning  convey- 
ances, is,  to  some  extent,  an  innovation  upon  the  practice  as  it 
existed  at  common  law,  and  the  provisions  are  of  a  remedial 
character.  The  defendant  insists  that,  by  the  conveyance  to 
Bayerque,  plaintiff's  ^  right  has  terminated  during  the  pen- 
dency of  die  action,"  within  the  meaning  of  section  two 
hundred  fifty-six,  and  that,  when  this  is  made  properly  to 
appear,  a  judgment  can  only  be  entered  for  the  damages  and 
rents  and  profits  which  accrued  before  the  conveyance,  and 
the  costs  of  suit;  while  plaintiff's  counsel  insists  that  sections 
sixteen  and  two  hundred  fifty-six  must  be  construed  together, 
and  that  the  plaintiff's  right  has  not  been  terminated,  but  has 
only  been  transferred,  and  that  the  suit  to  enforce  it  may  be 
continued  in  the  name  of  the  original  party.  The  question  is, 
does  the  right  of  recovery  terminate,  within  the  meaning  of 
section  two  hundred  fifty-six ;  or  is  the  right  or  interest  trans- 
ferred, within  the  meaning  of  section  sixteen!  We  think  the 
latter  is  the  true  construction.  There  are  two  causes  of  • 
action  united  in  one  suit.  There  is  title  to  the  land  in  the 
plaintiff,  a  right  of  immediate  possession  withheld,  and,  conse- 
quently, a  right  to  recover  the  premises.  An  action  is  brought 
to  recover  the  possession  by  the  party  thus  entitled.  As  an 
incident  to  the  right  of  possession  there  is,  also,  a  right  to 
recover  damages  and  mesne  profits,  and  a  claim  for  their 
recovery  is  united  with  the  claim  for  possession,  in  pursuance 
of  section  sixty-four  of  the  Practice  Act  Pending  the  action, 
the  plaintiff  conveys  the  land,  without  any  reservation  or 
exception,  and  such  conveyance  of  the  land  carries  with  it  — 
transfers  to  the  vendee  —  as  a  necessary  and  inseparable  inoi* 
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dent,  the  right  to  th^  poeseBsioii — ^the  interest  sought  to  b^ 
established,  and  the  thing  sought  to  be  recovered  in  one  of 
the  brancfaiBs  of  the  action.  The  right  of  possession  trans- 
ferred, is  the  same  identical  right  of  possession,  which  the 
plaintiff  before  had,  but  which  by  the  oonveyance  of  the  land 
is  now  transferred  to,  and  vested  in,  the  Vendee.  The  right 
is  not  terminated,  but  still  exists  in  the  vendee  by  virtue  of 
the  transfer,  and  the  snit  to  enforce  it  until  the  vendee  is  sub- 
stituted for  the  original  plaintiff  is  no  l<»ger  in  the  name  of 
the  real  party  in  interest  But  it  is  one  of  the  oases  provided 
for  in  the  Act  referred  to,  in  the  exception  specified  in  section 
four.  The  cause  of  action,  as  to  one  branch,  is  the  right  of 
possession  withheld;  and  the  transfer  of  the  right  of  posses- 
sion, transfers  the  whole  subject  matter  of  that  cause  of  action, 
and  the  entire  interest  in  it,  so  far  as  it  relates  to  that  branch 
of  the  case.  Suppose  a  suit  should  be  eomm^Kced  on  a  prom- 
issory note,  or  any  other  contract  for  the  payment  of  money, 
and  the  plaintiff  should  assign  the  note  or  contract  pending 
the  action;  or  suppose  Hn  action  was  pending  upon  any  cause 
of  action  which  could  be  the  subject  of  an  assignment,  and 
pending  the  action,  the  plaintiff  sbould  assign  the  entire  cause 
of  action,  would  it  be  pretended  that  he  did  not  assign  an 
interest  in  the  action  within  the  Tneaning  of  the  provisions  of 
section  sixteen?  We  think  no  such  pretense  would  be  set 
up,  and  we  can  perceive  no  difference  in  principle  between 
the  eases  supposed  and  the  one  in  hand*  There  is  ample 
room  for  the  operation  of  section  two  hundred  fifty-six,  not- 
withstanding our  ecmstruction  of  the  several  statutory  provi- 
sions under  consideration.  As  for  instance^  the  paily  ousted 
has  an  estate  for  years,  or  the  lifis  of  another,  and  the  estate 
of  the  plaintiff  is  terminated  by  lapse  of  time  or  death,  pend- 
ing an  action  to  recover  possession.  In  such  case  the  ri^t 
itself  has  terminated  and  no  longer  exists.  It  has  not  been 
transferred.  It  does  not  and  cannot  exist  in  another,  for  it 
has  absolutely  ceased  to  exist  S<miebody  else  may  have  a 
right  of  possession,  but  it  is  upon  another  and  different  title, 
and  not  tiie  identical  right  of  possession  transferred  to  another 
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party.  So  also  the  defendant  might  acquire  the  plaintiffs 
title  pendente  lite.  This  would  be  the  same  rights  to  be  sure, 
but  it  now  subsists  in  the  hands  of  the  defendant  himself,  the 
party  for  whose  benefit  the  recovery  would  be  had,  and  there 
would  be  no  propriety  in  Altering  a  judgment  against  him  for 
his  own  benefit.  He  is  now  in  possession,  and  is  entitled  to  it; 
and  being  so  possessed  and  entitled  to  the  possession,  his  pes- 
sessicm  cannot  be  disturbed.  But  the  case  is  entirely  different 
where  a  subsisting  right  of  possession  is  transferred  to  a  third 
party  pending  an  action  for  its  recovery.  In  sndi  case^  the 
same  right  of  possession  still  subsists,  but  in  a  different  person. 
The  vendor  may  be  unwilling  that  the  action  should  be  further 
prosecuted  in  his  name,  or  the  vendee  may  be  unwilling 
that  it  should  be  so  prosecuted,  or  both  may  be  willing  to 
carry  the  suit  to  its  termination  in  the  name  of  the  original 
parties;  and  the  statute  authorizes  a. substitution  in  a  proper 
case,  or  if  no  change  is  required,  or  the  circumstances  are  such 
as  to  render  a  substitution  improper  notwithstanding  the 
transfer,  permits  it  to  proceed  in  the  name  of  the  original 
party.  Obviously,  it  is  not  a  matter  of  the  sligfatest  conse- 
quence to  the  defendant  whether  the  recovery  is  had  in  the 
name  of  the  original  plaintiff,  or  his  vendee.  The  vendee 
purchases  pending  the  action^  and  if  he  permits  the  action  to 
proceed  in  the  name  of  the  vendor,  whether  he  takes  the 
proper  measures  to  secure  so  much  of  the  results  of  the  litiga- 
tion as  he  may  be  entitled  to  claim  or  not,  the  judgment  for 
mesne  profits  would,  doubtless,  protect  the  defendant  from 
another  action.  Or  if  a  subsequent  separate  action  should  be 
brought  by  the  original  plaintiff  for  the  mesne  profits,  the 
defendant  could  set  up  the  transfer  pending  the  action  to 
recover  the  land,  and  protect  himself  from  a  recovery  by  him 
of  the  mesne  profits  which  accrued  subsequent  to  the  con- 
veyance. 

The  views  already  expressed,  of  course^  dispose  of  the  ques- 
tion raised  upon  the  refusal  of  the  Court  to  permit  the  defend- 
ant to  set  up  the  Statute  of  Limitations  as  to  Bayerque. 
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Only  one  other  point  requires  notice,  and  that  is,  as  to  the 
sufficiency  of  the  description  in  the  complaint.  We  cannot 
see  from  an  examination  of  the  complaint  alone,  that  there  is 
any  defect  in  the  description,  and  no  objection  was  raised  upon 
the  pleadings  unconnected  with  the  evidence.  If  the  descrip- 
tion cannot  upon  any  recognized  principles  be  made  to  inclose 
any  land,  that  fact  was  only  developed  by  the  evidence,  in  an 
attempt  to  ajpply  the  description  to  the  land.  The  course  and 
distance  of  the  first  and  third  lines  are  indefinite  and  inaccu- 
rate, considered  by  themselves.  One  of  the  surveyors  testified, 
that,  by  taking  the  known  monuments,  and  the  other  courses 
and  distances,  and  applying  principles  well  established  and 
recognized  by  surveyors,  there  would  be  no  difficulty  in  making 
the  lines  dose  in  such  a  manner  as  to  include  the  tract  of  land 
recovered.  The  other  surveyor  said,  generally,  that  they  could 
not  be  made  to  dose;  but  upon  a  more  thorough  and  circum- 
stantial examination,  his  testimony,  in  most  of  the  essential 
particulars,  appears  to  us  dearly  to  oorroborate  the  testimony 
of  the  first  surveyor  examined,  and  the  Judge  below,  upon  the 
testimony,  found,  that  taking  all  the  calls,  they  could  be  located 
so  as  to  inclose  the  land  recovered.  We  have  examined  the 
testimony  carefully,  and  conceding  the  second  call,  "a  high 
rock  and  stones  on  a  low  hill,"  to  have  been  correctly  identi- 
fied, we  can  see  no  reason,  upon  principles  well  established  in 
surveying  and  in  the  law,  why  the  lines  could  not  all  be  located. 
The  difficulties  arise  out  of  the  first  and  third  lines.  The 
starting  point  is  fixed  beyond  dispute.  The  first  course  is 
"  thence  in  a  southeasterly  direction  forty  chains,  more  or  less." 
Of  course,  both  course  and  distance  are  indefinite,  for  "  south- 
easterly" may  be  any  course  between  south  and  east,  and 
there  may  be  "more  or  less"  than  forty  chains.  K  a  fixed 
monument  had  been  designated  the  rule  would  be  to  run  to  it, 
whether  the  distance  was  more  or  less  than  the  number  of 
chains  stated,  or  whether  the  course  to  the  monument  varied 
either  one  way  or  the  other  from  due  southeast.     There  being 
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no  monument  named  at  the  termination  of  this  call,  if  there 
were  no  other  call  to  aid  it^  undoubtedly  the  surveyor  would 
run  due  southeast  forty  chains  and  stop.  But  there  were  other 
calls,  and  running  due  southeast  forty  chains  the  course  and 
distance  oould  neither  be  made  to  harmonize  with  the  other 
calls,  if  properly  identified,  or  ihclose  any  land  at  all.  The 
second  call  was  "thence  north  71°  15',  east  twCTitjy-seveii 
chains  to  a  high  rock  and  stones  on  a  low  hilL''  Now  here 
was  an  exact  course  and  distance  and  a  fixed  physical  call. 
One  of  the  surveyors  said  that,  by  finding  the  rode  and  stones 
designated  and  running  back  south  71°  15',  west  twenty-seven 
chains,  would  give  the  exact  terminus  of  the  first  line  which 
should  be  run  thence  to  the  point  of  beginning,  and  that  sur- 
veyors would  so  find  the  true  line  from  the  description.  The 
third  line  as  designated  run  "thence  in  a  northeasterly  direc- 
tion sixty-six  chains  to  the  road  leading,"  etc  This  is  also 
indefinite  as  to  course,  and  if  the  line  were  run  due  northeast 
the  given  distance  the  call  would  not  harmonize  with  the  other 
calls,  or  incloee  any  land,  but  it  is  apparent  from  the  testimony 
of  the  surveyor,  that  upon  principles  similar  to  those  already 
indicated,  the  line  can  be  so  run  to  the  road  as  a  fixed  monu- 
ment, and  with  reference  to  the  other  calls,  as  to  harmonize 
with  the  other  lines  and  inclose  the  land.  Upon  the  testimony 
the  District  Judge  found  that  the  land  oould  be  located,  and 
conceding  the  "high  rock  and  stones  on  a  low  hill"  to  have 
been  sufficiently  identified,  we  can  see  no  objection  to  the 
application  of  the  principle  adopted.  Upon  the  question  of 
identification  of  the  second  call  the  Judge  was  satisfied,  and 
we  should  not  be  justified  upon  the  evidence  as  disclosed  by 
the  record  in  saying  that  he  erred  on  this  point,  conceding  it 
to  be  sufficiently  specified.  Much  of  the  evidence  has  refer- 
ence to  localities  pointed  out  on  the  map  by  the  witnesses,  and 
the  record  fails  to  present  much  of  Ais  kind  of  evidence  in 
such  a  form  as  to  be  intelligible  to  us.  There  is  manifestly, 
from  the  evidence,  a  particular  "  high  rock  and  stones  on  a  low 
hill/*  which  varies  very  little  from  sixty-six  chains  distant  from 
a  point  on  Ae  Hunter's  Point  road,  corresponding  with  the 
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otben  cftUsi  bwt  tiiie  pointy  thaugh:  norliheastoYlj,  is  not  due 
northeast  But  "northeasterly*'  does  not  always  necessarily 
mean  due  northeast.  The  term,  as  we  have  seen,  must  be  con- 
sidered in  oomiection  with  the  other  calls.  The  Judge  was 
satisfied  that  this  was  the  monument  called  for,  and,  as  before 
remarked,  we  diould  not  be  justified  upon  the  evidence  in  say- 
ing that  he  erred. 

The  judgment  atid.  the  order  denying  a  new  trial  must  be 
affirmed,  and  it  is  so  (M*dered. 

Mr.  Justice  Shattbk,  being  inteiicsted  in  one  of  the  ques- 
tions presented,  did'  not  participate  in  the  hearing^  nor  in  the 
decision  of  this  action. 


JOHN  GOLLER,  and  F.  HOFFMAN  v.  C7HARLES  FETT, 
SAMUEL  LAREABEE,  ato  WM.  DAVia 

TsMANTS  in  COMMOif  MAX  Joiif  IN  Aif  ACTION.— Tenants  In  common  la  a 
mine,  each  owning  nndlvlded  Interesti  acquired  at  different  times,  maj  soo 
Jointly  to  recorer  possession  of  all  ot  tbeir  ssfwal  nndlTlded  iBterests. 

Vbrbal  Balm  ov  Mining  Claim. —  A  verbal  sale  of  a  miainff  claim,  evien  If 
accompanied  with  a  dellTcry  of  possession,  does  not  pass  the  legal  tltls. 

Damaoxs  vob  Tass^ASS  ON  If  INI  NO  Claim. —  The  damages  for  wrongfully  re- 
moving the  gold  bearing  earth  from  a  claim,  and  extracting  ths  gold  thsse- 
from,  are»  the  value  of  the  gold  less  the  ezpenso  of  digging  the  gold  bearlag 
earth  and  separating  It  from  the  realty,  so  as  to  make  It  personal  property. 

Appbal  from  the  District  Oourt^  Fourteenth  Judicial  Die- 
trict,  Placer  County, 

The  plaintiffs  averred  in  their  complaint  that  they  were,  on 
the  8th  day  of  January,  1866,  the  owners  of  and  in  possession 
of  seven  twelfths,  undivided,  of  a  trajct  of  mining  claims  at 
Forrest  Hill,  Placer  County,  known  as  the  Uncle  Sam  Claims, 
and  that  defendants  then  ousted  them  therefrom. 

The  an&wer  set  up  that  the  claim  which  the  plaintiffs  made 
to  said  seven  twelfths  was  not  of  a  joint  but  several  interest 
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therein,  and  that  for  said  reason  the  plaintiffs  were  improperly 
joined  as  such  in  the  action. 

On  the  trial  Gk>ller  and  Hoffman  testified  that  they  made 
verbal  purchases  from  Benfeldt  of  intei^sts  in  the  Uncle  Sam 
Claims,  Goller  of  four  twelfths,  in  April,  1865,  and  Hoffman 
of  three  twelfths,  in  August^  1865.  Fett,  one  of  the  defend- 
ants, purchased  the  Uncle  Sam  Claims  from  Benfeldt,  and 
received  a  deed  duly  acknowledged  from  Benfeldt,  dated  Jan- 
uary 3d,  1866.  The  other  defendants  were  Fett's  hired  hands. 
When  Fett  purchased  he  went  into  possession  of  the  entire 
«laim.  Goller  and  Hoffman  had  been  woridng  in  the  daima 
with  Benfeldt  up  to  the  time  of  Fett's  purchase. 

After  the  testimony  of  plaintiff  had  closed,  defendants  mcrred 
for  a  nonsuit,  because,  among  other  reasons,  if  plaintiffs  had 
any.  interests  in  the  mine  they  were  several  and  acquired  at 
different  times,  and  they  oould  not  maintain  an  action  ]<Mntl7 
to  recover  them. 

The  Court  denied  the  motion. 

The  mine  was  worked  through  a  tunnel  aev^eral  hundred 
feet  in  length,  extending  into  the  side  of  a  mountain,  and  the 
gold  bearing  earth  was  obtained  by  drifting  the  gravel  to  the 
height  of  five  or  six  feet  above  the  bed  rock. 

Plaintiffs,  in  making  out  their  case,  proved  the  amount  of 
gold  defendant  had  taken  out  of  the  claims,  and  claimed  as 
damages  seven  twelfths  of  its  value.  Defendants  offered  to 
prove  by  a  witness,  in  order  to  reduce  damages,  what  was  the 
expense  of  digging  the  gravel  and  transporting  it  to  the  mouth 
of  the  tunnel,  where  it  was  washed.  The  Courts  on  objection 
of  plaintiff,  rejected  the  testimony. 

The  Court  instructed  the  jury  that,  if  the  jury  believed  from 
the  testimony  that  Benfeldt  owned  the  Uncle  Sam  mining 
ground,  and  while  he  owned  and  possessed  the  same  he  made  a 
verbal  sale  of  interests  therein  to  plaintiffs,  then  if  plaintiffs 
entered  into  possession  under  the  verbal. sale,  such  verbal  sale 
was  as  valid  and  effective  to  convey  title  as  a  writteo  bill  of 
sale. 

The  defendants'  attorney  excepted  to  the  oharga» 
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PlaintiSs  recovered  judgment  for  the  possession  of  the  seven 
twelfths  of  the  claim^  and  for  the  value  of  seven  twelfths  of  the 
gold  dust  taken  out,  as  damages.    Defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court* 

Charles  A.  Tuttle,  for  Appellants,  argued  that  plaintiffs  ac- 
quired no  title  by  their  purchase,  because  it  was  not  in  writing, 
and  mining  claims  were  real  estate;  and  cited  Merritt  v.  Jvdd, 
14  CaL  64;  Watts  v.  White,  13  CaL  324;  and  Leigh  Co.  v. 
Independent  Co.,  8  Cal.  323,  He  argued  that  the  plaintiffs 
confessed  that  the  property  in  dispute  was  realty  by  the  form 
of  action  they  had  chosen,  and  by  describing  in  their  complaint 
a  tract  of  land  and  averring  prior  possession.  He  also  argued 
that  property  in  minerals,  unsevered  from  the  land,  was  in  the 
owner  of  the  fee,  and  that  an 'estate  in  minerals  was  an  estate 
in  land;  and  cited  Collyer  on  Mines,  Marg.  2-4. 

He  contended  also  that  the  Statute  of  Frauds  did  not  permit 
any  legal  interest  in  a  mine  to  be  sold,  except  by  instnmient  in 
writing,  and  cited  Collyer  on  Mines,  Marg.  7-9,  and  that  the 
Act  of  1860,  allowing  conveyances  of  mining  claims  to  be  evi- 
denced by  bills  of  sale  in  writing,  could  not  be  construed  as 
permitting  verbal  conveyances,  but  only  authorized  written  con- 
veyances in  a  particular  mode. 

Jo,  Hamilton,  for  Respondents,  argued  that  plaintiffs  were 
not  improperly  joined ;  and  cited  Laws  1857,  p.  62 ;  and  Touch- 
ard  V.  Keyes,  21  Cal.  208.  He  admitted  that  if  respondent 
could  not  acquire  title  by  verbal  purchase  that  the  Court  erred 
in  its  instruction,  but  contended  that  a  verbal  sale,  accompanied 
with  a  delivery  of  possession,  conveyed  a  good  title  to  a  mining 
claim ;  and  cited  Jackson  v.  Feather  R.  W.  and  M.  Co.  l4  Cal. 
18;  Talle  Mountain  Tunnel  Co.  v.  Stranahan,  20  Cal.  208. 
He  argued  that  the  vendor  only  had  a  possessory  interest  in  the 
claim,  and  if  a  transfer  in  writing  was  requisite  to  pass  title 
the  vendor  should  hold  a  higher  character  of  title  than  mere 
possession.  He  argued  that  where  the  vendor  merely  went 
out  and  the  vendee  went  into  possession,  no  conveyance  was 
necessary,  and  that  the  Act  of  1860  only  referred  to  such  sales 
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writing. 

By  the  Cotut^  SnAvrxBy  J. : 

The  plaintiffs  sue  to  recover  the  possession  of  certain  mining 
ground,  of  which  they  claim  to  be  the  owners  to  the  extent  of 
seven  twelfths.  The  allegations  of  the  complaint  are  denied  in 
the  answer,  and  the  defendants  plead  specially,  title  in  defend- 
ant Fett  and  a  misjoinder  of  parties  plaintiff.  The  plaintiffs 
recovered  a  verdict  at  the  trial,  on  which  judgment  was  duly 
entered  for  seven  twelfths  of  the  premises  undivided.  The  ap- 
peal is  from  the  judgment  and  from  the  order  denying  defend- 
ant's motion  for  a  new  triaL 

Both  parties  claim  under  Benf eldt  —  the  defendant  Fett  by 
a  written  conveyance,  in  due  form,  executed  January  8d^  1866, 
and  including  the  whole  of  the  property;  die  plaintiffs  by 
verbal  sales  and  transfers  of  possession  previously  made  —  iiie 
sale  to  GoUer  being  of  four  twelfths,  made  in  April,  1865 ;  that 
to  Hoffman  being  of  three  twelfths,  made  in  August  of  the 
same  year. 

First  —  Assuming  the  sales  and  transfers  by  Benf  eldt  to  the 
plaintiffs  respectively,  they  became  thereby  tenants  in  common 
of  the  mine,  and  as  such  were  authorized  to  sue  jointly  under 
the  Act  of  1857.  (Acts  1857,  p.  62  j  Touchard  v.  Keyes,  21 
Cal.  208.) 

Second  —  The  legal  title  to  the  seven  twelfths  claimed  by  the 
plaintiffs  did  not  pass  to  them  by  the  verbal  sales  and  transfers 
of  1865.  The  point  arises  under  the  Act  of  1860.  (Acta 
1860,  p.  175.)  It  was  considered  arguendo  in  Patterson  v. 
Keystone  Mining  Company,  ante,  860,  that  the  provision  that 
"  conveyances  of  mining  claims  may  be  evidenced  by  bills  of 
sale  or  instruments  in  writing  not  under  seal,''  contained 
in  the  first  section  of  the  Act,  was  mandatory,  and  that  it  was 
intended  that  that  method  of  conveying  mining  claims  should 
exclude  conveyances  by  parol,  even  though  accompanied  by  a 
delivery  of  possession.     The  point,  however,  was  not  directly 
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adjudged  in  the  case  referred  to,  but  it  is  now  detremined  in 
conformity  with  the  views  therein  expressed.  The  Court  bo- 
low,  in  opposition  to  this  view  of  the  effect  of  the  Act  of  1860, 
instructed  the  jury  that  if  they  found  a  verbal  sale  by  Ben- 
feldt  to  the  plaintiffs  risspectively,  accompanied  by  delivery 
of  possessicny  that  such  verbal  sales  ^' would  be  as  vaUd  and 
effective  to  convey  title  as  written  bills  of  sale/'  This  instruc- 
tion was  erroneous,  and  for  anything  we  can  know  to  the  con- 
trary, the  jury  may  have  based  their  verdict  upon  it,  without 
reference  to  other  instructions,  presenting  to  the  jury  an  alter- 
native ground,  on  which,  if  found,  the  plaintiffs  would  be 
entitled  to  recover.  We  camiot,  therefore,  intend  that  the 
jury  ever  put  their  minds  upon  the  question  as  to  whether 
Fett  bought  in  1866,  with  notice  of  the  equitable  right  of  the 
plaintiffs  which  their  entry  and  possession  had  perfected. 

Third  —  The  Court  erred  also  in  refusing  to  permit  defend- 
ants to  prove  the  expense  of  digging  the  gold  bearing  earth.  The 
point  was  directly  adjudged  in  Maye  v.  Tappen,  23  CaL  306. 

Judgment  reversed  and  new  trial  ordered. 

Sawybb,  J.,  eoncurring  specially. 

I  concur  in  the  judgment  on  the  last  ground  diieiufled  in 
the  opinion  of  Mr.  Justice  Shafter,  but  I  am  compelled  to 
dissent  from  the  views  expressed  under  the  second  point  dis- 
cussed* The  construction  adopted  would,  upon  the  same  prin- 
ciples, render  a  conveyance  of  a  mining  daim  under  seal  void, 
as  well  as  a  verbal  sale  accompanied  by  a  transfer  of  the  pos- 
session to  the  vendee.  I  can  gather  from  the  language  of  the 
Act  no  intention  on  the  part  of  the  Legislature  to  abrogate 
any  mode  of  conveyance  before  established.  It  seems  to  me 
that  the  only  object  of  this  particular  provision  was  to  remove 
a  doubt  before  entertained  by  many  as  to  whether  a  written 
conveyance  of  a  mining  daim  required  a  seal  to  render  it  valid« 
I  cannot  think  it  was  contemplated  that  a  conveyance  of  n 
mining  claim  should  be  restricted  to  the  form  of  eonveyanee 
permitted  by  the  Act* 

Mr.  Justice  Sandebson  expressed  no  opinion. 
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JOSEPH  BAEEON  v.  DAlflEL  FRENZ. 

ImwicnrT  whbsb  Oini  Govht  ra  Bad. —  If  the  eomplalnt  eontAin*  mora  tfcaa 
one  connt  and  the  Terdlet  la  general,  and  one  of  the  eonnta  doea  not  state 
facta  aoiDcient  to  eonatltnte  a  eanae  of  action*  the  Jodgment  will  be  reveraed. 

CoMPLAiMT  ON  EIZBCCTOBT  CoifnukCT. —  If  the  eontnct  aned  on  la  execntory,. 
and  each  partj  haa  aometfaing  to  perform  before  the  other  can  be  placed  oom- 
pletelj  in  defanlt,  the  party  aeeklng  to  enforce  it  against  the  other  most 
aver  In  his  complaint  a  performance^  or  tender  of  peiformance,  or  m  raadl- 
neaa  to  perform,  on  hla  part. 

OoKFLAiNT  ON  CoiTTBACT  TO  BuT  AND  Sbll  Hat. —  A  complalnt,  ott  a  eoB- 
tract  in  which  the  defendant  agrees  to  p'archaae  a  given  quantity  ef  hay, 
then  in  a  stack,  from  the  plaintiff,  and  pay  a  Used  aom  therefor  at  «  fixed 
time,  and  the  hay  to  be  weighed  at  the  stack,  shonld  aver.  If  the  hay  haa 
not  all  been  delivered,  a  readineaa  or  offer  on  the  part  of  the  plaintiff  to 
deliver  It 

▼■BDicT  ON  Bad  Complaint.— A  jodgment  on  a  complaint  that  doea  not  otnto 
facts  suflicient  to  constitate  a  canae  of  action,  cannot  be  aostataied. 

VkRDicT  ON  IMPSRVBCT  COMPLAINT. —  The  Court  wUl  preaome,  after  a  vor- 
dict,  that  facts  imperfectly  alleged  In  a  eomplalnt  have  been  proved,  but  It 
will  not  preaomo  that  a  material  fact  not  at  all  atatad,  haa  been  proved* 


Appeai.  from  the  District  Courts  Twelfth  Judicial  District^ 
City  and  CJounty  of  San  Francisoow 

The  facts  are  stated  in  the  opinion  of  the  Ooiixt 

Thomas  Bodhy,  and  Patterson,  Wallace  A  Stow,  for  Appel- 
lant, argaed  that  if  either  count  in  the  complaint  was  radically 
defective,  plaintiff  could  not  recover,  and  that  the  first  count 
was  radically  defective  in  not  averring  a  readiness  to  perform 
on  the  part  of  plaintiff,  and  that  the  defect  was  not  cured  by 
the  verdict ;  and  on  the  last  point  cited  Bofrtlett  v.  Orosdar,  17 
Johns.  455 ;  and  Vadahin  ▼.  Sepsr,  1  Aiken,  289. 

8.  0.  Houghton,  and  C  Templs  Bmmet,  for  Respondent, 
argaed  that  the  complaint  was  on  an  executed  contract;  that 
during  the  four  months  the  contract  was  executory,  but  that 
after  the  four  months  it  ceased  to  be  executory  so  far  as  the 
plaintiff  was  concerned,  and  that  his  money  was  then  due 
whether  the  defendant  removed  the  hay  or  not 
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By  the  Courts  Cubebt,  C.  J. : 

The  defendant  agreed  in  writing  to  purchase  of  the  plaintiff 
a  quantity  of  pressed  hay,  estimated  to  amount  to  one  hundred 
and  ninety-three  tona^  at  the  price  of  thirty-five  dollars  a  ton 
in  gold  coin^  which  he  promised  to  pay  aa  follows:  One  thou- 
sand dollars  upon  the  execution  of  the  agreement^  which  was 
dated  the  29th  of  October^  1864;  ooie  thousand  dollars  in 
thirty  days  from  that  date^  and  the  balance  as  the  hay  should 
be  removed  by  the  defendant  from  the  place  where  it  was 
then  in  stack.  The  agreement  further  provided  that  the  hay 
should  be  weighed  at  the  stacks  and  the  amount  ascertained 
by  such  weighings  and  that  all  the  money^  the  price  thereof^ 
should  be  paid  before  the  expiration  of  four  months  from  the 
date  aforesdid,  and  that  the  hay  should  be  removed  by  the 
defendant  within  that  time. 

The  complaint  contains  three  oounts.  The  first  sets  forth 
the  agreement  in  haec  verba,  with  averments  that  thereby  the 
defendant  agreed  to  purchase  from  the  plaintiff,  and  the  plaiu- 
tiff  agreed  to  sell  to  the  defendant  the  hay,  at  the  price  men- 
tioned;  which  the  defendant  was  to  pay  in  full  on  or  before 
the  last  day  of  February,  1865;  that  the  amount  of  said  hay 
was  one  hundred  and  ninety-three  tons;  that  the  defendant 
had  j)aid  on  account  thereof  four  thousand  three  hundred  and 
fourteen  dollars  find  axty-five  cents,  and  that  there  was 
remaining  due  the  plaintiff  two  thousand  four  hundred  and 
forty  dollars  and  thirty-five  cents,  which  the  defendant  failed 
and  refused  to  pay,  though  thereunto  requested.  The  second 
count  is  a  common  count  for  goods,  wares  and  merchandise 
by  the  plaintiff  sold  and  doEtered  to  the  defendant;  and  the 
third  a  common  count  for  goods,  wares  and  merchandise 
bargained  and  eold  by  the  plaintiff  to  the  defendant  The 
defendant  answered,  traversing  generally  the  allegations  of 
these  resp^tive  counts  of  the  complaint,  and  also  traversing 
specially  the  plaintiff's  right  to  recover,  by  reason  of  a  breach 
of  the  agreement  on  his  part.  The  cause  was  tried  before  a 
jury  who  found  a  Terdict  for  the  plaintiff  in  the  sum  of 
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twenty-one  hundred  doUaxS)  which  the  defendant  on  motion 
sought  without  success  to  have  set  aside  and  a  new  trial 
granted.  From  the  judgment  entered  on  the  verdict^  and 
from  the  order  refusing  to  grant  a  new  trial,  the  defendant  haa- 
appealed. 

The  appellant  asks  this  Court  to  reverse  the  judgment  on 
the  ground  that  the  first  count  of  the  complaint  is  radically 
defective  —  that  is,  that  it  does  not  state  facte  sufficient  to 
constitute  a  cause  of  actioiL 

Complaint  on  executory  eonttnet    . 

The  first  count  of  die  complaint  is  upon  the  contract  set 
forth,  but  it  does  not  contain  any  averment  of  perf omuLnce  of 
it  or  readiness  to  perform  it  on  the  part  of  the  plaintiff.  If 
radically  insufficient  on  this  ground,  the  judgment  must  be 
reversed,  notwithstanding  the  other  counts  may  be  good,  for 
the  reason  that  the  verdict  is  general  and  it  is  not  certain  upon 
which  of  the  counts  it  was  founded.  (Hunt  v.  The  City  of 
San  Francisco,  11  CaL  258;  1  Chitt/s  PL  411;  Oibbs  y. 
Dewey,  5  Cow.  505 ;  Barnes  v,  Hurd,  11  Mass.  69.) 

The  contract  between  the  parties  was  executoiy;  each  had 
something  to  perform  thereafter  before  the  other  oould  be 
placed  completely  in  default.  Each  was  required  to  perform 
his  part  of  the  contract^  or  offer  to  perform  it,  or  show  himself 
ready  to  perform  it,  before  a  cause  of  action  could  arise  in  his 
favor  against  the  other.  The  portion  of  the  hay  in  possession 
of  the  plaintiff  when  this  action  was  brought  remained  to  be 
delivered.  The  delivery  of  it  was  the  duty  of  the  plaintiff 
upon  proper  demand  and  performance  on  the  part  of  the 
defendant,  and  if  for  any  just  cause  it  was  not  delivered  the 
plaintiff  ought  to  have  averred  his  offer  or  readiness  to  deliver 
it  upon  performance  of  the  defendant  of  his  agreement.  In 
Durham  v.  Mann,  4  Selden,  512,  it  was  held  that  in  an  execu- 
tory contract  for  the  sale  of  a  quantity  of  iron,  to  be  paid  for 
on  delivery  within  a  certain  period,  the  obligations  of  the  one 
party  to  pay  and  the  other  to  deliver  were  mutual  and  depend- 
ent; and  that  in  an  action  by  the  seller  for  the  price,  it  was 
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not  enough  sLrnpIy  to  show  the  default  of  the  purchaser,  but 
that  he  must  show  he  was  ready  or  offered  to  deliver  the 
property.  That  whichever  party  in  such  case  seeks  to  enforce 
the  contract  against  the  other  must  show  performance,  or  a 
tender  of  performance,  or  a  readiness  to  perform  on,  hia  part^ 
and  that  until  that  is  shown  he  himself  is  in  default. 

Judgment  on  had  complaint. 

There  is  no  rule  of  law  better  settled  than  that  the  allega- 
tions and  proofs  must  correspond  and  though  sufBcient  may 
be  proved  to  entitle  a  plaintiff  to  recover,  provided  his  com- 
plaint contains  the  essential  averments,  yet  unless  the  com- 
plaint contains  facts  constituting  a  cause  of  action  a  recovery 
and  judgm^t  in  the  action  cannot  be  sustained.  In  Bartlett 
v.  Crozier,  17  John.  457,  Judge  Kent  said:  "The  Court  are 
never  to  presume  a  cause  of  action,  even  after  verdict,  when 
none  appears;'*  and  in  support  of  his  opinion  he  quotes  the 
language  of  Lord  Ch.  B.  Gilbert,  that  "  if  anything  essential 
to  the  plaintiff's  action  be  not  set  forth  there,  though  the  ver- 
dict be  found  for  him,  he  cannot  have  judgment;  because,  if 
the  essential  part  of  the  declaration  be  not  put  in  issue,  the 
verdict  can  have  no  relation  to  it,  and  if  it  had  been  put  in 
issue  it  might  have  been  false.  And  such  matter  as  is  the 
foundation  of  the  action  not  being  alleged  there  is  no  ground 
for  the  judgment"  The  Ck)urt  will  intend  after  verdict  in 
support  of  it  that  facts  imperfectly  alleged  have  been  proved, 
but  they  cannot  presume  that  a  material  fact  not  at  all  stated 
has  been  proved.  (lb.  458;  Bushton  v.  Aspinall,  Doug.  679.) 
It  was  said  by  Mr.  Justice  Buller,  in  Spieres  v.  Parker,  1  T.  R. 
146,  that  nothing  is  to  be.  presumed  after  verdict  but  what  is 
expressly  stated  in  the  declaration,  or  what  is  necessarily 
implied  from  the  facts  which  are  stated.  (See  also  Bishop  v. 
Haywood,  4  T.  R.  470.)  We  think  the  first  count  of  the 
complaint  radically  insufficient  for  the  reasons  above  indicated. 

Judgment  reversed  and  new  trial  ordered 
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ANTOKEO  SETTEMBRE  v.  OHAELES  D.  PUTNAM,  aot 
GEORGE  D.  MINCHELL. 

A  Mining  Pabtnbsship. —  An  agreement  between  ooe  or  more  peraone  who 
claim  an  andereloped  mine,  and  another  pereon,  that  If  the  latter  will  deyote 
his  labor  and  skill  In  exploring  and  developing  the  mine,  the  former  will 
furnish  him  with  tools  and  provlslona,  and  give  him  a  share  In  the  mine  If 
It  proves  valuable,  and  a  Joint  working  of  the  mine  and  sharbig  In  the  profits 
bj  the  parties  after  development^  constitutes  one  of  those  qualified  partner- 
ships, common  In  California,  known  as  mining  partnerships. 

CoNTnACT  coNCEBNXKO  MiNXNo  Pastncbship. —  Where  a  person  claiming  an  un- 
developed mine,  agrees  with  another  that  If  he  will  devote  his  labor  and  skill 
in  its  development,  the  former  will  furnish  him  with  tools  and  proylsion^ 
and  give  him  an  equal  interest  In  the  mine  In  case  It  shall  prove  Taluabie* 
the  latter  Is  entitled  to  an  equal  interest  In  the  mine  when  tt  hecomsa 
valuable.  If  he  devotes  his  labor  and  skill  until  that  ttane. 

When  Mining  Pabtnsb  holds  in  Trust  wor  his  Copabtnbss. —  Tf  two  or 
more  persons  as  mining  partners  claim  and  develop  a  mine  situated  upoa 
land  owned  by  a  third  person,  and  the  partners  authorise  one  of  their 
number  to  purchase  the  land  of  the  owner  for  the  benefit  of  all«  and  he  buys 
the  same  In  his  own  name,  he  holds  the  legal  title  of  his  partners'  proportion 
In  the  mine  In  trust  for  them. 

Baub  by  Tbvstbb  to  Innocbnt  Pubobasul — If  one  of  severml  partners  In 
a  mine  holds  the  legal  title  In  the  same  in  his  own  right  to  the  extent  of 
his  interest,  and  in  trust  for  his  copartners  to  the  extent  of  their  Interests, 
a  sale  made  by  him,  without  the  consent  of  his  associates,  of  an  undivided 
Interest  not  exceeding  in  amount  the  Interest  hsid  in  his  own  rl^t,  to  ons 
who  had  no  notice  of  the  trust,  will  convey  only  the  title  ef  the  grantor,  and 
not  the  Interests  of  the  oestuis  que  fnui, 

PABTins  TO  Action  nvrwuBN  Mining  Pabtnsbs. —  Where  two  of  three  part- 
ners in  a  mine  make  a  contract  with  a  person  not  Interested  In  the  same, 
by  which  he  becomes  entitled  to  a  share  of  their  interest,  and  a  like  sliare 
of  the  profits  of  their  interest,  the  two  are  the  only  necessary  parties  de- 
fendant in  an  action  brought  by  the  person  they  contract  with  to  determine 
his  right  to  a  share  In  the  mine,  and  a  corresponding  share  ef  the  profits 
on  their  Interest. 

Pasties  to  AcnoM  to  Dissolvb  Mining  PASTNnsBip. —  IB  an  action  to 
take  an  account  of  a  mining  partnership  and  dissolve  the  same,  and  sewr 
the  Interests  of  the  several  partners,  all  those  owning  Interests  In  the 
partnership  are  necessary  parties. 

Obdbb  to  Bbino  in  Ozhkr  Pabtibs. —  If,  in  a  case  In  equity  to  dissolve  n 
mining  partnersip,  it  appears  on  the  trial  that  a  complete  determination  of 
the  controversy  cannot  be  had  wltiiout  the  presenee  of  other  parties,  the 
Court  may  on  its  own  motion,  under  section  seventeen  of  the  Practice  Act; 
order  them  to  be  brought  in  before  a  final  disposition  of  the  case. 

Waives  or  Past  or  RsuEr  asked  roB  in  Bquitt. —  If,  in  an  action  brought 
against  two  of  several  mining  partners  to  establiih  the  plainttlTs  right  to  an 
interest  In  the  mine,  under  a  contract  with  the  defendants,  and  for  a  con- 
veyance and  an  account  and  a  dissolution  of  the  partnership,  the  plalntur  Is 
content  with  a  judgment  establishing  his  right  and  directing  a  conveysnee, 
and  waives  an  account  and  dissolution,  tiie  Court  aaj  grant  that  rtflif  anf 
give  Judgment,  without  making  the  other  partners  parties  defendant. 
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JuDGMEicT  IN  Bquitt  kstablxshino  PABTinB*B  RiGHT. —  Wher«  E  party  insti- 
tutes an  action  against  a  portion  of  tats  associates  in  a  mining  partuership 
to  establish  a  dlsputsd  right  to  an  Interest  in  a  mine,  and  a  conyejance  of 
the  interest  claimed  is  a  part  of  the  relief  sooght,  a  Conrt  of  equity  may  s1t« 
judgment  establishing  the  right  and  directing  a  conTeyanoe  to  be  made,  with- 
out dissolving  the  partnership. 

Appeat,  from  the  DiBtrict  Ooort,  Third  Judiciid  Distriot, 
Santa  Clara  Ck>imt7. 

The  plaintiff  filed  a  complaint  setting  up  the  facts  found  by 
the  Court,  and  also  some  other  facts  not  material  to  be  reported. 
He  prayed  in  his  complaint  for  an  account  to  be  taken  by  the 
Court  of  the  value  of  all  the  ores  removed  from  the  mine  by 
the  defendants  and  of  aU  sums  of  money  which  they  had 
received  and  which  had  in  any  manner  come  to  their  use  from 
the  mine,  and  also  of  all  charges  and  expenditures  on  account 
thereof  by  any  and  all  of  the  partners,  as  well  the  plaintiff  as 
the  defendants,  and  each  of  them,  and  that  the  Court  adjudge, 
order  and  decree  that  the  partnership  be  dissolved,  and  that 
the  defendants  be  required  to  pay  to  the  plaintiff  the  amount 
which  should  be  found  to  be  due  the  plaintiff  on  the  account, 
and  the  defendants  be  directed  and  required  to  grant  and  con- 
vey to  the  plaintiff  one  equal  undivided  third  of  the  mine  of 
!North  Almaden,  and  of  tJl  the  interest  owned  or  held  by  the 
defendants  in  the  said  mine  of  North  Almaden^  whether 
derived  through  or  under  the  contracts  with  Thomas  H.  Fams- 
worth  and  Oliver  W.  Famsworth,  or  otherwise,  together  with 
the  rights  thereunto  belonging  or  in  anywise  appertaining,  free 
from  any  and  all  incumbrances  or  charges,  liens,  or  alienations 
of  any  kind  made,  done  or  suffered  by  the  defendants  <xr  either 
of  them,  and  for  such  other  and  further  relief  as  to  the  Court 
might  seem  in  accordance  with  equity  and  good  conscience, 
and  for  all  costs  of  suit 

The  District  Judge  rendered  judgment  for  defendants^  and 
gave  the  following  opinion,  assigning  his  reasons  therefor: 

''My  condusion  is  that  the  forcing  facts  do  not  show  a 
partnership  between  the  plaintiff  and  the  defendants ;  that  the 
verbal  agreement  made  by  the  defendants  to  the  plaintiff  to 
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.  share  with  him  their  interest  in  &e  mine  if  it  should  prove  to 
be  valuable,  and  their  subsequent  fraudulent  c(Miduct  in  refus- 
ing to  do  so  after  he  had  developed  it,  are  matters  for  which 
the  plaintiff  has  his  remedy  at  law  or  in  equity,  upon  a  proper 
case  to  compel  a  specific  execution  of  their  agreement  out  of 
any  interest  which  they,  the  said  defendants,  may  have  in  the 
mine  or  the  land  in  which  it  is.  Therefore  the  defendants  are 
entitled  to  judgment  in  this  case  for  costa, 
"  Judgment  is  so  ordered.'* 

The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Oomrt 

William  Matthews,  for  Appellant,  argued  that  the  facts  found 
constituted  a  mining  partnership  as  defined  in  Duryea  v.  Bnrt, 
28  Cal.  569.  In  support  of  this  proposition  he  also  cnted 
CoUyer  on  Mines,  p.  28 ;  Skillman  v.  LacJcmann,  23  CaL  203 ; 
Fereday  v.  Wightwick,  8  Eussell,  45 ;  Roberts  v.  Eberchar^, 
28  Eng.  L.  &  E.  R.  249 ;  Jeffreys  v.  Smith,  3  Ens.  158;  Owen 
V.  Van  Uster,  1  Eng.  L.  &  E.  R.  896 ;  and  WHUams  v.  Atten- 
borough,  1  Tur.  &  Buss.  70.  He  further  argued  that  if  a  part- 
nership did  not  exist,  still  the  plaintiff  was  entitled  under  the 
facts  found  to  a  oonveyance  of  one  third  of  the  defendants' 
interest  in  the  mine  and  the  lands  leased  of  the  Famsworths, 
because  an  averment  of  partnership  included  an  averment  of 
joint  ownership,  and  because  the  plaintiff  was  entitled  to  any 
relief  warranted  by  the  facts  found,  even  if  he  mistook  the 
legal  effect  of  the  facts  averred,  and  because  defendants  became 
the  trustees  of  plaintiff ;  and  cited  on  the  questicm  of  the  trust 
Hidden  v.  Jordan,  21  Cal.  92 ;  Lees  v.  NuttaU,  1  Rus.  &  My, 
58;  Rothwell  v.  Dewees,  2  BlacL  614;  and  Van  Home  v. 
Fondas,  6  Johns.  Ch.  407. 

J.  M.  Williams,  for  Respondent,  aigued  that  no  relief  was 
asked  for  nor  could  any  be  granted  except  upon  the  ground  of 
partnership  between  the  parties;  that  the  bill  averred  partner- 
ship and  prayed  for  a  dissolution  and  an  account,  and  all 
averments  whieh  would  support  a  decvee  for  a  oonveyanoe  of 
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lands  were  auxiliary  ta  those  of  partnership,  and  if  a  convey- 
ance cotdd  be  ordered  it  wotdd  be  after  an  account.  As  to 
partnership,  he  argued  that  the  contract  showed  no  communion 
of  interest  in  profits  and  losses,  and  only  amounted  to  an 
agreement  that  plaintiff  should  receive  f<Hr  his  services  an  equal 
share  of  defendants'  interest  in  the  mine,  and  cited  CoUyer  on 
Part  19  to  88. 

By  the  Court,  Sawtbb,  J.: 

We  think,  upon  the  facts  found,  that  there  existed  betweett 
the  plaintiff  and  defendants  one  of  those  associations,  so  com- 
mon in  this  State,  formed  for  the  purpose  of  carrying  on 
mining  o][)erations,  and  combining  some  of  the  incidents  of 
ordinary  trading  partnerships,  and  some  of  the  incidents  of 
tenancies  in  common  —  a  species  of  qualified  partnerships, 
often  called  mining  partnerships.  The  two  defendants, 
together  with  one  Brodie,  were  in  possession  of  a  portion  of 
the  ^^Bahcho  Yerba  Buena  y  Socayre,''  in  the  Oounty  of 
Santa  Clara,  upon  which  they  supposed  they  had  discovered 
a  quicksilver  mine,  which  mine  tiiey  claimed  in  equal  shares. 
They  had  also  agreed  betwseen  themselves  to  explore  and 
develop  it  The  title  to  the  land  upon  which  the  mine  was 
supposed  to  exist,  was  in  Thomas  H.  and  Oliver  W.  Fams* 
worth. 

The  Court  found  that  both  ike  plaintiff  and  defendants 
were  without  means;  '^  but  the  plaintiff  was  a  miner  of  some 
skill  and  experience,  and  the  defendants,  anxious  to  secure  his 
services  in  prospecting  the  mine,  verbally  proposed  to  him, 
that,  if  he  would  accompany  them  and  devote  his  time,  labor 
and  skill  in  exploring  and  developing  the  mine,  they  would 
supply  the  necessary  mining  tools  and  provisions,  and  give 
him  an  equal  share  of  their  interest  in  the  mine  (their  interest 
being  two  thirds,  and  Brodie's  one  third)  if  it  should  prove 
valuable." 

^^  The  plaintiff  accepted  this  proposition,  and  at  the  same 
time  gave  to  them  twenty  dollars  mA  which  to  pay  certain 
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expenses  incurred  by  the  defendants  in  starting  their  enter- 
prise." 

^'  Under  this  verbal  oontraet  the  defendants  furnished  the 
tools  and  provisions.  Brodie  was  no  party  to  the  oontraet 
between  the  plaintiff  and  the  defendants,  but  he  furnished  the 
defendants  with  two  laborers.  And  the  plaintiff^  with  the 
men  furnished  by  Brodie,  went  to  work  and  opened  a  tunnel, 
in  which  they  worked  for  twenty-five  or  twenty-six  days,  and 
at  the  end  of  that  time  struck  a  ledge  of  quicksilver  ore.  The 
ledge  promising  to  be  valuable,  the  defendants  and  the  plain- 
tiff, upon  a  consultation  together,  conduded  it  best  to  buy 
from  the  said  Famswt>rth  the  title  to  the  land  on  which  the 
mine  was  located.  And  f<Mr  that  purpose  they  authorized  one 
of  their  number,  to  wit,  the  defendant  Putnam,  to  try  and 
procure  the  land  for  them  (the  said  plaintiff  and  defendants.) 
The  defendant  Putnam  accordingly  arranged  with  the  said 
Pamsworths  to  lease  one  hundred  acres  of  the  land  as  described 
on  page  six  of  the  plaintiff's  complaint,  with  the  privilege  of 
buying  it  within  six  months  thereafter ;  and  on  the  6th  day  of 
June,  1865,  the  said  defendants,  in  their  own  names,  and  die 
said  Famsworths,  made  and  executed  and  delivered  the  written 
lease  and  contract  of  sale  of  said  tract  of  land.  ♦  ♦  *  ♦ 
Thereafter  the  said  defendants  claimed  to  be  the  absolute 
owners  of  the  mine  and  of  the  land  in  which  it  is  located,  and 
refused  to  recognize  the  plaintiff  or  Brodie  as  having  any  share 
with  them  in  the  mine,  or  any  right,  title  or  interest  in  the 
land  in  which  the  mine  is,  but  (without  informing  the  plain- 
tiff of  the  fact)  considered  him  (the  said  plaintiff)  there  as  a 
laborer  only.  And  on  the  13th  of  June,  1865,  they,  the  said 
defendants,  transferred  to  one  O.  L.  Orandall  an  undivided  one 
third  of  the  lease  and  contract  of  sale  mentioned  and  described 
in  the  sixth  finding  of  fact'* 

Crandall,  at  the  time  he  purchased  in,  had  no  knowledge  of 
the  interest  of  plaintiff.  On  the  17th  of  June,  four  days  after 
Crandall  purchased,  he  and  the  defendants  entered  into  a  fur- 
ther contract  of  a  similar  character  with  the  last,  embracing  a 
larger  tract,  of  eleven  hundred  acres.    The  aaid  Orandall  and 
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the  defendants  then  borrowed  three  thousand  dollars  from  one 
John  Parrott,  with  which  they  commenced  working  said  minei 
and  took  out  ore  and  had  it  reduced  at  the  Guadalupe  Mine ; 
and  they  realized  from  it  forty  flasks  of  quicksilver;  and  dur- 
ing all  this  time  the  plaintiff  continued  to  work  in  the  mine. 

"The  plaintiff  worked  at  the  mine  from  about  the  first  of 
April,  1866,  the  time  when  he  entered  into  the  verbal  contract 
with  the  defendants,  until  the  2l8t  of  July,  1865,  not  as  a 
hired  laborer,  but  under  said  verbal  contract  with  said  defend- 
ants; and  during  that  time  he  received  from  said  defendants 
sixty  dollars,  fifty  of  which  were  given  to  him  when  they  and 
the  said  Crandall  had  borrowed  three  thousand  dollars  as 
already  stated;  and  the  other  ten  dollars  were  handed  to  him 
on  the  8d  of  July,  1865,  to  enable  him  to  enjoy  the  'Fourth 
of  July.'  The  plaintiff,  when  he  received  this  money,  took 
it,  stating  to  the  defendants  that  he  did  so  on  account  of  the 
share  he  had  with  them  in  the  mine,  and  not  in  payment  for 
his  work.'* 

''At  the  time  of  the  commencement  of  this  suit  the  defend- 
ants had  no  property  except  their  interest  in  the  mine  and 
lands  in  controversy." 

"  The  ores  taken  from  the  mine  were  sent  to  the  Guadalupe 
Mine  to  be  reduced,  as  stated  in  the  within  finding  of  fact,  as 
security  for  the  payment  of  the  money  advanced  by  Parrott  to 
Crandall  and  the  defendants.'' 

Implied  trust  in  purchase  of  mining  ground  hy  a  partner. 

Upon  this  state  of  facts,  the  plaintiff  fully  performed  his 
part  of  the  agreement,  and  became  entitled  to  one  third  of  the 
interest  claimed  by  defendants,  that  is  to  say,  one  third  of  two 
thirds  of  the  whole  interest  in  the  mining  claim — ^Brodie  hav- 
ing at  the  boning  one  third,  and  the  defendants  two  thirds. 
After  developing  the  mine  and  proving  its  value,  the  plaintiff 
and  defendants,  for  the  greater  security  and  the  enhancement 
of  the  value  of  their  enterprise,  agreed,  if  possible,  to  lease  or 
purchase  from  the  owners  the  land  upon  which  the  mine  was 
situate,  and  one  of  them  was  authorized  to  make  the  lease  or 
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purchase  from  the  Famsworths,  for  the  benefit  of  plaintiff  as 
vfell  as  defendants.  But  the  lease  and  purchase  were,  in  bad 
faithy  made  in  the  name  of  the  defendants  alone.  There  can 
be  no  doubt  that  the  interest  thus  acquired  in  the  name  of 
defendants^  to  the  extent  of  one  third  of  the  whole  interest  to 
which  they  were  entitled,  was  held  by  them  in  trust  for  the 
plaintiff.  ISTor  does  it  make  any  difference  that  defendant  sold 
an  interest  to  Crandall  without  notice  of  plaintiff's  rights,  and 
that  they  increased  the  value  of  the  purchase  by  a  further 
contract  with  the  Famsworths.  The  defendants  oould  dispose 
of  their  own  interest,  but  they  were  not  authorized  to  sell  that 
9f  plaintiff,  and  after  the  sale  to  Crandall  there  was  still  suffi- 
cient left  in  the  names  of  the  defendants  to  satisfy  the  claim 
of  plaintiff,  and  as  these  contracts  of  lease  and  purchase  were 
made  in  the  names  of  defendants,  in  bad  faith,  the  law  im- 
presses upon  them  a  trust  in  favor  of  plaintiff  to  the  extent  of 
his  interest  under  the  agreement.  The  plaintiff  continued  to 
work  on  under  and  in  pursuance  of  his  agreement  till  July 
21st,  1865,  long  after  the  date  of  the  last  purchase,  and 
after  said  purchases  said  defendants  paid  over  to  ^d  plaintiff 
the  sum  of  sixty  dollars,  def^idants  knowing  that  plaintiff  re* 
ceived  it  at  the  time  as  a  part  of  his  share  of  the  profits,  and 
not  as  a  payment  for  his  labor.  The  plaintiff,  by  reason  of  his 
interest  acquired  under  the  agreement  with  defendants,  as  be- 
tween him  and  them,  is  entitled  to  a  corresponding  share  of 
the  profits  of  the  mine.  And  this  necessarily  entitles  him  to  an 
account  He  is  also  entitled  to  a  conveyance  of  .<me  third  of 
the  interest  in  the  mine  originally  held  by  the  two  defendanta, 
and  one  third  of  two  thirds  of  the  interest  acquired  by  Ae  two 
contracts  entered  into  between  the  defendants  and  the  Pams- 
worths,  and  the  defendants  and  Crandall  and  the  Famsworths. 
The  facts  showing  the  plaintiff's  rights  are  all  set  out  in  the  com- 
plaint, and  the  prayer  of  the  complaint  is  broad  enou^  to 
cover  all  lie  relief  to  which  the  plaintiff  is  entitled,  and, 
whether  the  arrangement  is  called  a  partnership  or  not,  we  see 
no  reason  why  the  relief  might  not  be  granted  in  this  suit,  if 
all  the  parties  interested  had  been  before  the  (Sburt 
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Parlies  in  action  to  dissolve  mimng  partnership. 

The  contest  as  to  the  right  of  the  plaintifF  to  the  interest 
claimed,  and  his  share  of  the  profits,  seems  to  be  between  the 
plaintiff  and  defendants  alone.  Plaintiff  has  no  agreement 
with  Brodia  Defendants  and  Brodie  had  a  claim  to  the  mine 
and  the  possession  of  the  land,  each  holding  an  equal  share, 
also  some  sort  of  an  agreement  to  explore  and  develop  it.  A 
sub-contract  was  then  entered  into  between  defendants  and 
plaintiff,  by  which  plaintiff  was  to  devote  his  skill,  time  and 
labor  to  the  enterprise,  and  in  consideration  thereof,  they  were 
to  furnish  provisions  and  tools,  and  share  their  interests 
equally  with  him.  Brodie  had  nothing  to  do  with  this  sul>- 
oontract  It  concerned  plaintiff  and  defendants  alone,  conse- 
quently Brodie  had  no  interest  in  the  litigation,  so  far  as  the 
establishment  of  plaintiff's  right  is  concerned.  What  became 
of  Brodie's  interest  after  the  development  of  the  mine  does 
not  appear,  yet  he  does  not  seem  to  have  figured  in  the  mat- 
ters relating  to  the  leases  and  conditional  purchases  from  the 
Pamsworths,  or  in  anything  subsequent  to  striking  the  ledge. 
If  Brodie  still  has  an  interest^  and  an  account  is  to  be  taken, 
the  association  dissolved  and  the  interests  severed,  as  prayed 
for,  Brodie  and  Crandall  are  necessary  parties,  for  this  branch 
of  the  relief  sought  could  not  be  granted  without  affecting 
their  interest.  They  are  necessary  parties  in  taking  an 
account.  It  would  be  impossible  to  ascertain  what  share  of 
profits  would  faU  to  the  two  thirds  interest  originally  held  by 
the  defendants  without  taking  an  account  as  to  the  whole.  It 
is  txue  that  no  objection  was  taken  in  the  Court  below,  on 
the  ground  of  defect  of  parties,  and  the  suit  need  not  therefore 
necessarily  be  defeated;  but  it  is  one  of  those  cases  provided 
for  in  section  seventeen  of  the  Practice  Act,  where  it  turns 
out  upon  the  trial  that  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence  of  other  parties, 
and  the  Court  is  authorized,  of  its  own  motion,  to  order  them 
to  be  brou^t  in  before  a  final  disposition  of  the  ease.    If  the 
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plaintiff  insists  upon  an  account  and  final  settlement  of  the 
affairs  of  tlie  concern  when  the  case  goes  back^  it  appears  to 
ufi^  from  the  record  as  presented  here,  that  it  will  be  necessary 
for  the  Court  below  to  order  the  other  parties  to  be  brought 
in^  in  order  that  they  may  have  a  hearing,  so  far  as  their  inter- 
ests are  concern^.  If,  however,  the  plaintiff  is  content  with 
a  judgment  establishing  his  right  and  for  a  conveyance  of  the 
interest  to  which  he  is  entitled,  we  see  no  reason  why  he  may 
not  waive  any  relief  which  requires  the  presence  of  other  par- 
ties, and  have  the  relief  indicated  awarded  on  the  record  as  it 
now  stands.  Perhaps  a  separation  of  the  interests  of  the 
plaintiff  from  that  of  defendants  would  afford  sufficient  protec- 
tion to  the  plaintiff  without  in  any  other  respect  interfering 
with  the  association. 

Judgment  reversed  and  cause  remanded  for  farther  proceed- 
ings in  the  Court  below. 


RUDOLPH  STEINBAOH  v.  JOSEPH  H.  MOORE  ei  db. 

Qbart  nr  Pubblo  bt  GorauroB  aw  CALaownAs — ▲  elmlm  to  land  In  a  poMo 
under  a  grant  made  by  the  Goremor  of  Califomto  before  iti  cession  to  the 
United  States,  was  not  a  oonTeyanee  in  fee  of  land  In  severalty,  so  aa  to 
axcnse  Its  presentation  for  eonflrmatlon  to  the  Board  of  Und  Owmtwfonwa 
appointed  under  the  Act  of  Congress  oZ  March  8d,  1851. 

Whbn  UJixiCAif  OBA2VT8  COHTBTBD  PssFBCT  TiTLB. —  A  title  to  land  derived 
by  grant  from  the  OoTemor  of  California  before  Its  cession  to  the  United 
States,  was  not  a  perfect  title  so  as  to  sxcose  Its  presentatloB  to  the  Board 
Of  Land  Commissioners,  while  any  farther  act  was  required  on  the  part  of 
the  Mexican  GoTemment,  or  that  of  the  United  States  as  Its  successor,  In 
order  to  inrest  the  claimant  with  the  entire  legal  title  to  and  absolute  poa- 
session  of  the  spedfle  lands  granted. 

0BA.]fT  OF  "FOUB  Hundred  Vabas.'*  —  A  grant  of  land  of  "foor  hvndred 
▼aras"  by  the  Mexican  Government  Is  understood  to  mean  four  hundred 
Taras  square,  unless  the  description  Is  contn^led  by  other  parts  of  the  grant 
requiring  a  difTerent  form  for  the  land  granted. 

ICssiCAN  Gbamt  Impbbfbct. —  When  a  survey  or  juridical  possesslfA  by  com- 
petent authority  was  requisite  in  order  to  attach  a  Mexican  grant  of  land 
to  any  specific  tract  of  land,  the  grant  was  Inchoate  or  Imperfect 

Caaaa  Asvibhbd.— Loots  ▼.  Olork,  18  Cal.  S86»  and  20  OH.  887;  and  Aro«p» 
T.  0011  Fnmciaeo»  16  Cal.  451,  alBrmed. 

Appeai.  from  the  District  Court,  Fifteendi  Judicial  District. 
City  and  Oounty  of  San  Francisooi. 
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This  "was  an  action  to  recover  possession  of  a  tract  of  land 
in  San  Francisco,  bounded  on  the  north  by  Tracej  street,  on 
the  east  by  Mission  street^  on  the  south  by  Centre^  street,  and 
on  the  West  by  Guerrero  street  The  plaintiff  averred  in  hie 
oomplaint  that  on  the  18th  day  of  February,  1859,  he  was 
seized  in  fee  of  the  demanded  premises,  and  that  the  defendants 
ousted  him  on  the  same  day,  and  prayed  for  judgment  for  pos- 
session. The  defendants  answered  severally,  denying  the  alle- 
gations of  the  complaint,  and  setting  up  title  in  themselves. 

The  plaintiff,  on  the  trial,  to  sustain  his  allegation  of  owner- 
ship, offered  in  evidence  the  petition  of  Boberto  T.  Kidley  to 
Juan  B.  Alvarado,  Governor  of  Alta  California,  for  a  grant, 
the  decree  of  reference^  the  mforme  of  the  Justice^  and  the 
concession  by  the  Governor,  which  papers  were  admitted  to 
be  correct,  and  of  which  the  following  were  admitted  to  be  cor- 
rect translations: 

Most  Excellent  Oovernor  of  (he  Calif orrUas: 

Boberto  T.  Bidley,  a  Mexican  by  naturalization,  a  resident 
in  San  Francisco,  presents  himself  before  your  Excellency  and 
says: 

That  intaiding  to  establish  himself  in  tihe  ex-Mission  of 
Dolores,  he  solicits  of  your  Excellency  that  there  be  conceded 
to  him  in  said  ex^Mission  a  ruined  house  by  the  name  of  Juan 
Prado  (already  deceased,)  in  order  that  he  may  repair  it>  with 
fifty  varas  to  the  ea^  of  said  house,  and  four  himdred  varas 
between  the  house  and  the  artilleiyman  Qomez  and  the  Estero, 
in  order  to  form  his  sowing  ground,  eta 
«  I  hope  then  to  receive  this  benefit  from  your  Excellency  in 
consideration  of  having  been  a  long  time  in  the  country,  and 
of  having  served  in  such  capacity  as  the  Departmental  Gov- 
ernment has  placed  me  in. 

From  your  Excellency,  then,  I,  the  undersigned,  pray  to 
receive  this  grace  and  favor.  Not  written  on  sealed  paper,  as 
I  have  noneu  Swearing  that  this  is  not  done  in  malice,  and 
that  whidi  is  necessary,  ete. 

San  Frtmcisco,  Februaiy  Stfa,  1841. 

(Signed:)  Bobxbto  T.  Ridut. 
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Monterey,  February  12th,  1841. 
Let  the  Juez  de  Paz  of  San  Francisoo  report  if  the  inter- 
ested party  possesses  the  necessary  requisites  to  be  attended 
to,  and  whether  the  land  petitioned  for  pertains  to  any  indi- 
vidual. 

(Signed:)  Alvabajkk 

JuzoADO  BB  Paz  of  Sav  Pkancisoo, 
February  16th,  1841. 
In  view  of  the  foregoing  superior  decree  in  relation  to  the 
demand  for  information,  I  will  say  that  the  petitioner  possesses 
the  necessary  requisites,  and  diat  that  which  he  solicits  is  un- 
granted  and  does  not  pertain  to  any  particular  jyerson;  and  if 
your  Excellency  should  deaiTe  to  do  him  that  favor,  you  may 
do  so  according  to  your  judgment 

(Si^^ed:)  P.  GuEBSSRa 

MoNTEKBT,  March  20th,  1841. 

In  oonformiity  with  iKe  request  of  the  interested  party,  and 
in  consideration  of  his  merits  and  the  services  which  he  has 
rendered  to  the  Departmental  Government,  there  is  conceded 
to  him  the  house  petitioned  for  in  the  new  Pueblo  of  Dolores, 
making  use  at  the  same  time  of  the  four  hundred  varas  of  land 
for  cultivation. 

With  this  decree  die  interested  party  will  present  himself 
to  the  Judge  of  San  Francisco,  who  will  bear  in  mind  thia 
adjudication  in  the  reports  that  may  be  asked  of  hini  in  rela- 
tion to  the  concessions  in  said  pueblo. 

Thus  I,  Juan  B.  Alvarado,  Constitutional  Governor  of  the 
Department  of  the  Califomias,  command  and  sign. 

Juan  B.  Axvaxaikk 

The  defendant  objected  to  their  admissibilily  in  evidoice, 
oh  the  ground  that  the  said  claim  had  not  been  presented  to 
the  Board  of  Land  CSommissioners,  and  because  the  alleged 
grant  did  not  convey  any  estate,  but  was  a  m«re  periiiission  for 
a  temporary  occupation. 

The  Court  sustained  the  objection.  The  plaintiff  was  non- 
suited, and  appealed  from  an  order  denying  a  neW  triiaL 
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The  other  facts  are  stated  in  the  opinioiL  of  the  Court» 
B,  8.  Brooks,  for  Appellant 

The  grant  in  question  conveyed  not  an  equity  but  a  legal 
right.  Whether  the  right  conveyed  was  a  fee  or  a  lesser 
estate^  the  right  was  a  legal  and  not  an  equitable  one*  It 
was  not  imperfect  nor  inchoaie.  It  did  not  look  to  or  contem* 
plate  and  further  a  future  step  to  make  it  perfect  or  complete; 
and  therefore  it  was  beyond  the  rea^  of  Congrtess  and  not 
within  the  jurisdiction  of  the  Land  Commissioners. 

For  seven  hundred  years,  during  the  continued  wars  in 
Spain  between  the  Spanish  and  Moors,  all  lands  in  the  king- 
dom were  divided  into  ^^  territoria/'  The  walled  town  or 
castle  was  in  the  centre.  All  people  were  by  law  compelled, 
to  live  in  the  town,  and  forbidden  to  live  in  the  open  country. 
The  ierritorium  was  divided  into  proprios,  aolares,  ejidos, 
pasios,  dehesas,  and  monte.  The  proprios  belonged  to  the  town 
as  its  proper  severalty.  The  solares  belonged  to  their  respect-: 
ive  owners  in  severalty.  The  residue  of  the  territoriam — 
ejidos,  pa^toa,  and  dehesas — belonged  to  the  members  of  the 
community  as  community  property.  This  system  was  a  necessitv 
of  the  state  of  the  country.  When  the  necessity  ceased  it  be- 
came proper  that  the  system  should  cease  in  Spain.  Accord* 
ingly,  it  was  determined  that  these  lands  should  be  reduced  to 
private  ownership,  and  for  this  purpose  that  they  should  ^be 
partitioned  between  the  tenants  in  common,  the  members  of 
the  community.  At  differ^it  times  this  act  was  performed 
by  different  officers  or  commissioners,  appointed  by  the  gov- 
ernment; not  necessarily  or  usually. by  the  officers  of  the  town. 
The  act  was  never  called  or  spoken  of  or  charaotprized  as  a 
ffrant  or  concession,  but  as  a  partition  among  the  owners  of 
common  property,  giving  to  each  one  his  share  in  severalty* 
This  act  was  called  ^' repartiamento/' 

These  changes  took  place  about  the  time  of  the  discovery 
of  America.  As  the  colonists  there  were  surrounded  by 
Indiana^  the  situation,  was  very,  like  that  of  Spain  during  the 
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civil  wars,  and  it  was  natural  that  the  system  which  they  had 
been  accustomed  to  for  seven  centuries  should  be  carried  with 
them  to  the  new  world.  Accordingly^  each  settlement  in  the 
new  world  was  decreed  its  territorium  of  four  leagues.  This, 
except  the  proprios  and  sohres,  was  **  Community  property.** 
In  California  these  settlements  were  Missions. 

Spain  decreed  that  this  community  property  should  be  re- 
duced to  private  property.  Mexico,  when  she  became  inde- 
pendent, renewed  the  decree.  The  general  government  and 
territorial  or  departmental  government  adopted  various  meas- 
ures and  regulations  for  carrying  out  this  object 

Figueroa  decreed  that  the  Missions  should  be  secularized, 
August  17th,  1833.  By  article  five  of  his  provisional  rules 
for  the  secularization  of  the  Missions,  it  was  provided,  '^To 
every  individual  head  of  a  family,  and  to  all  those  above 
twenty-one  years  of  age,  although  they  have  no  family,  a  lot 
of  land  for  cultivation,  (suerte,)  whether  irrigable  or  otherwise, 
of  not  exceeding  five  hundred  varas  square  nor  less  than  one 
hundred,  shall  be  given  out  of  the  common  lands  of  the  Mi3si<»i. 

These  lands  had  always  been  treated  as  conununity  prop- 
erty. It  was  not  a  grant,  but  a  repartiamento — partition.  It 
partook  rather  of  the  nature  of  a  judicial  act  The  duty  of 
making  this  partition  is  not  assigned  to  any  particular  func- 
tionary. The  Governor  might  well  perform  it  By  the  new 
Constitution  of  Mexico  this  function  is  confided  to  the  Prefect, 
who  is  not  a  town  officer.  It  was  not  a  grant  made  nnder  the 
colonization  laws.  It  was  not  subject  to  any  conditions  what- 
ever. It  was  not  an  equity,  but  a  legal  right,  and' the  assign- 
ment of  a  lot  of  four  hundred  varas  out  of  the  community 
property  to  one  of  the  community,  vested  in  him  the  fee- 
Such  a  title  needed  no  act  of  Mexico  or  the  United  States  to 
make  it  good.  The  change  of  government  in  no  wise  affected 
.it.  Congress  had  no  power  over  it.  The  Act  of  Congress 
made  no  provisions  for  submitting  such  a  claim  to  the  Board 
of  Land  Commissioners,  but  expressly  excluded  it  (Minium 
v.  Brower,  24  CaL  644;  Fairfax  Dev.  v.  Hunler^s  Lessees,  7 
Cranch.  603;  Society,  etc  r.  New  Haven,  8  Wheat  464; 
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Soulard  v.  United  States,  4  Pet  611,  512;  United  States  v. 
Arredondo,  6  Pet.  712,  735,  742 ;  Henderson  v.  Poimdexler,  12 
Wheat  536 ;  United  States  v.  OlarJee,  8  Peters,  449 ;  Delassua 
V.  United  States,  9  Peters,  183 ;  City  of  New  Orleans  v.  Amos 
d  Cuctdhi,  9  Peters,  236 ;  Mitchell  et  al  v.  The  United  States, 
9  Peters,  734;  United  States  v,  Fernandez,  10  Peters,  305; 
Smith  V.  United  States,  10  Peters,  896;  Machay  v.  United 
States,  10  Peters,  842 ;  Strother  v.  Lucas,  12  Peters,  436,  436; 
United  States  v.  Kingsley,  12  Peters,  484;  Oareia  v.  Lee,  12 
Peters,  619;  McDonough  v.  TTtniawwon,  8  How.  706;  7an- 
derslice  v.  Hanks,  3  Cal.  27 ;  Fem«  v.  Goover,  10  Cal.  598 ; 
Waferman  v.  Smith,  18  Oal.  411 ;  Teschemucher  et  al.,  Ezecur 
tors  ▼.  Thompson,  18  CaL  11 ;  Moore  v.  Wiifcirwon,  18  OaL  486, 
487;  Oreen  v.  Little,  8  Oranch.  247;  United  States  v.  PtZfenn 
rf  al.  18  How.  10;  Frcmon*  v.  United  States,  17  How.  667; 
United  States  v.  PeraUa,  19  How.  848;  2^e«e  <6  Vallejo  ▼. 
Ofarfc,  8  Cal.  17;  Ghmn  v.  Ba<e«,  6  CaL  271 ;  Morton  v.  Folger, 
15  Cal.  277;  Seaward  y.  Mabhott,  16  Oal.  806;  Cornwall  v. 
Culver,  16  Cal.  423;  £t7e^  v.  Het8&,  18  OaL  198;  Soto  y. 
fitzeier,  19  CaL  87.) 

Patterson,  Wallace  A  Stow,  for  Ilespondeiita. 

If  the  grant  relied  on  by  plaintiff  was  issued,  the  granted 
premises  were  no  longer  a  part  of  the  pneblo  land  of  San  Fran- 
cisco. The  confirmation  or  rejection  of  the  pueblo  claim,  there- 
fore, cannot  affect  the  status  of  such  grant,  because  it  is  not  ^  a 
grant  from  any  corporation  or  town,''  but  was  claimed  ad- 
versely to  the  pueblo.  (Section  14  of  tie  Act  of  March  3d, 
1851,  "to  ascertain  and  settle  the  private  land  claims,  etc;" 
see  E.  0.  Brown  v.  San  Francisco,  16  OaL  461.)  Hence,  the 
grant  offered  in  evidence  falls  within  secticm  eight  and  section 
thirteen  of  that  Act  "  And  all  lands  the  claims  to  which,  shall 
not  have  been  presented,**  etc.,  "shall  be  deemed,  held,  and 
considered  as  part  of  the  public  domain  of  the  United  States.*' 
(4  Howard,  458;  16  Id.  96;  18  Id.  126;  18  Id.  184;  8  Id. 
310;  21  Id.  426;  Strother  v.  Lucas,  12  Peters,  448;  11  How. 
202;  8  Id.  55;  19  Alabama,  386,  392,  893;  21  Howard,  477, 
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478. )  There  was  no  juridical  possession  —  no  .possession  taken 
—  no  location  or  demarcation  of  the  boundaries.  What  shape 
is  the  "  fifty  vara  to  the  east  of  said  house  ? "  Is  it  to  be  of  the 
width  of  the  house,  and  forming  a  parallelogram,  or  a  square  ? 
Is  the  house  to  be  in  whole  or  in  part  one  of  the  sides  of  the 
fifty  varas  ?  The  lands  solicited  are  **  a  ruined  house,  with  fifty 
varas  to  the  east  of  said  house,"  and  '^  four  hundred  varas  be- 
tween the  house  and  the  artilleryman  (zomez,  and  the  Estero." 
Under  the  description  it  might  be  located  certainly  in  two 
shapes,  and  the  Court  will  readily  perceive,  in  many  more,  de- 
pending upon  the  initial  point  The  location  of  the  four  hun- 
dred varas  is  somewhere  between  the  house  and  the  artillery- 
man Gtomez,  and  the  Estero.  What  distance  from  the  house, 
from  Gomez,  and  the  Estero,  is  certainly  indefinite.  Being  in- 
definite, it  is  an  ^'  inchoate  grant,^'  and  required  the  action  of 
the  political  department,  a  survey,  to  make  it  complete.  {Es- 
trada  v.  Murphy,  19  CaL  248.)  A  private  survey  would  not 
aid  plaintiff.  (  Waterman  v.  Smiih.)  "So  public  survey  can  be 
made,  the  survq^ng  department  being  only  authorized  to  survey 
confirmed  grants. 

WaUer  £  Moore,  also  for  Respondents. 

The  alleged  grant  was  at  best  an  imperfect  or  inchoate  claim ; 
an  equity,  to  be  ripened  into  a  legal  title,  only  through  con- 
firmation by  the  Land  Coimnission.  {Barry  v.  Qarnble,  8 
Howard,  33;  Le  Bois  v.  Bramell,  4  Howard,  449;  McCabe  v. 
Worthington,  16  Howard,  96;  Strother  v.  Lucas,  12  Peters, 
438.)  The  alleged  grant  being  imperfect  or  inchoate,  the  omis- 
sion to  file  the  claim  with  the  Land  Commission  absolutely  and 
forever  barred  the  claim.  The  land  was  thereby  forfeited  to 
the  claimant,  and  "is  to  be  deemed  and  held  as  part  of  the 
public  domain."  (Act  of  Congress  of  March  3d,  1851,  Sees. 
3  and  13;  Strother  v.  Lucas,  and  McCabe  v.  Worthington, 
above  cited;  Estr,ada  v.  Murphy,  19  Cal.  248;  Rico  v.  Spence, 
21  CaL  604;  Mintum  j.  Brower  el  als.,  24  CaL  644.)    . 
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By  the  Court,  Rhobxs,  J. : 

The  plaintiff  offered  in  evidence  the  pedtioo  of  Bidley  to 
Gb^iemor  Alvarado,  in  which  he  eolieited  that  there  might  be 
conceded  to  him  in  the  ex-Mission  of  Dolores  ^*  a  rained  honse 
by  the  name  of  Juan  Prado  (already  deceased,)  in  order  that 
he  may  repair  it,  with  fifty  varas  to  the  east  of  said  house, 
and  four  hundred  varas  between  the  house  and  the  artillery- 
man Oomez  and  the  Estero,  in  order  to  form  his  sowing 
ground,^'  etc. ;  and  he  also  offered  the  concession  of  the  Gov* 
emor,  by  which  there  was  conceded  to  the  petitioner  the 
^^  house  petitioned  for  in  the  new  pueblo  of  Dolores^  making 
use  at  the  same  time  of  the  four  hundred  varas  of  land  for 
cultivation."  The  plaintiff  admitted  that  the  claim  to  the 
land  mentioned  in  t^e  petition  had  not  been  presented  to  the 
Board  of  United  States  Land  Commissioners;  and  aa  that 
ground  the  defendants  objected  to  the  admission  in  evidence 
of  the  petition,  concession  and  the  accompanying  papers,  and 
they  were  excluded  by  the  Conrt  This  ruling  constitutes  the 
principal  ground  of  controversy  in  the  case. 

The  counsel  for  the  plaintiff  contends  that  the  action  of  the 
Governor  as  shown  by  the  petition  and  accompanying  papers 
offered  in  evidence  amounted  to  '^  a  repartiamento  —  a  proceed- 
ing in  its  nature  judicial,  a  partition  of  common  properly — 
conveyed  land  in  severalty  in  absolute  fee  to  Ridley;  was 
perfect  in  itself;  required  no  further  act  to  be  done  on  the 
part  of  the  Oovemment;  derived  its  existence  from  the  right 
of  the  pueblo;  did  not  reqnire  to  be  presented  to  the  Board 
of  Land  Commissioners,  and  was  not  within  their  jurisdiction.'* 

Mexican  grant  in  puehh. 

In  support  of  these  positions  the  counsel  has  filed  an  elabo- 
rate brief — showing  very  careful  research,  and  remarkable 
industry,  as  well  as  an  intimate  acquaintance  with  the  law 
relating  to  the  topics  treated  of — in  order  to  show  the  origin, 
nature,  force  and  effect  of  a  repartiamenlo;  and  for  this  pur- 
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pose  he  has  traced  the  origin,  history  and  nature  of  puebloB, 
and  the  nature  and  extent  of  their  oommunal  property,  from 
a  period  anterior  to  the  foundation  of  Borne,  down  through 
the  laws  and  customs  existing  during  the  successive  Gtovem- 
ments  of  Spain  and  Mexico^  to  the  colonization  of  California. 
The  purpose  of  this  is  to  show  that  the  grant  of  the  Qovemor 
was  only  a  partition  of  the  oonmum  lands  of  the  pueblo,  that 
the  grantee  held  in  severalty,  by  a  perfect  tide,  and  under 
and  by  title  derived  from  the  pueblo,  and  that  therefore  the 
Court  was  in  error  in  excluding  the  papers  offered  in  evidence^ 
on  the  groimd  that  the  claim  to  the  land  had  not  been  pre> 
sented  to  the  Board  of  Land  Commissionera  according  to  the 
eighth  section  of  the  Act  of  Congress  of  Mareh  Sd,  1851.  The 
very  able  argument  of  the  counsel,  supported  by  such  copioua 
citations  from  the  Spanish  laws  upon  the  points  diaeussed, 
would,  we  have  no  doubt,  have  been  of  service  to  the  Court 
in  considering  the  case  of  Leese  v.  Clark,  18  Cal.  535  and  20 
Cal.  387,  as  well  as  Brown  v.  San  Frandsoo,  16  CaL  461,  and 
Bart  V.  Burnett,  16  Cal.  530 ;  but  it  comes  too  late.  Mr.  Chief 
Justice  Field,  in  delivering  the  opinion  of  the  Court  in  Leeae 
V.  Clarhy  18  CaL  670,  says:  ''For  these  reasons  we  are  of 
opinion  that  the  Court  erred  in  its  construction  of  the  second 
provision  of  the  fourteenth  section,  and  that  the  fact  that  the 
premises  described  in  the  grant  of  Alvarado  and  patent  of  the 
United  States  were  town  lots  of  a  pueblo  existing  on  the  7tli 
of  July,  1846,  or  at  the  date  of  the  grant,  on  the  2l8t  of  May, 
1839,  did  not  exclude  the  claim  of  the  grantees  from  the  juri» 
diction  of  the  Board,  or  require  the  presentation  of  their  claim 
by  the  corporate  authorities.  It  is  only  where  lots  are  held 
under  concessions  from  such  authorities,  or  belong  to  the  pueblo^ 
that  the  daim  must  be  presented  as  required  by  the  fourteenth 
section.  Leese  and  Vallejo  did  not  hold  or  claim  under  any 
corporation  or  town,  but  directly  by  grant  from  the  Gk>vemor, 
and  their  claim  is  not  therefore  embraced  by  the  provisions  of 
the  section  in  question  when  that  section  is  properly  construed. 
It  was  a  claim  to  be  presented  under  the  ei^th  section  of  the 
Act;  it  waa  so  presented^  and  juriadiotion,  in  €fox  (pinion,  was 
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rightfully  taken  of  it  by  the  Board.**  And  the  Court  said 
that  a  similar  oonstruction  had  been  repeatedly  given  both  by 
the  Board  and  the  United  States  District  Court;  and  that  a 
denial  of  such  jurisdiction  at  that  day  ^^  would  lead  to  a  dis- 
turbance of  numerous  titles  and  injuriously  affect  vast  interests 
within  the  limits  of  the  city."  T^e  doctrine  of  that  case 
having  long  before  that  time  become  rule  of  property,  and  it 
then  being  so  clearly  aflSrmed,  we  do  not  now,  after  the  lapse 
of  five  years,  feel  at  liberty  to  re-examine  the  question.  Con- 
sequences still  more  serious  must  ensue  if  a  different  construe- 
tion  of  that  section  should  be  given;  and  we  axe  fuUy  justified 
on  this,  if  on  any  question,  in  invoking  the  doctrine  of  staire 
decisis. 

The  only  ground  npon  which  he  can  base  his  daim  to 
exemption  from  the  operation  of  that  clause  of  section  thirteen 
which  declares  that  ^'  all  lands,  the  claims  to  which  shall  not 
have  been  presented  to  the  said  Commissioners  within  two 
years  after  the  date  of  this  Act,  shall  be  deemed,  held  and 
considered  as  part  of  the  public  domain  of  the  United  States^" 
is  to  be  found,  if  anywhere,  in  the  fact,  as  allied  by  him, 
that  his  title  was  a  perfect  title  at  the  time  of  the  cession  of 
California,  and  according  to  the  principles  announced  in  Jfifir 
turn  V.  Brower,  24  Cal.  644,  was  not  subject  to  the  provisions 
of  the  Act  of  Congress,  and  liable  to  be  defeated  upon  the 
failure  of  the  claimant  to  present  his  claim  to  the  Board  of 
Land  Commissioners. 

Inchoate  Mexican  grant. 

The  defendants  do  not  controvert  the  principles  of  that  case, 
nor  does  the  plaintiff  deny  the  authority  of  the  numerous 
cases,  both  in  the  Supreme  Court  of  the  United  States  and  of 
this  State,  holding  that  claims  to  land  depending  upon  imper- 
fect titles,  must  be  presented  to  the  Board  of  Land  Commis- 
sioners for  confirmation,  according  to  the  provisions  of  the  Act 
of  Congress,  under  the  penalty,  in  case  of  failure,  of  having 
the  land  ^*  deemed,  held  and  considered  as  part  of  the  public 
domain  of  the  United  States.'* 
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.It  is  unnecessary  to  discuss  here  the  questions  considered  in 
Mintum  v.  Brower,  ot  to  define  a  perfect  title  derived  from 
the  Spanish  or  Mexican  Oovemment;  and  it  will  be  sufficient 
for  all  the  purposes  of  the  present  inquiry  to  say^  that  a  title 
derived  from  that  source  was  not  perfect  while  any  further  act 
was  required  on  the  part  of  the  Mexican  Government  or  that 
of  the  United  States,  as  its  successor,  in  order  to  invest  the 
claimant  with  the  entire  legal  title  to^  and  the  absolute  poesesr 
sion  of,  the  specific  ]ands  granted. 

The  land  granted  is  described  in  the  grant  only  by  reference 
to  the  petition,  and  it  is  therein  described  as  ''four  hundred 
varas  between  the  house  (the  ruined  house  in  the  ex-Mission 
of  Dolores,)  and  the  artilleryman  Gonxez,  and  the  Estero.'' 
The  words  "four  hundred  varas"  are  understood  to  mean  four 
hundred  varas  square,  unless  they  are  controlled  by  other  por- 
tions of  the  description  requiring  a  different  form  for  the  land 
granted,  and  such  is  the  usual  construction  of  similar  words 
when  found  in  Mexican  grants.  It  does  not  appear  from  the 
documents  offered  by  the  plaintiff,  by  any  reasonable  oonstruo- 
tion,  that  the  ruined  house  mentioned,  the  house  of  Gomez, 
and  the  Estero,  constituted  the  boundaries  of  the  four  hundred 
varas  intended  to  be  granted,  whether  the  same  was  taken  in 
a  ,  square,  or,  indeed,  in  any  other  form.  The  two  houses 
might  become  points  in  boundary  lines,  but  were  not  of  them- 
selves boundary  lines.  A  survey,  or  a  juridical  possession 
made  or  given  by  competent  authority,  was  requisite  in  order 
to  attach  the  grant  to  any  specific  tract  of  land — to  segregate 
the  particular  parcel  intended  to  be  granted.  (Strother  v. 
Jjucasy  12  Pet.  438 ;  Barry  v.  OambU,  8  How.  3S ;  MdCabe  ▼. 
Worthington,  16  How.  96.)  While  such  act  remains  to  be 
done,  the  grant  is  r^^arded  as  inchoate  or  imperfeoL  13ie 
same  difficulty  also  exists  in  leapeot  to  the  fifty  van  lot. 

Judgment  affirmed* 
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PETEB  COSGROVE  v.  CHAKLES.E.  JOHNSON  et  aia. 

Statbmsnt  on  Motion  fob  Nbw  Thxal.— A  ftatement  oo  motloii  lor  new 
trUl  win  not  be  regarded  onless  It  Is  agreed  to  t^  the  attorneys  of  tbe 
respectlTe  parties,  or  settled  and  authenticated  hy  the  Coort. 

Dismissal  of  AppmiLw— An  appeal  from  an  order  denying  a  neur  trtal  will 
he  dismissed  nnless  the  statement  la  agreed  to  by  the  attorneys  of  the 
respective  parties,  or  settled  and  authenticated  by  the  Court 

tonLBMSNT  OF  ▲  Statbmint  bt  trb  ConBT.—*  A  motion  by  the  morlng  party 
to  strike  out  the  other  party'a  proposed  amendments  to  his  statement  on  a 
motion  for  a  new  trial,  and  a  denial  thereof  by  the  Court,  la  not  a  settle- 
ment and    authentication  of  the  statement  by  the  Court. 

Tbbbb  Mun*  BB  ▲  Sbttlbd  Btatbmbnt  in  nn  Supbbicb  Ooitbt.— Without  a 
settlement  of  a  statement  on  motion  for  a  new  trial,  and  authentication  of 
the  same  In  the  Court  below,  there  Is  no  ease  upon  which  the  Supreme  Court 
can  act. 

Waitbb  of  Pbofbb  8TATBMB!tT.-^  By  agreeing  to  submit  a  motion  for  a  new 
trtal  without  the  statenMOt  baring  been  settled  or  anthtntlcated,  the  party 
resisting  a  new  trial  does  not  waive  his  right  to  objeet  to  the  want  of  a 
properly  authenticated  statement 

llANNBB  OF  MoTiNO  FOB  ▲  Nbw  Tbul^- XMscosslOB  of  tfao  manner  of  prepar- 
ing, engrossing^  settling;  |nd  amthentlcatlBg  a  stBteBient  on  motion  for  n 
now  triaL 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisoa 

Plaintiff  reooTered  judgment  in  the  Court  below,  and  de^ 
fendants  appealed  from  the  judgment  and  from  an  order  deny-^ 
ing  a  new  trial. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

E.  <£  C.  MeAUisUr,  for  Appellants,  argued  that  the  amend- 
ment proposed  by  plaintiff's  attorney  to  t£e  statement  of 
defendants'  attorney,  was  not  a  paper  ot  which  appellants  were 
requireil  by  law  to  take  any  notice,  and  therefore  no  settle- 
ment was  necessary,  and  the  proposed  statement  of  appellants 
constituted  the  statement  on  motion  for  a  new  trial,  and  that 
the  certificate  of  the  Judge  was  waived  by  the  submission  of 
the  motion  by  consent  of  parties. 

E.  A.  Lawrence,  for  Respondent,  argued  that  there  was  no 
statement  authenticated,  and  that  the  appeal  should  be  dis- 
missed;  and  cited  Baldwin  v.  Ferre,  23  Cal.  461 ;  Marlow  v. 
Marsh,  9  Cal.  259;  and  SJcilfnan  v.  Riley,  10  CaL  300. 
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By  the  Courts  Sanderson^  J. : 

At  the  hearing  a  preliminary  motion  was  made  to  dismiss 
the  appeal,  upon  the  ground  that  there  was  no  statement  in 
the  transcript,  either  agreed  to  by  the  parties  or  settled  and 
allowed  by  the  Judge.  Counsel  for  appellant  is  mistaken  in 
supposing  that  this  motion  was  decided  *in  his  favor  from  the 
bench.    The  motion  and  the  case  were  submitted  together. 

The  motion  will  have  to  be  sustained.  The  record  contains 
a  dtat)ement  on  motion  for  new  trial  as  proposed  by  iiie 
defendants;  also,  a  paper  in  which  the  plaintiff  proposed  to 
amend  such  statement  by  striking  out  a  part  of  it  and  insert- 
ing the  Reporter's  notes  of  the  evidence  and  proceedings  at  the 
trial.  From  certified  papers  not  contained  in  the  transcript 
but  filed  in  manuscript  at  the  argument,  it  appears  that  the 
defendants  moved  to  strike  the  plaintiff's  proposed  amendment 
from  the  files  of  the  Court,  upon  OQ[rtain  grounds  which  are 
not  material  to  the  present  purpose,  which  motion  was  denied. 

Passing  the  question  whether  these  manuscript  papers  can 
be  regarded  as  a  part  of  the  record  and  treating  them  as  such, 
the  defendants,  upon  a  denial  of  their  motion  to  strike  out, 
should  have  agreed  to  the  amendment  or  moved  the  Court  to 
settle  and  authenticate  the  statement  But  neither  was  done. 
On  the  contrary,  without  any  statement  being  agreed  to  by 
the  parties  or  settled  and  allowed  by  the  Judge,  the  motion 
for  a  new  trial  was  submitted  by  consent  to  the  Court,  and 
was  denied,  but  upon  what  ground  does  not  appear.  The 
Judge  may  well  have  denied  the  motion,  for  the  reason  that 
there  was  no  settled  statement,  and  from  aught  we  know  may 
have  done  so.  By  agreeing  to  submit  the  case  in  its  then 
condition,  the  plaintiff  waived  nothing,  or  if  he  did,  Ibe  appel- 
lants gained  nothing  by  the  waiver;  for  without  a  statement 
properly  authenticated,  there  is  no  case  upon  which  this  Court 
can  act.  It  is  the  statement  that  makes  the  case^  and  this 
Court  is  not  the  place  to  settle  it 

The  statute  prescribing  the  practice  in  motions  for  new 
trials  is  plain  and  simple,  and  there  would  seem  to  be  no  good 


Oot.^1866.]  BODLXT  V.   FSBOUSON.  511 


opinion  of  the  Ooart  —  Sanderton,  J. 


reason  why  cases  should  be  brought  to  this  Court  upon  a 
defective  record.  The  moving  party  prepares  his  statement 
and  submits  it  to  the  opposite  party.  If  satisfactory  to  him 
they  add  a  certificate^  which  they  sign,  that  it  is  correct  and 
agreed  to  by  them.  If  not,  he  proposes  amendmente  and  sub- 
mits them  to  the  moying  party,  and  if  they  are  accepted  by 
him  the  statement  is  then  engrossed  accordingly,  and  to  the 
engrossed  copy  a  certificate  is  added  and  signed  by  them  to 
the  effect  that  the  statement  ia  correct  and  agreed  to  by  them. 
If  they  cannot  agree  the  statement  and  proposed  amendments 
are  submitted  to  the  Judge,  who  allows  or  denies  according 
to  circumstances.  After  the  Judge  has  thus  determined  what 
shall  constitute  the  statement^  it  is  engrossed  accordingly  and 
a  certificate  added  to  the  effect  that  it  is  oonect,  and  if  not 
mgned  by  counsel  must  be  signed  by  the  Judge.  Kothing 
can  be  regarded  by  us  as  a  statement  which  is  not  autheaiti- 
cated  in  one  of  these  mode&  There  ia  nothing,  therefore,  in 
the  record  in  this  case  to  which  we  can  look,  except  the 
judgment  roll,  upon  which  no  errors  are  assigned* 
Appeal  dismissed* 


THOMAS  BODLET  v.  PAETHENIA  S.  FERGUSON  and 
MATHEW  FALLON  el  ak. 

CbitTBACT  or  liAKUSD  WoiCAif  TO  ooimT  Laitd. —  A  CoQFt  of  equity  wni 
compel  A  mftrrled  woman,  or  ber  granteee  wltb  notXee,  to  execute  a  contract 
to  convey  her  separate  estate,  aeqnlred  by  ber  before  the  cession  of  Cali- 
fornia, if  the  facts  axe  such  as  to  wanant  a  Court  of  equity  to  sive  relief. 

SiPABATi  Propkrtt  OF  Masbibd  Wohan. —  The  Act  ot  Apm  17tb,  1850,  de- 
fining the  rights  of  husband  and  wife,  does  not  apply  to  the  separate  prop- 
erty of  married  women  who  lived  in  this  State  and  acquired  sucb  property 
before  its  cession  to  the  United  States. 

Casb  Affibmbo. —  The  case  of  Jn^oldedy  y.  Jwm,  12  GaL  664.  alBrmed. 

Btidencb  to  pbotb  Contract  of  Mabribd  Woman. —  The  Act  of  April  16th, 
1850,  "  concerning  conveyances,*'  baa  no  bearing  upon  the  question  of  the 
character  of  evidence  by  whieb  tha  eentraet  of  a  married  woman  to  convey 
ber  separate  estate  may  be  proved. 

Bights  of  BiABRiBD  Woman  undbb  Civil  Law. —  Under  the  -dvll  law  a  married 
woman  could  contract  to  convey  ber  separate  property,  and  eonvey  it  witb 
tha  bar*  aaaent  of  her  buaband. 
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Bight  of  Masbied  Womam  Tp  Convbt  Sbfa^tb  Pbopebtt. —  The  treaty  bj 
which  CalifomUi  was  ceded  to  the  United  States  preserved  to  married  women 
then  living  in  this  State  aAd  owning  seiMirate  property  therein  the  right  to 
contract  to  convey*  or  to  convey,  soparate  property,  and  neither  the  Oon- 
•titutlon  nor  laws  of  this  State  can  deprive  them  of  that  right  or  unreason- 
ably interfere  with  Its  ^erclse. 

Btipbncb  ov  Mabbih>  Wohax*8  OotmACT  TO  OoirrsT  I<and. —  The  Act  of 
April  16th,  1850,  concerning  conveyances,  does  not  provide  tor.tnj  method 
by  which  the  contract  of  a  married  woman  to  convey  her  separate  estate 
mnst  be  evidenced,  nor  does  It  require  that  her  contract  to  convey  and  her 
eoBveysaice  of  snch  property  shall  be  execnted  hi  the  same  manner. 

Sbpabati  Estate  of  Habbibd  Wouak  acquisbd  bbfobb  1850< — A  married 
woman  who  resided  in  this  State  and  owned  separate  property  therein  before 
Its  cession  to  the  United  States,  may  convey  or  contract  to  convey  the  same 
without  any  restrictions  exoept  those  applicable  to  common  law  contraet% 
and  without  following  the  provisions  of  the  Aet  deflniiig  tlie  rights  eC 
husband  and  wife^  passed  April  17th,  1850. 

What  a  CoirrBACT  to  convet  Land  Pabses. —  A  contract  to  convey  land 
passes  the  equitable  fee  simple  title  to  the  grantee  and  his  heirs,  eveo 
If  it  runa  to  th^  grantee  alone,  and  not  to  the  grantee  aad  his  heln. 

WoBD  '*  HEtBS  '*  IN  Contract  to  convet  Land. —  The  feudal  doctrine  that 
the  fee  simple  passes  only  t^  a  deed  running  to  the  grantee  and  his  heirs^ 
does  not  extend  to  contracts  to  convey  land. 

Dbtense  set  uf  in  Answsb. —  Whether  an  answer  states  a  purely  legal  of 
an  equitable  defense,  must  be  determined  by  the  answer  itself,  and  not  from 
the  findings  of  the  Court 

Ahsweb  Containxno  both  Lboal  and  EQUiTABiiB  DaFflNSE.-— Aft  aBBwer  !■ 
an  action  of  ejectment,  where  both  parties  claim  under  a  common  grantor, 
which  sets  up  as  a  defense  a  legal  title  in  defendant,  and  also  a  verbal  con- 
tract made  by  plalntilTs  grantor  to  convey,  and  an  entry  under  and  a  subse- 
^^ent  purchase  by  plaintiff,  with  notice  oontaiBs  both  a  legal  and  equitaMo 
defeiise. 

JUBT  Trial  on  Equxtabui  DflniKSB  est  of  xh  Answeb. —  Where  the  answer 
contains  both  a  legal  and  equitable  defense,  the  Court  may  first  try  tho 
equitable  defense,  and  refuse  the  plaintiff  a  jury  tdal,  and  If  the  facts 
warrajDkt  it,  grant  thcf  equitable  relief  prayed  for. 

Apfbai.  from  the  District  Oourt,  Third  Judicial  District, 
Santa  Clara  County 

The  defendants  in  their  answer  set  up  as  an  equitable 
defense,  the  state  of  facts  found  by  the  Court  The  defendants 
moved  the  Court  to  try  and  determine  the  equitable  defense 
before  the  trial  of  the.  acdon  a;t  law;  The  plaintiff  objected, 
but  the  Court  granted  the  motion,  and  on  the  trial  the  defend- 
ants, offered  in  evidence  a  deed  of  the  demanded  premises, 
executed  on  the  24th  day  of  June,  1852  by  John  Gilroy  and 
Clara  Maria  Ortega,  his  wife,  to  Allen  and  Smith.    The  eon- 
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v^yance  was  to  Johii;B.  Allen  and  Ferdinand  A.  Smith,  with- 
out any  ^sertipn  of-l^e  words  "heirs  or  assigns."  The  deed 
was  acknowledged  before  a  Justice  of  tfee  Peace,  The  plaintiff 
objected  to  thp  deed  being  repeived  in  evidence,  because  the 
certificate  of  acknowledgment  by  the  Justice  of  the  Peace  did 
not  prove  its  e^ution  by  the  wife,,  nor  its  genuineness,  and 
because  the  Justice  had  no  authority  to  certify  to  the  acknowl- 
edgment of  a  married  woman  to  a  ponveyance  of  her  separate 
estate. 

The  Court  overruled  the  objection,  and  plaintiffs  excepted* 
There  was  a  subscribing  witness  to  the  deed,  who  was  then 
produced  by  the  defendants,  and  an  offer  was  made  to  prove 
that  the  subscribing  witness  saw  the  wife  execute  the  deed 
and  saw  her  deliver  it  The  plaintiff  objected  to  this  evi- 
dence, because  Mrs.  Gilroy  wa?  a  married  woman,  and  it  was 
not  competent  to  prove  the  execution  of  a  deed  by  which  a 
married  woman  conveyed  the  separate  estate  by  any  other 
evidence  than  a  certificate  of  acknowledgment  made  in  due 
form,  in  conformity  with  the  Act  of  April  17th,  1850,  defining 
the  rights  of  husband  and  wife.  The  Court  ov^srruled  the 
objection. 

The  plaintiffs  claimed  title  to  the  demanded  premises  under 
a  deed  made  September  27th,  1857,  by  John  Giboj  and  Clara 
Maria  Ortega,  his  wife,  to  Miguel  Gilroy,  which  was  acknowl- 
edged in  accordance  with  the  Act  of  April  17th,  1850,  defin- 
ing the  rights  of  husband  and  wife.  The  plaintiffs  claimed  that 
the  conveyance  to  Smith  and  Allen  was  void,  because  it  was 
acknowledged  by  a  Justice  of  the  P^ace.  The  Court  adjudged 
that  the  plaintiff  had  no  right  or  title  to  the  land,  and  that  the 
defendants  owned  it,  and  perpetually  enjoined  any  further 
prosecution  of  the  action  at  law  to  recover  possession.  The 
plaintiff  appealed  from  the  judgment  and  from  an  order  deny- 
ing a  new  trial 

The  other  facts  are  stated  in  the  opinion  of  the  Court 
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W.  T.  Wallace,  for  Appellant,  argued  that  the  ocmveyanoe 
from  Clara  Maria,  the  wife,  was  not  admissible  in  evid^ice  for 
any  purpose,  because  its  acknowledgment  was  certified  by  a 
Justice  of  the  Peace,  and  referred  to  the  sixth  section  of  the 
Act  concerning  husband  and  wife.  He  contended  that  said 
Act  applied  to  separate  estates  of  married  women  which  had 
vested  before  the  passage  of  the  Act  as  well  as  to  those  which 
vested  after  its  passage,  because  Artide  11,  Sec.  14,  of  the  Con- 
stitution provided  for  legislation  concerning  then  eiriffting  sep- 
arate estates,  and  the  Act  of  April  17th,  1850,  was  passed 
in  obedience  to  this  section.  He  argued  that  to  read  the  Act 
of  April  17th,  1850,  as  not  embracing  in  its  provisions  sepa- 
rate estates  of  married  women  theretofore  existing,  would  be 
to  make  the  husband  tenant  by  courtesy  of  the  wife  who  died 
leaving  issue,  and  would  also  entitle  the  wife  to  dower  in  the 
separate  real  estate  of  the  husband.  He  argued  also  that  the 
conveyance  to  Smith  and  Allen  only  passed  to  them  a  life  estate 
by  its  terms,  because  it  did  not  run  to  their  heirs,  and  that  Bod- 
ley  therefore  had  the  reversion  in  the  premises,  and  that  the 
judgment  was  erroneous,  because  it  pronounced  that  Bodlej 
had  no  interest  in  the  land. 

D.  P.  dc  A.  Barstow,  for  Bespondents,  argued  that  the  deed 
of  Gilroy  and  wife  to  Smith  and  AUen  was  good  as  a  legal 
defense,  because  the  twenty-first  section  of  the  Act  of  April 
16th,  1850,  authorized  Justices  of  the  Peace  to  take  and  cer- 
tify acknowledgments  of  married  women  without  making  any 
distinction  in  relation  to  their  separate  estate,  and  that  the 
Act  of  April  17th,  1850,  defining  the  rights  of  husband  and 
wife,  did  not  refer  to  the  conveyance  of  a  married  woman's 
separate  estate  acquired  by  them  before  the  passage  of  the  Act, 
and  that  therefore  a  married  woman  could  convey  her 
separate  estate  acquired  before  April  17th,  1850,  or  contract 
to  convey  the  same  without  any  other  restrictions  than  those 
imposed  by  the  Act  of  April  16th,  1850,  concerning  convey- 
ances; and  cited  Ingoldsby  v.  Juan,  12  Cal.  664.  They  also 
argued  that  if  the  construction  of  the  two  Acts  contended  for 
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was  not  sustained  by  the  Court,  that  neither  by  the  Constitu- 
tion nor  laws  of  this  State,  conld  any  restrictions  be  imposed 
on  the  sale  of  the  separate  property  by  married  women 
acquired  by  them  before  the  cession  of  California  to  the  United 
States. 

By  the  Courts  Shatter,  J.: 

This  action  is  brought  to  recover  the  possession  of  nine 
hundred  and  thirty-two  and  a  half  acres  of  land,  situate  in  the 
County  of  Santa  Clara  and  parcel  of  a  grant  of  one  league 
made  by  the  Mexican  Government  to  Clara  Maria  Ortega 
Gilroy,  in  the  year  1838,  she  being  then  and  since  the  wife  of 
John  Gilroy.  Both  parties  claim  under  Mrs.  Gilroy  —  the 
plaintiff  through  a  deed  executed  by  her  and  her  husband  to 
Miguel  Gilroy,  on  the  18th  of  November,  1858,  and  the 
defendants  through  an  alleged  equitable  title,  older  than  the 
admitted  legal  title  of  the  plaintiff. 

The  facts  found  by  the  Court,  in  so  far  as  th^  bear  on  the 
defendants'  equity,  are  as  follows:  "On  or  about  the  24th 
day  of  June,  1852,  said  Clara  Maria  Ortega  Gilroy,  with  the 
consent  and  co-operation  of  her  said  husband,  bargained  and 
sold  for  a  full  and  valuable  consideration  to  her  then  and  there 
paid  in  the  gold  coin  of  the  United  States,  to  J.  B.  Allen  and 
F.  A.  Smith  the  premises  described  in  the  complaint ;  ♦  ♦  ♦ 
jmd  at  the  same  time  full  and  complete  possession  thereof  was 
4uly  delivered  to  them  by  said  Gilroy  and  wife;  ♦  ♦  ♦  and 
from  that  time  to  the  commencement  of  this  action  the  said 
Allen  and  Smith,  and  the  defendants  Ferguson  and  Fellow, 
who  have  succeeded  to  all  the  rights  whidi  Allen  and  Smith 
acquired  by  said  purchase,  have  had  the  full,  quiet  and  peace- 
able possession  thereof  as  owners,  and  their  title  thereto  has 
leen  at  all  times  freely  acknowledged  and  confirmed  by  the 
«aid  Gilroy  and  wife.  ♦  ♦  ♦  That  Allen  and  Smith  put 
improvements  upon  the  land  of  the  value  of  ten  thousand  dol- 
lars and  upwards,  and  that  defendants,  who  succeeded  to  their 
title  in  1856^  entered  into  possession  in  that  year,  and  erected 
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dwelling  houses  and  fences,  planted  orchards  and  made  lasting 
and  valuable  improvements  thereon  at  a  further  oost  of  tesa 
thousand  dollars,  and  that  defendants  have  resided  upon  the 
premises  from  that  time  to  the  present  with  their  families, 
liaving  the  land  wholly  inclosed  with  a  substantial  fence." 
That  the  plaintiff  acquired  the  legal  title  in  1863  with  full 
notice  of  all  the  facts  constituting  the  defendants'  equity. 
That  the  land  at  the  date  of  the  plaintiff's  purchase  was  worth 
one  hundred  thousand  dollars,  and  that  the  consideratioii  paid 
by  him  was  little  more  than  nominaL 

There  can  be  no  doubt  that  the  findings  support  the  equita- 
ble defense  set  up  in  the  answer,  nor  that  they  entitle  defend- 
ants to  the  relief  prayed  for  therein.  «The  findings  show  a 
contract  to  convey  on  the  part  of  Mrs.  Gilroy,  to  which  coo- 
tract  her  husband  assented;  full  payment  of  the  purchase 
money;  possession  taken  by  the  vendees,  and  extensive  im- 
provements by  them,  and  by  the  defendants  who  daim  under 
them  by  assignment  Nor  do  we  understand  the  counsel  of 
the  appellant  to  contend  that  the  judgment  is  not  according 
to  the  legal  effect  of  the  facts  as  found.  The  error  complained 
of  is  that  Uie  facts  were  found  on  incompetent  testimony^  to 
the  admission  of  which  objection  was  made  at  the  triaL 

Proof  of  contract  of  married  womatk 

The  position  taken  by  counsel  is,  that  the  alleged  oontraet 
could  be  proved  only  by  an  instrument  in  writing  executed 
and  acknowledged  in  conformity  to  the  Act  of  April  17th, 
1850,  defining  the  rights  of  husband  and  wife.  This  position^ 
however,  is  not  te^;iable.  The  Act  of  April  17th  applies  cmly 
to  the  separate  property  of  women  married  subsequent  to  the 
passage  of  the  Act,  and  to  property  acquired  after  the  passage 
of  the  Act  by  women  married  before  its  passage  in  this  State, 
or  married  out  of  the  State  and  residing  and  acquiring  prop- 
erty in  it  thereafter.  That  was  one  of  the  points  determined 
in  Ingoldsby  v.  Juam,,  12  Cal.  564,  and  the  correctness  of  the 
decision  as  to  that  point  has  never  been  judicially  questioned* 
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The  case  -was  referred  to  as  anthority  in  Morris&n  ▼.  Wihon, 
13  Cal.  496;  and  in  Maclay  v.  Love,  25  Oal.  888,  it  waa 
treated  as  presenting  a  true  exposition!  of  the  statute.  The 
construction  given  to  the  Act  in  Tngoldshy  v.  Juan,  is  well 
borne  out,  in  our  judgment,  by  the  fourteenth  and  fifteenth 
sections;  but  if  we  regarded  the  question  as  a  doubtful  oney 
we  should  not  now  be  inclined  to  re-open  it. 

The  Act  of  the  16th  of  April,  1850,  "concerning  convey- 
ancee,"  has  no  bearing  upon  the  question  of  evidenoo  under 
consideration.  Mrs.  Gilroy,  under  the  civil  law,  waa  compe- 
tent to  'contract  to  convey  her  separate  property,  and  to 
convey  it,  with  the  bare  assent  of  her  husband,  (12  Cal.  664,) 
and  her  capacity  to  do  both  or  either  was  preserved  and  guarded 
by  the  treaty;  and  she  couJd  neither  be  deprived  of  the  power, 
nor  be  unreasonably  interfered  with  in  its  exercise  by  either 
statute  or  constitutional  provision.  The  Act  of  April  16th, 
185Q,  prescribes  a  method  by  which  married  women  can  con- 
vey their  separate  property,  but  it  points  out  none  in  which 
their  contracts  to  convey  must  be  made  or  evidenced.  Nor  can 
it  be  claimed  that  the  method  of  conveying  and  that  of  con- 
tracting to  convey,  were  intended  by  the  Legislature  to  be 
identical;  for  the  thirty-eighth  section  of  the  Act  expressly 
withdraws  executory  contracts  to  convey  from  its  operation. 
The  only  statute  in  this  State  bearing  upon  the  process  by 
which  a  woman — married  and  acquiring  separate  property 
anterior  to  the  cession — can  bind  herself  by  contract  to  con- 
vey, is  the  Statute  of  Frauds,  and  its  provisions  apply  in- 
differently to  all  persons  having  the  capacity  to  make  contracts 
of  that  character.  Cases  of  part  performance  of  contracts  to 
convey  are  excepted  from  the  operation  of  the  statute^  and  may 
be  proved  by  parol.    (Sec  10.) 

Power  of  married  woman  to  eordract. 

The  Act  adopting  the  oommxm  law,  passed  April  ISth, 
1850,  did  not  take  away  the  capacity  of  Mrs.  Gilroy  to  con- 
tract concerning  her  property,  for  that  would  be  to  make  the 
Act  paramount  to  the  treaty  and  the  Constitution;  and  her 
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capacity  being  given,  tlie  only  tests  to  wbidi  her  contraetB  can 
be  subjected  are  those  applicable  by  the  common  law  to  ooo- 
tracts  at  large. 

The  cases  of  Selover  v.  American  Bus,  Co.,  7  CaL  274,  Bar- 
rett  V.  Tewksbwy,  9  CaL  15,  and  Maclay  y.  Love,  were  all 
considered  as  following  within  the  Act  defining  the  ri^ts  of 
husband  and  wife,  and  were  determined  with  sole  reference  to 
its  provisions.  That  Act  not  only  preecribea  how  a  married 
woman  shall  convey,  but  dictates  a  special  process  in.  oon- 
formity  to  which  alone  she  can  contract  to  convey,  and  the 
numerous  cases  cited  by  counsel  from  other  States  were  d^ 
cided  under  statutes  containing  kindred  provisions 

It  is  a  matter  of  no  moment  that  the  contract  of  Hrs.  Gil- 
roy  as  found,  did  not  run,  in  terms^  to  Allen  and  Smitii  and 
their  heirs.  The  finding  is  that  she  bargained  and  sold  the 
land  to  them  for  a  full  and  valuable  consideration.  The  rule 
that  a  fee  simple  passes  only  by  a  deed  running  to.  the  grantee 
and  his  heirs,  was  of  feudal  origin ;  and  if  on  foot  in  this  State 
at  the  date  of  Mrs.  Gilroy's  contract,  it  must  be  considered  as 
operating  only  upon  cases  following  within  its  letter.  It  was 
long  since  settled  that  the  rule  was  not  applicable  to  dsvisee^ 
and  we  know  of  no  ground  upon  which  it  can  be  extended  to 
contracts  to  convey.  In  all  cases  of  contract  the  intention  of 
parties  is  to  be  determined  by  the  language  used,  taken  in  its 
ordinary  sense  unembarrassed  by  any  mere  technical  rales ;  and 
the  terms  of  the  contract  now  in  question  clearly  call  for  the 
largest  estate  that  can  be  had  in  land. 

Judgment  affirmed. 

Mr.  Justice  Rhodes  expressed  no  opinion. 

By  the  Court,  Shapteib,  J.,  on  petition  for  rehearing; 

Petition  for  rehearing.  The  petition  is  put  upon  the  ground 
that  the  judgment  should  be  reversed,  for  the  reason  that  the 
Court  erred  in  refusing  to  the  plaintiff  a  jury  trial  on  a  trav^ 
erse  of  the  answer,  inasmuch  as  the  answer  stated  a  legal  and 
not  an  equitable  defense. 
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Opinion  at  the  Court  on  Petition  for  Rehearing. 

Whether  the  answer  states  a  case  within  the  equity  juris* 
diction  or  not  must  be  determined  by  the  answer  itself.  Xo 
light  can  be  thrown  upon  the  question  by  referring  to  the 
position  that  counsel  took  in  argument,  or  may  have  failed  to 
take  in  this  Court  or  in  the  Court  below.  Nor  have  the  find- 
ings of  the  Court  any  bearing  upon  the  point.  The  answer 
meant  everything  before  the  trial  that  it  means  now. 

The  answer,  so  far  as  it  relies  upon  the  deed  of  Mrs.  Gilroy 
to  the  defendants'  grantors,  states  a  purely  legal  defense,  and 
if  it  stated  no  more,  there  could  be  no  question  of  the  plain* 
tiff's  right  to  a  jury  trial.  But  the  answer,  over  and  beyond 
the  legal  title  set  up  in  the  defendants,  sets  fortli  a  parol  con- 
tract to  convey,  with  a  view  to  the  due  execution  of  which 
the  unacknowledged  deed  of  Mrs.  Gilroy  was  given.  The 
terms  of  that  contract  are  fully  charged  in  the  answer — and 
the  entry  and  possession  of  the  vendees  imder  it — and  the 
costly  improvements  made  by  them  upon  the  land  —  and  the 
subsequent  purchase  of  the  plaintiff,  for  a  nominal  sum,  and 
with  full  notice  of  the  defendants'  transactions  on  the  land 
and  of  the  contract  under  which  they  and  their  grantees  en- 
tered, and  the  answer  winds  up  with  a  prayer  ^'that  Bodley 
may  be  decreed  to  have  no  title  in  said  premises  or  to  any 
part  jthereof ,  but  that  as  against  him  the  same  may  be  decreed 
to  be  the  property  of  the  defendants;  that  he  may  be  decreed 
to  hold  the  title  and  interest  if  any,  which  passed  to  him  by 
said  conveyance  from  said  Montgomery,  in  trust  for  them; 
and  that  he  may  be  decreed  to  convey,  by  a  good  and  sufficient 
deed,  all  said  title,  interest  or  claim  to  said  defendants  on 
demand,  and  that  their  title  to  said  premises  may  be  quieted, 
and  that  they  have  such  other  and  equitable  relief  as  may 
agreeable  to. equity."  That  these  allegations  disclose  an  equit* 
able  defense,  resting  upon  equitable  ownership,  is  undeniable. 
They  were  made  upon  the  theory  that  the  legal  title  was  or 
might  turn  out  to  be  in  the  plaintiff  instead  of  the  defendants, 
and  they  were  intended  to  burden  that  title  with  a  trust 
in  invitum  in  the  hands  of  the  plaintiff.  The  relief  asked 
for  is  equitable  altogether.     These  facts  not  only  demonstrate 
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the  quality  of  the  answer,  but  show  also  that  an  appeal  to 
the  equity  jurisdiction  was  a  prevision,  and  not  an  after- 
thought, of  the  defendants  or  of  the  counsel  by  whom  they 
were  represented.  That  the  Court  dealt  with  the  case  af  the 
trial  in  the  equity  aspect  of  the  answer  is  apparent  from  the 
circumstance  that  all  the  equitable  issues  were  fully  responded 
to,  and  though  the  decree  does  not  give  all  the  equitable  re- 
lief prayed  for,  nor  all  that  the  defendants  were  entitled  to, 
still  all  of  the  relief  given  was  equitable,  and  the  plaintiff  can- 
not complain  on  the  score  of  the  deficit  It  is  true  that  the 
Court  has  found  that  the  legal  title  was  in  the  defendants,  as 
charged  in  the  answer.  But  the  finding  does  no  harm,  and 
for  the  reason  that  the  charge  did  none.  The  special  defense 
was  drawn  with  a  law  aspect  and  with  an  equity  aspect.  Per- 
haps the  plaintiff  nught  have  compelled  the  defendants  to 
elect  on  which  of  the  two  aspects  they  would  go  to  trial,  but 
be  did  not.  In  the  end  the  defendants  voluntarily  elected  to 
take  equitable  relief,  based  upon  the  equitable  facts  found 
under  the  equity  aspect  of  the  defense.  Had  the  defendants 
elected  in  the  end  to  take  a  common  law  judgment,  based 
upon  the  finding  that  the  deed  referred  to  was  an  operative 
conveyance,  the  election  would  have  related  back  to  the  trial, 
and  the  judgment  would  have  been  reversed  on  the  ground 
that  a  trial  by  jury  was  claimed  and  improperly  denied. 
The  petition  is  denied. 


EL  DORADO  COUNTY  v.  THOMAS  DAVISON. 

Lbasi  or  Public  Rojld^ — A  Board  of  Saperrtoort  of  a  county  hate  no  author- 
ity to  conrert  a  pabllc  highway  Into  a  toll  road*  and  to  gnnt  to  an  tndl* 
▼idual  the  right  to  collect  tolla  of  persons  travelling  on  the  same. 

lliLBOAL  TO  COLLBCT  ToLLS  ON  PiTBLXC  BoiD. —  The  giant  by  a  Board  of  Snper- 
Tisors  to  an  tndlvldoal  of  a  right  to  collect  tnUa  on  a  paNle  road,  la  a 
grant  to  do  an  Illegal  act. 

A  Toll  Oatb  on  a  Pubuc  Highway  a  Ndibancb. —  A  toll  gate  erected  on  a 
public  highway  which  belongs  to  the  State  or  people,  la  a  nutsance,  and 
may  be  abated  as  soeh. 

In  Unlawful  OoNaiOBBATioN  Void.— The  grant  by  tha  Board  aC  SuperriaQtB 
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to  ftQ  Intflvldxiftl  of  a  fnuichlBe  to  collect  tolli  on  a  pabUc  road  as  n.  con- 
■ideratlon  for  hU  ]>romlse  to  pay  rent  tberefor,  li  an  unlawful  consideration, 
and  therefore  void. 
Acno^  ON  liBAste  -or  Public  Highway. —  An  action  cannot  be  maintained  on 
a  lease  to  collect  the  rent  which  an  indlridual  promises  to  pay  tn  considera- 
tion of  a  tfrant  to  him  by  the  Board  of  Superrlsors  of  a  franchise  to  collect 
tolls  on  a  public  highway. 

Appbai.  from  the  District  Oourt,  Eleventh  Judicial  District, 
El  Dorado  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

George  Q.  Blanchard,  for  Appellant,  ai^ed  that  the  lease 
granted  to  the  defendant  a  franchise,  to  wit:  the  right  to  col- 
lect tolls,  and  that  the  right  to  grant  a  franchise  was  vested 
alone  in  the  Legislature,  or  some  branch  of  the  government 
vested  by  the  L^slature  with  power  to  grant  the  franchise; 
and  cited  Bank  of  Augusta  v.  Earl,  13  Peters,  596 ;  Angel  & 
Ames  on  Cor.,  Sec.  4 ;  2  Washburn  on  Eeal  Prop.,  p.  19,  Sec 
2.  He  also  argued  that  the  Board  of  Supervisors  could  not 
perform  any  act  not  clearly  within  the  scope  of  its  del^ated 
authority,  and  that  the  power  to  grant  the  franchise  to  collect 
tolls  had  never  been  delegated  to  it;  and  cited  Bartram  v. 
Central  Turnpike  Co.,  25  Cal.  290.  He  also  argued  that  the 
contract,  being  unlawful,  was  not  binding  on  the  defendant; 
and  cited  Jackson  v.  Eartwell,  8  John.  426 ;  Belding  v.  Pitkin, 

2  Oaines,  149 ;  State  of  New  York  v.  Mayor  and  Aldermen,  etc., 

3  Duer,  144;  Boone  v.  City  of  TJtica,  2  Barb.  S.  C.  107;  1 
Espinasae,  12;  4  E.  D.  Smith,  570;  6  Hill,  27;  7  Hill,  887; 
2  Peters,  527 ;  De  Oroot  v,  Yaart,  Duzer,  20  Wend.  898. 

J.  0.  McOvllough,  for  Eespondent,  argued  that  the  appel- 
lant was  estopped  from  denying  the  title  of  the  lessor,  and 
could  not  defeat  the  lessor  of  his  remedy  for  rent.  He  argued 
that  this  was  so,  even  though  the  lessor  had  no  title,  or  what- 
ever title  he  had  was  acquired  by  wrong;  and  cited  1  Piatt 
on  Leases,  ^9\  Dezell  v.  OdeU,  3  Hill,  219;  King  v.  Stacey, 
1  Term  R  4 ;  Carpenter  v.  Thompson,  3  N.  H.  209 ;  Ingraham 
V.  Baldwin,  9  N.  Y.  45;  Binney  y.  Chapm^m,  6  Pick.  127. 
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He  also  argued  that  the  contract  was  not  malum  m  9e,  and 
that  the  lessee  could  not' set  up  its  illegality  as  a  defense;  and 
cited  Ntrrthampton  CounijfB  Appeal,  80  Penn.  805;  Inhabi- 
tants of  Waterlown  v.  White,  18  Mass.  iSL 

By  the  Court,  CtnuBKBT,  C.  J. ; 

On  the  3d  of  May,  1864,  the  members  of  the  Board  of 
Supervisors  of  El  Dorado  County  executed  under  their  hands 
and  seals  a  lease  granting  to  the  defendant  a  portion  of  the 
public  highway  known  as  and  called  the  Placerville  and 
Sacramento  Road,  situated  within  the  limits  of  El  Dorado 
County,  ^^  together  with,  all  and  singular,  the  tenemental 
hereditaments,  lands,  rights,  appurtenances,  franchises,  inmiu- 
nities  and  privileges  thereunto  in  any  wise  belonging,  to  have 
and  to  hold  the  same  unto  himself,  his  heirs  and  assigns ''  for 
the  term  of  three  years  from  and  after  the  Ist  day  of  June 
then  next,  and  further  granting  to  the  defendant  the  right  to 
erect  upon  the  line  of  the  road  described  toll  gates  and  to  ool* 
lect  tolls  from  persons  using  the  road  at  certain  specified  rates. 
In  consideration  whereof  the  defendant,  in  the  same  instru- 
ment, covenanted  and  agreed  to  keep  the  road  in  repair  and 
proper  condition  for  the  public  travel,  and  to  pay  to  the 
County  Treasurer  of  said  county  as  rent  one  hundred  dollars 
in  United  States  gold  coin  per  month  during  said  term  for  the 
use  and  benefit  of  said  county. 

The  plaintiff,  by  complaint,  averred  that  the  defendant 
entered  into  and  took  possession  of  the  portion  of  the  highway 
leased  to  him,  under  and  in  pursuance  of  the  instrument 
executed,  but  that  he  had  made  default  in  the  payment  of  the 
rent  reserved  according  to  his  covenant  and  agreement,  and 
that  by  reason  of  the  premises  he  was  indebted  to  the  plaintiff 
in  the  sum  of  six  hundred  dollars  in  gold  coin,  for  which  judg- 
ment was  demanded  against  him,  with  the  costs  of  the  action. 

The  defendant  demurred  to  the  complaint  on  the  following 
grounds ; 


Oct.,  1866.]     El  Doeado  County  9.  Davison.  523 

OpiAlon  of  tlte  Court  —  Cnrrey,  C.  !• 

First  —  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Second  —  That  the  plaintiflF  has  not  legal  capacity  to  sue. 

Third  *-—  That  the  complaint  is  ambiguous,  unintelligible  and 
uncertain. 

The.  demurrer  was  overruled  and  leave  granted  to  answer. 
The  defendant  answered,  and,  besides  controverting  the  allega- 
tions of  the  complaint,  he  averred  that  the  road  was  a  public 
highway,  and  so  had  been  for  more  than  ten  years  —  and 
during  that  time  it  had  been  used  and  enjoyed  by  the  publio 
as  such;  and  that  the  plaintiff  never  had  any  authority  or 
control  over  the  same  to  lease  it  or  grant  any  franchise  for  the 
same;  and  also  that  the  contract  entered  into  was  without 
any  consideration  to  support  it,  and  was  unauthorized  and 
void. 

The  cause  was  tried  before  the  Court  without  a  jury,  and  a 
judgment  rendered  in  favor  of  the  plaintiff  for  the  sum  of  six 
hundred  dollars,  besides  costs. 

The  appeal  in  the  case  is  from  the  judgment,  and  also  from 
the  order  made  overruling  the  defendant's  motion  for  a  new 
triaL 

Leasing  of  highway  hy  Board  of  Supervisors. 

From  the  record  it  appears  that  the  portion  of  the  road 
described  and  leased  to  the  defendant  was  a  public  highway, 
and  the  only  question  which  is  necessary  to  be  decided  is  in 
relation  to  whether  the  contract  entered  into  by  the  Super- 
visors on  the  one  part  and  the  defendant  on  the  other  is  legal 
and  binding  or  null  and  void  because  of  the  total  want  of 
authority  on  the  part  of  the  Board  of  Supervisors  to  make  the 
grant  expressed  in  the  deed,  and  because  the  subject  matter  of 
it  was  ill^aL 

The  Board  of  Supervisors  are  a  municipal  body,  having 
no  powera  except  those  expressly  granted  by  the  soverign 
authority,  or  which  are  necessary  to  the  exercise  of  the  powers 
granted  in  terms.  There  is  no  Act  of  the  Legislature  of  this 
State  which  invests  the  Board  of  Supervisors  with  authority 
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to  convert  a  public  highway  into  a  toll  road,  and  to  grant  ^to 
an  individual  the  right  to  collect  tolls  of  persons  travelling 
the  highway.  A  toll  gate  erected  upon  a  highway  which 
belongs  to  iJie  State  or  the  people  thereof  is  a  nuisance,  and 
might  be  abated  as  such.  The  grant  to  the  defendant  was  to 
do  an  illegal  act  The  consideration  which  was  the  ground 
of  the  defendant's  promise  to  pay  one  hundred  dollars  a  month 
for  the  franchise  attempted  to  be  granted  was  unlawful,  and 
was  therefore  void.  (17.  8.  Bank  v,  Owens,  2  Peters,  638.) 
As  between  the  parties  the  defense  interposed  by  the  defend- 
ant may  reflect  no  credit  upon  him,  because  he,  as  well  as  the 
Supervisors,  was  a  party  to  a  contract  having  for  its  object  to 
exact  from  the  travelling  public  a  compensation  which  could 
not  be  lawfully  demanded.  The  question  is  not  whether  the 
defense  is  conscientious  and  justifiable  as  between  the  parties. 
It  is  not  for  the  sake  of  the  defendant  that  the  defense  is 
allowed  to  prevail,  but  it  is  upon  the  general  principle  that  a 
contract  which  is  void  on  the  ground  that  it  is  illegal  cannot 
be  made  the  basis  of  a  recovery  in  a  Court  of  Justice.  In  such 
cases  the  rule  is,  in  pari  delicto  potior  est  conditio  defendentis. 
(De  Oroot  v.  Van  Duzer,  20  Wend.  893.) 

We  are  of  the  opinion  the  judgment  should  be  reversed  and 
the  action  dismissed,  and  it  is  so  ordered  and  adjudged. 


JOHN  TUOHY  f^.  J.  P.  CHASE. 

ChANOB   of   BOUITDiAXSS    OT    SUPI^TISOX   DXSTBICTB. —  The   cUoM   la   th«   Act 

creating  BoardB  of  Superrlsort  In  thia  State  providing  tbtt  the  said  Boards 
**  shall  haye  authority  at  their  last  session  before  the  general  election  in 
each  year  to  change  the  bonndarles  of  the  (Supervisor)  districts  In  their 
said  respective  counties,*'  is  merely  directory,  and  does  not  proh0>lt  such 
change  at  any  other  session. 
TiMn  PUKSCitiBBD  IN  A  PUBLIC  AcT. —  Where  time  Is  prescribed  to  a  pnbUe 
body  In  the  exercise  of  a  function  in  which  the  public  Is  concerned,  the  tlma 
designated  is  merely  directory,  unless  there  ace  negative  words  restcaialoc 
the  exercise  of  the  power  to  that  time. 

Appeal  from  the  County  Court,  San  Joaquin  County. 
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Armament  for  Appellant 

.  In  1857,  the  County  of  San  Joaquin  was  divided  by  the 
County  Board  of  Supervisors  into  tluree  Supervisor  Districts, 
under  the  Act  of  March  3l8t,  1857.  (Wood's  Dig.,  p.  697.) 
These  Districts  were  named  respectively  One,  Two,  and  Three. 
In  1862,  John  Tuohy  was  elected  Supervisor  for  District 
Kumber  Two,  which  then  contained  the  three  Townships  of 
Tulare,  Dent,  and  Castoria.  His  term  of  office  expired  in  the 
fall  of  1865.  The  regular  meetings  of  the  Board,  as  fixed  hy 
law,  were  on  the  first  Monday  of  May,  August,  November, 
and  February  of  each  year.  On  the  26th  day  of  August, 
1864,  the  Board  of  Supervisors  made  an  order  changing  the 
number  of  District  Number  Two  to  District  Number  Three^ 
and  annexing  to  it  another  township  called  O'Neal.  The  gen- 
eral election  in  this  State  in  1864  was  held  on  the  Tuesday 
next  after  the  first  Monday  of  November.  At  the  general  elec- 
tion held  in  1865,  John  Tu6hy  and  J.  F.  Chase  were  voted 
for  for  Supervisors.  In  the  three  Townships  of  Tulare,  Dent, 
and  Castoria,  which  constituted  the  district  before  the  order  of 
1864,  Tuohy  received  two  hundred  and  twelve  votes,  and 
Chase  received  two  hundred  and  seven  votes.  In  the  Town- 
ship of  O'Neal,  added  to  the  district  in  1864,  Tuohy  received 
one  hundred  and  seventy-one  yotes,  and  Chase  received  two 
hundred  and  fifty-nine  votes.  If  the  Township  of  O'Neal  con- 
stituted a  part  of  the  district,  Chase  was  elected ;  but  if  not, 
Tuohy  was  elected.  The  Board  of  Canvassers  counted  the 
▼otes  cast  in  O'Neal  Township,  and  determined  that  Chase  had 
received  four  hundred  and  sixty-six  votes,  and  Tuohy  three 
hundred  and  eighty-three  votes.  Tuohy  contested  the  electioni 
The  County  Court  gave  judgment  in  favor  of  Chase,  and  Tuohy 
appealed. 

J.  B  HaU,  for  Appellant,  argued  that  the  power  of  the  Board 
of  Supervisors  to  enlarge  the  boundaries  of  a  Supervisor  Dis- 
trict existed  at  no  other  time  than  at  the  last  session  before  the 
general  election ;  that  the  Supervisors  could  only  perform  such 
dtrties  as  might  be  prescribed  by  law ;  and  that  if  the  Legisla- 
ture authorized  a  body  politic  to  effect  these  divisions,  their  act 
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must  be  strictly  within  the  letter  of  authorizatiou  in  every 
particular  as  to  time  and  placa  He  also  argued  that  a  Board 
of  Supervisors  held  the  relation  of  agents,  and  had  a  limited 
statutory  jurisdiction,  and  the  facts  to  give  them  jurisdiction 
must  appear  on  the  face  of  their  proceedings ;  and  cited  jBosen- 
thai  V.  Mad.  R.  R.  Co.,  10  Ind.  359;  16  CaL  208;  Curran  v. 
Shattuch,  24  Cal.  427;  Ruggles  v.  Cauniy  of  Waahingtan,  8 
Miss.  496;  and  White  v.  Conover,  6  Blackf.  462. 

M.  0.  Cobb,  for  Respondent,  argued  that  the  provision  in 
the  statute  as  to  time  was  merely  directory,  and  that  the  Board 
of  Supervisors  could  change  the  boundaries  of  a  Supervisor 
District  at  any  time;  and  cited  Rex  v.  Loxdate,  1  Burr,  447 
People  V.  Allen,  6  Wend.  487 ;  People  v.  Murray,  15  CaL  228 
Rumsey  v.  People,  19  N.  Y.  41 ;  CoU  v.  Evee,  12  Conn.  843 
and  Pond  v.  Negua,  8  Mass.  280. 

By  the  Court,  Shavtsb,  J.: 

It  is  provided  in  .the  second  section  of  ihe  Act  ^  to  create  a 
Board  of  Supervisors  in  the  counties  of  this  State  and  to  define 
their  duties  and  powers,''  passed  March  20th,  1855,  (Acts  of 
1855,  p.  51,)  that  ^^  the  Board  of  Supervisors  m  these  counties 
shall  have  authority  at  their  last  session  before  the  general  elec- 
tion in  each  year  to  change  the  boundaries  of  the  (Super- 
visor) districts  in  their  said  respective  coimties."  Time,  her^ 
is  not  of  the  essence  of  the  power  conferred.  **  The  (general) 
rule  is  that  where  time  is  prescribed  to  a  public  body  in  the 
exercise  of  a  function  in  which  the  public  is  concerned,  the 
period  designated  is  not  of  the  essence  of  the  authority  but  is 
a  mere  directory  provision.*'  (People  v.  Murray,  15  CaL  221; 
Smith's  Comm.  782.)  In  this  case  there  is  nothing  in  the 
nature  of  the  power  showing  that  it  might  not  be  exercised  as 
effectuaUy  before  as  at  the  session  named;  and  as  there  are  no 
negative  words  restraining  the  ezerciBe  of  the  power  to  that 
occasion,  the  provision  must  be  considered  as  directory  to  the 
Board  and  not  as  a  limitation  put  upon  its  authority.    (People 
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V.  Allen,  6  Wend.  486;  People  ▼•  Peek,  11  Wend.  604;  Mer- 
cAanf  V.  Langworthy,  6  Hill  645 ;  Ex  parte  Heath  y.  Boome,  8 
HiU,  42.) 

Judgment  affirmed. 

SAWTBBy  J.,  concurring  apecially: 

The  ^^  last  session  "  mentioned  in  the  Act  is  the  last  regular 
session  appointed  hj  law.  It  has  no  reference  to  special  sea- 
sons called  by  the  Board  for  some  specific  purpose.  And  the 
'^sessions"  includes  the  entire  sittings  of  the  Board  from  the 
meeting  on  the  first  day  of  the  sittings  till  the  final  adjourn- 
ment, ^^when  iEdl  the  business  before  them  is  disposed  of."  I 
think^  therefore,  that  the  boundaries  of  the  Supervisor  Dis- 
tricts were  changed  by  the  Board  ^'at  their  last  session  before 
the  general  election '^  within  the  meaning  of  the  statute.  On 
this  ground  I  concur  in  the  judgment,  but  express  no  opinion 
upon  the  other  point. 


BENJAMIN  F.  MOULTON  ▼.  F.  S.  ELLMATTRR 

AvPBAL  VBOM  OBont  sosTAXiTiKO  ▲  Dbmusbbb. —  Mo  EppMl  Um  froitt  ttt  ortftt 
■ostalnlnc  or  ovvrraUng  a  dcmnrrir  imtU  a  flnal  judgMsnt  Is  ranOered  In 
the  eaoM. 

FiLiKO  AiTD  Sbbtiiio  MoTicn  or  Appzal.-^  Th«  filing  of  a  notleo  of  appeal  mmit 
precede  or  be  contemporaneous  with  the  time  of  Mnrlng  the  tamo. 

■wncT  «r  STiPUULTiQif  coHCBBNiiiQ  Avnuii.— ▲  stlpulatlcn  tliat  no  men- 
tion Bhall  lasue  ontil  the  determination  of  tbo  appeal*  la  not  a  walTtr  of  an 
objection  that  the  notice  of  appeal  wai  not  filed  In  aeaaon. 

Appeal  from  the  District  Court,  Twelfth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Ooort 

Henry  B.  Janes,  for  Appellant 

» 

Bhafier,  Ooold  £  DwineUe,  for  Bespondent 
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Bj  the  Coxurty  CusBirr,  0.  J;: 

To  the  answer  of  the  defendant  the  plaintiff  demurred.  The 
Court  sustained  the  demurrer,  and  at  the  same  time  granted  to 
the  defendant  leave  to  file  an  amended  answer  within  five  days 
upon  terms.  The  defendant  omitted  to  avail  himself  of  the 
leave  granted,  and,  thereupon,  his  default  was  entered  and  a 
judgment  was  rendered  against  him  in  accordance  with  the 
prayer  of  the  complaint  on  the  31st  of  August,  1865,  which 
was  entered  in  the  judgment  book  on  the  6th  of  September 
thereafter.  On  the  16th  of  August,  which  was  more  than  five 
days  after  the  demurrer  was  sustained,  the  defendant  by  his 
attorney  filed  with  the  Clerk  of  the  Court  a  notice  purporting 
to  be  a  notice  of  appeal  from  the  judgment  and  order  of  the 
District  Court  sustaining  the  demurrer  to  the  defendant's 
answer,  and  on  the  same  day  served  a  copy  of  such  notioe  on 
the  plaintiff's  attorney.  An  undertaking  on  appeal,  in  due 
form,  was  executed  and  filed  on  the  nineteenth  of  the  same 
month. 

On  the  first  of  September  the  defendant's  attorney  gave  to 
the  plaintiff's  attorney  notice  of  a  motion  to  set  aside  and 
vacate  the  judgment  rendered  in  the  cause,  which  motion  was 
passed  upon  and  denied  by  the  Court  on  the  ei^teenth  of  that 
month.  The  next  step  taken  on  defendant's  part  was  the  ser- 
vice on  the  plaintiff's  attorney  of  a  copy  of  a  notice  of  appeal 
from  the  order  sustaining  the  demurrer,  and  from  the  final 
judgment  of  the  District  Court  in  the  cause.  This  oopy  waa 
served  on  the  24th  of  November,  1865.  The  notice  itself  was 
not  filed  until  four  days  thereafter,  when  an  undertaking  on 
appeal  in  due  form  from  the  judgment  was  executed  and 
filed.  On  the  same  day  the  attorneys  for  the  parties  entered 
into  a  stipulation  in  these  words:  "It  is  hereby  stipulated 
that  no  execution  shall  issue  until  the  determinati<m  of  the 
appeal  herein,  on  the  execution  of  a  bond  for  costs  as  required 
by  statute;  provided  the  defendant  shall,  when  required,  exe- 
cute and  deposit  with  the  Clerk  the  deed  to  be  settled  by  the 
Judge."    On  tl^e  16th  of  ^anpaiy,  186^  t^ie  parties^  by  their 
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respective  attorneys,  entered  into  a  stipnlation  respecting  cer- 
tain of  the  facta  of  the  case,  and  also  further,  in  conclusion,  as 
follows:  "The  plaintiff,  B.  F.  Moulton,  hereby  reserves  all 
exceptions  to  the  regularity  of  the  several  appeals  herein,  and 
reserves  the.  right  to  dismiss  said  appeals,  or  either  of  them, 
on  the  ground  that  said  nptieeq  of  appeal,  or  either  of  them, 
were  not  £Qed  or  served  in  proper  time,  or  on  any  other 
ground:'' 

Upon  due  notice  the  plaintiff  moved  this  Court  to  dismiss  the 
appeal  first  taken,  on  the  ground  that  the  order  so  appealed 
from  was  not  an  appealable  order,  and  that  no  final  judgmjent 
had  been  made  or  entered  in  the  action  at  the  time  of  filing 
such  notice  of  appeal;  and  also  upon  tiie  same  notice  moved 
to  dismiss  the  appeal  attempted  to  be  taken  on  the  28th  of 
November,  on  the  ground  that  no  copy  of  the  notice  of  such 
appeal  was  served  upon  the  plaintiff  or  his  attorneys,  eitiier  at 
the  time  or  after  the  filing  of  such  notice. 

Tirst  —  "When  the  first  appeal  was  tftken  no  final  judgment 
had  been  rendered  in  the  cause.  By  reference  to  the  three 
hundred  and  forty-seventh  section  of  the  Practice  Act,  then  in 
force,  it  will  be  seen  that  an  order  sustaining  or  overruling  a 
demurrer  was  not  of  those  from  which  an  appeal  could  be 
taken  to  and  reviewed  by  this  Court  before  final  judgment  in 
the  cause.     (Moraga  v.  Emerie,  4  Cal.  308.) 

Second  —  In  respect  to  the  appeal  which  the  defendant 
attempted  to  effect  on  the  28th  of  Kovember,  it  is  only  neces- 
sary to  say  it  is  clearly  insuffident  within  the  authority  of 
Buffendeau  v.  Edmondson,  Z4t  Cal.  94.  The  defendant's  counsel 
maintains  that  notwithstanding  this,  the  plaintiff  waived  the 
objection  by  the  stipulations  entered. into,  the  one  bearing  date 
the  28th  of  November  and  the  other  the  16th  of  January. 
"We  are  of  th^  contrary  opinion.  That  such  waa  not  the 
understanding  of  the  parties  we  think  manifest  from  the  por- 
tion of  the  stipulation  of  the  last  named  date  above  set  forth, 
which  was  signed  by  the  attorneys  for  the  respective  partiee. 

The  appeal  must  be  dismissed,  and  it  is  ao  ordered. 

Vol..  XXX. —  84 
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ITeither  Mr.  Justice  Shaptbb  nor  Mr*  Justioe  Sashxebsois 
expressed  any  opinion. 


GEOEGE  W.  BOND,  ahd  CALVIN  VALPT  v.  MAEIA 
HILARrA  PACHECO. 

JimisDicTiON  or  Judgs  at  Chambbbs. —  A  Judge  at  diamben  hat  ''no  Jwla- 
dlctlon  to  make  an  order  setting  aside  an  execution  tosned  on  a  judgment  and 
perpetaally  staying  the  enforcement  of  the  same.'* 

AnvAL  FBOH  Ordeb  Madb  AT  Cbakbsbs. —  An  appeal  lies  from  aa  order  made 
bj  'a  Jadge  at  chambers  setting  sslde  an  exeentloii  and  perpetaally  staying 
fhe  enforcement  of  the  same. 

Whsn  JuDGnNT  BT  DnTAui^T  Bbbokbous  AHD  NOT  Voxo. —  A  jndgmettt  en- 
tered Itj  the  Clerk  npon  default  for  a  sum  greater  than  Is  demanded  In  the 
prayer  of  the  complaint  and  specified  In  the  summons,  is  not  Told,  but  Is 
simply  erroneous,  and  may  be  enforced  until  modified  on  motion  or  on  appeal. 

JtrDGMBNT  BT  CuBBX  ON  DnTAULT  —  Whkk  Void. —  Whe&  the  Clerk  has  au- 
thority to  enter  judgment  out  of  Court  by  default,  but  in  the  exercise  of  his 
authority  makes  a  mistake  sa  to  the  amount,  tflie  judgment  to  not  yold,  but 
erroneous ;  but  where  he  enters  a  kind  of  judgment  which  be  has  no  author- 
ity to  enter  without  the  direction  of  the  Court,  the  judgment  thus  entered 
to  Told. 

Appeal  from  the  District  Court,  Third  Jndicifd  Distriet, 
Alameda  Oounly. 

The  action  was  brought  on  a  promissory  note^  dated  Angnst 
Slsty  1858,  and  given  for  three  hundred  and  forty  dollars,  with 
interest  at  one  per  cent  per  month,  and  if  not  paid  in  one 
month  from  date  to  draw  interest  at  two  per  cent  per  month. 
The  complaint  averred  that  there  was  a  balance  of  two  hun- 
dred and  sixty-nine  dollars  and  seventy  cents  due  on  the  note, 
with  interest  thereon  at  two  per  cent  per  month  from  January 
17,  1869,  and  prayed  for  judgment  for  said  sum  and  interest^ 
amounting  in  the  aggregate  to  the  sum  of  five  hundred  and 
fourteen  dollars  and  seventy  cents,  and  costa  The  action  was 
conunenced  October  27th,  1862. 

The  summons  notified  the  defendant  that  the  action  was 
brought  to  obtain  a  judgment  for  the  sum  of  five  hundred  and 
fourteen  dollars  and  seventy  cents,  for  principal  and  interest 
alleged  to  be  due  on  a  certain  promissory  note  fully  described 
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in  the  oomplaint,  and  that  if  she  failed  to  appear  plaintiff 
would  take  judgment  against  her  for  the  sum  of  five  hundred 
and  fourteen  dollars  and  seventy  cents,  and  costs. 

The  Clerk  entered  judgment  on  the  8th  day  of  June,  1863, 
for  the  sum  of  five  hundred  and  fifty-three  dollars  and  seventy- 
eight  cents,  the  judgment  to  hear  interest  at  two  per  cent  per 
month,  and  costs. 

The  order  setting  aside  the  execution  and  perpetually  stay* 
ing  its  enforcement  was  made  December  8th,  1865. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Patterson,  Wallace  dk  Stow,  iot  Appellants,  argued  that  the 
Judge  at  chambers  had  no  jurisdiction  to  set  aside  the  execu- 
tion ;  and  cited  Casement  v.  Ringgold,  28  Cal.  825.  They  also 
argued  that  the  judgment  was  not  void;  and  eited.  ZeU  v. 
Dukes,  12  CaL  479 ;  and  that  at  most  it  was  only  an  error  that 
should  have  been  corrected  on  motion  or  on  appeal;  and  cited 
Abels  V.  Westervelt,  15  Abbott,  233 ;  and  Seans  v.  Buniham, 
17  N.  T.  445 ;  and  5  How.  Pr.  E.  888. 

John  W.  DwineUa,  and  W.  H.  Olascoeh,  for  Bespondent, 
argued  that  the  Judge  at  chambers  had  power  to  make  the 
order  under  section  twenty-five  of  the  Judiciary  Act.  (Laws 
of  1862,  p.  27.)  They  idso  argued  that  if  the  Judge  had  no 
authority  to  make  the  order  it  was  suicidal  to  the  appeal. 
They  further  insisted  that  the  judgment  was  void,  and  that 
the  Court  itself  could  not  have  granted  any  greater  relief  than 
that  demanded  in  the  complaint  and  specified  in  the  summons, 
and  the  specifications  being  for  a  specific  sum,  judgment  for 
an  amount  exceeding  that  sum  cotdd  not  be  rendered;  and 
cited  Wallace  v.  Eldridge,  27  Cal.  495;  and  CFlidden  v.  Poch- 
ard, 28  Cal.  649. 

By  the  Court,  Sawtbb,  J,: 

A  judgment  by  default  was  entered  in  this  action  by  the 
Clerk  upon  due  service  of  summons.  The  prayer  of  the  com- 
plaint was  for  a  speeifio  sum,  and  the  smnmons  specified  tile 
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aggregate  amount  demanded  in  the  complaint.  In  entering 
judgment  the  Clerk,  in  addition  to  the  specific  sum  demanded, 
included  subsequently  accruing  interest^  and  the  judgment 
provided  for  interest  at  the  rate  specified  in  the  note  in  suit 
The  judgment  being  by  default  was,  therefore,  for  a  larger 
sum  than  plaintiff  was  entitled  to  recover  on  the  complaint 
and  summons,  under  sections  one  hundred  forly-sev^i  and  one 
hundred  fifty  of  the  Practice  Act.  Several  terms  of  the  Court 
having  elapsed  after  the  entry  of  the  judgment  without  any 
steps  having  been  taken  by  defendant  to  have  it  corrected,  an 
execution  was  issued  and  placed  in  the  hands  of  the  Sheriff, 
and  a  portion  of  the  money  made.  Subsequently,  upon  appli- 
cation made  and  heard  at  chambers,  the  Judge  of  the  Court  in 
which  the  judgment  was  entered  made  an  order  setting  aside 
the  "said  execution  issued  upon  said  pretended  judgment," 
and  perpetually  staying  its  enforcement,  also  directing  the 
Sheriff  to  restore  to  said  defendant  the  moneys  collected  on 
the  same.  The  plaintiff  appeals  from  this  order  made  in  the 
case  Bobsequent  to  judgment 

Jturitidietum  of  Judge  at  ehamben. 

It  is  daimed  by  appellants  that  the  Judge  had  no  jnrisdio* 
tion  at  duunb^es  to  make  said  order,  and  in  this  we  think  he 
is  right  If  the  authority  to  hear  motions  and  make  orders  of 
this  character  at  chambers  exists,  it  must  be  by  virtue  of  the 
twenty-fifth  secti<m  of  the  Judiciary  Act  of  1868.  That  sec- 
tion makes  it  tli^  duty  of  the  District  Judges  to  ^'transact 
such  business  at  their  chambers  as  may  be  done  out  of  Court" 
It  then  provides  for  glinting  such  writs  and  orders  as  are 
usually  granted  in  the,  first  instance,  on  ex  parte  applications, 
and  authorizes  the  hearing  of  motions  for  a  discharge  of  such 
orders.  It  then  provides  for  granting  certain  other  writs, 
and  hearing  certain  designated  motions  at  chambers,  but  the 
motion  and  order  in  question  cannot  by  any  reasonable  inter- 
pretation be  brought  within  the  provisions  of  the  Act^  and  we 
know  of  no  other  provision  giving  the  Judge  at  chambers 
jurisdiction  in  such  paroeeediags.    It  is  properly  a  proceeding 
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to  be  had  heiare  the  Court  But  the  respondent  insists,  that, 
if  the  Judge  had  no  jurisdiction  to  make  the  order  at  cham- 
bers, the  proceeding  is  coram  non  judice,  and  that  the  order  is, 
therefore,  not  the  subject  of  an  appeal.  There  is,  however, 
something  having  the  form  of  an  order,  purporting  to  have 
been  made  subsequent  to  the  judgment  in  the  course  of  % 
judicial  proceeding,  having  the  sanction  of  the  District  Judge 
assuming  to  act  in  his  official  capacity.  It  is  such  an  order  as 
the  ministerial  officers  of  the  Court  would  in  all  probability 
act  upon.  Its  validity  is  even  maintained  by  counsel  in  this 
Court  Coxmsel  have  referred  us  to  no  authority  to  sustain 
the  position  that  the  action  of  the  Court  in  making  it  cannot 
be  reviewed  on  appeal.  We  think  the  appellants  entitled  to 
have  the  order  vacated. 

I9  a  jvdgmeni  entered  hy  Clerk  on  default  void  when  erroneou&t 

One  of  the  questions  presented  by  the  record  may  arise 
again  when  the  case  goes  back,  and  it  may  as  well  be  decided 
now.  Is  the  judgment  void  so  as  to  be  an  absolute  nullity 
incapable  of  enforcement,  or  is  it  simply  an  erroneous  judg^ 
ment,  which  may  be  enforced  until  modified  on  motion  made 
in  the  proper  manner  at  the  proper  time,  or  on  appeal  from 
the  judgment?  Had  the  same  judgment  been  entered  in  open 
Court,  by  direction  of  the  Court,  there  can  be  no  doubt  that 
it  would  have  been  simply  erroneous,  and  after  the  adjourn- 
ment of  the  term  could  only  be  corrected  on  appeaL  Until 
corrected  the  judgment  would  be  valid.  This  action  was 
upon  a  contract  for  the  recovery  of  money  only;  and  in  such 
case,  after  due  service  of  summons,  upon  failure  to  answer, 
the  Clerk  is  authorized  to  "  enter  the  default  of  tiie  defendant, 
and  immediately  thereafter  enter  judgment  for  the  amount 
specified  in  the  summons."  He  entered  judgment  —  a  money 
judgment  —  precisely  such  a  judgment,  and  in  such  a  case,  as 
he  was  authorized  to  enter;  but  he  allowed  more  interest  than 
was  specified  in  the  summons,  or  in  the  prayer  of  the  com- 
plaint, and,  therefore,  entered  judgment  for  too  large  a  sum  — 
not  xnore  than  plaintiff  was  entitled  to  upon  the  facts  stated 
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in  his  complaint^  or  than  he  would  have  been  entitled  to  had 
an  answer  been  filed  and  not  sustained,  but  more  than  was 
demanded  in  the  prayer  or  specified  in  the  summons,  and, 
therefore,  more  than  either  the  Clerk  or  Court  was  authorized 
to  grant  upon  a  default,  under  sections  one  hundred  forty- 
seven  and  one  hundred  fifty  of  the  Practice  Act  There  was 
simply  an  error  in  amount,  and  not  a  judgment  in  a  case,  or  of 
a  character,  which  the  Clerk  was  not  authorized  to  enter.  It 
is  in  principle  like  the  case  of  Zeil  v.  Dvkes,  12  Cal.  479. 
That  was  a  judgment  by  default  entered  by  the  Clerk  upon  a 
money  demand,  in  which  the  Clerk  made  a  mistake  in  com* 
puting  interest  by  which  a  judgment  for  too  large  an  amount 
was  entered  Creditors  sought  to  impeach  the  judgment  by  a 
direct  proceeding  for  fraud,  on  the  ground  that  it  was  for  too 
large  an  amount,  but  the  Court  held  the  judgment  to  be  valid. 
The  principle  of  the  case  is  the  same,  for  if  the  Clerk  is  not 
authorized  to  include  interest  actually  due,  when  not  prayed 
for  or  specified  in  the  summons,  he  is  certainly  not  authorized 
to  add  more  interest  than  is  due,  when  only  the  interest  due 
is  asked  or  specified.  If  the  judgment  is  an  absolute  nullity 
in  the  latter  case,  it  must  be  in  the  former.  Yet  such  a  mis- 
take in  the  case  cited  was  held  not  to  vitiate  the  judgment  as 
to  creditors  seeking  to  attack  it  on  the  ground  of  fraud.  The 
question  in  this  case,  however,  was  not  made,  nor  does  it 
seem  to  have  occurred  to  Court,  or  counsel,  tkat  the  judgment 
could  be  void,  simply  on  the  ground  that  the  Clerk  was  not 
authorized  to  enter  a  judgment  for  more  than  was  actually  due. 
In  the  case  of  Steams  v.  Aguirre,  7  Cal.  443,  the  judgment 
held  to  be  void  was  entered  in  a  case  where  the  Clerk  had  no 
authority  to  enter  any  judgment  at  all.  So,  also,  in  the  case 
of  KeUy  v.  Van  Austin,  17  CaL  565,  under  the  conditions  set 
forth,  the  Clerk  had  no  jurisdiction  to  enter  any  several  judg- 
ment whatever  against  the  parties  served.  He  was  authorized 
to  enter  a  joint  judgment  only  against  all  the  defendants, 
including  those  served,  and  those  not  served.  Chapin  v. 
Thompson,  20  Cal.  687,  depends  on  the  sam(>  principle.  In 
Glidden  v,  Packard,  28  CaL   649,  there  was  no  service  of 
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fimnmans  and  no  appearance  of  defendant,  consequently  there 
was  no  jnrisdiction  of  the  person  and  no  default.  The  condi- 
tions upon  which  the  Clerk  was  authorized  to  act  had  not 
arisen*  In  Wallace  v.  Eldridge,  27  CaL  496,  the  question 
decided  arose  upon  appeal  from  the  judgment  The. case  was 
undpubtedly  correctly  determined.  The  judgment  was  for 
coin  upon  a  complaint  that  did  not  present  any  fact  whatever 
which  could  serve  as  a  basis  for  such  a  jud^nent  To  that 
extent  the  judgment  gave  a  kind  of  relief  which  the  Clerk 
was  not  authorized  to  award  at  all  on  the  facts  set  out  It 
was  expressly  stated  that  the  judgment  was  valid,  except  as 
to  that  part  which  directed  the  payment  to  be  in  coin.  The 
principle  of  the  case  of  Steams  v.  Aguirre  and  Kelly  ▼.  Van 
Austin  ought  not  to  be  extended  to  those  cases  where  the 
Clerk  is  authorized  to  do  an  act,  but  errs  in  doing  it  In 
Kelly  V.  Van  Austin,  the  Clerk  entered  a  judgment  against 
parties  over  whom,  taken  alone,  he  had  no  jurisdiction  at  alL 
He  gave  a  kind  of  relief  which  he  was  not  authorized  to  afford. 
In  this  case  he  entered  the  kind  of  judgment  which  the  statute 
authorized  him  to  enter;  but  he  erred  in  the  measure  of  the 
relief  afforded — in  the  amount  recovered.  If  the  cases  cannot 
be  (Sstrnguished,  then  we  think  the  case  of  Kelly  v.  Van  Aus- 
iin,w^t  too  far;  but  we  think  they  are  distingoishablew  To 
hold  a  judgment  by  default,  entered  by  the  Clerk  for  too  large 
an  amount,  absolutely  void,  would  be  to  establish  an  unrea- 
sonable rule,  and  render  it  extremely  dangerous  to  take  any 
judgment  by  default  In  Oage  v.  Rogers,  20  Cal.  91,  the 
Court  treated  such  a  judgment  as  valid,  and  only  modified  it  on 
appeal,  Mr.  Chief  Justice  Pield,  who  wrote  the  opinion  in  KeUy 
V.  Van  Austin,  concurring.  The  same  course  was  taken  in 
Lamping  v.  Hyatt,  27  CaL  100,  and  Gatdier  v.  English,  29 
Cal.  165.  The  question,  however,  was  not  raised.  In  modi- 
fying the  judgments,  the  Court  necessarily  assumed  that  they 
were  only  erroneous  and  not  absolute  nullitiee.  In  the  case 
now  before  the  Court  the  Clerk  was  authorized  to  enter  a 
judgment  affording  the  specific  kind  of  relief  actually  awarded, 
but  he  erred  in  the  amount    He  must  necessarily  look  to  the 
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8ttnmioiX8  and  prayer  to  ascertain  the  amount,  and  he  is  liable 
to  err  in  ascertaining  it^  To  this  extent,  under  th^  statute, 
the  Clerk  exercises  the  functions  of  the  Court  In  such  case, 
we  do  not  think  the  judgment  would  be  absolutely  Toid,  in 
consequence  of  an  error  of  the  Clerk  in  determining  the  amount 
It  would  be  an  error  committed  in  the  performance  of  an 
act  within  his  jurisdiction  to  perform,  which  could  be  cor- 
rected on  motion  made  in  time,  or  on  appeal,  but  Which  would 
not  tdtiate  the  judgment  if  not  corrected.  There  is  no  want 
of  jurisdiction  over  the  sabject  matter,  but  only  an  enor 
in  its  exercise.  Until  modified  or  reversed,  the  judgment  was 
valid. 

Order  reversed. 


JOHN  L.  SMITH  v.  ERWIN  DAVIS. 

AansflMBNT  OM  Lot  vob  Stbcbt' iMPBOvEMniTd — To  render  TaJld  an  mtw- 
ment  on  a  lot  for  tbe  improTenent  of  a  itraet  In  San  Frandaco^  tka  Tarfcma 
act!  preacrlbed  by  the  atatuta  moat,  In  all  anentlal  parttealaz%  ba  atrletlj 
performed. 

▲aaaaauaHT  on  Lot  nr  8ak  FiiAircxftco  to  DicaA.8w>  Paaiioif. —  If  flia  Super- 
intendent of  PaUle  Streeta  and  Hljrhwajra  In  Ban  Franelaeo,  la  aaaeaalnff  a 
lot  for  ImproTementa  on  the  atreet  on  which  the  lot  fronta,  makaa  tha  aaaeaa- 
ment  to  a  deceaaed  peraon,  the  aaaeasment  la  void. 

TO  WHOM  AaasaaHSKT  ok  Lot  icuaT  ns  UASHtt. —  An  aaaeaamant  on  a  lot  In 
San  Prandaco  for  atreet  improTenicnta  muat  be  made  to  tbe  owbar.  If  inown, 
and  if  not  known,  the  word.  **  unknown  "  mnat  ba  written  oppoalta  tlia 
number  of  the  lot  and  the  amount  of  the  aaeeeamant 

Appeal  from  the  District  Court,  Fifteenth  Jadieial  Diatriet, 
City  and  County  of  San  Francisca 

This  action  was  brought  to  recover  the  sum  of  threie  thou- 
sand five  hundred  and  seventy^seven  dollars  and  forty-three 
cents,  for  an  assessment  for  street  improvements  on  the  street 
on  which  the  lots  fronted.  The  plaintiff  recovered  judgment 
in  the  Court  below,  and  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion,  of  the  Coisrtp 

Bcdph  C.  Harrison,  for  Appellant. 
James  Mee,  for  Bespondent 
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By  the  Court,  SAmasBiaov,  J.:    . 

To  render  an  assessment  for  the  impiro(7ement  of  a  street 
yalid  the  various  acts  prectoribed  by  .the>f  statute  mii8t,*m  all 
essential  particulars,  be  strictly '  p<nrf denied.  In'  this '  retsfmct- 
there  is  no  distinction  between. an  aissessment  for  the  purpbses 
of  local  imprpvement  and  an  assessment  for -the  purpose  of 
raising  revenue  for  the  support  of  the  Gt>vemnient  When- 
ever an  attempt,  is-  nnide  to  chatge  or  divest  the  estate  of  a 
citizen  by  statut^i^  modes,  the  proceedings  must  strictly* 
follow  the  steps  of  the  statute  or  ihe  attempt  will  fail. 
(Sedgwick  on. Statutes,  319;  BensUy  v.  MaurUain  Lake  Water 
Campantf,  13  Csl.  806;  Curran  v.  BhaUuch,  24t  Cal.  427; 
Stanford  r.  Wom,.27  Csl  171.)  This  rule  is  universal,  and  is 
unaffected  by  any  change  in  the  purpose  for  which  the  attempt 
is  made. 

It  is  claimed  l^  the  appellfoit  that  the  assessment  is  invalid- 
npon  several  grounds,  but  we  find  it  unnecessary  for' the  pur- 
poses of  this  case  to  notice  more  than  one. 

By  the  ninth  section  of  the  Act  under  which  these  proceed-' 
ings  were  had  (Statutes  of  1862,  p.  897,)  it  is  provided  that 
after  a  contract  for  street  work  has  been  performed'  to  the 
satisfaction  of  the  Superintendent  of  Public  Streets  and  Hi^- 
ways  or  the  Board  of  Supervisors,  if  an  appeal  ito  them  has 
bem  prosecuted,  the  Superintendent  shall  make  an  assessment* 
to  cover  the  sum  due  for  the  work  performed,  which  assess-* 
ment  shall  briefly  ref^r  to  the  contract,  the  work  contracted 
for  and  performed,  and  show  the  amount  to  be  paid  therefor, 
the  rate  per  front  foot,  the  amount  of  each  assessment,  the 
name  of  the  owner  of  each  lot  or  portion  of  a  lot  assessed,  if 
known,  or  if  unknown  to  be  so  stated,  etc. 

In  making  the  assessi&ent  in  lliis  case  the  Superintendent 
did  not  follow  the  statute,  but  disregarded  at  least  one  of  its 
plainest  and  most  important  conditicxos.  Instead  of  assessing 
the  lots  in  question  to  the  own^  if  known,  or  if  not,  to  aii 
unknown  owners  as  required,  he  assessed  them  to  D.  C.  Brod- 
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erick,  who,  as  the  record  flhowB,  he  at  the  time  knew,  had 
been  dead  for  several  years,  and  oonld  not  therefore  be  ihe 
owner.  That  such  an  assessment  imposed  no  legal  obligation 
upon  the  defendant  is  too  plain  for  argument  He  can  be 
made  to  pay  only  upon  its  being  shown  that  llie  steps  of  the 
statute  have  been  striotly  followed.  If  his  name  was  known 
to  the  Superintendent  it  should  have  appeared  in  the  assess- 
ment. If  it  was  not  known  llie  Superintendent  oould  have  so 
stated  and  the  assessment  would  have  been  good.  But  an 
assessment  to  a  person  long  since  dead,  or  to  a  person  not  the 
owner,  is  not  in  any  sense  a  compliance  with  the  statutory 
mode,  and  is  dierefore  without  any  binding  force  and  creates 
no  legal  obligation  to  pay  on  the  part  of  the  owner  unless,  as 
we  said  in  the  case  of  The  People  v.  Sneaih  A  Arnold,  28  Oal. 
612,  ^^  the  general  doctrine  that  no  person  is  to  be  held  liable 
for  a  tax  except  upon  the  production  of  an  assessment  against 
him  made  in  the  manner  required  by  law  is  to  be  abandoned 
as  fallacious.''  {KeUey  v.  Ahhotl,  18  Cal.  618 ;  Mose  v.  Shear, 
25  CaL  45.) 

We  are  aware  that  a  different  result*  was  reached  in  Conltn 
V.  Seaman,  22  Cal.  549.  There  the  assessment  was  against 
Lucas,  Turner  &  Co.,  instead  of  the  defendant,  and  the  former 
parties  had  no  connection  with  llie  lot  assessed,  as  owners  or 
otherwise,  yet  the  assessment  was  held  valid;  but  the  case 
arose  under  a  different  statute  and  cannot  be  regarded  as  con- 
clusive upon  a  like  point  under  a  statute  unlike  llie  one  there 
construed  in  many  important  particulars. 

By  the  Act  of  1862  (Statutes,  p.  897,  Sec  9,)  under  which 
the  proceedings  in  this  case  were  had,  the  assessment  among 
other  things,  is  required  to  show  both  the  number  of  the  lot 
assessed  and  the  owner's  name,  if  known,  and  if  not  known, 
it  is  provided  that  the  word  '^  unknown ''.  shall  be  written 
opposite  the  number  of  the  lot  and  the  amount  of  the  assess- 
ment thereon.  These,  as  well  as  other  provisions  of  the 
statute,  are  plain  and  simple,  and  it  is  not  a  little  astonishing 
that  the  officers  of  the  law  who  have  their  execution  in  charge 
should  find  them  so  difficult  to  follow.     A  very  moderate 
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amount  of  stadj  bestowed  upon  the  statute  TTOuld  seem  to  be 
sufficient  to  secure  an  exemption  from  these  constantly  recur- 
ring blunders  and  mistakesy  which  in  manf^  cases  may  be  fol- 
lowed by  ruinous  axisequences  to  some  of  the  parties  ooDr 
oemed. 

Judgment  reversed  and  the  cause  rraianded. 


TAKLTON  CALDWELL  p.  JOHN  CENTER  Ain> 
EDWARD  CRIM. 

Died  BspaxuiMO  to  Amotkbb  iNSTBamar  vob  DmBctamoKs — Altbooffta  the 
parties  to  a  deed  maj  describe  tbe  property  therein  conTeyed  by  a  reference 
tbereln  to  another  deed  or  map  which  contains  a  description,  yet  the  deed 
and  the  Instrament  rtferred  to,  when  taken  together,  nraat  be  aa  certaAi 
In  respect  to  the  desctlptlon  aa  a  description  contained  Ia  the  deed  Itself. 

BvcBPTioN  IN  BriDBNca  OF  ▲  Map  RxnaaaD  to  nv  ▲  Dbbd. —  Where  a  deed 
does  not  contain  a  description  of  the  premises  conveyed,  hot  refers  to  a  map 
dniy  recorded  In  the  Recorder's  ofllee  for  snch  description,  a  map  not  re- 
corded but  pasted  between  the  leayes  of  the  Recorder's  book.  Is  not  ad- 
missible In  erldence  with  the  deed,  to  identify  the  land. 

RacoBonvo  ▲  Map. —  A  map  recorded  In  the  Recorder's  office  in  pencil.  Is  not 
recorded  within  the  spirit  and  meaning  of  the  recording  Act 

DsscBiPTioii  oy  liAjTD  XV  A  DssD. —  A  deed  which  describes  .the  land  eon- 
Teyed  as  **  Lot  Namber  One  In  the  subdivision  of  the  tract  of  land  lying  on 
the  new  county  road  and  known  as  Foley's  tract,  the  map  of  which  la  duly 
recorded  in  the  Recorder's  office,"  does  not  contain  a  description  sufficient  to 
attach  itself  to  any  partlcnlsr  tract  of  land  without  the  aid  of  farther 
evldei^. 

Map  KEFEffisD  TO  IK  A  Deed  as  EviDSNcn. —  If  a  deed  refer  to  an  Instnunent 
or  map  for  a  description  by  metes  and  bounds  of  the  land  conveyed,  no 
Instrument  or  map  Is  receivable  in  evidence  with  tbe  deed  to  identify  the 
land,  unless  it  Is  the  one  referred  to. 

Pboop  op  Rblationship  op  Landlord  akd  Tbttant. —  The  production  of  a 
lease  in  evidence  will  not  of  itself  prove  the  relation  of  landlord  and  tenant 
to  have  existed  between  the  lessor  and  lessee,  bat  the  entry  of  the  lessee 
under  the  lease,  or  a  holding  by  him  referable  to  the  lease.  Bust  also  be 
proven. 

Chabob  to  trb  Jubt  oir  facts. —  The  facts  are  to  be  found  by  the  furj  from 
the  evidence,  and  it  is  error  for  the  Court  In  Its  charge  to  assume  as  proven 
a  fact  which  Is  in  issue. 

Appsai.  from  tbe  District  Coarij  Foiuth  Judicial  Distrie^ 
Oify  and  Ooiml^  of  San  Franciseo. 

lliis  was  an  action  of  ejectm^iiit  to  recover  poeseasion  of  a 
tract  of  land  known  bs  Lot  Number  Qne^  in  ft  tract  of  hni 
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daimed  by  plaintiff  to  have  been  csalled  the  "Foley  TVact*' 
The  tract  is  deecribed  in  the  complaint  as  ^^  commencing  at  a 
point  on  the  new  county  road  from  the  Cily  of  San  Fran- 
cisco to  the  City  of  San  Jos6^  one  thousand  three  hundred 
and  fifty  feet  southerly  from  the  southerly  line  of  Oorbctt 
street^  <m  the  easterly  side  of  the  said  new  county  road;  thence 
south  four  and  one  half  degrees  east,  along  said  easterly  side 
of  said  new  oounty  road,  two  hundred  and  seventy-five  feet; 
thenoe  at  right  angles  easterly  and  along  the  northerly  line  of 
land  now  or  formerly  owned  by  Stevens  and  Bc^er,  two 
hundred  and  fourteen  and  one  half  feet;  thence  north  eigh- 
teen and  one  quarter  degrees  west,  two  hundred  and  eighty- 
two  and  one  half  f  eet^  to  the  southerly  line  of  land  owned  by 
the  ITye  estate;  thence  west  eighty-five  and  one  half  degrees, 
south  one  hundred  and  forty-eight  and  one  half  feet^  to  the 
place  of  beginning.** 

Kichael  Foley  was  residing  in  the  nei^borhood  of  the 
demanded  premises^  and  had  a  survey  of  one  hundred  and 
si3cty  acres  made  in  November,  1849,  which  survey,  included 
the  lot  in  dispute.  Foley  resided  on  the  tract  until  1853, 
and  had  a  portion  of  it,  containing  only  a  few  acres,  inclosed 
with  a  fence  and  under  cultivation.  The  testimony  was  vague 
a^d  uncertain  as  to  whether  the  lot  in  oontroversy  was  within 
the  former  inclosed  field  of  Foley.  In  Jnne,  1853,  Foley 
deeded  the  entire  tract  of  one  hundred  and  si^  ad^  to  A. 
Welch.  The  plaintiff  claimed  under  various  mesae  convey- 
ances from  Welch.  The  part  of  the  Foley  tract  in  dispute 
was  in  the  possession  of  John  Wilson  in  the  latter  part  of 
1853,  who  inclosed  it  and  retained  possession  until  1865,  when 
he  sold  to  Crim. 

Plaintiff  recovered  judgment,  and  defendants  appealed  from 
the  judgment  and  from  an  order  denying  a  new  triaL 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Edtvard  Tompkins,  for  Appellants,  argued  that  tiie  Court 
erred  in  admitting  in  evidence  the  map  in  pencil,  pasted 
between  the  leaves  of  the  Becorder's  books,  and  also  erred  in 
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receivmg  in  eridenoe  the  snrvej  frcnn  the  Counly  Surreyor'a 
office.  He  also  argued  that  the  evidence  did  not  justify  the 
verdict,  as  it  was  n^ot  proved  that  Foley  ever  reduced  the 
premisee  to  his  actual  will  and  controL 

D.  '8.  &  8.  M.  Wilson,  also,  for  AppiellantB,  on  the  question 
of  Foley's  prior  possession,  cited  8tmol  v.  Hepburn,  1  OaL  259 ; 
Woodworth  v.  Ftdion,  1  CaL  310^  Plume  v.  Seward,  4  CaL  M ; 
Murphy  y.  WoXlmgfordy  6  CaL  649;  Stockton  v.  Oarfriaa,  12 
Cal.  316 ;  Baldwin  v.  Simpson,  12  CaL  660;  WOsan  v.  Corheir, 
13  Cal.  167;  Lawrence  v.  Pulton,  20  CaL  690;  and  Howee  v. 
Dale,  19  Cal.  369.  They  also  argued  that  if  Foley'st  prior 
possession  was  not  sufficient  to  give  him  any  right  or  daim  to 
the  land  in  dispiAe,  that  it  did  not  give  hhn  any  ri^t  under 
the  Van  l^ess  Ordinance;  and  cited  Wolf  v.  Baldwin,  19  CaL 
806;  and  San  Praheieeo  r.  Beideman,  1?  CaL  468. 

E.  A.  Laivrence,  for  Bespondents,  argued  that  the  eividenoe 
was  conflicting,  and  that  in  such  case  the  Court  would  not 
grant  a  new  trial  on  the  ground  that  the  evidence  did  not  jus* 
tify  the  verdict  He  also  argued  tlutt  Ihe  admiesion  in  evidence 
of  the  map  from  the  Recorder's  office  was  the  exercHse  of  a 
discretion  liy  the  Court  below  resnlting  from  inspeotion  of  the 

.document  with  which  this  Court  would  no(  interfere^  He  also 
argued  that  the  tide  under  the  Van  Ness  Ordinance  inUied  ta 
the  benefit  of  the  first  possessor,  and  not  to  him  who  hanieMMl 
to  be  in  possessictti  whtti  the  ordinanee  was  pimwodi 

By  the  Otmrti  BHonlBa,  J^: 

The  cause. was  submitted  to  the  jury  both  upon  the  tlieery 
of  title  under  the  Van  Nesa  Ordinance  and  prior  possession, 
and  the  verdict  for  the  plaintiff  being  general,  it  is  impossible 
to  detennine  from  the  ^record  upon  which  theory  it  was  ren- 
dered;, but  admitting  that  the  evidence,  which  we  think  was 
clearly  insufficient  to  .establish  title  in  the  plaintiff  under  the 
Van  Ness  Ordintooe^  tended  to  show  such  prior  possession  in 
Poley,  rthat  this  verdi<H' would  not  be  disturbed  on  t&e  grouiid 
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that  the  evidence  was  insufficient  on  that  point,  it  becomes 
necessary  to  pass  upon  some  of  the  other  questions  of  the  case. 
Did  the  plaintiff  acquire  Foley's  title  ?  One  of  the  links  in 
the  chain  of  title  under  which  the  plaintiff  claims,  is  a  deed 
from  Stevens  and  Abell  to  Lyons  and  Sturtevant  of  the  parcel 
of  land  '^  known  as  Lot  Number  One  in  the  subdivision  of  the 
tract  of  land  lying  on  the  new  county  road,  and  known  as 
Foley^s  tract,  the  map  of  which  is  duly  recorded  in  the  Becor- 
der's  office  of  the  County  of  San  Francisco,  reference  to  which 
is  herein  made,"  the  deed  being  admitted  only  as  the  deed  of 
Stevens. 

Description  of  land  in  doeJL 

The  parties  to  a  deed,  instead  of  setting  out  m  full  the 
metes  and  bounds  or  other  complete  designation  of  the  tract 
intended  to  be  conveyed,  may  describe  it,  in  whole  or  in  part, 
by  reference  to  some  instrument,  as  a  deed,  map,  etc.,  which 
contains  or  furnishes  such  a  description  of  the  land  that  it, 
when  read  in  connection  with  the  deed,  will  completely  iden- 
tify the  land.  An  instance  of  this  manner  of  describing  the 
premises  is  found  mEicka v.  Coleman,  25  Cal.  12S.  The  deed 
and  the  instrument  therein  referred  to,  when  taken  together, 
must  be  as  certain  in  respect  to  the  description  of  the  pr&n- 
ises,  as  a  deed  containing  no  direct  refeirence  to  another  dooa- 
ment.  It  is  unnecessary  to  say  whether  ti\e  instrum^at  re- 
ferred to  in  the  deed  must  be  produced  in  evidence,  when  the 
deed  itself  contains  a  sufficient  description  of  the  premises; 
but  when  such  is  not  the  case  the  party  claiming  under  the 
deed  is  under  the  same  rule  to  produce  the  instrument  referred 
to  in  the  deed,  as  to  produce  the  deed  itself. 

The  deed  of  Stevens  and  Abell  to  Lyons  and  Sturtevant  is 
not  sufficient  in  the  description  of  the  premises  conveyed,  to 
designate  and  attach  itself  to  any  particular  tract  of  land 
without  the  aid  of  further  evidence.  Admitting  that  the 
exterior  lines  of  the  Foley  tract  were  as  claimed  by  the  plain- 
tiffy  evidence  of  some  kind  was  requisite  to  show  where  Lot 
Knmber  One  was  located.     The  only  evidence  introduced  by 
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the  plaintiff  for  this  purpose  was  a  map  from  the  Becorder'e 
oflBoe,  and  a  map  from  the  SurFejor's  office,  and  parol  testi- 
mony in  ftxplanatidn  of  the  last  map.  The  defendants  objected 
to  the  map  from  the  Beoorder's  office  on  the  grounds,  amoi^ 
others,  that  '^  it  was  made  with  pencil  and  not  with  ink/'  and 
that  ''it  is  pasted  in  between  the  leaves  of  the  book,  but  not 
Tecorded.** 

The  objection  should  have  been  sustained.  Had  the  deed 
referred  to  a  map  to  be  found  in  that  place  and  condition,  it 
would  have  been  admissible  in  evidence^  for  it  would  have 
constituted  in  effect  a  part  of  the  deed  as  much  as  if  it  had 
been  copied  into  it  (Vance  ▼«  Fare,  24  CaL  444,  and  cases 
cited.)  But  the  deed  ealls  for  a  map  duly  recorded  m  the 
Becorder's  office,  and  by  the  utmost  stretch  of  liberality  the 
one  produced  cannot  be  regarded  as  recorded.  The  Act  con- 
cerning Crounty  Secorders  provides  that  the  several  instru- 
ments entitled  to  record  diall  be  recorded  ''in  large  and 
strong  bound  books,  and  in  a  fair^  large  and  legible  hand." 
The  necessary  implication  from  this  provision  is  that  the 
instrument  must  be  copied  into  the  proper  book  of  record ;  and 
in  view  of  the  purpose  to  be  snbderved  by  the  recording  of 
the  several  classes  of  instruments  mentioned  in  the  Act  —  the 
making  and  preservation  6f  accurate  and  durable  official  copies 
of  such  instruments  —  a  copy  made  in  pencil  or  other  materials 
that  would  not  permanently  remain,  would  not  be  within  the 
spirit  of  the  Act  The  map  should  for  thesis  reasons  have 
been  excluded. 

The  map  from  the  Surveyor's  office  did  not  fill  the  place  of 
the  one  specified  in  the  deed.  It  did  not  purport  to  be  a  map 
of  the  Foley  tract ;  it  did  not  appear  to  have  been  recorded  in 
the  Recorder's  office,  and  it  was  not  proveja  that  it  was  a 
duplicate,  or  a  copy  in  whole  or  in  part  of  the  one  mentioned 
in  the  deed,  nor  that,  in  respect  to  the  premises  in  contro- 
versy, they  were  identical.  We  do  not  undertake  to  say  that 
the  evidence  of  that  character  would  have  been  admissible  if 
objected  to,  but  as  the  map  now  appears  before  us,  it  does 
not  fill  the  place  that  the  parties  to  ^e  deed  designed  ahoiM 
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be  'occupied  by  tHe  loap^they  designated  as  containing  the 
metes  and  bounds  of  the'  tract  of  land  conveyed.  By  exclud- 
ing the  map  f roin  thie  Recorder's  office,-  which  should  have 
been  done,  the  plaiintiffs-  chain  of  title  is  broken. 

The  plaintiff  claims  that  leaving  out  of  the  case  the  Foley 
title,  he  is  still  entitled  to  a  recovery  on -the  ground  of  an 
estoppel  growing  out  of  the  facts,  as  he  alleges,  that  in  1858, 
^Perkins  Who  was  then  m  possession  of  the  premises,  but 
claiming  no  right  in  them,  conveyed  them  to  Lyons,  and  took 
from  him  a  lease;  that  when  Perkins  sold  his  own  tract 
adjoining* the  pi^mises  to  Crim,  *  and  gave  him  the  possession 
of  it,  he  .ai 'the*  i^airie  time  g&ve  him'  th&  possession  of  the 
premises  in  controversy,  and  that  Center  entered  under  Crim. 
We  need  not  *  delay  'Upon  this  niatter,  for  when  the  facts 
appear  on  the  new  trial,  .and  they  are  not  entirely  dear  in  the 
record,  and  counsel  disagree,  not  only  in  respect  to  them,  but 
as  to  the  meaning  of  the  testimony  of  the  witnesses,  the  ques- 
tioBS  arising'  theiBupon  are  determinable  upon  very  familiar 
pi^inbiple^i    • 

Charge  of  Court  tm  fads  in  issue. 

-  The  only  feinaining  ..point  we  shall  notice  is  the  alleged 
error  of  the  Court  in  firing  that  portion  of  the  chaige  to  the 
jury  wHieh  Is  recited  ia  the  transcript.  We'  are  dearly  of  the 
opinion  that  the  charge 'is  erroneous,  for  it  assumes  as  a  fact 
proven  that  Perkins  was  the  tenant  of  the  plaintiff.  That  was 
a  fact  in  Isdiie  betwetmthe  parties,  and  was  to  be  found  as  a 
fact  by  thd  juiy  from  the  evidence  adduced  by  the  respective 
parties.  The  production  of  a  lease  will  not  of  itself  show  that 
the  relation  of  landloj'd  and  tena!nt  existed  between  the  parties 
to  the  lease,  and  Although-  it  is  the  province  of  the  Court  to 
construe  the  instrument-  when  admitted  in  evidence,'  yet  the 
Court  cannot  declare}  as  a  matter  of  law,  that  the  party  named 
therein  as  the  lessee  was  the  teiiant  of  the  lessor,  because  there 
must  be  further  shown  1>y  competent  evidence,  the  entry  of 
the  lessee  under  the  lease,  or  a  holding  of  the  possession  of 
the  premises  by  the  lessee  that  will  be  referrable  to  the  lease 


Oct.,  1866.J  Maxfieuo  v.  Johnsoit.  545 

statement  of  Factn 

■ 

as  hii5  authority.     Those  are  matters  of  fact  to  be  ascertamed 
by  the  jury  in  like  maUner  as  the  delivery  of  a  deed,  after  its 
execution  is  proven,  and  may  not  be  assumed  by  the  Court  as 
facts,  unless  admitted. by  the  parties  to  the  action. 
Judgment  reversed,  and  oauflo  iremandad  for  a  new  trid. 


E.  F.  MAXFIELD  v.  J.  U.  JOHNSON. 

JuBiflDXcnoN  or  SnPBVHs  Coubt.— The  Supreme  Court  htm  no  jurledlctlon  on 

appeal  tn  an  action  for  a  money  Judgment  where  the  amount  toed  for  la 

less  than  three  hundred  dollars. 
Costs  not  Includbd  to  giys  Jubisdiction. —  The  costs  in  an  action  constitute 

no  part  of  the  amount  In  controversy,  and  are  not  Included  for  the  purpose 
.  of  making  a  sum  sufficient  to  give  the  Supreme  Court  jurisdiction. 
AppELLATn  JuBiSDicnoN  OT  SupBXBCK  CouBT.*-The  fsct  that  the  defendant  sets 

up  a  counterclaim  In  excess  of  three  bandred  doUara*  does  not  gtre  ^e 

Supreme  Court  jurisdiction  on  appeal. 
JuBisDiCTiOK  OF  JusTiCB  OF  CouimBCULiiCw— A  defendant  tn  a  Justice's  Court 

cannot  set  up  a  counterclaim  for  a  sum'  exceeding  three  hundred  dollann. 
TnsT  OF  JvBisDicnox^T- The  od  4ammum  danae  tai  a  complaint  la  tha  teat  eC 

jurisdiction. 

Appeal  from  the  Oountj  Cdurt  of  the  Oitj  and  Oonnty  of 
San  Francisco* 

The  plaintiff  commenced  an  action  before  a  Justice  of  the 
Peace  to  recover  judgment  on  an  account  for  two  hundred  and 
ninety-eight  dollars.  The  defendant  answered,  setting  up  a 
counterclaim  in  the  sum  of  fire  hundred  and  seventy  dollars. 
Upon  the  trial  the  plaintiff  obtained  judgment  for  one  hundred 
and  seventy-five  dollars,  from  which  judgment  the  defendant 
appealed  to  the  County  Court.  In  the  County  Court  the  action 
was  Inferred  to  a  referee  to  try  the  issues  and  report  a  judg- 
ment The  rdferelB  reported  a  judgment  in  favor  of  plaintiff 
for  one  hundred  and  seventy  dollars.  The  defendant  moved 
for  a  new  trial,  which  was  denied  by  the  County  Court.  The 
defendant  then  a^e&led  from  the  judgment  and  from  ike  order 

denying  a  new  trial,  t     . 
Vol.  XXX.~-86 
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Eugene  B.  Drake,  for  Appellanti  argued  that  the  fourth 
section  of  the  Constitution  as  amended  only  gave  the  ri^t 
of  appeal  affirmatively  where  the  amount  in  oomtrover^ 
amounted  to  three  hundred  dollars,  but  did  not  prevent  the 
Legislature  from  providing  for  an  appeal  in  othev  casesy  and 
that  at  the  time  this  appeal  was  taken  (August  28thy  1865,) 
section  three  hundred  and  fifty-nine  of  the  Practice  Act  allowed 
appeals  in  all  cases  where  the  amount  in  controversy  exceeded 
two  hundred  dollars.  He  also  argued  that  the  amount  in  dis- 
pute here  was  over  three  hundred  dollars,  as  the  set-off  pleaded 
exceeded  three  hundred  dollars.  He  cited  People  v.  Fowler,  9 
Cal.  89. 

W.  C.  Burnett,  for  Respondent,  argued  that  the  Legislature 
had  no  power  to  give  appeals  in  cases  where  the  amount  in 
controversy  was  less  than  three  hundred  dollars^  and  that  the 
Court  below  had  no  power  to  have  taken  into  consideration 
the  counterclaim,  as  it  exceeded  its  jurisdiction;  and  cited 
Practice  Act,  Sec.  574;  and  MdUon  v.  Vaughn,  23  CaL  61. 

By  the  Court,  Sanbebsoit,  J. : 

This  Court  has  no  jurisdiction  in  this  case.  The  amount 
sued  for  was  only  two  hundred  and  ninety-«ight  dollars.  The 
appellate  jurisdiction  of  this  Court  is  fixed  by  the  Constitution, 
and  in  this  class  of  cases  is  limited  to  such  as  involve  the  sum 
of  three  hundred  dollars,  exclusive  of  interest,  and  it  is  not  in 
the  power  of  the  Legislature  to  confer  jurisdiction  in  casee 
where  the  demand,  exclusive  of  interest,  is  less.  The  ad 
damnum  clause  in  the  complaint  is  the  test  of  jurisdiction,  and 
the  costs  of  the  action  constitute  no  part  of  the  amount  in 
controversy.  This  question  is  unaffected  by  the  fact  that  the 
defendant  sets  up  a  counterclaim  in  excess  of  three  hundred 
dollars.  He  had  no  legal  right  to  do  so.  He  could  set  up 
only  such  a  counterclaim  as  he  could  have  sued  upon  in  a 
Justice's  Court     (Prac  Act,  Sec  674.) 

Appeal  dismissed. 
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JOHN  D.  HAVENS  v.  GEORGE  DALE  et  als. 

Coots  m  Bjbctm mrv*  If  the  plalntlft  in  cjeetment  raeorvro  jndsment  wbon  tte 
allegMlons  of  bia  complaint  are  donled,  he  la  entitled  to  eoat%  although  hla 
recoTory  la  for  onlj  a  portion  of  the  demanded  premlaea,  and  the  defendant 
recovera  jodgment  for  the  reaidao. 

Appeal  from  the  Distriet  Ckmrt,  Twelfth  Judieial  Diatrict* 
San  Mateo  County. 

The  facta  are  stated  in  the  opinion  of  the  C!ourt» 

TuUy  B.  Wise,  for  Appellant 

Charles  N.  Pox,  for  Respondenti, 

By  the  Court,  Shapteb,  J,: 

Ejectment  All  the  allegatiooa  of  the  complaint  were 
denied.  The  verdict  was  for  the  defendants  as  to  a  part  of 
the  demanded  premises  and  for  the  plaintiff  as  to  the  residue. 
Judgment  was  entered  up  in  conformity  to  the  verdict,  and  it 
was  ordered  that  neither  party  recover  costs. 

The  Court  had  no  discretion  in  the  matter  of  the  costs.  The 
plaintiff  was  the  prevailing  party  in  the  action,  though  he  did 
not  recover  to  the  extent  of  his  clainL  (Prac  Act,  Sea  495.) 
The  judgment  must  be  modified  by  awarding  costs  to  the 
plaintiff,  and  the  District  Court  is  directed  to  so  modify  the 
judgment  as  to  aw^ard  to  the  plaintiff  such  costs  as  he  may  be 
entitled  to  under  sections  five  hundred  and  ten  and  fivie  hund- 
red and  eleven  of  the  Practice  Act 


a  AUGUSTUS  LUOKHART  «.  RICHARD  L.  OGDEN, 
jLSj>  PAUL  J.  GIFFORD. 

■vLiBOiemRfT  OF  TiMv  TO  PBBFOBM  COWTRACT. —  What  oTldenee  enfflcfent  ta 
prow  a'TeAal  agreeBoent  to  estead  llie  time  for  the  performance  of  a 
written  contract,  conelctered. 

Who  to  bion  Ezscutobt  Contsact^ — An  executory  contract  by  the  terme  of 
wtalch  ana  partj  Is  to  perform  woit  In  the  fntnre  Ui  eonalderatleii  qt  a 
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conveyance  already  made  to  him  of  property  by  the  other  party,  need  only 
be  signed  by  the  party  to  perform  In  future. 

Time  for  Pbbfobmamcx  of  Contract. —  When  -an  agreement  for  the  enlarge- 
ment of  the  time  within  which  a  contract  was  to  be  performed  la  allent  ai  to 
the  duration  of  the  extension,  the  law  Implies  that  the  extension  will  be  for 
a  reasonable  time. 

Mbanino  of  AQRsncsMT. —  It  Is  for  the  Court  to  determine  whether  letters 
which  have  passed  between  parties  constitute  an  agreement  between  them. 

AoREEMBNT  TO  KNiABGn  TiiOB  TO  Prrfobu  CONTRACT. —  Au  agreement  In  gen- 
eral- terms  to  enlarge  the  time  for  the  performance  of  a  contract,  which 
contract  provides  for  severaJ  things  to  be  done  within  a  qiedfled  time,  en- 
larges the  time  for  the  performance  of  all  the  acts  In  the  contract. 

Meaning  of  Agrkbmsnt  a  Qubstiok  of  Law« — Whether  an  airreement  be- 
tween parties  amounts 'bo -an  extension  of  time  for  the  performance  of  a 
former  contract  between  them,  and  If  so,  what  time,  are  questions  *of  law 
for  the  Court  and  not  of  fact  for  a  jury. 

Is  THE  Qcvsnoif  OF  Rbasonabui  Time  for  the  Court  or  JiTRTt  —  When  a 
contract  la  to  be  performed  within  a  reasonable  time,  the  question  —  what 
Is  a  re'asonable  timet  —  Is  one.  of  law  to  be  detsrmlned  by  the  bourt  from 
the  facts  established. 

Appeai,  from  the  District  Court^  Fourth  Judicial  District, 
City  and  County  of  San  Francisco*; 

The  following  is  the  contract  upon  which  the  action  was 

brought: 

^  This  indenture^  made  the  Slst  day  of  Augost,  in  the  year 
of  our  Lord  one  thouaand  eight  hundred  and  sixty-three,  be* 
tween  Bichard  L.  Ogden.and  Paul  J.  Gifford,  of  the  Cil^  and 
County  of  San  FrancisoO)  parties  of  the  first  part,  and  C.  Au- 
gustus Luckharty  of  the  City  and  County  of  Los  Angeles,  party 
ef  the  second  part; 

*^  Whereas,  by  an  instrument  in  writing  bearing  date  on  the 
ISth  day  of  April,  1863,  between  J.  D.  Cusenberry  and  others, 
discoverers  and  sole  owners  d  certain  mining  ground  or  prop- 
erty in  La  Paz  Mining  District,  in  the  Territory  of  New  Mexicoi 
of  the  first  part,  and  llie  said  0.  Augustus  Luckhart  of  the 
second  part,  the  said  parties  of  the  second  part  thereto  con- 
veyed in  fee  and  absolutely  to  the  said  Luckhart,  an  undivided 
half  of  said  property,  and  the  said  Luckhart,  in  consideration 
thereof^  agreed  in  substance  to  incorporate  the  parties  inter- 
ested in  said  property  and  <^>en  tiie  said  mines,  aa  will  more 
fully  and  at  large  appear  by.  reference  to  said  instrument ; 
^ ^,  *tAad  wh?r€^§,  the  aiu,d  J^nd^rt  h^tl^  ^gT^.  tq^  ^U  and 
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oonvey,  and  by  a  deed  .of  eimi  date  hei«i^fli^  hath  iu  fact 
conveyed  to  the  said  parties  of  the  ficst  pact  heretx^  the  said 
xnining  property  or  mineral  ground; 

"  Now  this  indenture  witnesseth,  that  the  said  parties  of  the 
first  part^  .for  and  in  consideration  of  the  said  conveyance  so 
made  to  them  as  aforesaid,  do  undertake^  promise,  and  agree 
to  and  with  the  said  party  of  the  second  part^  in  manner  and 
form  following: 

*^1.  They,  the  said  parties  of  the  first  part,  will,  on  the 
part  and  behalf  of  said  Luckhart,  and  in  his  place  and  stead, 
perform  and  fulfil  the  contract  aforesaid  between  the  said 
Luckhart  and  Oasenheny,  and  others,  of  the  13th  April,  1863. 

**  2.  At  any  time  at  or  before  the  expiration  of  six  months 
from  the  date  hereof,  the  said  parties  of  the  first  part  having 
performed  the  foregoitig  eovemant  to  that  tim^  they  may 
abandon  their  pnrchase,  and  upon  recon^veying  to  the  said 
party  of  the  second  part  the  property  by  him  conveyed  to 
them,  unimpaired  and  unencmnbered,  with  warranty  against 
their  own  acts,  then  \hey  shall  be  diereby  discharged  from 
this  contract 

^'  3.  At  or  before  the  expiration  of  said  six  months  from  the 
date  hereof,  the  parties  of  the  first  part  not  having  abandoned 
the  purchase  and  reconveyed  said  propa-ty  as  above  provided, 
shall  pay  to  the  party  of  the  second  part  the  sum  of  three 
thousand  dollars  in  gi^  coin  of  the  United  States. 

^  R  J.  GirooKD.     [Seal] 
«RL.Ogdiw.       [Seal]'' 

The  other  facts  are  stated  in  the  opinion  of  the  Ckmrt 

B,  S.  Brooks,  for  Appellants^  argoed  that  the  contract  was 
a  mutual  oonvenant  of  indenture,  intended  to  be  executed  by 
both  parties,  and  was  of  ne^  effect  until  liius  executed.  Bd 
also  argued  that  the  contract  was  not  of  itself  evidence  of  a 
breach  of  its  terms,  but  that  plaintiff  should  have  proved  a 
breach ;  and  cited  1  Phillips  on  Ev.  492 ;  Cow.  &  HilFs  Notes, 
346 ;  and  Lent  et  al.  v.  Padelford,  10  Mass.  233.  He  also 
argued  that  it  was  tlie  duty  of  the  Court  to  have  determined^ 
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as  a  qnestioii  of  law,  whether  the  letters  amounted  to  a  eon- 
tract,  and  that  the  Court  should  then  have  charged  the  juiy 
that  the  letters  contained  a  valid  contract,  and  that  the  Court 
should  also  have  construed  the  contract  contained  in  the  let- 
ters and  chai^ged  the  jury  what  its  effect  was^  and. told  them 
that  the  effect  of  the  letters  was  to  give  def aidants  a  leascMi- 
ahle  time  to  complete  the  contract;  and  cited  Chitty  on  Con. 
629;  Sanson  v.  Rhodes,  8  Soott,  644;  Aiwood  v.  Cobh,  16 
Pick,  231 ;  Roberts  v.  Beatty,  2  Penn.  68 ;  PhUUps  v.  Morrison^. 
8  Bihh.  106 ;  Sawyer  v.  Hammond,  16  Me.  40 ;  Howe  v.  Hunr 
Hngton,  16  Me.  360;  Atkinson  v.  Brawn,  20  Me.  67.  He  also 
argued  that  it  was  not  for  the  jury  to  have  determined  what 
was  a  reasonable  time  for  the  peiformanoe  of  the  oontract; 
and  cited  Aiwood  v.  Clark,  2  GreenL  299 ;  Kingdey  v.  WaUes, 
2  ShepL  67;  Howe  v.  Hwdington,  8  ShepL  820;  Qreen  ▼. 
Dugley,  24  Me.  187. 

(7.  H.  Parker,  iw  Respondent,  argued  that  as  the  answer 
admitted  that  the  defendants  ezeeuted  the  contract  for  a  valu- 
able consideration  given  them  by  the  plaintiff,  and  as  the 
defense  consisted  only  of  new  matter  set  up  by  way  of  con- 
fession and  avoidance,  that  plaintiffs  were  not  required  to 
introduce  any  evidence  but  the  contract  itself  in  order  to  make 
out  a  prima  facie  case;  and  cited  10  Cal.  668;  and  10  How. 
Pr.  166.  He  also  argued  that  the  questions  concerning  the 
letters,  whether  they  amounted  to  a  contract,  and  what  liie 
contract  was,  and. what  was  a  reasonable  extension,  were  all 
questions  of  fact  for  the  juiy;  and  cited  KimbaM  v.  Qearhart, 
12  ObL  97;  16  Id.  271;  Story  on  Oont,  Sec  970;  1  Oreenl. 
Ev.  69;  8  Comst  272;  1  Ey.  (Dana,)  80.  He  also  insisted 
that  the  authorities  cited  by  appellant's  counsel,  although 
sound  in  view  of  the  oircomstanoeB  of  eadb  case  were  not 
applicable  to  this  case,  but  that  it  was  peculiarly  appropriate 
that  the  facts  of  this  oaae  diODld  gi>  to  the  jury. 
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By  the  Court,  Cubrey,  C.  J.: 

On  the  13th  of  April,  1863,  J.  D.  Ousenbeny  and  others, 
the  discoverers  of  certain  mines  in  the  La  Paz  Mining  District, 
in  the  Territory  of  New  Mexico,  conveyed  to  the  plaintiff  one 
undivided  half  of  the  property  in  fee,  in  consideration  whereof 
the  plaintiff  covenanted  and  agreed  to  incorporate  the  parties 
interested  in  the  property  and  open  the  inine&  On  the  last 
day  of  the  month  of  August  of  the  same  year^  the  plaintiff 
conveyed  to  the  defendants  his  interest  in  said  mining  prop- 
erly, in  consideration  whereof  they  oovenanted  and  agreed  to 
and  with  him  to  perform  on  his  behalf -and  in  his  place  and 
stead  his  contract  with  Cusenberry  and  others.  The  contract 
between  the  defendants  and  plaintiff  further  provided  that  at 
any  time  before  six  months  from  the  date  had  elapsed,  they 
ought,  provided  they  had  at  the  time  proceeded  with  the  per- 
fonnance  of  their  covenant  to  fulfil  the  plaintiff's  contract 
with  Cusenberry  and  others^  abandon  their  purchase;  and 
upon  reconveying  to  him  the  same  property  unimpaired  and 
unencumbered,  with  warranty  again&t  their  own  acts,  they 
should  be  thereby  discharged  from  their  contract  with  the 
plaintiff;  but  in  case  the  purchase  was  not  so  abandoned,  and 
the  property  was  not  so  reoonveyed  to  the  plaiatiff,  that  they 
should  pay  to  him  the  sum  of  three  thousand  dollars  in  gold 
ooin  of  the  United  Statea 

This  action  was  brought  on  the  contract  executed  by  the 
defendants  to  recover  the  sum  of  three  thousand  dollars  in 
gold  coin,  with  interest  thereon  at  the  rate  of  ten  per  cent  per 
annum  from  the  1st  of  March,  1864.  The  defense  to  the 
action  is,  in  substance,  that  the  time  for  performance  of  the 
contract,  and  also  the  time  within  which  the  defendants  had 
the  option  to  abandon  it  and  reconvey  to  the  plaintiff,  was 
enlarged  by  the  contract  between  the  parties,  and  that  the 
action  was  in  fact  commenced  before  such  extended  time  had 
expired,  and  therefore  before  the  ^defendants  were  guilty  of  a 
breach  of  their  promise  to  pay  the  sum  of  money  above  men- 
tioned.    After  the  action  was  commenced  the   defendants. 
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acting  upon  tlie  hypothesis  that  th^  had  the  right  to  aban- 
don the  contract  and  reconvey  to  the  plaintiff,  execiited. 
ajcknowledged  and  tendered  to  him  a  deed  in  due  form,  pur- 
porting to  convey  to  him  the  property  by  him  conveyed  to 
them,  which  deed  they  brought  into  Court,  with  their  answer, 
ready  to  be  delivered  to  the  plaintiff. 

The  case  was  tried  before  the  Court  and  a  jury,  who  ren- 
dered a  verdict  for  the  plaintiff  for  the  principal  sum  demanded 
in  the  complaint,  with  interest  thereon  from  the  lit  of  Maidi, 
1864,  upon  which  judgment  was  entered.  A  motion  was  made 
on  behalf  of  the  defendants  for  a  new  trial,  which  wbs  denied, 
and  the  appeal  is  from  this  order  and  ialso  from  the  jndg-' 
ment. 

The  evidence  in  the  case  showed  tihat  after  the  contract  was 
entered  into  between  the  parties  the  defendants  Entered  upon 
their  undertaking  to  open  the  mine  and  prosecuted  the  work 
feebly  for  some  time  on  axscount  of  the  want  of  the  necessary 
means  and  supplies  for  the  purpose;  and  that  prior  to  the 
expiration  of  the  six  months  within  which  they  were  to  make 
their  election  whether  to  proceed  to  the  fulfilment  of  their 
engagement,  or  to  abandon  it,  they,  in  anticipation  of  their 
inability  to  complete  the  work  within  ^at  period,  applied  to 
the  plaintiff  for  an  extension  of  time,  and  at  the  same  time 
informed  him  that  unless  it  was  granted  the  defendants  would 
be  compelled  to  avail  themselves  of  the  election  which  fliey 
had  reserved  of  abandoning  the  enterprise;  accordingly  an 
extension  was  granted,  but  no  term  thereof  was  agreed  upon.. 
About  the  middle  of  April,  1864,  the  defendant  Gifford,  who 
had  been  at  the  mine,  visit-ed  the  plaintiff  at  his  residence,  at 
Los  Angeles,  and,  after  having  given  him  an  account  of  affairs 
at  the  mine,  applied  for  another  extenaion.  Gifford  testified 
that  he  told  the  plaintiff  it  was  necessary  the  defendants 
should  have  six  months  or  a  year  more,  and  that  unless  lie 
gave  it  they  would  be  compelled  to  abandon  the  contract  and 
reconvey;  and  then  in  reply  the  plaintiff  sidd  he  did  not  wish 
them  to  reconvey,  and  if  they  would  not  he  would  give  them 
all  the  time  they  wanted.     That  he  was  intending  to  go  to 
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San  Frandsoo  and  wonld  see  boih  defendants  and  make 
everything  satisfactory.  That  the  parties  with  whom  he 
had  contracted  (evidently  referring  to  Onsenberry  and  others) 
would  do  anything  he  agreed  to.  The  plaintiff  testified  on 
his  own  behalf,  giving  a  different  version  of  the  conversation 
respecting  which  Gifford  testified.  He  admitted  that  Gifford 
applied  for  an  extension  of  the  time  in  which  to  perform  the 
contract,  and  that  he  made  a  proposition  to  GHifford  to  enable 
him,  the  plaintiff,  to  assist  the  defendants  in  obtaining  such 
extension.  The  proposition  was  that  Gifford  should  furnish 
the  plaintiff  with  sufficient  means  to  enable  him  to  proceed  to 
San  Francisco,  which  it  was  necessary  he  should  do  in  order 
to  obtain  from  Cusenberry  and  others  an  extension  of  the  time 
within  which  he,  the  plaintiff,  was  bound  by  his  contract  with 
them  to  perform  the  work  of  opening  the  mine;  and  he  says 
he  told  Gifford  that  if  he  could  go  to  San  Francisco  he  would 
make  it  "all  right  —  satisfactory  to  all  parties.^'  To  which 
Gifford  made  no  definite  answer.  It  does  not  appear  that 
Gifford  furnished  the  plaintiff  any  money  to  enable  him  to 
proceed  to  San  Francisco.  After  the  plaintiff  had  thus  stated, 
Gifford  was  recalled,  and  on  behalf  of  defendants  testified  that 
at  the  conversation  mentioned  the  plaintiff  did  not  make  it  a 
condition  of  his  proceeding  to  San  Francisco  that  he,  Gifford, 
•hould  furnish  money  to  pay  his  expenses;  but  he  added  that, 
the  plaintiff  said  he  had  no  money  to  pay  his  expenses,  and 
asked  this  witness  to  let  him  have  some  —  that  he  had  no 
money  and  could  not  go  to  San  Francisco  unless  he  could  get 
the  money  from  him,  Gifford,  for  the  purpose.  This,  in  •  fact, 
is  in  corroboration  of  what  the  plaintiff  testified.  The  plain- 
tiff, it  seems,  expressed  a  willingness  on  his  part  to  extend  the 
time  for  the  fulfilment  of  the  contract  on  the  part  of  the 
defendants,  but  in  order  to  be  able  to  do  so  he  told  Gifford  of 
the  necessity  of  seeing  Ousenberry  and  others  to  whom  he 
was  bound,  and  for  that  purpose  that  he  must  visit  San  Fran- 
cisco, and  in  order  to  do  so  he  required  means,  which  he 
asked  Gifford  to  furnish,  but  which  were  not  furnished.     We 
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in  opening  the  mine,  stating  at  tlie  same  time  in  anbatance 
that  he  wanted  an  eztensign  of  time  on  the  agreement  which 
the  defiendants  liad  executed  to  the  plaintiff,  and  that  nnless  he 
could  obtain  it  he  would  have  '^to  throw  the  contract  up." 
The  plaintiff  replied  to  this  letter  agreeing  to  the  extension 
requested.  On  the  trial  the  plaintiff  admitted  that  the  letters 
named  oonatituted  a  ''valid  extension  of  the  time  mentioned 
in  the  contract '^  No  particular  term  of  extension  was  specf- 
fied.  Where,  in  such  cases,  the  contract  is  silent  as  to  the 
duration  of  the  extension,  it  must  be  presumed  ^be  parties 
intended  a  reasonable  time,  and  this  the  law  will  imply.  In 
argument  the  plaintiff's  counsel  maintains  that  the  agreement 
enlarging  the  time  mentioned  in  the  contract  did  not  amount 
to  an  enlargement  of  the  time  within  which  the  defendants 
might  elect  to  abandon  the  purchase  and  reconvey  the  prop- 
erty, but  only  an  extension  of  the  time  for  the  performance  of 
the  contract  to  open  the  mine,  which  they  had  assumed. 

The  Court  must  determine  the  meaning  of  a  eoniraeL 

What  the  agreement  meant  was  for  the  Court  to  dedde,  and 
we  are  of  opinion  the  extension  of  time  for  which  the  parties 
stipulated  applied  to  the  entire  contract — that  t^e  defendants 
were  entitled  not  only  to  a  further  reasonable  time  in  which 
to  perform  the  work  they  had  engaged  to  do  in  opening  the 
mine,  but  were  in  the  meantime  entitled  to  abandon  their  pur- 
chase and  reconvey  the  property  to  the  plaintiff,  as  stipulated 
in  the  contract,  provided  that  when  so  electing  they  had  to 
that  time  proceeded  with  due  diligence  in  the  performance  of 
the  plaintiff's  contract  with  Cusenberry  and  others,  as  they 
had  contracted  to  do.  The  defendants*  counsel  at  the  trial 
seemed  to  entertain  this  view  of  the  agreement  which  had 
been  entered  into  extending  the  time  mentioned  in  the  con- 
tract between  the  parties,  and  accordingly  requested  the  Court 
to  instruct  the  jury : 

"First — That  the  letters  from  Gifford  to  Luckhart^  and 
from  Luckhart  to  Gifford  and  O^en  contain  a  valid  contract 
between 'the  parties  ta  extend  or  prolong  the  original  oontract. 
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^^  Second  —  The  effect  of  the  contract  was  to  continue  all 
the  rights  of  the  parties  just  as  they  were  at  the  moment  of 
the  new  contract  for  a  reasonable  time  thereafter  to  perform 
the  work  contemplated'* 

The  Court  refused  to  give  these  instructions;  but  submitted 
it  as  a  questicm  of  fact  to  the  jury  to  find  whether  there  was 
an  extension  of  time  after  the  oontraet  between  the  plaintiff 
and  defendants  was  made,  and  if  so,  what  was  that  extension 
of  time  ?  Was  it  an  extaision  of  time  for  the  development  of 
the  mine,  or  was  it  for  the  purpose  embraced  within  the  con- 
tract? Matters  of  fact  dependent  upon  the  finding  as  to  the 
above  questions  in  the  affirmative  were  also  submitted  for  the 
determination  of  the  jury.  Whether  the  jury  under  the  gene- 
ral charge  above  noticed  found  the  matters  submitted  in  the 
affirmative  or  negative  we  have  no  means  of  ascertaining.  If 
they  determined  these  questions  in  the  negative,  then  it 
became  wholly  unimportant  to  consider  the  dependent  mat- 
ters submitted.  It  was  the  duty  of  the  Court  as  already  indi- 
cated to  determine  the  effect  of  the  agreement  in  relation  to 
enlarging  the  time  mentioned  in  the  contract^  and  for  this 
error  the  judgment  must  be  reversed  and  a  new  trial  granted. 

Is  the  Court  or  jury  to  determine  the  issue  of  what  is  reasonable 
Hme  to  perform  a  contract  t 

V.  The  agreement  evidenced  by  the  letters  being  an  en- 
laigement  for  a  reasonable  period  of  the  term  for  the  complete 
performance  of  the  contract  on  the  part  of  the  defendants,  or 
to  make  effectual  their  abandomn^nt  of  the  purchase,  it 
becomes  necessary,  as  the  case  must  be  remanded  for  a  new 
trial  to  pass  upon  the  question,  T^hether  it  was  for  the  Court 
or  jury  to  determine  the  issue  involved  in  this  point.  The 
Court,  in  submitting  it  to  the  jury,  left  to  them  to  decide  the 
question  of  what  constituted  a  reasonable  time  in  which  the 
defendants  might  perform  their  contract  or  elect  to  abandon 
their  purchase  and  reconvey  the  property  to  the  plaintiff, 
under  the  agreement  extending  the  time  for  that  purpose.  In 
several  cases  cited  by  the  defendants'  counsel,  it  is  laid  down 
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as  the  rule  of  law  that  what  is  a  reasonable  time  within  which 
a  contract  must  be  performed  when  it  is  silent  on  the  subject, 
is  a  question  of  law.  (Attvood  v.  Clarke,  2  Maine,  229; 
Eingsley^  v.  Wallis,  14  Maine,  57;  Howe  ▼•  Huntington,  14 
Maine,  350 ;  Hill  v.  Hobart,  16  Maine,  168.)  In  the  ease  last 
cited  the  Court  say:  "  Where  the  facts  are  clearly  established 
or  are  undisputed,  or  admitted,  reasonable  time  is  a  question 
of  law.  But  where  what  is  reasonable  time  depends  upon 
certain  other  controverted  points;  or  where  the  motives  of 
the  party  enter  into  the  question,  the  whole  is  necessarily  to 
be  submitted  to  the  jury  before  any  judgment  can  be  found, 
whether  the  time  was  or  was  not  reasonable.'*  Ordinarily  it 
is  a  matter  of  no  difSculty  to  ascertain  whether  a  particular 
question  be  one  of  law  or  of  fact.  But  in  the  class  of  cases 
involving  questions  of  reasonable  time,  reasonable  care,  due 
diligence  and  the  like,  it  often  happens  that  some  general 
conclusion  is  to  be  drawn  from  a  variety  of  facts  and  circum- 
stances appertaining  to  the  particular  case.  Upon  this  sub- 
ject Starkie  says: 

*^  The  law  cannot  prescribe  in  general  what  shall  be  reason- 
able time  by  any  defined  combination  of  facts,  so  much  does 
the  question  depend  upon  the  situation  of  the  parties  and  the 
minute  and  peculiar  circumstances  incident  to  each  oasa  If 
a  man  has  a  right  by  contract  or  otherwise  to  cut  land  take 
crops  from  the  lands  of  another,  the  law,  it  is  obvious^  can  lay 
down  no  rule  as  to  the  precise  time,  when  they  shall  be  cat 
and  removed;  all  that  can  be  done  is  to  direct  or  to  imply 
that  this  shall  be  done  in  a  reasonable  and  convenient  time; 
and  this  must  obviously  depend  on  the  state  of  the  weather 
and  other  circumstances,  which  cannot  from  their  nature  form 
rbe  basis  of  any  legal  rule  or  definition."  (Starkie  on  Evi- 
dence, 769.) 

The  term  reasonable  time  is  a  technical  and  legal  expres- 
sion, which  in  the  abstract  involves  matter  of  law  as  well  as 
matter  of  fact  Whenever  any  rule  or  principle  of  law  applies 
to  the  special  facts  proved  in  evidence  and  determines  their 
legal  quality,  its  application  is  matter  of  law.     But  whenever 
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the  special  facts  and  circumstances  are  such  that  the  Court 
cannot  by  the  aid  of  any  legal  rale  or  principle  decide  upon 
the  legal  quality  of  the  facts,  it  is  necessary  that  the  jury 
should  draw  the  inference  in  f act^  with  reference  to  the  ordi- 
nary course  and  practice  of  dealing,  and  the  general  principles 
of  morality  and  utility.  Where  the  law  itself  prescribes  what 
shall  be  considered  to  be  reasonable  time  in  respect  to  a  given 
subject,  the  question  is  one  of  law,  and  the  duty  of  the  jury  is 
confined  to  finding  the  simple  facts.  Where,  on  the  other 
hand,  the  law  **  does  not,  by  the  operation  of  any  principle  or 
established  rule,  decide  upon  the  legal  quality  of  the  simple 
facts,  or  res  geetas,  it  is  for  the  jury  to  draw  the  general  infer^ 
ence  of  reasonable  or  unreasonable  in  point  of  fact  In  such 
cases  the  legal  conclusion  follows  the  inference  of  facts;  in 
other  words,  the  question  as  to  reasonable  time,  etc.,  is  one  of 
fact,  and  the  time  is  reasonable  or  unreasonable,  In  point  of 
law,  according  to  the  finding  of  the  jury  in  point  of  fact'' 
(Starkie  on  Ev.  774.) 

In  Cocker  v.  The  Franklin  Hemp  and  Flax  Manufacturing 
Company,  8  Sumner,  582,  the  question  of  reasonable  time  for 
the  performance  of  a  contract  which  was  silent  on  the  subject, 
was  considered  by  Mr.  Justice  Story,  in  submitting  the  case 
to  the  jury,  and  he  left  it  to  them,  after  laying  down  the  rules 
by  which  they  should  be  governed,  to  determine  from  the 
evidence  the  reasonableness  of  the  time  allowed  to  be  necessaiy 
for  the  performance  of  the  contract  undertaken.  In  his  sum- 
ming up  to  the  jury  the  learned  Justice  referred  with  approba- 
tion to  the  case  of  EUis  v.  Thompson,  8  Mes.  &  Wels.  445,  in 
which  Baron  Alderson,  in  speakiug  of  a  contract  for  the  deliv- 
ery of  goods,  which  contained  no  specification  as  to  the  time 
when  the  delivery  should  be  made,  said  for  that  reason  the 
law  would  imply  that  the  delivery  should  be  made  within  a 
reasonable  time,  and  that  what  was  a  reasonable  time  was  a 
question  for  the  jury  at  the  trial.  (See  also  Fry  v.  HiU,  7 
Taunt  397 ;  Doe  v.  Sandham,  1  T.  R  705 ;  Haeey  ▼.  Hurdom, 
8  B.  &  C.  213 ;  Pitt  v.  Shew,  4  B.  &  Aid.  208.) 

In  the  case  under  consideration  the  question  of  what  time 


560  Labco  t;.  Casaneuava.  [Sup.  Ct 

Polnti  decided. 

was  necesBary  and  reasonable  to  be  allowed  the  defendants  to 
open  the  mine,  or  to  elect  to  abandon  the  purchase  after  having 
faithfully  and  diligently  prosecuted  the  work  for  that  purposei 
depended  upon  a  variety  of  circunoBtances,  and  oould  only  be 
determined  by  the  jury  under  the  instnietions  of  the  C!ourt  as  to 
the  principles  of  law  which  must  be  observed  by  them  in  ooniing 
to  a  verdict 

The  judgment  is  reversed  and  a  new  trial  ordered* 


NICHOLAS  LARGO  v.  FRANCISCO  CASANEUAVA  ato 
DOMINGO  ORTEZ. 

JmiisDicTioir  or  JuDoa  at  Chambbba. —  DUrtrlet  Judges  haT«  b»  jvrisdlctioB 
at  chambers  to  entertain  motions  to  strike  out  pleadlnss  or  iMrts  «C 
pleadings. 

Powm  or  JuDGB  at  Cbambbu^*- The  general  rule  la,  that  all  Indielal'  busi- 
ness must  be  transacted  In  Cwrt,  and  tbqre  must  ]M  ssme  express  war- 
rant of  the  statute  to  authorise  anj  of  It  to  be  tranaaeted  at  chambers. 

iBXBUBTAXfT  MATTm  IV  ▲  CouPLAiifT* — Immaterial  matter  Inserted  in  a  com- 
plaint la  Irrelevant,  and  shoiild  be  stricken  out  as  sueh  on  motion  duly  made. 

ATasMSMT  or  BviDKrca  ni  a  Goxvlaimv.*- ATermeiits  of  detfalgBment  of 
title  In  a  complaint  In  ejeetmtnt  are  matters  of  erldence^  and  should  bo 
stricken  out  as  IrreleTant. 

Disposition  or  DSMUsamL-^A  demorror  cannot  bo  strlekes  out  on  motion 
as  a  sham  and  irrele?ant  defenao*  A  demurrer  can  bo  dispoosd  of  In  so 
other  way  than  by  the  regular  mode. 

Ebcobd  BTiDSMca  TO  rioTB  A  WiLk — Tho  record  of  a  Probate  Court,  con- 
sisting of  a  last  wni  and  testament;  testimony  of  the  subscribing  witnesses, 
petition  of  the  executor,  and  order  aAnlttlng  will  to  probate^  ajre  admissible 
in  eyldence  for  the  purpose  of  proTii^  the  will,  OTcn  If  no  letters  have 
issued. 

BxiecuTOB's  Dbsd  or  IiAnd.^- Whersi  a  will  containo  apedfle  directions  for 
the  disposition  of  the  testatoc's  estate,  and  empowers  tlie  executor  to  ssU 
tho  testator's  land  without  obtaining  any  order  of  the  Probate  Court,  the 
executor's  deed  for  the  same,  without  any  action  of  the  Probate  Court, 
conveys  a  good  title. 

Will  AnrHOBiBiMO  Bxxcutob  to  sill  PBOFSBTTd — A  will  which  ezpreasAy  sm- 
powers  an  executor  to  sell  land  without  any  reference  to  the  Probate  Court, 
is  like  a  power  of  attorney,  and  is  to  be  consulted  as  the  source  of  power 
to  convey. 

.Balb  bt  an  Bzboutob  vufDKm  A  WiLL. —  Where  tho  executor  makes  sale  ct  the 
real  estate  of  the  testator  in  pursuanoe  of  a  full  power  contained  In  a  will, 
which  directs  the  testator  to  sell  and  hold  the  proceeds  in  trust  for  another 
person,  neither  the  executor  nor  any  third  person  can  take  advantage  of 
the  sale  on  tho  ground  that  It  was  made  In  fraud  o(  tbo  rights  of  the 
cestui  que  tmef. 
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statement  ef  Facti. 

BsTOPPSLS  m  A  DssD. —  An  ezeentor  !■  eetopped  tuy  the  redUI«  in  bi«  deed; 

that  be  was  such  executor,  and  had  received  letten  teatamentarj  from  the 

Probate  Court 
WnKi  Ebbob  UK  Bbcobd  ttxiiL  kot  BBTBBsa  JuDQKBMT; — A  judgment  will  not 

be  reversed  on  account  of  error  In  the  record  If  the  apjMUant  can  gain  nothr 

Ing  hj  a  new  triaL 

Appeal  from  the  District  Court,  Twelfth  Judicial  District^ 
San  Mateo  County, 

This  was  an  actibn  of  ejectment^  and  the  demanded  prem- 
ises were  described  in  the  complaint  as  follows:  "Being  a 
part  of  the  Rancho  of  Corte  Madera,  and  being  situated  to  the 
south  of  the  Arroyo  of  the  Alembique,  and  from  thence  to  the 
Arroyo  of  the  Canada  of  Dennis  Martin,  and  its  breadth  is 
from  the  Arroyo  of  the  Sausal  to  the  high  trees  of  the  sierra 
which  looks  to  the  east ; "  and  being  otherwise  described  as 
"  bounded  on  the  north  by  the  Arroyo  Alembique;  cm  the  south 
by  the  creek  known  as  Dennis  Martin's  Creek;  on  the  east 
by  the  Sausal  Creek,  and  on  the  west  by  the  high  trees  on 
the  summit  of  the  mountain,"  and  being  the  same  land  con- 
veyed by  Prudencio  Espinoea  and  his  wife  to  Pedro  La^M>  and 
Francisco  Casaneuava,  on  the  4th  day  of  March,  A.  D.  1853, 
and  subsequently  conveyed  by  said  Fnmcisco  Casaneuava  to 
Francisco  Llagima,  and  by  said  Llaguna  to  this  plaintiff. 

The  defendants  moved  separately  to  strike  out  as  irrelevant 
and  redimdant,  and  as  matter  of  evidence,  the  following:  "Be- 
ing the  same  land  conveyed  by  Prudencio  Espinosa  and  his 
wife  to  Pedro  Lazo  and  Francisco  Casaneuava,  on  the  4th  day 
of  March,  A.  D.  1853,  and  subsequently  conveyed  by  said  Fran- 
cisco Casaneuava  to  Francisco  Llaguna,  and  by  aaid  Llaguna 
to  this  plaintiff." 

The  defendant,  Francisco  Casaneuava,  was  the  same  person 
who  was  executor  of  the  last  will  of  Louis  Casaneuava.  In 
his  answer  he  set  up  as  an  equitable  defense  that  the  will, 
under  which  he  had  purported  to  convey  the  property  as  exec- 
utor, was  not  the  will  of  Louis,  and  that  he  (Francisco)  never 
had  the  right  or  power  to  act  as  executor,  and  that  ub  letters 
testamentary  had  ever  issued  to  him,  nor  had  he  ever  qualified 
as  executor;   and  that  about  the  4th  of  March,    1857,   he 
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assumed  to  act  as  executor,  and  agreed  to  convey  the  interest 
of  the  intestate  in  the  land  to  Francisco  Llaguna^  and  that  in 
pursuance  of  the  agreement  he  made  a  conveyance  as  execu- 
tor to  said  Llaguna,  and  that  Llaguna  in  consideration  thereof 
agreed  to  give  him  for  the  benefit  of  the  estate  two  hundred 
good  milch  cows,  and  that  Llaguna  had  refused  to  deliver  any 
of  the  cattle  or  comply  with  his  agreement,  and  that  Llaguna 
had  never  paid  any  consideration  for  the  land,  and  that  plain* 
tiff  Larco  purchased  of  Llaguna  with  full  knowledge  of  these 
facts. 

The  Court  below  admitted  in  evidence  the  record  of  the 
probate  of  the  will  in  the  Probate  CJourt,  and  the  deed  of  the 
executor  to  Llaguna.  Plaintiff  recovered  judgment  against  both 
defendants,  and  defendants  appealed* 

The  other  facts  are  stated  in  the  opinion  oi  the  Court 

Francis  E.  Spencer ^  for  Appellants,  argued  that  the  Court 
had  no  power  at  chambers  to  entertain  motions  to  strike  out 
defendants'  demurrers  and  motions,  because  demurrers  raised 
issues  at  law  which  must  be  tried  by  the  Court,  and  answers 
raised  issues  of  fact  which  must  thus  be  tried,  no  matter  how 
unsound  those  issues  might  be;  and  cited  Practice  Act,  Sees. 
162,  154,  and  155 ;  Smith  v.  Brovm,  6  How.  Pr.  R  384.  He 
also  argued  that  the  Court  should  have  stricken  out  the  part 
of  the  complaint  objected  to;  and  cited  OoryeU  v.  Cain,  16 
Cal.  567.  He  argued  further  that  the  probate  record  should 
not  have  been  admitted  in  pvidence,  because  letters  were  never 
issued  and  the  executor  had  never  qualified;  and  cited  Probate 
Act,  Sees.  41  and  72 ;  Carter's  Executor  v.  Carter,  10  B.  Mun- 
roe,  329;  Rounds  v.  Mansfield,  38  Maine,  586.  He  also 
insisted  that  the  executor's  deed  was  improperly  admitted  in 
evidence,  because  the  executor  simply  styled  himself  as  execu- 
tor of  the  last  will  of  Louis  Casaneuava,  without  stating  that 
he  derived  any  power  to  sell  from  the  Probate  Court;  and 
cited  LocJcwood  v.  Steudevant,  6  Conn.  373 ;  Donahoe  v.  Mc 
Nutty,  24  Cal.  418;  Probate  Act,  Sec.  172;  WhUe  v.  Moses, 
21  CaL  43.    He  also  argued  that  the  sale  was  void,  because  it 
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was  made  for  a  consideration  to  and  the  benefit  of  the  exeeator^ 
ignoring  the  interests  of  the  heirs,  of  which  Llaguna  had 
biowledge  j  and  cited  Singstach  v.  Eia/rding,  4  Hat.  &  J.  89 ; 
Allen  V.  DeWitt^  3  Corns-  276.  He  argued,  moreover,  that 
as  the  executor  was  acting  as  an  ofi&cer  in  a  fiduciary  capacitv. 
he  was  not  estopped  by  the  recitals  of  the  deed;  and  citisd 
Morrison  v.  Wilson,  13  Cal.  497;  Thayer  v.  WendM,  1  Gallia, 
87 ;  2  Parsons  on  Con.  789 ;  Blake  v.  Tucker,  12  Vt  39, 

Campbell,  Fox  £  Campbell,  for  Bespondent,  argued  that  a 
demurrer  was  a  defense,  and  if  sham  or  irrelevant,  could  be 
stricken  out;  and  cited  Roberts  v.  ClarJc,  10  How.  Pr.  E.  451 ; 
Marquise  v.  Craaidall,  12  Id.  399 ;  and  Rochester  City  Bank  v. 
Rapelje,  12  Id.  26.  They  argued  also  that  the  prolmte  record 
was  properly  admitted  in  evidence,  because  it  showed  that  the 
will  had  beai  proved  and  allowed,  and  this  probate  of  the  will 
confirmed  the  appointment  of  the  executor,  and  that  the  law 
oooly  required  the  issuance  of  letters  where  appointment  of 
an  executor  had  not  been  made  by  the  will;  and  cited  N orris 
▼•  Harris,  15  Cal.  265.  They  also  argued  that  this  was  not  a 
case  which  required  letters  to  issue  and  a  sale  to  be  made 
imder  an  oorder  of  the  Probate  Court,  because  the  will  itself 
conferred  a  power  to  sell  without  an  order  of  Court,  and  that 
the  probate  law  directing  the  manner  of  making  sales  of  real 
estate  was  only  operative  in  the  absence  of  testamentary  power 
to  sell;  and  dted  Payne  v.  Payne,  18  CaL  803. 

By  the  Coturt,  8Ain>xB90N,  J. ; 

The  action  was  brought  in  the  Oounly  of  San  Mateo.  The 
defendants  filed  separate  motions  to  strike  out  a  portion  of  the 
complaint  and  also  separate  demurrers.  Thereupon  the  plain- 
tiff served  notice  of  motion  to  take  up  defendants'  motions,  and 
to  strike  out  their  demurrers  as  sham  and  irrelevant  defenses, 
said  motion  to  be  heard  out  of  the  County  of  San  Mateo,  at 
San  Francisca  It  appears  from  the  bill  of  exceptions  that 
the  plaintiff's  motion  was  heard  by  the  Judge  at  chambers 
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in  the  City  of  San  FranciBoa;  that  the  defendants  objected  in 
.limine  to  the  Judge's  entertaining  the  plaintiff's  motion,  on. 
the  groond  that  he  had  no  jurisdiction  over  the  subject  matter 
out  of  the  county  or  out  of  teruL  The  Judge,  nevertheless, 
.entertained  the  motion,  and  finally  sustained  it  in  both 
'» respects. 

It  is  claimed  that  the  Judge  etred  in  entertaining  the  motion 
and  also  in  hia  ruling  upon  iti 

Power  of  Judge  at  ehaimhen^ 

This  moticm  was  not  such  business  as  a  Judge  is  authorized 
to  transact  out  of  Court  The  jurisdiction  of  District  Judges 
at  chambers  is  defined  in  the  twenty-fifth  section  of  the  Judi- 
ciary. Act,  where  they  are  authorized  to  tiy  and  determine 
il(yrits  of  mandamus,  certiorari,  quo  warranto,  motions  for  new 
trials,  for  orders  and  writs  usually  granted  ex  parte  in  the  first 
.instance,  and  motions  to  discharge  such  orders  and  writs. 
^Motions  to  strike  out  pleadings  or  parts  of  pleadings  are  not 
mentioned,  nor  are  they  embraced  in  any  class  of  motions 
which  are  motioned.  There  seems  to  be  no  good  reason  why 
motions  like  the  present  should  not  be  heard  at  efaambers. 
Such  a  course  would  undoubtedly  facilitate  business,  but  it  is 
sufficient  to  say  that  the  Legislature  has  not  so  provided*  On 
the  contraiy,  sections  fif t^  and  fifty-seven  of  the  Practice  Act 
seem  to  require  such  motions  to  be  heard  in  term;  but  aside 
from  this,  the  general  rule  is  that  all  judicial  business  must  be 
transacted  in  term  whether  there  is  any  express  direction  to 
that  effect  or  not  Such  business  as  may  be  transacted  out  of 
Court  is  exceptional  and  must  find  its  warrant  in  some  express 
provision  of  the  statute.  The  five  hundred  and  sixteenth  sec- 
tion of  the  Practice  Act  does  not  aid  the  respondent  That 
section  only  prescribes  the  venue  of  such  motions  as  may  be 
made  out  of  Court,  but  does  not  undertake  to  si^  what  such 
.motions  are. 

Irrelevant  maiter  in  a  eornplaiwL 
The  Court  also  erred  in  not  striking  out  that  portion  of  the 
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complaint  indicated  iui  the  defendaQta'  itiotlon.  It  cuinl^ot  be 
regarded  as  master  of  deBciiptioxiy  for  it  describes  Qotjiing  in 
the  sense  of  the  fif ty-ei^th  section  of  the  Practice  Act,  whioh 
reqiiires  the  land  to  be  described  by  its  metes  and  bounds.  Il 
is  therefore  either  immaterial  matter  which  encumbere  .the 
reoord,.,fmd  which  the  defendajiitG^  if  so  inclined  have  a  right! 
to  have  removed ;  or  it  is  matter  of  evidence  whiph  ought  nd 
to  be  inserted  in  a .  pleading  under  our  system,  even  where  il; 
consists  of  a  deraignment  of  title  in  an  action  of  ejectment. 
(Green  v.  Palmer,  16  CaL  411;  GoryeU  v.  Cain,  16  Cal-.667i 
WtiUon  V,  Cleaveland,  ante,  192.) 

Strihing  out  demurrers. 

The  Court  also  erred  in  striking  out  the  defendants'  demur^ 
rers  as  sham  and  irrelevant  defenses.  The  Practice  Act  does 
not  authorize  such  a  course.  The  language  of  the  fiftieth  sec- 
tion is  that  '^  sham  and  irrelevant  answers  and  defenses,  and  so 
much  of  any  answer  as  may  be  irrelevant,  redundant  and  imma- 
terial, may  ,be  stricken  out  on  motion,''  etc«  Demurrers  are  pot 
named  nor  are  they  embraced  in  the  word  "defenses."  A 
demurrer  is  a  pleading,  and  not  a  defense,  in  the  meaning  of 
the  Practice  Act.  The  intent  is  obvious.  If  an  answer  is  all 
sham  it  may  be  all  stricken  out;  if  it  contains  several  defenses, 
some  of  which  are  good  and  others  sham,  the  latter  may  be 
stricken  out  Again,  if  the  word  *'  defenses  "  includes  demur- 
rers, by  parity  of  reason  it  includes  answers,  and  if  so,  why 
was  the  latter  word  used  or  if  .used  why  was  not  the  former, 
if  it  was  intended  to  put  both  upon  the  same  level  and  subject 
both  to  the  same  rule?  Moreover,  what  is  meant  is  shown 
beyond  all  controversy  by  the  context.  In  the  next  preceding 
clause  of  the  sentence  the  defenses  referred  to  are  characterized 
as  "  set  up  in  the  answer."  The  word  occurs  twice,  and  there 
is  no  pretense  for  saying  that  it  means  anything  more  or  differ- 
ent in  the  second  place  than  it  does  in  the  first  Nowhere  in 
the  Practice  Act  are  atiswers  and  demurrers  spoken  of  as 
defenses.  When  not  mentioned  by  name  they  are  designated 
by  the  word  pleadings.     Wherever  the  word  defenses  is 
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ployed  it  is  employed  to  represent  the  matters  of  fact  allegeu 
in  the  answer.  Furthermore,  this  interpretation  is  sustained 
by  the  reason  of  the  rule  which  the  section  prescribes.  There 
is  no  reason  why  a  demurrer  should  be  disposed  of  in  any  other 
way  than  the  regular  mode.  It  can  be  done  as  expeditiously 
by  hearing  the  demurrer  itself  as  by  hearing  a  motion  to  strike 
it  out,  for  as  we  have  already  seen  the  latter  can  no  more  be 
heard  out'  of  term  than  the  former.  They  both  raise  but  an 
issue  of  law,  and  one  can  be  reached  and  disposed  of  as  soon 
as  the  other,  and  at  as  little  expense.  There  is  therefore  no 
conceivable  reason  why  a  demurrer  should  be  subjected  to  the 
rule  in  question.  But  it  is  otherwise  with  an  answer.  An 
answer  raises  issues  of  fact  to  be  tried  upon  testimony  attended 
with  delay  and  expense.  Hence  the  necessity  for  a  rule  by 
which  the  whole  matter  or  a  part  of  it  may  be  summarily 
disposed  of  and  such  delay  and  expense  to  that  exteut  avoided. 

Probate  of  a  vnll  as  evidence. 

IL  The  plaintiflf  claimed  title  from  Louis  Casaneuava 
through  a  deed  from  the  defendant  Francisco  Casaneuava,  as 
his  executor  to  one  Francisco  Llaguna,  and  a  deed  from  the 
latter  to  himself.  In  support  of  his  title  the  plaintiff  offered 
in  evidence  a  certified  copy  of  the  record  of  the  Probate  C!ourt 
of  the  County  of  San  Francisco  in  the  matter  of  the  last  wiU 
and  testament  of  Louis  Casaneuava,  consisting  of  a  copy  of 
the  will,  testimony  of  the  subscribing  witnesses,  petition  of 
the  defendant,  Francisco  Casaneuava,  asking  that  it  be  admitted 
to  probate,  notice  and  order  for  the  hearing,  and  order  admit- 
ting the  will  to  probate.  By  the  will  Louis  Casaneuava 
bequeathed  to  Lis  sister  Juana  Casaneuava,  of  the  City  of 
Santiago,  the  Capital  of  Chile,  the  proceeds  of  the  sale  of  all 
his  property,  both  real  and  personal,  in  this  State,  and  ap- 
pointed his  brother,  the  defendant  Francisco  Casaneuava,  his 
execiitor  with  power  to  sell  and  convey  all  his  property  for  the 
benefit  of  his  sister  without  obtaining  any  order  of  any  Court 
tlierefor  and  without  giving  the  bonds  required  by  law  for  the 
faithful  performance  of  his  trust- 
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To  the  introduction  of  this  reeoid  the  defendants  objected 
on  two  gronndB:  First — Because  it  did  not  appear  therefroih 
that  letters  testamentary  were  ever  issued  to  Francisco  Casa- 
neuaya,  or  that  there  was  anj  order  of  the  Court  therefor; 
and,  second,  because  it  did  not  appear  that  Fhincisoo  Casa* 
neuava  had  ever  qualified  as  executor. bj  taking  the  oath  of 
office.  If  true,  these  objections  furnished  no  reason  why  the 
record  should  be  excluded.  It  certainly  proved  the  will  and 
was  admissible  for  that  purpose.  How  much  the  reccHrd 
proved  when  in  was  another  queetioii  which  will  be  noticed 
hereafter* 

Deed  of  exectUar  made  under  a  power  in  m  wSL 

The  plaintiff  also  offered  a  deed  from  Francisco  Casaneuava 
to  Francisco  Llaguna,  executed  by  the  former  as  the  executor 
of  Louis  Casaneuava.  To  this  deed  the  defendants  objected, 
because  it  did  not  show  the  authority  or  power  of  the  execu- 
tor to  make  it ;  that  it  contained  no  order  or  reference  thereto 
of  the  Probate  Court  confirming  the  sale,  and  generally,  it  did 
not  show  a  compliance  with  the  law  in  any  respect  as  to  sales 
by  executors  and  was  therefore  void* 

To  these  objections  it  is'  answered  by  the  respondent  graxe- 
rally  that  the  case  is  not  within  the  Probate  Act,  and  a 
compliance  with  its  conditions  are  not  therefore  requisite,  and 
that  the  executor  took  his  power  from  the  will. alone,  and 
hence  the  showing  on  the  part  of  the  plaintiff  is  sufficient^ 
notwithstanding  a  compliance  with  the  Probate  Act  is  not 
shown. 

Where  the  will  contains  specific  directions  as  to  the  disposi- 
tion of  the  testator's  estate  and  empowers  the  executor  to 
proceed  in  a  particular  mode  without  any  reference  to  the 
mode  dictated  by  the  Probate  Act,  the  will  so  far  takes  the 
place  of  that  Act,  and  becomes  the  executor's  soutce  of  power 
and  guide  in  the  premises,  under  the  rule  announced  in  NorrU 
V.  Harris,  15  Cal.  225,  and  Payne  v.  Payne,  18  Cal.  291. 
The  will  before  us  contains  the  following  clause:  "I  hereby 
appoint  my  brother,  Francisco  Casaneuava,  my  executor  of 
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ployed  it  is  employed  to  represent  the  matters  of  fact  alleged 
in  the  answer.  Furthermore,  this  interpretation  is  sustained 
by  the  reason  of  the  rule  which  the  section  prescribes.  There 
is  no  reason  why  a  demurrer  should  be  disposed  of  in  any  other 
way  than  the  regular  mode.  It  can  be  done  as  expeditiously 
by  hearing  the  demurrer  itself  as  by  hearing  a  motion  to  strike 
it  outy  for  as  we  have  already  seen  the  latter  can  no  more  be 
heard  out'  of  term  than  the  former.  They  both  raise  but  an 
issue  of  law,  and  one  can  be  reached  and  disposed  of  as  soon 
as  the  otlier,  and  at  as  little  expense.  There  is  therefore  no 
conceivable  reason  why  a  demurrer  should  be  subjected  to  the 
rule  in  question.  But  it  is  otherwise  with  an  answer.  An 
answer  raises  issues  of  fact  to  be  tried  upon  testimony  attended 
with  delay  and  expense.  Hence  the  necessity  for  a  rule  by 
which  the  whole  matter  or  a  part  of  it  may  be  summarily 
disposed  of  and  such  delay  and  expense  to  that  exteut  avoided. 

Probate  of  a  wiU  as  evidence. 

IL  The  plaintiflP  claimed  title  from  Louis  Casaneuava 
through  a  deed  from  the  defendant  Francisco  Casaneuava,  as 
his  executor  to  one  Francisco  Llaguna,  and  a  deed  from  the 
latter  to  himself.  In  support  of  his  title  the  plaintiff  offered 
in  evidence  a  certified  copy  of  the  record  of  the  Probate  Court 
of  the  Coimty  of  San  Francisco  in  the  matter  of  the  last  will 
and  testament  of  Louis  Casaneuava,  consisting  of  a  copy  of 
the  will,  testimony  of  the  subscribing  witnesses,  petition  of 
the  defendant,  Francisco  Casaneuava,  asking  that  it  be  admitted 
to  probate,  notice  and  order  for  the  hearing,  and  order  admit- 
ting the  will  to  probate.  By  the  will  Louis  Casaneuava 
bequeathed  to  his  sister  Juana  Casaneuava,  of  the  City  of 
Santiago,  the  Capital  of  Chile,  the  proceeds  of  the  sale  of  all 
his  property,  both  real  and  personal,  in  this  State,  and  ap- 
pointed his  brother,  the  defendant  Francisco  Casaneuava,  his 
executor  with  power  to  sell  and  convey  all  his  property  for  the 
benefit  of  his  sister  without  obtaining  any  order  of  any  Court 
tlierefor  and  without  giving  the  bonds  required  by  law  for  the 
fiuthful  performance  of  his  trust- 
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To  the  introduction  of  this  leeoid  the  defendantd  objected 
on  two  grounds:  First — Because  it  did  not  appear  therefroih 
that  letters  testamentary  were  ever  issued  to  Francisco  Casa- 
neuaya,  or  that  there  was  any  order  of  the  Court  therefor; 
and^  second,  because  it  did  not  appear  that  Fhincisco  Casa- 
neuava  had  ever  qualified  as  executor. by  taking  the  oath  of 
office.  If  true,  these  objections  furnished  no  reason  why  the 
record  should  be  excluded.  It  certainly  proved  the  will  and 
was  admissible  for  that  purpose*  How  much  the  record 
proved  when  in  was  another  question  which  will  be  noticed 
hereafter. 

Deed  of  exectUar  made  under  a  power  in  m  wSL 

The  plaintiff  also  offered  a  deed  from  Francisco  Casanenava 
to  Francisco  Llagiina,  executed  by  the  former  as  the  executor 
of  Louis  Casaneuava.  To  this  deed  the  defendants  objected, 
because  it  did  not  show  the  authority  or  power  of  the  execu- 
tor to  make  it;  that  it  contained  no  order  or  reference  thereto 
of  the  Probate  Court  confirming  the  sale,  and  generally,  it  did 
not  show  a  compliance  with  the  law  in  any  respect  as  to  sales 
by  executors  and  was  therefore  void* 

To  these  objections  it  is'  answered  by  the  respondent  g»xe- 
rally  that  the  case  is  not  within  the  Probate  Act,  and  a 
compliance  with  its  conditions  are  not  therefore  requisite,  and 
that  the  executor  took  his  power  from  the  will  .alone,  and 
hence  the  showing  on  the  part  of  the  plaintiff  is  sufficient, 
notwithstanding  a  compliance  with  the  Probate  Act  is  not 
shown. 

Where  the  will  contains  specific  directions  as  to  the  disposi- 
tion of  the  testator's  estate  and  empowers  the  executor  to 
proceed  in  a  particular  mode  without  any  reference  to  the 
mode  dictated  by  the  Probate  Act,  the  will  so  far  takes  the 
place  of  that  Act,  and  becomes  the  executor's  soui*ce  of  power 
and  guide  in  the  premises,  under  the  rule  announced  in  Norris 
V.  Harris,  15  Cal.  225,  and  Payne  v.  Payne,  18  Cal.  291. 
The  will  before  us  contains  the  following  clause:  "I  hereby 
appoint  my  brother,  Francisco  Casaneuava,  my  executor  of 
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THOMAS  W.  MOORE  «.  SAMUEL  H.  BESSK 


Complaint  for  Bubacr  or  ComtbacTw— A  eomphtlnt  tot  breaeli  of  a 

muBt  state  a  breach  la  meqiilToeal  langaage. 
Facts  to  bi  Btatsd  ni  ▲  Oomflaiht^—  Ib  a  eoaiplalat»  tlM  necessary  facts  ts 

constitnte  a  caose  of  actioa  most  be  stated  In  nneqalTocal  lingoage,  and 

not  left  to  inference. 
COHSTBucnoN  or  A  Plba. —  In  pleadlnib  doobtfai  langssje  Is  oonstmsd  bmmI 

strongly  against  tlie  pleadsr. 

Appeal  from  tbe  District  (kfoxt,  Third  Judioisl  Diatrict^ 
Banta  Clara  Caunty* 

This  action  was  brought  to  reoover  damages  tot  a  breadi  of 

the  following  oontract: 

Pesoabxbo,  Santa  Oniz  County,  CaL,  i 
Januaiy  22d,  1864.  I 
For  yalne  received,  I  pnmdae  to  deliver  T.  W.  Moore^  or 
order,  at  Pigeon  Point  Warehouse,  in  said  county,  one  thou- 
sand (1,000)  sacks  of  good,  clean,  sound,  merchantable  pota- 
toes, in  good  gunny  sacks  of  the  usual  size,  sewed  up  and 
ready  for  shipment.  Such  delivery  to  bo  made  at  any  time 
between  this  date  and  the  first  day  of  February,  (1866,)  eigh- 
teen hundred  and  sixty-aiz,  upon  said  Moore,  on'  or  before  the 
first  day  of  April,  1864,  or  on  or  before  the  first  day  of  April, 
1865,  giving  to  the  underagned  notice  that  he  shall  require 
the  delivery  thereof  between  the  first  day  of  November  and 
the  first  day  of  February  next  following  after  such  notice  — 
none  of  said  potatoes  to  be  delivered  before  the  first  of 
November,  after  the  notice,  nor  after  the  first  of  February; 
and  if  said  notice  shall  be  given,  and  I  fail  to  deliver  said 
potatoes,  or  any  part  thereof,  I  promise  to  pay  the  market 
value  thereof,  in  Pescadero,  in  tlnited  States  current  gold 
coin: 

(STgned:)  S,  H.  Bessb. 

The  defendant  demurred  to  the  complaint  ,   The  Court 
cvermled  the  demurrer,  and  the  defendant  having  declined  to 
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answer,  judgment  by  default  was  rendered  for  plaintiff.     The 
defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

James  C.  Zdbriskie,  and  Elisha  Cooh,4ox  Appellant,  argued 
that  under  our  practice  the  complaint  must  contain  the  same 
allegations  to  constitute  a  cause  of  action  as  were  required  at 
common  law ;  and  cited  Miller  v.  Van  Tassel,  24  OaL  463 ;  and 
that  the  breach  of  a  contract  must  be  unequivocally  averred; 
and  cited  1  Chitty's  PL  362 ;  and  1  Vansantford's  Plead.  222, 
223.  They  also  argued  that  Besse  had  imtil  the  first  of  Febru- 
ary to  deliver  the  potatoes,  and  that  a  refusal  to  deliver  on  the 
4th  of  December  was  not  a  breach. 

Patterson,  Wallace  &  Stow,  for  Bespondent,  argued  that  a 
refusal  to  deliver  the  potatoes  on  the  4th  of  December  was  a 
breach  of  the  contract,  and  gave  an  immediate  cause  of  action ; 
and  cited  Hotchester  v.  De  Latour,  20  Eng.  !#•  &  Eq.  180; 
Franchot  v.  Leach,  5  Cowen,  608;  and  Crist  t.  Amour,  84 
Barb.  S.  0-  887. 

By  the  Court,  Sawyxb,  J. : 

The  action  is  upon  a  contract  to  deliver  one  thousand  sacks 
of  potatoes.  Under  the  contract  and  the  notice  given  in  pur- 
suance of  its  terms,  the  defendant  was  entitled  to  deliver  the 
potatoes  at  any  time  between  the  first  day  of  November,  1864, 
and  the  first  day  of  February,  1865.  The  point  made,  is,  that 
no  breach  is  alleged  in  the  complaint,  and  tiiat,  in  this  respect, 
the  complaint  fails  to  state  a  cause  of  action.  The  only  aver- 
ment which  is  claimed  to  state  a  breach  is  the  following: 
"  That  on  the  4th  day  of  December,  1864,  at  Pescadero  afore- 
said, the  defendant  refused  to  deliver  said  one  thousand  sacks 
of  potatoes,  or  any  part  thereof,  to  plaintiff/*  It  does  not 
appear  to  us  that  Ihis  is  an  averment  of  a  breach.  The  most 
that  can  be  fairly  claimed  for  it,  is,  an  allegation  that  defend- 
ant refused  to  deliver  on  that  day.  But  he  was  not.  require^? 
by  his  contract  to  deliver  at  that  time.     He  had  nearly  two 
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months  left  within  which  to  perform;  It  is  not  averred  that* 
defendant  refused  to  perform  his  contract,  or  to  deliver  at  some" 
future  day  within  the  tim^  or  that  hcj  did  hot  in  f act  dcKver 
the  potatoes  within  the  time.  There  is  no  averment  which 
dlowfl  that  defendant^  renounced  his  contract  or  declined  to 
fulfil'  it  in  due  time.  Probably  the  cases  cited  by  respondent 
are  the  strongest  in  his  favor  which  could  be  found,  yet  there 
is*  no  one  of  them  in  which  the  allegation  does  not  distinctly 
show  that  the  defendant  had  decEned  to  perf6rm  th6  contract 
at  all;  and  that  he  did  not  intend  to  fulfil  it  The  statement 
of  the  breach  is  much  more  specific  than  in  this  ease.  We  do 
not'  think  upon  the  averments  in  this  case  that  a  right  of  action- 
had  accrued  on  the  5th  day  of  December.  If  the  averments 
are  insufficient  to  show  that  a  right  of  action  accrued  at  once, 
they  are  insufficient  to  show  a  breach  at  that  time.  If  diere 
was  no  breach  on  that  day,  there  is  nothing  to  show  that  there 
has  been. a  breach  committed  since.  Suppose  the  instrument 
had  been  an  ordinary  promissory  note,  payable  on  the  1st  day 
of  February,  1865,  and  the  averment  was,  that  on  the  20th 
day  of  November,  1864,  the  plaintiff  demanded  payment,  and 
*^  that  on  the  4:th  day  of  December,  1864,  at  Pescadero  afore- 
said, the  defendant  refused  to  pay  the  sum  named,  or  any  part 
thereof  to  the  plaintiff,"  and  there  was  no  further  averment  to 
show  that  the  note  had  not  been  paid  at  maturity,  or  since, 
would  this  be  a  good  averment  of  a  breach  I  We  think  not, 
and  we  can  see  no  reason  for  making  a  distinction  between  the 
two  cases.  As  the  time  for  performance  had  elapsed  before 
the  commencement  of  the  action,  if  there  had  been  an  aver- 
nient  that  the  potatoes  had  not  yet  been  delivered,  it  would 
have  been  sufficient,  but  there  is  nothing  of  the  kind,  nothing 
but  a  refusal  to  deliver  at  a  time  when  the  defendant  was  not 
required  by  his  contract  to  deliver.  Clearly  a  breadi  must  be 
stated,  or  there  is  no  cause  of  action  shown.  The  essential 
facts  muat  be  stated  directly  in  unequivocal  language  and  not 
left  to  be  inferred.  The  language  of  a  pleading;  if  doubtful,  is 
construed  most  stroi^ly  gainst  the  pleader. 

We  think. the  complaint  defective  in  not  stating  a  breach, 
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and  that  the  demiltrer  should  hsre  heen  sustained  on  that 
ground.  The  judgment  id  reversed  and  the  eause  remanded^ 
with  direction^  to  the  Bistidet'Cocitt  to  sustain  the  demurrer, 
with  leare  to  plaintiff  to  amend  his  complaint  upon  the  usual 

teriiis.   ... 


QEORGE  COURTWRIGHT  fK,  THE  BEA]R  RIVER  AND 
AraUHN  WATER  AND  MINING  COMPAITT.    ... 

JOBisDicnoir  OF  Aerioir  to  abati  NnisANca.— The  District  Conrtk  of  tWs 
State  have  Ju^sdtetloii  of  Acttona  to  prertDt  or  ftDate  nnieancee. 

ConCDfiJUSNT    JU^SDZCTIOM    OF    ACTZOICB    TO    ABATB    NDI8ANC».f— ACtlOllS    tQ    pre* 

yent  Of  abate  nulaancea  are  cases  In  equity,  and  the  grant  In  the  Constltu- 
tloil  to  the  County  Courts  of  original  Jarlsdlctlon  In  such  actions,  does  not 
deprive  tha  District  Oourta  of  eooetirre&t  Jurlsdlettoa  •  under  their  equity 
powers. 

CoNCUBREMT  JuiftiSDiCTiON. —  The  grant  of  original  Jurisdiction,  In  the  Conatl- 
tution,  to  a  particular  Court,  of  a  class  of  cases,  without  any  words  exclud- 
ing other  Courts  from  exercising  Jurisdiction  In  the  same  oase^  does  not 
necessar^y  4^»rlye  ottier  Coartt  of  done«ri%nt  Jurlsdictloa  In  suah  ^sases. 

Cabi  Otbbbulbd. —  Zander  t.  Coe«  S  Cal.  230»  commented  on  and  overruled  In 
part. 

Caaa  boMMurrH)  ok  and  Disapfbovki.*-  OCMlfMd  r,  Bteve»9,  2S  Cal.  118,  cdm- 
mented  on,   and  Its  dicta  as  to;  t^onoorrent  JorladJotlon  diamproT^d ;  «f- 

Cabbs  Commsntbd  on  and  Appbotbo. —  Oonani  t.  Oenoiit^  10  Cal-  240,  and 
Perrv  ▼•  Amet,  25  Cal.  S83,  commented  on'  and  approved. 

Appeal  from  the  District  Oourt^  Eourteenlii  Judioial  Dis- 
trict, Placer  County. 

After  the  BJ^Bwer  had  heen  filed,  a  juiy  trial  was  had^  and 
plaintiff  obtained  a  verdict  for  damages.  Defendant  th^n 
moved  the  Court,  before  judgment  had  been  entered,  to  dis- 
miss the  action  for  want  of  jurisdiction*  The  Court  granted 
the  motion,  and  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Charles  A.  Tuitle,  ipr  Appellant,  argued  that  Section  8  of 
Article  VI  of  the  Constitu^on  did  not  confer  on  County  Courts 
exclusive  jurisdiction  of  actions  to  abate  nuisances ;  that  die 
word  "  original "  before  jurisdiction  in.said  section  only  referred 
to  jurisdiction  in. the  first,  instate,  as,d49^nguished from  appel- 
late; and  that  actions  to  abate  nuisances  were  ^^  cases  in  equi- 
ty;'' and  that  Section  6  of  Article  YI,  which  conferred  on  the 
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District  Courts  original  jurisdiction  in  all  cases  in  equity  gave 
them  concurrent  jurisdicton  with  the  County  Courts  in  actions 
to  abate  nuisances ;  and  that  the  doctrine  laid  down  in  Zander 
y.  Cocy  that  the  Constitution  distributed  among  the  several 
Courts  their  powers  without  any  concurrent  jurisdiction,  was 
not  founded  in  reason  or  authority. 

Oeorge  Cadtvdlader,  for  Respondent,  argued  that  the  gene- 
ral grant  of  jurisdiction  to  the  District  Courts  would  be  suffi- 
ciently broad  to  include  an  action  to  abate  a  nuisance  if  such 
jurisdiction  had  not  been  expressly  given  'to  the  County 
Courts;  and  that  the  grant  of  jurisdiction  in  such  actions  to 
the  County  Court  was  exclusive;  and  that  the  whole  drift  of 
the  Constitution  discountenanced  concurrent  jurisdictions,  and 
showed  that  it  was  the  intention  to  vest  County  Courts  with 
the  exclusive  control  of  those  cases  over  which  they  were 
given  jurisdiction. 

He  argued  that  the  fact  that  before  the  amendments  to  tlie 
Constitution  in  1863,  District  Courts  possessed  exclusive 
jurisdiction  in  nuisance  cases,  and  that  by  the  amendments 
such  jurisdiction  was  conferred  on  County  Courts,  showed  that 
it  was  intended  that  the  Coimty  Courts  should  have  exclusive 
jurisdiction.  He  also  argued  that  the  spheres  in  which  the 
Dictrict  and  County  Courts  moved  were  dissimilar,  and  that 
there  could  be  no  concurrent  jurisdiction.  In  support  of 
.these  propositions  he  cited  Zander  v.  Coe,  5  OaL  230|  and 
Caulfield  v.  Stevens,  28  CaL  118. 

By  the  Court,  Khodes^  J.: 

The  complaint  avers  that  the  plaintiff,  in  1861,  became,  and 
from  thence  has  been,  and  still  is  the  owner  and  in  the  posses- 
sion of  the  tract  of  land  described ;  that  he  inclosed  and  culti- 
vated the  same  and  has  an  orchard  and  vineyard  thereon ;  that 
the  defendant  wilh  force  and  arms  entered  upon  the  land,  and 
by  means  of  a  ditch  excavated  across  the  land  by  the  defend- 
ant, caused  large  quantities  of  muddy  water  to  flow  over  large 
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portions  of  the  land,  wliareby  thegr  '^f^i^  rendered  unfit  for 
cultivation^  and  the  trees,  vinee  and  crops  thereon  were 
destroyed;  that  the  defendant  has  almost  daily  repeated  said 
acts,  by  means  whereof  the  profits  of  the  land  have  been  les- 
sened  and  the  plaintiff  has  sustained  five  thousand  dollars 
damages;  that  all  of  said  aeto  were  committed  wrongfully  and 
forcibly,  and  the  defendant  threatens  to  continue  to  commit 
them;  that  the  ditch  is  an  obstruction  to  the  plaintiff's  use  of 
his  said  land,  and  a  nuisance*  The  prayer  is  for  judgment  for 
five  thousand  dollars  damages;  that  the  defendant  may  be 
enjoined  from  causing  the  water  to  flow  over  said  land;  that 
the  ditch  may  be  declared  a  nuisance  and  be  abated;  and  for 
general  relief.  The  answer  denies  the  material  allegations  of 
the  complaint  The  District  Court  held  that  it  had  no  juris- 
diction of  the  action,  and  ordered  it  to  be  dismissed.  The 
ground  upon  which  the  decision  is  based  is  that  the  District 
Court  has  no  jurisdiction  of  the  action,  because  jurisdiction  of 
an  '^action  to  prevent  or  abate  a  nuisance"  is  specially 
granted  to  the  County  Courts  by  Section  8  of  Article  VI  of 
the  Constitution. 

The  portion  of  Section  6,  Article  YI,  defining  the  civil  juris- 
diction of  the  District  Courts,  is  as  follows:  "  The  District 
Courts  shall  have  original  jurisdiction  in  all  cases  in  equity; 
also  in  all  ca^s  at  law  which  involve  the  title  or  possesion  of 
real  property  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  fine,  and  in  all  other  cases  in  which  the 
demand  exclusive  of  interest,  or  the  value  of  the  property  in 
controversy,  amounts  to  three  hundred  dollars."  The  grant 
of  the  County  Courts  of  original  jurisdiction  in  civil  cases  is 
in  the  following  terms  (Art  VI,  Sec.  8):  "  The  County  Courts 
shall  have  original  jurisdiction  of  actions  of  forcible  entry  and 
detainer,  of  proceedings  in  insolvency,  of  actions  to  prevent  or 
abate  a  nuisance,  and  of  all  such  special  cases  and  proceedings 
as  are  not  otherwise  provided  for.'' 

A  nuisance  is  defined  by  the  statute  (Practice  Act,  Sec  249) 
as  "  anything  which  is  injurious  to  health,  or  indecent,  or 
offensive  to  the  senses,  or  an  obstruction  to  the  free  use  of 
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property,  so  as  to  interfere  with  the  comfortaU^  enjoyment  of 
life  or  property."  .  This  definition  is  perhaps  more,  compre- 
hensive than  that  given  by  Blaekdtone,  (3  Black.  Com.  216) 
which  is,  ^^  anythii^  done  to  the  hurt  or  annoyance  of  the 
lands,  tenanents  or  hereditaments  of  another.''  Injuries  occa- 
sioned by  wrongfully  causing  or  permitting  the  water  from 
water  ditches. to  flow  upon  or  over  the  lands  or  mining  daima 
of  others,  have  always  been  treated  in  this  State  as  nuisances, 
and  actions  to  prevent  or  abate  such  nuisances  are  of  every 
day  oocurrence. 

At  eomiuon  law,  an  action  on  the  case  for  the  damages  was 
the  usual  remedy  for  the  injuries  occasioned  by  the  nuisance  — 
the  other  forms  of  action  having  gone  into  disuse;  but  in  that 
action  the  nuisance  could  not  be  ordered  to  be  abated.  (1 
Chitty  Plea.  138;  8  Black.  Com.  220.)  Where  the  injury 
was  such  that  it  eould  not  be  adequately  compensated  by 
damages  at  law,  or  its  nature  was  such  that  it  would  be  a 
constantly  recurring  grievance,  resort  could  be  had  to  a  Court 
of  equity,  which  would  afford  the  proper  relief  by  injunction 
or  an  order  that  the  nuisance  be  abated.  (2  Sta  £q.  Juris. 
Sees.  921^  926.)  An  action  to  pr^^ent  a  threatened  nuisance 
must,  of  course,  have  been  brou^t  in  equity,  as  that  Court 
alone  was  competent  to  administer  the  proper  relief.  The 
section  of  the  statute  above  cited,  defining  a  nuisance,  declares 
it  to  be  the  subject  of  an  action,  and  provides  that  it  may  be 
enjoined  or  ordered  to  be  abated,  and  the  judgment  may  also 
award  damages  for  the  injury.  The  relief  that  was  attainable 
in  equity  must  still  be  sought  in  that  forum,  for  the  statute 
has  made  no  change  in  that  respect,  but  has  simply  permitted 
Ihe  recovery  of  damages  in  the  same  action  without  resorting 
to  a  separate  action  at  law  —  the  claim  for  damap^  being 
treated  as  a  mere  incident  to  the  main  action.  {Hudson  v. 
J)oyle,  6  Gal.  102.) 

Jurisdiction  of  actions  to  abate  nuisances^ 
..  .This  ^tion  is  substantially  .an  action  to  abate  a^nuisaBee, 
and,  as  such,  is  clearly  and  unmistakably  comprised  among 
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"  cases  in  equity  "  and  ^duded  in  the  gratit  of  jurisdiction  to 
•the  District  Courts.  At  the  same  time  jurisdiction  of -the 
action  to  abate  a  nuisance  is  bj  eaipi^ess  enumeration  given  to 
tJie  County  Courts.  (People  ex  reL  Blood  v.  Mwre^  29  Cal. 
427.) 

The  defendant  holds  that  the  grant  of  jurisdiction  tathe 
County  Courts  is  exclusive^  boctluse  the  whole  drift  of  the 
Constitution  seemS'  to  discourage  ooncnrrent  juilisdiction  and 
because  the  grant  of  jurisdiction  to  the  County  Courts  is  spe- 
cificy  and  thus  constitutes  an  exception  to  the  grant  in  genei^l 
terms  to  the  District  Courts;  and  for  authority  reliance  is 
mainly  placed  on  Zander  v.  Coe,  6  CaL  230;  and  OofulfieldY. 
Stevens,  28  Cal.  118. 

Ko  argument  oan  be  drawn  from  the  Judiciary  Act  of  1863, 
for  the  civil  jurisdiction  of  each  Court  is  defined  in  the  same 
terms  as  in  the  Constitution,  without  the  addition  of  any 
words  tending  to  indicate  an  intention  on  the  part  of  tho 
Legislature  to  limit  or  more  accurately  define  the  jufisdicticm 
of  either  Court;  and  the  repetition  in  the  Act,  o£  the  same 
terms  in  which  jurisdiction  ig  conferred^  lends  no  aid  to  the 
construction. 

It  will  be  noticed  that  the  question  here  is  not  the  same  as 
that  presented  in  Zander  ▼.  Ooe,  or  Oaidfield  v.  Stevens. 
Thete  the  question  was  whetiier  it  was  competent  for  the 
Legislature  to  confer  upon  certain  Courts — Justices  of  the 
P&ace — jurisdiction  of  a  subject  matter  that  was  vested  bj  the 
Constitution  in  other  Courts;  and  here  the  (fuestion  is  wbether 
one  Court  possesses  jurisdiction  of  a  subject  matter  specially 
allotted  to  it  by  the  Constitution^  to  the  exclusion  of  another 
Court  to  which  jurisdiction  is  ^ven  in  general  terms,  there 
bcdng  no  words  of  exclusion  in  either  case. 

In  Zander  v.  Coe.  Mr.  Justice  Heydenfeldt,  in  delivering 
the  opinion  of  the  Coiirt,  said:  '^The  sixth  Article  of  the  Cob- 
stitution  seems  to  have  been  drawn  with  great  care  and  skill, 
and,  as  far  as  possible  in  an  organic  law,  endeavors  to  estab- 
lish a  complete  judicial  system.  It  not  only  provided  for  the 
Vol.  XXX.-^S7   ♦.  ' 
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establishment  of  the  several  tribunals  in  which  the  judicial 
power  of  the  new  government  was  vested,  but  also  distributed 
among  those  tribunals  their  several  powers.''  After  mention- 
ing the  several  Courts  and  the  powers  of  each,  and  stating  that 
the  powers  enumerated  embraced  all  cases  of  ordinary  judicial 
cognizance,  he  says:  '^AU  these  cases  are  distributed  among 
the  several  Courts  by  the  Constitution  itself,  and  nothing  is 
left  for  the  L^slature  to  do  in  granting  or  defining  jurisdic- 
tion." And  it  was  held  that  as  there  was  a  limitation  of 
the  jurisdiction  of  the  District  Courts,  by  which  they  were 
excluded  from  taking  cognizance  of  cases  wherein  the  matter 
in  dispute  did  not  exceed  two  hundred  dollars,  eixclusive  of 
interest^  it  was  only  cases  involving  less  than  that  sum  that 
the  Legislature  was  permitted  to  intrust  to  Justices  of  the 
Peace. 

It  is  a  matter  of  some  doubt  whether  that  Article  deserved 
the  commendation  of  having  been  drawn  with  great  skill,  and 
as  establishing  a  system  in  which  the  judicial  poww  was  com- 
pletely distributed  to  the  respective  Courts  to  be  exercised  by 
them  exclusively;  but  there  is  less  question  that  the  same 
cannot  be  said  of  the  Article  as  it  now  stands.  The  action  of 
forcible  entry  and  detainer— *•  whether  regarded  as  an  action  to 
recover  the  possession  of  land,  with  damages  as  a  mere  inci- 
dent, or  an  action  for  the  recovery  of  damages  and,  as  an 
incident,  the  possession  of  the  land — where  the  value  of  the 
land  or  the  amount  of  the  damages  claimed  exceeded  two  hun- 
dred dollars,  is  a  marked  instance  in  opposition  to  the  theoiy 
of  a  complete  distribution  of  judicial  power  by  the  former 
Constitution;  and  although  such  a  case  is  clearly  within  the 
jurisdiction  granted  to  the  District  Courts,  yet  in  many  cases, 
both  prior  and  subsequent  to  Zander  v.  Coe,  the  jurisdiction  of 
Justices  of  the  Peace  of  those  actions,  vested  in  them  by  the 
Legislature,  has  been  uniformly  upheld.  Another  instance  is 
afforded  by  -the  Superior  Court  of  San  Francisco,  which  was 
established  by  the  Legislature  of  1850,  and  was  vested  with 
the  same  original  jurisdiction  within  the  limits  of  the  City  of 
San  Francisco,  in  civil  cases,  as  is  or  may  be  conferred  by  law 
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upon  the  District  Court  The  Acts  of  1851  and  1853,  reor- 
ganizing that  Court,  conferred  upon  it  jurisdiction  to  about  the 
same  eztait  as  the  Act  of  1850.  In  Meyer  v.  Kalhman,  6  Cal. 
582,  the  point  was  pressed  by  counsel  with  great  earnestness^ 
that  the  Acts  organizing  the  Court  were,  in  respect  to  the 
jurisdiction  conferred,  unconstitutional,  but  the  Court  waived 
that  question,  although  it  was  apparent  that  the  case  was 
within  the  jurisdiction  of  the  District  Court^  and  decided  it  on 
the  point  that  the  process  could  not  run  beycHid  the  territorial 
limits  of  the  Court.  But  in  Hickman  v.  O'Neal,  10  Cal.  292, 
the  question  was  fully  met,  and  it  was  held  that  it  had  been 
put  to  rest  on  the  doctrine  of  stare  decisis;  and  the  Court 
added:  ''We  think  it  might  have  been  placed,  if  thought 
necessary,  upon  broader  ground.  Upon  principle  and  author- 
ity the  constitutionality  of  that  Act  might  be  safely  rested." 

There  are  other  classes  of  cases  that  strongly  militate  against 
the  proposition  of  a  complete  and  definitive  distribution  by  the 
former  Constitution,  of  the  judicial  power;  and  among  others, 
actions  for  divorce  may  be  mentioned,  which  were  the  subject 
of  consideration  in  Gonant  v.  Conant,  10  Cal.  249 ;  and  with- 
out questioning  the  grounds  upon  which  the  decision  in  that 
€ase  was  placed,  claiming  for  that  Court  appellate  jurisdicticm 
in  cases  of  that  character,  it  would  seem  to  be  exceedingly 
difficult  to  construe  the  words  of  the  grant  of  jurisdiction  to 
the  District  Courts,  **  all  civil  cases,  where  the  amount  in  dis- 
pute exceeds  two  himdred  dollars  exclusive  of  interest,'*  in 
fiuch  a  manner  that  they  comprehend  a  suit  for  a  divorce. 
Such  was  the  opinion  of  the  Legislature  of  1851,  for  at  that 
session,  jurisdiction  of  actions  for  divorce  was  conferred  upon 
the  District  Courts  by  the  statute. 

Original  jurisdiction  of  proceedings  by  mandamus  certainly 
did  not  fall  to  the  Supreme  Court  by  constitutix>nal  allotment, 
but  yet  that  Court  euitertained  jurisdiction  of  such  a  case  in 
Downer  v.  Norton,  16  Cal.  436.  A  very  convincing,  if  not  the 
elrongest  argument,  against  the  doctrine  of  Zander  v.  Coe 
may  be  drawn  from  the  practical  construction  of  the  clause- 
of  the  ConBtitution  relating  to  the  judicial  powers,  ^vcn  by 
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all  the  Courts  from  their  first  organisationy  in  respect  to  the 
jurisdiction  of  the  action  of  ejectment  It  has  been  craiceded 
on  ail  hands  that  the  District  Courts  alone  possessed  jurkdic- 
tion,  though  the  value  of  the  land  was  less  than  two  hundred 
dollars^  and  the  claim  for  rents  and  profits  and  damages  was 
merely  nominal. 

It  is  unnecesskry  to  proeeed  further  to  show  that  the  cases 
are  numerous  which  stand  opposed  to,,  or  are  inconsistent  with, 

''  the  idea  of  the  complete  distribution  by  the  Ccmstitution  of 

/jndi(5ial  pow^r  among  the  several  Courts  and  of  their  exdusive 
jurisdiction  of  all  the  subject  matters  committed  to  them. 

It  would  be  more  difficult  to  sustain  that. position  in  xespect 
to  Article  VI  as  amended  in  1862.  That  it  was  intended  that 
the  jurisdiction  conferred  upon  the  several  Courts  of  record 
should  be  exclusive  as  against  Justices  of  the  Peace^  is  appar- 
ent from  the  proviso  in  section  nine^  that  the  powers  of  Jus- 
tices of  the  Peace,  as  fixed  by  the  Legislature^  ^^  shall  not  in 
any  case  trench  upon  the  jurisdiction  of  the  several  Courts  of 
record;"  but  h  is  worthy  of  notice  that  no  analagoua  provi- 
sion  is  made  as  between  the  several  Coorts  of  record*  There 
is  in  principle  no  more  impropriety  or  greater  inconsistency  in 

,  granting  to  the  several  Courts  oi^ganized  under  any  govenunent 
concurrent  jurisdiction,  to  a  greater  or  less  extent^  than  there 
is  in  giving  to  the  several  Courts  of  the  signe  order  and  grade 
the  same  authority  over  any  given  cause  or  subject  matter  of 

.  litigation.  And  yet  the  largest  portion  of  oases  within-  the 
jurisdiction  of  the  District  Courts  may  be  heard  by  such  one 
of  the  several  District  Courts  as  the  phdntiff.may  seleet  Tfaia 
is  carried  even  further  in  respect  to  the  District  Courts  of  San 
Francisco,  all  of  which  possess,  without  objection  from  &ny 
quarter,  the  same  jurisdiction  in  every  respect  In  D^lafield 
V.  Th^  State  of  lUinais,  2  Hill„164,  Mr.  Justice  Bronson,  in  an 
opinion  distinguished  for  its  clearness. and  fofce^  says:  ^*  Th^« 
is  nothing  in  the  nature  of  jurisdiction,  as  applied  to  Courts, 
which  renders  it  exclusive.  It  is  not  like  a  grant  of  property, 
which  cannot  have  several  owners  at  the  same  time*  It  is  a 
matter  of  common  experience  that  two  or. mete  Courts  may 
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have  ooncurreDft  powers  over  tho  iame  parties  and  the  fiaxne 
subject  matter.  Jurisdiction  is  not  a  right  or  a  privilege 
belonging  to  the  Judge,  but- an  authority  or  power  to  do  jus- 
tice in  a  given  case  when  it  is  brought  before  him.  There  is, 
I  think,  no  instance  in  the  whole  history  of  the  law  where  the 
mere  grant  of  jurisdiction  to  a  particular  Court,  without  any 
words  of  exclusion,  ha^  been  held  to  oust  any  other  Court  of 
the  powers  which  it  before  possessed.  Creating  a  new  famun 
with  ooncurrent  jurisdiction  may  have  the  effect  of  withdrttW" 
ing  from  the  Courts  which  before  existed,  a  portion  of  the 
causes  which  would  otherwise  have  been  brought  before 
them;  but  it  cannot  affect  the  power  of  the  old  Courts  to 
administer  justice  when  it  is  demanded  at  their  hands.''  The 
Courts  that  may  exercise  appelate  powers  and  the  subject 
matters  instrusted  to  each  ax^  sufficiently  indicated  and  defined, 
but  the  lines  dividing  the  original  jurisdiction  of  the  several 
tribunals  are  not  accurately  drawn.  And  perhaps  entire  accu* 
racy  may  not  be  attainible  or  desituble.  Jurisdiction  is  not 
distributed  uniformly  on  the  basis  either  of  the  form  of  the 
action  or  of  its  subject  matter,  or  of  the  value  of  the  property 
or  the  amount  of  the  demand  in  controversy,  but  each  serves 
as  a  test  aa  occasion  may  require.  Thus  the  District  Court 
has  jurisdiction  of  a  case  in  equity,  without  regard  to  the  sub- 
ject matter  or  the  value  of  the  property  or  the  amount  of  the 
demand;  also  of  a  case,  whether  at  law  or  in  equity,  which 
involves  the  title  of  real  property  without  regaifd  to  the  value 
of  property;  also  of  a  case  either  at  law  or  in  equity  for  the 
recovery  of  property  of  any  description,  so  only  that  it  amounts 
to  three  hundr^  dollars  in  value. 

This  want  of  a  uniform  test  of  jurisdiction  would  almost 
necessarily  lead  to  a  concurrent  jurisdiction  to  some  extent 
among  the  several  Courts.  Take  the  ckse  <^  an  action  in 
which  the  plaintiff  has  his  eleetion  to  proceed  ^th^  at  law 
or  in  equity,  in  which  the  property  in  controversy  does  not 
amount  to  three  hundred  dollars  in  value.  If  the  jllaintiff 
proceeds  in  equity  the  .District  Oourt  haa  jurisdiction  (People 
V.  Mier,  »4  OaL  ftt}  Bell  v»  Otippen,  28  Cal;  ^7) ;  but  if  he 
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elects  to  bring  his  action  at  law,  it  cannot  be  brongbt  in  lliat 
Court,  but  it  may  be  oommenoed  before  a  Justice  of  the  Peace 
—  there  having  been  granted  to  Justices  of  the  Peace  by  the 
Legislature,  under  the  authority  of  the  Constitution  the  requi- 
site jurisdiction.  The  District  Court,  or  a  Justice  of  the 
Peace,  may  take  judicial  cognizance  of  an  action  for  the 
recovery  of  damages  for  injuries  to  the  person,  accordingly 
as  the  plaintiff  lays  his  damages  in  good  faith  at  three  hun- 
dred dollars  or  upwards,  or  is  satisfied  to  proceed  for  a  sum 
less  than  three  hundred  dollars.  There  are  many  matters  that 
we  need  not  pause  to  specify  that  would  usually  and  properly 
pertain  to  the  Court  exercising  probate  powers,  as  involved 
in  the  settlement  of  the  estates  of  deceased  persons,  that  may 
form  the  subject  matters  of  suits  in  equity  and  be  properly 
litigated  in  the  District  Court.  The  action  of  forcible  entry 
and  detainer,  it  was  held  in  Gwulfield  y.  Stevens,  involves,  and 
its  primary  object  is,  the  recovery  of  the  possession  of  real 
property.  The  party  injured  by  the  forcible  entry  and 
detainer  may  therefore  seek  redress  by  an  action  of  ejectment 
in  the  District  Court,  where  he  may  have  judgment  for  the 
possession  of  the  lands,  as  well  as  for  damages  for  their  deten- 
tion. If,  however,  he  seeks  a  remedy  by  what  is  usually 
considered  a  more  summary  process,  and  commences  an  action 
of  forcible  entry  and  detainer,  he  may  bring  his  action  in  the 
County  Court  The  subject  matter  of  the  two  aobions  is 
substantially  the  same,  but  the  jurisdictic«i  of  the  Coimty 
Court  is  dependent  upon  the  form  of  the  action  adopted  by 
the  plaintiff.  The  action  of  forcible  entry  and  detainer,  mem- 
tioned  in  the  amended  Constitution,  was  an  action  of  frequent 
use  in  many  of  the  States  long  anterior  to  the  adoption  of  the 
Constitution  of  this  State;  and  soon  after  that  time,  it  was 
more  fuUy  defined  by  the  Act  of  1850,  and  prescribed  as  a 
remedy  in  the  eases  mentioned  in  that  Act.  It  was  a  form  of 
action  with  features  as  clearly  marked  as  those  of  the  action 
of  debt  or  trespass  at  common  law,  and  as  such,  jurisdiction  of 
it  vas  given  to  the  County  Courts;  l>ut  as  already  remarked, 
oonciurent  remedies  still  existed^  both  for  the  recovery  of  the 
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poesession  of  the  land,  and  of  the  damages  for  its  detention, 
of  i¥hich  the  District  Courts  had  jurisdiction.  Bat^  notwith* 
standing  jurisdiction  is  thus  conferred  upon  the  County  Courts, 
we  do  not  undertake  to  say  that  the  action  is  not  comprehended 
within  the  terms  of  the  grant  of  jurisdiction  to  the  District 
Courts ;  for  it  would  be  difficult  to  maintain  that  the  mention  of 
the  form  of  the  action,  is  more  sigQificant  of  exclusive  jurisdic- 
tion, than  is  the  subject  matter. 

The  plaintiff  relies  with  great  confidence  upon  Perry  v. 
Ames,  26  Cat.  383,  in  support  of  the  theory  of  concurrent 
jurisdiction,  and  it  would  seem  to  be  difficult  to  successfully 
attack  that  theory,  without  overthrowing  the  doctrine  of  that 
case.  We  are  of  the  opinion  that  the  doctrine  is  correct,  and 
that  the  decision  in  the  case  of  Oananl  v.  Conant,  10  Cal.  249, 
upon  which  Perry  v.  Ames  was  principally  based,  must  be 
sustained,  unless  we  are  prepared  to  say  that  under  the  sixth 
Article  of  the  Constitution  as  it  then  was,  the  Courts  of  the 
State  were  so  oonstituted  that  they  were  powerless  to  afford 
any  remedy  in  very  many  cases  of  what  are  considered  as 
wrongs,  and  for  which  corresponding  remedies  are  provided  in 
every  civilized  communily.  The  sixth  section  of  the  Article, 
as  amended,  gives  to  the  Supreme  Court  original  jurisdiction 
to  issue  writs  of  mandamus,  but  the  same  power  is  not 
expressly  and  in  terms  conferred  upon  the  District  Courts, 
and  it  was  held  that  the  entire  jurisdiction  was  not  thereby 
vested  in  the  Supreme  Court,  but  that  the  District  Courts  also 
possessed  power  to  issue  the  writ  Ko  argument  in  suppoii 
of  exclusive  jurisdiction  can  legitimately  be  drawn  from  the 
manner  in  which  the  jurisdiction  is  conferred  —  whether  it  is 
sought  to  be  aoeomplished  by  the  specification  of  the  subject 
matter,  the  form  of  the  action,  or  the  value  of  the  property  in 
controversy,  or  by  any  other  mode  that  does  not  necessarily 
imply  that  the  grant  to  another  tribunal  would  be  contra- 
dictory or  repugnant  It  is  impossible  to  see  how  tiie  men- 
tion of  a  subject  matter  of  jurisdiction  affords  any  stronger 
reason  in  favor  of  exohurive  power  of  the  Court  to  which 
jurisdiotlDn  is  given  tiian  does  the  mention  of  a  form  of  action 
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—  as  mandamus,  certiorari,  or  prohibition.  If  the  original 
jurisdiction  of  the  County  Courts  was  defined  aa  eiztending  to 
all  cases  in  equity,  would  it  be  claimed  that  the  I>i8trict  CourtB 
were  thereby  ousted  of  their  jurisdiction  in  equity!  If  it 
would  not  —  and  there  would  appear  to  be  no  just  ground  for 
such  a  claim  —  how  does  the  grant  of  jurisdiction  over  a  cer- 
tain class  of  cases  in  equity  become  more  significant  of  an 
exclusive  jurisdiction  of  that  class } 

By  the  Federal  Constitution  and  the  Judiciary  Act  of  1789, 
the  jurisdiction  of  the  Courts  of  the  United  States  was  pre- 
scribed and  definedy.and  in  most  eases  it  was  made  dependent 
upon  the  character  of  the  parties,  or  one  of  them,  and  still  the 
State  Courts,  which  before  the  adoption  of  the  Ccmstitution 
had  jurisdiction  of  such  cases,  as  well  as  those  of  the  States 
since  organized,  have  continued  to  exercise  judicial  power 
over  a  large  portion  of  those  cases  (Kent  C<mi.  34S,  345.) 
Suits  between  aliens  and  citizens,  and  between  resident  citi- 
zens of  different  States,  the  jurisdiction  of  which  is  givoi  to 
the  Federal  Courts  by  the  Constitution,  are  as  clearly  excep- 
tions to  the  '^  all  actions  at  law  and  suits  in  equiify  '*  of  which 
the  State  Courts  have  jurisdiction,  as  are  *^  actions  to  prevent 
or  abate  a  nuisance ''  exceptions  to  ^^  all  cases  in  equity; "  and 
the  grant  to  the  Federal  Courts  is  no  lets  specific  than  that  to 
the  County  Courts, 

There  is  an  apparent  conflict  between  Perry  w.  Ames  and 
Gaulfidd  V.  Stevens,  and  if  the  latter  daae  had  been  decided 
mainly  on  the  second  ground  discussed,  or  if  the  qnestiosi 
passed  on  necessarily  arose  in  the  case,  we  might  be  called 
upon  to  say  which  course  of  reasoning  we  would  follow  and 
which  case  must  fall.  But  in  Cavlfield  v.  Stevens  ike  question 
was,  had  the  Legislature  competent  authmty  to  vest  jurisdic- 
tion of  the  action  of  forcible  entry  and  detainer  in  Justices  of 
the  Peace}  And  when  it  was  said  that  the  Constitation. pro- 
vides that  the  Covnty  Courts  —  which  were  Courts  of  iec<^d  — 
shall  possess,  jurisdiction  of  the  action,  and  that  it  is  therein 
further  provkled  that  the  powers  conferred  -  upon  Justices  of 
the  Peace  by  the  L^slatore^ahall  not  trenoh  q^oiii  the  juns^ 


Oct,  1866.]  CouETWBNiHT  V.  B.  R  &  A.  W.  &  M.  Co.  585 

Opinion  of  tbc  Court  —  Ehodet,  J. 

diction  of  Courts  of  tecord,  the  question  was  fully  answered, 
'jiho  question  whether  the  County  Court  possessed  exclusive 
Jurisdiction  of  the  action,  oif  jurisdiction  concurwpijtfy  with  the 
District  Court,  did  not  necessarily  arise.  But  in  Perry  v. 
Ames  the  question  as  to  the  concujrrent  jurisdiction  of  the 
District  Courts  with  the  Supreme  Court  lay  at  the  very 
threshold  of  the  case  imd  demanded  solution;  and  it  was 
solved,  as  must  be  the  question  before  us,  in  favor  of  concur- 
rent jurisdiction.  The  dictum  in  Caulfield  v.  Stevens  must 
yield  to  the  decision  in  Perry  v.  Ames.  There  is  nothing  in 
the  character  of  the  jurisdiction  granted,  that  su^ests  its 
exclusive  exereiae  by  the  County  Courts;  there  are  no  words 
of  exclusion  coupled  with  the  grant;  the  District  Courts  are 
at  least  as  safe  and  competent  depositaries  of  th&  powder  as  the 
County  Courts;  its  concurrent  exercise  by  the  District  Courts 
will  evidently  be  more  conducive  to  the  public  interest  than 
its  exclusive  exercise  by  the  County  Courts ;  and  the  grant  of 
concurrent  jurisdiction  of  the  actions  in  question  is  not  con- 
tradictory or  repugnant  to  any  provision  in  the  Constitution. 
And  such  seems  to  have  been  the  views  both  of  the  bench  and 
the  bar  in  this  State,  as  is  evidenced  by  the  cases  of  that  char- 
acter brought  in  the  District  Court  and  which  have  come 
before  us  on  appeal,  and  by  the  large  number  of  cases,  as  we 
have  good  reason  to  believe,  that  have  terminated  in  the  Dis- 
trict Courts.  (See  American  Company  v.  Bradford,  27  Cal. 
360;  Eta  V.  Smith,  27  Cal.  476;  Blanc  v.  Klumphe,  29  Cal. 
156;  People  v.  Davidson,  ante  379.)  Where  the  construction 
practically  given,  and  quite  "generally  acquiesced  in,  is  as 
reasonable  as  the  opposite  one,  we  are  well  justified,  as  was 
done  in  Perry  v.  Am^,  in  looking  to  the  consequences  to 
grow  out  of  the  enforcement  of  a  construction  contrary  to  that 
which  has  been  acted  upon  for  a  considerable  period  of  time. 
The  question  ought  to  be  very  clear  of  doubt  before  we  should 
declare  in  effect,  by  our  judgment,  that  all  the  proceedings 
had  in  the  District  Courts  in  actions  to  prevent  or  abate  a 
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nuisance^  since  Januaiy  Isl^  1864,  were  corom  nan  judice  and 
void. 

Judgment  reversed,  and  the  cause  remanded  for  forther 

proceedings. 

Mr«  Justice  Sandbbsok  expressed  no  opinion. 


EVAN  JENKENS  v.  DANIEL  FRINK,  G.  W.  MOODY, 
JAMES  0.  BRALET,  JACOB  SHUMWAT,  WESLEY 
GALLIMOEE,  and  DANIEL  L.  MOODY. 

COUBINATIOX   TO   BUT   PBOPBBTX    AT   BHBBin^S  BALI. — ASI   MMUMBt  iB   Writfag 

amoDg  several  parties,  by  which  one  is  to  purchase  land  aboat  to  be  offered 
at  Sheriff's  sale,  for  the  benefit  of  all  the  i»artles  to  the  contract,  each  fur- 
nishing his  ptoportlon  of  the  money  to  the  buyer,  is  not,  prima  faeie,  fraudu- 
lent, nor  opposed  to  poblle  policy. 

Whkx  a  Combination  to  but  Fbopbbtt  at  Shkbivv's  Salb  B*bauoolbnt.— A 
contract  In  writing  between  several  persons,  for  one  to  bny  land  about  to  be 
offered  at  Sheriff's  sale,  for  the  benefit  of  all  the  parties.  Is  void  as  against 
public  policy  and  fHradalent,  If  made  to  prevent  fair  compeUtion  In  Uddlng, 
or  for  any  other  fraadulent  purpose.  But  if  made  for  mutoal  convenience  of 
the  parties,  to  enable  each  to  become  the  owner  of  a  part  of  the  property,  or 
for  any  other  reasonable  or  honest  purpose,  the  eontract  will  be  valid  and 
binding. 

Whbn  ak  Impubd  Tbubt  ABiSB8.-^If  aeveral  parties  oontcmet,  la  writing, 
that  one  shall  purchase  land  about  to  be  offered  at  Sheriff's  sale,  for  the  bene- 
fit of  all,  each  to  furnish  his  proportion  of  the  money,  and  the  buyer  to  con- 
vey to  each.  If  no  redemption  Is  made,'  his  proportion  of  the  land,  and  one 
of  the  contracting  parties  after  the  purchase  la  tf acted,  on  lila  own  account 
purchases  another  judgment  which  makes  him  a  redemptionerr  and  redeems 
and  obtains  a  SherlfTs  deed,  an  implied  trust  arises,  and  he  becomes  a  trus- 
tee in  invUum,  holding  the  legal  tiUe  in  troBt  for  all  the  partlea  to  tho  ean- 
tract. 

Whbn.Onb  09  Sbvbbal  Pabties  BBC0MB8  A  Trdstbb  FOB  AUi. —  If  soveral  par- 
ties are  interested  In  the  purchase  of  land  made  by  one  by  mutual  agree- 
ment, neither  can  exclude  the  other  from  what  was  Intended  for  the  com- 
•  mon  benefit;  and  any  private  benefit  touching  the  oommon  right  which  la 
secured  by  either  party  will  turn  him  Into  a  trustee  for  the  benefit  of  alL 

Pabtibs  to  an  Action  to  BNroBCS  a  Tbust. —  In  an  action  by  one  of  several 
cestui  9ue  trust,  to  declare  and  enforce  an  Implied  trust  In  relation  to  land, 
all  the  persons  who  are  entitled  to  or  claim  to  be  entitled  to  a  portion  of 
the  trust  estate,  are  proper  parties  defendant. 

Findings  or  Fact. —  If  the  findings  of  fact  are  defective,  the  presumption  la 
that  proof  was  made  at  the  trial  la  rOlatloa  to  the  defective  matter,  and 
the  judgment  will  not  be  reversed  unless  the  findings  are  excited  to. 

Mbw  Tbial. — ^A  new  trial  will  not  be  granted  except  on  a  statement  or  alBdavlta. 

Whbn  Judgmbnt  will  not  bb  Bbviewbd  on  Afpbal. — ^A  judgment  cannot  be 
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reYiewed  on  the  groond  of  a  defoetlTe  complaint*  or  that  the  jadgment  li 
not  warranted  hf  the  llndlncs*  on  an  appeal  from  an  ordor  denying  a  new 
trIaL 
JopQMjBMT  o»  Orb  DnnwDAJiT  acuursc  Amoxhsb.—*  Case  where  one  defendant 
recoyered  judgment  against  another  defendant,  hot  Its  legality  not  decided. 

Appsai.  from  the  District  Conrty  Third  Judicial  District^ 
Santa  Clara  Countj. 

Braley  and  GkUlimore  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Ooart 

/.  P.  Hoge,  for  Appellants* 

The  agreement  annexed  to  (he  complaint  heing  contrary  to 
public  policy,  is  illegal  and  void.  By  its  terms  the  parties 
thereto  stipulate  that  instead  of  eadi  bidding  for  himself  at 
the  foreclosure  sale,  one  of  their  number  shall  represent  them 
all.  The  effect  of  the  agreement  was  to  prevent  competition 
at  the  sale,  and  thereby  injure  the  judgment  debtor  as  well  as 
those  having  subsequent  liens  or  demands  against  him. 

^*An  agreement  between  two  or  more  persons  not  to  bid 
against  each  other  at  auction,  is  considered  as  void  whenever  it 
operates  as  a  fraud,  and  is  done  for  the  purpose  of  preventing 
competition."     (Story  on  Sales,  Sec.  495.) 

True,  the  author  goes  on  to  add  that  "  if  it,'*  the  agreement, 
**be  bona  fide  and  made  for  the  purpose  of  enabling  the  two 
together  to  purchase  what  either  alone  wouM  not  or  could  not 
purchase,  it  will  be  held  to  be  valid.''  (lb..  Sec  495.)  For 
the  latter  doctrine  he  cites  the  case  of  Veazie  v.  WUliams,  8 
Story,  620,  decided  by  his  father,  but  it  seems  to  us  that  the 
opinion  of  that  learned  Judge  does  not  at  all  sustain  the 
position.     (8  Story,  620.) 

On  the  above  point  Mr.  Hoge  cited  Thompson  v.  Davis,  18 
John.  112;  3  John.  29;  6  John.  144;  8  John.  448;  4  Cowen, 
732;  and  4  Johns.  Ch.  257.  Mr.  Hoge  further  argued  that 
the  agreement  contained  no  evidence  of  any  trust  between  the 
parties,  but  that  in  its  legal  effect  it  was  a  separate  agreement 
between  Frink  and  each  of  the  other  parties,  by  the  terms  of 
which  he  was  to  perform  certain  acts  for  their  separate  benefit, 
aid  that  there  was  no  community  of  interest  between  them. 
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as  each  was  entitled  to  a  separate  tract  of  land  —  the  tract  of 
which  he  was  possessed.  He  also  argued  that  Braley  and 
Gallimore  conld  not  be  regarded  as  trastees  of  a  resulting  or 
constructive  trust,  because  they  stood  in  no  confidential  or 
fiduciary  relation  to  Shumway  or  his  grantee,  from  which  a 
trust  could  be  inferred.  He  also  argued  that  Frink  and  Moody 
had  no  joint  or  common  interest  with  plaintiff  or  defendants 
Braley  and  Gallimore,  and  were  not  necessary  parties  to  a 
complete  adjudication  of  the  co^troyer8y,  and  that  they  were 
improperly  made  defendants;  and  cited  PerdUa  v.  Simon,  6 
Cal.  313 ;  Baily  v.  Inglee,  2  Paige,  278 ;  WendeU  v.  Van  Rermr 
selaer,  1  John.  Ch.  .437 ;  Murray  v.  Hay,  1  Barb.  Ch.  69 ;  and 
Le  Fort  v.  Delafield,  3  Edward's  Ch.  32.  . 

Patterson^  Wallcce  &  Stow,  for  Eespondent  Jenkins,  argued 
that  the  agreement  was  not  contrary  to  public  policy,  as  it 
was  a  mere  association  of  capital  to  purchase  a  tract  of  land 
that  neither  of  the  parties  would  or  eovld  purchase  as  an 
entirety;  that  the  parties  to  the  agreement  were  in  possession 
at  the  time  of  the  sale  of  distinct  portions  in  severalty  of  the 
four  hundred  acre  tract;  and  the  whole  purpose  of  the  agree- 
ment was  that  each  might  secure  his  several  possession;  and 
that  it  did  not  conflict  with  the  morals  of  the  times  nor  con- 
travene any  established  interests  of  society ;  and  cited  PJUppen 
V.  Siickney,  3  Met.  384 ;  Small  v.  Jones,  1  Watts  &  Serg.  128 ; 
and  Smith  v.  Oreenlee,  2  Dev.  129. 

They  also  argued  that  Braley  and  Gallimore  could  not 
redeem  for  their  own  benefit,  because  the  parties  to  the  agree- 
ment were  tenants  in  common  in  equity  of  any  estate  which 
might  grow  thereout,  and  as  a  mere  result  of  this  relation 
neither  party  could  be  permitted  to  do  any  act  to  impair  the 
right  of  the  other;  and  any  new  claim  to  the  estate  acquired 
by  either  party  must  enure  to  tbe  benefit  of  all  the  others; 
and  cited  Flagg  v.  Mann  et  ale,,  2  Sumner,  523 ;  Van  Home 
V.  Fonda,  5  John.  Ch.  R.  406 ;  BurJians  et  als.  v.  Vcfft  Zandt 
^t  ah,,  3  Selden,  523;  Armour  v.  Alexander,  10  Paige  Ch.  R, 
572  i  Eupp  V.  Orr,  81  Pa.  State  R.  519;  Bothwell  y.  Dewees, 
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2  Black,  S.G.,  IJ.  S.  S.  618;  VemhlM  et  ok.  y,  BeaUchamp, 
8  Dana,  321. 

They  also  argu^  that  Frink  and  Moody  were  necessary 
parties  d^endant,  because  the  plaintiff  daimed  the  exdusiye 
right  to  the  eighty-five  acres  described  in.  the  complaint^  and 
the  others  each  claimed  a  distinct  parcel,  and  for  that  reason 
they  should  bot/have  been  united  as  plaintiffs;  J;hat  the  dis- 
tinct right  of  each  to  a  separate  parcel  sprung  out  of  an  agree^ 
ment  to  which  all  the  otbera  were  parties  and  in  which  thej^ 
were  interested,  and  that  Frink  had  a  right  to  have  a  complete 
adjudication  in  one  action,  and  was  not  obliged  to  litigate  by 
piecemeal.  On  this  point  they  dted  8  McLean,  81,  82; 
Story's  Eq.  PL  644;  1  Daniel's  Ck  Pr.  359;  Cherry  v.  Mofir 
roe,  2  Barb.  Ck  627 ;  and  Dean  v.  Winston,  26  Ma  218. 

Thomas  Bodley,  for  Beapondettts  Frink  and  Moody^  confined 
his  argument  to  a  motion  to  dismiss  the  appeal 


By  the  Court,  Shaftsb,  J.: 

This  action  was  brought  to  compel  the  defendants  Braley 
and  Gallimore  to  convey  to  the  plaintiff  eighty-five  acres  of 
land,  parcel  of  a  tract  of  four  hundred  acres,  situate  in  the 
County  of  Santa  Clara.  Braley  and  Gallimore  demurred  to 
Ae  complaint  on  the  ground  that  the  facts  stated  did  not  con- 
stitute a  cause  of  action,  and  on  the  further  ground  that 
Frink  and  Moody  were  improperly  joined  as  defendants.  The 
demurrer  was  overruled  arid  the  defendants  answered.  The 
case  was  tried  by  the  Court  on  the  issues  of  fact  and  the 
plaintiff  had  judgment  for  the  relief  demanded;  and  a  decree 
was  also  entered  against  Braley  and  Gallimore  adjud^ng  and 
directing  them  to  convey  to  their  co-defendant  Moody  seventy 
acres  of  said  four  hundred  acre  tract,  and  one  himdred  and 
eighty  acres  thereof  to  defendant  Frii^,  on  grounds  set  up  in 
their  joint  answer  to  the  complaint  Braley  and  Gallimore 
moved  for  a  new  trial,  but  there  being  no  statement  in  sup- 
port of  the  motion,  the  motion  was  denied.     The  appeal  is 
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from  the  order  and  from  each  of  the  three  judgments  entered 
in  the  action. 

The  case  presents  but  two  questions:  first^  as  to  the  cor- 
rectness of  the  order  overruling  the  demurrer;  seccmd,  as  to 
whether  the  judgments  are  sustained^  respectiyely,  by  the 
findings. 

First — Xhe  complaint  charges  that  one  Williams  became 
the  owner,  in  December,  18S7,  of  four  hundred  acres  of  land 
in  Santa  Clara  County,  parcel  of  a  Mexican  grant  known  as 
''  Posolmi ''  or  Ynigo  Rancho^  and  that  in  December,  1858, 
he  mortgaged  it  to  Esnault  That  Williams  thereafter  put 
another  mortgage  on  the  same  parcel,  in  favor  of  one  Kealy. 
That  the  mortgage  to  Esnault  was  foreclosed  under  proceed- 
ings to  which  Kealy,  the  subsequent  encumbrancer,  was  a 
party  defendant,  the  decree  therein  bearing  date  September 
21st,  1860.  That  the  defendant  Frink  hecsme  the  purchaser 
at  the  Sheriff's  sale  for  the  sum  of  three  thousand  four  hun- 
dred and  fifty  dollars,  which  said  sum  was  sufficieat  to  pay 
the  Esnault  judgment  and  costs,  and  the  sum  of  forty-two 
dollars  and  forty-five  cents  on  the  Kealy  debt,  leaving  a  por- 
tion of  said  debt  unpaid.  That  at  the  time  of  the  sale  to 
Frink,  he  was  in  possession  in  severalty  of  one  hundred  and 
ninety-eight  acres  of  said  tract;  Moody,  of  seventy  acres; 
Braley,  of  thirty-five  acres;  Shumway,  to  all  of  whose  rights 
the  plaintiff  has  come  by  assignment,  of  eighty-five  acres,  and 
Gallimore,  of  twelve  acres.  That  Frink  purchased  the  four 
himdred  acres  "in  trust  for  and  for  the  use  and  benefit**  of 
himself,  the  defendants  Moody,  Braley,  Gallimore  and  Shum- 
way, plaintiff's  assignor,  "to  be  held  and  owned  by  them  in 
their  respective  portions  aforesaid;  and  the  purchase  money 
of  said  premises  paid  by  Frink  was  advanced  to  him  by 
Moody,  Braley,  Gallimore  and  Shumway,  in  the  respective 
proportions  aforesaid,  for  the  purpose  of  purchasing  said  prem- 
ises at  said  sale  for  the  benefit  of  himself  and  said  parties  in 
tlie  proportions  aforesaid."  That  Frink  agreed  with  said  par- 
ties, and  that  they  agreed  with  each  other,  to  the  effect  that 
Frink  should  hold  the  lands  in  trust  for  himself  and  them,  and 
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that  in  the  event  a  redemption  from  said  sale  should  not  be 
effected,  said  Frink  would  convey  said  premises  to  the  other 
parties  in  the  respective  proportions  aforesaid,  retaining  to 
himself  the  part  whereof  he  was  possessed  in  severalty.  The 
agreement  was  reduced  to  writing,  June  13th,  1861,  and  a 
copy  thereof  is  annexed  to  and  made  part  of  the  complaint 

It  is  further  alleged  that  after  the  plaintiff  had  succeeded  to 
the  rights  of  Shumway,  the  defendants  Braley  and  GkiUimore 
"  fraudulently  confederated  together  for  the  purpose  of  depriv- 
ing the  plaintiff  and  the  other  parties  to  the  agreement,  except 
themselves,  of  the  benefit  thereof,  and  of  the  title  to  the 
respective  portions  of  the  said  four  hundred  acre  tract,  ♦  *  * 
and  with  that  view  purchased  from  Kealy,  for  a  nominal  sum, 
the  judgment  and  decree  rendered  in  his  favor  in  said  Esnault 
suit,  and  caused  the  same  to  be  assigned  to  them.  ♦  ♦  *  • 
Within  six  months  from  said  sale  to  Frink,  they  effected  a 
redemption  of  said  premises  from  said  sale,  and  thereby  pre- 
vented Frink  from  receiving  the  Sheriff's  deed  of  conveyance 
of  said  four  hundred  acre  tracts  and  thereby  acquired  the  legal 
title  to  said  tract  themselves,  and  have  received  a  Sheriff's 
deed  therefor;  that  Frink  is  therefore  unable  to  convey  the 
eighty-five  acres  claimed  by  the  plaintiff,  and  that  the  defend- 
ants Braley  and  Qallimore,  who  have  the  power,  have  refused 
80  to  do  on  demand.'' 

Agreement  opposed  to  public  policy. 

It  is  insisted  for  the  appellants  that  the  agreement  set  up  in 
the  complaint  is  illegal  and  void,  for  the  reason  that  it  is  op- 
posed to  public  policy. 

We  do  not  consider  that  the  agreement  is  on  its  face  obnox- 
ious to  the  objection.  Jt  was  held  in  Phippen  v.  Stiehney,  8 
Met  388,  that  an  agreement  to  the  effect  that  one  of  the  par- 
ties would  permit  the  other  to  become  the  purchaser  of  prop- 
erty about  to  be  offered  for  sale  at  public  auction,  and  that 
the  two  should  share  the  benefits  of  the  purchase  between 
them,  was  not  fraudulent  prima  facie.  That  whether  fraudu- 
lent or  not  would  depend  upon  intention.     That  where  such 
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arrangement  is  made  for  the  purpoee  and  with  the  view  of 
preventing  fair  competition,  and  by  reason  of  want  of  bidders 
to  depress  the  price  of  the  article  offered  for  sale  below  the 
fair  market  value,  it  will  be  illegal,  and  may  be  avoided  as 
between  the  parties  as  a  fraud  upon  the  rights  of  the  vendor. 
But  that,  on  the  other  hand,  if  the  arrangement  ia  entered 
into  for  no  such  fraudulent  purpose,  but  ior  the  mutual  con- 
venience of  the  parties,  as  with  a  view  of  enabling  than  to 
become  purchasers,  each  being  desirous  of  purchasing  a  part 
of  the  property  offered  for  sale,  and  not  an  entire  lot,  or 
induced  by  any  other  reasonable  and  honeat  purpose,  sneh 
agreement  will  be  valid  and  binding.  While  the  eomplaint 
in  the  case  at  bar  certainly  does  not  state  or  confess  that  the 
agreement  set  out  therein  was  made  for  the  purpose  of  depress- 
ing the  price  of  the  land  in  question  by  preventing  fair  com- 
petition at  the  Sheriff's  sale,  it  does  state  affirmatively  another 
and  distinct  purpose,  and  one,  too,  that  in  the  case  cited  was 
held  to  be  perfectly  legitimate.  It  was  held  in  iSmoS  v.  Janes, 
1  Watt  &  Serg.  128,  that  parties  may  purdhaae  jointly  at  a 
Sheriff's  sale  if  all  be  open  and  fair.  That  a  combination  of 
interests  for  that  purpose  is  not  necessarily  cormpit  That  it 
is  the  end  to  be  accomplished^  which  makes  anch  combina- 
tions lawful  or  otherwise;  if  it  be  to  depress  the  price  of 
property  by  artifice,  the  purchase  will  be  void;  if  it  be  to 
raise  the  means  of  payment  by  contribution,  ''or  to  divide  the 
property  for  the  accommodation  of  purchaseiB,"  it  will  be 
valid.  It  was  considered  in  Svntzer  v.  SJeiles,  3  Oilman,  529, 
that  ''  where  a  sale  of  land  is  made  at  public  auction,  and  all 
persons  are  at  liberty  to  bid,  an  agreement  among  different 
claimants  to  different  portions  of  the  land  with  an  individual 
to  purchase  the  whole  tract  for  their  benefit,  is  not  such  an 
agreement  as  is  calculated  to  prevent  competition,  and  thereby 
to  render  the  sale  void.^*  In  Smith  v.  Chreenhe,  3  Dev.  129, 
the  Court,  while  it  sustains  the  general  doctrine  that  a  sale 
may  be  avoided  when  made  to  one  in  behalf  of  an  association 
of  bidders,  designed  to  stifle  competition,  yet  concedes  that 
this  rule  would  not  apply  to  an  association  of  bidders  formed 
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for  honest  and  proper  purposes,  as  in  the  case  of  a  union  of 
several  persons  formed  on  account  of  the  magnitude  of  the 
saki  or  ''where  the  qiiantity  offered  to  a  single  bidder  exceeded 
the  amount  which  individuals  might  wish  to  purchase  on  their 
own  account" 

We  consider  these  oases,  tfaou^  not  entirely  in  harmoirj 
with  some  other  decisions,  as  furnishing  the  true  exposition  of 
the  rule  of  the  common  law.  There  is  no  principle  of  right 
reason  upon  which  it  can  be  held  that  the  agreement  now  in 
question  was  calculated  to  keep  bidders  away  from  the  auction, 
or  to  prevent  free  and  intelligent  competition  among  those  who 
att^ded  it ;  while  it  is  apparent,  on  the  other  hand,  that  one 
bidder  at  least  attended  tiie  sale  in  consequence  of  the  agree- 
ment, and  who,  for  aught  we  can  Imow  to  the  contrary,  would 
have  staid  away  if  the  agreement  had  not  been  made. 

Second — The  bill  goes  upon  the  theory  that  Braley  and 
Qallimore  hold  the  eighty-five  acre  tract  in  trust  for  the  plain- 
tiff as  assignee  of  Shumway,  and  it  is  claimed  for  the  appellants 
that  the  facts  stated  do  not  bear  out  the  tlieory. 

Implied  trust. 

The  trust  relied  upon  does  not  stand  upon  intention,  but  is 
one  of  the  implied  trusts  which,  under  certain  circumstances, 
are  forced  upon  the  conscience  of  parties  by  operation  of  law, 
and  upon  which  the  Statute  of  Frauds  does  not  operate.  Under 
the  agreement,  Frink  became  the  common  agent  of  Shumway, 
Moody,  Braley  and  Gallimore  to  purchase  the  property  and 
to  take  the  title  on  failure  of  redemption;  and  to  convey  to 
each  of  the  associates  thereafter  the  parcel  of  which  he  was 
in  possession.  This  was  not  only  the  agreement  as  between 
Frink  and  the  others  taken  as  a  body,  but  each  of  the  parties 
pledged  his  faith  to  the  other  that  Frink  should  be  allowed 
to  execute  the  commission  which  they  had  unitedly  conferred 
upon  him.  It  was  on  the  faith  of  this  arrangement  aloiibe  that 
the  purchase  money  was  advanced  by  th(&  partiQs  r^speetivel;^, 
and  when  the  certificate  of  purchase  was  isstiiod  tq-Frink,  he 
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unquestionably  held  the  inchoate  right  evidenced  by  it  in  trust 
for  his  associates^  less  the  parcel  of  which  he  was  himself  in 
possession.  Of  this  ri^t,  so  acquired  and  paid  for  out  of  a 
common  fund^  the  five  associates  were  tenants  in  common  in 
equity;  the  fractional  share  of  each  being  fixed  in  the  con* 
tract,  and  a  method  pointed  out  therein  by  which  the  land, 
when  the  contingent  right  should  have  run  into  a  title  could 
be  handily  partitioned.  {Schenck  v.  McEvoy,  24  CaL  104.) 
Kealy  was  a  judgment  creditor,  having  a  lien  upon  the  land, 
and  that  fact  was  a  standing  reminder  that  the  principal  pur- 
pose of  the  associates  might  be  defeated  by  a  redemption  on 
his  part.  It  was,  therefore,  neither  fraudulent  nor  improper, 
in  itself  considered,,  for  Braley  and  Gallimore  to  buy  up  the 
Kealy  judgment  for  the  protection  of  the  common  plan,  but 
the  claim  so  acquired  could  not,  on  llie  principles  of  equitable 
dealing,  be  used  by  them  to  secure  the  whole  of  that  to  them- 
selves whicl^  they  agreed  to  share  with  others,  and  on  the 
faith  of  which  agreement  their  associates  had  already  acted. 
They  were  bound  by  the  express  contract  to  oooperate  with 
the  other  parties  in  securing  the  objects  for  which  the  union 
was  formed,  and  it  is  settled  that  if  parties  are  interested 
together  by  mutual  agreement,  and  a  purchase  is  made  agree- 
ably thereto,  neither  party  can  exclude  the  other  from  what 
was  intended  for  the  common  benefit;  and  any  private  benefit 
touching  the  common  right  which  is  secured  by  either  party 
will  turn  him  into  a  trustee  for  the  benefit  of  both  or  all. 
(Flagg  v.  Mann  let  cd.,  2  Sum.  490 ;  Van  Horns  v.  Fonda,  6 
John.  Oh.  R  406 ;  Burham  ei  al  v.  Van  Zwndl  et  als.  3  Seld. 
623 ;  Armoui*  v.  Alexander,  10  Paige,  672 ;  Rupp  v.  Orr,  81 
Penn.  617;  Siviizer  v.  SJciles,  8  Gil.  629;  Rothwell  v.  Dewees, 
2  Black,  618 ;  Venahle  v.  Beauchamp,  8  Dana,  321.) 

Complaint  to  enforce  implied  trad. 

Third  —  The  objection  that  the  complaint  does  not  state  facts 
forming  Ae  basis  of  a  trust  in  invitum  is  not  well  ta):en. 
There  is  something  more  charged  than  that  "the  defendants 
Braley  and  Gkllimore  fraudulently  confederated  together  for 
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the  purpose  of  depriving  the  plaintiff  and  the  other  parties  to 
the  agreement,  except  themselves,  of  the  benefit  of  said  agree- 
ment.'^ The  fiduciary  relation  established  by  the  written  agree- 
ment 10  fully  developed  in  the  complaint,  and  the  conduct  of 
the  appellants,  in  violation  of  tiie  duty  springing  from  that 
relation,  is  also  set  forth  at  large. 

Fourth — ^It  is  urged  that  the  complaint  is  defective,  for  the 
reason  that  it  neither  avers  an  offer  to  repay  to  the  appellants 
the  plaintiff's  share  of  the  redemption  money  advanced  by 
them,  nor  an  offer  to  repay  any  part  of  the  amount  expended 
in  purchasing  the  Eealy  judgment 

It  does  not  appear  from  the  complaint  that  any  portion  of 
tlio  redemption  money  ever  came  to  the  hand  of  the  plaintiff, 
and  as  to  the  money  paid  by  the  appellants  for  the  Kealy  judg- 
ment^^  it  is  averred  that  it  was  only  nominal  in  amount 

Parties  defendant. 

nfdi  — We  consider  that  Frank  and  Moody  were  properly 
joined  as  defendants.  They  might,  consistently  with  the  gen- 
eral relation  existing  between  the  parties,  have  disputed  the 
averment  that  the  plaintiff  was  entitled  to  that  part  of  tho 
four  hundred  acre  tract  described  and  claimed  in  the  1^,  and 
they  were  therefore  not  only  proper  but  necessary  parties  to  a 
complete  determination  or  settlement  of  the  questions  involved. 
(Prac.  Act,  Sec  18.) 

Findinge  of  fad. 

Sixth — ^It  is  further  objected  that  the  judgment  in  favor  of 
the  plaintiff  should  be  reversed,  for  the  reason  that  it  is  found 
that  he  received  from  the  Sheriff  his  proportion  of  the  redemp- 
tion money  paid  by  appellants,  and  that  it  is  not  found  that 
the  plaintiff  offered  to  return  the  money  before  action  brought. 

The  answer  is,  that  the  judgment  cannot  be  reversed  on 
that  ground,  inasmuch  as  the  findings  were  not  excepted  to  as 
defective.  (Acts  1861,  p.  689,  See.  2.)  It  must  be  presumed, 
as  the  record  stands,  that  aii  offer  to  return  the  redemption 
money  was  proved  at  a  triaL 
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What  can  be  reviewed  on  appeal  from  order  denying  new  trud. 

Sevonth  —  It  is  inabted  tkat  the  judgnuent  in  favor  of  Frini, 
and  that  alao  in  favor  of  Moody,  should  be  reversed,  on  th^ 
ground  that  a  case  was  not  presented  in  which  one  defendant 
oan  have  judgment  against  another. 

It  is  not  necessary  to  pass  upon  this  question  on  its  merits, 
inasmuch  as  the  appeal  from  neither  of  these  judgments  was 
taken  within  a  year  from  its  rendition.  The  appeal  from  the 
.order  denying  a  new  trial  was  taken  in  time,  but  counsel  ia 
mistaken  in  supposing  that  a  judgment  can  be  reviewed,  under 
an  appeal  of  that  impression,  on  the  ground  of  a  defective 
complaint,  or  on  the  ground  that  the  judgment  is  not  warranted 
by  the  findings.  A  new  trial  is  a  ^'  re-examination  of  an  issue 
of  fact  in  the  same  Ckmrt,  after  a  trial  and  decision  by  a  jury. 
Court  or  referees,"  and  is  never  granted  except  on  a  statement 
or  aiBdavits,  and  neither  are  found  in  tfaia  record. 

Judgment  affirmed. 

Mr.  Justice  Rhodes,  being  disqualified^  did  not  parlioipate 
in  the  decision  of  this  cause. 


JOHN    MIDDLETOK   v.    F.    P.    LOW,    Govxbitob    o» 

Oaufobnia. 

Dbmusbsb. — a  demarrer  to  the  answer  to  a  petition  for  a  writ  eC  mandate  la 
an  admission  of  the  tmth  of  the  matters  ayerred  In  the  answer. 

BiONiNO  A  Patint  fob  Lamd,  bt  thb  Gotbbnob. —  The  signing  of  a  patent  by 
the  GoTemor,  to  glTO  effeet  to  a  sale  of  lands  of  the  State  made  by  other 
State  officers,  Is  purely  a  ministerial  act 

Xkrrr  or  Gotbrnor  to  Bidv  a  Pat&nt. —  If  land  sold  by  State  offleers  belonged 
to  the  State,  and  all  the  acts  required  to  be  done  prior  to  the  Issalng  of  the 
patent  have  been  duly  performed,  and  the  purchaser  la  competent  to  pvr- 
chaae,  It  Is  the  duty  of  the  Goyemor  to  execute  the  patent  unless  the  law 
has  vested  him  with  diseretlonary  powers  In  that  respect. 

MANDAMOs  OK  GOYBBNOB. —  If  land  soM  by  State  offloera  was  the  property  of 
the  State,  and  all  the  acts  required  by  law  prior  to  the  isaulng  of  the  patent 
have  been  duly  performed,  and  the  purchaser  is  competent  to  purchase,  a 
writ  of  mandate  will  be  Issued  to  compel  the  Goremor  to  Sign  the  patent,  un- 
less the  law  has  vested  him  with  diseretlonary  powers  lb  thsjt  respect. 

Wbbn  THB  GoYBBNOR  IS  Ambnablb  TO  Mandamdb. —  When  a  ministerial  duty, 
afFecting  a  private  right,  is  specially  devolved  on  the  Governor  by  law, 
which  the  Legislature  might  have  devolved  on  any  other  Btate  officer,  be 
may  be  compelled  to  perform  the  same  by  a  writ  of  mandate. 
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TxxLm.  or  Stjktb;  to  Sxztbsktb  and  TRtBXT'SizvH  8SGTI0N8. —  Whatever  title 
the  State  haa  to  the  sixteenth  and  thirty-sixth  eections  she  acquired  hj  th^ 
Act  of  Congress  to  provide  for  the  sorvey  of  the  public  lands  In  California, 
etc.,  approved  .March  Sd,  1853. 

Sixteenth  akd  Trirtx-Sizth  SscxioifB. —  Tbla  State  did  not,  hj  the  grant 
from  Congress  of  the  sbtteenth  and  thirty-sixth  sections,  acquire  any  title  to 
those  sections  when  they  fell  within  the  limits  of  a  Mexlean  or  Spanish 
^rant:. 

Soxvsz  ojr  SxzvESNTH  Axo  Thib!ct*8izth  8acTxovB«— ;  This  state  has  no  title 
to  nor  can  she  vest  any  title  in  a  purchaser  from  her  of  the  sixteenth  and 
thirty-sixth  sections,  until  after  the  same  have  been  surveyed  by  the  United 
States. 

Act  for  thb  Salb  or  School  LANDS^^The  Aet  of  the  Leglftlatare,  passed 
April  27th,  186S,  to  provide  for  the  sale  of  State  lands,  does  not  provide 
for  the  disposal  of  the  sixteenth  and  thirty-sixth  sections  until  after  thay 
have  been  surveyed  by  the  United  States. 

GSBTincATS  or  BaGiSTsa  or  8vatb  Lanps. —  The  certificate  ef  the  Regieter  Off 
State  lands,  accompanying  a  patent  for  land  in  a  sixteenth  or  thirty-sixth 
section,  which  he  presents  to  the  Governor  for  his  signature,  stating  that 
the  same  have  been  surveyed  by  the  United  States  and  are  property  of 
the  State,  is  not  conclusive  upon  the  question  of  title ;  and  when  It  appean 
that  the  title  is  not  in  the  State  the  Governor  la  justified  in  refusing  and 
should  refuse  to  execute  the  patent 

RjBQisTBR  or  Statb  Landb. —  The  Beglster  of  State  lands  la  not  a  judicial  but 
a  ministerial  officer. 

When  the  Govebnob  mat  RxrusE  to  sigw  a  Patbkt. —  The  Governor  may  re- 
fuse to  sign  a  patent  presented  to  him  by  the  Begleter  for  land  sold  by  the 
State  embraced  within  a  sixteenth  or  thirty-sixth  sectloii.  If  the  land  has 
not  been  surveyed  by  the  United  States,  or  lies  within  the  limits  of  a  Mssl- 
gan  or  Spanish  grant. 

11A29DAUU8  ON  THB  GovEBNOB. —  The  Govemor  will  not  be  compelled  by  writ  of 
mandate  to  sign  a  patent  for  land  embraced  in  a  sixteenth  or  thlrty-tlxtii 
aectlon  which  has  not  been  surveyed  by  the  United  Statea  or  which  Ilea 
within  the  limits  o<  a  Mexican  or  Spanish  grant. 

Appuoation  for  writ  of  mandate  made  to  the  Supreme 
Court 


The  Kegiflter  presented  to  flie  Ctevemor  the  following  certi- 
ficate, and  at  the  same  time  handed  him  a  patent  for  hie 
signature.  The  Governor  refused  to  sign  the  patent: 

"I,  J.  F.  Houghton,  Eegister  of  the  State  Land  Office  of 
the  State  of  California,  hereby  certify  that  John  Middleton 
having  fully  complied  with  the  provisions  of  an  Act  entitled 
'An  Act  to  provide  for  the  issuance  of  patents  to  lands 
located  with  State  School  Land  Warrants,  and  for  lands  puj> 


{ 
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chased  under  the  Act  of  April  23d,  1858/  passed  April  16fh, 
1859  —  the  Acts  approved  April  22d,  1861,  and  April  29th, 
1863  —  is  entitled  to  receive  a  patent  for  the  following  de- 
scribed tract  of  State  School  Lands,  to  wit:  The  fractional 
northwest  quarter  of  Section  Number  Thirty-Six,  (36,)  in 
Township  Number  Two,  (2,)  South  Range  Number  Six,  (6,) 
West  Mount  Diablo  Meridian,  containing  183  48-100  acres,  in 
lieu  of  160  acres, 

**  State  Land  Office,        1 
"  State  of  California.  J 
"In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal,  this  18th  day  of  August,  1864. 


By  A.  S.  Bendie,  Deputy.*' 


After  the  decision  upon  the  motion  to  strike  out  the  answer 
the  plaintiff  dismissed  the  action. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Oeorge  Cadwalader,  for  Plaintiff,  argued  that  if  a  legislative 
Act,  enjoined  on  the  Governor  the  performance  of  a  ministerial 
duty,  mandamus  would  lie  to  compel  him  to  perform  it,  and 
that  he  was  no  more  exempt  from  pro<;eedings  in  mandamus 
than  any  other  officer  belonging  to  the  executive  department 
of  the  Government.  He  also  argued  that  a  certificate  of  the 
Register  of  the  State  Land  Office,  made  out  in  due  form, 
was  a  final  judgment  of  the  State  upon  all  the  matters  therein 
embraced,  and  was  conclusive  of  the  truth  of  the  same,  and  that 
the  Governor  could  not  go  behind  of  nor  question  it,  and  had 
no  discretion  in  the  matter,  and  that  it  was  the  duty  of  the 
Governor  upon  the  presentation  of  this  certificate,  with  a  pat- 
ent ready  for  his  signature,  to  sign  the  same.  He  argued 
further  that  the  duty  of  the  Governor  in  signing  a  patent, 
being  purely  ministerial,  it  was  a  matter  of  indifference 
whether  the  land  was  embraced  within  the  limits  of  a  Mexican 
grant,  for  if  it  was,  the  holder  of  the  State  patent  would  take 
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the  same  subject  to  the  superior  title  of  the  owner  under  the 
grant 

J.  0.  McCullough,  Attomey-Oeneral,  J,  B.  Felton,  Sharp  A 
Lloyd,  T.  I.  Bergin,  and  W.  H.  Tompkins,  for  Defendant, 
argued  that  mandamus  would  i^  lie  to  compel  an  officer  to 
do  an  act  which,  without  its  command,  it  would  not  have 
been  lawful  for  him  to  do;  and  cited  The  People  v.  Commis- 
eioners  of  Highways,  27  Barb.  96 ;  and  that  as  the  State  had 
no  title  to  the  land,  the  patent^  if  it  issued,,  would  be  void ; 
and  the  writ,  if  it  issued,  would  only  coerce  the  Governor  to 
do  an  act  which  would  doud  the  tide  of  the  rightful  owner 
of  the  soil  and  lead  to  litigation*  They  also  argued  that  the 
certificate  of  the  Eegister  as  to  lands  not  belonging  to  the 
State  was  unauthorized  and  void,  inasmuch  as  the  Register 
had  nq  authority  conferred  on  him  to  certify  concerning  lands 
belonging  te  private  individuals,  and  that  ownership  of  the 
land  by  the  State  was  a  jurisdictional  fact  which  mi^t  be 
controverted  in  any  stage  of  the  proceedings ;  and  cited  In  the 
Matter  of  Coryell  22  Cal.  178;  Keller  v.  Hyde,  20  CaL  694; 
The  People  v.  Stout,  23  Barb.  364;  and  2  Vol  Opinions  Atfy- 
Gen.,  15  Lester's  Land  Laws,  p.  659.  They  also  ai^ed  that 
the  act  of  signing  the  patent  was  not  so  purely  a  ministerial 
act  as  to  make  the  Governor  amenable  to  the  process  of  man- 
damus,  and  that  the  discretion  with  which  he  wa»  vested  by 
the  Constitution  in  executing  the  laws  was  not  taken  away  by 

the  fact  that  there  was  a  clause  in  the  Act  requiring  him  to 
eign  patents. 

By  the  Court,  Rhodes,  J. : 

Mandamus  to  compel  the  Governor  to  execute  to  the  peti- 
tioner a  patent  for  a  tract  of  land,  alleged  to  be  a  part  of  u 
thirty-sixth  section.  The  petition  states  the  several  steps 
taken  by  the  petitioner,  and  the  proceedings  had  before  the 
Surveyor-General  of  the  State  and  the  Register  of  the  State 
Land  Office,  and  the  other  officers  of  the  State,  for  the  pur- 
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pose  of  effecting  a  purchase  of  the  lands  from  the  State;  that 
the  land  had  been  duly  surveyed  by  the  United  States;  that 
the  Register  presented  his  certificate  to  the  Governor,  which 
recitee  that  the  relator  had  complied  with  the  several  provi- 
sions of  the  Acts  of  the  Legislature  relating  to  the  purchase 
of  such  lands,  and  was  entitled  to  receive  a  patent  for  the 
land ;  and  that  the  Register  presented  a  patent  to  be  executed  by 
the  Governor,  but  the  Governor  refused  to  execute  it. 

The  defendant  in  his  answer  denies  some  of  the  material 
allegations  of  the  petition,  and  sets  up  new  matter  in  avoid- 
ance of  the  facts  upon  which  the  petitioner  relies.  He  denies 
that  the  lands  have  been  surveyed  by  or  on  behalf  of  the 
United  States,  or  that  the  United  States  authorized  or  were 
consenting  to  any  survey  of  the  lands,  or  acknowledged  or 
acquiesced  in  any  survey  of  the  lands ;  or  that  the  lands  were 
subject  or  liable  to  be  selected  by  the  State,  or  that  she  ever 
made  or  authorized  any  selection  to  be  made  of  the  lands,  or 
that  the  State  has  or  ever  had  any  right,  title  or  interest 
therein.  He  avers  that  the  lands  are  embraced  within  the 
exterior  boundaries  of  the  Rancho  Laguna  de  la  Merced,  a 
grant  made  by  the  Mexican  Government  in  1835,  the  claim  to 
which  has  been  finally  confirmed  by  the  Courts  of  the  United 
States,  but  the  boundaries  of  which  are  unsettled  —  cross 
appeals  to  the  Supreme  Court  of  the  United  States,  taken . 
both  by  the  United  States  and  the  claimants,  from  the  decree 
of  final  confirmation  of  the  survey  of  the  rancho,  being  now 
pending.  He  further  avers  that  the  City  of  San  Francisco, 
which  succeeded  to  the  rights  of  the  Pueblo  of  Yerba  Buena, 
presented  to  the  Board  of  Land  Commissioners  a  petition  for 
the  confirmation  of  her  claim  to. the  four  leagues  of  land  to 
which  the  pueblo  was  entitled,  that  the  same  is  now  pending 
on  appeal  to  the  United  States  Circuit  Court,  and  that  the 
premises  in  controversy  are  included  within  the  fuur  leagues 
claimed  by  the  city. 

The  petitioiler  moved  the  Court  to  strike  out  and  disregard 
the  answer  as  immaterial,  but  the  counsel  have  treated  the 
motion  as  e<}uivalent  to  a  general  demurrerj  and  it  will  be  so 
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regarded  hj  the  Court  The  effect  of  the  demurrer  is  the 
admiaeion  hj  the  relator  of  the  matters  stated  in  the  auBwer, 
and  the  question  is  whether  such  matters  constitute  n  defense 
to  the  action. 

The  signing  of  a  patent  for  land,  which  is  required  by  law 
to  be  executed  by  an  officer,  to  give  effect  to  a  sale  made  by 
other  officers  of  the  Government^  and  as  a  means  of  pflseing 
the  title  of  the  Government  to  the  purchaser,  is  purely  a  minid" 
terial  act  In  a  case  where  the  land  sold,  wajs  the  land  of.  the 
Government  maldng  thQ  sale^  and  all  the  acts  required  to  be 
done  prior  to  the  issuing  of  the  patent  have  been  duly  per* 
f  ormedy  and  the  purchaser  is  competent  to  purchase^  the  duty 
is  imperative  upon  the  officer  charged  with  the  execution  of 
the  patent  to  execute  it^  unless  the  law  has  vested  him  with 
difKsretionary  powers  in  that  respect  The  same  rule  would 
apply  to  the  Governor  as  to  an  inferior  or  subordinate  officer. 
It  cannot  be  said  that  the  Governor  has  the  discretion  to  exe- 
cute the  patent  or  not,  as  to  him  may  seem  proper,  when  all 
the  facts  appear,  showing  the  legal  right  of  the  purchaser  to 
make  the  purchase,  and  Ihat  he  has  in  fact  made  the  purchase. 

"  But,'*  it  is  asked  by  the  counsel  for  the  def endant^  "  is  the 
isBFuance  or  slgniog  of  the  patent  by  the  Governor  as  purely  a 
ministerial  act  as  to  make  him  amenable  to  the  process  of 
mandamus?''  It  is  difficult  to  understand  how  the  alleged 
duty  can  be  any  less  ministerial,  or  can  partake  any  more 
of  the  characteristics  of  a  purely  executive  duty  of  a  political 
nature,  merely  because  the  law  requires  the  act  to  be  per- 
formed by  the  Gbvemor  instead  of  some  inferior  officer.  The 
constitutional  injunction  that  '^he  shall  see  that  the  laws  are 
faithfully  executed,*'  cannot  change  the  character  of  a  duty 
which  the  Legislature  has  seen  fit  to  impose  upon  him;  for  ii 
the  given  duty  is  ministerial  when  it  is  required  to  be  per- 
formed by  any  officer,  it  remains  of  the  same  nature  though 
required  of  the  chief  executive  officer  of  the  State.  In  Mar- 
hury  V.  MaeUson,  %  Cranch,  137,  it  is  said  that  *'  It  is  not  by 
the  office  of  the  person,  to  whom  the  writ  is  directed,  but  the 
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nature  of  the  thing  to  be  done,  that  the  propriety  or  impro- 
priety of  issuing  a  mandamug  is  to  be  determined.'^ 

In  that  case  Mr.  Chief  Justice  Marshall^  after  speaking  of 
certain  important  political  powers  of  the  President,  and  of  his 
authoritj  to  appoint  certain  officers,  among  whom  is  the  Seo- 
retary  of  State,  to  aid  him  in  the  performance  of  his  duty, 
who  acts  by  his  authority  and  in  conformity  with  his  orders, 
and  whose  acts  are  the  acta  of  the  President,  says:  '^  He  is  the 
mere  organ  by  whom  that  will  (the  will  of  the  President)  is 
communicated.  The  acts  of  such  an  officer,  as  an  officer,  can 
never  be  examined  by  the  Courts.  But  when  the  Legislattire 
proceeds  to  impose  on  that  officer-  other  duties;  when  he  is 
directed  peremptorily  to  perform  certain  acts;  when  the  rights 
of  individuals  are  dependent  on  the  performance  of  those  acts, 
he  is  so  far  the  officer  of  the  law,  is  amenable  to  the  law  for 
l}is  conduct,  and  cannot  at  his  discretion  sport  away  the  vested 
1  ights  of  others.''  In  speaJdng  of  the  conmiission  in  question 
in  that  case  the  Court  say:  '^  The  commission  h&ng  signed, 
the  subsequent  duty  of  the  Secretary  of  State  is  prescribed  by 
law,  and  not  guided  by  the  will  of  the  President.  He  is  to 
affix  the  seal  of  the  United  States  to  the  commission,  and  is 
to  record  it  This  is  not  a  proceeding  which  may  be  varied, 
if  the  judgment  of  the  Executive  shall  suggest  one  mere 
eligible,  but  is  a  precise  course,  accurately  marked  out  by  law, 
and  is  to  be  strictly  pursued.  *  *  •  It  is  a  nunisterial  act 
which  the  law  enjoins  on  a  particular  officer  for  a  particular 
purpose." 

The  distinction  between  acts  which  may  be  performed  by 
the  Executive,  as  such,  in  respect  to  which  he  may  exer- 
cise his  discretion,  uncontrolled  by  any  other  department  of 
Government,  and  those  ministerial  acts  enjoined  upon  him  hy 
law,  is  very  fully  considered  in  the  case  of  TTie  State  v.  T%e 
Governor  of  Ohio,  6  Ohio,  534.  The  Court  there  held  that, 
"in  regard  to  a  mere  ministerial  duty  enjoined  on  him  by 
statute,  which  might  have  devolved  on  another  officer  of  the 
State,  and  affecting  any  specific  private  right,  he  may  be  made 
amenable  to  the  compulsoiy  procesa  of  the  Court  by  man* 
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damus."  The  question  is  discussed  with  great  ability  by  the 
Court  in  McCwuley  v.  Brooks,  16  CaL  11,  and  the  distincticm 
between  the  two  classes  of  duties  which  nwiy  be  required  of 
officers  belonging  to  the  executive  department  is  clearly  pointed 
out. 

It  is  the  duty  of  the  Governor  to  execute  the  patent,  and  a 
mandamus  will  issue  to  compel  him  to  execute  it,  in  case  of 
his  refusal,  if  the  statute  regulating  the  sales  of  such  lands 
has  been  complied  with  by  the  several  officers  and  the  pur- 
chaser, and  the  land  was  subject  to  sale  by  the  State. 

Whatever  title  the  State  holds,  or  may  acquire,  to  sections 
sixteen  and  thirty-six,  inures  to  her  under  the  operation  of 
section  six  of  the  Act  of  Congress  to  provide  for  the  survey 
of  the  public  lands  in  California,  the  granting  of  pre-emption 
rights  therein,  and  for  other  purposes,  approved  March  3d, 
1853.  The  grant  from  the  United  States  to  the  State  of  Cali- 
fornia is  found  in  this  clause  of  the  section:  ''That  all  the 
public  lands  in  the  State  of  California,  whether  surveyed  or 
unsurveyed,  with  the  exceptions  of  sections  sixteen  and  thirty- 
six,  which  shall  be  and  are  hereby  granted  to  the  State,  for 
the  purposes  of  common  schools  in  each  township,  and  with 
the  exception  of  lands  appropriated  under  the  authority  of 
this  Act,  or  reserved  by  competent  authority,  and  excepting 
also  the  lands  claimed  under  any  foreign  grant  or  title,  and 
the  mineral  lands,  shaU  be  subject  to  the  pre-emption  laws 
of  the  fourth  of  September,  one  thousand  eight  hundred 
and  forty-one,"  etc.  Section  seven  of  the  Act  contains  a 
limitation  of  the  grant  of  the  several  sixteenth  and  thirty- 
sixth  sections.  It  is  therein  provided,  "That  when  any  set- 
tlement, by  the  erection  of  a  dwelling  house,  or  a  cultivation 
of  any  portion  of  the  land,  shall  be  made  upon  the  sixteenth 
and  thirty-sixth  sections,  before  the  same  shall  be  surveyed,  or 
when  sucJbi  sections  may  be  reserved  for  public  uses,  or  taken 
by  private  claims,  other  lands  shall  be  selected  by  the  proper 
authorities  of  the  State  in  lieu  thereof,'^  etc  The  lands  tjiat 
may  be  taken  by  "private  claims,"  mentioned  in  section 
seven,  we  understand  to  be  the  same  as  the  lands  ''dainaed 
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uAder  any  foreign  grant  or  title,"  as  referred  to  in  section  six  — 
{it'  least,  "  private  claims  *^  to  land  would  comprehend  claims 
^  uAder  any  foreign  grant  or  title:*'  It  is  apparent  that  Con- 
gress did  not  grant  to  the  State  the  sixteenth  or  thirty-sixth 
sections  that  might  fall  within  the  limits  of  the  tracts  of  land 
claimed  under  any  foreign  grant  or  title ;  but  when  such  was 
the  case,  the  Act  directs  that  the  state  shall  select  other  land 
In  lieu  thereof.  If  the  lands  in  controversy  are  included 
within  the  exterior  bounds  of  the  Bancho  Laguna  de  la  Merced^ 
and  within  the  four  leagues  of  land  to  which  the  pueblo 
was  entitled  by  law,  as  alleged  in  the  answer,  or  within  either 
of  them  —  and  the  demurrer  admits  that  the  lands  were  in- 
cluded bbth  in  the  rancho  and  the  pueblo  lands — the  State 
Acquired  no  title  in  the  lands  by  virtue  of  the  grant  of  lands 
by  Congress  to  the  State,  for  the  purposes  of  public  schools. 
No  other  claim  of  title  on  behalf  of  the  State  i«  set  up  by  the 
jietitioner  than  such  as  she  acquired  under  the  Act  of  Congress 
referred  to. 

There  is  a  further  matter,  that  has  an  important  bearing 
upon  the  question  of  title  in  the  State  to  the  lands  in  this 
case.  The  petitioner  avers  that  the  lands  were  duly  surveyed 
by  the  United  States,  and  the  defendant  denies  the  averment 
in  the  fullest  terms,  and  by  the  demurrer  it  stands  admitted 
that  they  have  not  been  surveyed  by  the  United  States.  We 
had  occasion,  in  the  case  of  Orogan  v.  Knight,  27  Cal.  616,  to 
consider  the  question  of  a  selection  of  lands  in  lieu  of  the 
sixteenth  and  thirty-sixth  sections,  prior  to  the  survey  by  the 
United  States  of  the  lands  selected,  and  we  held  that  the  right 
of  selection  by  the  State  could  not  be  exercised  until  after  a 
survey  had  been  made  by  the  United  States,  and  that  a  seleo- 
tioii  previous  to  such  survey  could  not  vest  the  title  in  the 
State,  or  a  purchaser  from  her.  The  reasons  operating  to 
|irevent  the  State  or  her  vendee  from  acquiring  a  title  by  the 
aid  of  a  selection  made,  as  in  that  case,  before  the  congres- 
sional survey,  are  equally  cogent  to  show  that  title  to  any 
particular  parcel  of  the  lands  granted  for  the  purposes  of 
pilrblic  schools  does  not  vest  in  the  State  until  such  sorvegp^  has 
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been  madei  There  is^  m  fact^  no  sach  tract  of  land  as  that 
described  in  the  petition  until  it  has  been  located  within  the 
congressional  towi^hip,  bj  an  actual  survey  and  establish- 
ment of  the  lines,  under  the  authority  of  the  United  Stcttes, 
and  lie  sujrvey  has  been  approved  by  the  proper  United  States 
Surveyor  G^neraL  A  person  may  approximate  to  the  lines 
that  may  be  run — may  surmise  the  precise  linee — but  the 
tract  has  no  separate  legal  identity  until  the  survey  Is  made 
and  approved  under  the  authority  of  Oougress. 

An  examination  of  the  Act  of  the  Legislature,  passed  Apr,il 
27th,  1863,  (Statutes  1863,  p.  591,)  under  which  the  peti- 
tioner claims,  will  show  that  it  was  the  intention  of  the  Legis- 
lature to  provide  for  the  disposal  of  the  lands  granted  to  thie 
Stale,  and  that  they  made  provision  for  the  sale  and  convey* 
ance  of  the  land,  and  not  merely  of  the  State's  inchoate  title 
or  claim  to  the  lands.  We  would  not  be  justified  in  presum- 
ing that  the  Legislature  intended  that  the  State  should  engage 
in  trafficking  in  spurious  or  doubtful  land  titles^  nor  does,  the 
Act  lend  countenance  to  the  opprobiouB  imputation,  that  tbs 
officers  of  the  State  were  directed  to  engage  in  such  tranf* 
actions* 

The  Act  of  the  L^slatura  is  framed  on  the  tiheory  that  the 
title  to  any  particular  parcel  of  land  does  not  pass  until  a  sur* 
vey  by  the  TTnited  States  is  made^  for  in  section  twentyrtwo, 
the  only  section  that  provides  for  the  execution  and  issuance 
of  the  patent  for  the  lands  sold,  the  patent  is  required  to  be 
signed  by  the  Governor  ^^when  any  final  payment  shall  haye 
been  made  for  any  tract  sold  by  the  State  which  is  situated' 
upon  lands  which  have  been  surveyed  by  the  United  States, 
and  the  selection  has  been  duly  aco^ted  by,  and  all  papers 
required  by  law  duly  procured  from,  the  proper  officer  of  the 
Government,  or  when  the  tract  so  finally  paid  for  shall  be 
Bvamp  or  tide  lands  ^^  and  when  the  Ke^ter  of  the  State  Land 
Office  shall  have  prepared  and  forwarded  to  the  Qovemor  the 
patent  and  his  certificate  that  the  lawa  relating  to  the  particu- 
lar case  have  been  complied  with. 
^    It  thus  appears  that  the  grant  to  the  State  hBB  not  attached 
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to  the  land  in  controversy,  both  because  of  the  exception  in 
the  Act  of  Congress  in  favor  of  private  daims,  and  because 
the  lands  have  not  been  surveyed  by  the  United  States;  and 
that  therefore  the  lands  were  not  in  fact  subject  to  sale  under 
the  Act  of  the  Legislature  of  1863.  It  will  be  noticed  diat 
the  presentation  to  the  Governor  of  a  patent  prepared  by  the 
Register,  and  the  Register's  certificate,  stating  that  all  the 
laws  relating  to  the  particular  case  of  sale  have  been  oomjdied 
with,  are  not  the  only  conditions  upon  which  depends  the  duty 
of  the  Governor  to  execute  the  patent,  but  it  is  provided,  as  a 
further  condition,  that  the  lands  for  which  the  patent  is  to  be 
executed  are  '' situated  upon  lands  which  have  been  surveyed 
by  the  United  States,"  if  other  than  swamp  or  tide  lands.  In 
our  judgment  it  was  not  only  the  rights  but  the  duty  of  the 
Qo\'emor  to  refuse  to  execute  the  patent. 

But  it  is  urged  that  the  Governor  does  not  possess  tlie 
discretion  to  execute,  or  to  refuse  to  execute  the  patent,  as  his 
judgment  may  dictate;  and  it  may  be  properly  admitted  that 
he  does  not,  in  case  all  the  acts  requisite  to  constitute  the  sale 
have  been  correctly  performed,  and  the  lands  sold  are  the  lands 
of  the  State.  It  is  also  claimed  that  the  Register  is  required 
by  law  to  pass  upon  all  questions  touching  the  sale,  and  that 
he  has  determined  that  all  the  requisite  facts  exist  in  this  case, 
to  constitute  a  complete  and  valid  sale.  To  this  it  may  be 
answered  that  the  Register  is  not  vested  with  judicial  powers, 
and  he  has  not  the  capacity  to  determine  the  issue  whether  the 
title  has  passed  to  the  State;  he  cannot  create  a  title;  nor 
can  he,  by  his  assertion,  determination  or  certificate  that  the 
title  has  passed  from  the  United  States  to  the  State,  vest  it  in 
the  State.  He  may  certify  that  the  prescribed  forms  of  iJie 
laws  have  been  complied  with  by  himself,  the  officers  acting 
in  subordination  to  him,  and  the  purdiaser;  but  the  funda- 
mental fact  of  title  in  the  State  mn^t  exist,  or  all  his  acts  are 
void.  That  fact  is  a  condition  prec  v^Ient  to  any  action  on  his 
part,  tending  towards  a  sale,  and  in  its  absence,  whether  certi- 
fied by  him  or  not,  his  acts  are  as  powerless  and  futile  as  would 
be  an  execution  issued  without  a  judgment  to  support  it     (See 
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People  V.  Cammissianers  of  Eigkwmgt  of  tSeward,  27  Barbw  94, 
and  cases  cited.)  Besides  thia,  if  it  could  be  said  that  he  could 
in  any  case,  ascertain  or  determine  the  f  act^  that  the  title  had 
passed  to  the  State,  his  determination  would  be  disr^arded  in 
this  case,  for  it  stands  opposed  and  is  overcome  by  the  facts  ad« 
mitted  by  the  pleadings,  showing  that  in  truth  the  title  has  not 
▼ested  in  the  State.  The  recital  or  finding  by  the  B^gister  of 
the  fact  of  title  in  the  State  is  not  oonclusiye;  and  if  the  pro- 
ceedings had  by  or  before  him,  can  be  regarded  as  even  quasi- 
judicial,  the  fact  of  title  in  the  State  is  a  jurisdiotional  fact, 
and  as  such  is  liable  to  be  rebutted  and  is  open  to  oontradic- 
lion,  on  the  same  prindple  that  a  jurisdictional  fact  assumed 
or  found  by  a  Court  may  be  contradicted.  In  The  People  v. 
Cassels,  5  Hill,  164,  which  was  certiorari  to  a  County  Judge 
to  remove  certain  proceedings  before  him  upon  habeas  corpus, 
Mr.  Justice  Bronson,  in  deliveiring  the  opinion  of  the  Court, 
said :  ^'  But  the  prisoner  had  an  undoubted  right  to  show  that 
the  committing  magistrate  acted  without  authority;  and  this 
is  so,  notwithstanding  the  conimitment  recite  the  existence  of 
the  necessary  facts  to  give  jurisdiction.  No  Court  or  officer 
can  acquire  jurisdicticn  by  the  mere  assertion  of  it  or  by  falsely 
Alleging  the  existence  of  facts  on  which  jurisdiction  depends." 
The  magistrate  had  stated  in  the  commitment  that  liie  con- 
tempt with  which  the  defendant  was  charged  was  committee 
on  the  trial  of  a  cause  before  him,  and  it  appeared  before  the 
County  Judge  that  the  supposed  contempt  did  not  happen  on 
the  trial  of  a  cause.  In  Proeeer  v.  Secor,  5  Barb.  608,  it  is 
said,  in  considering  the  proceedings  of  Assessors  in  assessing 
property  claimed  as  exempt  from  taxation:  ''In  determining 
whether  they  have  jurisdiction  or  not>  in  a  given  case.  Assessors 
do  not  act  judicially.  "So  officer  can  acquire  jurisdicti(Ma  by 
deciding  that  he  has  it  In  all  such  cases,  every  officer,  whether 
judicial  or  ministerial,  decides  at  his  peril."  Mr.  Justice  Paige 
says,  in  Harrington  v.  The  People,  6  Barb.  607 :  "  No  Court  or 
officer  can  acquire  jurisdiction  by  the  mere  assertion  of  it,  or 
by  falsely  alleging  the  existence  of  facts  on  whidi  jurisdiction 
depends."     Suppose,  in  this  case^  the  landa  were  situated  near 
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the  eastern  bomidary  of  the  State^  and  that  after  the  presenta* 
tion  to  the  Governor  of  the  Begister's  certificatd,  it  had  been 
ascertained  by  running  the  boundary  line  that  the  lands  were 
not  within  the  State^  would  it  be  said  that  the  Governor  was 
bound  to  execute  the  patent  because  of  the  conclusiv^iess  of 
the  Register's  certificate^ or  should  he  not  rather  refuse  its 
execution,  for  the  reason  that  the  law  requiring  him  to  execute 
a  patent,  for  the  sole  purpose  of  conveying  the  lands  of  the 
State,  did  not  require  him  to  execute  a  patent  for  the  lands 
that  were  not  in  fact  the  lands  of  the  State  t 

This  is  not  a  case  in  which  it  can  be  said  that  the  Governor 
refuses  to  execute  the  patent,  in  the  exercise  of  his  discretion, 
as  might  be  said  if  the  refusal  was  based  upon  his  opinion  of 
the  propriety  of  selling  the  land,  or  of  the  regularity  of  the 
several  acts  required  to  be  performed  before  the  patent  is  to 
be  signed,  or  upon  similar  grounds ;  but  the  refusal  rests  upon 
the  ground  that  it  is  his  duly  to  rofuse  to  execute  a  patent  for 
lands  not  owned  by  the  State,  notwithstanding  the  Register's 
certificate. 

These  views  of  the  power  and  jurisdiction  of  the  Register 
do  not  conflict  with  the  decision  in  TyUr  v.  Houghton,  26  CaL 
26.  In  that  case  Granger  wished  to  purchase  certain  lands 
of  the  State,  and  for  that  purpose,  to  have  them  selected  by 
the  State  in  lieu  of  the  sixteenth  and  thirty-sixth  sections, 
authorized  to  be  selected  under  section  seven  of  the  Act  of 
Conerress  of  1853.  Under  the  provisions  of  the  statutes  of 
the  State,  the  proceedings  to  make  the  selection  by  the  author- 
ities of  the  State,  and  thode  to  eflFect  a  purchase  from  the  State 
move  in  pari  passu,  Tyler  being  interested  as  a  trustee  in 
the  lands  sought  to  be  selected,  objected  to  their  being  selected 
by  the  State.  The  contest  which  he  desired  to  have  insti- 
tuted before  the  Register,  and  which  this  Court  ordered  him 
to  entertain  and  dispose  of,  was  for  the  purpose  of  determin- 
ing whether  the  Raster  and  the  other  State  officers  should 
proceed  with  the  performajice  of  certain  ministerial  acta 
which  were  required  in  order  to  constitute  a  selection  of  the 
lands  hy  the  State — not  to  ascertain  whether  the  title  was 
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already  in  the  State,  or  in  the  "United  States.^  Title  was  not 
and  could  not  be  in  question,  and  if  it  had  been  admitted  in 
the  proceedings  for  mandamus,  that  the  title  was  not  in  the 
United  States,  the  mandamus  would  have  been  refused,  or  if 
the  .same  admission  had  been  made  in  the  eontest.  before  the 
Begister,  the  contest  must  hare  ceased,  and  both  for  the  same 
reason,  bedEiiMe  the  officers  could  not  proceed  to  make  the  se- 
lection for  or  on  behalf  of  the  State,  of  lands  not  belonging  to 
the  United  States. 

The  Eegister  being  an  ofBcer  belonging  to  the  executive 
department  of  the  Government,  is  not  permitted  by  the  Con- 
stitution to  exercise  judicial  functions,  and  the  Court,  in  that 
case,  did  not  decide  that  he  possessed  the  power,  which  would 
necessarily  be  judicial,  to  determine  an  issue  as  Jx)  when  the 
title  vested,  or  that  his  action  in  tbe  matter  of  the  contest 
would  be  final  or  conclusive  upon  the  question  of  title,  when 
the  question  was  brought  before  another  officer  or  tribunal. 
His  proceedings  are  still  of  a  ministerial  nature,  as  well  in  the 
matter  of  the  contest  as  in  approving  a  survey  or  issuing  a 
certificate.  In  proceedings  by  him  in  the  selection  and  loca- 
tion of  lands  for  the  State,  in  lieu  of  the  sixteenth  and  thirty- 
sixth  sections,  whether  there  is  a  contest  or  not,  the  fact  of 
title  in  the  United  States  to  the  land  sought  to  be  selected,  is 
a  jurisdictional  fact;  and  in  its  absence,  his  decision  that  the 
land  should  be  selected,  as  well  as  his  acts  in  making  the  se- 
lection, would  be  as  void  of  all  legal  efFect  as  would  be  a  judg- 
ment rendered  by  a  Court  having  no  jurisdiction  of  the  subject 
matter  of  the  action. 

The  points  we  have  discussed,  relating  to  the  question  of 
title  in  the  State,  to  the  lands  sold,  have  an  important  bearing 
upon  a  principle  that  is  vital  to  the  writ  of  mandamus,  lying 
at  the  very  foundation  of  ihe<  relator's  right  It  is  said  in 
Tapping  on  Mandamus  (pp.  9,  10)  that  the  Court,  in  the  exer- 
cibe  of  its  authority  to  grant  the  writ,  "  will  render  it,  as  far 
as  it  can,  the  supplementary  means  of  substantial  justice  in 
every  ease^  where  there  is  no  other  specific  legal  remedy  for  a 
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legal  right;  •  ♦  ♦  that  the  writ  will  not  be  granted 
unless  to  prevent  a  failure  of  justice  —  that  is,  it  issues  upon 
the  assumption  that  that  which  ought  to  have  been  done  at 
a  time  past,  has  not  been  done.^  No  amount  of  argument 
would  be  able  to  prove  that  upon  the  facta  in  this  ease,  the 
relator  had  a  legal  right  to  a  patent  from  the  State  purporting 
to  convey  to  him  the  lands  in  oontroversy,  as  the  lands  of  the 
State. 

The  motion  must  be  denied, 

Sawteb^  J.y  concurring: 

I  concur  in  the  order. 

SiTAFTEB,  J.,  concurring  speeiallj: 

While  I  am  compelled  to  dissent  from  the  whole  of  the 
argument  contained  in  the  opinion  delivered  by  the  majority 
of  the  Courts  I  concur  in  the  judgment;^  I  put  my  coneur- 
rence  upon  the  groimd  that  it  does  not  appear  by  die  Begis- 
ter's  certificate  that  the  lands  in  question  have  been  surveyed 
on  behalf  of  the  United  States  or  by  the  County  Surveyor  of 
the  county  in  which  the  lands  are  situate.  The  powers  of  the 
Govemor  in  the  matter  of  issuing  the  patent  are,  in  my  judg- 
ment, purely  ministeriaL  But  it  is  in  the  direct  line  of  his 
ministerial  service  to  see  that  the  certificate  sent  to  him  by  the 
Begister  covers  every  point  of  fact  which  the  law  requires  it 
to  contain.  Though  the  Governor  cannot  go  behind  the  certi- 
ficate, yet  he  not  only  may,  but  is  required  to  look  into  it; 
and  if  on  looking  into  it  he  finds  that  it  does  not  include  all  tlie 
points  to  be  included  in  it  by  statute  requirement,  then  it  is  the 
same  as  though  no  certificate  had  been  attempted. 


JAMES  M.  BRALY  v.  VICTOR  SEAMAN. 

lUBisDiCTioN  BT  PUBLICATION  OF  SUMMONS. —  Before  jarlBdlctloB  9t  a  SufuiC 
Ant  can  be  acquired  by  pabllcation  of  snmmons,  It  most  appear  by  aSMavft 
either  that  the  defendant  resides  oat  of  the  State  or  has  departad  tnm  tbc 
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•tattt,  or  eiBO«t»  iftor  Am  dlltscBM,  be  toimd  wltblD  the  State,  or  that  he 
conceals  himaetf  to  avoid  the  lerTlce  of  oummoiis ;  and  in  addition  thereto,  it 
most  alao  appear  by  affidaylt  that  a  cause  o^  action  exists  against  the  de- 
fendant, or  that  be  is  a  necessary  or  proper  party. 

AstidaVit  to  OBTAiir  PuBUCASiOK  OF  BuMMOMS.— All  affldaTlt  to  Obtain  an  or- 
der for  the  pabllcatiOB  of  summons  on  the  ground  that  the  defendant  can- 
not, after  due  nei^ligenee,  be  found  within  the  State,  which  does  not  state 
whetlier  the  realdenco  of  the  defendant  Is  fcnoim»  and  does  Bot  show  that 
the  affiant  does  not  know  where  the  defendant  may  be  found,  Is  tnsnffldent  to 
authorise  the  publication  of  summons. 

IMM. — An  affidaylt  in  such  case  must  state  facts  which  show  that  due  dili- 
gence to  find  the  defendant  has  been  used,  and  it  must  also  appear  therefrom 
that  the  dUJgence  has  not  been  rewarded  with  a  dlacoTsry. 

JUBisDicTioiv  OF  Dkfbndant. —  If  the  affidaylt  upon  which  an  order  for  publi- 
cation of  summons  la  made  is  insufficient,  the  Court  acquires  no  Jurisdiction 
ef  the  defendant,  and  the  Judgment  Is  Told. 

Tax  I>an». — ^A  tax  deed  depends  for  Its  ▼alldity  upon  a  lawful  assessment. 

A88K?8MENT  OF  Rbal  Bstatb  FOB  Taxbs* — ^Ab  Bssessmeut  of  rcnl  estate  In 
which,  for  the  yalue  of  the  same,  certain  figures  are  written,  with  nothing 
In  connection  therewith  to  designate  that  they  represent  the  quantity  or 
sum  of  anything  whatever.  Is  void,  and  •  tax  deed  based  on  the  assessment 
is  also  void. 


Appeal  from  the  District  Ckmrt^  TweHfth  Judicial  Districti 
City  and  County  pf  San  Franciseo. 

The  following  is  a  copy  of  the  assessment  roll  for  the  year 
lS61-62y  so  far  as  it  refers  to  the  lot  in  disputa  Of  like 
character  were  the  assessmenta  for  the  other  years  for  which 
tax  deeds  had  been  given: 
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KAim  or  owncftB 

oa  GLAIUAim. 


LocBc,  Turuer  ft  Oo. 


This  property  !•  aMesMed  to  the  parti* 
listed,  and  to  all  nwnera  and  elalmants 
known  or  anknown.  and  to  all  owners 
and  olatmants  of  any  Intereet.  present 
or  future  therein,  or  any  Uen  npon  the 


BO  Vara  Lot  Kumber  Bin 


TALOSOP 
RXAL  mATB. 


IM 


Mate  Tax. 
0eti. 

tSPSEtt 
Fund, 
100  els. 

"IS  Ota. 

street  Ught 
15  Ota . 

8*«pJF«* 

'^5r- 

Bemerks. 

FoUoca 

Tie 

19  IB 

ftf 

110 

4« 

96  60 

Sold  No. 

171 
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The  following  is  the  affidavit  npon  which  the  older  for  publi- 

^        cation  of  siunmoiis  was  made: 


City  and  CotmrY  op  Sak  Feanoisoo,  ^^ 


■}' 


State  of  California. 

Victor  Seaman  bedi^  dulj  sworn,  sajs^  that  he  is  the  plain- 
tiff named  in  said  action,  which  is  brought  upon  complaint^ 
verified  by  the  oath  of  this  affiant,  and  filed  herein  August  9th, 
A.  D.  1862- 

That  this  action  is  brought  bj  plaintiff  to  quiet  the  titie  to 
certain  premises  set  forth  in  the  oomplaint,  of  which  be  verily 
believes  he  is  the  owner  in  fee,  and  of  ..which  he  has  been 
in  the  quiet  and  actual  possession  and  occupation,  uninter- 
ruptedly, for  the  period  of  eight  years  last  past,  and  has  a 
good  and  meritorious  cause  of  action  against  said  defendants, 
all  of  whom  (excepting  Eobert  A.  Parker,  who  has  filed  his 
disclaimer  herein,)  this  affiant  believes  claim  an  interest,  or 
interests,  therein,  adverse  to  the  plaintiff.  That  summons  has 
been  duly  issued  in  said  action. 

Affiant  further  says,  that  for  the  period  of  three  or  foor 
years  last  past,  continuously,  he  has  made  frequent  inquiry 
for  the  defendants,  Robert  A.  Curl  and  James  D.  Curl,  of 
more  than  a  dozen  persons  in  this  city  and  county,  and  also  in 
Santa  Clara  County,  by  letters  which  he  has  written  and 
caused  to  be  written  to  A.  L.  Bhodes^  Frederick  Hall,  and  R 
A.  Eedman,  Esqs.,  attorneys  at  law,  and  Isaac  Van  Loan  and 
others  residing  in  Santa  Clara  County;  and  also  of  not  less 
than  a  dozen  other  persons,  and  of  all  persons  whom  the 
affiant  thought  likely  to  know  them  in  this  city  and  Vise- 
where,  to  ascertain  where  they  might  be  found,  but  has  been 
unable  to  find  any  one  who  has  seen  or  heard  positively  from 
either  of  them  for  the  past  eight  years* 

That  this  affiant  during  the  past  three  weeks  has  made  a 
great  real  of  inquiry  and  research  through  this  city  and 
county  of  a  great  number  of  persons  for  information  of  Edward 
Priestley  Rooney,  but  has  been  totally  unable  to  hear  anything 
of  him  or  of  his  present  residence. 
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That  the  defendant  James  H.  Lucas,  as  he  is  informed  by 
William  Blanding,  and  by  M.  Hicks,  his  attorney  in  fact  and 
nephew,  resides  and  is  now  at  the  City  of  St.  Louis,  State  of 
Missouri,  out  of  the  jurisdiction,  and  not  within  readi,  of  the 
process  of  this  Court.  Wherefore,  this  affiant,  plaintiff,  prays 
for  the  order  of  this  honorable  Court,  that  aerrice  be  made  of 
the  summons  herein  upon  said  defendants,  and  each  of  them, 
by  publication  and  other  notice  in  the  maimer  m  like  cases 
prescribed  by  law. 

(Signed:)  Viotob  Sbamajst. 

Plaintiff  reoovttred  judgment,  and  dbf  endant  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Cuurt» 

Joseph  H.  Moore,  for  Appellant,  argued  that  the  Court 
flhould  haye  overruled  the  objection  of  plamtiff  to  ihe  judg- 
ment  in  the  case  of  Seaman  v.  Curl  et  al.,  of  want  of  juris- 
diction, beoause  a  party  offering  a  final  judgment  to  maintain 
a  defense  was  not  called  upon  to  show  jurisdiction  in  the 
Court  rendering  the  same  until  the  usual  presumption  of  juris- 
diction had  been  attacked;  and  cited  White  v.  Wentworth,  3 
Cal.  426 ;  and  Nelson  v.  Lemon,  10  Cal.  50.  He  also  argued 
that  an  affidavit  to  procure  an  order  for  publication  of  sum- 
mons was  only  required  to  state  the  substantial  probative 
factB  necessary  tto  confer  jurisdiction,  and  the  Judge  !who 
made  the  order  was  authorized  and  required  to  decide  whether 
or  not  sufficient  facts  were  shown  by  it  to  tjonfer  jurisdic- 
tion, and  if  he  decided  jaffirmatively,  the  question  became 
res  adjudicata;  and  cited  Collins  v.  Ryan,  32  Barb.  S.  C. 
674;  Roche  v.  Ward,  7  How.  Pr.  416;  Townsley  v.  McDonald, 
32  Barb.  S.  C.  604;  and  RicJcetson  v.  Richardson,  26  Cal. 
149.  As  to  the  tax  deeds,  Mr.  Moore  argued  that  the  assess- 
ment rolls  showed  such  a  designation  of  dollars  and  cents 
in  the  valuation  as  was  recognized  by  mercantile  usage 
in  booloi  of  accounts,  and  that  the  Court  would  take  judicial 
notice  of  this  fact  as  it  would  of  any  other  signs  for 
i)iQ69  denominations  of  value  which  are  usually  employed 
^^  .uqderstood,  and  that  at  all  events  the  assessment  was  no 
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worse  than  an  assessment  of  land  in  which  the  description 
contained  a  false  designation  which  would  not  mislead;  and 
cited  Bosworth  v.  Danzien,  25  Cal.  296 ;  and  O'Orady  ▼•  Bomr 
hiseh  23  CaL  287. 

WiUiam  Matthews,  and  /•  A.*  MauUrie,  for  Bespondenty 
ai^ed  that  the  assessment  was  void;  and  cited  Hurlburt 
V.  Butenop,  27  CaL  67;  and  Wood  v.  Freeman,  1  Wallace, 
898;  and  that  the  Court  properly  rejected  the  judgment 
roll,  because  the  affidavit  upon  which  the  order  for  publi- 
cation of  summons  was  made,  was  evasive,  and  did  not  show 
that  Curl's  residence  was  unknown,  nor  that  Curl  could  not 
be  found. 


By  the  Courts  Oubbkt,  0.  J.: 

Ejectment  for  the  undivided  half  of  Fifty  Vara  Lot  Number 
Five  Hundred  and  Thirteen  in  the  City  of  San  Francisco. 

On  the  12th  of  May,  1848,  George  Hyde  was  the  owner 
of  the  lot  mentioned,  and  on  that  day  conveyed  it  to  James 
D.  Curl  and  John  W.  Jenkins.  On  the  26th  of  December, 
1850,  James  D.  Curl  conveyed  the  undivided  half  of  the 
same  lot  to  Robert  A.  Curl,  who  afterwards,  on  the  6th  of 
February,  1865,  conveyed  his  estate  and  interest  therein  to  the 
plaintiff.  Since  the  1st  of  August,  1862,  Joseph  H.  Moore 
has  been  the  owner  of  the  other  undivided  half  of  the  lot,  and 
for  some  time  prior  to  the  commencement  of  this  action  the  de- 
fendant was  in  actual  and  exclusive  possession  of  the  lot  as  the 
tenant  of  Moore.  Before  commencing  this  action  the  plaintiff 
made  a  proper  demand  to  be  let  into  the  possession  of  the  prem- 
ises as  a  tenant  in  common,  which  demand  was  refused  by  the 
defendant. 

It  appears  from  the  transcript  of  the  record  that  on  the  8th 
of  August,  1862,  Victor  Seaman,  who  is  the  defendant  in  this 
action,  commenced  a  suit  in  the  District  Court  of  the  Twelfth 
Judicial  District,  in  and  for  the  City  and  Coimty  of  San  Fran- 
cis'^o,  against  the  said  Robert  A.  Curl  and  several  other  per- 
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BonSy  fay  filing  a  verified  oomplaint^  in  which  he  alleged  that 
he  was  thai  in  the  possession  of  the  premises  in  oontroversy 
as  owner  thereof  in  fee,  and  that  the  defendants  in  such  suit 
claimed  some  interest  or  interests  in  said  premises  adverse  to 
him;  and  further  alleged  that  the  claim  of  such  defendants 
was  without  any  right  whatever;  and  further,  that  they  had 
no  estate,  right,  title  or  interest  in  the  premises  or  any  part 
thereof;  and,  in  conclusion,  prayed  that  such  defendants  might 
be  required  to  set  forth  the  nature  of  their  claims,  and  that  all 
adverse  claims  of  such  defendants  might  be  determined,  and  that 
it  might  be  decreed  they  had  no  estate  or  interest  in  the  prem- 
ises and  that  they  be  forever  barred  from  asserting  any  daim 
to  the  same  adversely  to  the  plaintiff  in  that  suit  Bobert  A. 
Curl  did  not  appear  in  the  suit  personally  or  by  attorney ;  but 
it  is  claimed  by  the  appellant  that  the  Court  obtained  jurisdic- 
tion of  his  person  by  publication  of  the  summons  in  accord- 
ance with  the  requirements  of  the  statute.  The  Court, 
assuming  such  to  be  the  fact,  afterwards,  in  January,  1863, 
rendered  a  decree  in  the  case  adjudging  and  decreeing  the 
pretended  claim  of  Eobert  A.  Curl,  as  well  as  that  of  other 
defendants,  to  the  premises  to  be  invalid  and  void;  and 
further,  that  he  had  no  estate,  right  or  interest  in  the  premisea 
or  in  any  part  thereof;  and  fdso  adjudging  and  decreeing  the 
title  of  Seaman  thereto  to  be  good  and  valid;  and  farther, 
decreeing  that  said  Robert  A.  Curl  be  forever  barred  and 
enjoined  from  claiming  or  asserting  any  estate  or  iilterest  of, 
in  or  to  said  premises  or  any  part  thereof  adverse  to  the  title 
of  said  Seaman. 

It  was  agreed  by  the  parties  at  the  trial  that  said  Moore 
owned  all  the  interest  which  Eobert  A.  Curl  at  any  time  had, 
provided  the  judgment  obtained  against  him  by  Seaman  was 
valid.  When  this  judgment  was  offered  in  evidence  the  plain- 
tiff objected  to  it  on  grounds  challenging  the  jurisdiction  of 
the  Court  by  which  it  was  rendered,  over  the  person  of  Robert 
A.  Curl,  and  the  objection  was  sustained.  The  main  question 
now  to  be  ecmsidered  is  whether  such  judgment  was  coram 
judice,  or  ecram  wm  judiee  as  to  the  defendant  Robert  A,  Curl. 
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The  order  of  the  Court  direetaxig  service  of  the  flumTnona 
in  the  suit  of  Seaman  against  Robert  A.  Curl  and  others, 
by  publicaticm  first  recites  that>  "On  reading  and  filing  the 
affidavit  of  Victor  Seaman,  the  plaintiff  in  the  said  cause,  and 
it  appearing  by  said  affidavit  and  by  his  complaint  filed  therein 
to  quiet  title  to  the  premises  therein  described,  that  a  cause  of 
action  exists  against  the  several  defendants  above  named,  and 
it  appearing  that  summons  has  been  issued  in  said  action;  and 
it  further  appearing  by  said  affidavit  to  the  satisfaction  of  the 
Court  that  the  defendants,  James  D.  Curl,  Robert  A.  Curl  and 
Edward  Priestley  Rooney,  upon  virhom  service  of  sunun<mfl  is 
to  be  made,  cannot^  after  due  diligence^  be  found  within  this 
State;"  and  then  orders  the  publication  of  the  summons  to  be 
made  in  a  certain  newspaper  at  least  once  a  week  for  not  less 
than  three  months.  The  summons  was  published  —  that  is, 
the  first  puUication  was  made  in  the  newspaper  designated, 
OBL  the  27th  of  August,  1862,  and  thereafter  once  a  week  until 
and  including  the  27th  of  ITovember  of  the  same  year.  On 
the  10th  of  January,  1863,  the  cause  was  referred,  on  motion 
of  Seaman's  attorney,  to  a  referee  ^^to  take  the  proof  and 
report  a  decree  to  the  Court"  On  the  17th  of  the  same  month 
the  referee  made  his  report  on  which  the  Court  five  days  there- 
after rendered  judgment  in  favor  of  Seaman  against  Robert  A. 
Curl  and  others,  in  accordance  with  the  prayer  of  the  com- 
plaint 

The  affidavit  of  Seaman,  on  which  the  order  of  publication 
of  the  simimons  was  made,  sets  forth  that  the  action  in  that 
case  was  brought  by  complaint  duly  verified,  and  that  summons 
had  been  duly  issued  in  said  action.  The  statement  of  the 
object  of  the  action  is  as  follows :  '^  This  action  is  brought  by 
the  plaintiff  to  quiet  the  title  to  certain  premises  set  forth  in 
the  complaint,  and  of  which  he  verily  believes  he  is  the  owner 
in  fee,  and  of  which  he  has  been  in  the  quiet  possession  and 
occupation  iminterruptedly  for  the  period  of  eight  years  last 
past,  and  has  a  good  and  meritovioos  cause  of  action  against 
said  deffflidants,  all  of  whom  (excepting  Robett  A»  fiaricer, 
who  has  filed  his  diaelaim^  hereia)  tbiA  affiani  bsliares  daim 
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an  interest  or  interests  therein  adverse  to  the  plaintiff."  To 
bring  the  case  within  one  of  the  conditions  specified  hy  the 
statute  providing  for  obtaining  jurisdiction  of  the  persons  of 
the  defendants  Robert  A.  and  James  D.  Curl,  Seaman  deposed 
that  for  the  period  of  three  or  four  years  thence  immediately 
preceding  he  had  made  frequent  inquiries  for  such  defendants 
of  more  than  a  dozen  citizens  of  the  City  and  County  of  San 
Francisco;  and  had  made  like  inquiries  by  letter  of  four  per- 
sons named,  and  others  residing  in  the  County  of  Santa  Clara  \  ^ 
''and  also  of  not  less  than  a  dozen  other  persons,  and  of  all 
persons  whom  the  aMant  thought  likely  to  know  them  in  the 
city  and  elsewhere,  to  ascertain  where  they  might  be  found, 
but  has  been  unable  to  find  any  one  who  has  seen  or  heard 
positively  from  either  of  them  for  the  past  ei^t  years.'' 

Service  of  summons  ly  publicatiofu 

The  mode  of  obtaining  jurisdiction  of  a  defendant  by  publi- 
cation of  summons  is  prescribed  by  ^ha  statute.  It  must 
appear  by  affidavit  that  he  resides  out  of  or  has  departed  from 
the  State;  or  cannot,  after  due  diligence,  be  found  within  the 
State;  or  conceals  himself  to  avoid  the  service  of  summons. 
The  existence  of  one  of  these  conditions  is  not  enough.  In 
addition  thereto  it  must  also  appear  by  affidavit  that  a  cause 
of  action  exists  against  the  defendant  in  respect  to  whom  the 
service  is  to  be  made,  or  that  he  is  a  necessary  or  proper  party 
to  the  action.  (Frae.  Act,  Sec  30.)  It  is  already  settled  that 
the  statute  providing  the  mode  for  acquiring  jurisdiction  of  a 
defendant  by  the  publication  of  summons,  being  in  derogation 
of  the  course  of  the  common  law,  must  be  strictly  followed 
in  order  to  give  the  Court  jurisdiction  over  the  person  of  the 
defendant.  (Richetson  v.  Biehardson,  26  CaL  152;  Jordan  v. 
Oiblin,  12  CaL  100.) 

It  does  not  appear  from  the  affidavit  whether  the  residence 
of  Robert  A.  Curl  waa  known  to  the  appellant  or  not;  nor 
does  it  show  that  he  did  not  know  where  such  defendant 
might  be  foroaoL    fije  states  that  he  had  made  many  inquiries 
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for  Robert  A.  Curl.  That  he  had  inquired  of  all  persons 
whom  he  thought  likely  to  know  him  in  the  City  of  San 
Francisco  or  elsewhere  to  ascertain  where  he  might  be  found, 
but  had  been  unable  to  find  any  one  who  had  seen  him  or  had 
heard  positively  from  him  for  the  past  eight  years.  The  facts 
stated  do  not  negative  all  information  on  the  appellant's  part 
as  to  where  the  defendant,  Bobert  A.  Curl,  might  have  heea 
found  and  personally  served  with  the  sitmmons;  nor  does  it 
'show  that  he  did  not  obtain  from  any  one  of  whom  he  made 
inquiries,  information  of  where  Curl  was;  but  he  deposes  that 
he  had  been  unable  to  find  any  one  who  had  seen  him  or 
heard  from  him  positively  for  eight  years.  The  affidavit  was 
clearly  insufficient  in  our  judgment  to  authorize  the  publica- 
tion of  the  summons.  We  are  of  the  opinion  the  mode 
adopted  for  acquiring  jurisdiction  of  the  person  of  Robert  A. 
Curl  failed  of  its  object,  and  that  the  judgment  rendered  and 
entered  against  his  was  coram  non  judice  and  void :  from 
which  it  follows  the  Court  below  was  right  in  rejecting  the 
evidence  of  the  judgment  in^the  case  of  Seaman  against  Curl 
and  others.  * 

Void  assessment  for  taxes* 

The  judgment  on  which  the  defendant  relied  in  his  defense 
having  been  rejected,  he  next  produced  in  evidence  several 
tax  deeds  for  different  portions  of  the  premises  in  ccmtroversy- 
Whatever  title  passed  by  these  deeds  the  landlord  of  the 
defendant  had  acquired  before  this  action  was  oommenced. 
To  the  admissibility  of  these  deeds  in  evidence  the  plaintiff 
objected  on  several  grounds  stated,  and  his  objections  being 
overruled  he  introduced  in  evidence  a  transcript  of  the  assess- 
ment rolls  of  the  City  and  County  of  San  Francisco  for  the 
fiscal  years  mentioned  in  said  deeds,  for  the  delinquency  in 
the  payment  of  taxes  upon  the  premises  for  which  years  por- 
tions thereof  were  sold.  The  object  of  this  evidenoe  was  to 
show  that  the  premises  in  question  were  not  duly  assessed  in 
such  years.  From  each  assessment  roll  it  appeared  that  the 
lot  in  question  was  listed  in  the  names  of  Lucas,  Turner  & 
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Co.,  and  in  the  column  headed  with  the  words,  **  Yalne  of  the 
real  estate/'  were  written  certain  Arabic  numeralB,  with 
nothing  in  connection  therewith  to  designate  that  they  repre- 
sented the  quantity  or  sum  of  anything  whatever.  The  assess- 
ment rolls  do  not  show  that  any  assessment  of  the  premises  was 
ever  made,  but  the  contrary,  and  therefore  the  tax  deeds  de- 
pending upon  a  lawful  assessment  for  their  validity  were  invalid 
and  void.  {Hvxlburt  v.  BiUenop,  27  Cal.  57;  Woods  v.  Free- 
man, 1  Wallace,  398.)  After  this  evidence  was  introduced  the 
tax  deeds  were  excluded  by  the  Court,  on  the  plaintifiPs  motion, 
which  we  hold  to  have  been  proper. 

I7i>on  the  evidence  before  the  Court  the  plaintiff  was  enti- 
tled to  the  judgment  which  he  obtained* 

Judgment  affirmed. 

By  the  Courtj  Cu^tBET,  0.  J.,  on  petition  for  rehearing: 

A  rehearing  is  sought  in  this  case  on  the  part  of  the  defend- 
ant on  the  ground  that  in  the  determination  of  it  heretofore 
this  Court,  as  well  as  the  Court  below,  overstepped  the  bounds 
of  legitimate  authority  and  held  the  judgment  in  form  in 
favor  of  Seaman  against  Robert  A.  Curl,  which  the  defendant 
offered  in  evidence  on  the  trial,  null  and  void,  on  the  ground 
that  the  Court  which  rendered  it  had  not  jurisdiction  over  the 
person  of  Eobert  A.  Curl;  and,  to  maintain  the  position, 
counsel  for  the  defendant  have  assumed  that  the  affidavit  on 
which  the  order  of  publication  of  summons  was  made  tended  to 
establish  the  facts  essential  to  the  existence  of  the  power  of 
the  Court  to  make  the  order.  Did  the  evidence  thus  furnished 
tend  to  prove  all  the  facts  necessary  to  invest  the  Court  with 
power  to  make  the  order,  is  the  only  question  to  be  considered. 
The  facts  which  the  plaintiff  in  the  case  of  Seaman  against 
Curl  undertook  by  affidavit  to  establish  were:  first,  that  the 
defendant  Curl  could  not  with  due  diligence  be  found  within 
the  State;  and  second,  that  a  cause  of  action  existed  against 
him. 

It  must  be  admitted  that  the  affidavit  in  such  a  case  must 
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not  only  show  due  diligmce  to  find  the  def endant,  but  it  must 
appear  therefrom  that  the  diligence  used  has  not  been  rewarded 
with  a  discovery  of  the  sought  for  defendant  The  object  of 
due  diligence  in  searching  for  a  defendant  is  supposed  to  be  to 
find  him ;  and  it  is  necessary  to  show  by  the  affidavit  that  he 
cannoty  after  the  exercise  of  due  diligence^  be  found  within 
the  State.  The  statute  requires  this.  Now  let  the  affidavit  of 
Seaman  foe  tested  by  these  statutory  conditions  precedent,  and 
see  whether  it  comes  up  to  the  measure  required.  He  deposed 
that  for  the  period  of  three  or  four  years  immediately  before 
the  making  of  his  affidavit,  he  had  made  frequent  inquiries  for 
Robert  A.  Curl  of  all  persons  whom  he  thought  likely  to  know 
him  in  San  Francisco,  or  elsewhere,  to  ascertain  where  he 
might  be  found,  but  had  been  unable  to  find  any  one  who  had 
seen  him  or  heard  positively  from  him  for  the  past  eight  years. 
By  this  it  appears  that  Seaman  had  taken  certain  steps  in  the 
line  of  due  diligence  to  find  Curl,  but  it  does  not  appear  that 
his  diligence  had  not  been  rewarded  by  information  respecting 
where  the  person  for  whom  he  was  in  search  was  to  be  found. 
On  the  contrary,  it  appears,  by  implication,  at  least,  that  he 
had  succeeded  in  the  sought  for  discovery.  This  conclusion 
results  from  the  closing  part  of  the  affidavit  on  the  subject,  to 
wit :  "  That  he  had  been  unable  to  find  any  one  who  had  seen 
or  heard  positively  from  Curl  for  the  past  eight  years.'*  The 
qualifying  word  "  positively,"  is  of  pernicious  import  for  the 
position  of  the  defendant  herein,  as  it  stands  related  to  the 
subject.  It  is  fairly  to  be  inferred  from  the  language  em- 
ployed, that  though  he  may  not  have  been  able  to  find  any 
one  who  had  seen  Curl,  or  ''heard  positively  from  him,*'  yet 
that  he  had  been  informed  by  those  of  whom  he  inquired,  or 
some  of  them,  of  where  Curl  was,  or  he  may  have  ascertained 
by  his  inquiries  or  otherwise  circumstantially,  and  to  a  moral 
certainty,  where  the  defendant  for  whom  he  had  searched  was 
to  be  found.  Further,  the  affidavit  does  not  show  that  the 
plaintiff  in  that  suit  had  not  found  some  one  who  had  heard, 
and  recently  heard,  of  and  respecting  Curl  and  the  plaoe 
of  his   residence;   nor   does   it   show   that   Seaman   himself 
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did  not  know  where  lie  was  at  that  date.  So  that  though 
the  affidavit  may  at  least  tend  to  show  due  diligence  to  find 
the  defendant,  it  does  not  appear  therefrom  that  when  it  was 
made  he  was  not  informed  of  where  such  defendant  was.  In 
short,  it  does  not  show  that  after  the  exercise  of  due  diligence 
the  defendant  could  not  be  found  within  the  State.  This,  upon 
the  very  conditions  of  the  statute,  it  was  necessary  to  show  by 
affidavit,  before  the  Court  could  acquire  jurisdiction  to  make 
the  order  of  publication  of  the  summons. 

In  conclusion,  we  may  refer  those  interested  in  the  qiiestian 
to  the  opinion  of  the  Court  in  the  case  of  Forbes  v.  Hyde, 
31  Cal.  342,  wherein  the  jurisdictional  questions  arisinjr  upon 
the  thirtieth  section  of  the  Practice  Act  are  fully  and  elabor- 
ately considered. 

The  petition  for  rehearing  is  denied. 


J.  0.  BOWEES  V.  P.  M.  CRART,  and  A.  W.  POOI^ 
Shjceifp  ov  Places  County. 

Wtwt  Tbabs  witbin  which  Bzscimoir  mat  Innxm. —  The  1tf9  yean  of  tfmlta- 
tton  within  wfaieh  an  ezeeutloa  for  an  tmiatfaifled  balanee  on  a  foreelosnre 
•ale  may  he  taken  ont,  commences  to  ran  from  the  date  of  the  Judgment  of 
foredoenre,  and  not  from  the  date  when  the  balance  was  docketed. 

PB0C188  TO  EnroBCa  JuDoucNT  —  TiMi  OF  IsBuiHO. —  Every  process  which 
may  he  required  to  completely  enforce  a  Judgment*  must  he  taken  out  wltUn 
flTO  years  after  its  entry. 

DocKirriiro  Balancs.— The  docketing  of  a  balance  remaining  due  after  sale  of 
mortgaged  property,  is  not  an  entry  of  a  new  Judgment  for  such  halanoe. 

Appeal  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, Placer  County. 

The  defendants  recovered  judgment  in  the  Court  below,  and 
plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Jo  Sainilion,  for  Appellant,  argued  that  the  judgment  was 
-entered  wheli  the  decree  of  foreclosure  was  rendered,  January 
19th,  1861,  and  that  the  five  years  commenced  running  fron^ 
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that  time;  and  cited  Lowry  v.  lUsley,  1  Cal.  28;  Burke  v. 
Table  Mountain  Water  Co.,  12  Cal.  403 ;  McMiOan  v.  Rich- 
ards, 12  Cal.  468;  Gray  v.  Palmer,  28  CaL  416;  and  Stout  v. 
Jfacey,  22  CaL  647. 

Charles  A.  Tuttle,  for  Eespondent,  argued,  that,  «8  no  ex- 
ecution could  have  issued  on  the  judgment  of  foreclosure^  other 
than  for  a  sale  of  the  mortgaged  property,  until  a  balance 
was  reported  and  docketed,  (Prac.  Act,  Sec.  246,)  that  the 
five  years'  limitation  under  the  two  hundred  and  ninth  sec- 
tion of  the  Practice  Act  should  commence  running  from  the 
time  the  balance  was  docketed;  that  the  word  " judgment '' 
in  the  two  hundred  and  ninth  section  must  refer  to  such  judg- 
ment as  an  execution  could  issue  on,  or  it  would  be  meaning- 
less; and  that  the  docketing  was  the  entry  of  a  judgment;  and 
cited  Hohbs  v.  Duff,  23  CaL 


By  the  Court,  SAimsssoir,  J, : 

This  is  an  action  to  restrain  the  oollection  of  a  balance  due 
on  a  judgment  foreclosing  a  mortgage. 

The  judgment  of  foreclosure  was  r^idered  on  the  19th  of 
January,  1861.  The  mortgaged  premises  were  subsequently 
sold  by  the  Sheriff,  who  returned  a  deficiency  which  was 
docketed  on  the  3d  day  of  October,  1861.  For  the  imsatisfied 
balance  thus  due,  the  defendant  Crary  cauaed  an  execution  to 
be  issued  on  the  10th  day  of  May,  1866  —  more  than  five  years 
after  the  judgment  of  foreclosure  was  rendered,  but  less  than 
five  years  after  the  balance  left  due  by  a  sale  of  the  mortgaged 
premises  was  docketed. 

The  only  question  presented  is  whether  the  period  of  five 
years,  within  which  an  execution  for  an  unsatisfied  balance 
on  a  foreclosure  sale  may  be  taken  out,  commences  to  run  from 
the  date  of  the  judgment  of  foreclosure  or  from  the  date  when 
the  balance  was  docketed 

The  provisions  of  the  Practice  Act  applicable  to  the  ques- 
tion are  found  in  sections  two  hundred  and  nine  and  two 
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hundred  and  forty-six.  The  first  provides  that  *^  a  party  in 
whose  favor  a  judgment  is  given  may^  at  any  time  within  five 
years  after  the  entry  thereof,  issue  a  writ  of  execution  for  its 
enforcement,  as  prescribed  in  this  chapter."  The  latter  pre- 
scribes the  manner  in  which  judgments  of  foreclosure  are  to 
be  enforced,  and  is  to  the  effect  that  "  the  Court  shall,  by  its 
judgment,  direct  a  sale  of  the  encumbered  property  (or  so 
much  thereof  as  shall  be  necessary)  and  the  application  of  the 
proceeds  of  the  sale  to  the  payment  of  the  costs  and  expenses 
of  the  sale,  the  costs  of  the  suit  and  the  amoimt  due  to  the 
plaintiff.  If  it  shall  appear  from  the  Sheriff's  return  that 
there  is  a  deficiency  of  such  proceeds  and  a  balance  still  due 
to  the  plaintiff,  the  judgment  shall  then  be  docketed  for  such 
balance  against  the  defendant  or  defendants  personally  liable 
for  the  debt,  and  shall,  from  the  time  of  such  docketing,  be  a 
lien  upon  the  real  estate  of  the  judgment  debtor,  and  an 
execution  may  thereupon  be  issued  by  the  Clerk  of  the  Courts 
in  like  manner  and  form  as  upon  other  judgments,  to  collect 
such  balance  or  deficiency  from  the  property  of  the  judgment 
debtor/' 

It  will  be  observed  that  nothing  is  said  in  this  latter  section 
as  to  the  time  within  which  process  may  be  issued,  either  for 
the  sale  of  the  encnmb^ed  property  or  for  the  collection  of 
any  deficit  that  may  be  found  to  exist  after  a  sale  has  been 
had,  but  the  language  is  confined  to  the  form  of  the  particular 
kinds  of  judgments  therein  provided  for,  and  the  mode  and 
manner  of  enforcing  them. 

The  mere  fact  that  two  kinds  of  final  process  may  be 
required  to  enforce  a  judgment  of  foreclosure  is  of  no  conse- 
quence and  does  not  of  itself  affect  the  reason  of  the  rule. 
These  different  kinds  are  provided  for  in  the  two  himdred  and 
thirteenth  section,  which  is  in  the  same  chapter  with  the  two 
hundred  and  ninth,  and  therefore  expressly  referred  to  by  the 
closing  phrase  of  the  latter  section. 

Our  conclusion  is  that  the  two  hundred  and  forty-sixth 
section  only  prescribes  the  mode  and  manner  of  enforcing 
judgments  of  foreclosure,  and  that  the  time  within  which  they 


624  Bbanobb  v.  Maitcibt.  [Sup.  Ct 


Opinion  of  the  Court  <—  Sanderson,  ^ 


may  be  enforced  is  prescribed  by  the  two  hundred  and  ninth, 
and  that  every  process  which  may  be  required  to  completely 
enforce  them  must  be  taken  out  witliin  five  years  after  entry* 

The  only  mode  by  which  the  theory  of  the  respondent  can 
be  sustained  is  to  hold  that  the  balance,  when  docketed, 
becomes  a  new  and  independent  judgment;  but  this  is  forbid- 
den by  the  language  employed.  The  language  is  not  that  the 
Clerk  shall  enter  a  judgment  for  such  balance  in  hia  judgment 
book,  but  it  is  that  he  shall  enter  in  his  docket  the  judg- 
ment—  that  is  to  say,  the  judgment  which  has  been  already 
entered  —  for  such  balance.  The  distinction  is  obvious.  It 
only  remains  to  be  added  that  this  view  renders  the  Practice 
Act  consistent  with  the  Statute  of  Limitations  in  all  respects 
so  far  as  the  present  question  is  concerned. 

Judgment  reversed  and  the  Oourt  below  advised  to  enter  a 
judgment  for  plaintiff. 


JEAN  BKANGEK  v.  JEAN  P.  MANOIET. 


IMTLOD  OuAiAiiTT  IK   Lbasi. — A  doflerlptlOB  Itt  ft  leMs  of  the  1« 

Itet  as  "a  certain  lot  of  land  «  «  •  together  with  the  ImproTementa 
thereon,  consiatlng  of  a  boUdlng  known  and  deatgnatod  by  the  name  of 
Hotel  de  France,**  doea  not  conitltnte  an  Implied  gnarant^  on  tha  part  of 
the  lessor  that  the  hotel  shall  remain  on  the  lot  during  the  teim. 

CoYwiHAin  nr  La^an. — ^A  eoTenant  In  a  lease  that  the  leasee  ahall  during  Cba 
term  enjoy  the  ploemlaes  without  trouble  from  the  leasor  or  any  person 
whomsoerer.  extends  merely  to  the  lessor  and  the  acta  of  partSea  *'*'"*»g 
by  title,  and  not  to  the  tortious  acta  of  strangera. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  defendant. recovered  judgment  in  the  Court  below,  and 
the  plaintiff  appealed. 

The  other  facta  are  stated  in  the  opinion  of  the  Court 

Earl  Bartlett,  for  Appellant,  argued  that  the  lease  being  of 
a  hotel,  a  building  used  for  a  particular  business,  that  this, 
joined  to  the  convenant  that  plaintiff  should  enjoy  the  premises 
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during  the  term,  amounted  to  an  implied  guaranty  by  iSie 
lessor  that  a  building  of  that  description  would  be  furnished 
by  the  landlord  during  the  term;  and  cited  Taylor's  Landlord 
and  Tenant,  Sec.  381;  Smith  v.  Mandble,  11  M.  &  W.  5;  and 
1  Car.  &  Mar.  479.  He  further  argued  that  the  express  cove- 
nant in  the  lease  bound  the  respondent  to  protect  the  appellant 
against  the  tortious  acts  of  a  third  party,  and  that  a  covenant 
for  quiet  enjoyment  might  extend  to  all  interruptions^  l^al  or 
illegal,  when  there  was  an  evident  design  evinced  to  protect 
the  lessee  against  both,  and  that  such  design  was  evinced  in 
this  covenant;  and  cited  Taylor's  Landlord  and  Tenant,  Sees* 
812,  813;  Soulhgate  v.  Chaplin  Com.  280;  10  Mad.  883;  1 
Vermont,  176;  8  T.  R  684;  7  Eaat>  116, 

Byrne  dc  Freelon,  for  Bespondent,  argued  that  there  was  no 
implied  guaranty,  and  that  cases  where  it  had  been  held  there 
was  an  implied  guaranty  were  where  the  contracts  were  of  a 
mixed  nature,  as  for  lodging,  and  a  house  with  furniture. 
They  also  argued  that  the  covenant  in  tins  lease  did  not  amount 
to  a  covenant  to  repair  in  case  of  a  destruction  of  the  prem- 
ises by  the  tortious  act  of  a  stranger;  and  cited  Baitertnan  t. 
Pierce,  8  Hill,  171;  Oaiee  v.  Oreen,  4  Paige^  364;  Philips  v. 
Mathews,  16  Ma6&  237;  Foioier  v.  Biurr,  6  Mass.  62;  HaUett 
Y.  Wylie,  8  John;  44;  and  Howard  v.  Doolitth,  8  Duer,  464, 

By  the  Court,  Sawyibb,  J. : 

This  is  an  action  by  the  tenant  against  hid  landlord  to 
recover  the  cost  of  repairing  the  buildings  on  leased  premises 
partially  destroyed  by  fire  "  occasioned  by  the  act  of  an  incen- 
diary, and  by  somye  person  other  than  said  plaintiff,  or  said 
defendant'' 

No  undertaking  that  the  house  upon  the  premises  leased 
should  continue  to  remain  there  during  the  term  was  implied 
from  die  fact  that  in  designating  the  premises  the  lease  de- 
scribed a  certain  lot  of  land,  "  together  with  the  impfov^menta 
thereon^  consisting  of  a  building  known  and  designated  by  the 
'   Vol.' zzaL*^  iO 
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name  of  *  Hotel  de  France,' "     (Howard  v.  Doolittle,  3  Duer, 
465 ;  Sherwood  v.  Seamen,  2  Bos.  130.) 

The  lease  contained  a  covenant  on  the  part  of  thje  lessor, 
tlutt  the  lessee  ^  shall  and  may,  at  all  times  during  the  said 
term  hereby  granted,  peaceably  and  quietly  have,  hold  and 
enjoy  the  said  demised  premises  without  any  manner  of  let, 
suit,  trouble  or  hindrance  of  or  from  the  said  party  of  the  first 
part,  his  heirs  or  assigns,  or  any  other  person  or  persons  whom- 
soever," and  it  is  insisted  thaty  under  this  covenant,  the  lessor 
was  bound  to  protect  the  lessee  against  all  manner  of  trespasses 
and  malicioiis  acts  of  strangers  having  no  relation  with  the 
lessor  and  setting  up  no  claim  to  the  premises,  and  that  the 
lessor  was  bound  by  the  covenant  to  repair  the  building  par- 
tially destroyed  by  fire  set  by  an  incendiary.  But  we  think 
no  such  broad  construction  can  be  given  to  the  covenant.  It 
is  not  in  the  ordinary  course  of  human  transactions  to  contract 
generally  for  the  protection  of  others  against  the  crimes  of  all 
evil  disposed  persons,  and  it  would  be  unreasonaUe  to  ^ve 
tho  covenant  in  question  so  broad  a  signification.  Besides, 
this  is  only  the  ordinary  covenant  for  quiet  enjoyment,  con- 
taining no  words  not  embraced  in  the  long  established  form  of 
that  covenant,  while  some  of  the  words  in  the  old  form  are 
omitted ;  and  the  construction  of  this  covenant  has  long  been 
settled  by  judicial  decisions.  The  form  of  this  covenant^  as 
given  in  Bawle  on  Covenants  for  Title,  is  as  follows: 

*'And  that  it  shall  be  lawful  for  the  said  grantee,  his  heirs 
and  assigns,  from  time  to  time,  and  all  times  hereafter,  peace- 
ably and  quietly  to  enter  upon,  have,  hold,  occupy,  possess 
and  enjoy  the  said  lands  and  premises  hereby  conveyed,  or 
intended  so  to  be,  with  their,  and  every  of  their,  appurtenancses, 
and  to  have,  receive  and  take  the  rents,  issues  and  profits 
thereof,  to  and  for  his  and  their  use  and  benefit,  wUhoitt  any 
let,  suit,  trouble,  denial,  eviction,  interruption,  claim  or  demand 
whatsoever  of,  from  or  by  him,  the  said  grantor,  or  his  heirs, 
or  any  other  person  or  persons  whomsoever.'* 

This  covenant  contains  all  the  words,  or  words  of  equiva- 
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lent  import,  contained  in  the  lease  in  question,  eren  the  words 
**  or  any  other  person  or  persons  whomsoever,*'  upon  which 
appellant  relies.  It  is  settled  that  this  covenant  does  not 
extend  to  tortious  acts  of  strangers.  The  doctrine,  as  now 
established,  is  well  stated  by  Eawle,  as  follows : 

"  There  were  several  old  authorities  which  held  that  a  cov- 
enant thus  absolutely  expressed  extended  to  all  interruptions 
and  disturbances  whatsoever,  whether  lawful  or  tortious,  and 
although  authority  was  not  wanting  in  opposition  to  this  doc- 
trine, the  law  seems  not  to  have  been  settled  until  the  case  of 
Hayes  v.  Bickerstaff,  Vaughan,  118;  2  Mod.  35.  That  case 
decided  that  the  covenant^  however  generally  expressed,  must 
be  understood  ajs  applying  merely  to  the  acts  of  those  claiming 
by  title.  For  in  the  first  place  it  would  be  unreasonable  that 
a  man  should  covenant  against  tortious  acts  of  strangers,  which 
he  could  not  forsee  or  prevent;  secondly,  the  law  gives  the 
covenantee  a  remedy  against  the  wrongdoer;  thirdly,  the  cove- 
nantee might  thus  have  a  double  remedy  and  receive  a  double 
compensation ;  and  fourthly,  it  would  enable  him  to  injure  the  « 
povenantor  by  colluding  with  a  stranger  to  make  a  tortious 
entiy.  These  unanswerable  reasons  have  since  been  consist- 
ently acquiesced  in,  and  the  rule  in  Hayes  v.  Biekerstaff  has 
long  been  recognized  as  settled  law  on  both  sides  of  the  Atlan- 
tic." (Rawle  on  Cov.  for  Title,  184,  et  seq.,  and  authorities 
eited  in  notes.) 

No  error  appearing  in  the  recaord,  the  judgment  is  affirmed. 


COUNTY  OF  MENDOCINO  v.  J.  B.  LAMAE,  and  JAMES 

S.  RAY. 

Plaiictivf  in  Suit  on  Cuminal  RiGoanuuirGi. — An  actloii  upon  a  vtcog- 
nlsance  giyen  In  a  crtmlnal  case  la  properly  commenced  In  the  name  of  the 
county  as  plaintiff. 

RmcoQVtZAvcm  iir  a  Cbihinal  Casb. — ^An  action  will  not  lie  <m  a  recognizance 
given  In  a  criminal  caae  onlen  the  reeognliance  la  made  a  matter  of  record 
In  the  Court  where  It  la  returnable. 

CovpxjkiNT  IV  Action  ok  Cbimxnal  Rbcoonixaiicb. — ^A  complaint  on  a  recog- 
nisance In  a  criminal  case  should  aver  that  the  lame  was  filed  In  or  hecnnti; 
a  matter  of  record  In  the  Conrt  where  It  waa  ratnmalileb 
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^   Appba^l  from  the  District  Courts  SeTentb  Judicial  District, 

Mendocino  County. 

The  following  waa  the  averment  in  the  complaint  concern- 
ing  the  making  of  the  Tecognizanoe: 

''That  in  consideration  of  the  admission  of  the  said  W.  J. 
Yates  to  bail,  and  pursuant  to  an  order  of  said  Court  of  Sea^ 
sions,  the  said  defendants,  at  the  time  and  place  aforesaid, 
made,  executed,  and  delivered  a  'recognizance,'  a  true  oopy 
of  which  is  hereto  annexed,  and  marked  Eidiibit  'A,'  and 
asked  to  be  taken  and  made  a  part  of  this  complaint,  and 
upon  the  delivery  of  said  'recognizance'  or  bond,  the  said 
W.  J.  Yates  was  released  and  discharged  by  the  Sheriff  of 
said  county  aforesaid,  in  whose  chaige  she  then  was^  and  the 
delivery  of  said  recognizance  was  for  the  purpose  of  procor- 
ing  the  release  and  discharge  of  said  W.  J.  Yates,  and  upon 
the  making  and  ddivmy  of  said  recognizance  she  did  go  at 
large  at  liberty." 

A  copy  of  the  leoognizance  was  attached  to  the  eomplaint» 
but  there  was  no  indorsement  on  it  showing  that  it  had  been 
filed  in  Court 

The  other  facts  are  stated  in  liie  opinion  of  the  Ooort 

Henry  B.  Hartley,  tor  Appellant,  argued  HmJb  the  action 
should  have  been  in  the  name  of  the  pe<^e  as  plaintiff, 
because  the  proceeding  to  forfeit  a  recognizance  and  collect 
the  forfeiture  was  a  part  of  the  original  criminal  proceeding. 
He  also  argued  that  the  complaint  should  have  averred  that 
the  recognizance  was  made  matter  of  record  in  the  Court  where 
it  was  returnable. 

/.  O.  McOvllough,  Attomey-Oeneral,  tor  the  Bespondent, 
argued  that  it  was  unnecessary  to  plead  matter  of  law,  and 
that  the  interest  ci  the  county  in  the  recognizance  was  matter 
of  law.  He  also  argued  that  it  was  unnecessary  to  allege 
that  the  recognizance  was  of  record,  and  that  no  further 
delivery    was   required    than   that  pleaded;  and  referred  to 
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and  People  y.  Carpenter,  7  Oal,  402, 


By  the  Court,  Shafteb,  J.: 

This  is  an  action  upon  a  reoognizanee  giyen  in  a  criminal 
proceeding.  The  complaint  was  demurred  to  on  the  ground 
that  the  right  of  action  was  not  in  the  county  but  in  'the 
people;  and  that  the  complaint,  furthermore,  did  not  contain 
facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
"was  overruled,  and  the  defendants  declining  to  answer,  judg- 
ment was  entered  against  them  in  due  course.  The  appeal  it 
from  the  judgment. 

First  —  The  action  is  properly  brought  in  the  name  of  the 
county.  Where  a  defendant  conTicted  in  a  cniminal  proceed- 
ing is  unable  to  pay  the  costs,  or  where  he  is  acquitted,  the 
costs  become  a  coimty  charge,  and  all  fines  and  forfeitures, 
when  collected  in  any  Oourt  in  this  State,  are  to  be  applied 
to  the  payment  of  the  costs  in  which  the  fine  was  imposed  or 
in  which  the  forfeiture  was  incurred;  and  after  such  costs 
have  been  paid,  the  residue  is  directed  to  be  paid  to  l3ie 
County  Treasurer  of  the  county  in  which  the  Oourt  is  held. 
(1  Hit  Dig.,  Arts.  2,266,  2,281,  2,282.)  The  county  has  a 
direct  interest  in  the  collection  of  the  amount  due  on  the 
recognizance.  If  collected,  the  county  will  be  relieved  of  the 
necessity  of  raising  money  for  the  payment  of  the  costs  by  a 
resort  to  taxation ;  and  in  tiie  event  of  a  surplus,  the  surplus  will 
belong  to  it  by  force  of  the  legislative  direction  that  it  shall  be 
paid  into  the  County  Treasury. 

Second  —  It  is  objected  that  the  complaint  does  not  aver 
that  the  recognizance  was  filed  in  Court  or 'that  it  became  a 
matter  of  record*  This  is  stated  as  a  special  ground  of 
demurrer. 

The  objection  is  well  taken.  **A  recognizance  is  an  obli- 
gation of  record.  Without  record  there  is  no  recognizance; 
and  in  an  action  on  such  obligation  it  should  be  alleged  that 
the  same  was  a  record..'*     {People  v.  Euggvne,  10  Wend.  473 ; 


f  C3©  Davis  i^.  Perlbt.  [Sup.  Ct 


Points  decided. 


Bidge  v.  Ford,  4  Mass.  641 ;  TarbeU  et  d.  v.  Oray,  4  Gray, 
445.) 

Judgment  reversed  and  cause  remanded,  with  leave  to  plain- 
tiff to  amend  complaint  within  twenly  days  after  notice  of  filing 
of  remittitur. 

Mr.  Justice  Sandebson  expressed  no  opinion. 


ISAAC  E.  DAVIS,  and  GEORGE  E.  SHAEP  i^.  D.  W. 
PERLET  et  als. 

• 

A  JvDGUBiTT  AB  AN  BsTOFPK*. — ^A  jodgmeot  Cannot  be  reeelTcd  In  erldenee  on 
behalf  of  the  defendant  as  an  estoppel  on  the  qnestioo  of  title  or  posses- 
sion, unless  It  Is  pleaded. 

JODOHimT  IN  FOKCIBLV  BNTBT  NOT  BVIDBNCB  IN  BjvcnfBNT. —  On  the  trial  <if 
an  action  of  ejeetnient,  a  judgment  In  flayor  of  defendant  In  forcible  entry 

w'  and  detainer,  In  which  plalntlfTs  tenant  was  plaintiff,  and  defendant  was 
defendant.  Is  not  admissible  In  evidence  on  behalf  of  defendant  for  the  par- 
pose  of  showing  actual  possession  In  him  at  the  time  It  was  rendered,  al- 
thonerh  the  suit  was  proMcated  by  the  plaintiff  In  the  naflw  of  his  tenant. 

IDSM. — ^A  Judgment  in  forcible  entry  and  detainer,  between  the  same  parties, 
and  relating  to  the  possession  of  the  same  land,  is  not  eyidenos  to  show 
piossesslon.  In  an  action  of  ejectment. 

Pi.TMniT  or  TAxas  ab  Btidbncb  en  BjncmiiT. —  Neither  Is  the  payment  by 
(lefendant  of  taxes  assessed  on  the  demanded  premises,  evldenee  In  eject- 
f  ment  to  show  possession  and  claim  of  title  on  his  part,  nor  is  the  non-pay- 

\  ment  thereof  evidence  to  show  abandonment  by  the  plaintiff. 

ABANDONMnnr  or  Tina  in  Fu<»In  ejectment,  where  the  title  In  fee  has 
vested  In  the  plalntlflt,  evidence  of  his  abandonment  or  disclaimer  has  mo 
application  to  or  effect  upon  the  title  or  right  of  possession  flowing  there- 
from. 

Abanix>nicsnt  or  Land.— Abandonment  of  land  Is  necessarily  a  qaestlon  of  In- 
tentioQ,  but  that  Intention  may  be  gathered  from  all  tbe  acts  of  tlie  party 
alleged  to  have  abandoned. 

Land  donatbd  bt  Van  Ness  Oboinancs.— The  amount  of  land  In  San  BYan- 
elsco  which,  under  the  Van  Ness  Ordinance,  passed  to  a  person  in  tlie  actnal 
possession,  was  npt  limited  to  one  block. 

Cases  ArriBUBD. —  City  and  (7o«»«y  of  Bam  FrtmoUco  T.  Beidemam,  17  Cal. 
462,  and  Wolf  v.  Baldwin,  19  Cal.  S14,  as  to  amount  of  land  donated  to 
each  person  in  possession  by  the  Van  Ness  Ordinance,  and  as  to  the  pos- 
session required  by  the  ordlnanee. 

Possession  to  give  Titlx  undib  Van  Niss  Obdinanci. —  One  who  entered  op 
a  tract  of  land  In  San  Francisco,  claiming  the  whole  nnder  a  deed  describing 
It  by  metes  and  bounds,  and  took  actual  poosesslon  of  a  part  only,  ttiere 
being  no  adverse  possession  of  the  rest,  acquired  title  under  the  Van  Ness 
Ordinance  only  to  the  extent  of  his  actual  and  not  of  his  constnietlve  poa- 
sesslon. 
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CoNSTSUcnra  Possession. —  Entry  under  color  of  title  by  deed,  and  taking 
actual  possession  of  a  part  of  a  tract  of  land,  giyes  only  constructiTe  pos- 
sesston  to  tlie  tialance. 

Chjjkib  or  CouBT.-»A  correct  charge  by  the  Court  upon  a  matter  In  issue, 
cures  a  refusal  by  the  Court  to  give  a  correct  charge  upon  the  same  point 
asked  by  one  of  the  parties. 

ScATurra  of  Limitations. — ^An  adyerse  possession  which  wiU  set  the  Statute 
of  Limitations  in  motion,  may  be  acquired  to  a  part  of  a  tract  of  land, 
while  the  owner  of  the  true  title  is  In  the  actual  possession  of  the  other 
part 

Sc4Tim  or  Limitations  as  to  Past  or  ▲  Tract  of  Land.— An  actual  posses- 
sion of  a  part  of  a  tract  of  land,  with  constructive  possession  of  the  rest, 
whether  held  by  the  owner  of  the  tme  title,  or  by  one  who  entered  under 
color  of  title  by  deed,  will  not  prevent  the  Statute  of  Limitations  from  run- 
ning in  fSTor  of  one  who  enters  adversely  upon  the  constructive  possession. 

Vrud  undbb  Van  Ness  Obdinancb  a  Qubstion  or  Law. —  After  the  facts  tend- 
ing to  prove  sctual  possession  are  in  evidence,  it  becomes  a  question  of  law 
whether  those  facts  establish  such  actoal  possession  as  to  confer  title  under 
the  Tan  Ness  Ordlnanea 

J^PPSAL  from  the  District  Courts  Twelfth  Judicial  District, 
City  and  County  of  San  Francisca 

All  the  defendants  disclaimed  except  D.  W.  Ferley,  and  he 
disclaimed  as  to  that  portion  of  the  demanded  premises  lying 
east  of  a  fence  called  the  "  middle  fence." 

The  other  facts  are  stated  in  the  opinicm.  of  the  Court 

n,  £  O.  McAllister,  for  Appellant,  argued  that  the  judg^ 
ment  in  forcible  entry  and  detainer  in  the  case  of  Zimmerman 
V.  Perley,  should  have  been  received  in  evidence;  that  as 
Zimmerman  was  the  tenant  of  plaintiffs,  and  they  conducted 
the  action,  and  defendant  recovered  judgment  in  the  action, 
and  as  plaintiffs'  right  to  recover  depended  either  upon  his 
prior  possession  or  actual  possession  from  January  to  June, 
1855,  so  as  to  acquire  title  under  the  Van  IJTess  Ordinance,  the 
record  was  evidence  to  prove  that  Zimmerman,  plaintiffs' 
tenant^  did  not  have  actual  possession^  and  that  the  entry  of 
Perley  was  peaceable  and  lawful  They  argued  also  that  the 
judgment  was  not  offered  as  an  estoppel,  but  as  evidence 
tending  to  show  a  rightful  possession  by  Perley,  and  therefore 
it  need  not  be  pleaded,  and  could  not  be  pleaded  without 
incurring  the  charge  of  pleading  evidence.  They  also  arguod 
that  the  Court  erred  in  refusing  to  allow  proof  by  defendant 
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of  payment  of  the  taxes  since  1860,  because  the  payment  of 
taxes  was  an  incident  going  to  show  both  possession  and  claim 
of  title,  and  that  their  non-payment  by  plaintiffs  was  a  circum- 
stance tending  to  show  abandonment  and  disclaimer  of  title; 
and  cited  Roger  v.  Benlow,  10  Sergt.  &  Bawle,  303 ;  Liitle  v. 
Downing,  37  K  H.  (6  Fogg,)  366;  and  Farrar  v,  Fessenden, 
39  K  H.  (2  Chandler,)  268.  They  also  argued  that  the  gene- 
ral charge  of  the  Court,  that  if  the  plaintiffs  had  onoe  acquired 
the  l^al  title  to  the  entire  tract  of  land  there  could  be  no 
adverse  holding  of  any  one  part  so  as  to  set  the  Statute  of 
Limitations  in  motion,  so  long  as  they  retained  possessi(m  of 
another  part,  was  erroneous,  as  such  was  not  the  law  as  between 
strangers;  and  that  an  actual  disseizin,  committed  by  defend- 
ant without  any  color  of  title,  would  enable  him  to  plead  the 
Statute  of  Limitations  as  to  so  much  as  he  had  reduced  to 
actual  possession.  On  this  point  they  cited  Hammahd  et  oL  v. 
Warfield,  2  Har.  and  John.  161;  Cheney  v.  Bingold,  2  Har. 
and  John.  87,  94 ;  Henderson  v.  Howarffs  Devisees,  1  A.  K. 
Marsh.  26;  Pearsall  v.  Thorp,  1  Chipman,  92;  Jach9on  v. 
VarmUyea,  6  Cow.  677;  Miller  et  nh  v.  Bhaw,  7  Sergt.  ft 
Eawle,  143 ;  Farley  et  al.  v.  Lenox,  8  Sergt.  &  Bawle^  892^ 
Boger  ei  al  v.  Benlow,  10  Sergt.  &  Rawle,  808, 

Oeorge  Cadwalader,  also  for  Appellant,  argued  that  the 
Court  erred  in  refusing  the  instruction  asked  by  appellant; 
that  '^  the  mere  fact  that  plaintiffs  held  under  deeds  describing 
the  tract  in  controversy,  did  not  in  any  degree  extend  their 
actual  possession,"  because  the  Van  Ness  Ordinance  did  not 
apply  to  any  other  but  an  actual  possession,  and  did  not  extend 
the  actual  possession  or  recognize  the  constructive  possession 
of  one  who,  as  in  HicJcs  v.  Coleman,  25  Cal.  124,  entered  under 
color  of  title  by  deed  and  took  actual  possession  of  only  a  part 
of  the  land  included  within  the  metes  and  bounds  mentioned 
in  the  deed.  He  argued  further  that  the  refusal  of  the  Court 
to  give  this  instruction  was  allowing  the  requirements  of  the 
ordinance  to  be  evaded  by  substituting  constructive  for  actual 
possession. 
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G.  F.  &  W.  E.  Sharp,  for  Bespondents,  argued  that  the 
judgment  roll  in  Zimmerman  v.  Perley  was  properly  rejected, 
because  the  parties  were  not  the  same,  and  because  Zimmer^ 
man  was  a  tenant  of  plaintiffs,  and  he  only  could  maintain 
forcible  entry  and  detainer;  and  cited  Treat  ▼•  Stuart,  5  CaL 
114;  Hotise  v.  Kaiser,  8  CaL  501;  and  Dichersan  y.  Maguireg 
9  Cal.  48.  They  also  argued  that  as  the  proof  showed  that 
defendant  had  occupied  the  land  since  1860,  payment  of  taoces 
was  no  evidence  of  his  possession  or  of  plaintiffs  abandonment» 
because  the  law  required  the  occupant  to  pay  taxes.  As  to 
the  Statute  of  Lunitations,  they  argued  that  the  proof  showed 
that  Perley  entered  by  force  in  1860,  and  held  forcibly  until 
1862,  when  Zimmerman's  lease  expired,  and  during  that  time 
Zimmerman  alone  could  have  recovered  possession,  and  that 
an  adverse  possession  of  land  whidi  would  set  the  Statute  of 
Limitations  in  motion  was  such  possession  as  presupposed  a 
grant,  and  showed  the  possession  to  have  been  conmienced  and 
continued  under  an  assertion  or  coler  of  tide. 

By  the  Court,  Shojubs,  J.: 

This  is  an  action  of  ejectment  to  recover  the  possession  of  a 
tract  of  land  situated  within  the  charter  lines  of  1851  of  the 
City  of  San  Francisco.  The  verdict  and  judgment  having 
been  rendered  for  the  plaintiffs,  and  the  motion  for  a  new  trisi 
filed  by  defendant  Perley  having  been  denied,  he  appeals  from 
the  judgment  and  the  order  denying  a  new  triaL 

The  plaintiffs  directed  their  efforts  to  the  establishment  of 
two  principal  propositions:  First  —  That  their  grantors  had 
prior  possessiotn  of  the  premises;  and,  Second  — That  they  had 
such  an  actual  possession  of  the  premises  as  entitled  them  to 
the  benefit  of  the  Van  Ness  Ordinance;  and  for  that  purpose 
they  introduced  evidence  to  prove  several  facts  which  tended 
to  support  those  propositions,  among  which  were  that  their 
^grantors  erected  and  for  a  time  maintained  a-  fence  aloBg  the 
westerly  charter  line  pf  the  city,  and  another  fence  extending 
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along  the  southern  boundary  line  of  the  premises  in  contro- 
versy from  the  charter  line  to  the  northerly  or  northwesterly 
comer  of  the  ^  college  lot ;  '*  that  those  fences  were  the  south- 
em  and  western  bounds  of  what  the  plaintiffs  claim  as  the 
^^  Birdsnest  Banch/'  and  that  the  plaintiffs'  grantors  and  their 
tenants  had  the  actual  possession  of  and  cultivated  portions  of 
the  premises  in  controversy  lying  west  of  the  "  middle  fence." 
The  defendant  controverts  inost  of  the  matters  upon  which 
the  plaintiffs  rely  as  facts  in  the  case^  and  introduced  evidence 
to  disprove  them  directly,  and  to  establish  certain  other  facts 
which  were  inconsistent  with  the  claim  of  title  by  the  plain- 
tiffs - —  such  as  that  the  plaintiffs  and  their  grantors  had  aban- 
doned the  possession  of  the  premises,  and  that  the  defendant 
and  those  under  whom  he  claims  had  been  in  the  adverse 
possession  of  the  premises  for  more  than  five  years  next  before 
the  commencement  of  the  action. 

J  vdgmefU  in  forcible  entry  and  detainer  not  evidence  inejectment 

The  defendant  assigns  as  error  the  exclusion  of  the  record 
in  Zimmerman  v.  Perley,  which  was  an  action  of  forcible  entry 
and  detainer.  He  offered  the  record  in  evidence  "for  the 
purpose  of  showing  title,  actual  possession  as  between  Perley 
and  the  tenants  of  the  parties  in  this  suit,  Davis  and  Sharp.** 
Neither  the  record  nor  a  statement  of  the  substance  of  it  is 
before  us.  It  is  claimed  that  Zimmerman  was  the  tenant  of 
the  plaintiffs  in  this  action,  that  they  prosecuted  tie  action, 
and  that,  therefore,  the  judgment  is  evic^ence  against  them. 
The  objection  liiat  the  parties  in  the  two  actions  are  not  the 
same  is  obvious,  and  that  objection  is  not  cured  by  the  proof 
that  the  plaintiffs  in  this  action,  conducted  the  action  for  the 
forcible  entry  and  paid  the  expenses.  In  an  action  of  eject- 
ment, where  the  landlord  appears  for  the  tenant,  and  conducts 
the  proceedings  to  judgment  in  the  tenant's  name,  there  is  but 
little  difficulty  in  holding  as  a  general  proposition  that  the 
j\ida:ment  may  be  set  up  as  a  bar  or  admitted  as  conclusive 
evidence  against  the  landlord,  with  the  same  effect  as  against 
the  tenant,  for  the  point  in  issue  is  the  title  or  ri^t  of  posses- 
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sion  (through  the  tenant)  of  the  landlord,  and  the  tenanVa 
right  to  recover  depends  upon  the  existenee  of  euoh  right  of 
possession  or  title  in  his  landlord.  But  in  forcible  entry  no 
right  or  title  of  the  landlord  is  an  issue,  and  it  cannot  there- 
fore be  said  in  any  legal  sense  that  the  action  la  prosecuted 
for  the  benefit  of  the  landlord.  The  defendant,  as  we  under^ 
stand  his  argument,  does  not  contend  that  the  record  was 
admissible  as  conclusive  evidence  of  any  point  in  issue  in  this 
case,  but  as  evidence  tending  to  prove  that  Zixmnerman  did 
not  have  the  actual  possession,  and  that  the  entry  of  Perley 
was  peaceable  and  lawful.  If  Zimmerman  was  the  plaintiff 
in  this  action,  it  would  be  difficult  to  say  that  the  record  in 
the  forcible  entry  case  of  which  we  know  nothing,  except  that 
the  judgment  was  for  the  defendant,  (that  fact  appearing  to  be 
admitted  by  both  parties^)  would  tend  to  prove  either^  of  those . 
facts;  for  the  judgment  may  have  been  so  rendered  on  the 
ground  that  Perley  did  not  make  the  forcible  entry,  or  was 
not  in  possession  at  the  commencement  of  the  action,  or  on 
any  other  ground  that  was  sufficient  as  a  def  ^ise,  and  at  the 
same  time  not  inconsistent  with  the  fact  of  actual  possession 
in  Zimmerman  at  the  time  of  the  alleged  forcible  entiy^  It 
is  scarcely  necessary  to  add,  that  if  the  judgment  is  relied  on 
as  an  estoppel,  it  should  have  been  pleaded. 

Payment  of  taxes  not  evidence  in  ejectmeni. 

The  defendant  while  testifying  as  a  witness  in  his  own 
behalf,  was  asked:  "Who  paid  taxes  upon  the  property  since 
1860  ? " —  the  intention  being  to  show  that  the  defendant  had 
paid  the  taxes.  The  Court  excluded  the  testimony  upon  the 
plaintiffs'  objection.  It  is  claimed  that  this  was  competent 
evidence,  going  to  show  both  possession  and  claim  of  title  on 
the  iparf  of  the  defendant,  and  that  the  non-payment  by  the 
plaintiffs  tended  to  show  abandonment  and  disclaimer  on  their 
part  If  the  title  vested  in  either  party  or  their  grantees,  by 
virtue  of  the  Van  Ness  Ordinance,  the  payment  of  taxes 
strengthened  neither  the  title  nor  the  right  to  the  possession; 
and  on  the  other  hand  the  non-payment  would  not  impair  the 
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ri^ht  or  title,  for  title  when  oaoe  vested  cannot  be  divested 
bj  abandonment  or  diaolaimer.  And  indeed,  regarding  the 
title  passing  by  virtue  of  the  ordinance,  as  a  title  in  fee, 
neither  aband(mment  or  disclaimer  has  any  application  to  or 
effect  upon  such  title  or  the  right  to  the  possession  flowing 
therefrom.  (2  Wash,  on  Beal  Prop.,  463.)  Upon  the  theory 
that  the  title  did  not  pass  by  virtue  of  the  ordinance,  and  that 
the  ri^t^  of  the  parties  are  left  to  depend  upon  questions  of 
prior  possession,  abandonment^  etc.,  the  payment  of  the  taxes 
by  the  defendant  after  1860,  would  not  tend  to  prove  either 
of  the  matters  claimed  by  him.  The  Revenue  Aot  of  1857 
(Stats.  1857,  p.  825)  provides,  in  section  three,  that  real  estate 
shall  be  assessed  to  the  person  owning  it,  or  having  possession, 
charge  or  control  of  it,  and  to  all  owners  and  claimants  known 
JOT  unknosm;  and  it  is  further  provided,  in  section  four,  that 
whenever  two  or  more  parties  claim  or  give  in  a  description 
of  the  same  land,  it  shall  be  assessed  to  each  party.  The 
payment  of  the  taxes  assessed  under  that  Act  would  not  indi- 
cate in  which  one  of  those  several  capacities  he  acted  in  mak- 
ing the.  payment,  for  the  payment  may  have  been  made  by 
one  who  claimed  title,  but  had  neither  title  nor  possession,  or 
one  who  was  in  possession  as  the  tenant  or  agent  of  the  per- 
son having  or  claiming  title.  The  act  of  payment  of  taxes 
being  so  equivocal,  has  no  value  as  evidence.  {Keene  ▼•  Can- 
novan,  21  OaL  291.) 

Ahandonmeni  of  land. 

'  The  Court  correctly  stated  to  the  jury  the  law  upon  the 
question  of  abandonment,  as  it  has  been  declared  by  this  Court 
in  many  cases,  among  which  may  be  mentioned:  Keene  v. 
Cannovan,  21  Cal.  293 ;  Richardson  v.  McNvUy,  24  Cal.  839 ; 
St.  John  V.  Kidd,  26  Cal.  271.  The  first  portion  of  the  eighth 
instruction  asked  for  by  the  defendant  that  ''  abandonment  is 
not  necessarily  a  question  of  intention,"  is  opposed  to  the 
doctrine  of  the  cases  just  cited.  In  one  of  the  instructions 
the  Court  says:  '^  In  examining  the  question  of  abandonment 
t:hc  jury  are  entitled  to  consider  any  act  of  the  parties  aban- 
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doning  the  piemises  proved  to  them  satiflfactorily,  manifesting 
an  intent  in  good  faith  to  keep  up  and  preserve  any  right  of 
possession  they  may  have  acquired/'  The  context  shows  that 
the  language,  ^^  parties  abandoning  the  premises,''  does  not 
mean  parties  who  had  abandoned  the  premises,  for  when  thqr 
abandoned  the  premises,  their  possession  and  all  the  rights 
springing  from  possession,  eo  instanU,  ceased  and  were  deter- 
mined. They  could  do  no  act  manifesting  an  interest  to  ^  keep 
up  and  preserve''  a  possession  or  the  right  to  the  possession 
of  which  they  had  divested  themselves.  It  was  intended  as  a 
designation  of  parties  leaving  the  premises,  or  parties  doing 
acts  which  considered  by  themselves  would  show  an  abandon- 
ment; and  of  them  it  was  said  that  any  act  of  theirs  manifest- 
ing an  intention  to  retain  the  possession  might  be  considered 
by  the  jury  in  ascercaining  whether  the  parties  had  in  fact 
abandoned  the  premises.  To  say  that  abandonment  is  a  ques- 
tion of  intention,  to  be  gathered  from  the  facts  of  the  case  — 
the  acts  of  omission  as  well  as  commission,  of  the  party  relying 
on  prior  possession  alone — is  but  a  repetition  of  the  legal 
maxim  that  a  man  is  conclusively  presumed  to  intend  the 
natural  and  probable  consequences  of  his  own  acta 

Van  Ness  Ordvnanee. 

The  defendant  insists  with  great  earnestness  that  ilie  amount 
of  land,  the  title  to  which  passed  under  the  Van  Ness  Ordi- 
nance to  the  person  in  actual  possession,  was  limited  to  a 
single  block ;  and  says  that  this  is  apparent  from  the  fact  that 
the  land  is  within  the  charter  lines  of  the  city,  that  all  the 
lands  within  such  limits  were  intended  for  and  devoted  to  the 
ereotion  of  buildings,  and  that  by  the  establishment  of  the 
charter  line  of  1851,  the  existing  scheme  of  division  into 
blocks  was  continued  to  that  line.  These  considerations,  it 
would  seem,  were  sufficient  to  have  induced  the  authorities  of 
the  city  to  put  some  restriction  upotf  the  amount,  that  should 
inure  to  the  benefit  of  each  of  the  grantees.  But  the  point  is 
decided  against  the  defendant  in  The  City  and  County  of  San 
F.ranoisoo  v.  Beideman^  17  CaL  462,  in  which  it  is  said: 
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^^When  the  Act  sajB  'the  City  of  San  Francisco  relinquishes 
and  grants  all  the  right  and  claim  of  the  city  to  the  lands 
within  the  corporate  Urnits,  to  the  parties  in  the  actual  posses- 
sion thereof,  by  themselves  or  their  tenants,  on  or  before  the 
first  day  of  January,  1855,  and  to  their  heirs  and  assigns  for- 
ever,' and  no  limitation  of  the  quantity  of  the  land  so  possessed 
is  made,  we  cannot  add  such  limitations,  unless  we  had  the 
power  to  make  the  ordinance  conform  to  our  own  views  and 
notions,  instead  of  determining  what  the  city  and  the  Legia^ 
lature  have  done."  The  remarks  with  which  Mr.  Chief  Jus- 
tice Field  closes  his  c^inion  in  Wolf  v.  Baldwin,  10  CaL  814, 
are  to  the  same  effect.  We  may  add  that  the  reservation  in 
the  ordinance,  of  lands  for  streets  to  be  thereafter  laid  out, 
makes  against  the  defendant's  position,  for  if  the  grant  was 
limited  to  a  block,  the  reservation  of  the  land  for  the  adjacent 
streets  was  useless;  and  to  the  same  efFect  is  the  limitaticm 
that  not  more  than  one  twentieth  of  the  land  in  the  possession 
of  one  person  shall  be  selected  for  public  squares  without  due 
compensation;  for  imder  the  defendant's  constructicm  the  oily 
would  be  required  to  make  compensation  in  every  case  where 
the  land  selected  was  occupied,  unless  the  land  selected  for 
the  public  square  should  be  of  the  diminutive  size  of  less  than 
the  twentieth  part  of  the  block. 

Constructive  possession  gives  no  title  under  Van  Ness  Ordinance. 

The  defendant  requested  the  Court  to  instruct  the  jury  that 
'^  The  mere  fact  that  the  plaintiffs  hold  under  deeds  describing 
the  tract  in  controversy,  does  not  in  any  degree  extend  their 
actual  possession ; "  but  the  instruction  was  refused. 

The  instruction  has  relation  to  the  daim  of  title,  by  the 
plaintiff  under  the  Van  Ness  Ordinance,  and  the  kind  of  pos- 
session required  on  the  part  of  the  perscm  seeking  to  avail 
himself  of  the  benefit  of  its  provisions.  It  is  agreed  on  all 
hands  that  actual  possession,  as  defined  in  Wdf  v.  Baldwin,  is 
necessary ;  and  the  object  of  the  instruction  was  to  state,  that 
the  constructive  possession  which  a  person  acquires  of  one 
portion  of  a  traot  of  land  described  in  a  deed,  by  virfeoe  of  his 
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entry  under  the  deed  into  the  actual  poeaession  of  another 
portion  of  the  tract,  claiming  the  whole  tract,  does  not  consti- 
tute the  actual  possession  required  bj  the  ordinance 

The  doctrine  announced  in  EUicott  v.  Pearl,  10  Peters,  442, 
snd  Hicks  v.  Colemian,  25  Cal.  122,  and  kindred  cases,  is  that 
one  who  enters  into  the  actual  possession  of  a  porticm  of  a 
tract  of  land,  claiming  the  whole,  under  a  deed  describing  the 
entire  tract  by  metee  and  bounds,  is  not  limited  in  his  posses- 
sion to  that  portion  of  which  he  takes  the  actual  possession, 
but  is  deemed  to  have  the  constructive  possession  of  the 
remainder  of  the  tract,  if  not  in  the  adverse  possession  of 
another  at  the  time  of  the  entry.  The  two  kinds  of  possession 
that  he  acquires  of  the  respective  portions  of  the  entire  tract, 
by  virtue  of  such  entry,  differ  as  widely  in  their  nature,  char- 
acter and  incidents,  as  does  that  of  actual  possession  from 
constructive  possession  acquired  by  any  other  means.  None 
of  those  cases  hold  that  the  constructive  possession  of  one 
portion  amounts  to  the  pame  thing,  for  all  purposes  —  though 
it  may  for  certain  purposes  —  as  actual  possession;  nor  t]iat 
the  effect  of  the  entry  under  the  deed  extends  the  actual  pos- 
session, by  construction  of  law,  beyond  its  real  limits.  To 
hold  that  tile  entry  under  color  of  title  by  deed,  extends  the 
actual  possession  to  the  limits  of  the  entire  tract,  would  be  to 
assign  to  him  a  better  position,  in  some  respects,  as  the  claim- 
ant of  lands,  of  which  he  has  in  fact  no  title  than  the  owner 
in  fee  kas,  who  is  deemed  to  be  in  constructive  possession, 
because  of  his  title. 

In  this  case,  conceding  that  there  was  no  question  as  to  the 
sufficiency  of  the  actual  possession  by  the  plaintiffs  or  their 
grantors  of  that  portion  of  the  generid  tract,  lying  east  of  the 
^^  middle  fence,''  to  entitle  them  to  the  benefit  of  the  Van 
Ness  Ordinance,  it  became  material  to  inquire  whether  they 
also  had  the  actual  possession  of  the  portion  situated  west  of 
the  "  middle  fence  '*  —  the  portion  really  in  controversy  —  and 
if  the  principle  is  admitted,  that  such  actual  possession  of  the 
eastern  portion  was  by  operation  of  law  extended  over  the 
wef^tem  portion,  then  title  could  inure  to  them  te  that  portion 
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by  virtue  of  the  ardinance,  without  their  having  held  the  actual 
possession  in  fact  Under  the  operation  of  that  principle,  the 
beneficial  and  equitable  results  intended  bj  the  ordinance, 
would  in  a  great  measure  be  defeated,  and  the  ordinance, 
instead  of  passing  the  title  to  those  who  had  occupied  and 
improved  the  lands,  would  give  preference  to  those  who  had 
been  so  fortunate  as  to  have  acquired  the  constructive  posaeesion 
of  immense  tracts,  under  deeds  that  were  barely  aiiffictent  to 
give  color  of  title. 

Statute  of  Limitationa. 

The  Court  refused  to  give  the  following  instruction 
requested  by  the  defendant:  '^  The  defendants  have  properly 
pleaded  the  five  years  Statute  of  Limitations.  In  this  case, 
therefore,  the  plaintifib  (leaving  out  of  view  the  question  of 
constructive  possession,  as  to  which  you  have  been  abready 
charged)  cannot  recover  unless  it  appears  from  the  evidence 
that  the  plaintifFs  or  their  grantors  were  seized  €fr  possessed  of 
the  premises  in  question  within  five  years  next  before  the  com- 
mencement of  this  action.  That  is,  within  five  years  neact 
previous  to  the  29th  November,  1863.''  The  only  portion  of 
the  premises  really  in  controversy  was  the  portion  lying 
between  the  ^'  middle  fence ''  and  the  charter  line^  and  as  to 
that  portion  the  defendant  Perley  —  but  not  the  other  defend- 
ants —  pleaded  the  Statute  of  Limitations.  The  insertion  of 
the  word  "  defendants ''  instead  of  the  **  defendant  Perley  '* 
was  a  mere  clerical  error.  The  Statute  of  Limitations  was 
properly  pleaded  by  the  defendant  Perley  as  to  that  portion  of 
the  premises  just  mentioned,  and  the  charge  of  the  Court — 
very  full  and  clear,  and,  in  all  respects  except  one,  quite  accu- 
rate—  was  sufficient  to  cure  whatever  error  there  was  in  the 
refusal  to  give  the  charge  requested,  were  it  not  for  the  defect 
alluded  to. 

The  Court,  after  having  chai^d  the  jury  that  if  they  found 
that  the  actual  possession  was  in  the  plaintiffs  or  their  gran- 
tors on  the  1st  day  of  January,  1855,  and  continuously  here- 
after until  the  20th  of  June,  1855,  but  that  such  possession 
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wad  not  had  "withm  five  years  next  before  the  ^eommeDoement 
of  this  actioQi^  they  must  find  for  the  defendant^  proceeded  as 
follows:  ''But  it  is  my  duty  in  this  couneodon  to  further 
charge  you^  that  if  yon  find  from  the  proofs  that  the  plaintiffs 
entered  under  a  deed  describing  a  larger  tract  than  that  which 
ihey  aetaally  took  poesessioDi  of,  but  were  in  the  actual  pos- 
session of  the  premises  claimed  on  the  1st  of  January,  1855, 
and  continued  such  possession  to  June  20,  1855,  and  have 
since  this  last  date  continued  in  tiie  possession  of  a  portion  of 
the  demanded  premises  widiin  five  years  next  preceding  the 
commencement  of  this  action,  then  the  possession  of  sucih 
part,  under  a  right  to  the  whole  through  the  ordinance  and  in 
virtue  of  a  deed  conveying  the  entire  tract  by  specific  boun- 
daries, will  constitute  an  exception  to  the  law  limiting  the 
remedy  before  announced.  If  die  plaintifb  obtained  a  title  to 
the  whole  under  the  Van  Kess  Ordinance,  and  entered  under 
a  deed  embracing  by  its  boundaries  the  whole,  and  since 
acquiring  title  xmder  the  ordinance  have  been  in  possession  of 
a  part,  claiming  under  their  deed  the  wfaole^  wiHiin  five  years 
before  suit  was  commence,  the  Statute  of  Limitations  does 
not  apply/' 

The  rule  is  uniform,  that  title  draws  the  possession  t^  the 
true  owner — that  he  who  holds  the  title  is  deemed  in  law  to 
have  the  possession  of  the  whole  tract,  to  which  his  title 
extends.  The  source  of  the  title  makes  no  difference  in  the 
application  of  the  rule.  If  the  plaintiffs  or  their  grantors 
acquired  the  title  under  the  Van  Kess  Ordinance  they  must 
have  been  in  the  actual  possession,  as  prescribed  in  the  ordi- 
nance, of  all  the  premises  granted  to  them ;  that  is,  they  must 
have  had  the  actual  possession  on  or  before  the  1st  day  of 
January,  1855,  and  continued  in  such  possession  to  the  30th 
of  June,  1865,  unless  "  interrupted  by  an  intruder.''  It  matr 
ters  not  how  they  acquired  such  possession,  whether  by  ent?y 
under  a  deed  or  in  any  other  manner  in  which  possession  may 
lawfully  be  obtained.  When  the  tide  passed  to  them  under 
the  ordinance  their  rights  and  liabilities  were  the  same  in  all 
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Tespeets  as  th^  would  have  been  had  the  title  at  that  time 
been  conveyed  to  them  by  a  private  person  and  had  thqr 
thereupon  entered  into  actual  possession  of  all  the  premises 
<3onveyed.  The  title  passing  under  the  ordinance  (assuming 
of  course,  as  seems  to  be  admitted,  that  the  cily  thai  held  the 
title,)  became,  from  the  moment  it  vested  in  them,  their  only 
source  of  right  in  or  to  the  premises.  Any  prior  constructive 
possession  they  may  have  held,  by  any  means  whatsoever,  in 
the  premises  granted  to  them  by  the  ordinance,  must  of  neces- 
sity have  mei^ed  in  their  actual  possession,  and  thereafter 
they  and  their  grantees  could  have  such  conslzuctive  posses- 
sion only  as  might  grow  out  of  matters  transpiring  subse- 
quently to  the  grant 

The  proposition  advanced  in  the  instruction  is,  that  the 
defendant  could  not  rely  on  the  Statute  of  Limitations,  if  the 
plaintiffs  or  their  grantors,  before  the  passage  of  the  title  to 
them  under  the  ordinance,  entered  into  actual  possession  of  a 
part  of  the  premises  under  a  deed,  daiqiing  the  whole,  and 
continued  in  such  possession  to  a  period  within  five  years 
before  suit  was  brought  The  proposition  cannot  be  main- 
tained unless  there  is  something  in  the  nature  of  constructive 
possession  acquired  and  held  by  the  means  and  in  the  manner 
mentioned,  differing  from  that  of  constructive  possession  pro- 
cured in  another  manner,  and  which  will  preserve  the  premises 
from  intrusion,  or  prevent  the  running  of  the  statute  in  favor 
of  the  person  who  has  entered  into  the  adverse  possession. 
We  know  of  no  ground  for  such  a  distinction,  and  to  hold  that 
it  does  exist,  would  place  the  person  acquiring  the  oonstruc- 
tive  possession  by  his  entry  under  color  of  title,  in  a  stronger 
and  better  position  to  resist  the  adverse  possessor  than  the  one 
entering  into  the  actual  possession  of  the  whole,  under  a  deed 
conveying  the  true  title  —  which  would  be  contrary  to  both 
principle  and  authority. 

Possession  required  hy  (he  Van  Nese  Ordinance. 

A  large  portion  of  the  defendant's  argument  is  devoted  to 
the  support  of  the  ground  that  the  evidence  is  insufficient  to 
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establish  the  actual  poesessioii  of  the  premises  in  dispute,  by 
the  plaintiffs  or  their  grantors,  as  required- by  the  Van  Ness 
Ordinance^  in  order  to  entitle  than  to  its  benefits;  but  we 
deem  it  uimecessary  to  consider  the  question^  because  we  are 
unable  to  ascertain  from  the  general  verdict  whether  it  was 
found  on  the  ground  of  title  or  prior  possession;  and  because 
upon  a  new  trial,  the  evidence  may  in  some  leapects  differ 
from  that  adduced  at  the  first  trial  —  and  it  is  impossible  to 
lay  down  any  but  very  general  rules  that  will  be  applicable 
to  each  case  as  it  arises.  The  possession  required  by  the  ordi- 
nance is  as  accurately  defined  as  it  can  be,  in  general  terms, 
in  Wolf  V.  Baldwin.  It  is  there  said:  ''It  is  the  possession 
which  follows  the  subjection  of  the  property  to  the  will  and 
dominion  of  the  claimant  to  the  exclusion  of  others;  and  this 
possession  must  be  evidenced  by  occupation  or  cultivation,  or 
other  appropriate  use,  according  to  the  locality  and  character 
of  the  partieular  premises.^' 

Whether  the  facts  establish  possession  under  Van  Neas  Ordi- 
nance a  question  of  lam. 

It  is  proper  to  add  that  the  facts  going  to  show  the  actual 
possession  according  to  the  requirements  of  the  ordinance 
being  given  or  proven,  it  becomes  a  question  of  law,  whether 
those  facts  establish  the  requisite  actual  possession  to  entitle 
the  claimant  to  the  benefits  of  the  ordinance;  and  it  is  the 
right  of  the  Court  to  instruct  the  jury  on  that  question.  It 
was  in  this  view  that  this  Court  examined  and  passed  upon 
matters  of  fact  in  Wolf  v.  Baldwin,  19  Cal.  306,  and  the  San 
Francisco  v.  Beideman,  17  Cal.  443,  and  held  in  the  one  case 
that  the  facts  did  not,  and  in  the  other  that  they  did,  show  the 
actual  possession  demanded  by  the  ordinance. 

Judgment  reversed  and  the  cause  remanded  for  a  new  trial. 

Shaftbb,  J.,  concurring  specially: 

T  concur  in  the  judgment  and  in  the  opinion,  except  as  to 
that  part  relating  to  the  admissibility  of  defendant's  evidence 
that  the  taxes  on  the  premises  were  paid  by  him. 
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Sawyeb,  J.,  concTirring: 

I  think  the  record  in  the  forcible  entry  tnit  of  Zimmerman 

T.  Perley  properly  rejected. 

The  Court  refused  the  ninth  instructicm  asked  by  the  defend- 
ant, Perley,  but  gave  it  substantially  in  its  general  charge,  with 
a  further  explanation  tvhich,  if  I  comprehend  its  import,  was 
in  my  judgment  clearly  erroneous.  The  explanation  referred 
to  is  set  out  in  full  in  the  leading  opinion  and  need  not  be 
repeated  here.  The  explanation  in  effect  informed  the  jnry, 
that  if  the  plaintiff  acquired  title  under  the  Van  Neag  Ord- 
nance by  virtue  of  an  actual  possession  ftnr  the  period  of  time 
prescribed,  from  January  1st,  1866,  to  June  20th,  following, 
and  after  such  title  vested  if  he  was  in  possession  of  any  part 
of  the  premises  to  which  he  had  tihius  acquired  title^  claiming 
the  whole,  within  five  years  before  the  oommenoement  of  the 
suit,  the  bar  of  the  Statute  of  Limitations  did  not  attach  to 
any  portion.  Or,  in  other  words,  that  if  a  party  has  a  good 
title  to  a  tract  of  land,  and  is  in  possession  of  any  party  daim- 
ing  title  to  the  whole,  such  possession  of  a  part  will  protect 
him  against  the  Statute  of  Limitations  as  to  i^e  whole.  That 
is  to  say,  that  there  can  be  no  such  thing  as  acquiring  an 
adverse  possession  whidi  would  set  the  Statute  of  Limitations 
in  motion,  of  one  half  of  a  tract  of  land,  while  the  owner  is 
in  the  possession  of  the  other  half  claiming  title  to  the  whole 
—  no  such  thing  as  disseizing  an  owner  of  a  part  of  a  tract  of 
land  without  disseizing  him  of  the  whole.  If  the  Court  had 
qualified  its  charge  on  this  point  by  saying  that  if  the  plaintiff 
had  at  any  time  within  five  years  b^ore  the  commencement 
of  the  suit  been  in  possession  of  a  part,  claiming  the  whole, 
no  other  party  being  at  the  time  in  the  adverse  possession  of 
any  portion,  the  bar  of  the  statute  would  not  attach,  it  would 
have  been  unobjectionabla  But  there  is  no  such,  and  no 
equivalent  qualification,  and  the  effect  of  the  diarge  as  it 
stands  is  substantially  as  stated. 

For  this  error  I  think  the  judgment  should  be  reversed  and 
a  new  trial  had* 
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THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA,  by 
J.  a  MoOULLOUGH,  ATTOBmBY-GBWEBAi.  v.  ROBERT 
BHEAREIB^  Assbbsob  op  Mabin  Oouhtt. 

Jjuam  Bou>  BT  TBU  Unitbd  States  liabub  to  Taxatiok. —  When  land  «C  tlie 
United  Statei  bas  been  paid  for,  and  a  certlfleate  of  purchase  baa  been  glren 
to  the  purchaser,  It  Is  liable  td  taxatlan,  atdioogb  the  patent  mmj  not  hnye 
Issued. 

PBa-iMpTiON  Lands  not  Liablb  to  Taxation^ — Land,  as  sneb.  In  the  occu- 
pancy of  a  pre-emptor,  whose  right  to  purchase  as  such  pre-emptor  has  been 
determined  In  his  f^vor.  Is  not  snhjeet  to  taxatloli  untU  the  pre-esaptor  has 
paid  for  the  same. 

CoNoxESs  MAT  PBSTBOT  PBa-BMPTioN  RiQHT. —  Land  fai  the  oeeopancj  of  a  pre-  ^ 
emptloner,  and  to  which  a  pre-emption  right  has  attached,  may  be  with- 
drawn from  the  operation  of  tfts  pre-emption  laws  by  Congress  at  any  time 
before  payment  has  been  made  for  the  same  to  the  United  States. 

Taxation  of  United  Statbs  Lands. —  The  public  domain  of  the  United  States 
Is  exempt  from  taxation.  What  Is  meant  by  the  term  **  public  domain,"  as 
here  nasd,  discussed. 

iKnovxMnNTs  on  Pctlic  Lanm  mat  bb  TAxm.-*  Impcovemsnts  en  the  pub- 
lic lands  of  the  United  States,  whether  owned  by  a  pre-emptloner  or  one 
oceupylBg  public  lands  without  license,  are  liable  to  assessment  and  taxa- 
tion If  made  so  by  the  rerenne  laws  ot  a  Stata. 

lAMXTATiONS  ON  PowuL  OF  TAxAxiOiN.*— Limitations  bv  Congress  npon  the 
right  of  a  State  to  tax  Its  citizens  are  to  be  strictly  construed. 

Taxation  or  Possbssobt  Intbbbst  in  Pitblic  Lands. —  The  possession  by  the 
dtlsen  of,  and  hH  possessory  interest  hi  the  public  lands  for  mining,  agri- 
cultural, or  other  purposes^  constitutes  a  spedss  of  property  veeognlsed  by 
law,  and  Is  subject  to  taxation  by  the  State. 

Casb  Affibmbd.—  The  State  ▼.  liowre,  12  Cal.  66,  as  to  power  of  StatS  to  tax 
tho  possessory  right  to  a  mining  dalm,  aflrmed. 

Wan  OF  Mandati  to  Assbsbob, — A  writ  of  mandate  will  ha  granted  to  coni- 
pel  an  Assessor  to  assess  for  taxation  property  liable  to  be  taxed,  and  which 
he  neglects  or  refuses  to  assess. 

This  aetion  was  cemmenoed  in  the  Supreme  Ooort 
Th6  other  facts  are  stated  in  the  oinmon  of  the  Court 

J.  McM.  Shafter  argued  the  case  orally  on  behalf  of  the 
plaintiff,  but  no  argument  was  made  on  behalf  of  the  defend- 
ant   No  briefs  were  filed. 

By  the  Court,  Sawtbb,  J.r 

The  following  facts  are  alleged  in  the  petition  for  a  man- 
date, and  they  are  either  expressly  admitted,  or  are  not  suffi- 
ciently denied  by  the  answer  to  put  them  in  issue.  The  case 
is  substantially  submitted  on  the  facts  as  stated  in  the  petition. 
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A  tract  of  land  containing  from  twenty  to  thirty  thousand 
acresy  in  the  County  of  Marin,  known  by  the  name  of  ^^  Ban- 
cho  Bolsa  de  Tomalee/'  was  claimed,  under  a  Mexican  grant 
to  one  Padilla,  by  James  D.  Galbraithy  in  whoee  name  a 
petition  for  confirmation  was  duly  presented  to  the  Board  of 
Land  Commissioners,  under  the  Act  of  Congress  of  1851.  The 
claim  was  finally  rejected  by  the  Supreme  Court  of  the  United 
States  (after  a  litigation  of  some  ten  years)  in  1863.  At  the 
time  of  the  rejection  different  portions  of  the  rancho  were 
occupied  by  various  parties,  more  than  one  hundred  in  num- 
ber, who  had  each  for  himself  taken  possession  of  the  part  so 
occupied  by  him  and  set  up  a  claim  thereto,  holding  exclusive 
and  adverse  possession.  These  various  portions  had  been  so 
held  and  possessed  adversely,  and  improved  by  the  several 
occupants^  for  periods  of  from  six  to  more  than  ten  years. 
Upon  the  rejection  of  the  claim  under  said  Mexican  grants  the 
said  occupants  procured  the  passage  of  an  Act  through  Con- 
gress entitled  '^An  Act  to  grant  the  right  of  pr&-emption  to 
certain  settlers  on  the  Kancho  Bolsa  de  Tomaies,  in  the  State 
of  California,'*  which  was  approved  June  17th,  1864,  (Stat  at 
Large,  1864,  p.  136.)  The  Act  authorize-  the  surveys  to  be 
extended  over  said  "  Rancho  Bolsa  de  TomMles/*  and  provides, 
'^that,  after  the  return  of  such  approved  plats  to  the  district 
office,  it  may  and  shall  be  lawful  for  individuals,  settlers  upon 
the  said  Rancho  Bolsa  de  Tommies  to  enter,  according  to  the 
lines  of  the  public  surveys,  at  one  dollar  and  twenty-five  cents 
per  acre,  the  land  settied  upon  by  them,  to  the  extent  to  which 
the  same  had  been  reduced  to  possession  at  the  time  of  said 
adjudication  of  said  Supreme  Court.'*  It  requires  that  daims 
to  enter  said  lands  in  pursuance  of  the  Act  shall  be  presented 
to  the  Register  and  Receiver  of  the  Land  Office  of  the  district, 
\vithin  one  year  after  the  return  of  the  surveys,  and  said  ofli- 
cerp  are  to  determine  the  extent  to  which  such  lands  have 
been  reduced  to  possession,  which  dpterminations  are  to  be 
final.  The  amount  to  be  entered  by  each  possessor  is  limited 
to  three  hundred  and  twenty  acres.  All  claims  of  right  to  pur- 
chase under  the  Act  not  presented  within  twelve  months  are 
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to  be  barred,  but  no  time  is  limited  for  making  payment  for 
the  lands.  The  surveys  have  been  extended  over  the  said 
lands,  and  the  various  occupants  have  presented  their  claims 
to  the  Register  and  Receiver,  which  have  been  adjudicated  in 
their  favor.  Those  adjudged  to  be  entitled  to  purchase  have 
not  taken  out  their  patents,  and  some  of  them,  it  is  alleged, 
and  not  denied,  have  expressed  an  intention  of  delaying  the 
procurement  of  patents  for  the  sole  reason  that  they  expect 
thereby  to  escape  taxation.  Whether  they,  or  any  of  them, 
have  paid  the  purchase  money  does  not  appear.  The  said 
occupants  and  claimants  refuse  to  give  in  or  return  their  claims 
try  the  possession  or  right  of  possession  of  said  lands  to  the 
Assessor  for  taxation.  The  Respondent,  who  is  the  Assessor  of 
the  County  of  Marin,  within  which  said  lands  are  situate,  has 
been  notified,  and  required  on  behalf  of  the  people,  to  assess 
such  property  interest  as  the  said  possessors  and  claimante 
have  in  said  lands,  or  the  possession  thereof,  in  such  manner 
as  is  required  by  law,  which  the  said  respondent  refuses  to  do. 
The  petitioners,  therefore,  ask  that  a  peremptory  mandate  be 
issued  commanding  said  respondent  as  Assessor  of  said  county 
"to  assess  all  claims  to,^*  or  '* possessions  of,'*  or  "rights  of 
possession  to,'*  or  "  ownership  of,*'  any  and  all  lands  upon  said 
Rancho  Bolsa  de  Tomales,  etc,  in  the  manner  required  by  the 
Revenue  Acts  of  this  State. 

If  the  said  occupants  and  claimants  have  any  property 
interest  of  any  sort  in  said  lands,  or  in  the  improvements 
thereon,  or  the  possession  thereof,  subject  to  taxation  under, 
the  revenue  laws  of  the  State,  it  is  clearly  the  duty  of  tiie 
respondent  to  make  the  assessment  in  the  mode  required  by 
law,  and  the  people  are  entitled  to  the  writ.  The  question  to 
be  determined,  therefore,  is,  have  said  occupants  and  claimants 
any  property  interest  subject  to  taxation  t 

Taxation  of  pre-emption  claim. 

If  any  of  the  occupants  and  claimants  have  paid  to  the 
proper  officer  of  the  United  States  the  purchase  money  for  the 
lands,  which  they  have  been  adjudged  to  be  entitled  to  pur- 
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y  chase,  in  pursuance  of  the  said  Act  of  June  ITth,  1864^  the 
(  lands  Qo  paid  for  are  clearly  subject  to  taxation  as  lands, 
although  the  patent  may  not  have  been  issued  By  the  pay- 
ment and  acceptance  of  the  purchase  money  the  claimant  has 
performed  everything  to  be  done  by  him,  and  the  purchase 
has  been  completed.  The  payment,  receipt  of  the  purchase 
money,  and  the  issuing  of  a  receipt  and  certificate  of  entry 
therefor,  constitute  an  entry  of  the  land.  The  contract  of 
purchase  is  executed  and  the  land  is  his,  and  no  longer  belongs 
to  the  Gbvemment.  ;The  conveyance  has  not  been  made,  but 
the  Government  of  the  United  States  only  holds  the  legal  title 
in  trust  for  the  purchaser.  The  land  no  longer  constitutes  a 
part  of  the  public  domain.  The  United  States  have  ceased  to 
have  any  proprietary  interest  in  it  It  is  henceforth  private 
property,  and  as  such  subject  to  taxation.  It  is  not  within 
the  provisions  of  the  Act  admitting  California  intp  the  Union 
prohibiting  taxation  of  the  public  domain.  This  U  settled  by 
judicial  decision.  (Owytme  v.  Ni^wnger,  16  O.  868;  Astrom 
V.  Hammond,  3  McLean,  108 ;  CarroU  v.  Perry,  4  McLean, 
26;  Ross  v.  Supervisors  OntagatUe  County,  12  Wis.  38;  Car- 
roll  Y.  Sajford,  3  Sow.  U.  S.  441.)  If,  then,  any  of  the 
claimants  have  paid  the  purchase  money  the  land  itself  is 
taxable. 

iut  it  does  not  appear  that  payment  has  been  made.  It 
will,  therefore,  be  necessary  to  cUscuss  questions  arising  upon 
the  hypothesis  that  the  right  to  purchase  specific  portions  of 
land  possessed  by  the  occupants  has  been  determined  in  their 
favor  but  ihsA  they  have  thus  far  neglected  to  pay. the  pur- 
chase money.  Have  the  occupants  acquired  any  proprietary 
interest — any  title,  legal  or  equitable,  to  the  land  by  virtue 
of  the  Act  (^  Congress  and  the  proceedings  under  it,  which 
can  be  subjected  to  taxation?  We  think  not  There  is  no 
contract  now  existing  between  the  United  States  and  the 
occupants  in  respect  to  those  lands.  There  is  no  proprietary 
interest  in  the  lands  vested  in  the  occupants  by  virtue  of  the 
statute,  and  the  acts  thus  far  performed  under  it  If  there 
were,  it  could  not  be  divested  by  a  repeal  of  the  Act  of  Con- 
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gress.  But  there  is  none.  There  is  simply  an  offer  on  the 
part  of  the  United  States  Gbvemment  to  sell  the  land  to  the 
possessors  at  the  date  of  the  rejection  of  the  claim  under  the 
Mexican  grant,  upon  their  paying  the  money;  and,  under  the 
law,  as  it  now  stands,  the  land  is  not  subject  to  entry  by  any 
other  party.  The  preference  is  given  to  the  occupant  when- 
eiver  he  chooses  to  comply  with  all  the  terms ;  and  the  tenn» 
yet  to  be  complied-  with  are  the  payment  of  the  money. 
Tiere  is  no  promise  on  the  part  of  the  United  States  to  sell 
upon  a  promise  on  the  part  of  the  occupants  to  pay,  or  to 
purchase,  and  no  promise  to  keep  the  offer  open  an  indefinite 
period  of  time,  till  it  suits  the  convenience  or  caprice  of  the 
occupants  to  pay  the  price.  One  promise  is  not  a  considera- 
tion for  another.  But  the  Government  says  you  may  pur- 
chase the  land  by  paying  the  money.  There  is  no  obligation 
on  the  part  of  the  occupants,  notwithstanding  they  have 
proved  up  their  claim,  to  take  the  land.  They  may  abandon 
it  to-morrow,  and  refuse  forever  to  pay  the  price.  There  is 
no  obligation  to  take  it,  and  the  Government  has  no  claim  or 
demand,  covenant  or  promise,  which  it  can-  enforce  against 
the  occupants,  who  now  have  the  right  to  purchase  under  the 
Act  Yet  the  occupants  are  dealing  with  the  Government  in 
the  character  of  a  proprietor  of  land  offering  to  sell  upon  the 
terms  of  payment  alone.  There  is  simply  an  offer  made  on 
one  side,  with  a  manifestation  on  the  other  side  of  a  desire  and 
intention  to  accept  it  at  some  future  time;  but  as  yet  no 
actual  acceptance  or  performance  of  the  conditions  necessary 
to  constitute  an  acceptance.  There  is  an  offer  to  sell  unre- 
voked, and  a  present  right  to  accept,  but  no  proprietary 
interest  vested  in  the  land.  Congress  could  at  any  time 
repeal  the  Act,  and  thereby  revoke  the  offer;  and  this  is 
liable  at  any  time  to  be  done,  if  the  settlers  do  not  within  a 
reasonable  time  perfect  their  inchoate  rights  by  paying  tho 
purchase  money. 

The  Supreme  Court  of  Mississippi  says  upon  this  point: 
''The  most  important  provision  of  the  law  still  remained  to 
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be  complied  with  —  the  land  was  to  be  paid  for.  The  deter- 
mination of  the  Commissioners  settled  nothing^  but  that  Mat- 
lock's representatives  had  a  right  to  buy  a  particular  tract  of 
land  if  they  wished  to  do  so.  A  mere  right  of  pre-emption  is 
not  a  title.  It  is  only  a  proffer  to  a  certain  class  of  persons 
that  they  may  become  purchasers  if  they  will.  Without 
payment,  or  an  offer  to  pay^  it  confers  no  equity.  It  is  only 
regarded  as  conferring  an  equity  when  the  party  has  consented 
to  accept  the  offer  by  payment^  or  by  claiming  the  benefit  9i 
the  law  in  the  proper  manner,  within  the  required  time.*' 
{Qra/nd  Ovif  B.  &  B.  Co.  v.  Brym,  8  Sm.  and  M.  268.  See, 
also,  Phelps  v.  Kellogg,  15  IlL  135;  Bower  v.  Highee,  9  Mo. 
261.) 

Withdrawal  of  land  from  pre-emption  right. 

In  cases  of  Hastings  v.  McGoogin,  27  Cal.  85,  and  Page 
V.  Hobbs,  lb.  483,  we  held  that  the  Act  of  Congress  of  March 
3d,  1863,  authorizing  certain  purchasers  under  Vallejo  to 
enter  the  lands  embraced  in  the  Suscol  Eancho,  within  one 
year  after  the  filing  of  the  surveys  and  plats,  withdrew  said 
lands  from  the  operation  of  the  general  pre-emption  laws,  and 
conferred  the  right  to  purchase  upon  a  particular  class  of 
persons  other  than  those  who  had  already  entered,  and  set  up 
claims  under  the  general  laws,  thereby  necessarily  assuming 
that  it  was  competent  for  Congress  to  thus  withdraw  them. 
The  question  was,  in  fact,  made  in  those  cases,  that  Congress 
had  no  power  to  withdraw  from  the  operation  of  the  general 
pre-emption  laws  those  lands  as  to  which  parties  had  taken 
the  preliminary  steps  in  pursuance  of  the  provisions  of  such 
general  law  to  acquire  a  pre-emption  right.  But  the  Court 
were  clearly  of  opinion  that  no  property  right  had  yet  vested 
—  that  there  was  no  contract  existing  between  the  claimant 
and  Government,  and  that  it  was  competent  for  Congress  to 
repeal  the  law  granting  pre-emption  rights,  or  to  withdraw 
any  particular  lands  from  the  operation  of  its  provisions,  and 
no  time  was  spent  in  discussing  the  question.  To  hold  other- 
wise would  be  to  hold  that  there  might  be  a  oontnust  without 
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eonsideratiosi,  and  without  being  mutually  obligatory  on  the 
parties  Since  those  decisions  were  rendered  the  Attomey- 
Qeneral  of  the  United  States,  in  a  carefully  prepared  opinion, 
written  at  the  request  of  the  Secretary  of  the  Interior  for  the 
guidance  of  his  department,  upon  this  precise  point  has 
expressed  similar  views.  He  says:  ^* According  to  the  view 
I  take  of  the  case  of  the  'Suscol  Banctio,'  stated  in  your 
letter  of  the  twenty-first  instant,  it  is  entirely  unimpOTtant  to 
determine  at  what  time  that  tract  became  (^en  to  settlement 
under  the  general  preemption  laws,  since,  in  my  opinion, 
Congress  had  full  power  to  dispose  of  the  lands  claimed  by 
settlers  under  the  preemption  laws  at  any  time  before  the 
proof  and  payment  required  by  those  laws  were  mada  The 
purpose  and  effect  of  the  Act  of  March  8,  1863,  were  to 
remove  from  entry  at  the  Land  Office  by  persons  claiming  to 
be  settlers  under  the  preemption  laws  all  the  lands  within 
the  limits  of  the  '  Suscol  Eancho  *  in  California  until  the  expira- 
tion of  twelve  months  after  the  return  of  the  public  surveys 
authoorieed  by  the  statute  to  be  extended  over  the  tract  of 
country  embraced  by  that  rancha  ♦  ♦  ♦  It  is  not  to  be 
doubted  that  settlement  on  the  public  lands  of  the  United 
States,  no  matter  how  long  continued,  confers  no  ri^t  against 
the  (jovemment.  It  only  gives  the  settler  imder  the  pre- 
Smption  laws  a  right  to  enter  the  land  occupied  and  improved 
when  it  is  open  to  sale,  and  when  he  has  complied  with  the 
condition  as  to  proof  of  settlement  and  improvement  and  pay- 
ment of  the  consideration  prescribed  by  the  statute.  It  is 
compliance  with  these  conditions  that  alone  vests  an  interest 
in  the  land.  The  land  continues  subject  to  the  absolute  dis- 
posing power  of  Congress  until  the  settler  has  made  the 
required  proofs  of  settlement  and  improvement  and  has  paid 
the  requisite  purchase  money.  Before  those  steps  are  taken 
for  the  designation  and  assertion  of  his  claim,  Congress  may 
at  any  time  intervene,  and  either  except  the  land  from  entry, 
location  or  appropriation,  or  dispose  of  it  by  grant  to  other 
parties.  Before  proof  and  payment  are  made  the  only  right 
whieb  a  settler  has  b  in  inchoate  right  of  entry.*    Whm  proof 
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and  payment  are  dnij  made  his  right  of  entry  beoinnes  choate^ 
and  he  acquires  (perhaps  even  before  entry)  a  vested  interest 
in  the  land.  The  question  may  be  a  dedicate  one,  whether 
Congress  can  impair  a  vested  right  of  entry;  but  there  is  no 
doubt  that  before  the  settler  has  taken  the  steps  neces^ry  to 
convert  the  privilege  of  preemption  into  a  vested  right  of 
entjy,  by  establishing  the  fact  of  his  settlement  and  paying 
the  purchase  in  the  manner  prescribed  by  law.  Congress  has 
absolute  power  to  place  the  land  beyond  the  operation  of  the 
statutes  under  which  the  settlement  was  made.  *  •  *  I 
have  already  said  that  a  settler,  under  the  preemption  laws, 
acquires  and  can  acquire  no  vested  interest  in  the  land  he 
occupies  by  virtue  simply  of  settlement;  and  that  no  vested 
interest  is  obtained  until  after  the  settler  has  taloen  all  the 
legal  steps  necessary  to  perfect  an  entry  in  the  Land  Office. 
Before  such  steps  are  taken  he  has  nothing  but  a  contingent 
personal  privilege  to  become,  without  competition,  the  first 
purchaser  of  the  property,  which  he  may  never  exercise  or 
which  he  may  waive  or  abandon.  During  the  interval 
between  the  institution  of  the  settlement  and  the  establish- 
ment of  the  claim  by  proof  and  payment  of  the  consideration 
nominated  in  the  law.  Congress  has  power  to  diq>08e  of  the 
land  at  its  pleasure.  It  may  recall  the  privilege  previously 
conferred  or  invest  any  one  edse  with  the  same  privilege,  or  it 
may  make  an  absolute  grant  of  the  land  to  other  parties,  with 
or  without  consideration.  There  is  no  constitutional  objec- 
tion to  the  exercise  by  Congress  of  any  power  over  Ae  land 
after  settlement  made,  but  before  right  of  entry  has  been 
perfected,  that  it  was  competent  to  exerdse  before  the  land 
was  thrown  open  to  preeinption.*'  (Opinion  of  Attorney- 
General  Speed,  May  26th,  1866.) 

Similar  views  have  been  expressed  by  some  of  his  prede- 
cessors. Although  the  opinions  of  the  Attorneys-General  are 
not  of  controlling  authority,  yet,  in  view  of  their  ration  to 
the  General  Government  and  the  nature  of  their  duties^  they 
are  regarded  as  having  a  quasi  judicial  cfaaraeter  and  oititled 
to  great  respeot    But  independent  of  these  oonsideratimia, 
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we  believe  the  condusionft  of  the  Attomey-Oeneral  to  be 
based  on  solid  ground.  We  know  of  no  judicial  decision, 
either  in  the  State  or  Federal  Courts,  holding  or  intimating  a 
contrary  view.  Lytle  v.  State  of  Arkansas,  9  How.  333,  has 
been  sometimes  cited  as  the  case  supposed  most  strongly  to 
indicate  a  different  riew ;  but  there  is  nothing  in  it  to  suj^ort 
the  position.  Mr.  Justice  McLean,  it  is  true,  remar£s  that 
^  the  claim  of  a  pre-emption  is  not  that  shadowy  right  which 
by  some  it  is  considered  to  be."  But  this  was  said  with  refer^ 
ence  to  the  facts  of  that  case,  and,  he  immediately  adds, 
**  until  sanctioned  by  law  it  has  no  existence  as  a  substantive 
right.  But  when  covered  by  law,  it  becomes  a  legal  right, 
subject  to  be  defeated  only  by  a  failure  to  perform  the  oondi* 
tions  annexed  to  it."  (Page  333.)  In  that  case  the  pre-emption 
daim  was  ^'covered  by  the  law,"  at  the  time  when  another 
party  located  upon  it,  and  the  settler  claiming  a  pre-emption 
had  a  right  then  subsisting.  The  Act  of  May  29th,  1830, 
gave  a  pre-emption  right  '^^to  every  occupant  of  the  public 
land  prior  to  the  date  of  the  Act,  and  who  had  cultivated  any 
part  thereof  in  the  year  1829."  (Page  315.)  On  the  15th 
of  June^  1832,  ^^Oongress  passed  an  Aet  granting  one  thou- 
sand acres  of  land  to  the  Territory  of  Arkansas,  contiguous  to 
and  adjoining  the  Town  of  Little  Bock,  for  the  erection  of  a 
Court  House  and  Jail  at  Little  Bock."  (318.)  Subsequently 
on  the  14th  of  July,  1832,  Congress  passed  anothei;  Act, 
giving  to  persons  who  were  entitled  to  a  pre-emption  under 
the  Act  of  1830,  but  who  had  not  been  able  to  enter  the 
same  within  the  time  limited,  because  the  towndiip  plats  had 
not  been  made  and  returned,  one  year  from  the  return  of  the 
plats  within  which  to  enter  said  lands  upon  the  same  terms 
and  conditions  as  were  prescribed  by  the  Act  of  1830.  Cloyes 
was  one  of  the  parties  embraced  within  the  terms  of  the  Acts 
of  1830,  and  July  14:th,  1832.  He  had  taken  all  the  steps 
he  could  take  to  secure  his  pre-emption  rights  to  the  land  in 
question  before  the  location  of  the  lands  for  a  Court  House 
by  the  Gk)verDor  under  the  A^  of  June  15th,  1832,  but  the 
Qovemor,  disregarding  his  pre-emption  right,  located  a  part 
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of  the  grant  to  the  State  of  Arkansas  on  the  land  claimed  by 
Clojes.  Now  in  this  case  there  was  no  r^eal  of  the  Act  of 
1830,  which  was  continued  in  force  by  the  Act  of  July  14th, 
1832,  and  the  land  upon  which  Cloyes'  pre-emption  right  had 
attached  was  not  withdrawn  or  attempted  to  be  withdrawn 
from  the  operation  of  those  Acts.  On  the  contrary  they 
were  in  full  force  and  covered  and  protected  the  pre-emption 
right,  and  the  right  was  still  subsisting  when  the  Gk>Temar 
located  upon  it  The  Act  of  June  15th,  1832,  did  not  pur- 
port to  grant  to  the  State  of  Arkansas  the  specific  land 
claimed  by  Cloyes,  or  authorize  a  location  upon  that  specific 
tract  of  land.  It  simply  granted  one  thousand  acres  to  be 
located  ^'contiguous  to  and  adjoining  the  Town  of  Little 
Bock."  But  the  location  was  left  open  to  be  made  by  the 
Grovemor  on  any  land  subject  to  be  located,  and  of  courae 
upon  such  lands  as  had  not  already  been  appropriated  under 
other  Acts  still  in  force  and  no  other.  There  is  no  inconsis- 
tency between  the  Acts,  and  the  Oourt  held  that  the  Act 
should  not  be  so  construed  as  to  authorize  a  location  widch 
would  interfere  with  the  pre-emption  of  Cloyes.  All  the 
Acts  were  so  construed  that  they  could  stand  together,  and 
each  have  effect.  It  is  simply  the  case  of  two  parties  entitled 
to  make  a  location  at  the  same  time,  and  the  party  who  first 
locates  and  follows  up  his  claim  in  the  mode  prescribed  ac- 
quires the  right  to  enter  the  specific  tract  of  land  as  against 
the  party  who  makes  a  subsequent  selection  of  the  same  land. 
This  is  all  there  is  of  the  case.  There  is  not  the  remotest  inti- 
mation that  any  proprietary  interest  in  the  land,  which  could 
not  be  affected  by  subsequent  legislation^  vested  in  Cloyes 
before  payment  of  the  purchase  money. 

From  these  considerations  it  is  clear  to  our  minds,  that  no 
proprietary  interest  in  the  lands  within  the  Rancho  Bolsa  de 
Tomales  vested  in  the  several  occupants  as  against  the  United 
States  by  virtue  of  the  Act  of  June  I7th,  1^64,  and  the  pro- 
ceedings under  it.  It  follows  that  no  property  which  can  be 
subjected  to  taxation  was  therdby  acquired  by  aubh  occupants. 
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ITo  taxable  interest  was  acquiied  under  the  Act  which  ihey  did 
not  before  possess. 

Public  domain  of  the  United  States  exempt  from  taxation. 

The  land  itself  is  clearly  not  taxable^  for  that  belongs  to  the 
United  States.  The  United  States  is  the  sole  proprietor," 
holding  the  entire  proprietary  interest  whether  legal  or  equi- 
table. It  is  a  part  of  the  public  domain  of  the  United  States, 
and  as  such  exempt  from  taxation  under  the  compact  con- 
tained in  the  Act  of  Congress  of  September  9th,  1850,  admit- 
ting  California  into  the  Union.  (HoZZ  v.  Bowling,  18  Cal. 
621 ;  People  v.  Morrison,  22  CaL  77.) 

Improvem,ents onpuhliclaridsliahleio  he  assessed  for  taxoHofu 

But  the  occupants  have  erected  improvements  upon  the 
land,  and  have  been  in  the  exclusive^  adverse  possession  and 
enjoyment  of  both  the  land  and  improvements,  for  a  period  of 
from  six  to  more  than  ten  years;  and  they  are  still  in  the 
posseesion  and  enjoyment  of  said  land  and  improvements,  and 
exercising  acts  of  dcnninion  over  tliem.  Does  this  relation  to 
the  land  disclose  any  interest  subject  to  taxation!  The  pos- 
session itself  of  the  public  lands  and  the  improvements  thereon, 
whether  by  naked  trespassers^  or  those  who  claim  in  addition 
a  right  of  pre-emption,  as  to  everybody  except  the  United 
States,  have  always  in  California,  and  in  most,  if  not  all  of  the 
new  States,  been  r^arded  as  valuable  property  interests. 
The  transfers  of  such  possession  and  improvements  have  always 
been  held  to  constitute  a  valuable  consideration  for  a  promise. 
The  possessors  often  derive  and  enjoy  large  revenues  from 
them.  Contracts  for  such  possession,  and  rights  growing  out 
of  them  are  constantly  recognized,  protected  and  enforced  by 
the  Courts,  and,  in  this  State,  a  very  large  share  of  the  litiga- 
tion in  the  Courts  maintained  by  means  arising  from  taxation 
grows  out  of  this  very  class  of  rightsi.  Tlie  possession  and 
interest  of  the  possessors,  whatever  they  may  be,  are  con- 
stantly sold  under  execution,  and  under  judgments  foreclosing 
mortgages,  and  other  liens,  and  the  purchasers  are  put  in  pos- 
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session,  and  protected  in  die  enjoyment  of  the  rights  thns 
acquired.  Such  possession  of  the  public  lands,  and  the  im- 
provements put  upon  them,  are^  therefore^  reoognized  and 
protected  as  a  valuable  species  of  property  in  the  posseesor. 
The  Legislatures  of  this  and  other  States  have  also  in  various 
statutes  recognized  these  possessions  as  a  species  of  property. 
In  Tvxney  v.  Saunders,  4  Scanu  581,  the  Court  say:  '^In 
determining  whether  this  demurrer  wbb  well  taken,  it  is 
proper  that  we  should  first  inquire  whether  a  person  in  pos- 
session of  and  entitled  to  a  pre-emption  to  a  tract  of  public 
land,  has  such  an  estate  in  the  premises  as  to  secnre  a  lien  to 
a  mechanic,  for  erecting  buildings  thereon,  under  a  oontract 
with  the  person  thus  in  possession.  We  are  clearly  of  opinion 
that  he  has.  The  Legislature  has  wisely  seen  fit  to  pass  a 
viuriety  of  Acts  recognizing  and  affecting  the  interests  in  these 
possessions  of  the  occupants  of  the  public  lands.  The  General 
Government  still  retains  the  title  to  a  large  pToportion  of  the 
land  in  many  of  our  populous  and  wealthy  counties^  on  which 
are  permanent  improvements  of  great  intrinsic  value,  and 
ihence  the  necessity  of  passing  laws  adapted  to  property  thna 
peculiarly  situated.  To  allow  a  class  of  persons  to  hold  and 
enjoy  large  fortunes  beyond  the  reach  of  their  creditors  was 
too  shocking  to  a  sense  of  justice  to  allow  it  to  pass  unnoticed 
by  the  Legislature,  and  oonsequentiy  it  has,  by  repeated  Acts, 
treated  these  improvements  as  the  proper  subjects  of  tranefer 
and  ownership.  They  are  made  sufficient  consideration  for 
contracts  and  promises.  Lands  thus  owned  and  occupied  are 
treated  as  proper  subjects  for  actions  of  trespass,  forcible  entiy 
and  detainer,  forcible  detainer  and  ejectment;  and,  indeed, 
they  are  throughout  treated  as  the  property  of  the  individuals 
possessing  them,  and  as  such  they  are  subject  to  the  omtrol 
and  disposition  of  the  law,  so  far  as  the  occupant  is  concerned, 
as  much  as  if  he  owned  the  fee  —  except,  however,  that  no 
disposition  can  be  made  of  them  so  as  to  affect  in  any  way  a 
title  which  may  be  derived  from  the  United  States.  In  cases 
of  ejectment  for  these  claims  it  is  only  necessary  for  the  plain 
tiff  to  deduce  a  regular  title  from  tiie  first  occupant  (unless 
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his  claim  has  been  abandoned,)  who  is  considered  as  the  foun- 
tain of  his  title,  which  will  prevail,  tinless  opposed  by  a  Qoy' 
ermnent  title,  when  it  vanishes.  Upon  such  titl<!6  depend  the 
security  of  extensive  plantations,  and  some  of  the  largest 
manufactories,  mills  and  machinery  in  the  State.  Such  is  the 
situation  of  many  populous  villages  and  flourishing  towns." 

These  observations  are  equally  applicable  to  the  condition 
of  things  in  this  State.  (See  also  Delaimay  v.  Burnett,  4 
Qilm.  492;  Piersan  v.  David,  1  Clarke,  Iowa,  26;  Bush  v, 
Marshall,  6  How.  U.  S.  291 ;  Thredgill  v.  PirUard,  12  How. 
36.)  These  possessions,  then^  are  recognized  as  a  species  of 
property  subsisting  in  the  hands  of  the  citizen.  It  is  not  the 
land  itself,  nor  the  title  to  the  land,  nor  is  it  the  identical 
estate  held  by  the  United  States.  It  is  not  the  pre-emption 
right,  but  is  the  possession  and  valuable  use  of  the  land  sulv* 
sisting  in  the  citizen.  Why  should  it  not  contribute  its  prope^ 
share,  according  to  the  value  of  the  interest,  whatever  it  may 
be,  of  the  taxes  necessary  to  sustain  the  Qovenunent  which 
recognizes  and  protects  it  t 

Possessory  right  to  a  mimng  claim  liable  to  taxatiotL 

In  the  Stale  y*  Moore,  12  Cal.  56,  it  is  held  that  the  posses- 
sory right  in  a  mining  claim  is  subject  to  taxation,  and  that 
such  possession  is  not  within  the  provision  of  the  Act  admit- 
ting California  into  the  Union,  which  provides  that  the  State 
of  California  '^  shall  never  lay  any  tax  or  assessment  of  any 
description  whatever  upon  the  public  domain  of  the  United 
States.*'  If  that  case  was  correctly  decided  it  must  govern 
this,  for  there  can  be  no  ^distinction  taken  between  the  posses- 
sion of  a  mining  claim  upon  the  public  lands,  and  the  posses- 
sion of  a  claim  for  agricultural  purposes.  The  mining  land 
£nd  agricultural  lands  equally  belong  to  the  Ulnited  States, 
«nd  constitute  a  part  of  the  public  domain.  In  the  subsequent 
cases  of  Hall  v.  Dowling,  18  Cal.  620,  and  People  v.  Morrison, 
SS  Cal.  80,  this  question  did  not  arise,  and  although  the  ques- 
tioilt  was  alluded  to  in  the  latter  case,  it  was  expressly  stated 
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bj  one  of  the  Justices  that  the  Court  did  not  intend  to  pass 
upon  it.  There  are,  nevertheless,  expressions  in  the  opinions, 
which  seem  to  be  inconsistent  with  the  point  decided  in  the 
State  V.  Moore.  ^NTotwithstanding  these  intimations  to  the 
contrary,  after  a  careful  examination,  we  fed  constrained  to 
concur  in  the  point  decided  in  the  latter  case.  Domain,  as 
defined  by  Burrill,  is  ^^the  ownership  of  land;  immediate  or 
absolute  ownership;  paramount  or  ultimate  ownership;  an 
estate  or  patrimony  which  one  has  in  his  own  right;  land  of 
which  one  is  absolute  owner;  the  public  lands  of  a  State  are 
frequently  termed  the  public  domain,  or  domain  of  the  State." 
(Burr.  Law.  Die,  Title  Domain.")  These  definitions  are  suffi- 
ciently accurate  and  comprehensive  for  the  present  purpose. 
If  we  take  ^^  ownership  of  land,"  as  the  proper  definition,  then^ 
the  ^^  public  domain/'  which  is  not  to  be  taxed,  is  the  public 
ownership  of  the  lands  —  that  is  to  say,  the  ownership  of,  or 
property  in  the  lands  existing  in  the  United  States.  But  it  is 
not  proposed  to  tax  that.  If  we  take  ^^  an  estate  or  patrimony 
which  one  has  in  his  own  right''  as  the  definition,  the  '^ public 
domain"  not  to  be  taxed  would  be,  the  estate  or  patrimon^y 
which  the  United  States  have  in  their  own  right,  and  we  .come 
to  the  same  thing.  This  is  not  what  it  is  proposed  to  tax. 
Or,  if  we  take  land  of  which  one  is  absolute  owner  as  the 
definition,  the  public  domain  of  the  United  States  is  the  land 
of  which  the  United  States  is  owner,  and  this  is  not  what  it  is 
proposed  to  tax.  The  relation  of  the  United  States  to  llie 
public  lands  since  the  admission  of  California  into  the  Union 
is  simple  proprietary  —  that  of  an  owner  of  the  lands  like  any 
citizen  who  owns  lands,  and  not  that  of  municipal  sovereignty. 
(State  of  Minnesota  v.  Bachelder,  S  Minn.  284 ;  Camp  v.  SmW^, 
2  Minn.  155;  Stockdale  v.  Treasurer  of  Webster  County,  13 
Iowa,  538.) 

Idmitations  upon  (he  right  of  a  Stale  to  tax  property  io  he 
strictly  construed. 

Had  it  not  been  for  the  stipulation  to  the  contrary  indie 
Act  of  admission,  the  United  States  might  have  beem  required 
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to  pay  taxes  on  the  land  owned  by  it,  situate  within  the  limits 
of  California,  like  any  other  proprietor  of  lands;  and  it 
appears  to  ns  manifest  that  it  was  to  guard  against  any  such 
possible  claim  on  the  part  of  the  State  of  California  that  the 
provision  was  inserted  in  the  Act  of  admission.  The  General 
Government  sought  to  protect  its  own  property,  its  own  inter* 
ests,  and  not  that  of  the  citizens  of  California.  Congress  could 
never  have  intended  by  the  introduction  of  the  provision  under 
consideration  to  interfere  with  the  sovereign  power  of  the 
State  of  California  ovier  its  citizens,  or  over  the  property  of  its 
citizens.  This  provision  can  have  full  effect  by  confining  its 
operation  to  •an  exemption  of  the  property  interest  of  the 
General  Government  itself,  and  it  cannot  be  construed  to  limit 
the  exercise  of  a  sovereign  power  of  the  State  over  a  citizen, 
or  any  property  of  a  citizen,  ludess  the  intention  to  so  limit  it 
is  clearly  expressed.  Such  limitations  upon  the  sovereign 
])Owers  of  a  State  must  be  strictly  ponsbrued.  They  are  not 
to  be  extended  by  doubtful  implications  beyond  the  manifest 
import  of  the  language. 

These  possessions  subsist  in  the  citizen  and  ofteli  yield  largo 
revenues,  especially  in  this  State.  In  fact,  in  a  very  consider- 
able porti<«  of  ike  State  a  large,  if  not  the  larger,  part  of  the 
incomes  of  the  citizens  are  derived  from  these  sources.  They 
exist  wholly  independent  of  pre-emption  laws,  -  wi1]ioat  any 
pre-emption  right  or  intention  to  claim  such  right,'  and  always 
anterior  to  the  existence  of  those  rights.  The  preemption 
right  is  not  the  possession,  although  it  may  be^  and  wjien  it* 
exists  at  all,  is  based  upon  a  possession.  These  poiaaessions, 
as  before  stated,  are  recognized  and  protected  as  property  by 
the  Legislature  in  many  instances,  and  by  the  Courts  and  the 
[>eople  always.  And  this  property  is  property  in  the  =  citizen 
or  inhabitant  having  possession,  and  not  m  the  United  States. 
This  property,  so  recognized  and  protected,  in  our  judgment 
ifi  clearly  not  exempt  from  taxation  under  the  clause  in  the 
Act  of  Congress  September  9th,  1850,  exempting  the  pub- 
lic domain  of  the  United  Statee  from  taxation.  The  public 
domain  of  the  United  States  and  this  species  of  property :  oif^ , 
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the  citizen  in  the  possession  of  the  public  lands  are  in  no 
respect  identical.  It  is  only  the  property  interest  of  Uie  citi- 
zen that  can  be  taxed  or  affected  by  a  tax  sale.  The  title  of 
the  Government,  the  land  itself,  cannot  be  affected,  nor  mil 
any  title  that  may  hereafter  be  derived  from  die  Qovemnient 
be  affected. 

It  is  claimed  that  the  property  in  question  in  this  proceed- 
ing is  within  the  exception  of  the  fourth  section  of  the  Revenue 
Act  of  1861,  as  amended  by  the  Act  of  April  2d,  1866,  and  is, 
therefore,  exempt  from  taxation  under  the  Act  The  fourth 
section,  as  thus  amended,  provides  that  the  following  property 
shfaU  be  exempt  from  taxation: 

"  First  —  All  property,  real  or  personal,  exempt  from  taxa- 
tion by  the  Constitution  of  th&  United  States  or  the  Act'  of 
September  9, 1860,  admitting  this  State  into  the  Union,  or  any 
law  of  Ckmgress  passed  in  pursuance  of  said  Constitution. 

'^Second  —  All  lands  and  all  property,  real  or  personal, 
belonging  to  the  United  States  or  this  Stata^  (Laws  1866, 
p.  808,  Sec.  4.) 

But  these  provisions  are  no  broader  than  the  proiriflions  of 
the.  Act  of  Congress  already  discussed,  and  are  only  intended 
to  give  (effect  to  those  provisions  and  protect  the  property 
interest  of  the  United  States  from  taxation. 

Are  the  interests  of  these  occupants  embraced  within  the 
other  provisions  of  the  Revenue  Act?  Section  four  provides 
that  ^^  all  property,  both  real  and  personal,  of  every  kind, 
nature  and  description  whatever,  within  tiiis  State,  whether 
owned  by  individuals  or  by  corporations,  and  whether  its 
owner  be  a  resident  or  non-resident  of  this  State,  shall  be 
liable  to  taxation,  subject  to  the  ex^nptions  hereinafter  speci- 
fied."    (Laws  1866,  p.  803,  Sec  4.) 

Section  five  provides,  that  ^'  the  term  real  estate,  whenever 
used  in  this  Act,  shall  be  deemed  and.  taken  to  mean  and 
include  the  ownership  of,  or  claim  to,  or  possession  of,  or  right 
of  possession  to,  any  land  within  the  State ;  and  the  claim  by, 
or  possession  of  any  person,  firm,  corporation,  association,  or 
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company,  to  any  land,  shall  be  listed  under  the  head  of  real 
estate.  The  term  personal  estate,  whenever  used  in  this  Act, 
shall  be  deemed  and  taken  to  mean,  and  it  is  hereby  declared 
to  mean  and  include  *  *  *  all  houses,  buildings,  fences, 
ditches,  structures,  erections,  or  other  improvements^  built  or 
erected  upon  any  land,  whether  such  land  be  private  property 
or  the  property  of  the  State^  or  of  the  United  State&''  (Laws 
1861,  p.  421,  Sec  6.) 

How  improvements  on  public  lands  should  he  assessed. 

Thus,  we  see,  that  all  property  of  every  kind,  nature  and 
description,  both  real  and  personal,  with  certain  specified  ex- 
ceptions,  is  to  be  taxed.  We  have  before  seen  that  the  posses- 
sions and  claims  of  occupants  of  the  public  lands  is  a  species  of 
property,  having  a  real  substantial  and  saleable  value,  and  many 
of  them  a  very  great  value;  and  this  Act  further  expressly 
declares  the  possession  of  land  to  be  property  for  the  purposes  of 
taxation,  and  that  the  claim  by,  or  possession  of  any  person, 
etc.,  shall  be  listed  imder  the  head  of  real  estate.  It  should 
doubtless  be  listed  as  ^^the  possession,  interest  and  claim  of 
A.  B.  of,  in  and  to  the  tract  of  land  described  as  follows,'' 
etc,  giving  the  appropriate  description  of  the  land.  And 
the  value  of  the  possessory  right  should  be  set  down  and  not 
the  value  of  the  land  itself.  But  the  value  should  be  estimated 
upon  the  same  principles  as  the  value  of  other  property  is 
estimated.  We  think  the  possessory  interests  of  the  settlers  on 
the  lands  in  question  clearly  embraced  within  the  terms  of  the 
Bevenue  Act^  and  not  included  in  the  exceptions,  and  that  it 
was  the  duty  of  the  Assessor  of  Marin  County  to  enter  them 
upon  his  lists. 

A  peremptory  mandate  is  therefore  awarded  in  pursuance 
of  the  prayer  of  the  petitioner. 

Mr.  Justice  Shaftks,  being  interested  in  the  question,  did 
not  partioipate  in  the  decision. 
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JAMES  CROOK  v.  WILLIAM  K.  IS'ORSYTH: 

BcBDaif  or  PBOor  in  Actioh  to  UEfnmuum  Aotbrss  Cl^im. —  In  an  nctlon 
brought  hy  one  In  potaeMton  of  land,  to  try  and  determine  an  adverae  daim 
aet  up  by  one  out  of  poaaesaion,  when  the  complaint  avera  that  the  defendant 
aeta  up  an  adyerae  claim  without  atatlng  what  It  la,  and  the  anawer  admlta 
plalntlfTa  posaeaalon,  «.nd  aeta  up  the  particulara  of  the  defendant* a  al- 
leged title,  the  burden  of  proof  la  eaat  upon  the  defendant 

Raw  Tbial  WHBir  thmbm  xa  CoxfrucT  in  Tmtimoht* — A.  new  trial  will  not  b^ 
granted  where  there  la  a  conflict  in  the  teatlmony,  and  where  there  la  a  cop 
fllct  In  the  teatlmony  of  the  party  applying  for  a  new  trial.  It  la  the  more 
fiital. 

Appeai.  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  complaint  averred  that  the  plaintiff  was  the  owner  and 
in  posseBsion  of  a  lot  of  land  in  San  Francisco,  and  that  the 
defendant  claimed  some  estate,  title,  or  interest  in  it  adverse 
to  plaintifF,  but  that  the  daim  was  void  and  the  defendant 
had  no  estate,  or  title,  or  interest  in  the  land,  and  prayed  that 
the  defendant  be  compelled  to  set  forth  the  nature  of  his  claim, 
and  that  it  be  adjudged  void,  etc 

The  answer  admitted  plaintiff's  possession,  and  set  up  title 
in  defendant,  alleged  to  have  been  acquired  by  virtue  of  a 
Constable's  sale  to  defendant's  grantor,  made  by  virtue  of  an 
execution  issued  on  a  Justice's  judgment. 

Plaintiff  had  judgment,  and  defendant  appealed  from  an 
order  denying  a  new  trial  and  from  the  judgment. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

P.  Q.  Buchan,  for  Appellant 

Tod  Bohinson,  and  /.  J2.  Jarboe,  for  Respondent 

By  the  Court,  Shaftbb,  J.: 

A  new  trial  was  asked  for  below  on  the  ground  of  the  in- 
sofficiency  of  the  evidence  to  justify  the  deciraon  of  the  Court 
on  the  merits. 

The  burden  of  proof  under  the  issues  joined  was  upon  the 
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^iefendant,  i^d  his  testimony  was  so  far  inconsistent  with  itself 
that  the  Court,  acting  advisedly,  could  not,  in  our  judgment, 
have  come  to  any  other  conclusion  than  it  did.  There  was  a 
conflict  in  the  testimony,  and  it  was  all  the  more  fatal  for 
being  intestine. 
Judgment  affirmed. 

Mr.  Justice  Sandsbsov  expressed  no  opinion. 


CHARLES  CROCKER  v.  EZRA  WOLSON,  TmiAsinaBE  ov 
THE  County  of  Saojumxnto. 

Bonds  issdvd  bt  Sacbamwito  Gountt  to  thb  Csntbal  Pacific  Rin.iOiOP 
CoicPANT.—  The  '*  Interest  tax  "  collected  under  the  Act  of  AprU  25th»  186S, 
to  anthorfse  the  CItj  and  County  of  Saeratnento  to  snbwrlhe  to  the  capital 
•tock  of  the  Central  Padflc  Ballroad  Companj,  rauit  be  paid  out  solely  tor 
Interest  on  the  honds  issued  under  said  Act,  and  for  ths  rademptloo  of  the 
same. 

Duty  or  Tubas  imsit  or  Sacbamsnto  County.^—  It  Is  the  duty  of  the  Treasurer 
of  Sacramento  County  to  advertise  for  proposals  for  the  isdemptton  of  bonds 
Issued  to  the  Central  Pacific  Railroad  Company,  wheneTsr  thera  are  two  thou- 
sand dollars  or  upward  remaining  of  the  ** Interest  tax"  after  pajmant  of 
the  Interest  then  due. 

This  action  was  commenced  in  the  Supreme  Conrb 

July  Ist,  1866,  the  Treasurer  of  Sacramento  County  had  in 
his  hands  about  twenty-five  thousand  dollars  which  was  oolr 
lected  on  the  special  tax  called  the  '^  Railroad  Interest  Tax,'' 
provided  for  in  the  sixth  section  of  the  Act  of  April  25th, 
1863,  authorizing  the  City  an4  County  of  Sacramento  to  suh^ 
scribe  to  tiie  capital  stock  of  the  Central  Pacific  Railroad.  It 
required  only  twelve  thousand  dollars  of  this  money  to  pay 
the  interest  on  the  bonds  which  fell  due  July  Ist,  1866.  The 
plaintiff  was  the  owner  of  thirty  of  the  bonds,  and  claimed 
that  it  was  the  duty  of  the  Treasurer  to  advertise  for  proposals 
for  the  redemption  of  bonds  with  the  surplus  of  the  money 
after,  paying  the  July  interest  The  Treasurer  refused  to 
advertise,  and  claimed  the  right  to  transfer  the  surplus  to  the 
Redeni])fion  Fund  of  the  county,  by  virtue  of  the  thirty-eighth 
section  of  an  Act  entitled  "an  Act  providing  for  the  go\^  m- 
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ment  of  the  ComLtj  of  Saoaramento/'  approved.  April  25th, 
1863. 

The  plaintiff  applied  for  a  writ  of  mandate  to  compel  the 
Treasurer  to  advertise  for  proposals  to  redeem  bonds  issued  to 
the  railroad  company^  and  to  redeem  the  same  if  there  were 
any  proposals. 

E.  B.  Crocker,  for  Plaintiff. 

The  seventh  section  of  the  Act  of  April  25th,  1863,  relating 
to  these  bonds,  requires  that  "  whenever,  at  any  time  after  the 
payment  of  or  providing  for  the  July  interest  on  said  bonds, 
there  shall  be  in  the  Railroad  Fund  a  sum  of  two  thousand 
dollars  or  upwards  remaining  after  the  payment  of  the  interest 
then  due  on  said  bonds,  the  Treasurer  of  said  city  and  county 
skdU  advertise,  etc^  for  sealed  proposals  for  the  redemption  of 
said  bonds/'  etc 

The  requirement  in  this  case  is  plain  and  specific  There 
is  no  room  for  doubt  as  to  its  meaning. 

But  the  defendant  claims  that  this  plain  command  is  over- 
ruled by  the  terms  of  the  preceding  section,  and  that  he  is 
under  no  obligation  to  redeem  any  bonds  until  1873. 

Section  6  provides  merely  that  the  Board  of  Supervisors 
shall  yearly  '^  levy  a  special  tax,  to  be  styled  ihe  Railroad 
Interest  Tax,  sufficient  to  raise  the  amount  of  interest  required 
to  be  paid  each  year  on  said  bonds  issued  under  this  Act,  and 
on  and  after  the  year  1873,  an  additional  amount  sufficient  to 
pay  five  per  cent  of  the  principal  of  said  bonds,'*  which  tax 
when  levied  and  collected  is  to  be  "  paid  to  the  County  Treas- 
urer, to  be  kept  by  him  as  a  special  fund  to  be  called  the 
Railroad  Fund,  to  he  paid  out  solely  in  payment  of  the  interest 
on  said  bonds  and  the  redemption  of  said  bonds/' 

This  section,  instead  of  qualifying  section  seven,  confirms 
it.  Instead  of  conflicting,  both  are  harmonious.  The  mean- 
ing of  section  six  is  perfectly  plain.  There  is  but  one  tax  and 
but  one  fund  spoken  of» 
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JET.  H.  Hartley,  for  Defendant,  argued  that  the  Act  referred* 
to  did  not  contemplate  any  payment  of  principal  on  the  rail- 
road bonds  until  1873,  and  that  the  thirty-eighth  section  of 
the  Act  of  April  25th,  1868,  (Laws  of  1863,  p.  503,)  which 
provided  that "  if  at  the  close  of  any  fiscal  year,  or  on  the  first 
Monday  of  any  June,  September,  or  December,  there  shall  be 
any  moneys  remaining  in  any  special  fund,  excepting  the 
School  Fund,  and  the  several  road  fxmds,  after  all  claims 
{^gainst  such  fund  have  been  paid^  or  sufficient  money  is  set 
apart,  such  moneys  shall  be  transferred  to  the  Kedemption 
Fund,''  required  ^e  Treasurer  to  transfer  the  surplus  in  the 
interest  tax  to  the  General  Fund. 


By  the  Court,  Sawteb,  J.: 

There  can  be  no  doubt  that  the  '^Kailroad  Interest  Tax,'' 
collected  under  section  six  of  the  Act  of  April  25th,  1863,  to 
authorize  the  City  and  County  of  Sacramento  to  subscribe  to 
the  capital  stock  of  tlie  Central  Pacific  Railroad  Company, 
(Laws  1863,  p.  449,)  when  collected,  constituted  a  part  of  the 
^*  Special  Fund,  to  be  called  the  Kailroad  Fund/'  to  be  paid 
out  solely  in  payment  of  the  interest  on  said  bonds,  and  the 
redemption  of  said  bonds;  or  that,  under  the  provisions  of 
section  sevoi  of  said  Act,  "Whenever,  at  any  time  after 
the  payment  of,  or  providing  for  the  July  interest  on  said 
bonds,  there  shall  be  in  the  Kailroad  Fund  a  sum  of  two  thou- 
sand dollars,  or  upward,  remaining  after  the  payment  of  the 
interest  then  due  on  said  bonds, 'it  is  duty  of  ihe  Treasurer 
of  said  city  and  county  to  advertise  ♦  ♦  ♦  for  sealed  propo- 
sals for  the  redemption  of  said  bonds,''  in  all  respects  as 
therein  provided.  The  language  of  that  section  it  too  plain 
to  admit  of  a  plausible  argument  in  favor  of  any  other  oon- 
struction* 

If  these  moneys  could,'  under  a&y  circumstance,' be  .trins- 
f  erred  to  the  Beden^ption  Fund^  Wder  l^e  provisions  of  section 
thir^i^t  of  "  An  Aet  inroviding  for  the  government  of  the 
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County  of  Sacramento,"  passed  April  26th,  1863,  it  oould  only 
take  place  after  all  claims  against  such  fund  (the  *  Railroad 
Fund ')  have  been  paid."  (Laws  1863,  p.  515,  Seci  38.)  And 
that  oould  not  happen  till  all  bonds  presented  for  redemption, 
upon  a  proper  advertisement  of  proposals,  in  pursuance  of 
section  seven  of  the  Railroad  Act,  had  been  redeemed  as 
therein  required.  The  transfer  of  Uie  balance  in  question  to 
the  "  Redemption  Fund,"  provided  for  in  the  charter,  in  the 
mode  shown  by  the  record,  is  an  unauthorized  diversion  of  the 
moneys  from  the  purposes  to  which  they  had  been  appropri- 
ated by  law. 

The  applicant,  we  think,  is  entitled  to  his  wnt.  A  peremp- 
tory mandate  is  awarded,  in  pursuance  of  the  prayer  of  the 
petition. 


MORRIS  KENT,  ato  T.  HEBRARD  v.  A.  J.  SISTTDER, 
JOSEPH  BROCKMAN,  CHARLES  HEBRARD, 
DANIEL  FRAZIER,  akd  THE  JEFFERSON  GOLD 
AND  SILVER  MINING  COMPANY. . 

DilfDBBn. —  BrOtoM  t.  JTarMn,  25  CaL  82,  la  reUtloii  to  a  denramr  to  tlie 
complaint  on  the  groand  that  it  does  not  itate  facts  sufficient  to  eonBtitnte 
a  cause  of  action,  commented  on. 

DiMimiUB  TO  Complaint  vob  waitt  or  Caoss  or  Actxor.— A  demnrrer  to  the 
complaint  on  the  ground  tiiat  It  does  not  state  facta  safflciettt  to  constltnte 
a  cause  of  action.  Is  sufficient,  without  a  specification  of  the  reasons  why  it 
does  not  state  such  facts,  unless  the  defense  relied  on  is  one  wlilch,  to  be 
made  aTailable,  must  be  speciallj  pleaded. 

Wbbn  DuMCBBm  must  spBCirx  Gbodhdb  TRBBSor. — ^A.  demurrer  to  tba  com- 
plaint for  any  reason  except  an  objection  to  the  Jurisdiction  of  the  Court, 
or  that  the  complaint  does  not  state  facts  sufficient  to  constltote  a  cause  of 
action,  must  distinctly  specify  the  grounds  upon  which  any  of  the  objections 
to  the  complaint  art  taken. 

BiLiar  IK  9QUITT  ON  ths  Gbouicd  or  Fbauo. — ^A  bill  in  equity  to  obtain  re- 
lief on  the  ground  of  fraud  is  not  sufficient  if  it  charge  fraud  in  general 
terms ;  but  tbe  facto  constituting  the  fraud  should  be  stoted. 

CoMPLAxira  roB  BnLxar  At  Bquitt  on  thb  Gbound  or  Fiaud. — ^A  eomplaiBt  In 
eqnlty  to  have  a  deed  absolute  on  ite  face  reformed  so  as  to  become  a  deed 
of  trust,  which  STers  that  the  deed  does  not  express  the  truste  and  con- 
ditions upon  which  it  was  agreed  the  property  should  be  transferred,  bat 
that  such  conditions  were  by  the  defendanta  fraodulently  soppreesed,  wtthoot 
any  8Utement  of  what  acte  of  fraud  were  practiced,  doss  not  atnto  facti 
sufficient  to  constitote  a  cause  of  action. 
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Appxal  from  the  District  Court,  Tenth  Judicial  District^ 
Yuba  OouBty. 

The  plaintiffs  appealed  from  the  judgment. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Ferdinand  J.  McCcmn  and  Jesse  0.  Goodwin,  for  Appel- 
lants, argued  that  the  demurrer  must  be  limited  to  the  cailses 
specially  assigned;  and  cited  Adams'  Eq.  PI.  691;  Story's 
Eq.  PL  Sec  465;  Practice  Act,  Sec.  41;  Brown  v.  Martin, 
26  Cal.  91.  They  also  argued  that  the  averments  in  the  com- 
plaint, that  the  deed  was  understood  and  intended  by  the 
parties  at  the  time  of  its  delivery  to  be  upon  the  conditions 
a^d  trusts  that  Snyder  should  take  possession  of  and  work  the 
cl^im,  and  out  of  the  proceeds  pay  the  debt  and  erect  and 
construct  machinery,  etc,  and  that  he  should  then  reconvey 
to  the  grantors  an  undivided  half  of  the  claim,  and  that  these 
conditions  and  trusts  were  fraudulently  suppressed  by  Snyder 
and  Frazier,  were  sufficient  averments  of  the  facts  constituting 
the  fraud,  as  tiie  complaint  was  to  enforce  a  trust  in  the  nature^ 
of  a  security;  and  cited  Pierce  v.  Rohinson,  13  Cal.  126; 
King  v.  Merchants*  Ex.  Co.,  1  Selden,  556;  20  Cal.  189;  and 
Fierson  v.  McCahill,  21  CaL  128. 

Charles  B.  FiUcinSy  and  W.  0.  Belcher,  for  Respondents 
Snyder  and  Frazier,  argued  that  a  party  seeking  to  establish 
a  trust  by  parol  as  against  a  deed  absolute  on  its  face,  on  the 
ground  of  a  fraudulent  suppression  of  the  trust  in  the  deed, 
must  plainly,  fully,  and  distinctly  set  forth  the  facts  constitut- 
ing such  ground,  and  that  a  general  allegation  of  fraud  was  not 
sufficient;  and  cited  Macy  v.  Kinder,  7  Cal.  206;  Kohner  v. 
Ashrumer,  17  Cal.  678;  Baugh  v.  Ramsey,  4  Monroe,  Kyi, 
157;  Miller  v.  CoUon,  5  Ga.  Z^l\  Bemple  v.  H agar,  27  Cal. 
166. 

G.  N.  Sweay,  and  Chas.  B.  FSkvni,  for  Bespondent,  the 
Jefferson  Gold  aind  Silver  Mining  Company,  argued  that  there 
were  no  aufficient  charges  of  fraud  obtained  m  the  complaint, 
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as  the  complaint  did  not  show  any  such  mistake,  error,  snr 
prise,  or  fraud  aj9  to  entitle  the  plaintiffs  to  have  the  deed 
reformed;  and  cited  Harris  v.  Taylor,  16  Cal,  848-9;  Ifedfc^ 
V.  Hams,  19  Cal.  289;  and  Piersoa  v.  McCahill,  21  Cal  12S. 
They  contended  that  those  facts  oonfltituting  the  cause  of  action, 
and  those  facts  only>  must  be  stated;  but  sufficient  of  such 
facts  should  be  stated,  so  that  when  the  law  was  applied  to 
them  there  could  be  no  doubt  in  determining  a  cause  of  action 
to  exist,  and  that  this  should  be  done,  too,  in  such  a  manner 
that  the  Court  would  not  be  required  to  assume  or  presume 
the  existence  of  any  other  facts  than  those  stated  in  order  to 
determine,  as  a  conclusion  of  law,  whether  the  partgr  had  a 
cause  ol  action  or  defense. 

McCamn,  and  Ooodwin,  in  reply,  argaed  that  the  charge  in 
the  complaint  that  the  defendants  fraudulently  suppressed  the 
conditions  of  the  deed,  was  a  dxarge  of  a  fact  which  in  law 
amounted  to  a  fraud,  and  that  there  was  no  cuae  in  which  the 
act  charged  in  the  bill  as  fraudulent  was  in  itself  an  act  of 
actual  Off  presumptive  fraud,  in  which  the  bill  was  not  sus- 
tained. 


By  the  Oourt,  Cubbjbt,  0.  J«: 

On  the  21st  of  February,  1863,  Charles  Hd[>rard,  T.  Hel>- 
rard,  Joseph  Brockman,  Morris  Kent,  Jean  Gellinot  and  Claude 
Pralus  were  in  possession  of  a  certain  quartz  ledge  or  lode  in 
Brown's  Valley,  in  Yuba  County,  and  a  quartz  mill,  and  cer- 
tain personal  property  therewith  connected,  claiming  the 
same  as  miners,  by  virtue  of  a  location  made  of  the  premises, 
as  is  usual  in  such  cases;  and  on  the  day  above  mentioned  the 
four  first  named  persons  executed  a  deed  absolute  in  formy 
purporting  to  convey  all  their  right,  title,  interest  and  estate 
in  and  to  the  pl*operty  to  Daniel  Frazier,  for  tiie  eonsideration 
of  one  thousand  three  hundred  and  fifty-five  dollars.  Two  oi 
these  grantors,  Kent  and  T.  Hebrard,  by  ^ir  complaint 
allege  that,  at  the  time  the  deed  was  executed,  the  owners  of 
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the  quartz  kdge  and  mill  were  in  debt  in  said  8nm,  and  desir- 
ing to  increase  the  yield  of  gold  from  their  mine  they  deter- 
mined to  work  the  same  by  improved'  machinery ;  and  for  the 
purpose  of  carrying  out  their  intention,  and  also  for  the  pur- 
pose of  providing  for  the  payment  of  the  debt  they  owed, 
they  conveyed  by  deed  to  the  defendant  Snyder  their  right, 
title  and  interest  in  and  to  said  property,  and  delivered  pos- 
session of  the  same  to  him.  The  plaintiffs  aver  that  the  con- 
veyance was,  at  the  time  of  its  execution  and  delivery,  under- 
stood and  intended  by  and  between  the  parties  thereto  to  be 
upon  the  following  conditions  and  trusts :  that  is  to  say,  that  said 
Snyder  should  take  possession  and  diligently  work  the  mine, 
and  out  of  the  proceeds  thereof  should  provide  for  and  pay  off 
the  debt  of  one  thousand  three  hundred  and  fifty  dollars, 
and  should  also,  as  soon  as  possible  and  within  a  reasonable 
time  after  that  date,  at  his  own  costs  and  expense,  construct 
and  put  upon  the  mining  daim  improved  machinery  and 
works  for  extracting  gold  from  the  mine  more  extensive  than 
the  machinery  and  works  then  used  at  the  mine,  and  that,  at 
the  expiration  of  such*  time,  he  should  reconvey  to  the  grant- 
ors named  in  the  conveyance  to  him  one  undivided  half  of 
the  same  mining  claim  with  the  improvements  thereon, 
together  with  the  appurtenances  thereunto  belonging.  .  The 
plaintiffs  then  aver  that  the  defendant  Snyder,  falsely  pretend- 
ing that  he  could  better  execute  said  trusts  in  die  name  of 
another  than  in  his  own  name,  fraudulently  caused  said  con- 
veyance to  be  made  to  him  in  the  name  of  his  partner  in 
trade — the  said  Frazier  —  over  whose  mind  and  actions  said 
Snyder  had  and  exercised  undue  power  and  entire  control, 
and  that  under  these  circumstances  the  deed  of  oonveyanoe 
was  executed  and  delivered  to  Snyder,  in  the  name  of  Daniel 
Frazier;  that  Snyder,  on  the  day  of  the  execution  of  the  deed, 
took  possession  of  ike  premises  and  property  under  and  by 
virtue  thereof,  and  held  possession  of  the  same  until  the  17th 
of  September,  1863,  during  which  time  he  todc  from  the  mine 
gold  to  the  value  of  eighty  thousand  dollars. 

The  plaintiffs  also  aver  that  the  deed  of  conveyance  does 
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not  express  the  true  intention  and  agreement  of  the  parties 
to  it,  for  the  reasons,  first,  that  the  name  of  the  tme  party  of 
the  second  part  is  not  expressed  in  the  deed,  and  second,  that 
the  conditions  and  trasts  upon  which  the  same  was  executed 
were  not  set  forth  or  expressed  therein;  '^  but  instead  thereof, 
Ae  said  conditions  were  by  the  said  A.  J.  Snyder  and  Daniel 
Frazier  fraudulently  suppressed."  The  conditions  whidi  the 
plaintiffs  say  should  have  been  expressed  in  the  deed  are  set 
forth  in  the  complaint.  It  is  stated  in  the  complaint  that  in 
May,  1863,  Claude  Pralus,  who  was  at  that  time  interested  in 
the  premises  to  the  extent  of  an  undivided  sixth  thereof,  sold 
his  interest  therein  to  the  defendant  Snyder,  who,  it  is  alleged, 
purchased  the  same  for  them  and  Jean  Oellinot  and  the  defend- 
ants Brockman  and  Charles  Hebrard. 

The  plaintiffs  assigned  the  refusal  on  the  part  of  Synder  to 
perform  the  trusts  upon  which  the  conveyance  was  made  as  a 
breach  of-  his  engagement ;  that  instead  thereof,  he  and  Fra- 
zier,  combining  and  confederating  together,  pretend  and  claim 
that  said  conveyance  was  absolute  to  Frazier  of  the  premises, 
and  that  so  pretending,  they,  on  the  17th  of  September,  1863, 
with  a  certain  other  person  who  then  represented  an  undivided 
fifth  part  of  the  premises,  formed  and  oi^anized  themselves 
into. a  corporation  under  the  laws  of  this  State,  by  the  name 
of  the  Jefferson  Oold  and  Silver  Mining  Company,  whose 
nominal  capital  was  three  hundred  and  ninety  thousand  dol- 
lars, divided  into  seven  hundred  and  eighty  shans;  and  that 
the  mine  and  property  thereto  appertaining  oonstitnted  the 
entire  basis  of  such  capital  and  shares,  of  which  Snyder  and 
Frazier  afterward  received  six  hundred  and  twenty-four  shares. 
That  when  this  suit  was  commenced  Snyder  still  held  two 
hundred  and  fifteen  shares  of  the  stock;  that  Frazier  had  sold 
three  hundred  and  twelve  shares  of  the  stock  for  tMrgr  thou- 
sand dollars;  that  for  six  numtha  next  preoeding  the  com- 
menoement  of  the  suit  the  net  dividends  of  the  mine  had 
been  twenty  dollars  per  month  for  each  and  every  share,  and 
that  Snyder,  of  sudi  dividends,  had  received  forty-three  thon- 
eand  doUaiSi  and  from  the  sales  of  stock  had  reoeiYed  forty 
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thousand  dollars  more.  The  plaintiffs  say  they  have  always 
been  ready  and  willing  to  receive  of  the  defendants,  Snyder 
and  Frazier,  in  part  satisfaction  of  what  is  due,  shares  of  the 
stock  of  the  corporation  formed '  as  aforesaid,  and  so  to  do 
were  still  ready  and  willing,  but  that  Snyder  and  FrUzeir  have 
always  refused  to  pay  over  to  them  any  of  the  proceeds  de- 
rived from  the  working  of  the  mine,  or  which  they  had  re- 
ceived from  the  sales  of  the  stock,  or  to  transfer  to  them  any 
shares  of  said  stock,  thou^  requested  to  do  so. 

The  plaintiffs  pray,  first — That  the  deed  executed  on  the 
2l8t  of  February,  1868,  to  Snyder  in  the  name  of  Frazier,  be 
reformed  so  as  to  express  the  intention  of  the  parties  thereto 
when  the  same  was  executed.  Second  —  For  an  accounting 
between  the  plaintiffs  and  the  defendants,  Snyder  and  Frazier. 
Third — That  Snyder  may  be  compelled  to  transfer  the  shares 
of  stock  VThich  he  still  has  to  the  plaintiffs  —  that  is,  one  half 
thereof  to  each;  and  that  the  Jefferson  GK>ld  and  Silver  Min-. 
ing  Company  may  be  enjoined  from  paying  over  any  dividends 
to  Snyder,  or  to  any  one  for  his  use,  during  the  pendency  of 
this  suit,  and  for  such  other  or  further  relief  as  may  be 
equitable. 

To  the  complaint  the  defendants  Snyder  and  Frazier,  and 
also  the  Jefferson  Gold  and  Silver  Mining  Company,  demurred 
on  the  grounds  —  first,  of  Ihe  non-joinder  of  Joseph  Brockman 
and  Charles  Hebrard  as  plaintiffs;  second,  of  the  misjoinder 
of  Frazier,  Brockman  and  Charles  Hebrard  as  defendants; 
third,  that  the  complaint  does  not  state  facts  sufficient  to  con-, 
stitute  a  cause  of  action  against  the  defendants;  fourth,  that« 
the  complaint  is  ambiguous  and  uncertain,  because  it  is 
claimed  that  said  deed  was  made  to  Snyder,  while  it  appears 
that  it  was  made  to  Frazier. 

The  demurrer  was  sustained,  with  leave  to  the  plaintiffs  to 
amend  their  complaint ;  which  leave  they  declined,  and  there- 
upon the  complaint  was  dismissed  and  judgment  rendered 
against  them  for  coetfl. 
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Demurrer. 

The  questioii  we  shall  consider  is  whether  the  oomplaint 
states  facts  8uj£cient  to  entitle  the  plaintiffs  to  the  relief  whidi 
they  ask  or  any  other  relief  in  the  premises.  But  before 
doing  so  we  are  called  upon  to  dispose  of  an  objection  sug- 
gested on  the  part  of  the  appellants  to  the  general  nature  of 
the  demurrer,  to  support  which  the  case  of  Brown  v.  Martin, 
25  Cal.  82,  is  referred  to  as  laying  down  the  rule  that  a 
demurrer  in  the  language  of  the  statute,  to  wit,  that  the  com- 
.  plaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  will  be  disregarded.  In  the  case  cited  the  demurrer 
was  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  defendant  attempted  to  avail 
himself  of  the  bar  of  the  Statute  of  Limitations  under  this 
general  objection  to  the  complaint  This  was  held  to  be  an 
insufficicQt  assignment  of  the  defense  of  the  Statute  of  Limita- 
tions, of  which  a  party  can  avail  himself  only  by  pleading  it 
specially,  whether  the  pleading  be  by  demurrer  or  by  answer; 
and  that  is  the  extent  to  which  the  judgment  in  that  case 
goes,  though  there  may  be  expressions  in  the  opinion  delivered 
by  the  Chief  Justice  which  seem  to  go  beyond. 

Whenever  the  defense  is  of  the  nature  of  a  special  privilege, 
of  which  the  party  can  only  avail  himself  by  pleading  it,  then 
his  pleading,  whether  it  be  by  demurrer  or  anawer,  must 
specify  the  grounds  of  his  defense.  A  complaint  which  states 
a  cause  of  action  which  might  be  defeated  by  interposing  the 
Statute  of  Limitations  may  be  sufficient  to  support  a  judg- 
ment, provided  the  defendant  does  not  choose  to  avail  himself 
of  the  defense  afforded  him;  and  hence  if  he  elects  to  avail 
himself  of  any  defense  personal  to  himself  as  a  special  privi- 
lege or  immunity  he  must  manifest  that  election  by  pleading 
it;  and  this,  according  to  the  decisions  of  the  Courts,  made 
under  codes  like  our  Practice  Act,  he  may  do.  by  demurrer  or 
answer. 

The  statute  provides  that  unless  the  demurrer  shfill  dis- 
tinctly specify  the  grounds  upon  which  any  of  the  objectii 
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to  the  eotaplaint  are  taken,  it  shall  be  disregarded,  excepting 
only  the  objection  to  the  jurisdiction  of  the  Court  and  the 
objection  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  (Practice  Act,  Sees.  41  and  45.) 
Sections  forty-one  and  forty-five  of  the  Act  are  to  be  read  in 
conjunction.  To  give  imqiialified  force  and  effect  to  the 
former  without  regard  'to  the  excepted  objections  specified  in 
the  latter,  would  be  to  abrogatia  an  important  provision  of  the 
statute.  This  we  have  no  right  to  do,  and  henoe  we  hold  the 
objection  taken  by  demurrer  to  the  complaint  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  to  be  well 
and  sufficiently  assigned  in  the  language  of  the  statute. 

Beformation  of  a  deed  in  equity. 

The  plaintiffs  ask  in  the  first  place  for  a  decree  reforming 
the  deed  executed  by  them  and  the  defendants  Brockman  and 
Charles  Hebrard,  on  the  ground  that  it  does  not  express  the 
conditions  which  the  grantors  and  Snyder  agreed  upon  at  the 
time  it  was  executed,  and  it  is  claimed  on  their  part  that  the 
case  stated  in  the  complaint  is  one  in  which  the  Court  is 
authorized  to  exercise  jurisdiction  to  compel  that  to  be  done 
which  originally  ought  to  have  been  done.  We  need  not 
enter  upon  a  detail  of  the  nature  or  quality  of  the  accidents, 
mistakes  and  frauds  which  will  be  deemed  sufficient  to  author- 
ize a  Court  of  equity  to  decree  a  recision,  cancellation  or 
reformation  of  a  deed.  It  is  a  well  established  doctrine  of 
equity  pleading  that  a  general  charge  of  accident,  mistake  or 
fraud  is  insufficient,  though  a  plaintiff  is  not  bound  to  set  forth 
in  his  complaint  all  the  minute  facts  constituting  the  griev- 
ance of  which  he  complains.  General  certainty  in  these  mat- 
ters may  be  all  that  is  required,  still  the  facts  constituting  the 
fraud,  where  fraud  is  relied  on  as  authorizing  the  interposition 
of  the  Court,  must  be  charged  in  the  complaint.  Within  the 
last  few  years  there  has  been  considerable  discussion  in  the 
English  equity  Courts  in  regard  to  the  extent  to  which  the 
facts  constituting  a  fraud  should  be  detailed  in  the  bill  of 
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complaint  In  a  recent  case  it  was  held  that  an  allegation  of 
fraud  was  not  suflBcient,  without  a  statement  of  lie  circum- 
stances constituting  the  fraud.  Frauds  it  was  said,  is  a  con- 
clusion of  law^  and  it  is  not  enough  to  allege  that  a  deed  has 
been  attained  by  fraud,  unless  the  things  done  constituting 
the  fraud  are  stated  on  the  face  of  the  bill.  (Eq,  Plead,  Red- 
field's  Ed.,  251a.)  The  case  of  Bryan  v,  SpruUl,  4  Jones'  Eq. 
R.  27,  accords  with  this  doctrine,  in  which  it  is  also  held  that 
a  demurrer  will  not  cure  such  defective  averment  A  demur- 
rer admits  only  such  facts  as  are  sufficiently  pleaded. 

The  complaint  in  this  case  does  not  state  any  facts  and 
circumstances  of  fraud  which  were  practised  by  either  of  the 
defendants  Snyder  or  Frazier,  to  induce  the  plaintiffs,  with 
their  co-grantors,  to  execute  the  deed  to  Frazier;  nor  does  it 
state  any  facts  or  circumstances  of  fraud  by  which  the  condi- 
tions which^  if  incorporated  in  the  deed,  would  have  consti- 
tuted it  a  deed  of  trust,  were  omitted  therefrom.  The 
plaintiffs  say  the  deed  does  not  express  the  conditions  and 
trusts  upon  which  it  was  agreed  the  property  should  be  trans- 
ferred, but  that  such  conditions  were  by  the  defendants  Snyder 
and  Frazier  "fraudulently  suppressed.''  What  was  done  by 
these  defendants  to  prevent  the  embodying  of  these  conditions 
in  the  deed  or  to  suppress  them  is  not  stated,  and  therefore 
the  complaint  must  be  held  to  be  as  destitute  of  allegations  of 
fraud  as  if  it  was  entirely  silent  on  the  subject.  {Kinder  v. 
Macy,  7  Cal.  206;  Semple  v.  Hagar,  27  Cal.  166.) 

The  views  which  we  entertain  of  the  complaint  and  whidi 
we  have  above  expressed  render  it  unimportant  to  say  anything 
respecting  the  other  points  raised  by  the  demurrer.  We  are  of 
the  opinion  the  complaint  is  insufficient  on  the  groimd  consid- 
ered, and  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


By  the  Court,  Sawykk,  J.,  on  petition  for  rehearing: 

In  the  fifth  point  of  the  petition  for  rehearing,  the  appel- 
lants insist,  firstly,  that  their  complaint  discloses  a  trust  in  the 
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nature  of  a  security^  and  that  parol  testimonj  would  be  admis- 
sible to  show  that  the  conveyance,  absolute  on  its  face,  was 
nevertheless  intended  as  a  security;  secondly,  that  the  interest 
conveyed  is  not  an  interest  in  land,  and  therefore  not  within 
the  sixth  section  of  the  Statute  of  Frauds.  Concede  both 
points  for  the  purposes  of  the  argument  and  the  defect  in  the 
complaint  is  not  obviated.  The  appellants  do  not  pretend 
that  there  was  in  fact  a  parol  trust — that  the  trusts  were  not 
intended  to  be  discloeed  by  the  conveyance.  On  the  contrary, 
they  say  that  it  ^as  intended  tq  put  the  entire  agreement  in 
writing.  The  deed  of  conveyance  was  to  cover  the  entire 
ground  and  be  the  evidence  of  the  trusts,  as  well  as  of  the 
conveyance;  but  that  the  trusts  were  suppressed  by  the 
defendants,  and  the  agreement  is  not  the  agreement  entered 
into  and  designed  to  be  put  in  writing.  They  rely  upon  a 
fraudulent  suppression  of  a  part  of  the  agreement,  and  not 
upon  a  parol  trust  It  is  sought  to  reform  the  instrument  and 
then  enforce  it  as  reformed.  The  fraud  in  suppressing  a  part 
of  the  contract  is  the  entire  gravamen  of  the  action,  and  we 
are  clearly  of  the  opinion  that  the  facts  constituting  the  fraud 
are  not  sufficiently  stated.  The  whole  averment  as  to  the 
fraud  consists  in  stating  that  the  name  of  the  true  party  and 
the  conditions  and  trusts  are  not  expressed  in  the  written  con- 
tract set  out,  '^but  instead  thereof  the  said  conditions  were 
by  the  said  defendants,  A.  J.  Snyder  and  Daniel  Frazier, 
fraudulently  suppressedJ'  Such  a  general  averment  of  fraud 
does  not  disclose  the  facts  which  constitute  the  cause  of 
action. 

It  is  unnecessary  to  again  discuss  the  other  points  made  in 
the  petition  for  rehearing;  our  former  opinion  fully  oovera 
them. 

Behearing  deniedL 
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CHARLES  EGBERTS  and  A.  GOATLEY  17.  ALBERT 
UNGER,  KATE  UNGER,  JOANNA  WILLIAMS,  ato 
PATRICK'  GALLAGHER. 

Abandonmbnt  or  Pbiob  Possbsbior. —  When  th«  plBlatiff  tai  cjectmeat  reHef 
on  prior  poMeasion,  and  deCendant  plaada  atandooment,  and  there  !•  lome 
•yldence  tending  to  show  abandonment,  tbe  Court  ihoald  not  tnstmet  the 
Jury  that  if  they  find  plalntilTfl  possession  to  have  been  prior  tbey  mast 
render  a  Terdlet  for  him. 

QoBBTioN  or  ABANDONXBifT  iw  Bjbctmbnt. —  WbCB,  bi  «J«ctment  on  prior 
possession,  abandonment  is  pleaded  and  erldence  on  it  Introduced,  the  Court 
should  not  exclude  its  consideration  from  the  Jury. ' 

BrtscT  or  Rbcord  of  Dbbd  on  Qubbtiom  or  Pobbbbbiob.— The  principle  that 
one  who  enters  upon  land  under  a  deed  with  apecUle  boundaries,  possesses 
to  the  extent  of  the  boundary  given,  extends  to  unrecorded  deedB,  with  re- 
spect to  those,  at  least,  who  haye  actual  knowledge  of  the  terms  of  the  deed 
and  the  grantee's  claim  under  It. 

Cbbtifibd  Copy  or  Inbtbumbnt  in  Btidbhcb.— A  certlfled  copy  «f  the  alBdavtt 
and  claim  under  the  Possessory  Act  of  this  State,  U  admissible  In  eridence, 
if  the  party  offering  it  has  never  had  the  original,  and  has  made  aeareh  Cor 
It  and  Is  unable  to  find  It 

Inzbblinbation  in  Dbbd. — ^An  alteration  In  a  deed  by  an  erasare  of  a  figure 
and  the  interlineation  of  another  Is  not  sufficient  to  prerent  it  from  behig 
received  in  evidence  where  testimony  is  Introduced  tending  to  ahov  that 
the  alteration  was  made  before  the  deed  was  signed. 

BaCOBD    BHOUU>    BHOW    ObJ^BCT    rOB    WHICH    TaBTlXONT     |8    OflSBB^— WhCB 

testimony  is  excluded  by  the  Court,  and  the  party  offering  It  does  not  state 
the  purpose  for  which  It  Is  offered,  and  the  record  does  not  disclose  its 
relevance,  the  appellate  Coort  will  not  say  that  It  was  improperly  exeioded. 
JmwMBNT  IN  FQBCiBLB  Bntbt  AS  BvtDBNCB. — A  Judgment  In  forcible  «tiy 
and  detainer,  rendered  in  favor  of  the  plaintiff,  has  no  tendency  to  prove 
abandonment  of  the  premlsea  sued  for,  by  the  defendant,  or  that  the  plalBtlff 
had  taken  possession  d  tha  Hime  onder  color  of  titlau 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  FrancisoOb 

The  complaint  averred  that  on  the  first  day  of  April,  1863, 
plaintiffs  were  seized  of  the  demanded  premises,  containing 
one  hundred  and  sixty  acres  of  land,  and  that  on  the  second 
day  of  April,  1862,  defendants  entered  and  ousted  them. 

On  the  trial  the  plaintiffs,  who  claimed  under  BlackweQ, 
offered  in  evidence  a  copy  of  the  claim  and  affidavit  of  Black- 
well,  under  the  Possessory  Act  of  this  State^  filed  September 
19th,  1859,  and  certified  to  be  a  correct  copy  by  the  Recorder 
of  Sonoma  County.       To  entitle  the  copy  to  be  received  in 
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evidence  the  plaintiff  Eoberts  testified  that  he  had  not  the 
original  in  his  possession  or  under  his  control,  and  that  be  had 
never  had  the  original,  and  knew  nothing  of  it  except  what  he 
bad  heard,  and  that  he  had  made  search  for  it  and  was  unable 
to  find  it. 

The  defendant  objected  that  the  execution  of  the  original 
bad  not  been  proved,  nor  had  it  been  proved  that  the  original 
instrument  was  a  genuine  one,  and  that  the  instrument  was 
not  required  to  be  copied  by  the  Beoorder,  but  only  to  be 
filed. 

The  Court  overruled  the  objections. 

The  plaintiffs  then  offered  in  evidence  a  deed  from  Black- 
well  and  wife  to  plaintiff  Goatley,  dated  December  10th,  1860. 
The  description  in  the  deed  had  originally  been  written 
^'Bange  8,"  but  these  words  had  been  erased  and  the  words 
''  Range  7 "  had  been  interlined.  The  defendants  objected  to 
the  deed  being  received  in  evidence,  on  account  of  the  erasure 
and  interlineation.  The  plaintiffs  then  introduced  evidence 
t^iding  to  show  that  the  erasure  and  interlineation  had  been 
made  at  the  time  the  deed  was  drawn  and  before  signing. 

The  Court  then  overruled  the  objection. 

After  plaintiff  had  rested,  defendant  offered  in  evidence  a 
judgment  roll  in  an  action  of  forcible  entry  and  detainer,  in 
which  defendant  Unger  was  plaintiff,  and  Blackwell  and  others 
were  defendants.  'The  premises  in  dispute  in  this  action  were 
a  part  of  the  demanded  premises,  and  the  action  was  com- 
menced November  Idth,  1869,  and  judgment  was  rendered  in 
favor  of  plaintiff  May  9th,  1860.  The  defendants'  attorney 
stated  that  he  offered  this  judgment  roll  in  evidence  to  show 
abandonment  by  Blackwiell,  and  also  to  show  that  defendants 
bad  taken  possession  under  color  of  title. 

The  Court,  on  plaintiffs'  objection,  excluded  the  judgment 
roll. 

There  was  evidence  tending  to  show  that  defendolit  Unger 
had  received  a  deed  of  a  tract  of  land  with  specific  boundaries, 
before  Blackwell  had  filed  his  possessory  claim,  and  that 
Unger  had  also  entered  into  the  actual  possession  of  a  portion 
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of  the  land  described  in  his  deed  at  the  time  it  was  pven. 
This  deed  had  never  been  recorded.  Defendants  claimed  that 
TJnger's  possession  extended  to  the  boundaries  given  in  his 
deed. 

The  Courts  at  plaintiffs'  request,  instructed  the  jury  tiiat 
'^  if  the  jury  believe  that  the  def endant,  Unger,  went  into  the 
possession  of  a  tract  adjoining  the  tract  in  controversy  under  a 
deed  which  was  never  recorded^  then  the  possession  of  said 
linger  extended  only  to  his  actual  posseesion,  and  not  to  the 
boundaries  described  in  said  deed,  unless  said  Unger  had 
recorded  his  claim,  and  otherwise  complied  with  the  posses- 
sory laws  of  this  State." 

To  the  giving  of  this  instruction,  designated  as  the  ^  Fourth  " 
in  the  opinion  of  the  Oourt,  defendants  excepted. 

Plaintiffs  recovered  judgment,  and  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

E,  A.  lAswrence,  for  Appellants,  made  the  points  that  the 
Court  erred  in  permitting  the  certified  copy  of  Blackwell's 
possessory  claim  to  be  received  in  evidence,  and  in  admitting 
in  evidence  the  deed  from  Blackwell,  on  account  of  the  era- 
sure and  interlineation,  and  that  the  Court  erred  in  giving  the 
fourth  instruction  and  the  seventh  instruction,  because  it  did 
not  permit  of  abandonment. 

Temple  &  Thomas,  for  Bespondents,  argued  that  the  Ooort 
did  not  err  in  receiving  in  evidence  the  certified  copy  of  the 
possessory  claim ;  and  cited  2  Hittell's  General  Laws,  par. 
6,079 ;  6  Cal.  682 ;  and  21  Cal.  202.  They  also  ai^ed  that 
the  deed  should  not  have  been  excluded  because  of  the  int6^ 
lineation  and  erasure,  because  whether  the  deed  had  been 
altered  after  or  before  its  execution  was  a  question  of  fact  for 
the  jury;  and  cited  1  Green.  Ev.,  Se&  604;  1st  note  on  p. 
699;  1  Bonv.  L.  Dia  669. 
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By  the  Court,  Sawyicb,  J, : 

Action  to  recover  a  tract  of  land  in  Sonoma  Oounty.  Plain- 
tiffs rely  for  recovery  upon  prior  possession  in  themselves  and 
their  grantors.  Defendants  deny  a  prior  possession,  but,  if 
wrong  in  this,  claim  that  there  was  an  abandonment.  There 
was  testimony  bearing  upon  the  question  of  abandonment. 
The  seventh  instruction,  given  by  the  Court  at  plaintiff's 
request,  is  as  follows : 

"  If  the  jury  believe  from  the  evidence  that  the  plaintiffs,  or 
their  grantors,  were  in  the  actual  possession  of  any  portion  of 
the  land  described  in  the  complaint  prior  to  the  possession  of 
the  same  portion  by  the  defendants,  or  those  under  whom  they 
claim,  then  they  must  render  a  verdict  for  the  plaintiff  for  that 
portion.'^ 

The  defendants  excepted.  This  instruction  does  not  take 
into  consideration  the  evidence  on  the  question  of  abandon- 
ment And  there  is  nothing  else  in  the  charge  qualifying  it. 
The  jury  were  distinctly  told  that  if  .the  plaintiffs,  or  their 
grantors,  were  in  the  "  actual  possession  of  any  portion  of  the 
land  described  in  the  complaint  prior  to  the  possession  of  the 
same  portion  by  defendants,  or  those  under  whom  they  daim, 
then  they  must  render  a  verdict  for  the  plaintiffs  for  diat  por- 
tion."  Under  this  unqualified  instruction  the  jury  were  bound 
to  find  for  the  plaintiff  as  to  all  land  embraced  in  the  descrip- 
tion, which  had  ever  been  in  the  prior  possession  of  the  plain- 
tiffs, notwithstanding  they  might  be  satisfied  from  ttie  evidence 
that  the  right  thereby  acquired  had  been  lost  by  abandonment 
llie  state  of  the  evidence  required  the  introduction  of  this  ele- 
ment into  the  inatruotion.  The  second  instruction  also  assumes 
that  there  was  no  abandonment,  and  takes  this  question  of  fact 
from  the  jury. 

If  the  principle  oontained  in  liie  fourth  instruction,  given 
at  the  request  of  plaintiff,  be  conceded  to  be  correct,  as  a 
general  proposition,  still  the  language  requires  qualification, 
for  a  party  may  have  knowledge  of  the  precise  terms  of  the 
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deed,  and  the  extent  of  the  grantees'  claim  under  it,  although 
not  recorded.  The  instructions  cannot  be  sustained  in  the 
form  given.  The  general  principle  embraced  in  the  instruc- 
tion has  not  been  discussed  by  counsel,  and,  as  it  is  unneoes- 
sary,  we  do  not  intend  to  decide  it  now.  For  similar  reasons 
we  shall  not  critically  examine  the  instructions  asked  by  de- 
fendants and  refused.  Most  of  them,  however,  perhaps  all, 
require  some  qualification. 

There  was  no  error  in  admitting  the  certified  copy  of  Black- 
well^s  affidavit  filed  under  the  Possessory  Act  of  1852,  op  in 
admitting  the  deed  from  Blackwell  to  Goatley. 

We  do  not  perceive  from  the  record  the  purpose  for  whidi 
the  deed  from  DiUard  to  Susan  M.  Blackwell,  and  the  acts  of 
Hoff  in  pointing  out  his  lines,  were  offered  by  the  defendants, 
or  the  relevance  of  the  evidence.  We  cannot,  therefore,  now 
Bay  that  this  testimony  was  improperly  excluded. 

The  record  in  the  forcible  entry  suit  has  no  tendency  to 
show  abandonment,  or  that  defendants  had  taken  possession 
under  color  of  title.  Nor  is  it  perceived  that  it  would  be 
relevant  to  show  mere  color  of  title.  But,  for  the  errors  indi- 
cated, the  judgment  and  order  denying  a  new  trial  must  be 
reversed  and  a  new  trial  'had,  and  it  is  scF  ordered* 


THOMAS  W.  LATHBOP  v.  J.  W.  BRITTAIN  km  J.  B. 

MEACHAM. 

BHimFP  Aft  Tax  Collbctob. —  No  proyfston  Is  to  be  found  In  the  ConstltntloB 
under  which  the  Sheriff,  as  Sheriff,  may  perform  the  dntlea  of  Tax  Collector. 

AoTHORiTT  or  SHBHifv  TO  ACT  AS  TAX  CoLiACTOB. —  The  Sheriff  aoqnlres  his 
authority  to  act  as  Tax  Collector,  In  those  eoontles  where  he  so  acts,  under 
the  Revenue  Act  of  1857,  which  fnTests  .the  person  elected  to  the  office  of 
Sheriff  with  another  distinct  olles  —  that  of  Tto.x  CoHeetor;  and  though  he 
is  elected,  eo  nomine.  Sheriff,  he  Is  in  fact  also  elected  to  the  ollloe  of  Tax 
Collector,  and  the  two  offices  are  distinct. 

CNmR-SHEBiPF  CANHOT  ACT  AS  TAX  COLLBCTOB^ — The  law  authorising  Sheriffi 
to  act  as  Tax  Collfctors  does  not  anthoriae  the  Sheriff  aa  Tax  Collector  to 
appoint  an  Under  Tax  Collector,  wherefore  the  nnder-Shetlff  cannot  per> 
form  the  duties  of  Tax  Collector. 

Tax  Dbbd  kapb  bt  tJuDBB-SHBaxFr. — ^A  tax  deed  exeentsd  hy  a  Sheriff  as  Tax 
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Collector  by  his  UndeHSheriff,  Is  not  ftdmlailble  in  •vidMco,  and  pesta  110 
title  in  the  grantee. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District, 
San  Mateo  County. 

The  tax  deed  offered  in  evidence  was  signed  **  Bilas  Hovious, 
Sheriff  and  Tax  Collector  of  the  County  of  San  Mateo,  by 
John  Ames,  UndfeivSheriff,"     The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

C.  N.  ^  G.  W.  Fox,  for  Appellant,  argued  that  although 
there  was  room  for  doubt  whether  an  Under-Bheriff  could 
perform  any  duties  except  those  pertaining  to  writs  and  pro- 
cess of  a  Court  or  judicial  officer,  yet  that  question  did  not 
arise  in  this  c^se,  as  the  deed  was  made  by  the  IJnder-Sheriff 
in  the  name  of  the  Sheriff.  They  also  argued  that  section 
thirty-three  of  the  Hevenue  Act  of  1857  did  not  n^iake  the 
position  of  Sheriff  and  Tax  Collector  distinct  offices,  as  the 
Act  did  not  require  the  Sheriff  to  qualify  as  Tax  Collector, 
and  that  the  office  of  Tax  Collector  was  incident  to  that  of 
Sheriff;  and  cit^d  People  v.  Love,  25  CaL  523.  They  also 
argiied  that  the  Sheriff  in  making  a  tax  deed  acted  ministeri- 
ally ;  and  cited  Tduller  v.  Boggs,  26  Cal.  175 ;  and  that  although 
the  Act  allowing  the  Sheriff  to  act  as  Tax  Collector  said  noth- 
ing about  his  appointing  a  deputy,  yet  a  prerious  Act  allowed 
him  a  deputy,  and  under  the  common  law  rule  a  deputy  might 
exercise  any  of  the  powers  of  his  principal ;  and  cited  Allen  on 
Sheriffs,  76. 

Horace  Eawes,  and  Alexander  Ely,  for  Respondents,  argued 
that  the  office  of  Sheriff  was  a  constitutional  one,  and  its 
duties  were  left  to  the  Legislature  to  prescribe;  and  that  a 
Sheriff's  duties. were  prescribed  by  the  Act  of  1861,  (Wood's 
Digest,  679,)  and  that  this  Act  did  not  authorize  a  Sheriff  to 
act  as  Collector,  but  allowed  him  to  appoint  an  Under-Sheriff, 
and  that  all  the  power  a  Sheriff  had  to  act  as  Tax  Collector 
was  derived  from  the  Revenue  Act  of  1857,  and  that  Act  did 
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not  empower  the  SherijBPs  TJnder-Sheriff  to  perform  any  of  the 
dutiet;  of  Tax  Collector,  They  also  argued  that  the  ofiBce  of 
Tax  Collector  was  distinct  from  that  of  Sheriff  when  both 
were  united  in  the  same  person,  and  that  a  public  officer 
could  not  convey  a  good  title  to  the  land  of  another  other- 
wise than  by  express  law ;  and  cited  on  this  last  point  Black- 
welFfi  Tax  Titles,  Chap.  II,  p.  45;  Thatcher  v.  PaweU,  6 
Wbeaton,  119 ;  and  6  Peters'  Condensed  Reports,  27. 

By  the  Court,  Cuebbt,  0.  J.: 

This  action  was  brought  to  recover  the  possession  of  twelve 
hundred  and  fifty-five  acres  of  land,  and  also  the  sum  of 
twenty-five  thousand  dollars  damages,  the  alleged  value  of  tlie 
use  and  occupation  of  the  land  during  its  possession  by  the 
defendants  from  the  date  of  the  alleged  ouster  to  the  time  the 
action  was  commenced,  which  was  nearly  four  years.  On  the 
trial  of  the  issue  joined  between  the  parties,  it  was  in  evidence 
that  one  L.  M.  Brittain  became  the  owner  of  the  demanded 
premises  on  the  18th  of  January,  1869,  and  at  that  time 
entered  into  the  possession  thereof.  The  defendant,  J.  W. 
Brittain,  was  in  possession  of  the  property  when  the  action 
was  commenced.  His  position  was,  in  effect,  that  his  posses- 
sion was  rightful,  and  that  he  could  not  be  lawfully  required 
to  yield  it  until  the  plaintiff's  right  to  it  waa  affirmatively 
established.  As  to  this  question  there  was  no  controversy, 
but  to  maintain  his  alleged  right  and  title  the  plaintiff  .offered 
in  evidence  a  tax  deed  executed  by  virtue  of  a  sale  for  taxa«? 
imposed  for  the  fiscal  year  commencing  in  1859.  When 
offered,  the  deed  was  objected  to  on  the  part  of  the  defend- 
ants, on  the  ground  that  it  was  executed  by  a  person  who  had 
no  authority  under  the  statute  or  otherwise  to  execute  tho 
same.  l^he  Court  sustained  the  objection.  To  this  ruling 
the  plaintiff  excepted,  and  then  with  the  'defendants  siil> 
mitted  the  case;  whereupon  the  Court  gave  judgment  for  th 
defendants. 
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The  main  point  made  by  counsel  in  argument  is  in  respect 
to  the  authority  of  the  IJnder-Sheriff  to  represent  the  Sheriff 
in  his  capacity  of  Tax  Collector  in  the  sale  of  the  property  for 
taxes  and  the  execution  of  the  deed. 

Under-sheriff  cannot  act  as  Tax  OoUeetar. 

The  seventh  section  of  the  Sixth  Article  of  the  Constitution, 
eodsting  at  the  time  the  tax  sale  was  made  and  when  the  deed 
was  executed,  required  the  Legislature  to  provide  for  the  elec- 
tion by  the  people  of  County  Clerks,  Sheriffs  and  certain  other 
officers,  and  to  fix  by  law  their  duties  and  compe^sation;  and 
the  same  section  provides  that  ''County  Clerks  shall  be  ex 
officio  Clerks  of  the  District  Courts  in  and  for  their  respective 
counties ; "  but  no  provision  is  to  be  f oimd  in  the  Constitution 
under  which  the  Sheriff,  as  Sheriff,  may  perform  the  duties  of 
Tax  Collector.  The  thirteenth  section  of  the  Eleventh  Article 
of  the  Constitution  provides  that  "Assessors  and  Collectors  of 
town,  county  and  State  taxes  shall  be  elected  by  the  qualified 
electors  of  the  district,  county  or  town  in  which  the  property 
taxed  for  State,  county  or  town  purposes  is  situated."  Thus 
it  is  seen  that  the  paramount  law  of  the  land  requires  the  Tax 
Collector  to  be  elected  by  thoee  alone  who  are  concerned  — 
that  is,  by  the  qualified  electors  of  the  district,  county  or  town 
in  which  the  officer  named  is  to  exercise  the  office  of  Tax  Col- 
lector. To  cany  into  effect  this  constitutional  provision,  the 
^Revenue  Act  of  1857  provides  that  ''except  in  those  counties 
where  by  special  Act  it  is  provided  that  some  other  person  shall 
be  Tax  Collector,  the  Sheriff  of  each  county  shall  be  Tax  Col- 
lector in  his  county,  and  shall  collect  all  taxes  except  municipal 
taxes  and  poll  taxes.''  The  mode  provided  for  the  election  of 
Tax  Collector  is  an  attempt  to  comply  with  the  constitutional 
requirement  to  the  effect  that  the  Tax  Collector  shall  be  elected 
by  the  electors  immediately  concerned. 

Offices  of  Sheriff  and  Tax  OoUector  are  distinct. 
By  the  law,  the  person  eleoted  to  the  office  of  Sheriff  is 
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invested  with  another  distinct  office^  to  which  he  is  elected  at 
the  same  time  by  the  same  qualified  electors.  Thou^  he  is 
elected  eo  nomine  Sheriff,  he  is  in  fact  elected  to  the  office  of 
Tax  Collector,  as  a  distinct  office;  otherwise  tho  requirement 
of  the  thirteenth  section  of  the  Eleventh  Article  of  the  Con- 
stitution must  be  held  to  have  been  totally  evaded  and  disre- 
garded from  the  beginning.  That  the  two  offices  were  separate 
and  distinct  was  a  point  recognized  in  People  v.  Lave,  25  CaL 
628.  In  the  case  of  People  v.  Edwards,  9  CaL  292,  Mr.  Jm- 
tice  Field  said:  "The  offices  of  Sheriff  and  Tax  Collector 
are  as  distinct  as  though  filled  by  different  persons.  The 
duties  and  obligations  of  the  one  are  entirely  independent  of 
the  duties  and  obligations  of  the  other."  We  apprehend  it 
would  be  a  fruitless  effort  to  attempt  to  demonstrate  that  thej 
constitute  but  a  single  office. 

The  Act  concerning  Sheriffs  prescribes  what  duties  the 
Sheriff  shall  perform.  By  that  Act  the  collection  of  taxes,  or 
the  sale  of  property  because  of  the  non-payment  of  taxes,  is 
not  of  the  Sheriff's  duties.  The  Act  concerning  Sheriffs  au- 
thorizes the  Sheriff  to  appoint  an  Under-sheriff,  and  defines 
what  shall  be  his  powers ;  but  it  nowhere  authorizes  the  Sheriff, 
as  Tax  Collector,  to  appoint  an  Under  Tax  Collector,  with 
powers  coequal  with  those  of  the  Tax  Collector  himself,  or 
otherwise.  When  the  electors  designate  by  their  votes  who 
shall  be  their  Sheriff,  they  do  it  with  the  knowledge  that  by 
virtue  of  his  office  he  has  authority  to  appoint  an  Under-Sheriff, 
and  thus  to  clothe  him  with  the  powers  which  the  Act  con- 
cerning Sheriffs  declares  he  shall  possess.  When  they  vote  for 
the  same  person  to  be  their  Tax  Collector,  they  know  that  the 
law  nowhere  provides  for  a  delegation  of  his  authority  to  other 
hands.  They  are  willing,  it  is  to  be  presumed,  to  intrust  the 
delicate  and  responsible  duty  of  collecting  the  taxes,  and,  if 
necessary,  of  enforcing  their  payment,  to  the  person  whom 
they  elect  for  the  purpose,  while  they  would  not  consent  to 
intrust  his  appointee  with  that  duty. 

The  fifteenth  section  of  the  Act  concerning  Sheriffs  provides 
that  "  during  the  absence  of  the  Sheriff  from  his  county,  or 
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where  the  Sheriff  from  sickness  or  any  other  cause  is  unable 
to  discharge  the  duties  of  his  office,  the  TJnder-Sheriff  shall 
exercise  the  powers  and  perform  the  duties  of  that  office,  and 
at  other  times  shall  perform  such  services  relating  to  the 
duties  of  Sheriff  as  may  be  required  of  him  by  that  officer." 
(Laws  1851,  p.  192.)  What  are  the  powers,  duties  and  ser- 
vices comprehended  by  the  language  so  employed?  The 
only  answer  which  can  be  made  to  the  inquiry  is,  those 
powers,  duties  and  services  enumerated  in  the  Act  itself.  If 
by  legislation  subsequent  to  the  Act  of  1851,  other  powers 
and  duties  than  those  mentioned  in  that  Act  have  been  con- 
ferred upon  the  Sheriff  as  Sheriff,  then  those  additional  powers 
and  duties  are  conferred  upon  the  Under-Sheriff  upon  the 
same  conditions  as  those  expressed  in  the  Act  of  1851.  But 
the  powers  and  duties  of  the  Tax  Collector  do  not  pertain  to 
the  office  of  Sheriff,  though  the  Sheriff  is  elected  by  the  quali- 
fied electors  of  Hie  particular  district,  county  or  town^  the  Tax 
Collector. 

We  deem  it  unnecessary  to  say  more  in  thp  maintenance  of 
the  views  above  indicated.  We  are  of  the  opinion  the  dee^. 
was  properly  excluded  on  the  ground  assigned  for  the  objec- 
tion made  to  it  on  behalf  of  the  defejidants. 

Judgment  affirmed. 

Neither  Mr.  Justice  Bhodibs  nor  Mr.  Justioe  SAimxBSOV  ex- 
pressed any  opinion. 


CHARLES  B.  POLHEMTTS  i^.  JOHN  W.  TRAINER 

Wbex  Abbolutb  AssiONianiT  conbtitvtm  a  MoavMoa. —  The  amgrnnent  of 
a  lease  for  yean,  alMMlute  on  Its  face,  Imt  made  la  cooelderatloiL  of  a  loan 
of  moftey,  with  a  defeasance  back  to  re-asslgn  npoo  the  payment  of  the  loan 
and  Interest,  conatftntes  a  mortgage  of  the  leasehold. 

IfoirroAOB  OF  LBAeaHOu>  Imtbrbst.—- A  mortgage  glran  by  a  lessee  npon  the 
leasehold  Interest,  does  not  give  the  mortgagee  any  right  to  the  rents  eom- 
ing  from  the  tenants  of  the  mortgagor. 

AsazGNinRfT  or  a  Mortgagb. —  Independent  of  the  debt  It  is  giyen  to  secure,  a 
mortgage  haa  no  aasignable  Quality ;  and  one  wko  recelTes  aa  aaatgameat  of' 
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ft  mortgage  without  an  assignment  of  the  debt  for  which  It  was  gtven,  takes 
^      nothing  bj  the  assignment. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco, 

The  facts  are  stated  in  the  opinion  of  the  Court 

James  McCahe,  for  Appellant,  argued  that  the  only  right 
which  Schwartz  had  was  a  mortgage  upon  the  leasehold  interest 
of  Trainer,  and  that  he  could  not  convey  any  greater  right  than 
he  possessed,  and  that  Polhemus  therefore  acquired  nothing  but 
a  mortgage,  which  he  must  foreclose. 

B.  P.  &  Jahish  Clement,  for  Bespondent,  argaed  that  the 
assignee  of  a  lease,  whether  as  mortgagee  or  otherwise,  was 
entitled  to  rent  accruing  during  the  time  he  wbb  assignee;  and 
cited  Eversten  v.  Sawyer,  2  Wend.  509. 

By  the  Court,  SAimEBsoN,  J.: 

This  is  an  action  for  money  had  and  received.  The  plaintiff 
had  judgment  in  the  Court  below.  The  defendant,  having  first 
moved  for  a  new  trial,  which  was  denied,  appeals. 

One  Godfrey  leased  to  the  defendant  certain  premiaes  for 
the  term  of  seven  years.  Thereafter  the  defendant  borrowed 
of  one  Schwartz  the  sum  of  three  hundred  dollars,  and  to 
secure  its  payment  assigned  to  him  the  lease  aforesaid.  The 
terms  of  the  assignment  were  absolute,  but  Schwartz  gave  the 
defendant  a  written  agreement  to  re-assign  the  lease  to  him 
upon  the  payment  of  the  three  hundred  dollars  and  interest  at 
the  rate  of  two  per  cent  per  month.  It  was  expressly  agreed 
between  them  that  the  defendant  should  remain  in  possession 
of  the  premises  and  collect  the  rent  from  the  sub-tenants,  but 
nothing  seems  to  have  been  in  terms  agreed  upon  as  to  the 
disposition  to  be  made  of  the  rents  when  collected,  whether 
they  were  to  be  turned  over  to  Schwartz  or  retained  by  the 
defendant  The  rents  were  not  turned  over  to  Schwartz  nor, 
np  to  the  time  this  action  waa  oommenoed,  had  the  defendant 
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paid  Schwartz  any  part  of  the  manej  due  him.  The  aangn* 
ment  to  Schwartz  was  made  on  the  9th  of  April,  1861. 

On  the  4th  of  May  following,  Schwartz  borrowed  of  Alsop 
&  Co.  the  sum  of  three  hnndred  dollars,  for  which  he  gave  his 
note  payable  at  three  months  with  interest,  at  two  and  one 
half  per  cent  per  month,  and  assigned  to  plaintiff,  a  member 
of  the  firm  of  Alsop  ft  Co.,  the  lease  in  qnestion  with  direo> 
tions  to  collect  the  rents  and  indorse  them  npon  the  note, 
which  the  plaintiff  agreed  to  do,  and  to  re-transfer  the  lease 
-when  the  note  should  be  paid.  The  assignment  by  Schwartz 
was  first  made  to  Alsop  &  Co.  on  the  back  of  the  lease,  but 
by  the  direction  of  the  plaintiff  it  was  afterward  erased  and 
another  made  to  him  alone.  The  defendant  was  informed  of 
the  assigmnent  to  the  plaintiff  and  the  purpose  for  which  it 
was  made,  and  called  upon  Alsop  &  Co.  in  relation  to  the 
matter,  and  was  asked  if  he  was  prepitred  to  take  it  up,  and, 
Laving  stated  that  he  was  not  at  present,  was  told  by  the 
plaintiff  that  he  must  keep  the  interest  paid.  The  defendant 
paid  interest  until  the  14th  of  October,  1862,  but  never  ren- 
dered any  account  for  the  rents  eo  nomine.  Prior  to  the  com- 
mencement of  this  action  he  had  received,  according  to. the 
evidence,  more  rents  than  sufficient  to  pay  off  what  was  due 
from  him  to  Schwartz,  or  from  Schwartz  to  the  plaintiff. 

The  assignment  to  Schwartz  and  the  defeasance  back,  con- 
stituted a  mortgage  of  the  defendant's  leasehold  to  secure  the 
payment  of  the  three  hundred  dollars  and  interest  loaned  by 
the  former  to  the  latter.  Under  it  Schwartz  acquired  no  right 
to  the  rents  coming  from  the  sub-tenants.  His  only  remedy 
was  by  foreclosure  and  sale  of  the  leasehold  estate  of  the 
defendant.  The  plaintiff,  assuming  that  he  took  by  the 
assignment  to  him  the  debt  due  to  Schwartz  from  the  defend- 
ant, acquired  no  greater  rights  than  his  assignor  had,  and  his 
only  remedy  was  by  foreclosing  on  the  debt  due  to  his  assignor. 
Sut  the  true  state  of  the  case  is  this:  The  plaintiff  took 
nothing  by  the  assignment  from  Schwartz  to  him,  for  the  debt 
for  which  the  mortgage  was  given  was  not  assigned.  The  debt 
was  the  principal  thing  and  the  mortgage  but  an  incident. 
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Independent  of  the  debt,  the  mor^iftge  has  no  awignaWe  qnalil^. 
It  always  abidea  with  the  debt  and  doea  not  paaa  nnleaa  the 
debt  itself  be  assigned.  An  assignment  of  the  mortgage  with- 
out the  debt  is  a  nullity.  (Jackson  v.  WiUard,  4t  John.  41 ; 
Jackson  y.  Bronson,  19  John.  826 ;  WiUon  tr.  Troup,  3  Cow. 
281.) 

Upon  die  evidence^  the  defendant  was  entitled  to  a  nonsuit. 

Judgment  xeveraed  and  cause  lemandad. 


VOIiUME  XXX. 

By  WILLIAM  FOSTER. 
ReTised  to  Include  citationa  to  Volume  147,  by  Chablbs  L.  TBOioraoN. 


30  Cal.  11-64.   PBCK  ▼.  VANDENBERG. 

Statute  of  1864  doea  not  apply  to  appeala  from  interlocutory  judg- 
menta  in  partition  entered  before  statute  took  effect,  p.  21. 

Affirmed  in  Peck  v.  Courtis,  31  Cal.  209,  as  to  interlocutory  judg- 
ments. Cited  in  Sharon  v.  Sharon,  68  Cal.  337,  aa  an  example  of  ap- 
peals from  an  interlocutory  order  and  a  final  judgment  being  included 
in  the  same  notice  of  appeal,  holding  this  practice  correct,  and  aJao  that 
the  record  of  the  appeals  may  be  in  one  transcript;  Sterling  v.  Ster- 
ling, 43  Or.  204,  decree  upon  consideration  of  report  of  reference  in  parti* 
tion  is  the  appealable  order;  Estate  of  Williamson,  26  Utah,  63,  order 
directing  sale  by  an  executor  of  decedent's  realty  ie  not  a  final  ap- 
pealable order;  Mills  y.  Miller,  2  Neb.  310,  where  the  court  ruled  on  in- 
terlocutory orders  in  partition,  though  holding  them  not  appealable; 
Watkina  y.  Maaon,  11  Oreg.  73,  holding  that  an  appeal  lies  only  from  a 
judgment  determining  the  controyeny  as  to  all  the  parties;  and  in 
note  to  60  Am.  Dec.  434. 

Fiaal  Judgment  defined^  p.  22.  m 

Cited  in  NoUn  y.  Smith,  137  CaL  861,  holding  a  judgment  not  final  ^ 

Consideration  of  a  Deed. — ^Whether  it  may  be  explained  by  parol 
eyidenoe,  not  decided  by  a  majority  of  the  court,  pp.  22-64. 

Cited  in  Hliine  y.  Ellen,  86  CaL  809,  holding  that  '^he  rule,  aa  now 
eatabUshed  by  almost  the  entire  body  of  modem  authorities,  is  that, 
for  collateral  purposes  at  least,  the  real  conalderation  of  a  deed  may  be 
•lM>wn  to  be  different  from  that  expressed  in  the  deed.  It  cannot  be 
proyed  tiiat  there  was  no  consideration,  for  the  purpose  of  showing  that 
no  estate  passed  and  thereby  defeating  the  operation  of  the  deed,  but 
it  may  be  shown  for  other  and  collateral  purposes."  Cited  in  Salmon  y. 
Wilson,  41  Cal.  604,  holding  that  although  the  consideration  named  was 
four  hundred  and  sixty -one  dollars  an  instrument  was  really  a  deed 
of  gift;  Ford  v.  Unity  Soc,  120  Mo.  510,  41  Am.  St  Rep.  718,  hold- 
ing that  a  consideration  of  one  dollar  did  not  change  a  donation  to 
a  bargain  and  sale;  Lake  y.  Bender,  18  Nev.  385,  holding  that  it  may 
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be  shown  that  the  consideration  named  was  not  the  only  one;  Young  v. 
Mutual  Life  Co.,  2  Sawy.  329,  to  the  point  that  a  receipt  for  an  in- 
surance premium  may  be  contradicted  by  the  company;  and  in  notes 
to  3  Am.  Dec.  307;  21  Am.  Dec.  674;  30  Am.  Dec  117;  86  Am.  Dec  639, 
640;  and  90  Am.  Dec  270,  271. 

Deed  to  a  Married  Woman  held  to  be  a  gift,  and  the  lands  conveyed 
to  be  her  separate  property,  p.  64. 

Referred  to  in  Peck  v.  Brummagin,  31  Cal.  447,  89  Am.  Dec  201,  as 
citing  cases  from  Texas  to  the  effect  that  the  husband  may  make  & 
gift  to  the  wife  out  of  the  community  property;  and  affirming  the 
Texas  cases.  Cited  in  Schuyler  v.  Broughton,  70  Cal.  283,  to  the  point 
that  when  a  deed  to  a  married  woman  shows  on  its  face  a  considera- 
tion paid  by  her,  the  presumption  is  that  the  land  is  community  prop- 
erty; Yesler  v.  Hochstettler,  4  Wash.  St.  368,  holding  that  where  a  wife 
bought  land  in  her  own  name,  with  money  a  part  of  which  she  had  in- 
herited, a  part  she  had  earned,  and  the  remainder  was  the  rents  and 
profits  of  the  husband's  separate  property  which  was  under  her  control, 
all  the  land  bought  became  community  property;  Thorpe  v.  Sampson, 
84  Fed.  Rep.  65,  holding  that  a  quitclaim  deed  from  husband  to  wife, 
in  consideration  of  love  and  affection,  was  a  gift;  notes  to  58  Am.  Dec 
112;  62  Am.  Dec.  479;  67  Am.  Dec  629;  73  Am.  Dec  543;  86  Am.  Dec 
637;  87  Am.  Deo.  107;  and  96  Am.  Dec.  423.  Cited,  by  mistake,  in 
Lehi  Co.  v.  Moyle,  4  Utah,  340,  on  a  question  of  water  rights.  Dis- 
tinguished in  Brown  y.  Whaley,  58  Ohio  St.  668,  65  Am.  St.  Rep.  797, 
and  note,  page  800,  holding  deed  from  parents  to  child  not  a  deed  of 
gift  under  local  statutes. 

80  Cal.  66-76.  LICK  ▼.  DIAZ. 

Alcalde  Grant. — ^An  indorsement  by  the  alcalde  on  the  grant  of  a 
certificate  that  one  of  two  grantees  has  renounced  and  the  whole  land 
is  therefore  granted  to  the  other,  does  not  divest  the  title  of  the  former, 
in  the  absence  of  any  evidence  that  he  authorized  the  certificate,  p.  73. 

Affirmed  in  Lick  v.  Diaz,  37  Cal.  440.  Cited  in  Le  Roy  v.  Clayton,  2 
Sawy.  497,  holding  that  after  title  has  vested  under  a  patent,  it  can- 
not be  divested  by  the  commissioner  of  the  land  office  canceling  the 
patent  without  consent  of  the  grantee. 

Adverse  Possession  held  improperly  pleaded  in  the  complaint^  p.  76. 

Cited  in  De  Freize  y.  Quint,  94  Cal.  663,  28  Am.  St.  Rep.  157,  to  the 
point  that  the  burden  of  proving  adverse  possession  is  on  the  party 
relying  on  it;  and  in  Paine  v.  Cometock,  57  Wis.  164,  holding  tliat  in 
pleading  the  statute  of  limitations  the  facts  must  be  stated. 

80  OaL  76-78.  LORD  ▼.  HOPKINS. 

Amendment  to  complaint  should  have  been  allowed,  p.  78. 
Cited  in  note  to  34  Am.  Dec  168. 
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80  Oa  78-02.    BISEND  ▼.  UVSSPOOL  CO. 

AMignment  of  Insurance  Policy  held  valid  as  against  other  creditors 
of  the  assured,  the  insurer'  making  no  objection,  though  not  having 
assented  to  the  assignment,  pp.  86-91. 

Cited  in  Bergson  v.  Builders'  Co.,  38  Gal.  544,  545,  holding  that  as- 
sent of  the  insurer  to  an  assignment  is  necessary  if  so  stipulated  in  the 
policy;  Ii^  re  Little  River  etc.  Ck>.,  02  Fed.  586,  587,  590,  holding  as- 
signments of  policies  as  collateral  security  not  to  be  fraudulent  prefer- 
ences within  the  bankruptcy  act;  Blackburn  v.  St.  Paul  Co.,  116  N.  C. 
827,  holding  an  assignment  valid  because  assented  to  by  the  insurer;  to 
the  same  effect  in  Merrill  v.  Colonial  Co.,  169  Mass.  15;  61  Am.  St.  Rep. 
273;  Insurance  Co.  v.  Phoenix  Co.,  71  Pa.  St.  34,  holding  a  condition 
against  assignment  had  been  waived  by  the  insurer;  Bentley  v.  Stand- 
ard Co.,  40  W.  Va.  737,  738,  holding  assent  of  the  insurer  necessary  to 
validity  of  assignment;  and  in  notes  to  56  Am.  Dee.  748,  750;  57  Am. 
Dee.  440,  441;  and  56  Am.  St.  Rep.  344. 

Interest  on  a  Judgment  is  from  date  thereof  '^  there  be  interest  due 
on  the  demand  on  which  the  action  is  brought,  it  should  be  included  in 
the  judgment  when  entered,"  p  91. 

Cited  in  VietU  v.  Nesbit,  22  Nev.  399,  holding  that  intenet  is  not  al- 
lowed except  as  prescribed  by  statute. 

80  Cal.  92-98.  BARBER  ▼.  CAZALI8. 

Partnership  held  not  created  by  an  agreemeBt  to  pay  a  mining  su- 
perintendent for  his  services  in  land  and  'Ors;  "there  was  no  com- 
munity of  profit  and  loss,"  p.  97. 

Cited  fai  Smith  v.  Schults,  89  Cal.  535,  holding  that  a  contract  for 
planting  on  diiares  created  the  relation  of  landlord  and  tenant,  not  a 
partnership;  and  in  notes  to  83  Am.  Dee.  104,  105,  and  58  Am  Rep.  lOl. 

80  Cal.  98-105.  PEOPLE  ▼.  JOHHSON. 

CertioraxL— Judisdiction  of  the  supreme  eourt  is  limited  to  ''cases 
where  the  jurisdiction  of  the  inferior  court,  board,  or  officer  is  im- 
peached," p.  101. 

Cited  in  Spring  Valley  v.  Bryant,  62  Cal.  135,  to  the  point  that  "in 
most  of  .the  cases  considered  in  this  court  the  writ  was  issued  by  this 
or  a  district  or  county  court  to  an  inferior  court  or  judge";  Hetsel  v. 
Board  of  Commrs.,  8  Kev.  362,  dismissing  the  writ,  because  the  board 
acted  regularly  and  within  its  jurisdiction.  Affirmed  in  Phillips  v. 
Welch,  12  Nev.  169. 

MnnidpaL— The  word  is  used  in  the  constitution  "for  the  purpose 
of  indicating  an  inferior  or  local  jurisdiction,"  p.  102. 
Cited  In  Powder  River  Co.  v.  Board  of  Commrs.,  3  Wyo.  609,  holding 
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that  the  wordB  "municipal  corporatum"  do  not  indade  a  oooiity  or  a 

school  district. 

Appellate  Jurisdiction  of  supreme  court  in  ''cases  of  law,"  given  by 
the  constitution,  is  of  "dvil  as  dietinguished  from  criminal  cases,"  p. 
106. 

Cited  in  Wheeler  ▼.  Donnell,  110  CaL  657,  holding  that  an  aocusation 
against  a  district  attorney,  under  section  772  of  the  Penal  Code,  is  not 
within  the  appellate  jurisdiction  of  the  supreme  courts 

80  Oal.  106114.  ESTATE  OF  ISAACS. 

Probate  Appeal — ^The  petition  and  account  of  executors,  on  final  set- 
tlement, are  part  of  the  record  on  appeal  from  the  decree,  p.  112. 

Affirmed  in  Estate  of  Page,  57  Cal.  240.  Cited  in  Miller  v.  Lux,  100 
CaL  613,  holding  that  findings  made  by  the  lower  court  are  also  part 
of  the  record  on  appeal. 

Executor's  Commissions  allowed  on  money  paid  to  the  widow  of  de- 
cedent, in  lieu  of  homestead,  by  order  of  the  court,  p.  113. 

Cited  in  Estate  of  Ricaud,  70  Cal.  71,  holding  that  the  value  of  the 
estate  accounted  for  as  the  basis  for  allowance  of  commissions;  and  in 
Estate  of  Dewar,  10  Mont.  438,  holding  that  the  commissions  are  regu- 
lated by  the  law  in  force  at  the  time  of  final  accoimting. 

30  Cal.  123-126.  CARPEHTISR  ▼.  TBJSWSTOJX. 

Written  Notice  of  Deeinon.-*Notice  of  intention  to  mo^  for  new 
trial  held  to  have  been  served  in  time,  after  receipt  by  the  losing  party 
in  a  jury-waived  case  of  notice  of  the  decision,  pp.  125-126. 

Cited  in  Midlory  v.  See,  129  CaL<  358,  noted  under  Borland  v.  Thorn- 
ton, 12  Cal.  446;  McCord  etc  Co.  v.  Glen,  6  Utah,  142,  construing  local 
statutes;  Biagi  v.  Howes,  66  Cal.  471,  holding  that  the  losing  party 
''is  entitled  to  such  notice  of  decision  before  he  is  called  on  to  aet> 
although  he  is  present  in  court  when  the  deeision  is  rendered,  and 
waives  findings,  and  asks  for  a  stay  of  proceedings";  and  to  same  ef- 
fect in  Keane  v.  Murphy,  19  Nov.  97.  First  Nat.  Bank  of  Hapid  City 
V.  McCarty. 

30  CaL  126-186;  89  Am.  Dec  70.  HOSTON  ▼.  LASCO. 

Statute  of  Limitations. — ^Mutual  accounts  are  made  up  of  matten 
of  setoff,  p.  130.  Where  money  is  delivered  by  one  party  to  the  other 
and  credited  by  the  latter.  It  must  ordinarily  be  treated  as  intended  as 
a  payment,  but  not  so,  we  apprehend,  as  to  personal  property,  p.  132. 
The  legal  presumption  is  that  a  delivery  of  an  article  oi  merdumdiss 
at  a  fixed  valuation  is  a  sale  and  not  a  payment,  p.  135. 

Cited  in  Santa  Rosa  etc.  Bank  v.  Bamett,  125  Cal.  411,  holding  pay- 
ment made  as  such  not  to  constitute  a  mutual  account;  note  to  Higby 
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T.  Burlington  etc  Co./ 61  Am.  St.  Rep.  253,  on  general  subject;  Adams 
V.  Patterson,  35  Cal.  126,  holding  that  an  account  was  not  mutual;  and 
in  Rooea  v.  Klein,  74  Cal.  628,  530,  where  credits  for  merchandise  and 
labor  were  held  to  be  payments,  and  "there  were,  therefore,  no  re- 
ciprocal demands  between  the  parties."  Cited  in  Millet  v-  Bradbury, 
109  Cal.  174,  holding  that  there  was  no  mutual  account  between  a  trus- 
tee and  a  beneficiary,  the  trustee  holding  money  of  the  beneficiary  for 
investment,  and  also  haying  a  claim  against  the  beneficiary  for  serv- 
Tioes;  for  the  trustee  was  a  creditor  as  to  the  services,  but  could  not 
deduct  the  amount  of  this  claim  from  the  trust  funds;  while  the  trustee 
was  not  the  debtor  of  the  beneficiary  as  to  the  trust  fund  until  after 
demand  by  the  latter  and  refusal  by  the  trustee.  Cited  in  Abbey  v. 
Owens,  57  Miss.  813,  holding  that  mutual  dealing  will  not  revive  lia- 
bilities as  to  prior  items  fully  barred  by  the  statute;  Warren  t. 
Sweeney,  4  Nev.  103,  holding  that  delivery  of  personal  property  as  pay- 
ment dost  not  make  an  aooount  mutual^  but  Beatty,  C.  J.,  dissenting 
says:  "The  diffesence  between  delivering  a  piece  of  personal  property  to 
be  credited  on  an  account  at  a  stipulated  price,  and  the  payment  of  the 
same  piece  of  property  to  be  credited  on  accoimt,  is  so  little,  or  my 
obtnseness  is  so  great,  that  I  am  wholly  unable  to  comprehend  it,"  (p. 
111.)  Cited  in  Green  v.  Disbrow,  79  N.  Y.  11,  35  Am.  Rep.  503,  holding 
that  delivery  of  butter  and  eggs,  to  be  credited  on  a  store  account, 
made  the  account  mutual;  Hayden  v.  Waymire,  10  Greg.  369,  where 
plaintiff  rendered  services  and  defendant  furnished  liquor  in  return,  and 
the  account  was  held  mutual;  Purvis  v.  Kroner,  18  Greg.  417,  holding 
accounts  mutual,  and  to  same  effect  in  Hannan  v.  Engelmann,  49  Wis. 
283;  Anthony  v.  Savage,  2  Utah,  470,  holding  that  credits  do  not  make 
an  account  mutual.  The  note  to  the  principal  case,  89  Am.  Dee.  70, 
is  cited  in  notes  to  7  Am.  St.  Rep.  143,  and  41  Am.  St.  Rep.  .851. 

30  GaL  136-138.    BARER  t.  UcLBLLAN. 

SbetiiPs  Sale»  on  fomeloaura  of  mortgage,  gives  the  purchaser  not  a 
title  but  a  Uen«  p.  137. 

Cited  in  San  Jose  Bank  ▼.  Bank  of  Madera,  121  Cat  542,  discussing 
rights  under  assignment  of  certificate  of  redemption  as  collateral;  Mc- 
Nary  ▼.  Wrightmaa,  82  Or.  582,  noted  under  People  v.  Mayhew,  20  Cal. 
655;  Otis  ▼.  McMillan,  70  Ala.  55,  holding  that  a  purchaser  at  sheriff's 
sale  on  execution  may  aell  to  another  and  convey  a  title  in  fee  simple. 

30  Cal.  138-150.  DENTZEL  ▼.  WALDIS. 

ReitroQiectiTe  Law,  'validating  powers  of  attorney  by  married  women, 
is  constitutional,  because  it  does  not  divest  vested  rights,  pp.  143-145. 

Cited  in  Teralta  Co.  y.  Shaffer,  116  Cal.  523,  58  Am.  St.  Rep.  196,  say- 
ing: "The  legislature  may  from  time  to  time  alter,  change,  or  modify 
the  remedy,  providing  in  so  doing  they  do  not  affect  the  right;  but 
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whenever  they  so  far  alter  the  remedy  as  to  impair,  destroy,  change, 
or  render  the  right  scaroely  worth  pursuing,  they  necessarily  impair 
the  obligation  of  the  contract  upon  which  such  right  is  founded";  and 
holding  that  so  much  of  section  3817  of  the  Political  Ck>de,  as  amended 
in  1895,  as  impairs  the  right  of  redemption  of  land  previously  sold  for 
delinquent  taxes,  is  unconstitutional.  Cited  in  Green  v.  Abraham,  43 
Ark.  424,  and  Johnson  v.  Richardson,  44  Ark.  373,  to  the  point  that  a  void 
acknowledgment  is  validated  by  a  healing  statute;  Burget  v.  Merritt, 
155  Ind.  149,  sustaining  local  statutes  as  not  impairing  obligation  of 
contract;  Utter  v.  Fraklin,  172  U.  S.  424,  sustaining  act  validating  ter- 
ritorial bonds  theretofore  issued;  to  the  same  effect  in  Johnson  v.  Tay- 
lor, 60  Tex.  369;  Tilton  v.  Swift,  40  Iowa,  81,  holding  that  a  retrospec- 
tive statute,  authorizing  a  court  to  receive  a  verdict  after  expiration  of 
the  term,  is  constitutional;  also  in  Webber  v.  Howe,  36  Mich.  156,  24  Anu 
Rap.  592,  holding  that  a  sale  of  liquor,  void  imder  a  prohibitory  law, 
was  not  validated  by  a  repeal  of  the  statute;  Estate  of  Sticknoth,  7 
Nev.  229,  holding  that  a  statute  allowing  Sticknoth's  unattested  will  to 
be  probated  was  constitutional;  Stanley  v.  Smith,  15  Oreg.  510,  hold- 
ing a  statute  validating  unsealed  deeds  was  constitutional;  and  in  notes 
on  remedial  statutes,  in  16  Am.  Dec  519,  520,  47  Am.  Dec.  398  and  37 
Am.  Rep.  398. 

Harried  Woman  may  oonvey  her  separate  estate  by  power  of  attor- 
ney, under  the  statute  of  1863,  provided  the  husband  joins  in  the  exe- 
cution of  the  instrument,  by  signing,  sealing,  and  acknowledging  it, 
p.  148. 

Cited  in  Hart  v.  Church,  126  Cal.  477,  77  Am.  St.  Rep.  201,  noted 
under  Ingoldsby  v.  Juan,  12  Cal.  564;  Ellison  v.  Branstrator,  153  Ind. 
155,  sustaining  conveyance  of  wife's  property  under  power  of  attor- 
aey  from  both  spouses;  Dow  v.  Gould  &  Curry  Co.,  31  CaL  654,  657, 
holding  that  a  power  of  attorney  from  the  wife  to  her  husband  to  sell 
her  separate  estate  was  void,  even  under  the  statute  of  1863,  because 
it  was  not  within  the  terms  of  that  statute,  which  must  be  construed 
strictly,  ''being  retrospective  in  terms,  and  being  so  questionable  in 
its  policy,  as  every  statute  must  be  that  makes  a  document  competent 
evidence  in  proof  of  title,  which  at  the  time  of  its  attempted  execu- 
tion was  evidential  of  nothing  except  a  mistake  of  law."    Cited  in 
Rantrovitz  v.  Prather,  31  Ind.   103,  99  Am.  Dec.  596,  holding  that  a 
demurrer  was  properly  sustained  to  a  complaint  agMnst  a  wife  for 
goods  sold  to  her  on  the  faith  of  her  separate  estate,  because  there  was 
no  averment  that  she  intended  to  bind  her  separate  estate;  dark  v. 
Clark,  16  Oreg.  230,  holding  that  a  joint  signing  qt  a  deed  by  husband 
and  wife  was  suflSicient,  and  the  husband's  name  need  not  appear  in  the 
body  of  the  deed;  and  in  noces  to  25  Am.  Dec  227,  228,  on  grantors  not 
named  in  deed;  73  Am.  Dec.  599,  85  Am.  Dee.  145,  on  married  w«imeii% 
deeds. 
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30  CkL  151-100.    P£OPLS  t.  STRONG. 

Cireanutaiitial  Evidence.--Tlie  proof  onght  to  be  xH)t  only  consist^ 
«nt  with  the  prieoner'a  guilt,  but  inooneistent  with  every  other  rational 
oonduBion,  p.  154. 

Affirmed  in  People  ▼.  Laehanaie,  82  OaL  435;  People  ▼.  Bamires,  56 
Oal.  538;  People  v.  Davia,  64  OaL  441;  State  ▼.  Mozley,  102  Mo.  389  i 
Jones  ▼.  State,  34  Tex.  Or.  Rep.  491. 

Refusing  Instructions.— Where  instructions  already  given  in  a  crimi- 
nal case  contain  in  substance  all  that  defendant  asked  for  and  was 
entitled  to,  the  supreme  court  cannot  presume  he  was  injured  by  the 
refusal  of  the  court  to  reiterate  the  same  thing,  even  though  submitted 
in  a  different  form;  but  in  such  eases  it  is  better  to  give  the  instruc- 
tions than  to  afford  pretext  for  an  appeal  by  refusing,  p.  155. 

Affirmed  in  People  v.  Ramirez,  56  Cal.  538,  saying:  "A  court  is  not 
bound  to  repeat  itself  in  its  charge  at  the  request  of  counsel.''  Cited 
in  dough  V.  State,  7  Neb.  348,  holding  that  defendant's  instructions 
were  sufficiently  covered  by  the  charge  as  given;  United  States  v. 
Cannon,  4  Utah,  139,  holding  it  was  not  error  to  refuse  immaterial 
instructions;  and  in  note  to  87  Am.  Dec.  101. 

Reasonable  Doubt. — The  language  of  Shaw,  C.  J.,  in  Commonwealth 
T.  Webster,  5  Cush.  320,  is  probably  the  most  satisfactory  definition 
ever  given  to  the  words  "reasonable  doubt"  in  any  case  known  to 
criminal  jurisprudence,  p.  155. 

Cited  in  People  v.  Ferry,  84  Cal.  34,  holding  that  the  opinion  of  the. 
jury  "must  approach  absolute  certainty,  that  is,  a  conviction  so  perfect, 
complete  and  unconditioned  as  to  exdude  the  possibility  of  a  doubt"; 
People  ▼.  Dewey,  2  Idaho,  84,  holding  that  the  doubt  must  be  one  fairly 
arising  from  the  evidence;  and  in  note  to  52  Am.  Dec.  738. 

Falaus  in  uno,  falsus  in  omnibus,  is  not  applicable  to  an  innocent 
mistake  of  a  witness,  p.  156. 

Cited  in  People  v.  Sprague,  53  Cal.  494,  holding  that  if  a  witness 
willfully  lies,  his  evidence  must  be  distrusted,  and  wholly  rejected 
unless  the  jury  believe  he  has  told  the  truth  in  other  respects;  to  same 
effect  in  People  v.  Soto,  59  CaL  369;  White  v.  Disher,  67  Cal.  403,  hold- 
ing that  secttooL  2061  of  the  Code  of  Civil  Procedure,  providing  that  "a 
witness  false  in  one  part  of  his  testimony  is  to  be  distrusted  in  others," 
means  that  the  jury  "must  distrust  him,  and  may  or  may  not,  not- 
withstanding sudi  distrust,  believe  him";  People  v.  Durrant,  116  Cal. 
201,  saying:  "If  a  witness  should  absolutely  discredit  his  own  testi- 
mony by  swearing  to  opposite  statements.  .  .  .  the  jury  must 
receive  and  weigh  it.  They  are  bound  to  look  upon  it  with  suspicion 
and  distmst,  and  may  reject  it";  Bonnie  v.  Earll,  12  Mont.  241,  hold- 
ing that  the  jury  may  disregard  all  the  testimony  of  a  witness  who 
swears  falsely,  but  are  not  bound  to;  dissenting  opinion  in  State  v. 


I 
30  Cal.  160-170  Notes  on  CaUfornia  Rep<Mi;fl.  1502 

Kyle,  14  Wash.  St.  557,  a  majority  of  the  court  holding  that  in  instnie- 
tions  on  this  point  it  was  not  neoessary  to  use  the  word  ''willful*  re- 
garding the  false  testimony;  and  in  note  to  86-  Am.  Dec  330. 

Facts  must  not  he  Assumed  in  charging  the  jury  in  a  criminal  case, 
but  it  must  be  left  to  the  jury  to  say  whetlier  the  facts  are  proven,  pp. 
157,  158. 

Affirmed  in  People  v.  Buster,  53  Cal.  618,  and  State  ▼.  Abbott,  8  W. 
Va.  760.  Cited  in  State  v.  Glynden,  51  Iowa,  465,  holding  it  error  to 
instruct  the  jury  that  the  admiasione  of  defendant  warranted  oonvic- 
tioa;  cited  in  State  ▼.  Allen,  45  W.  Va.  75,  holding  instruotion  errone- 
ous as  being  on  matters  of  fact;  note  to  76  Am.  Dec.  507. 

Confessions  is  not  the  mere  equrralent  of  the  words  "statements* 
or  "declarations,"  pp.  157,  158. 

Cited  in  People  ▼.  Miller,  122  Oal.  87,  distinguishing  "confession* 
and  "admission"  and  holding  certain  eridenee  admissible;  Lee  ▼.  State, 
102  Ga.  226,  quoting  Fletcher  t.  Stote,  00  Ga.  471;  People  t.  Parton,  49 
Gal.  638,  saying:  "The  term  is  restricted  to  acknowledgments  of  guilt* 
Cited  in  People  ▼.  Ramirez,  56  Cal.  538,  holding  that  a  confession  was 
"the  spontaneous  suggestion  of  the  defendant's  own  mind,  and  prop- 
erly admitted";  also  in  People  v.  Velarde,  59  Cal.  461,  holding  state- 
ments to  be  "in  no  sense  a  confession  of  the  defendant's  guilt,  but, 
on  the  contrary,  declarations  of  his  innocence";  People  t.  Le  Roy,  65 
Cal.  614,  holding  that  admissions  of  defendant  were  not  confessions 
and  "while  not  in  themselves  involving  his  guilt,  did,  when  connected 
with  other  facts,  tend  to  prove  it*;  to  same  effect  in  People  ▼.  Am- 
merman,  118  Cal.  32.  Cited  in  the  following  cases,  holding  statements 
of  a  defendant  not  to  amount  to  a  confession;  State  v.  Crowder,  41 
Kan.  110;  Taylor  t.  State,  37  Neb.  796;  State  v.  Heidenreich,  29  Or^. 
383,  384;  Fletcher  v.  State,  90  Ga.  471.  CSted  in  State  v.  Reinhart,  26 
Greg.  478,  holding  that  false  entries  by  a  bookkeeper  were  not  a  con- 
fession of  his  embezzlement;  and  in  note  to  6  Am.  St.  Rep.  242. 

30  Cal.  160-170.    PEOPLE  ▼.  SANDERSON. 

Chief  Justice  cannot  be  a  trustee  of  the  state  library,  because  it  is 

not  a  judicial  office,  pp.  167-170. 

Disapproved  in  People  v.  Province,  34  Cal.  629,  632,  639,  holding  that 
the  police  judge  of  San  Frandseo  may  be  a  police  commissioner.  Cited 
in  Staude  v.  Election  Commissioners,  61  Cal.  322,  holding  that  the  dis- 
trict judges  of  San  Francisco  oould  perform  the  duty  of  appointing 
police  commissioners;  Smith  v.  Moore,  90  Ind.  309,  in  dissenting  opin- 
ion, a  majority  of  the  court  holding  that  where  a  justice  of  the  peace 
was  re-elected  for  a  second  term,  but  declined  to  qualify  or  accept,  he 
was  not  barred  from  taking  the  office  of  county  treasurer  for  a  tenn 
beginning  after  the  end  of  his  first  term  as  justice  of  the  peace,  not- 
withstuading  the  constitutional  provision  that  a  person  elected  to  a 
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jndidal  office  Ib  Ineligible  for  any  other  during  tlie  term  for  whleh  he 
was  elected;  Opiniona  of  Justioee,  95  Me.  586,  defining  "offices  of  profit'' 
under  local  statutes;  Attorney  General  ▼.  Common  Council,  112  Mich. 
160,  on  point  that  city  mayor  is  an  "officer  under  the  state"  and  vacates 
that  office  on  election  to  govemership;  note  to  State  t.  Hooker,  63 
Am.  St.  Bep.  190,  on  public  officers.  Disapproved  in  State  v.  Laughton, 
19  Ney.  208,  holding  that  where  a  statute  made  the  lieutenant  governor 
ex  officio  state  librarian,  his  failure  to  file  the  statutory  bond  as  libra- 
rian created  a  vacancy  in  that  office,  but  not  in  the  office  of  lieutenant 
governor.    Cited  in  note  to  72  Am.  Dec.  187,  on  offices. 

30  Cal.  173-175.    McDONALD  v.  DAVIDSON. 

Answer,  not  denying  allegations  of  complaint,  but  stating  facts  that 
destroy  plaintiffs  right  to  recover,  raises  an  Issue  that  may  be  sup- 
ported by  evidence,  p.  175. 

Affirmed  in  Perkins  v.  Brock,  80  Cal.  322,  and  Malasce  v.  Hughes,  7 
Oreg.  40.    Cited  in  note  to  57  Am.  Dec.  549. 

30  CaL  175179.    PATXON  v.  PLACER  CO. 

County  Auditor  cannot  retain  license  fees,  in  addition  to  his  salary, 
pp.  176-178. 

Cited  in  Sacramento  Co.  v.  Bird,  31  CaL  78,  in  dissenting  opinion, 
a  majority  of  the  court  holding  that  a  county  treasurer  could  retain 
eommissi<His  on  money  paid  over  to  the  state;  and  in  Beam  v.  Siski- 
you Co.,  30  OaL  622,  holding  that  a  tax  collector  may  retain  part  of 
bis  fees. 

80  Cal.  180-181.    TARPT  t.  SHSPHEBD. 

Legal  Tender. — ^Defendant  in  replevin  is  bound  to  pay  'Hhe  value 
of  the  property  converted  in  lawful  money";  gold  and  greenback  values 
"are  tlw  same  by  legal  conclusion,"  181. 

Affirmed  in  Poett  v.  Steams,  31  Cal.  80,  as  to  the  values  being  pre- 
sumed to  be  the  same,  but  holding  that  where  an  addendum  to  a  note 
provided  for  payment  in  gold,  the  judgment  should  be  for  gold. 

30  CaL  182-185.    PEOPLE  v.  ALAMEDA  TUKNPIKE  CO. 

Service  by  MaiL— The  affidavit  must  show  strict  compliance  with 
the  statute,  p.  184. 

Affirmed  in  Moore  v.  Besse,  35  Cal.  187;  Beed  v.  Allison,  61  Cal.  407; 
Hogs  Back  Co.  v.  New  Basil  Co.,  63  Cal.  122.  CHted  in  Linforth  v. 
White,  129  Cal.  191,  holding  mail  service  of  notice  of  appeal  to  be 
insufficient  as  shown  by  affidavit. 

Judicial  Notice  is  not  taken  of  whether  there  is  communication  by 
mail  between  two  places  in  the  same  state,  p.  185. 
Cited  In  note  to  89  Am.  Dec  697,  on  judicial  notice. 
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SO  CaL  186.    WALTHER  t.  RABOLT. 

Alien  cannot  hold  office,  p.  188. 

Distinguished  in  Ward  ▼.  Crowell,  142  CaL  689^  noted  under  Pahner 
V.  Woodbury,  14  Gal.  43. 

30  CaL  190-101.    BOUXWARS  ▼.  CRADDOCE. 

Trover  or  Replevin  Against  Sheriff. — ^Demand  is  not  necessary  prior 
to  suing  for  wrongful  seizure  of  goods  under  an  execution  against  a 
third  party,  p.  101. 

Affirmed  in  Wellman  v.  English,  38  CaL  684;  Harpending  t.  Meyer, 
55  CaL  560;  Sharon  v.  Nunan,  63  CaL  235;  also  In  Black  ▼.  dasby,  97 
CaL  483,  holding  it  unnecessary  to  decide  whether  sections  549  and 
689  of  the  Code  of  Ciyil  Procedure  as  amended  in  1891,  have  changed 
the  rule.    Affirmed  in  Burohett  ▼.  Purdy,  2  Okla.  396. 

Levy  by  Sheriff. — ^The  circumstance  that  the  property  seised  'Sras  in 
the  possession  of  the  execution  debtor  at  the  date  of  the  seimre 
amounts  to  nothing  except  upon  proof  of  fraud  or  commixture,"  p. 
19L 

Disapproved  in  Fuller  Co.  v.  McDade,  113  CaL  363,  holding  that  an 
officer  may  "seize  any  personal  found  in  the  defendant's  possession, 
if  he  have  no  reason  to  suppose  it  to  be  the  property  of  another." 
Cited  in  notes  to  12  Am.  Dec.  384;  20  Am.  Dec  699;  21  Am.  Dec  208. 
Cited  in  Brooke  v.  McCracken,  10  Bank.  Reg.  466,  holding  that  whers 
the  taking  is  not  tortious,  there  must  be  demand  before  suit,  unless 
the  subsequent  detention  has  been  wrongfuL 

30  CaL  192-202.    WILLSON  v.  CLEAVBLAND. 

Setting  Aside  Default. — ^Motion  made  after  adjournment  of  term  is 
not  too  late,  if  made  before  final  judgment,  for  the  case  is  still  pend- 
ing, p.  197. 

Cited  in  Kaufman  v.  Shain,  HI  CaL  20,  52  Am.  St  Rep.  141,  holding 
that  a  court  may  amend  a  minute  order  at  any  time,  to  make  it  cor- 
respond with  the  facts. 

Clerk  Entering  Default  "exercises  no  judicial  functions,  but  acts 
merely  in  a  ministerial  capacity,  and  unless  he  confines  himself  strictly 
within  the  statute,  his  acts  can  have  no  binding  force,"  p.  198. 

Cited  in  Kennedy  v.  Mulligan,  136  Cal.  557,  but  sustaining  entry 
made  during  pendency  of  void  order  extending  time  to  plead;  Prori- 
dence  Co.  v.  Prader,  32  CaL  635,  91  Am.  Dec  599,  holding  that  a  default 
entered  by  the  clerk,  after  plaintiff  had  filed  a  bill  of  particulars,  was 
valid.  Cited  in  Sacramento  v.  Central  Pac  Co.,  61  CaL  255,  holding 
that  the  clerk  of  a  superior  court  had  no  power  to  enter  a  judgment 
for  taxes  less  than  the  amount  assessed,  though  the  district  attorney 
had  agreed  to  compromise  the  claim;  Reinhart  v.  Lugo,  86  Cal.  396, 
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21  Am.  St.  Rep.  54,  holding  that  where  the  aiBdayit  of  serrioe  of  sum- 
mons was  defective,  the  clerk  had  no  authority  to  enter  a  default; 
Territory  v.  Virginia  Go.^  2  Mont.  101,  holding  that  a  judgment  by 
default  cannot  be  entered  on  a  bad  complaint,  and  the  question  can  be 
raised  for  the  first  time  on  appeal;  and  in  Graydon  v.  Thomas,  3  Oreg. 
251,  on  the  point  that  the  derk  acts  ministerially. 

Sridence  Pleaded  in  Complaint  should  be  stricken  out,  p.  200. 

Affirmed  in  Larco  v.  Oasaneuava,  30  Cal.  565,  holding  that  the  rule 
applies  even  to  **9k  deraignment  of  title  in  an  action  of  ejectment"; 
Racouillat  ▼.  R^ie,  32  Cal.  456,  holding  that  ''the  office  of  a  complaint 
is  to  aver  the  material  issuable  facts  which  constitute  the  cause  of 
action,  and  not  the  evidence  to  prove  those  facts";  Jones  v.  Petaluma, 
36  Cal.  233;  and  McCaughey  v.  Schuette,  117  Cal.  225,  69  Am.  St.  Rep. 
178.    Cited  in  note  to  76  Am.  Bee  499,  on  this  point. 

Signature  of  Attorney  to  a  Pleading.«-"Tbe  court  was  not  bound  to 
try  the  question  whether  the  signature  was  genuine,  or  put  there  bj 
associate  counsel  without  any  express  authority,"  p.  200. 

Cited  in  note  on  attorneys  in  87  Am.  Dec.  170. 

Inconsistent  Defenses. — ^Defendant  in  ejectment  may  deny  plaintifTs 
title  and  also  plead  the  statute  of  limitations,  p.  200. 

Cited  in  Buhme  ▼.  Corbett,  43  Cal.  269,  holding  that  a  plea  or  defense, 
otherwise  sufficient  in  form  and  substance,  "is  not  to  be  defeated  or 
disregarded  merely  because  it  is  inconsistent  with  some  other  plea  or 
defense  pleaded.  And  there  is  no  distinction  in  this  respect  between 
pleadings  verified  and  pleadings  unverified";  also  in  People  v.  Lothrop, 
3  Colo.  449,  holding  that  inconsistent  defenses  may  be  pleaded,  if  eadi 
is  complete  in  itself;  Stebbins  ▼.  Lordner,  2  S.  l^k.  140,  holding  that 
defendant  may  plead  as  many  defenses  as  he  has;  Lawrence  v.  Peck, 
3  S.  Dak.  648,  holding  that  several  defenses  were  not  inconsistent,  but, 
if  they  were,  defendant  need  not  elect  which  one  to  stand  on;  cited  in 
Detroit  etc  Co.  v.  Stevens,  20  Utah,  247,  noted  under  Bell  v.  Brown, 

22  CaL  672;  Irwin  ▼.  Holbrook,  32  Wash.  353,  denial  of  cause  of  aotk>n 
arising  out  of  trust  relation  and  receipt  of  money  from  sale  of  land  is 
not  inconsistent  with  plea  of  limitations  setting  up  repudiation  of  any 
trust  relation  more  than  three  years  prior  to  commencement  of  action; 
Seattle  Bank  v.  Carter,  13  Wash.  St.  291,  holding  that  the  defenses 
pleaded  were  so  inconsistent  with  each  other  that  plaintiff  was  not 
obliged  to  prove  the  averments  of  the  complaint. 

Abandonment  of  premises,  by  plaintiff  in  ejectment,  may  be  proved 
by  defendant  under  the  general  issue,  p.  200.  Upon  a  question  of  aban- 
donment, ....  both  parties  should  be  allowed  to  prove  any  fact 
or  circumstance  from  which  any  aid  for  the  solution  of  the  questi<m 
can  be  derived,  p.  202. 

Cited  in  Wood  v.  Etiwanda  Water  Co.,  147  Cal.  234,  applying  rule  to 
Notes  Cal.  Rep.— 95 
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abandonment  of  water  right  acquired  by  appropriation;  Bell  y.  Bed 
Rode  Ck>.,  39  GaL  218,  holding  It  error  not  to  allow  plaintiflTs  evidence 
in  rebuttal  aa  to  hie  alleged  abandonment;  Moon  ▼.  Ri^ine,  36  GaL  340, 
96  Am.  Dee.  185,  to  the  point  that  "slight  cireumstanoes  have  been 
allowed  to  rebut  the  inference  of  abandonment,  arising  from  long  dia- 
use";  Morenhaut  ▼.  Wilson,  02  Gal.  268,  holding  that  with  regard  to 
mining  claims,  "the  instant  an  abandonment  takes  place,  a  vacsncy 
in  the  possession  occurs,  ....  but  the  occupant  of  mining  elsims 
does  not  lose  his  right  of  possession  absolutely  by  a  failure  to  comply 
with  one  or  more  of  the  local  mining  laws,  although  these  laws  declare 
a  forfeiture  as  the  result  of  such  noncompliance";  Sparrow  ▼.  Rhoades,  , 

76  Gal.  211,  9  Am.  St.  Rep.  198,  to  the  point  that  under  a  general  denial  ! 

in  ejectment  defendant  may  prove  "any  fact  which  might  show  or  tend 
to  show  that  the  plaintiff  had  no  right  of  entry  when  the  suit  was  I 

brought."  Gited  in  Utt  v.  Fxey,  106  GaL  397,  holding  with  regard  to 
water  rights  for  irrigation  that  "to  abandon  such  right  is  to  relinquish  | 

possession  thereof  without  any  present  intention  to  repossess.    To  con-  I 

etitute  such  abandonment  there  must  be  a  concurrence  of  act  and  intent, 
viz.,  the  act  of  leavmg  the  premises  or  property  yacaat,  so  that  it  may 
be  appropriated  by  the  next  comer,  and  the  intention  of  not  returning." 
Gited  in  Trevaskis  v.  Peard,  111  Gal.  603,  holding  that  where  defendant 
asserted  a  claim  to  mineral  lands  by  virtue  of  an  earlier  location,  plain- 
tiff could  not  defeat  the  claim  by  evidence  of  its  abandonment;  and  in 
note  to  40  Am.  Dec.  465,  on  abandonment. 

Landlord  and  Tenant— The  estoppel  against  *  tenant  in  favor  of 
his  landlord's  title  does  not  endure  longer  than  the  tenant's  possession 
under  the  lease,  p.  201. 

Affirmed  in  Tewksbury  ▼.  Magraff,  38  OaL  244. 

Judgment  in  unlawful  detainer  is  condusire  on  the  question  of  ten- 
ancy and  refusal  to  surrender,  p.  201. 
Affirmed  in  Fredericks  v.  Judah,  73  GaL  608. 

80  OaL  202-206;  89  Am.  Dec  85.    WBLSH  ▼.  KIRKPATSICK. 

Misnomer  of  defendant  is  matter  in  abandonment,  and  a  judgment  by 
default  against  such  defendant  is  not  void,  pp.  205,  206. 

Gited  in  Gasper  v.  Klippen,  61  Minn.  355,  52  Am.  St.  Rap.  606,  hold- 
ing that  a  judgment  against  Gharles  G.  instead  of  Ghristian  G.  is  not 
void  but  can  be  amended;  Alabama  Go.  ▼.  Bolding,  69  Miss.  263,  30  Am. 
St.  Rep.  544,  holding  that  if  defendant  fails  to  plead  a  misnomer,  he 
is  bound  by  a  judgment  by  default;  and  in  notes  to  44  Am.  Dec  573; 
83  Am.  Dec  292;  and  42  Am.  St.  Rep.  561. 

30  Oal.  206-208.    PBOPLB  v.  BYHNES. 

Instructions  in  a  criminal  case  must  be  applksable  to  the  evidence^ 
and  need  not  be  given  on  a  point  that  is  merely  hypothetieal,  p.  207. 
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AfBnn«d  in  People  v.  Taylor,  36  Cal.  266;  People  t.  Beet,  30  CaL 
601;  People  ▼.  Atherton,  61  Cal.  408;  People  ▼.  GUbert,  60  Cal.  lllj 
and  Smith  y.  People,  1  Colo.  146,  147.    Cited  in  note  to  87  Am.  Dec  102. 

Unlawfully. — ^This  word  should  be  defined,  if  used  in  an  instruction, 
p,  208. 
Affirmed  in  Rush  v.  Frendi,  1  Ariz.  140,  as  to  the  word  "lawfully.'' 

A  Mofe  Specific  lastractioii  on  a  point  should  be  asked  for  if  desired^ 
p.  208. 
Affirmed  in  People  v.  Williams,  32  CaL  286. 

30  Cal.  208-214.    FITCH  ▼.  BUNCH. 

Motion  for  New  Trial  must  specify  as  a  ground  the  insufficienoy  of 
evidence  to  justify  a  finding  of  fact,  if  such  ground  is  relied  on,  p.  211. 

Cited  in  Thorp  t.  Freed^  1  Mont.  663,  to  the  point  that  an  assign- 
ment of  error  should  point  out  wherein  the  error  lies. 

Escrow  differs  from  a  deed  in  one  particular  only,  and  that  is  the 
delivery,  p.  212.  A  deed  delivered  to  a  third  person  is  an  escrow  only 
where  it  is  to  be  delivered  to  the  grantee  upon  the  performance  by 
him  of  the  stipulated  condition^  p.  213. 

Affirmed  in  MiUer  t.  Sears,  01  Cal!  284,  26  Am.  St.  Rep.  177.  Cited 
in  Hoyt  v.  McLagan,  87  Iowa,  761,  saying:  "To  constitute'  a  good 
delivery  the  grantor  must  part  with  all  power  and  oointr(d  over  the 
deed  and  the  right  to  rervoke  it";  Nichols  etc.  Co.  v.  Bank,  6  N.  Dak. 
406,  on  point  that  escrow  is  not  shown  when  propjerty  remains  under 
control  of  depositor;  dark  t.  Campbell,  23  Utah,  672,  deposit  of  min*. 
ing  stock  as  escrow  with  writing  authorizing  its  purchase  by  certain, 
person  for  certain  price  within  certain  time  is  not  good  escrow  in 
absence  of  binding  contract  therefor  between  parties;  Nichols  v.  Opper- 
mann,  6  Wash.  St.  620,  holding  parol  evidences  in  admissible  to  show 
the  terms  on  whidi  deeds  for  exchange  of  land  were  executed;  Pruts-- 
man  v.  Baker,  30  Wis.  662,  11  Am.  Bep.  608,  holding  that  when  a 
grantor  delivered  deed  to  a  third  party,  to  be  delivered  to  the  grantee 
only  after  the  grantor's  death,  it  was  not  an  escroW)  because  the  grantor 
retained  control  over  it;  Campbell  v.  Thomas,  42  Wis.  440,  24  Am.  Bepk 
428,  holding  a  deed  not  pn  escrow,  because  the  grantor  attained  control. 

Delivery  by  Grantor's  Agent,  of  a  deed  intrusted  to  him  for  that 
purpose,  is  effectual  only  if  made  before  the  agenfs  authority  is  re- 
voked by  the  grantor,  p.  213.  ' 

Cited  in  Boyd  v.  Slayback,  63  Cal.  404,  holding  that  without  delivery 
no  title  passes;   Bank  v.  Bailhache,  G5  Cal.  331,  holding  that  as  an  ' 
agent  agreed  not  to  deliver  a  deed  until  so  instructed  by  the  grantor 
he  could  not  deliver  it  earlier.    Affirmed  in  Patten  v.  Coen  Co.,  3  Colo. 
270.    Cited  in  Schmidt  t.  DeegMd,  69  Wis.  307,  holding  a  note  and 
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mortgage  to  hare  been  delivered^  and  beyond  the  eontrol  of  the  mort* 
gagor. 

30  Cal.  214-218.    PEOPLE  ▼.  ENGLISH. 

Indictment  for  aeaault  to  commit  murder  held  to  meet  all  the  stat- 
utory requirements,  p.  216. 

Cited  to  the  same  effect,  in  a  rape  case,  People  v.  Burke,  34  Oal. 
663.  Cited  in  People  ▼.  Murat,  46  Cal.  283,  holding  that  under  an  in- 
dictment charging  assault  to  commit  murder,  conviction  of  assault  with 
a  deadly  weapon  to  do  bodily  harm  cannot  be  upheld,  unless  it  ap- 
pears in  the  indictment  that  a  deadly  weapon  was  used;  to  same  effect 
in  People  ▼.  lightner,  49  CaL  229;  People  v.  Helbing,  61  Cal  622. 
Cited  in  State  v.  Miller,  25  Kan.  700,  holding  that  an  information  suffi- 
ciently described  assault  with  a  deadly  weapon;  and  to  same  effect 
in  State  t.  Sheerin,  12  Mont.  643;  33  Am.  St.  Rep.  603. 

Conviction  of  Lower  Degree  or  Grade  of  the  offense  charged  is  proper 
where  the  lower  grade  is  included  in  the  offense  charged,  p.  217. 

Cited  in  Ex  parte  Ah  Cha,  40  Oal.  427,  holding  that  where  defendant 
was  convicted  of  a  misdemeanor  under  an  indictment  for  a  felony,  a 
conviction  which  directed  imprisonment  in  state  prison  was  void,  that 
form  of  punishment  not  being  allowed  for  a  misdemeanor;  to  same 
effect  in  Ex  parte  Max,  44  CaL  681,  but  holding  that  the  error  of 
punishing  a  misdemeanor  by  imprisonment  in  state  prison  cannot  be 
inquired  into  on  habeas  corpus,  but  only  on  proceedings  in  error,  and 
adding  that  this  obvious  distinction  was  overlooked  in  the  principal 
case.  Cited  in  Ex  parte  Donahue,  65  Oal.  475,  holding  that  under  an 
indictment  for  assault  with  &  deadly  wesrpcHi  a  verdict  of  simple  as- 
sault may  be  rendered;  People  t.  Pape,  66  OaL  367,  holding  that  a 
verdict  of  assault  with  a  deadly  weapon  is  proper  on  a  diarge  of 
assault  with  intent  to  murder;  and  in  People  ▼.  Gordon,  99  CaL  229, 
to  same  effect;  State  v.  Snider,  82  Wash.  307,  since  there  is  no  such 
offense  as  assault  with  deadly  weapon  under  law  of  this  state,  words 
'^with  deadly  weapcw"  in  verdict  are  surplusage.  Affirmed  in  People 
▼.  OdeU,  1  Dak.  192;  Territory  ▼.  Conrad,  1  Dak.  365;  State  v.  White, 
45  Iowa,  327;  State  t.  Robey,  8  Ner.  321;  State  ▼.  Johnson,  3  N.  Dak. 
152. 

30  C^  218-223.    STAN  ▼.  DOUGHESTT.    S.  a  38  OaL  676. 

Statement  on  appeal,  not  filed  within  the  statutory  time,  stricken 
out,  p.  221. 

Cited  in  dissenting  opinion  in  Quivey  ▼.  Gambert,  32  CaL  312,  as  an 
example  of  striking  out  a  statement;  and  in  Walker  v.  Hamburg  Co., 
2  Utah,  110,  to  the  point  that  where  the  statement  is  not  filed  in  time, 
the  appeal  is  only  on  the  judgment-roll. 

Submission  to  Arbitration  becomes  an  ocder  of  court,  and  the  award 
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beoomes  a  judgment,  only  wlien  the  statutory  requirements  haTO  been 
complied  with,  p.  222. 

Cited  in  Fairckild  v.  Doten,  42  Gal.  129,  holding  that  where  the  sub- 
mlflsion  only  stipulated  that  judgment  should  be  entered  on  the  award, 
but  not  that  the  submission  should  be  entered  as  a  rule  of  court,  a 
judgment  was  authonaed,  *'there  being  no  oanse  pending  in  that  court 
in  which  judgment  could  be  entered";  Pieratt  t.- Kennedy,  43  Gal.  395, 
lK>lding  that  the  clerk  must  not  only  be  authorized  by  the  submission 
to  enter  it  as  a  rule  of  court,  but  he  must  actually  so  enter  it;  and 
to  same  effect  in  Kettleman  ▼.  Treadway,  65  CaL  50$. 

Award,  entered  later  than  the  date  stipulated  in  the  submission  is 
void,  p.  223. 

Cited  in  De  Long  v.  Stshl,  13  Kan.  663,  holding  that  the  powers  of 
a  referee  cease  at  the  expiration  of  the  time  named  in  the  order  of 
reference. 

30  Gal.  223-226.    PEOPLE  ▼.  PRATT. 

Appeal  on  a  feigned  issue,  taken  by  consent  of  counsel  to  obtain  % 
decision  on  the  meaning  of  a  statute,  will  not  be  heard,  as  it  is  no 
part  of  the  court's  duty,  p.  225. 

Affirmed  in  State  ▼.  McCullough,  20  Nev.  157.  Cited  hi  Ward  ▼. 
Alsup,  100  Tean.  739,  further  sustaining  right  of  amicus  curiae  to  show 
to  appellate  court  the  mala  fides  of  the  suit  under  oonsideratioii. 

30  CaL  227-229.    JONES  ▼.  BLOCK. 

Findings,  under  the  statute,  are  *  special  ¥erdiet»  not  an  opinion, 
p.  229. 

Affirmed  in  McQcy  v.  McCloy,  38  CaL  577.  Cited  in  Pratolongo  y. 
Laroo,  47  CaL  382,  to  the  point  that  "where  specific  facts  are  put  in 
issue  by  the  pleadings,  it  is  the  duty  of  the  court  or  referee  to  find 
distinctly  as  to  these  facts";  dissenting  opinion  in  Murphy  v.  Bennett, 
68  CaL  536,  to  the  point  that  findings  are  a  special  verdict;  and  in 
Hamilton  ▼.  Spokane  Co.,  2  Idaho,  902,  to  the  point  that  the  decision 
of  the  lower  court  should  contain  only  ultimate  facts  and  concjuaions 
of  law. 

80  C^  229-236;  89  Am.  Dec.  88.    LE  ROT  t.  ROGERS. 

Title  by  AdTcrse  Possession  cannot  be  impaired  by  an  entry  by  those 
claiming  under  a  patent  to  the  land,  unless  made  in  pursuance  of  a 
judgment  to  which  the  adverse  claimant  was  a  party  or  privy,  p.  234. 

Cited  in  Arrington  ▼.  Idsoom,  34  Gal.  382,  94  Am.  Dec.  735,  holding 
that  an  absolute  title  may  be  acquired  by  adverse  possession;  and  to 
same  effect  in  Parker  v.  Metzger,  12  Oreg.  410. 

Judgment  in  Ejectment  does  not  bind  one  who  is  not  a  party  or  a 
privy  thereto,  p.  234. 
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Affirmed  in  Irving  y.  Cunningham,  77  Cal.  54.  Cited  in  notes  to  4 
Am.  St.  Hep.  173  and  54  Am.  St.  Rep.  646,  on  this  point.  Cited  m  note 
to  56  Am.  St.  Rep.  857,  on  lis  pendens. 

Remainder-man  on  expiration  of  particular  estate  does  not  oome 
imder  it,  but  elairas  through  independent  souroe  of  title,  p.  236. 

Cited  in  Pryor  v.  Winter,  147  CaL  558,  statute  of  limitations  dioea 
not  run  against  remainder-man  until  termination  of  life  estate. 

30  Cal.  237-242.    BICKKELL  ▼.  AMADOH  COUNTY. 

Of&dal  Fees,  not  authorized  by  statute,  cannot  be  collected,  pp.  238- 
242. 

Affirmed  in  Cole  v.  White  Co.,  32  Ark.  50,  Barrett  v.  Stutsman  Co^ 
4  N.  Dak.  179,  and  Board  of  Comrs.  Garfield  Co.  t.  Leonard,  26  Oob. 
153. 

30CaL243.    PEOPLE  ▼.  LARDNER. 

Taxation. — ^Money  in  bonds  of  county  treasurer  on  order  of  ooort 
and  belonging  to  litigants  is  assessable  to  l^e  treasurer  by  name,  p. 
244. 

Cited  in  Minneapolis  etc.  Co.  v.  Traill  Co.,  9  N.  Dak.  220,  sustaining 
local  act  as  to  taxation  of  grain  in  warehouses;  In  re  Sims,  118  Fed. 
357,  funds  of  bankrupt  estate  in  hands  of  trustee  are  taxable  in  tax- 
ing district  where  yalues  would  be  assessable  if  bankruptcy  had  not 
supervened. 

30  Cal.  244-247.    CARIAOA  ▼.  BRYDBN. 

Mandamus  is  within  the  jurisdiction  of  district  courts,  p.  246. 

Cited  in  dissenting  opinion  in  Rosenbaum  v.  Bauer,  120  U.  S.  462, 
a  majority  of  the  court  holding  that  a  United  States  drcnit  eourt  can- 
not issue  the  writ,  except  in  aid  of  a  jurisdiction  previously  acquired 

30  Cal.  253-280;  89  Am.  Deo.  93.    SHBRMAH  t.  SIORT. 

Enrolled  Statute,  properly  authenticated  and  deposited  with  the  sec- 
retary of  state,  is  conclusive  evidence  of  the  correctness  of  its  text 
and  the  regularity  of  its  enactment,  and  cannot  be  impeached  by  leg* 
islative  journals  or  parol  evidence,  pp.  254-280. 

Cited  in  Yolo  Co.  t.  Colgan,  132  CaL  267,  268,  269,  271,  274,  275,  sus- 
taining rule  and  holding  it  not  affected  by  provisions  of  new  oonstitu- 
tion;  People  v.  Harlan,  133  Cal.  24,  holding  statute  properly  enacted; 
SGlwuukee  Co.  v.  Isenring,  109  Wis.  26,  on  point  that  as  to  oontenU 
of  a  statute,  courts  may  examine  enrolled  or  engrossed  bills,  or  other 
evidenee;  Narregang  v.  Brown  Co.,  14  S.  Dak.  364,  following  rule; 
Hahn  v.  Kelly,  34  Cal.  424,  holding  that  the  judgment-roll  is  the  record 
of  the  court  wherein  it  is  made,  and  cannot  be  impeached  coHaterally, 
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ev«n  by  tlie  files  and  minutes;  Ororille  Co.  t.  Sapervisors,  37  Cal.  363, 
holding  that  in  proceedings  on  mandamus  to  compel  supervisors  to 
obey  a  statute,  the  question  of  fraud  In  procuring  the  passage  of  the 
statute  cannot  be  considered;  Harpending  ▼.  Haight,  39  Gal.  202,  2 
Am.  Rep.  439,  holding  that  in  mandamus  to  compel  the  govemor  to 
authenticate  a  statute,  the  motives  of  senators  in  regard  to  their  pro- 
ceedings cannot  be  inquired  into.  AiBrmed  in  People  v.  Burt,  43  Cal. 
664.  Distinguished  in  Oakland  Paving  Co.  y.  Hilton,  69  Gal.  496,  hold- 
lag  that  failure  to  record  a  proposed  amendment  to  the  constitution 
in  the  legislative  journals  rendered  the  amendment  void;  and  in  Hale 
▼.  McGettigan,  114  Cal.  U4,  holding  it  unnecessary  to  decide  whether 
under  the  new  constitution  the  legislative  journals  could  be  examined 
to  impeach  the  validity  of  a  statute,  "since  we  are  of  the  opinion  that 
it  does  not  appear  from  those  journals  that  the  act  in  question  was 
not  constitutionally  passed."  In  the  Railroad  Tax  case  (San  Mateo 
Co.  V.  Southern  Pac.  Co.),  8  Sawy.  293,  294,  13  Fed.  Rep.  767,  Sawyer, 
G.  J.,  who  had  delivered  the  opinion  in  the  principal  case  in  1866,  said 
in  1882:  "While  we  think  the  case  of  Sherman  v.  Story  correctly  de- 
cided under  the  constitution  as  it  then  was,  we  are  of  the  opinion 
that  the  change  in  the  constitution  requires  a  change  in  the  rule." 
Field  V.  Clark,  143  U.  S.  676,  holds  that  an  enrolled  act  of  congress 
is  conclusive,  and  in  a  note  all  the  authorities  on  the  point,  to  1891, 
are  collected.  The  principal  case  is  approved  in  Graves  v.  Alsap,  1 
Ariz.  282,  310-317;  Commissioners  t.  Burford,  93  Ind.  385;  Division  of 
Howard  Go.,  15  Kan.  211;  Weeks  v.  Smith,  81  Me.  548;  Ex  parte  Wren, 
08  Miss.  633;  60  Am.  Rep.  830;  State  t.  Swift,  10  Nev.  183,  186,  198; 
21  Am.  Rep.  725,  726,  736;  Usener  y.  State,  8  Tex.  App.  181;  McLane 
▼.  Paschal,  8  Tex.  Civ.  App.  401;  People  v.  Qayton,  6  Utah,  601; 
Ritchie  ▼.  Richards,  14  Utah,  353;  State  v.  Jones,  6  Wash.  St.  473;  and 
Comstock  V.  Tracey,  46  Fed.  Rep.  171.  Denied  in  State  v.  Frank,  60 
Neb.  832,  permitting  such  inquiry.  Disapproved  in  the  following  oases, 
holding  that  the  legislative  journals  may  be  looked  into,  and  that  the 
enrolling  act,  though  prima  fade  evidence  of  its  correctness  and  valid- 
ity, is  not  conclusive:  Chicot  v.  Da  vies,  40  Ark.  210;  Webster  v.  Little 
Bock,  44  Ark.  548,  holding  that  the  journals  should  not  be  allowed  to 
nullify  the  statute  unless  it  plainly  appears  that  the  constitution  has 
been  violated  in  an  essential  point;  In  re  Roberts,  5  Colo.  528,  529, 
holding  that  it  is  for  the  court  to  say  how  far  the  journals  are  evi-. 
dence,  and  giving  a  list  of  authorities  on  both  sides;  Burkhart  v.  Reed, 
2  Idaho,  477;  Koehler  v.  Hill,  60  Iowa,  550,  585;  dissenting  opinion  in 
In  re  Gunn,  50  Kan.  255;  Hart  v.  McElroy,  72  Mich.  450;  dissenting 
opinion  in  Rohrbacher  v.  Jackson,  51  Miss.  750;  State  v.  Smith,  44 
Ghio  St.  363.  Cited  in  State  v.  Kiesewetter,  45  Ohio  St.  263,  holding 
that  an  act  not  enrolled  or  entered  in  the  journal  cannot  be  proved 
by  a  printed  copy  deposited  in  the  state  library;  Hunt  v.  State,  22 
Tex.  App.  403,  holding  that  where  the  constitution  provides  that  the 
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presiding  officers  of  the  legislature  shall  sign  all  bills,  and  the  fact 
of  signing  shall  be  entered  in  the  journals,  the  court  may  look  into  the 
journals  to  see  if  it  has  been  done;  and  in  notes  to  61  Am.  Dec  617- 
621;  68  Am.  Dec.  675;  66  Am.  Dec  687;  86  Am.  Dec.  357;  94  Aul  Dec 
762;  95  Am.  Dec  719;  13  Am.  Bep.  648;  47  Am.  St.  Bep.  817,  821. 

80  CaL  280-290.    HIHN  ▼•  PECK. 

Findings. — ^It  is  not  necessary  for  the  court  in  its  findings  to  pre- 
sent the  results  of  last  analysis.  The  facts  which  the  court  is  to  find, 
and  the  facts  which  the  pleader  is  to  state,  lie  in  the  same  plane, 
that  is,  in  both  connections  facts  are  to  be  stated  according  to  their 
legal  effect,  p.  286. 

Cited  in  Porter  v.  Woodward,  67  Cal.  639,  holding  that  findings  as 
to  possession  in  ejectment  were  sufficient,  in  the  absence  of  spedfio 
request  for  findings  on  that  point,  though  if  such  request  had  been 
made,  it  niight  have  been  held,  on  exception  to  the  refusal  thereof, 
that  the  findings  should  have  been  made  as  requested;  McCarthy  ▼. 
Brown,  113  Cal.  17,  holding  that  the  fact  of  defendant's  ouster  was 
sufficiently  expressed  in  the  findings,  and  the  force  of  a  finding,  "as  a 
fact,  is  not  impaired  by  its  having  been  placed  under  the  heading  of 
conclusions  of  law." 

Appeal  from  denial  of  new  trial  being  taken  too  late,  the  evidence 
cannot  be  considered  on  an  appeal  from  the  judgment,  p.  287. 

Affirmed  in  Pedc  v.  Vandenberg,  30  CaL  21.  Cited  in  Sharon  ▼. 
Sharon,  68  Cal.  337,  holding  that  where  there  are  several  appeals  in 
the  same  action,  the  notice  of  all  may  be  in  one  paper,  and  the  under- 
taking as  to  all  in  one  bond;  Brown  v.  WiUoughby,  5  Colo.  8,  to  the 
point  that  where  there  is  no  appeal  taken  from  denial  of  new  trial, 
the  evidence  cannot  be  examined  on  an  appeal  from  the  judgment; 
Beever  t.  White,  8  Utah,  190,  noted  under  Lambert  t.  Smith,  3  OaL 
408;  State  v.  Beed,  3  Idaho,  560,  order  overruling  application  for  diange 
of  venue  in  criminal  case  is  reviewable  only  on  appeal  from  ^final  judg- 
ment. 

Sheriff's  Sale. — The  title  of  a  buyer  rests  upon  the  judgment,  execu- 
tion, sale,  and  sheriff's  deed.  The  judgment  and  execution  must  be 
proved  by  producing  them.  Becitals  in  the  sheriff's  deed  are  not  ad- 
missible to  prove  his  authority,  but  are  entitled  to  the  same  effect, 
as  evidence,  as  his  official  return  on  the  execution,  p.  288. 

Cited  in  Heyman  v.  Babcock,  30  CaL  370,  holding  that  where  an 
order  of  sale  of  mortgaged  premises  is  not  put  in  evidence,  the  redtal 
of  it  in  the  sheriff's  deed  ''is  as  incompetent  proof  of  the  order  of  sale 
as  of  the  decree";  People  v.  Doe,  31  Cal.  221,  holding  that  an  i4>pli- 
cant  to  a  district  court  for  a  writ  of  assistance  in  favor  of  a  purchaser 
at  a  tax  sale,  ordered  by  the  judgment  of  a  justice  of  the  peace,  must 
produce  the  judgment;  Blood  v.  Light,  38  CaL  658,  99  Am.  Dec  447, 
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holding  that  as  a  sheriff's  deed  on  execution  sales  recites  a  lety,  this 
is  conclusive  evidence  against  one  not  a  party  to  the  execution;  Loe 
Angeles  Bank  v.  Raynor,  61  Cal.  147,  holding  that  where  a  purchaaer 
at  execution  sale  produced  the  judgment,  execution,  and  sheriff's  deed, 
"the  sheriff's  deed  proved  the  sale,  and  the  legal  presumption  is  that 
all  the  acts  of  the  officer  which  preceded  the  sale  had  been  duly  per- 
formed"; Kelley  ▼.  Desmond,  63  Gal.  519,  holding  that  where  an  exe- 
cution sale  "is  authorised,  the  purchaser  is  entitled,  after  the  time 
for  redemptiofi  expires,  to  his  deed,  and  may  compel  its  execution  and 
delivery.  The  deed  is  conclusive  evidence  of  the  facta  of  the  sale  as 
recited  in  the  deed."  AflSrmed  in  Peterson  v.  Weissbein,  75  OaL  178, 
holding  that  a  oonstable's  deed  on  execution  sale  was  wrongly  admit- 
ted in  evidenee,  withoot  first  requiring  production  of  the  judgment 
and  execution;  to  similar  effect  in  Leviston  v.  Henninger,  77  CaL  462, 
and  Bolan  ▼.  Bolan,  4  Nev.  15^.  Cited  in  Bollina  v.  Henry,  78  N.  a 
349,  holding  that  recitals  in  a  sheriff's  deed  are  prima  faeie  evidence 
of  levy  and  sale;  and  in  notes  to  11  Am«  Dec  709;  13  Am.  Dee.  365; 
73  Am.  Dec.  528;  85  Am.  Dec  84,  156. 

Deed  on  Condition  held  to  pass  the  title  on  delivery,  as  the  reserva- 
tions therein  were  not  conditions  precedent,  and  the  grant  was  by  words 
in  praesenti,  p.  289. 

Affirmed  in  Peck  v.  Vandenberg,  80  Cal.  64,  and  Bank  v.  Stark,  106 
Cat.  207.  Cited  in  Cullen  v.  Sprigg,  83  OaL  65,  holding  that  "an  estate 
upon  condition  cannot  be  created  by  deed  except  when  the  terms  of 
the  grant  will  admit  of  no  other  reasonable  interpretation."  Cited  in 
Hendrick  v.  Crowley,  31  CaL  476,  to  the  point  that  the  consideration 
in  a  deed  cannot  be  contradicted  when  thereby  the  legal  operation  of 
the  deed  would  be  defeated;  also  in  Gates  v.  Salmon,  85  OaL  598,  95 
Am.  Dec  151,  on  the  question  as  to  whether  lands  conveyed  by  deed 
became  community  of  sepajcate  property. 

SO  CaL  290-301;  89  Am.  Dec  116.    D0U6HERTT  t.  CSSART. 

Court  of  Equity  adapts  its  proceedings  and  applies  its  jurisdiction 
to  new  cases  as  they  arise,  to  administer  justice  and  enf<Nroe  right  for 
which  there  is  no  remedy  savo  in  a  court  of  equity,  p.  297. 

Cited  in  AkLrich  ▼.  WUlis,  55  CaL  86,  to  the  point  that  a  court  of 
equity  will  not  allow  a  guardian  ad  litem  to  set  up  a  mortgage  that 
is  not  for  the  ward's  benefit;  and  in  note  to  52  Am.  St  Rep.  417,  on 
equity  jurisdiction. 

Abandonment  of  Water  in  a  mining  ditch  may  be  temporary,  and 
the  water  right  may  be  again  taken  up  by  the  party  abandoning,  even 
though  other  owners  have  incurred  expense  on  the  faith  of  ^he  abandon- 
ment, p.  299. 

Cited  in  note  to  3  Am.  St.  Rep.  891. 
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Mining  Partnership. — ^Members  of  the  company  are  the  ovnen  of 
its  property,  as  tenants  in  common,  and  in  the  working  of  the  mine 
they  are  to  be  considered  as  partners.  A  majority  controls,  and  a 
dissatisfied  minority  may  resort  to  the  courts  for  redress,  p.  301. 

Affirmed  in  Manville  y.  Parks,  7  Oolo.  133,  as  to  tenants  in  commoa 
and  partners.  Cited  in  Hawkins  ▼.  Spokane  Oo.,  2  Idaho,  974,  to  the 
point  that  the  maj<»ity  controls,  and  to  same  effect  in  Nolan  v.  Lore- 
lock,  1  Mont.  227;  Anaconda  Oo.  ▼.  Butte  Co.,  17  Mont.  522,  623,  hold- 
ing that  no  partnership  existed  under  the  statute,  beeause  the  com- 
pany  was  not  actually  engaged  in  woiicing  the  mine;  dissenting  opin- 
ion in  Kahn  v.  Old  Telegraph  Co.,  2  Utah,  218,  to  the  point  that  a 
mining  company  is  a  partnership;  and  in  nete  to  83  Am.  Deo.  105, 
107;  Childers  v.  Neely,  47  W.  Va.  75,  noted  under  Duryea  ▼.  Burt,  28 
Gal.  569;  Hawkins  v.  Spokane  etc  M&n.  Co.,  8  Idaho,  245,  665,  holding 
majority  owner  of  mming  claim  may  control  means  used  and  method 
adopted  in  working  mine,  and  may  enjoin  minority  owner  from  work- 
ing claim  except  as  directed  by  plaintiff. 

30  Cal.  301-300.    SALMON  ▼.  SYMONDS. 

United  States  Patent,  when  issued  to  one  who  has  no  right  to  ft, 
is  held  in  trust  for  the  real^owner,  and  a  court  of  equity  will  control 
the  operation  of  the  legal  title  for  the  benefit  of  the  beneficiary,  p.  307. 

Cited  in  O'Oonnell  y.  Dougherty,  32  Cal.  462,  hokUng  that  until  the 
trustee  does  convey  the  title,  'Actions  for  the  recovery  of  the  land 
based  upon  the  title  must  be  brought  in  his  name'';  Bludworth  v.  Lake, 
33  Cal.  263,  holding  that  the  patentee  must  convey  the  title  to  the 
real  owner;  Hardy  v. 'Harbin,  1  Sawy.  205,  holding  that  a  purchaser 
from  the  patentee,  who  had  no  construcUve  notice  of  invalidity  of 
the  patentee's  title,  had  a  better  right  than  the  heirs  of  a  Mexicaa 
grantee;  Norton  v.  Header,  4  Sawy.  616,  holding  that  the  legal  title 
vested  in  a  confirmee  of  the  land  commissioners,  but  the  equities  be- 
tween him  and  third  parties  remained  unchanged.  Affirmed  ia  lAfcin 
V.  Sierra  Co.,  11  Sawy.  239,  26  Fed.  Rep.  341.  Cited  in  Butte  Co.  v. 
Cobban,  13  Mont.  360,  holding  that  a  constructive  trust  existed  in  favor 
of  a  cotenant  of  the  patentee,  whose  name  was  omitted  from  the  patent, 
as  against  purchasers  from  the  patentee  with  notice;  and  in  South 
End  Co.  V.  Tinney,  22  Nev.  30,  holding  that  a  patentee  was  not  a 
trustee  for  another,  because  there  was  no  privity  between  their  titles. 

30  CaL  309-312.    HOUGH  v.  WATERS. 

Estoppel  by  Jiidgment.-->rudgment  against  defendant  in  ejedanent 
h^d  not  to  estop  him  from  bringing  a  suit  for  specific  performance, 
p.  311. 

Cited  in  Hills  v.  Sherwood,  48  Cal.  392,  to  the  point  that  judgment 
against  defendant  in  ejectment  is  not  a  bar  to  his  bringing  a  suit  for 
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equitable  relief;  Gbkon  t.  Dunlap,  73  Cal.  1G3,  saying:  "The  rule  is 
that  a  party  having  an  equitable  defense  may  let  judgment  go  at  law 
and  proceed  in  equity";  School  District  y.  Whalen,  17  Mont.  16,  hold- 
ing that  a  party  to  a  euit,  whp  did  not  -appear  and  whose  rights  were 
nat  adjudicated,  was  not  estopped  from  asserting  rights  in  a  later 
suit;  Witte  y.  Lock  wood,  39  Ohio  St.  144,  holding  that  defendant  in 
ejectment  may  plead  an  equitable  defense  or  reserve  it  for  a  separate 
suit;  and  in  notes  to  73  Am.  Dec.  599,  and  64  Am.  St.  Rep.  225  on 
equitable  defenses. 

SO  Gal.  312-136.    PEOPLE  ▼.  CAMPBELL. 

Contradictory  Instructions  are  ground  for  new  trial,  p.  316. 

Affirmed  in  People  v.  Ajiderson,  44  Oal.  69;  Chidester  v.  Consolidated 
Go.,  53  CaL  58;  People  v.  Bush,  65  Cal.  134;  Mackey  v.  People,  2  Colo. 
18.  Cited  in  Clare  v.  People,  9  Colo.  125,  holding  it  must  affirmatively 
appear  that  error  in  a  charge  did  not  prejudice  defendant,  or  it  ia 
cause  for  reversal;  Lufkins  v.  Collins,  2  Idaho,  138,  holding  an  erro- 
neous instruction  is  not  cured  by  a  later  correct  one.  Affirmed  in  Ter- 
ritory V.  Owings,  3  Mont.  139,  and  McClaine  v.  Territory,  1  Wash.  St. 
354. 

Self-Defense^— The  jury  need  not  find  that  the  killing  was  absolutely 
necessary,  if  it  eo  appeared  to  the  assailed,  under  ctrcumstances  suffi- 
eient  to  excite  the  feans  of  a  reasonable  man,  p.  315. 

Affirmed  in  State  ▼.  Feiguson,  9  Key.  114,  116. 

30  CaL  316-317.    PEOPLE  v.  FARRSLL. 

Evidence  as  to  purchase  of  counterfeit  coin  from  defeadsat  held  to 
manifest  an  intent  to  defraud  "others,"  if  not  the  purchaser,  p.  317. 

C^ted  in  note  to  95  Am.  Dee.  57,  on  res  gestae. 

Feigned  Accomplice  does  not  require  corroboration,  p.  317. 

Cited  in  People  v.  Bolanger,  71  CaL  20,  holding  that  a  detective  wm 
not  an  accomplice;  Wright  v.  State,  7  Tex.  App.  577,  32  Am.  Bep.  601, 
holding  that  the  credibility  of  a  witness  and  whether  he  was  an  ac- 
complice, was  properly  left  to  the  jury.  Cited  in  People  v.  ChadwidE,  7 
Utah,  138,  on  point  that  accessary  after  fact  needs  no  corroboration; 
State  V.  Douglas,  26  Nev.  204,  where,  in  prosecution  for  larceny  which 
was  planned  and  executed  by  defendant,  it  appeared  that  it  was  sug* 
gested  to  a  witness  who,  unknown  to  defendant,  was  depnt^  sheriff 
and  was  keeping  sheriff  informed  of  what  transpired,  such  witness 
was  neither  a  co-conspirator  nor  an  accomplice. 

General  Citation.— State  v.  Torphy,  78  Mo.  App.  208. 

80  CaL  318-322.    STRINGER  v.  DAVIS. 
Pleading.— An  averment  that  goods  "were  furnished  for  and  used 
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in  the  furnishing  of  a  hotel,  is  not  an  allegation  that  they  were  used 
in  the  hotel,  p.  321. 

Cited  in  People  t.  Jones,  123  CaL  301,  and  Weinberger  ▼.  Weidmao, 
134  Cal.  601,  noted  nnder  Denver  ▼.  Burton,  28  CaL  649;  Nortlieni 
Pacific  Co.  v.  Sanders,  46  Fed.  Rep.  245,  to  the  point  that  nltimste 
facts,  not  inferences,  must  be  averred. 

Amendments  are  to  be  allowed  or  denied  in  furtherance  of  substan- 
tial justice.  The  discretion  of  the  court  is  a  legal  discretion,  to  be 
guided  by  the  fixed  principles  of  law,  p.  322. 

Cited  in  Marr  v.  Rhodes,  131  Cal.  270,  holding  amendment  of  answer 
improperly  refused;  Crosby  v.  Clark,  132  Cal.  8,  holding  such  amend- 
ment properly  allowed;  Martin  v.  Luger,  8  N.  Dak.  223,  noted  under 
Smith  V.  Water  Co.,  14  Cal.  201;  Qark  v.  Phoenix  Co.,  36  Cal.  176, 
holding  that  an  amendment  to  complaint  was  propwly  allowed;  Far- 
mers' Bank  v.  Stover,  60  Cal.  395,  holding  it  to  be  no  cause  for  refusing 
an  amendment,  that  the  matters  therein  were  known  to  defendant 
when  he  filed  his  original  answer;  Scott  v.  Sierra  Co.,  67  CaL  75,  hold- 
ing that  if  an  objection  to  testimony  had  been  made  at  the  trial,  the 
answer  might  have  been  amended  so  as  to  make  it  admissible;  to 
similar  effect  in  Estate  of  Doyle,  73  Cal.  569;  Guidery  v.  Green,  96 
Cal.  633,  holding  that  the  lower  court  erred  in  refusing  to  allow  ammd- 
ment  to  answer;  to  same  effect  in  Bums  v.  Soooffy,  98  CaL  276,  and, 
as  to  a  replication,  in  Wright  v.  Bacheller,  16  Kan.  267;  McOaosland 
V.  Ralston,  12  Nev.  203,  holding  that  an  amendment  to  anawer  was 
properly  allowed  after  evidence  had  been  introduced. 

80  Cal.  326-843.    CALAVERAS  COUNTY  t.  BROCKWAY. 

Election  for  Choice  of  County  Seat. — ^The  determination  of  the  board 
of  supervisors,  authorized  by  statute  to  canvass  the  votes,  is  prima 
facie  evidence  of  the  result  of  the  election,  but  if  a  wrong  result  is 
reached,  the  citizens  must  have  a  remedy,  p.  338. 

Cited  in  People  v.  Stewart,  132  CaL  285,  on  point  that  duties  of 
board  of  supervisors  are  merely  ministerial  in  canvass  of  election  rt- 
turns;  Borchard  v.  SupervisorB,  144  CaL  17,  on  point  that  duties  of 
supervisors  are  ministerial  as  to  canvuss  of  returns  and  announdng 
result;  Powell  v.  Holman,  60  Ark.  95,  holding  that  the  official  returns 
control  until  their  ''verity  ia  overcome  by  affirmative  proof  that  thsy 
do  not  speak  the  truth." 

Mandamus  to  county  officers,  commanding  them  to  remorv  their 
offices  to  the  county  seat  officially  declared  to  have  been  the  choice 
of  a  majority  of  voters  at  the  election,  '^is  the  only  adequate  and 
effective  remedy''  to  test  the  validity  of  the  election,  p.  339. 

Cited  in  Gibson  v.  Supervisors,  80  CaL  365,  holding  that  as  section 
I89  article   II   of  the  constitution,   regulating   elections   to   determine 
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bonded  indebtedness  of  a  county,  provides  no  machinery  for  enforcing 
the  section,  a  court  of  chancery  has  jurisdiction,  by  necessary  impli- 
cation, to  enforce  the  will  of  the  people.  Affirmed  in  People  ▼.  Com- 
missioners, 6  Colo.  210,  211,  ordering  an  issue  of  fact  to  be  tried  by 
a  jury;  also  in  State  v.  Langlie,  5  N.  Dak.  696.  Denied  in  Leigh  v. 
State,  69  Ala.  268,  holding  that  neither  mandamus  nor  quo  warrant;o 
10  a  proper  remedy.  Cited  in  Mendenhall  y.  Denham,  35  Fla.  254, 
liolding  that  as  the  county  commissioners  alone  have  authority  to 
decide  the  result  from  the  returns,  a  court  of  equity  cannot  enjoin 
them  from  so  doing  or  from  transferring  the  county  seat;  Jones  v. 
Commissioners,  107  N.  C.  256,  holding  that  in  the  absence  of  a  stat- 
utory remedy,  a  superior  oourt,  in  the  exercise  of  general  jurisdiction, 
may  hear  a  contested  election  case,  as  to  subscribing  stock  to  a  rail- 
road; dissenting  opinion  in  Parmeter  v.  Bowne,  8  Wash.  St.  62,  a 
majority  of  the  court  holding  that  a  superior  oourt  has  no  jurisdie- 
tion  of  a  petition  for  injunction  against  removal  of  a  county  seat, 
because  it  is  a  political  question,  and  the  legislature  having  made  no 
provision  for  an  appeal,  the  canvas  of  votes  by  the  county  commis- 
sioners is  final;  and  in  note  to  89  Am.  Dec  731,  on  mandamus. 

Funds  for  Erection  of  County  Buildings,  contributed  by  the  citizens 
for  use  by  the  supervisors,  held  to  be  in  compliance  with  the  statute, 
pp.  341-343. 

Cited  in  State  v.  Etting,  29  Kan.  405,  holding  that  where  citizens 
of  a  town  offered  before  election  to  give  land  to  it  in  case  it  should 
be  chosen  as  the  county  seat,  this  was  not  bribery  and  did  not  vitifits 
the  election;  and  in  Pepin  Co.  v.  Prindle,  61  Wis.  312,  holding  that  a 
condition,  in  a  deed  of  land  to  a  county,  that  the  county  should  erect 
and  maintain  a  courthouse  on  the  land,  was  broken,  by  a  removal  of 
the  county  seat,  and  the  grantor  had  a  right  to  re-enter. 

General  Citation.— Allen  v.  Reed,  10  Okla.  137. 

30  Cal.  344-348.    MORRISON  v.  WILSON.    S.  C.  13  Cal.  404. 

Quitclaim  Deed. — ^A  deed  containing  the  words  ''grant,  bargain,  and 
sale,"  but  also  the  statement,  ''this  is  only  a  quitclaim  deed,"  must 
be  considered  a  quitclaim,  and  a  covenant  of  nonclaim  therein  operates 
only  on  the  interest  that  the  grantor  had  or  may  have  claimed  at  the 
date  of  the  deed,  pp.  347,  348. 

Cited  in  Cadiz  v.  Majors,  33  Cal.  289,  to  the  point  that  a  quit- 
claim deed  ^oes  not  pass  after-acquired  title;  to  same  effect  in  Mc- 
Donald V.  Edmonds,  44  Cal.  330;  McGarrahan  v.  New  Idria  Co.,  49  Cal. 
335,  holding  that  where  the  confirmee  of  a  grant  gave  a  quitclaim  deed 
of  his  interest,  a  patent  issued  later  related  back  to  the  date  of  the 
presentation  of  the  claim  for  confirmation;  but  the  patent  was  void 
because  issued  before  the  claim  was  finally  confirmed;   Emeric  v.  Al- 
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Tarado,  90  Cal.  459,  to  the  point  that  a  oovenant  of  warranty  in  a 
quitclaim  deed  "attaches  merely  to  the  interest  which  the  deed  pur- 
ports to  oouTey";  Faivre  ▼.  Daley,  93  Cal.  670,  holding  that  parties  to 
a  deed  may  limit  or  qualify  the  meaning  of  ''grant/*  and  the  court 
"should  not  hesitate  to  carry  out  their  expressed  intention";  Anderson 
V,  Yoakum,  94  Cal.  228,  28  Am.  St.  Rep.  122,  holding  that  a  covenant 
,  in  quitclaim  deed,  that  any  after  acquired-title  shall  vest  in  the 
grantee,  does  not  have  "the  effect  of  itself  to  vest  such  title  in  the 
grantee  upon  its  acquisition  by  the  grantor."  Cited  in  dissenting  opin- 
ion in  Emery  y.  Three  Rivers,  78  Mich.  451,  a  majority  of  the  court 
holding  that  a  deed  was  perfectly  plain  and  could  have  but  one  con- 
struction; Bean  v.  Kenmuir,  86  Mo.  672,  holding  that  a  deed  vested 
a  life  estate  in  a  wife,  with  remainder  in  fee  to  her  husband;  Taylor  v. 
Holter,  1  Mont.  708,  holding  that  where  the  consideration  in  a  warranty 
deed  was  the  full  value  of  tiie  property,  the  words  "remise,  release,  and 
quitclaim"  sure  words  of  bargain  and  sale;  and  in  note  to  58  Am.  Dec 
587,  on  quitclaim  deeds. 

30  Cal.  349-359.  H£SS  ▼.  WINDER.  S.  C.  84  Cal.  272. 

Prior  Possession  of  Mining  Claim  is  presumptive  evidence  of  title, 
but  it  must  be  actual.  In  the  absence  of  miners'  rules  or  customs,  the 
boundaries  of  the  land .  must  be  indicated  by  such  distinct  physical 
marks  or  monuments  as  will  fairly  advertise  to  all  concerned  where  and 
what  it  is,  pp.  355,  356. 

Cited  in  Garthe  v.  Hart,  73  Cal.  542,  543,  holding  that  possession  Is 
good  against  mere  intruders,  but  is  not  good  as  against  one  who  has 
complied  with  the  mining  laws;  also  in  Bohanon  v.  Howe,  2  Idaho,  420, 
holding  that  a  claimant  must  show  right  of  possession  and  that  he  has 
the  statutory- qualifications  of  citizenship;  Genu  v.  Russell,  3  Mont.  362, 
holding  that  the  marking  of  boundaries  is  necessary;  Rogers  v.  Cooney, 
7  Nev.  220,  holding  that  marking  boundaries  gives  possession  of  the 
whole  claim,  though  only  part  of  it  is  worked;  Roberts  v.  Wilson,  1 
Utah,  296,  holding  that  constructive  possession  can  be  shown  only  by 
physical  monuments  or  compliance  with  local  rules;  Campbell  v.  Ran- 
kin, 99  U.  S.  262,  holding  that  prior  possession  is  prima  facie  evidence 
of  title;  to  same  effect  in  Harris  v.  Equator  Co.,  3  McCrary,  18,  8  Fed. 
Rep.  866;  North  Noonday  Co.  v.  Orient  Co.,  6  Sawy.  507,  11  Fed.  Rep. 
128,  to  the  point  that  *%.  mining  claim  in  actual  possession  of  the 
claimants  is  valid,  irrespective  of  mining  laws";  approved  in  Ritter  v. 
Lynch,  123  Fed.  934,  where  owner  of  stamp-mill  constructed  reaenroir 
on  public  domain  to  impound  tailings,  and  after  his  death  widow  paid 
taxes  on  property  and  hired  agent  to  look  after  property,  stMb  aota  axv 
sufficient  to  preclude  acquisition  of  right  in  tailings  or  land  of  reMrvoIr 
by  locator  basing  claim  principally  on  discovery  of  mineral  in  talliiigi} 
notes  to  76  Am.  Dec.  579,  and  85  Am.  Dec  125,  on  boundaries. 
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30  Cal.  300387.  PATTERSON  ▼.  KSTSTONS  CO.  S.  C.  23  Oal.  575. 

Verbal  Sale  of  Mining  daim  ia  illegal,  ainoe  the  statute  of  1860,  p. 
363. 

Af&nned  in  Goller  v.  Fett,  30  Oal.  484;  Felger  v.  Coward,  35  Cal.  652; 
and  Garthe  y.  Hart,  73  CaL  544;  Herron  ▼.  Eagle  etc  Co.,  37  Or.  158, 
noted  under  Table  Mt.  etc.  Co.  y.  Stranahan,  20  Cal.  108. 

Issuable  Facts  must  be  pleaded,  not  the  eyidenoe  of  them,  p.  364. 

Affirmed  in  Bruck  ▼.  Tucker,  42  CaL  351.  Cited  in  James  y.  Goode- 
QDagh,  7  Ney.  327,  holding  that  probative  facts  need  not  be  proved  as 
laid;  and  in  note  to  76  Am.  Dec.  498,  on  pleadings. 

Best  Eyidence  of  sale  of  mining  claim  is  the  bill  of  sale,  p.  366. 

AlBnned  in  King  y.  Randlett,  83  Cal.  320,  321,  and  Terpening  y.  Hel- 
ton, 0  Colo.  313.  Cited  in  note  to  63  Am.  Deo.  107»  on  conyeyance  of 
^"faiTW  dains. 

80  CbO.  367-371.  HETHAN  t.  BABCOCK. 

Sheriff's  Sale  on  Foreclosnre  of  mortgage  is  invalid  unless  an  order 
of  sale  or  a  certified  copy  of  the  decree  is  given  to  the  sheriff^  pp. 
860-371. 

Cited  in  Meux  y.  Trezeyant,  132  CaL  480,  on  point  that  commissioner 
must  follow  decree  and  order  of  sale  in  making  sale  under  foreclosure; 
Hull  v.  Calkins,  137  Cal.  87,  but  denying  power  of  equity  to  reform 
deed  by  adding  omitted  property;  Newmark  v.  Chapman,  53  CaL  559, 
holding  that  where  a  sale  was  under  a  certified  copy  of  the  decree,  in 
violation  of  sections  682  and  684  of  the  Code  of  Civil  Procedure,  it  was 
not  Void,  for  if  the  process  was  amendable,  "it  will  be  treated  in  this 
proceeding  as  having  been  amended — ^that  is  to  say,  it  cannot  be  at-  • 
tacked  collaterally";  Hopkins  v.  Wiard,  72  Cal.  261,  saying:  "In  the 
absence  of  any  provision  prescribing  the  mode  we  think  the  court  might, 
under  its  power  to  direct  the  sale,  direct  how  it  should  be  made'*;  Tre- 
gear  v.  Etiwanda  Co.,  76  Cal.  542,  0  Am.  St.  Rep.  249,  holding  that  .the 
writ  issued  under  section  684  of  the  Code  of  Civil  Procedure  is  properly 
called  an  order  of  sale;  Southern  Cal.  Co.  y.  Ocean  Beach  Co.,  94  CaL 
223,  28  Am.  St.  Rep.  118,  holding  that  section  683  of  the  Code  of  Civil 
Procedure,  requiring  an  execution  to  be  made  returnable  in  sixty  days, 
Is  inapplicable  to  the  writ  named  in  section  684,  and  '<in  the  absenoe 
of  some  showing  that  injury  has  resulted  from  a  delay  in  making  the 
•ale,  it  should  not  be  set  aside  merely  because  it  was  not  made  before 
the  return  day  of  the  writ'';  and  in  note  to  84  Am.  Dec  572,  on  exeeu- 
ticms. 

80  CaL  372-379.   GOLDSTEIN  y.  HORT. 
Pledge  must  be  deliyeied  to  pledgee,  p.  376. 
Cited  in  Palmtag  y.  Doutrick,  59  Cal.  159,  43  Am.  Rep.  248,  holding 
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that  if  the  pledgor  gets  baek  the  pledge  wrongfully,  or  as  a  spedal 
bailee,  the  pledgee  will  still  be  entitled  to  it,  as  against  the  owner  and 
third  person;  and  in  notes  to  49  Am.  Dec  734,  and  61  Am.  Dec  813, 
314,  on  pledge. 

30  Cal.  379.393.  PEOPLE  t.  DAVIDSON. 

Nuisance. — ^''Whether  any  given  encroachment  ujKm  a  public  or  pri- 
vate right  is  a  nuisance  or  not  is  a  question  of  fact,"  p.  383. 

Affirmed  in  Requena  v.  Los  Angeles,  45  Cal.  55,  as  to  a  sewer;  and  in 
People  ▼.  Park  &  Ocean  Co.,  76  Cal.  161.  Cited  in  Courtwright  y.  Bear 
River  Co.,  30  CaL  585,  as  an  illustration  of  the  abatment  of  a  nuisance 
by  a  district  instead  of  a  county  court. 

Alcalde  Onnts  of  marsh  and  tide  lands  were  oonfinned  by  the  set  of 
May  14,  1861,  p.  385. 

Affirmed  in  Walker  ▼.  State  Harbor  Commrs.,  17  Wall.  650,  holding 
that  an  alcalde  oould  not  grant  lands  covered  by  the  tide  waters  of 
the  bay;  and  in  Walker  v.  Marks,  2  Sawy.  160. 

Tide  Lands  are  on  the  shore,  ''eovered  and  imoovered  by  tiia  tide," 
p.  886. 

Affirmed  in  Rondell  v.  Fay,  32  CaL  364,  and  Walker  v.  Marka,  2 
Sawy.  155,  158;  also  in  Andrus  v.  Knott,  12  Oreg.  503,  saying:  'Oaads 
covered  with  water  three-quarters  of  the  year  cannot  be  considered  as 
such."  Cited  in  Elliott  v.  Stewart,  15  Oreg.  261,  holding  that  a  sand- 
bank in  the  Columbia  river,  a  mOe  from  shore,  was  not  tide  land;  State 
V.  Forrest,  11  Wash.  St.  229,  holding  that  lands  lying  between  an  inner 
harbor  area  and  the  line  of  high  tide,  or  the  line  named  in  the  patent 
if  below  high  tide,  were  tide  lands  under  the  statute. 

Attorney  General  may  file  an  information  in  a  court  of  equity  in  a 
case  of  public  nuisance,  but  "the  jurisdiction  seems  to  have  been  acted 
on  with  great  hesitancy  and  caution,"  because  ''courts  of  equity  have 
no  criminal  jurisdiction,  and  public  nuisances  are  misdemeancMv,''  pp. 
387,  388. 

Affirmed,  as  to  obstruction  of  a  street,  in  People  v.  Beaudzy,  91  CaL 
220.  Cited  in  People  v.  Truckee  Lumber  Co.,  116  Cal.  402,  58  Am.  St 
Rep.  187,  to  the  point  that  the  attorney  general  may,  on  his  own  in- 
formation, apply  for  an  injunction  against  the  deposit  by  a  sawmill  of 
refuse  matter  hi  a  stream  stocked  with  fish;  and  in  State  v.  Dayton 
Co.,  36  Ohio  St.  440,  holding  that  the  attorney  general  can  sue  to  en- 
join the  obstruction  of  a  county  road  by  «  railway. 

Erection  of  a  wharf,  on  or  below  tide  lands,  without  public  authority, 
may  be  abated  or  enjoined,  if  injurious  to  commerce  and  navigation, 
and  proceedings  at  law  would  not  be  adequate  to  the  emergency;  other- 
wise the  equitable  jiurisdietion  fails  and  the  people  aie  left  to  thek 
legal  remedies,  p.  389. 
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CSted  in  People  y.  Park  &  Ocean  Co.,  76  CaL  161,  holding  that  aa  a 
railway  in  a  public  park  in  San  Francisco  did  not  unlawfully  obstruct 
the  free  passage  or  use  of  the  park  in  the  customary  manner  by  the 
public,  though  it  was  a  purpresture,  it  was  not  a  nuisance,  and  the 
remedy  was  iht  by  the  people,  but  by  the  dty;  dissenting  opinion  in 
Eisenbach  v.  Hartfield,  2  Wash.  St.  284,  saying  that  the  theory  of  pur- 
presture "appears  to  be  not  much  more  than  an  ancient  prerogative 
ghost,  whose  original  substance  has  been  completly  emasculated  by  the 
later  law";  a  majority  of  the  court  holding  that  the  right  of  the  state 
to  wharf  out  from  the  shore  of  navigable  water  is  superior  to  the  right 
of  the  riparian  owner;  Harlan  Co.  v.  Paschall,  5  Del.  Ch.  466,  holding 
that  injunction  does  not  lie  against  the  election  of  a  wharf  under 
a  state  statute;  City  of  Madison  v.  Mayers,  97  Wis.  416,  65  Am. 
St.  Rep.  136,  on  point  that  attorney  general  alone  can  sue  to  en- 
join filling  in  of  lake  outside  of  city  limits.  Denied  in  Revell  v.  People, 
177  m.  482,  69  Am.  St.  Rep.  264  (note,  p.  280),  and  Hicks  v.  Smith  (At- 
torney General  v.  Smith),  109  Wis.  541,  holding  mere  purpresture  abat- 
able at  suit  of  attorney  general,  though  not  amoimting  to  a  public 
nuisance. 

State  Control  of  Wharves.— The  state  may  bring  ejectment  for  a 
wharf  unlawfully  built  on  state  land,  and  may  thereafter  control  its 
management,  p.  390. 

Distinguished  in  San  Francisco  v.  Calderwood,  31  Oal.  590,  91  Am. 
Dec.  545,  heading  that  the  owner  of  a  beach  and  water  lot,  by  adverse 
possession,  was  entitled  to  it,  in  spite  of  its  former  dedication  to  the 
public  by  the  city,  the  dedication  never  having  been  made  complete  by 
acceptance  and  user  by  th^  public.  Cited  in  Coburn  v.  Ames,  52  Cal.  397, 
28  Am.  Rep.  638,  holding  that  if  a  riparian  owner  has  the  right  to 
wharf  out  to  deep  water  in  navigable  tidewater  below  low-water  mark, 
it  is  a  privilege  that  he  may  exercise  or  not  at  his  discretion,  but  if  he 
fails  to  avail  himself  of  it,  and  a  wharf  is  built  by  another,  the  riparian 
owner  may  sue  for  damages,  or  if  the  obstruction  is  a  public  nuisance 
it  may  be  abated  by  appropriate  proceedings;  "but  he  has  no  such  title 
or  right  to  the  possession  of  the  bed  of  the  ocean  as  will  enable  him  to 
maintain  ejectment."  Cited  in  San  Pedro  v.  Southern  Pacific  Co.,  101 
Oal.  335,  holding  that  a  city  cannot  enjoin  the  driving  of  piles  in  a  bay, 
by  authority  of  the  state  surveyor  general,  because  it  is  a  trespass  on 
the  rights  of  ttte  state,  which  alone  has  the  authority  to  complain. 

Equity  Jurisdiction  of  district  courts  is  that  administered  in  the  high 
eourt  of  chancery  in  England,  but  these  courts  cannot  decree  the  dem- 
olition of  any  erection  upon  the  public  domain  for  the  reason  simply 
that  it  was  put  there  without  leave,  p.  391. 

Cited,  as  to  equity  jurisdicti(Hi  over  the  jquardiaa  ad  litem  of  a  minor. 
In  Aldrieh  v.  Willis,  55  CaL  86;  Rosenberg  v.  Frank,  58  Cal.  400,  hold- 
ing that  district  courts  had  equity  jurisdiction  to  construe  a  pro- 
Notes  CaL  Rep.— 96 
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bated  will;  dissenting  opinion,  Wright  y.  Superior  Court,  139  CSaL  477, 
discussing  bills  of  discovery;  Bums  ▼.  Superior  Court,  140  CaL  6,  dis- 
cussing inherent  powers  of  oourt  as  to  punishment  for  disobedience  of 
notary's  subpoena;  Faught  ▼.  Faught,  98  Ind.  476,  to  the  point  that 
**deyisees  and  legatees  may  maintain  suit  to  secure  the  6bnstraction  of 
a  wia" 

30  Cal.  393-401.  NORWOOD  v.  EENFIELD.  S.  C.  34  Cal.  329. 

Impeaching  a  Witness. — The  party  calling  a  witness  may  prove  the 
truth  of  a  fact  testified  to  by  him  by  any  competent  evidence,  evea 
though  it  directly  contradicts  the  witness,  p.  398. 

Cited  in  notes  to  15  Am.  Dec  97;  60  Am.  Dec.  750;  74  Am.  Dec  400. 

Contested  Election. — ^Evidence  of  illegality  of  a  vote  cannot  be  re- 
ceived if  the  voter's  name  is  not  on  the  list  of  alleged  illegal  voters 
furnished  by  one  party  to  the  other,  p.  399. 

Cited  in  Schwarz  v.  County  Court,  14  Colo.  47,  holding  that  if  by 
any  fault  of  one  party,  the  other  side  is  prevented  from  obtaining  the 
names  of  illegal  voters,  this  fact  must  be  alleged  in  excuse. 

''Where  the  Appellant  Shows  Error,  the  presumption  is  that  he  hss 
been  prejudiced  by  it,"  p.  400. 

Affirmed  in  Rice  v.  Heath,  39  Cal.  612,  holding  that  the  respondent 
must  show  that  no  harm  ''could  have  been  or  was  done  by  the  error." 

Statement  of  a  Voter,  as  to  his  place  of  residenee,  made  at  the  vot- 
ing precinct,  is  not  admissible  in  a  eontested  election  case,  p.  400. 

Cited  in  Lauer  v.  Estes,  120  Cal.  p.  656,  holding  in  an  election  con- 
test that  "the  declaration  of  a  voter  as  to  hew  he  voted  la  clearly  in- 
competent, and  hearsay  of  the  most  dangerous  kind." 

30  Cal.  401-402.  ANTHONY  ▼.  NYB. 

Foreclosure  of  Mortgage. — ^A  complaint,  alleging  that  a  defendant  has 
or  claims  to  have  some  interest  or  claim  upon  said  premises,  is  in  the 
form  universally  adopted  and  long  established;  and  such  defendant 
must  disclose  the  nature  of  his  claim,  p.  402. 

Cited  in  Himmelmann  v.  Spsnagel,  39  CaL  391,  holding  that  the  rea- 
son of  the  rule  is  applicable  to  an  action  to  recover  a  street  assessment; 
Harmon  v.  Ashmead,  68  Cal.  323,  holding  that  in  a  foreclosure  of  a 
mechanic's  lien,  the  burden  was  on  defendants  who  claimed  prior- 
ity to  show  it,  and  it  should  have  been  disclosed  in  the  answer;  Sichler 
V.  Look,  93  CaL  608,  holding  that  the  character  of  an  alleged  claim  by  a 
defendant  "is  immaterial  to  the  plaintiff  and  need  not  be  set  forth  in 
the  complaint."  Cited  in  Howard  v.  Iron  Co.,  62  Minn.  300,  holding 
that  if  creditors  are  made  defendants  in  a  suit  to  foredosuxe  a  mort- 
gage, the  question  of  whether  the  mortgage  is  void  as  to  them  caa  only 
be  xaised  after  they  have  set  up  their  interest;  Carpenter  v.  IngaDs,  3 
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S.  Dak.  61,  44  Am.  St.  Rep.  755,  holding  tliat  the  allegation  of  a  sup- 
posed claim  or  interest  covers  a  subsequent  purchaser  and  the  owner 
of  tlie  equity  of  redemption;  to  same  effect  in  Horton  y.  Long,  2  Wash. 
St.  438,  26  Am.  St.  Rep.  868;  and  in  Rust-Owen  Co.  v.  Fitch,  3  S.  Dak. 
216,  holding  that  the  rule  applies  to  foreclosure  of  meehanio's  liena. 

30  Gal.  402-408;  89  Am.  Deo.  124.  MILLER  v.  STEEN. 

Time  is  of  the  essence  of  the  contract  in  a  conditional  sale  only 
where  the  intention  clearly  appears  that  upon  dofault  of  payment  of 
an  instaUment  all  prior  payments  are  to  be  forfeitted,  p.  407. 

Cited  in  Steele  y.  Branch,  40  Cal.  11,  holding  time  not  to  be  of  the 
essence  of  the  contract  in  an  agreement  for  sale  of  land. 

The  party  rescinding  must  put  the  other  party  in  statu  quo.  If  the 
contract  has  been  rescinded,  the  plaintiffs  (yendees)  are  entitled  to  re- 
cover the  money  paid.  If  the  contract  was  not  rescinded,  the  vendees 
became  entitled  to  the  possession  upon  payment  of  the  full  amount  due, 
p.  407. 

Cited  in  same  case,  34  OaL  143,  holding  that  vendor  did  not  rescind, 
and  vendees  could  not,  becauee  they  had  used  the  property;  the  ven- 
dor lawfully  took  possession  under  terms  of  the  contract,  and  vendees 
could  not  recover  back  what  they  had  paid  on  the  purchase  price;  Cen- 
tral Pacific  Co.  v.  Mudd,  59  CaL  588,  holding,  on  demurrer,  that  the 
vendor  of  land  could  bring  ejectment  agaimt  the  vendee  in  possession, 
who  had  failed  to  comply  with  the  contract  of  sale,  which  stipulated 
that  on  default  by  vendee  his  right  to  poeseseion  terminated;  Wilson 
T.  Sturgis,  71  Cal.  229,  to  the  point  that  the  vendor  of  land  must  re- 
turn what  he  has  received  on  account  of  purchase  price,  before  he  can 
rescind;  Savings  Soc  v.  Welch,  12  Colo.  App.  198,  allowing  depositor 
in  savings  society  to  recover  installments  already  paid  subject  to  legal 
setoffs.  Distinguished  in  Stratton  v.  California  Land  Co.,  86  Cal.  361, 
holding,  in  an  action  to  quiet  title  by  a  vendor  who  had  received  from 
the  vendee  a  release  of  all  claims  against  a  defendant  claiming  the  bene- 
fit of  a  trust  resulting  from  his  advancing  money  to  the  vendee  to  pay 
fnstallments  of  purchase  price,  that  the  vendor  was  entitled  to  judgment, 
«nd  the  rule  as  to  a  rescinding  Tsndor  being  compelled  to  return  the 
purchase  money  did  not  apply;  and  in  Rayfield  v.  Van  Meter,  120  CaL 
419,  holding  tlmt  where  1^  buyer  of  personah  property  refused  to  pay 
for  H  or  return  it;  and  the  seller  replevied  the  goods,  the  buyer  could 
noty  under  a  cross -complaint  in  the  replevin  suit,  recover  what  he  had 
already  paid  4n  account  Cited  in  Hays  v.  Jordan,  85  Ga.  749,  holding 
that  the  owner  of  a  piano,  leased  with  privilege  of  sale,  must  return 
the  installments  paid  by  the  lessee,  deducting  a  reasonable  charge  for 
rental,  before  the  contract  coul4  be  rescinded;  and  in  notes  on  this 
point  in  92  Am.  Dec  317;  96  Am.l)ec  456;  96  Am.  Dec.  691;  1  Am.  St. 
Rep.  63;  2  Am.  St.  Rep.  579;  7  Am.  St.  Rep.  262;  24  Am.  St.  Rep.  286; 
Note  to  principal  case,  89  Am.  Dec.  124,  is  cited  in  Beach's  Appeal,  58 
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Oonn.  473,  holding  that  a  conditional  sale  vests  an  interest  in  the  buyer 
that  he  can  sell  or  mortgage. 

Findings. — ^A  party  requiring  a  finding  upon  a  particular  point  should 
specify  the  point  without  dictating  the  terms  of  the  finding,  p.  406. 

Olted  in  Prince  y.  Lynch,  38  CaL  531,  536,  99  Am.  Dec.  428,  holding 
that  after  findings  are  made  and  filed  they  cannot  be  revised  and  al- 
tered in  the  lower  court,  but  errors  of  fact  can  only  be  corrected  by 
motion  for  new  trial  Afiirmed  in  Porter  y.  Woodward,  57  Gal.  538,  say- 
ing: "This  must  be  so,  inssmnch  as  it  is  the  duty  of  the  court  to  find 
the  fact.  The  right  of  the  party  does  not  extend  beyond  specifying  or 
suggesting  the  point  on  which  a  finding  is  required."  Cited  in  Edgar  t. 
Stevenson,  70  CaL  287,  holding  that  when  defendant  presented  findings 
and  asked  the  court  to  "find  the  same  as  facts  in  the  case,"  refusal  of 
the  request  was  not  error.  Afiirmed  in  Barnhart  v.  Fulkerth,  73  CaL 
530.  Cited  in  Tombstone  Co.  v.  Way  Up  Co.,  I  Ariz.  463,  holding  that 
findings  must  be  such  as  would  answer  for  a  special  verdici. 

30  CaL  408-419.   BOREL  y.  ROLLINS. 

Power  of  Attorney  to  sell  land  does  not  authorize  partition;  but  an 
act  that  operates  as  an  estoppel  in  pais,  such  as  accepting  the  benefit 
of  the  partition  attempted  to  be  made,  and  dealing  with  the  property 
allotted  to  the  principal  by  the  partition  as  his  own,  by  disposing  of 
it  by  deeds,  confirms  the  partition  made  by  the  attorney  without  legal 
authority,  pp.  413,  414. 

AfiSrmed  i^  Delano  y.  Jacoby,  96  CaL  280,  31  Am.  St.  Rep.  206.  hold- 
ing tha/t  although  a  power  of  attorney  to  sell  land  was  defective,  the 
principal  was  estopped  from,  repudiating  it,  by  accepting  notes  and 
mortgage  given  in  payment,  and  demanding  the  balance  unpaid.  Cited 
in  Gribble  y.  Columbus  Co.,  100  Cal.  72,  holding  that  the  doctrine  of 
ratification  by  a  principal  of  the  unauthorized  acts  of  his  ageut  "9^- 
plies  to  corporations  equally  with  individuals,"  and  that  wheM  the 
president  of  a  corporation  acted  beyond  the  authority  given  him  in  bor- 
row money,  but  the  corporation  received  and  used  the  money,  they 
were  estopped  from  denying  the  validity  of  the  president's  acta;  Gor- 
don y.  San  Diego,  101  CaL  531,  40  Am.  St.  Rep.  80,  holding-  that 
''estoppels  must  be  mutual,"  and  where  a  city  conveyed  an  undivided 
half  of  a  pueblo  lot,  and  on  the  next  day  conveyed  the  west  half  of  the 
fOLOxe  lot  to  another  pacty,  the  city  could  not  be  estopped  from  claim- 
ing an  undivided  interest  in  the  east  half,  because  it  did  not  appear 
that  the  first  grantee  did  not  still  hold  an  undivided  Interest  in  the 
west  half;  Blood  v.  La  Serena  Co.,  113  Cal.  227,  228,  as  to  ratification 
by  a  corporation  of  the  acts  of  its  president  and  secretary  in  (secating 
a  mortgage,  heading  that  ratification  ifi  "a  question  of  legal  cognizance, 
while  estoppel  in  pais  addresses  itself  to  equity  ....  If  the  act 
in  fact  has  been  ratified,  the  ratification  is  sufildent,  and  there  is  no 
need  of  invoking  the  doctrine  of  estoppel";  deciding  that  the  question 
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of  estoppel  was  not  raised,  and  ratification  not  proven;  and  referring 
to  the  principal  ease  in  dissenting  opinion  on  page  236;  Morris  v.  Sw- 
ing, 8  N.  Dak.  103,  noted  under  Grogan  v.  San  Francisco,  18  Gal.  590; 
Thomasson  ▼.  Grace  Church,  113  CaL  561,  holding  that  a  church  was  not 
estopped  from  repudiating  a  contract  made  hj  its  secretary  for  street 
repairs,  because  the  work  done  was  worthless.  Cited  in  Frost  v.  Erath 
Co.,  81  Tex.  509,  26  Am.  St.  Rep.  835,  holding  that  a  power  to  sell  land 
does  not  authorize  exchange  or  partition;  and  in  note  to  92  Am.  Dee. 
127,  on  this  point. 

Adyerse  Possession  of  land  must  be  actual,  and  if  an  indosure  is  re- 
lied on  as  evidence,  it  must  be  substantial,  p.  417. 

CSted  in  Walsh  v.  Hill,  41  CaL  582,  holding  that  an  imperfect  in- 
eloBure  of  a  large  tract  of  land  was  not  sufficient  evidence  of  exclusive 
possession  of  the  claimant  of  a  specific  piece  within  the  general  in- 
dosure; Davis  V.  Spring  Valley,  57  Cal.  546,  holding  that  a  fence  on 
only  three  sides  of  a  tract  was  not  a  suffident  inclosure  thereof;  Town- 
send  V.  Edwards,  25  Fla.  588,  holding  that  adverse  possession  must  be 
continuous  during  the  statutory  period;  Shearer  v.  Middleton,  88  MiclL 
630,  holding  there  are  many  ways  in  which  adverse  possession  can  be 
'  interrupted  other  than  by  bringing  suit;  and  in  notes  on  this  point  in 
60  Am.  Dec.  604,  and  28  Am.  St.  Rep.  159. 

General  Citation. — Churchill  v.  Ackerman,  22  Wash.  281. 

80  Cal.  419-425.   TROT  v.  CLARKE. 

Defective  findings  are  not  ground  of  reversal,  if  no  exception  was 
taken  to  them,  p.  424. 

ated  in  Kahn  v.  Central  Smelting  Co.,  2  Utah,  383,  holding  that  if 
exception  is  duly  taken,  the  cause  will  be  reversed  if  the  findings  do  not 
cover  all  the  issuable  fects. 

Specific  Performance  of  contract  to  sell  land  cannot  be  enforced  by 
the  vendee,  where  he  has  failed  to  pay  the  first  installment  and  the 
lost  is  not  due,  p.  424. 

Cited  in  Weaver  v.  Burr,  81  W.  Va.  759,  holding  that  specific  per- 
formance could  not  be  decreed  of  an  option  on  land,  as  it  was  not  « 
TaUd  oontraot  of  sale. 

30  Cal.  425-427.   HENRY  ▼.  EVERTS. 

Defective  Findings  not  being  excepted  to,  it  must  be  presumed  not 
only  that  the  court  passed  on  the  question,  but  dedded  it  properly 
upon  the  evidence  applicable  thereto,  p.  426. 

Cited  in  Merrill  v.  Chapman,.  34  Cal.  252,  holding  that  where  there  is 
so  finding  as  to  defendant's  title,  it  is  presumed  that  the  court  found 
the  title  to  be  in  plaintiff;  to  same  effect  in  Morrill  v.  Chapman,  39 
Cal.  87;  Shelby  v.  Houston,  38  Cal.  421,  to  the  point  that  "findings 
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which  will  support  the  judgment  are  implied";  to  same  effect  in  Smiik 
T.  Cushing,  41  Cal.  99;  and  in  Kahn  y.  Central  Smelting  Co.,  2  Utali, 
383,  for  which  see  note  to  30  Cal.  419,  ante. 

Hents  and  Profit8.-r-In  a  suit  to  recover  rents  and  profits  of  land 
sold  at  sheriff's  sale,  from  date  of  sale  until  sheriff's  deed  was  delivered, 
the  judgment-roll  in  a  pending  ejectment  suit,  between  the  same  parties 
for  the  same  land,  is  not  evidence,  p.  427. 

Cited  in  San  Jose  etc.  Bank  v.  Bank  of  Madera,  121  Cal.  645,  hold- 
ing receiver  improperly  appointed  to  collect  future  rents  in  fore- 
closure suit;  Whithed  v.  St.  Anthony  etc.  Co.,  9  N.  Dak.  232,  noted 
under  Harris  v.  Reynolds,  13  CaL  515;  Webster  ▼.  Cook,  38  CaL  425, 
holding  that  the  allegations  of  a  complaint  to  recover  rents  and  profits 
showed  a  good  cause  of  acti<Hi;  note  to  84  Am.  Dee.  465,  on  pendency 
of  another  suit. 

30  Cal.  427-430.   PEOPLE  t.  JACKSOIT. 

Statutes.— Two  acts  on  the  same  subject,  passed  on  the  same  day, 
are  to  be  read  together,  p.  430. 

Affirmed  in  Chandler  v.  Lee,  1  Idaho,  351.  Cited  in  Ez  parte  Pfirr- 
nuum,  134  Cal.  150,  as  modified  by  Davis  v.  Whidden,  117  Cal.  618;  dis- 
senting opinion  in  City  v.  Board,  111  Mich.  333,  construing  local  statutes 
and  constitution.  Cited  by  mistake  in  54  Ala.  58,  without  relevancy. 

30  CaL  430-435.   SNEED  v.  WOODWARD. 

Declarations  of  Plaintiff  in  Ejectment,  as  to  defendant's  boundary, 
held  admissible  to  rebut  the  presumption  of  acquiescence  therein,  p.  433. 

Distinguished  in  Frink  v.  Roe,  70  Cal.  318,  holding  that  section  1849 
of  the  Code  of  Civil  Procedure,  as  to  admissions  of  a  grantor,  ''does 
not  make  his  oral  declarations  competent  to  prove  that  which  can  only 
be  established  by  a  writing,  or  give  to  them  an  effect  which  can  only 
be  obtained  by  a  deed,  or  make  them  admissible  under  an  iamm  to 
which  they  are  foreign." 

80  Cal.  435-4S9.  NAPA  VALLEY  CO.  ▼.  NAPA  CO. 

Mandamus^— Where  a  public  body  or  offioer  has  been  empow^ered 
to  do  an  act  whidi  coneerns  the  public  interest,  the  execution  of  the 
power  may  be  insisted  on  as  a  duty,  p.  487. 

Cited  in  People  v.  San  Francisco,  36  Oal.  604,  ordering  mandamus  to 
issue  to  compel  supervisors  to  act  under  a  statute  altering  the  grade 
of  Second  street  in  San  Frandsoo,  because,  while  the  statute  aUowad 
some  discretion  as  to  details,  it  was  mandatory  as  to  the  doing  of  the 
work;  San  Diego  v.  San  Diego  Co.,  44  CaL  112,  holding  that  even  if 
the  words  "authorized  and  empowered"  in  a  statute  were  mandatory, 
still  the  officers  of  a  dty,  to  whom  they  were  direetsd,  ''were  com- 
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iPMidad  to  do  only  what  in  their  judgment  would  most  promote  the 
city's  interests";  Price  v.  Riverside  Co.,  56  Cal.  434,  holding  that  where 
a  tfompany  was  incorporated  to  fumiah  water  for  irrigation,  it  was 
bound  to  furnish  water  upon  being  paid  the  legal  rates,  and  mandamus 
was  the  proper  remedy;  but  sustaining  a  demurrer  to  the  complaint  be- 
cause it  did  not  aver  a  specific  demand  before  bringing  suit.  Cited  in 
Illinois  Co.  y.  Bamett,  85  HI.  321,  holding  that  where  aid  to  a  railroad 
was  voted  by  a  town,  mandamus  might  issue  to  compel  delivery  of 
bonds  to  the  company,  though  no  formal  subscription  had  been  made 
on  the  company's  books;  Atchison  Co.  ▼.  Jefferson  Co.,  17  Elan.  38, 
holding  that  mandamus  did  not  lie  to  compel  issuance  of  bonds  to  aid  a 
railway,  because  the  majority  of  votes  caet  was  against  such  aid;  Bled- 
soe v.  International  Co.,  40  Tex.  597,  holding  that  mandamua  did  not 
lie  against  a  state  controller  to  compel  him  to  countersign  bonds  in  aid 
of  a  railway;  and  in  note  on  this  point  in  60  Am.  Deo.  850. 

Sailroada  Conoen  the  Public  Interest  as  matter  of  legal  judgment, 
and  however  that  conclusion  may  be  opposed  to  the  fact,  in  the  case 
at  bar  makes  no  difference,  the  action  of  the  legislature  on  the  question 
not  being  open  to  review  by  the  judicial  department  of  the  government, 
p.  437. 

Affirmed  in  Stockton  Co.  v.  Stockton,  41  Cal.  169,  178,  saying,  on 
page  175:  "It  is  plain  enough  that  wh^re  the  legislature  has  deter- 
mined a  given  purpose  to  be  a  pubHc  purpose,  we  must  so  consider  it, 
unless  we  can  see  at  first  blush  that  it  is  not  possible  that  it  eould  be 
Buch";  holding  conatitutional  a  statute  empowering  a  cSty  to  aid  a 
railroad,  and  ordering  mandamus  to  issue  for  levy  of  a  tax  to  pay 
interest  due  on  bonds.  Cited  in  Santa  Ana  v.  HarUn,  99  Cal.  54S,  an 
action  by  a  city  to'oondemn  land  for  a  street,  holding  that  while  in 
some  cases  the  courts  may  determine  whether  the  use  for  which  private 
property  is  sought  to  be  taken  is  a  pabUc  one,  these  cases  are  excep- 
tions to  the  general  rule  that  tlie  legislatore  determines  what  are  pub- 
Bo  uses,  and  its  action  Is  not  open  to  review  by  tlie  oourts.  Cited  in 
State  V.  Commissioners,  28  Kan.  405,  hoUing  that  tbc  legislature  has 
power  to  establish  a  state  road  at  expense  of  a  county,  without  sub- 
mitting It  for  approvsd  to  the  officers  or  people  of  the  county;  and  in 
Bote  to  22  Am.  Bee  692,  695,  on  public  uses^  and  note  to  59  Am.  Deo. 
788,  on  munioipal  aid  to  railways. 

Legislatiye  Appropriation  of  Revenue^  raised  by  general  or  local 
taxation,  is  coextensive  with  the  power  of  taxation;  the  power  of  a 
state  over  a  county  and  its  revenues  is  as  its  power  over  all  the  ooon- 
ties,  that  is,  as  its  power  over  the  whole  people,  p.  438. 

Cited  in  Beala  v.  Amador  Co.,  35  Cal.  633,  holdhxg  that  a  statute 
empowering  one  county  to  pay  interest  on  its  debt  to  another  coxraty 
was  valid,  and  ordering  mandamus  to  issue  to  compel  the  levy  of  a 
tax;  also  in  dissenting  opinion  in  Hoag  v.  Sparks,  27  Ark.  614,  a  ma- 
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joritj  of  the  court  holding  that  where  the  legislature  authorises  monflij 
raised  for  one  purpose,  the  funds  cannot  be  applied  to  another. 

30  Gal.  430-448.    CASPENTISR  y.  OAKLAND. 

Equitable  Defense  of  Fraud  must  be  fully  pleaded;  it  must  be  a  "fire 
equity/'  not  barred  by  the  statute  of  limitations,  pp.  442-445. 

Cited  in  Jaokson  y.  Lodge,  36  CaL  55,  to  the  point  that  an  equity 
barred  by  the  statute  is  not  'liye";  holding  that  under  the  code  parol 
eyidence  is  admissible,  both  in  law  and  equity,  to  show  that  a  deed 
is  in  fact  a  mortga^  Cited  in  Lyon  v.  Petty,  65  Cal.  325,  an  action 
to  foreclose  a  mortgage  by  the  mortgagee's  administrator,  holding 
that  a  counterclaim,  based  on  notes  of  the  decedent  that  were  barred 
by  the  statute  at  the  beginning  of  suit  by  the  administrator,  could  not 
be  allowed;  Swasey  y.  Adair,  88  Cal.  182,  holding  that  defendant  be- 
comes an  ''actor"  as  to  his  equitable  defense,  and  it  "must  be  of  such 
a  character  as  may  be  ripened  into  a  decree  in  his  fayor^;  and  in  Crim 
y.  Kessing,  89  Cal.  486,  23  Am.  St.  Rep.  494,  holding  that  an  equitable 
defense  was  not  fully  pleaded. 

Statute  of  Limitations. — ^An  action  to  set  aside  a  judgment  for  fraud 
must  be  brought  within  three  years  from  discoyery  of  the  fraud,  p.  444. 

Affirmed  in  Dannmeyer  y.  Coleman,  8  Sawy.  58;  11  Fed.  Bep.  102: 
Pipe  y.. Smith,  6  Colo.  157;  Bradbury  y.  Davis,  5  Colo.  268;  Walker  v. 
Pogue,  2  Colo.  App.  154;  Young  y.  Whittenhall,  15  Kan.  582;  Zieyerink 
V.  Kemper,  50  Ohio  St.  217;  the  statutory  period  in  Kansas  being  two 
years,  and  in  Ohio  four;  Pierce  y.  Merrill,  128  Cal.  472,  79  Am.  St.  Rep. 
62,  noted  under  Sublette  y.  Tinney,  9  CaL  424. 

Collateral  Attack  on  Judgment—A  judgment  at  law  cannot  be  col- 
laterally attacked  for  fmud;  nor  lor  want  of  juriadiction^  unless  this 
appears  on  the  face  of  the  record.  The  judgment  of  a  court  of  gen- 
eral jurisdiction  imports  absolute  yerity.  Xf  the  fraud  conaists  in  the 
appearing  of  an  attorney  without  authority,  the  remedy  is  a  suit  for 
^mftges  against  him  if  solyettt^'or  ^  eqitity  if  he  is  insolvent,  pp.  446, 
446: 

Affirmed  in  Hahn  y.  Kelly,  84  OeiI.  408,  04  Am.  Dec  746,  as  to  the 
judgment -roll  importing  absolute  yerity,  saying:  "It  is  a  matter,  of  no 
consequence  whether  the  jurisdiction  of  the  court  appears  affirmatiy^y 
upon  the  judgment-roll  or  not,  for  if  it  does  not  it  will  be  conduaiyely 
presumed";  Butler  y.  Soule,  124  Cal.  72,  holding  recitals  in  decree  con- 
dusiye  when  not«  oontraddeted  or  impeached  by  judgment-roll;  People 
y.  Perns  Irr.  Diet.,  132  GaL  892,  holding  decree,  of  confirmation  of  i^rgKA- 
itatkm  of  defendant  |iot  attackable  collaterally  for  irregularities  or 
ffMid;  Barter  y.  Bhull,  17  Colo.  App.  166,  in  action  on  judgment,  a 
defense  that  it  was  procured  by  fraud  is  a  collateral  attack;  Peyton 
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▼.  Peyton,  28  Wash.  299,  an  action  is  a  ooUateral  attack  a{M)n  a  decree 
of  divorce  wlien  its  purpose  is  primarily  to  seoure  separate  maintenance 
or  interest  in  property  of  former  spouse,  and  as  mere  incident  thereto 
it  is  sought  to  have  original  decree  set  aside;  Hobbs  ▼.  DuS,  43  CaL 
490,  holding  that  a  judgment  foreclosing  a  mortgage  cannot  be  collater- 
ally attacked  by  evidence  that  the  suit  was  amicable,  or  contradicted 
by  the  minutes  if  they  differ  from  the  judgment-roll;  Drake  ▼.  Duven- 
iok,  45  CaL  464,  where  a  judgment  in  foreclosure  was  held  to  be  evi- 
dence in  ao  action  of  ejectment  for  the  same  land,  the  entry  of  the 
judgment  and  the  service  of  summons  being  presumed  to  be  regular; 
Hodgdon  v.  Southern  Paa  Co.,  75  Cal.  648,  holding  that  in'  a  suit  of 
ejectment  the  order  of  a  probate  court,  appointing  a  guardian  for  plain- 
tiff, could  not  be  collaterally  attacked;  Hill  v.  City  Cab  Co^  79  Csl.  190» 
holding  that  in  an  action  on  a  judgment,  if  the  findings  show  the  judg- 
ment sued  on  to  be  void  for  want  of  proper  service  of  summons  on 
defendant,  there  is  no  cause  of  action;  Onm  ▼.  Kessing,  89  CaL  484,  28 
Am.  St.  Rep.  493,  holding  that  in  a  suit  to  recover  a  deficiency  in  a 
foreclosure  of  mortgage,  the  former  judgment,  though  in  some  respects 
irregular,  cannot  be  impeached  by  any  evidence  outside  of  its  own 
record;  Colton  Co.  v.  SwarU,  99  Cal.  283,  holding  that  where  a  judg- 
ment-roll, offered  in  evidence  in  a  later  suit,  contained  two  judgments, 
only  the  later  one  could  be  considered  as  being  part  of  the  roll,  and  if 
neoessary  it  would  be  ''assumed  thai  the  former  judgment  wu  vacated 
by  consent  of.  the  parties";  and  in  In  re  Eichoff,  101  Cal.  603,  holding 
that  in  a  petition  for  administration  by  a  widow,  a  prior  decree,  an- 
nulling a  previous  marriage  on  the  ground  of  the  former  wife's  insanity^ 
mustr  be  presumed  to  have  been  properly  made,  though  there  were  no 
recitals,  in  the  decree  or  record,  of  service  of  process  on  the  insane  wife 
or  any  appearance  for  her.  Cited  in  Kewcomb  v.  Newcomb,  18  Bush 
(Ky.)  563,  26  Am.  Rep.  229,  holding  thsi  where  service  of  summons, 
appearance  of  parties,  or  due  notice- is  shown  by  the  record,  the  judg- 
ment is  conclusive  until  vacated  by  a  direct  proceeding;  Edgerton  t» 
Edgerton,  12  Mont.  149,  holding  that  a  decree  of  divorce  in  favor  of  a 
husband  cannot  be  collaterally  attacked  in  a  suit  by  the  wife  for  main- 
tenance,'on  the  averment  of  want  of  jurisdiction;  De^^  ▼*  Deegan,  2St 
Nev.  197,  58  Am.  St.  Rep.  744,  and  Wandling  ▼.  Straw,  25  W.  Va.  703, 
holding  that  on  collateral  attack  the  authority  of  an  attorney  stppbaring- 
in  the  former  oase  is  presumed;  Smith  ▼.  Jtfontoya,  3  N.  Mex.  8,  hold- 
ing that  jurisdictioB  will  be  presumed  from  the  judgment;  Treadway 
▼.  Eastbum,  57  Tex.  212,  hbhyng  that  a  judgment  in  trespass,  reciting 
due  service  of  summons,  is  good  on  collateral  attack;  NevU  v.  Clifford, 
66  Wis.  171,  holding  that  a  taxpayer  may  sue  to  set  aside  a  judgment 
against  a  school  district  obtained  by  fraud,  and  need  not  wait  until 
Us  property  is  seised  for  the  tax;  and  in  note  to  7.5  Am.  Dec  148,^ 
And  79  Aio*  Dec  249,  on  collateral  attack  on  a  judgment 
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aO  Cal.  448-455.    PEOPLE  V.  P0I>6B. 

Instroctioiui  for  Pef endant,  in  a  eriminal  ease,  need  not  be  preeented 
in  the  precise  language  and  arrangement  seleeted  bj  counsel,  p.  45a 

Cited  in  People  v.  Williams,  32  Cai  288,  to  the  point  that  the  court 
may  modify  an  instruction;  People  r.  Daris,  47  Cal.  98,  holding  that 
an  addition  hj  the  court  to  the  instruction  asked  for,  ''that  in  no 
respect  changed  or  modified  the  sense  of  what  preceded,"  was  proper; 
People  V.  Hall,  94  CaL  600,  to  the  point  that  'Ht  court  has  a  right  to 
amend  imperfect  instructions."  Approved  in  United  States  t.  Oeaaj^ 
2  Idaho,  218. 

Mvder. — A  yerdict  baaed  on  circumstantial  eridence  is  valid,  p.  451. 
Approved  in  State  ▼.  HdKienaii,  17  Nov.  230. 

80  Gal.  455458;  89  Am.  Dee.  129.    KcPHBRSOlf  T.  PASKES. 

Parties  in  Equity.— One  creditor  cannot  sua  alone  an  assignee  for 
benefit  of  creditors,  to  recover  the  pro  rata  of  tlie  party  auiag,  but  all 
the  creditors  must  be  joined,  p.  457. 

Distinguished  in  Alison  v.  Goldtiee,  117  CaL  549,  a  suit  for  aoooont- 
ing  by  beneficiaries  againet  a  trustee,  where  all  the  beneficiaries  named 
in  the  bill  were  not  made  parties,  holding  that  the  only  injury  which 
oould  result  from  this  '*was  the  danger  of  future  litigati<m  against  the 
trustee  at  their  instance,  but  the  trustee's  failure  to  present  the  point 
to  the  trial  court  waa  equivalent  to  a  waiver  of  this  rule  designed  for 
his  benefit."    Cited  in  note  to  90  Am.  Dec.  292,  293,  on  creditor's  biUs. 

Kttltiplicity  of  Suits. — ^A  decree  in  equity  aims  to  do  complete  jus- 
tice by  settlix^  the  rights  of  aU  persons  interested,  securing  the  safety 
of  those  compelled  to  obey  the  decree,  and  preventing  further  litiga- 
tion, p.  457. 

C^ted  in  Watson  v.  Su1»x>,  86  Cal.  629,  to  the  point  that  "equity  will 
not  permit  litigation  by  pieeemeal,  but  will  determine  the  whole  con- 
troversy, so  as  to  prevent  future  litigatioo";  to  same  effect  in  Pence 
T.  Sweeney,  2  Idsaho,  903,  a  oaan  ol  dispute  between  the  owners  of  a 
mine  aa  to  thsAr  rights. 

90  CaL  458^467.    ABGEVTI  ▼.  SAIC  FRAKCISCQ. 

Reversal  of  jfndgment.— The  consequenoe  4d  a  aimpfe  DBvarasl  uaoaOy 
is  that  the  parties  in  the  court  below  have  tht  sa«ke  nght  which  they 
originally  had;  when  the  reversal  praeticaUy  ends  the  oontroveray,  it 
is  usually  accompanied  by  an  order  dismissiag  the  action,  p.  462. 

Cited  in  Harrison  v.  Trader,  29  Ark.  95,  hokUng  that  where  a  judg- 
ment for  defendant  was  reversed  on  appeal,  the  lien  of  aa  attachment 
continued  to  be  valid;  and  in  Dickerson  v.  Davis,  111  Ind.  440,  holding 
that  where  judgment  by  defkuH  was  set  aside,  defendanfa  ri^ta  must 
be  restored. 
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Qualified  Reversal. — ^A  judgment  of  reversal  may  order  a  new  trial 
of  the  whole  case  or  of  a  particular  issue,  or  may  direct  the  entry  of 
judgment  on  specified  facts,  p.  463. 

Cited  in  Argenti  v.  Sawyer,  32  Cal.  415,  holding  that  where  the  su- 
preme court  orders  a  case  "rerversed  and  remanded,"  the  district  coiort 
can  enter  no  other  judgment  than  the  one  directed;  Ryan  v.  TomUn- 
Bon,  39  Cal.  645,  holding  that  if  a  case  is  ''reversed  and  remanded," 
unless  it  is  apparent  that  this  was  intended'  as  a  flyal  disposition  of 
the  case,  ''the  effect  of  the  reversal  was  only  to  set  aside  the  judgment, 
that  a  new  trial  might  be  held";  Beinlen  v.  Martin,  69  Cal.  182,  hold- 
ing that  if  judgment  on  appeal  is  a  final  sdjudication,  requiring  only 
the  entry  of  judgment  in  the  lower  court  to  make  it  enforceable,  the 
entry  of  such  judgment  is  all  that  is  to  be  done,  and  a  retrial  of  the 
case  is  error,  for  the  judgment  is  the  law  of  the  case;  Schroeder  v. 
Schweizer  Lloyd,  60  Cal.  471,  holding  that  instead  of  directing  judgment 
for  defendant  on  the  findings  the  case  must  be  remanded  for  a  new 
trial;  to  same  effect  Myers  v.  McDonald,  68  Cal.  165;  Duff  v.  Duff,  101 
Cal.  4,  holding  that  where  a  new  trial  was  limited  to  a  single  issue, 
the  court  might  find  solely  on  that  issue,  or  might  also  recite  the  pro- 
ceedings on  the  former  trial  as  modified,  and  add  its  own  finding;  and 
in  Falkner  v.  Hendy,  107  Gal.  54,  to  the  point  that  the  effect  of  an 
unqualified  reversal  is  to  remand  the  cause  for  a  new  trial.  Cited  in 
Duffitt  ▼.  OroKier,  30  Kan.  162,  holding  that  where  judgment  on  the 
findings  waa  ordered  on  appeal,  the  case  was  not  for  retrial,  unless 
new  and  different  facts  were  presented;  Woolman  v.  Garringer,  2  Mont. 
407j  holding  that  although  the  case  was  reversed  and  remanded,  a  new 
trial  was  not  necessary,  as  the  error  complained  of  occurred  after  ver- 
dict; Lake  v.  Bender,  18  Nev.  378,  holding  that  the  court  may  order 
a  new  trial  of  part  of  the  issues  in  a  divorce  case;  and  in  420  Mining 
Co.  V.  Bullion  Co.,  8  Sawy.  657,  to  same  effect  in  a  case  of  pre-emption 
rights. 

Appeal.— Directions  in  decision  mutt  be  followed  by  trial  court, 
p.  466. 

Cited  in  Cowdery  v.  Bank,  139  CaL  807,  holding  modification  of  judg- 
ment unauthorized  by  decision  on  appeal. 

80  Cat.  467-481.    MOSS  v.  SHEAR.    S.  C.  25  C^L  38. 

Title  of  Defendant  in  Ejectment,  acquired  after  issue  joined,  must 
be  pleaded  by  supplemental  answer,  pp.  472-475. 

Cited  in  Calderwood  v.  Pyser,  31  Cal.  336,  holding  that  an  objection 
by  defendant^  after  issue  joined,  that  the  suit  was  abated  by  the  di- 
Toroe  of  the  parties  plaintiff,  should  not  only  have  been  pleaded  by 
supplemental  answer,  but,  being  dilatory  matter,  "should  have  been 
promptly  set  up  when  discovered";  Barstow  v.  Kewman,  34  Cal.  92, 
holding  that  if  plaintiff  sold  his  title  pending  suit,  this  would  not  neces- 
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sarily  defeat  the  action  even  if  pleaded  in  a  supplemental  answer; 
Bagley  v.  Ward,  37  Oal.  129,  153,  99  Am.  Dec  259,  270,  holding  that  a 
sheriff's  deed,  even  if  pleaded  by  supplemental  answer,  wotild  not  be 
evidence,  for  although  for  some  purposes  it  might  relate  back  to  the 
date  of  the  sale,  '*it  was  executed  subsequently  to  the  stipulation  which 
limited  the  issue  to  the  title  then  held  by  the  respective  parties"; 
Hestres  v.  Brennan,  37  CaL  389,  holding  that  defendant  had  no  right 
to  demand  that  ^plaintiff's  vendee  be  substituted  as  plaintiff,  even,  if 
he  had  pleaded  the  transfer  by  supplemental  answer,  for  it  was  a  mat- 
ter that  concerned  only  plaintiff  and  his  vendee;  and  in  Reily  v.  Lan- 
caster, 89  GaL  356,  holding  that  a  sheriff's  deed  was  not  evidence  be- 
cause not  pleaded  in  supplemental  answer.  Affirmed  in  Kahn  v.  Old 
Telegraph  Ck).,  2  Ujbah,  186;  and  McLane  v.  Bovee,  35  Wis.  35.  Cited 
in  notes  to  15  Am.  Dec.  252,  and  70  Am.  Dee.  698. 

Conveyance  by  Plaintiff  in  Ejectment,  pending  suit,  is  not  a  matter 
of  the  slightest  consequence  to  the  defendant;  but,  under  sections  16 
and  256  of  the  Practice  Act,  the  suit  may  be  carried  on  in  plaintiffs 
name,  or  his  vendee  substituted,  as  the  court  may  order,  pp.  475-478. 

Cited  in  Clink  v.  Thurston,  47  Cal.  31,  holding  that  conveyance  by 
plaintiff  pending  suit  did  not  affect  his  right  to  recover,  dnd  evidence 
that  the  deed  was  intended  as  a  mortgage  was  immaterial;  French  v. 
Edwards,  4  Sawy.  128,  and  Elliot  v.  Teal,  5  Sawy.  190,  to  the  point 
that  an  action  of  ejectment  may  proceed  in  the  name  of  an  original 
plaintiff  after  his  convey a;nce  to  a  stranger;  Dundee  etc.  Co.  v.  Hughes, 
89  Fed.  185,  permitting  continuance  of  action  in  name  of  original  plain- 
tiff after  conveyance  by  him,  under  Oregon  statutes;  Finnan  v.  Bate* 
man,  2  Utah,  273,  holding  that  where  plaintiff's  assignee  in  bankruptcy 
was  substituted  in  a  pending  suit,  any  objection  to  it  should  have  been 
made  at  the  time;  Box  v.  Kelso,  5  Wash.  St.  363,  holding  that  a  motion 
to  substitute  plaintiff's  assignee  in  a  suit  must  oome  from  plaintiff,  not 
from  defendant* 

Description  of  Land  in  Complaint  in  ejectment  being  satisfactory  to 
the  lower  court  after  hearing  the  evidence,  the  supreme  court  finds  no 
cause  for  error,  pp.  479,  481. 

Cited  in  Walsh  v.  Hill,  38  Cal.  486,  holding  that  although  the  start- 
ing call  in  a  deed  was  wrongs  the  fact  that  all  the  remaining  calls 
agreed  with  each  other  and  conflicted  with  the  first  justified  the  find- 
ing that  the  deed  covered  the  land. 

30  Cal.  481-485.    GOLLER  ▼.  FETT. 

Verbal  Sale  of  Mining  Claim  is  invalid,  under  the  statute  of  1880^ 
p.  484. 

Cited  in  King  v.  Randlett,  33  Cal.  321,  holding  that  title  to  a  mining 
daim  by  purchase  must  be  proved  by  the  deed  or  bill  of  sale,  or  by 
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evidence  of  Terbal  tale  if  made  prior  to  1860.  Affirmed  in  Felger  v. 
Coward,  35  CaL  652,  653;  Garthe  v.  Hart,  73  CaL  544,  holding  that 
under  section  1001  of  the  Cml  Code,  the  transfer  of  a  mining  claim 
must  be  in  vriting;  Moore  v.  Hammerstag,  109  CaL  124,  holding  that 
section  2322  of  the  United  States  Revised  Statutes  is  in  the  nature  of 
a  legislative  grant  to  the  locator  of  a  mine,  "and  the  interest  thus 
conveyed  to  the  locator  by  the  govenunent  cannot  be  transferred  by 
pan>l,  or  otherwise  than  in  acoordanoe  with  the  statute  of  frauds." 
Cited  in  note  on  this  point  in  63  Am.  Dec.  107. 

Measure  of  Damages,  for  wrongful  entry  on  a  mining  daim,  and  ez> 
tracting  and  converting  gold-bearing  earth,  is  the  value  of  such  earth 
at  the  time  it  became  a  chattel,  less  the  expense  of  eactraoting  the  gold 
and  separating  it  from  the  earth,  p.  485. 

Cited  in  Hendricks  r.  Spring  Valley  Co.,  58  Cal.  193,  41  Am.  Rep. 
258,  holding  thst  where  defendant,  by  hydraulic  mining  washed  away 
gravel  from  the  adjoining  claim  of  plaintiff,  defendant  would  be  liable 
for  the  amount  of  gold  taken  from  the  gravel,  "but  for  the  fact  that 
its  value  was  less  than  the  necessary  cost  of  extracting  it";  Eaton  v. 
Ijangley,  65  Ark.  460,  and  Keys  v.  Pittsburg  etc.  Co.,  58  Ohio  St.  269, 
65  Am.  St.  Rep.  762,  noted  under  Maye  v.  Yappen,  23  CaL  306.  Dis- 
tinguished in  Empire  Co.  v.  Bonanza  Co.,  67  Cal.  409,  holding  that  the 
question  of  trespass  or  no  trespass  is  not  to  be  determined  on  the 
basis  of  profit  and  loss,  and  defendant  cannot  obtain  a  verdict  simply 
by  showing  that  the  value  of  gold  taken  was  less  than  the  expense  of 
eeverance;  and  refusing  to  set  aside  a  verdict  for  five  thousand  dollars. 

Measure  of  Damages. — ^The  principal  case  has  been  cite^  as  follows, 
in  cases  of  trespass;  Barton  Coal  Co.  v.  Cox,  39  Md.  24,^  17  Am.  Rep. 
631,  holding  that  in  a  suit  for  digging  and  carrying  away  coal,  the 
measure  of  damages  is  value  of  coal  after  its  severance,  before  put- 
ting it  on  cars,  not  deducting  expense  of  severance,  and  adding  exem- 
plary damages  if  the  trespass  is  willful;  Austin  v.  Huntsville  Co.,  72 
Mo.  545,  holding  that  if  wrongful  mining  of  ooal  is  not  willful  or 
grossly  negligent,  the  measure  of  damages  is  value  of  the  coal  at 
mouth  of  shaft,  less  cost  of  severing  and  of  deUvery  at  mouth.  Waters 
T.  Stevenson,  13  Nev.  176-178,  29  Am.  Rep.  301,  303,  says  of  ihe  prin- 
cipal case,  and  Maye  v.  Tappan,  23  CaL  306:  "In  Maye  v.  Tappan,  the 
court  adopted  a  rule  directly  opposite  the  one  dedaied  CGnect  in  Col- 
lar T.  Fett,  and  yet  the  decision  in  the  latter  case  seems  to  have  turned 
upon  the  former.  There  is  a  mistake  somewhere,  and  we  *oan  only 
disregard  both";  and  holds,  on  pages  158  and  184,  that  the  measure  of 
damages  for  extracting  ore  from  the  mine  of  another  is  the  value  of 
the  ore  as  it  stood  in  the  mine,  or  its  proceeds,  less  the  necessary  cost 
of  iwiwiwg  and  reducing.  Cited  in  Foote  v.  Merrill,  54  N.  H.  492,  20 
Am.  Rep.  154,  holding  that  in  trespass  quare  dausum  for  cutting  and 
removing  trees,  the  measture  of  damages  was  the  value  of  the  trees  as 
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timber,  less  expense  of  cutting,  though  in  trover  or  trespass  de  bonis 
the  value  of  the  trees  as  they  stood  might  have  been  the  measnre; 
Gaskins  v.  Davis,  115  N.  G.  91,  44  Am.  St  Rep.  442,  holding  that  tbe 
measure  of  damages  for  cutting  and  converting  timber,  without  willfn] 
intent,  is  the  value  of  the  timber  when  first  severed,  with  damages  for 
any  injury  causM  to  the  land  in  the  removal;  and  in  note  to  54  Am. 
Rep.  422,  on  damages  in  trespass.  In  actions  of  trover  the  principal 
case  has  been  cited,  viz.,  in  Omaha  Co.  r.  Tabor,  13  Colo.  56,  16  Am. 
St.  Rep.  196,  holding  that  measure  of  damages  for  conversion  of  ore 
is  ite  value,  less  cost  of  raising  and  hauling,  considering  it  as  a  chat- 
tel regardless  of  tbe  diminished  value  of  the  realty;  Wright  v.  Skinner, 
34  Fla.  464,  holding  that  where  timber  was  cut  and  converted  uninten- 
tionally, ite  value  at  the  time  and  place  of  first  conversion  is  the  meas- 
ure of  damages,  but  if  the  acts  had  been  willful,  the  measure  would  be 
the  full  value  at  the  time  and  place  of  demand  or  suit,  with  no  deduc- 
tion for  labor  or  expense;  to  same  effect  in  Parker  v.  Waycroes  Go., 
81  Ga.  397,  and  Beede  v.  Lamprey,  64  K.  H.  514,  10  Am.  St.  Rep.  430; 
and  dted  in  notes  on  this  point  in  24  Am.  Dec  79;  26  Am.  Rep.  529; 
and  36  Am.  Rep.  770.  In  Rose  v.  Scott,  15  Lea,  489,  which  was  a  bill 
in  equity  for  an  accounting  for  mining  of  coal  and  cutting  of  timber, 
the  value  of  coal  was  held  to  be  ite  price  before  severance  from  the 
earth,  and  the  value  of  the  timber  was  what  it  was  worth  a^  it  stood 
in  the  tree. 

30  Gal.  486-489.    BARRON  v.  FRIKK 

General  Verdict  on  Several  Counte  is  cause  for  reversal  of  judgment, 
where  one  of  4,h»  counte  is  bad  and  it  is  not  certain  on  which  count 
the  verdict  was  rendered,  p.  488. 

Distinguished  in  Bernstein  v<  Downs,  112  Cal.  204,  holding  it  unnec- 
essary to  determine  whether  the  rule  applies  to  a  case  where  all  the 
counts  are  on  the  same  cause  of  action,  as  in  the  present  case,  for  here 
two  •of  the  counte  afe  sufficient  as  against  a  general  demurrer,  and  the 
general  verdict  is  justifiable.  Cited  in  Kent  v.  Abeel,  12  Colo.  553,  hold- 
ing that  a  general  verdict  for  a  gross  amount  was  erroneous,  where 
there  were  two  oauses  of  action  and  no  evidence  was  given  on  one  of 
them. 

Complaint  on  Bzecnteiy  Coatract  must  aver  performaooe  by  plain- 
tiff of  his  part  of  the  oontraot,  or  th&t  he  has  offered  or  is  ready  to 
perform  if,  p.  489. 

Affirmed  in  Hill  v.  Grigsby,  85  Gal.  662,  as  to  a  contract  for  sale  of 
real  estate  on  installments.  Cited  in  Rourke  v.  McLaughlin,  88  CaL 
200,  holding  that  performance  by  plaintiff  was  not  a  condition  pnee- 
dent,  that  needed  to  be  alleged,  where  defendant,  In  a  contract  of  sale 
of  land,  had  failed  te  pay  the  first  installment  as  he  promised,  his 
promise  being  independent.    Affirmed  in  Peasley  ▼.  Hart,  te  Gal.  04, 
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as  to  an  a|rre«x)ciaiit  by, grantee  under  a  patent  for  public  lands  to  con- 
vey to  oocupant-  of  part  of  it  the  land  held  by  him.  Cited  in  Dennis 
▼.  Strassburger,  89  CaL  589,  holding  that  where  vendee,  in  a  contract 
for  sale  of  land,  agreed  to  give  vendor  time  to  perfect  title  if  it  proved 
defective,  he  could  not  recover  in  a  suit  to  rescind  brought  earlier,  for 
even  though  he  alleged  and  proved  that  he  had  done  all  he  promised, 
he  failed  to  allege  or  prove  that  defendant  had  not  done  what  was 
promised  on  his  part;  Marchant  v.  Hayes,  117  Cal.  672,  to  the  point  that 
a  oontracti^  could  not  recover  for  his  labor  on  a  building,  unless  h^  could 
sihow  completion  of  contract  or  waiver  of  it. 

Judgment  on,  Defective  Complaint— The  oourt  will  piresume  after  ver- 
dict, in  support  of  it,  that  facts  imperfectly  alleged  have  been  proved, 
but  they  cannot  presume  that  a  material  fact,  not  at  all  stated  has 
been  proved,  p.  489. 

Cited  in  Du  Brutz  v.  Jessup,  70  Cal.  7B,  to  the  point  that  Judgment 
on  a  bad  count  must  be  reversed,  under  section  434  of  the  Code  of 
Civil  Procedure;  Kichards  v.  Travelers'  Co.,  80  CaL  507,  holding  that  a 
defective  pleading  cannot  be  cured  by  verdict  where  a  material  allega- 
tion is  lacking;  Stow  v.  Schiefferly,  120  Cal.  612,  holding  that  a  com* 
plaint  to  foreclose  a  mortgage,  made  by  an  administrator  under  order 
of  court,  was  not  defective  for  lack  of  verification  of  a  copy  of  the 
petition  for  sale,  attached  to  the  complaJnt  tm  on  exhibit,  for  the  oop- 
plaint  averred  that  the  petition  was  verified,  and  it  was  not  necessary 
to  set  out  the  petitibn  or  order  at  all;  Territory  v.  Virginia  Co.,  2 
Mont.  101,  holding  that  the  objection  may  be  raised  for  the  first  time 
on  appeal;  Chicago  Co.  v.  Sturgis,  44  Mich.  540,  holding  that 
in  a  suit  for  workmen's  wages  under  a  statute,  it  was  improper  to 
plead  under  the  common  counts  in  assumpsit;  Wheeler  v.  Floral  Co., 
9  Kev.  258,  holding  that  an  <^8et,  though  proper,  must  be  disallowed, 
boeanse  there  were  no  findings  in  the  answer  to  justify  it;  Marshall 
y.  Golden  Fleece  Co.,  16  Nev.  177,  holding  that  findings  of  a  referee 
w«re  not  justified  by  tb^  pleadings;  and  in  note  to  8  Am.  Dec  442. 

80  C^  490-498.    SBTTBHBRS  v.  PUTNAM. 

Mining  Partnership  combines  some  of  the  incidents  of  ordinary  trad- 
ing partnerships,  and  some  of  the  incidents  of  tenancies  in  common, 
y,  493.  A  partner  may  sell  his  own  interest  but  he  oannot  sell  that 
of  his  copartner,  p.  496. 

Cited  in  elaborate  note,  on  mining  partnerships,  to  Skillman  v.  La.h- 
««^».  2S  GU.  199,  in  83  Am.  Dec  104,  106,  109^  110.  ated  in  McConnell 
▼.  Denver,  35  Osl.  370,  95  Am.  Dec  108,  holding  that  a  member  of 
a  mining  partnership  has  no  general  authority  to  bind  the  company 
by  his  contracts;  Smith  v.  Cooley,  65  Cal.  49,  holding  that  Working  of 
a  mine  by  several  persons  under  a  bare  "mining  right"  is  a  partner- 
ship; G.  V.  B.  etc  Co.  V.  Bank,  95  Fed.  39,  quoting  Kahn  v.  Smelting 
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Co.,  102  U.  S.  645.  Distinguished  in  Berry  r.  Woodbum,  107  Oal.  512, 
holding  that  an  agreement  by  defendant  to  pay  plaintiff  his  waga 
and  expenses  to  secure  a  paying  mine,  and  an  interest  in  the  mine  if 
successful,  was  not  a  partnership.  Cited  in  Manyille  ▼.  Parks,  7  Colo. 
133,  holding  that  members  of  a  mining  partnership  are  tenants  in  com- 
mon as  to  interest  in  the  property,  and  partners  in  working  the  mine; 
Meagher  v.  Reed,  14  Colo.  367,  holding  that  land  of  a  mining  partner- 
ship is  treated  in  equity  like  that  of  a  general  or  commercial  partner- 
ship; Mayhew  v.  Burke,  2  Idaho,  1063,  holding  that  a  mining  partner- 
ship may  be  proved  by  parol,  but  the  evidence  must  be  clear  and  cer- 
tain; to  similar  effect  in  Htrbour  v.  Reeding,  3  Mont.  21,  and  South- 
mayd  ▼.  Southmayd,  4  Mont.  112;  Congdon  ▼.  Olds,  18  Mont.  490,  hold- 
ing that  while  there  may  be  a  general  partnership  in  a  mine,  it  ww 
error  to  charge  the  jury  in  this  case  that  each  owner  of  a  mine  oonld 
bind  the  partnership.  In  Kahn  v.  Smelting  Co.,  102  U.  S.  646,  Field, 
J.,  referring  to  the  principal  case,  holds  that  in  a  suit  for  accounting 
in  regard  to  the  working  of  a  mine,  a  finding  that  no  partnership  or 
cotenancy  existed  was  a  legal  inference,  and  insufficient  basis  for  a 
decree;  and  in  BisseU  v.  Foss,  114  U.  S.  261,  the  principal  case  is  cited 
to  the  point  that  members  of  a  mining  partnership  may  sell  thei:  in- 
terests without  consent  of  the  partnership. 

Resulting  Trust  is  created  for  tzhe  benefit  of  &  mining  partneruhip^ 
where  one  member  buys  a  claim  in  his  own  name,  p.  496. 

Cited  in  Sandfoss  ▼.  Jones,  35  Cal.  487,  holding  that  a  resulting  tnist 
existed  in  favor  of  one  who  furnished  money  for  the  buying  in  of  Ui 
property  by  another  at  sherilTs  sale;  Moritc  v.  Lavelle,  77  Cal.  12,  11 
Am.  St.  Rep.  281,  holding  that  where  there  was  a  rerbal  agreement 
between  two  parties  to  locate  a  mine,  and  one  of  them  signed  the  loea- 
tion  notices  as  witness  only,  with  the  understanding  that  a  half  in- 
terest should  be  deeded  to  him  by  the  other  locator,  a  trust  resulted 
in  favor  of  the  former;  Green  v.  Brooks,  81  CaL  333,  holding  that  a 
trust  resulted  from  a  purchase  in  his  own  name,  by  one  of  several  who 
had  agreed  to  buy  a  tract  of  land  on  speculation;  Eberle  ▼.  Carmichael, 
8  N.  Hex.  699,  holding  tenancy  in  common  created  by  locations  by 
different  persons  under  verbal  agreement  for  ownership  in  common; 
Hawkins  v.  Spokane  etc  Min.  Co.,  3  Idaho,  656,  minority  interest  work- 
ing mining  claim  against  protest  of  majority  and  mingling  gold  ex- 
tracted with  gold  from  its  own  claim  without  consent  of  other  party, 
and  quantity  and  value  of  such  portion  is  unknown,  cannot  recover 
gold  so  mingled;  Lipscomb  v.  Nichols,  6  Colo.  293,  holding  there  was 
9k  resulting  trust  in  the  purchase  in  his  own  name  of  coal  lands  by  one 
of  several;  Kahn  v.  Old  Telegraph  Co.,  2  Utah,  218,  to  the  point  thai 
title  acquired  by  one  member  of  a  mining  partnership  inures  to  the 
benefit  of  all;  Walcot  v.  Watson,  53  Fed.  Rep.  435,  holding  l^t  while 
the  evidence  proved  a  mining  partnership,  it  did  not  show  any  result- 
ing trust. 


1537  Notes  on  California  Keports.  30  Gal.  498-520 

Parties  May  be  Brought  in,  under  section  17  of  the  Fractioo  Aet, 
by  the  court  of  its  own  motion,  where  a  complete  determination  of 
the  controversy  cannot  be  had  without  their  presenee,  p.  497. 

Cited  in  Lytle  Creek  Co.  ▼.  Perdew,  65  Cal.  455,  holding  that  under 
section  389  of  the  Code  of  Civil  Procedure,  when  the  oontest  ean  be 
settled  without  affecting  the  rights  of  others,  there  is  no  reason  for 
bringing  them  in;  O'Connor  v.  Irvine,  74  Cal.  444,  holding  that  the 
court  should  order  in  necessary  parties  on  its  own  motion,  though  de- 
fendants have  omitted  to  raise  an  objection  of  defect  of  parties  by 
demurrer  or  answer;  Ward  v.  Waterman,  85  Cal.  500,  to  the  point 
that  parties  not  necessary  to  a  proceeding  need  not  be  brought  in. 

30  CaL  498-508.    STEINBACH  ▼.  MOORE. 

Mexican  Grant  of  a  pueblo  lot,  by  the  governor  of  Alta  California, 
that  was  not  present^  to  the  land  eommissioners  for  confirmation, 
gave  only  an  inchoate  title,  p.  508. 

Afi&rmed  in  Merle  v.  Merle,  31  Cal.  131,  132.  Cited  in  San  Francisco 
V.  Canavan,  42  Cal.  556,  to  the  point  that  San  Francisco  holds  its  pueblo 
lands  in  trust,  as  the  successor  of  the  Mexican  pueblo;  Fhelan  v. 
Poyoreno,  74  CaL  452,  holding  that  titles,  perfect  at  the  date  ol  cession 
of  Califomia,  might  be,  but  need  not  be,  presented  for  confirmation 
to  the  land  oommission;  and  in  Ohm  v.  San  Frandsoo,  02  CaL  454, 
holding  that  a  grant  by  the  prefect  of  the  pueblo  to  an  inhabitaiit' is 
and  always  was  hostile  to  the  claim  of  the  city  as  suoeessor  of  the 
pueblo,  and  the  city  is  not  trustee  of  said  land  for  tlM  benefit  of  per- 
sons ckHining  under  the  grant  of  the  prefect. 

30  CaL  509-611.    COSGROVE  y.  JOHNSOH. 

Statement  on  motion  for  new  trial  must  be  agreed  to  by  the  parties 
or  settled  and  authenticated  by  the  court,  p.  510. 

Cited  in  Overman  Co.  v.  American  Co.,  7  Nov.  323,  in  dissenting  opin- 
ion, a  majority  of  the  eouit  holding  that  although  a  district  Judge 
did  not  literally  comply  with  the  statute  as  to  authenticating  a  state- 
ment, it  was  sufficient.  Distinguished  in  Rickey  v.  Ford,  2  Oreg.  255, 
holding  that  an  appeal  could  not  be  dismissed  solely  on  the  gxound 
that  there  was  no  staftement. 

80  CaL  511-520.    BODLET  v.  FERGUSON. 

Executory  Contract  of  Married  Woman,  to  convey  land  acquired  by 
her  before  the  cession  of  Califomia,  need  not  conform  to  the  Married 
Woman's  Aot  of  1850,  p.  517. 

Affirmed  in  Racouillat  v.  Sansevain,  32  Cal.  383,  384,  885,  holding 
that  such  a  eontract  may  be  made  by  the  husband  under  the  wife's 
power  of  attorney;  Love  v.*  Watkins,  40  CaL  562,  566,  6  Am.  Rep.  630> 
Notes  Cal.  Rep.— 97 
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633,  decreeing  specific  performance  of  contract  of  husband  and  wife, 
executed  according  to  the  statute,  to  convey  the  wife's  separate  prop- 
erty; Jackson  v.  Torrence,  83  Cal.  537,  holding  that  specie  perfoim- 
anoe  cannot  be  decreed  of  an  acknowledged  executory  conianact  of  a 
married  woman,  for  it  is  within  the  meaning  if  not  within  the  letter 
of  section  1093  of  the  CHvil  Code  on  this  point;  and  in  note  to  73  Am, 
Dee.  599,  on  married  women's  deeds. 

Eatable  Defense  in  Ejectment  being  sustained,  the  court  need  not 
refer  the  legal  issues  to  a  jury,  p.  519. 

<Hted  in  Love  v.  Sierra  Nevada  Co.,  32  Cal.  652,  91  Am.  Dec  005, 
holding  that  a  mortgage  defectively  executed,  though  inoperative, at 
law,  was  good  in  equity;  Swaaey  v.  Adair,  88  Cal.  181,  holding  that 
where  an  equitable  defense  does  not  dispose  of  the  whole  case,  issues 
of  btw  aes  to  be  tried  ae  if  no  equiteble  defense  had  been  interposed; 
and  in  Botie  to  99  Am.  Dec  397. 

.30  CaL  521-524.    ELDORADO  COUNTY  ▼.  DAVISON. 

Superrisors  have  no  powers  except  those  expressly  gnnted  by  the 
sQvereiffs  authority,  or  which  are  neoessary  to  the  exeroue  of  the 
powers  granted  in  terms,  p.  523. 

Cited  in  Sutro  v.  Pettit,  74  Cal.  337,  5  Am.  St.  Bep.  445,  holding 
that  eupervisora  had  no  power  to  issue  bonds,  in  excess  of  the  amount 
authorized  by  the  legislature,  for  building  a  courthouse;  Blood  ▼.  Woods, 
95  Cal.  06,  holding  thst  supervisors  could  not  authorise  collection  of 
tolls  on  a  public  highway;  and  in  State  ▼.  Blannagan,  67  Ind.  147, 
holding  that  forfeiture  of  right  to  colleet  tolls  does  not  neeessarOy 
forfeit  the  franchise  of  the  company  who  collected  them. 

Toll  Roads.— Grant  of  riglit  to  collect  toUs  on  pubfie  hi^way  Is 
mvwM,  p.  523. 

Cited  in  People  v.  Anbum  eto.  Co.,  122  OaL  840,  bat  sustaining  ifght 
of  tom^e  company  to  ooUect  tolls  as  fixed  by  sufMiTisorB  daring 
period  of  extended  existence  under  seotoons  287  and  402  (Ml  Cede. 

30  0^  524-527.    TUOHT  ▼.  CHASE. 

Directory  Statute.— Time  is  not  of  the  esaenoe  of  a  statate  allow- 
ing supervisors  to  change  boundaries  of  districts  at  the  lest  seeaios 
before  a  g^ieral  election,  but  the  statute  is  directory,  p.  526. 

ated  in  Brady  v.  Bartlett,  56  CaL  357,  holding  that  a  statute^  re- 
quiring certain  duties  to  be  performed  by  the  superintendent  of  atieets 
before  making  an  assessment,  is  directory  only;  and  in  note  on  this 
point  in  27  Am.  Dec  110. 

30  Cal.  527-530.    HOULTON  ▼.  BLLMAKER. 

Appeal  does  not  lie  from  tSie  overruling  or  sustaining  of  « 
p.  629. 


-Io30  Notes  on  Oalifomia  Bjoparta.  30  ObL  530*53tf 

Cited  in  dissenting  opinion  in  Quivey  v.  Gambert,  32  C&L  314,  to  the 
point  tliat  appeal  can  be  token  only  from  a  final  judgment.  Affirmed 
in  Daniels  y.  Landsdale,  38  CaL  567.  Cited  in  Keyser  ▼.  Taylor,  4  Ner. 
436,  holding  tliat  appeal  lies  from  final  judgment  only. 

Notice  of  Appeal  must  be  filed  before  or  at  the  time  of  service,  p. 
529. 

Affirmed  in  Courtright  ▼.  Berkins,  2  Mont.  405;  Lyon  Oo.  ▼..  Washoe 
Co.,  8  Key.  178;  Eriekson  y.  Erickson,  11  Wash.  Si.  77. 

30  Cal.  530-636.    BOND  y.  PACHECO. 

Judge  ef  Ouunbers  has  no  jurisdiction  to  set  aside  aa  eKeeutioa,  on 
the  ground  that  the  judgment  was  erroneously  entered  and  an  appeal 
lies  from  the  order,  p.  532. 

Cited  in  Norwood  y.  Kenfleld,  34  Cal.  332,  holding  that  a  county 
Judge  at  chamberB  had  no  power  to  continue  a  case  eet  for  trial  in  the 
county  court;  Bennett  y.  Southard,  35  Cal.  601,  heading  that  section 
516  of  the  Practioe  Act,  requiring  motions  to  be  made  in  the  county 
where  the  suit  is  pending  or  an  adjoining  county,'  applies  only  to 
motions  at  chambers;  People  y.  Lindsay,  1  Idaho,  400,  holding  that 
appeal  lies  from  order  of  a  judge  at  chambers;  and  to  same  effect  in 
Granite  Mountain  Co.  y.  Weinstein,  7  Mont.  349. 

Clerk's  Entry  of  Judgment  by  default,  for  a  wrong  anramit.  Is  yaliA 
until  modified  or  reyersed,  p.  536. 

CSted  in  Providence  Co.  y.  Prader,  82  Cal.  636,  01  Am.  Dec.  600, 
holding  that  the  clerk  had  authority  to  enter  judgment  by  default 
upon  the  expiration  of  the  ten  days  giyen  defendant  to  answer  after 
seryioe  of  bill  of  particulars  on  him;  Einstein  y.  Dayidson,  36  Fla. 
356,  holding  that  entry  of  judgment  by  the  derk  though  erroneous 
was  not  yoid;  and  to  same  effect  in  Gray  don  y.  Thomas,  3  Oreg.  252; 
Brewing  Co.  y.  Capital  etc  Co.,  Ill  Iowa,  601,  affirming  statute  grant- 
ing such  power  to  derk,  and  holding  such  judgment  entitled  to  extra- 
territorial recognition;  Mach  y.  Bkndiard,  16  8.  Dak.  439,  following^ 
rule. 

30  Oa.  536-539.    SMITH  y.  DAVIS. 

Statute  regarding  street  assessments  must  be  as  strictly  followed 
aa  s  statute  relating  to  taxation,  as  in  both  cases  an  attempt  is  made 
to  charge  or  diyest  the  est«4«  of  a  dtizen,  p.  537.  . 

Cited  in'Chambers  y.  Satterlee,  40  Cal.  524,  holding  that  while  street 
Msessment  laws  "must  be  strictly  coDstrued  in  fayor  of  indiyidual 
lights,  .  •  .  they  should  be  liberally  construed  «o  f «r  aa  it  is  neces- 
aary  to  i«nder  their  execution  practicable";  Shipman  ▼•  Forbes,  97 
CaL  674,  holding  that  "it  cannot  be  said  that  any  requirment  of  the 
statute  is  to  be  disregarded    £yery  requisite  haying  the  semblance  of 


i 


30  Cal.  536-530  Ncptea  on  Gaaiomia  Beporto.  Id40> 

benefit  to  the  owner  mnst  be  complied  with";  Kelso  ▼.  Oole,  121  CaL 
123,  holding  assessment  under  act  of  1885,  void;  Morrill  y.  Taylor,  6 
Neb.  244,  holding  that  where  defendant  in  ejectment  claims  under  tax 
deeds  he  must  show  that  all  the  statutory  requiremeztts  were  com- 
plied with;  Huntington  v.  Central  Pacific  Co.,  2  Sawy.  612,  and  Til  ton 
V.  Oregon  Central  Co.,  3  Sawy.  24,  holding  that  statutes  as  to  descrip- 
tion of  property  assessed  for  taxation  must  be  strictly  followed;  and 
in  notes,  to  73.  Am.  Dec.  584,  and  85  Am.  Dec.  100,  <m  strict  compliance 
with  statutes. 

Street  Assessment  must  be  in  the  name  of  the  owner  if  known, 
otherwise  to  an  unknown  owner,  p.  537. 

Affirmed  in  Taylor  ▼.  Donner,  31  Cal.  481,  482,  saying:    "Where  an 
assessment  names  a  party  as  the  owner,  it  creates  no  liability  against 
anybody  else,  and  not  against  him  unless  he  is  the  owner";  Blatner 
▼.  Davis,  32  CaL  331,  332,  holding  that  where  the  complaint  alleged 
that  defendant  and  another  were  owners  of  a  lot,  but  the  assessment 
was  against  the  other  and  he  was  not  served  with  process,  a  Judgment 
against  defendant  must  be  reversed;   Weinreich  v.  Hensley,   121  CaL 
669,  noted  under  Kelsey  v.  Abbott,  13  Cal.  009;  Qrant  v.  Bartholomew, 
57  Neb.  678,  sustaining  assessment  in  name  of  deceased  owner  under 
local  statutes;  Sweigle  v.  Gates,  9  N.  Dak.  645,  holding  statute  nkan- 
datory  and  assessment  void;   JPennsylrai^a  Co.  v.  Cole,  132  Fed.  681, 
under  Indiana  acts  of  1891,  page  323,  chapiter  118,  a  sewer  assessment 
stating  owner's^  name  as  "P.  Ft.  W.  &  C.  Railway  Co."  is  insufiScient 
to   sustain    assessment   against    property   owned    by    Pittsbuig,   Fort 
Wayne  and  Chicago   Railroad   Company.     Distinguished   in   Smith  v. 
Oofran,  34  CaL  314,  320,  where  the  plaintiff  in  the  principal  case  sued 
the  superintendent  of  streets  for  not  assessing  the  land  to  the  proper 
owner,  and  the  court  held  that  he  could  not  recover,  for  he  had  not 
pursued  the  remedy  given  him  under  the  statute,  saying:    ''The.  differ- 
ence between  the  position  of  Davis  and  Smith  appears  obvious,  and  is 
this:    Davis  had  no  grievance  requiring  redress  and  stood  in  no  need 
of  a  remedy,  while  Smith  was  aggrieved,  required  and  had  a  remedy, 
but  did  not  pursue  it."    Cited  in  Himmelmann  v.  Steiner,  38  CaL  180, 
holding  that  even  if  the  lot  is  occupied  by  a  person  weU  known,  the 
superintendent  must  assess  it  in  the  name  of  unknown  owner,  if  he 
has  a  rational  doubt  as  to  the  real  owner;  Himmelmann  r.  Hoadley, 
44  CaL  227,  to  the  point  that  where  property  is  assessed  to  unknown 
owners,  the  contractor  must  publicly  demand  payment  on  the  prem- 
ises;  same  case,  page  279,  holding  that  if  the  superintendent  makes 
an  error  in  the  amount  of  assessment,  the  remedy  is  by  appeal  to  the 
supervisors;  Grotefend  v.  Ults,  53  Cal.  667,  and  Grimm  ▼.  CConnelL 
54  CaL  523,  holding  that  an  assessment  of  taxes  to  ''M.  and  all  owneia 
known  or  unknown"  was  void;  Burke  v.  Tumey,  64  Oal.  487,  to  the 
point  that  the  superintendent  had  no  power  to  enter  into  the  contraet 
until  after  the  expiration  of  five  days  from  flivt  publication  <A  award. 
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M  required  by  statute:  Lake  Co.  ▼.  Sulphur  Bank  Co.,  66  GaL  21,  to 
tlie  point  that  "an  assessment  of  personal  property  to  a  named  per- 
son, other  than  the  owner,  is  absolutely  void";  to  same  effeot  in 
Bmerie  v.  Alvarado,  90  (>al.  465,  holding  that  an  assessment  to  "Cas- 
tero/'  when  the  real  owner  was  ''Osstro,''  was  invalid* 

80  CaL  539-643;  89  Am.  Dee.  131.    CALDWELL  ▼.  CENTER, 

Description  in  Deed  of  the  premises  conveyed,  may  be  by  referenes 
to  a  map,  deed,  or  other  instrument,  but  the  description  thus  given 
must  be  certain,  and  the  instrument  referred  to  must  be  produced, 
if  the  deed  itself  does  not  give  a  sufficient  description,  p.  543. 

Cited  in  dissenting  opinion  in  Crosby  v.  Dowd,  61  Cal.  605,  a  major- 
ity of  the  court  holding  that  a  description  in  a  complaint  for  foreclosure, 
and  in  the  mortgage  foreclosed,  was  insufficient,  because  it  was  only  a 
reference  to  other  instruments;  Caldwalader  v.  Nash,  73  Cal.  46,  hold- 
ing a  description  in  a  sheriff's  deed  insufficient,  because  it  referred  to 
maps  that  could  not  be  distinguished,  and  parol  evidence  was  not  ad- 
nussible  to  distinguish  them;  Redd  v.  Hurry,  95  Cal.  51,  holding  that 
parol  evidence  was  admissible  to.  prove  that  a  plat  offered  in  evidence 
was  the  one  referred  to  in  the  description  in  a  deed.  Cited  without 
oomment  in  McCulIough  v.  Olds,  108  CaL  533,  holding  that  as  there 
is  no  statutory  provision  for  recording  maps,  it  has  been  customary 
to  deposit  them  in  the  recorder's  office  and  refer  to  them  as  'Vecordsd," 
and  a  map  so  referred  to  "may  be  identified  by  extrinsic  evidenee,  and 
the  faet  that  it  is  not  recorded  or  of  reoord  within  the  ordinaiy  mean- 
ing of  those  words,  is  wholly  immateriaL"  CSted  in  Rupert  v.  Penner, 
35  Neb.  593,  holding  that  two  deeds  taken  together  gave  a  sufficiently 
certain  description;  and  in  notes  on  this  point  in  92  Am.  Dec.  375; 
09  Am.  Dec  546,  779;  100  Am.  Dec  335;  26  Am.  St.  Rep.  689. 

Instrnetion  on  an  Issuable  Fact,  that  one  party  was  tenant  of  an- 
other, is  improper,  because  the  jury  must  find  it  from  the  evidence, 
pc  544. 

Cited  In  Davidson  v.  Ellmaker,  84  CaL  23,  to  the  pomt  that  '*the 
relation  of  landlord  and  tenant  cannot  be  predicated  on  the  production 
ol  the  lease  signed,  without  evidence  of  a  delivery";  and  in  notes  to 
95  Anu  Dec  567,  and  39  Am.  St.  Rep.  776. 

30  CaL  545-546.    MAXFIELD  ▼.  JOHNSON. 

Appellate  Jorisdiction  of  supreme  court,  on  a  money  judgment  is 
where  the  demand,  exclusive  of  interest,  amounts  to  three  hundred 
dollars;  the  ad  damnum  clause  in  the  oomplaint  is  the  test  of  juris- 
diction, and  the  question  is  unaffected  by  the  fact  that  the  defendant 
sets  up  a  counterclaim  in  excess  of  three  hundred  dollars,  p.  546. 

Affirmed,  as  to  the  ad  damnum  clause,  in  Solomon  v.  Reese,  34  Cal. 
34,  where  the  amount  sued  for  was  five  hundred  and  fifty  dollars,  and 
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tlie  judgment  three  hundred  and  thirty -two  dollars;  Sanborn  ▼.  Supe- 
rior Court,  60  Oal.  427,  where  the  amount  sued  for  was  two  hundred 
and  ninety-nine  dollars,  and  it  was  held  that  it  was  a  justice's  oouit 
case;  Dashiell  v.  Slingerland,  60  Gal.  655,  656,  659,  660,  where  tiie  de- 
mand in  a  suit  for  trespass  was  nine  hundred  dollars,  and  the  verdict 
for  two  hundred  dollars;  in  Bailey  v.  Sloan,  65  CaL  388,  where  the 
demand  was  six  hundred  and  fifty -«iz  dollars  on  four  claims  each  less 
than  three  hundMl  dollars,  and  it  was  held  the  superior  court  had 
jurisdiction;  Henigan  v.  Ervin,  110  CaL  40,  where  the  suit  was  for  two 
hundred  and  twenty-two  dollars,  the  judgment  of  justice's  court  one 
hundred  and  sixty-nine  dollars  and  one  hundred  and  eighty  dollan' 
oosts,  and  the  judgment  of  the  superior  court  on  appeal  was  twenty- 
two  dollars  and  three  hundred  and  fifty-eight  dollars  costs,  and  it 
was  held  that  the  supreme  court  had  no  jurisdiction;  Griswold  ?. 
Fieratt,  110  Cal.  265,  holding  that  where  plaintiff  sued  for  one  thousand 
eight  hundred  and  fifty -eight  dollars  damages,  a  counterclaim  for  one 
hundred  and  ninety -two  dollars,  not  pleaded  in  defense  by  defendant 
but  as  ground  for  an  affirmative  judgment,  was  not  within  the  juris- 
diction of  the  superior  court;  Troy  v.  Halegarth,  35  Or.  165,  constra- 
ing  similar  local  statute;  note  on  this  point  in  08  Ani.  Dec.  584. 

30  CaL  547.    HAVENS  v.  DALE. 

Costs  in  Ejectment  sure  awarded  to  plaintiff  where  he  is  the  preivail- 
ing  party,  though  he  recovers  only  a  part  of  what  he  daims,  p.  547. 

Affirmed  in  Lairton  ▼.  Gordon,  37  CaL  207.  Cited  in  Sierra  et&  Go. 
▼.  Wolff,  144  Cai.  433,  applying  rule  to  action  to  quiet  title. 

30  Cal.  547-560.    LUCESART  y.  OODEN. 

Extension  of  Time  to  perform  a  contract  may  be  stipulated  by  the 
parties,  and  if  the  term  of  extension  is  not  specified,  the  law  implies 
a  reasonable  time.  Whether  an  extension  resulted  from  the  new  stip- 
ulation is  for  the  court  to  decide.  If  the  law  defines  reasonable  timei 
that  also  is  for  the  court;  otherwise  the  jury  most  draw  the  infer- 
ence from  the  facts,  pp.  567-550. 

Cited  in  Waugenheim  v.  Graham,  39  CaL  175,  holdii^  that  Hk  k 
clearly  competent  for  the  parties  to  waive  by  parol  «  striet  petfonn- 
ance  in  point  of  time";  Hannan  v.  McKickle,  82  CaL  125,  holding  that 
in  a  contract  for  sale  of  land,  the  price  became  due  in  a  reasonable 
time,  and  three  years  was  unreasonable;  Hamilton  v.  Phoenix  Ins.  Oo-f 
61  Fed.  389,  holding  question  of  reasonable  time  for  demand  for  ap- 
praisal under  insurance  pc^cy  to  be  one  of  raet;  Wristen  v.  Bowles, 
82  CaL  87,  holding  it  is  for  the  court  to  say  whether  letters  coostitate 
an  agreement;  Baihray  Go.  v.  Bimie,  59  Ark.  78,  79,  holding  that 
when  the  question  of  reasonable  time  can  be  decided  by  applying  a  role 
or  construing  an  instrument,  it  is  for  the  court,  otherwise  it  dqiendi 
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on  cfatnimBtances  wliether  it  is  a  question  of  law  or  fact;  Morris  v. 
Wibaux,  159  HI.  646,  holding  tliat  wliere  the  court  cannot  apply  a  rule, 
the  jury  must  draw  an  inference  from  ordinary  course  of  dealing; 
Eamshaw  ▼.  United  States,  146  U.  S.  67,  holding  in  a  matter  of  ap- 
praisement of  imported  goods  that  Ute  facts  being  undisputed,  the 
question  of  reasonable  time  was  for  the  court;  and  in  notes  on  this  ' 
point  in  17  Am.  Dec.  545,  and  69  Am.  Dec.  457. 

80  Cat  660-569.    lARCO  ▼.  CASANEUAVA. 

Judge  at  Chambers,  out  of  the  county  and  out  of  term,  haa  no  Jur- 
isdiction of  motions  to  strike  out  pleadings,  p.  564. 

CSted  in  Norwood  t.  Kenfield,  34  Cal.  332,  holding  that  a  judge  at 
chambers  cannot  continue  a  term  case;  Bennett  ▼.  Southard,  35  Oal. 
691,  holding  that  section  516  of  the  Practice  Act,  relating  to  the  county 
where  motions  shaU  be  .made,  applies  only  to  motions  at  chambers; 
Gterpenter  v.  Nutter,  127  Oal.  64,  denyilig  right  of  judge,  acting  as  an 
individual,  to  discharge  defendant  in  criminal  case  or  dismiss  informa- 
tion against  him;  Delano  t.  Board  etc.,  4  Idaho,  87,  on  presentation 
of  affidavit  under  Revised  Statutes,  section  8151,  judge  cannot,  in  oham> 
bers,  issue  subpoena  for  witnesses;  Gruner  ▼.  Moore,  6  Oolo.  680,  hid- 
ing that  the  time  within  whidi  an  appeal  bond  may  be  given  in  a  term 
case  cannot  be  fixed  after  the  term;  Territory  t.  Shearer,  2  Dak.  Ter. 
340,  holding  that  a  judge  at  chambers  can  issue  a  writ  of  mandamus 
and  try  the. case;  and  in  Greeap  v.  Gray,  10  Oreg.  348,  holding  a  trial 
«t  QhaoDtbem  vftlid  becanse  expressly  authorised  by  statpte. 

Irrelevant  and  Sham  Pleadings. — ^Immaterial  or  probative  matter 
should  be  stricken  from  pleadings,  erven  where  it  Is  deraignment  of 
title  in  ejectment.  A  demurrer  is  a  pleading,  but  not  a  defense  within 
the  meaning  of  section  50  of  the  Practice  Act,  and  it  cannot  be  stricken 
out  as  sham  or  irrelevant,  pp.  565,  566. 

Cited  in  Racouillat  v.  Bene,  32  Gal.  456,  to  the  point  that  evidence 
should  not  be  pleaded;  to  same  effect  in  Jones  v.  Petaluma,  36  Cal. 
233;  Davis  v.  Honey  Lake  Co.,  98  Cal.  417,  holding  that  under  seotion 
453  of  the  Code  of  Civil  Procedure  a  demurrer  stating  only  the  grounds 
named  in  section  430  of  the  Code  of  CSvil  Procedure  cannot  be  stricken 
out  as  irrelevant  or  redundant;  if  stricken  out  it  still  remains  part  of 
the  judgment-roll,  and  the  order  striking  ft  out  is  deemed  excepted 
to.  Cited  in  note  on  sham  defenses  in  72  Am,  Dec  622,  and  note  on 
striking  out  in  76  Am.  Dec.  499. 

Power  Under  WiU. — ^Where  a  will  authorizes  an  executor  to  sell  real 
estate,  the  will,  like  a  power  of  attorney,  is  to  be  looked  to  and  con- 
sulted on  the  question  of  power,  and  no  action  by  the  probate  court  Is 
necessary  to  render  the  sale  valid,  p.  568. 

Cited  in  Smith  v.  Olmstead,  88  CbL  589,  22  Am.  St.  Rep.  341,  hold- 
ing that  where  a  widow  as  executrix  sold  community  property  under 
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a  power  in  a  will,  without  order  of  court,  and  not  for  any  of  the 
reasons  named  in  section  1536  of  the  Code  of  Civil  Procedure,  the  chil- 
dren of  decedent,  who  were  pretermitted  in  the  will,  were  not  divested 
of  their  title  by  such  sale,  even  though  it  was  confirmed  by  the  pro- 
bate court;  Estate  of  Pearsons,  98  CaL  613,  holding  that  in  a  sale 
•  under  a  power  in  a  will  the  vendee  deals  with  the  executor  as  he  would 
with  any  other  vendor,  and  must  examine  the  title  and  point  out 
objections  in  it  to  the  vendor;  and  in  Bennalack  v.  Richards,  116  CaL 
408,  holding  that  under  seetion  1561  of  the  Code  of  Civil  Procedure 
no  title  passes  in  a  sale  under  a  power  in  a  will  unless  the  sale  is 
confirmed  by  the  court;  Clark  v.  Hornthal,  47  Miss.  497,  holding  that 
the  rule  as  to  construction  of  wills  was  not  changed  by  a  statute  sub- 
jecting both  real  and  personal  property  to  sale  to  pay  decedent's  debts; 
In  re  Walker's  Estate,  6  Utah,  373,  374,  but  holding  sale  under  power, 
void  under  local  statutes;  note  to  16  Am.  Dea  617,  on  ratification  of 
acts  of  trustee;  and  in  elaborate  note  to  Tyler  v.  Herring,  19  Am.  St^ 
Rep.  295,  on  conveyance  by  trustee. 

Error  in  the  Record  is  not  ground  for  reversing  judgment,  where 
appellant  would  gain  nothing  by  new  trial,  p:  569. 

Cited  in  Aguirre  v.  Alexander,  58  CaL  39,  in  dissenting  opinion,  a 
majority  of  the  court  holding  that  instructions  were  contradictory 
and  therefore  ground  for  new  triaL 

30  CaL  570-573.    MOORB  ▼.  HESSE. 

Complaint  on  Contract  must  allege  breach,  or  theve  Is  no  cauM  of 
action,  p.  572. 
Affirmed  in  Saxonia  Co.  v.  Cook,  7  (Mo.  575. 

Pleading. — ^Fs/sts  must  be  stated  directly,  not  left  to  inference.    Lan- 
guage is  construed  against  the  pleader,  p.  572. 
Affirmed  in  Jacobs  v.  Sbenon,  2  Idaho,  1007,  and  Curtis  v.  Cutler, 

7  Neb.  818. 

« 

30  Cal.  573-686.     COURTWRIGHT  ▼.  BEAR  RIVES  CO. 

Nuisance. — ^Damages  may  be  awarded,  in  addition  to  relief  by  abate- 
ment, p.  576. 

Cited  in  McCarthy  t.  Gaston  Ridge,  144  CaL  546,  on  point  that  praysr 
for  damages  is  incidental  to  relief  sought. 

Abatement  of  Nuisance  is  within  the  jurisdiction  of  district  ooorU 
over  "cases  in  equity/'  p.  577. 

Cited  in*  Yolo  Co.  ▼.  Sacramento,  36  CaL  106,  sustaining  demurer 
to  a  complaint  for  abatement  of  a  nuisance  caused  by  a  dam  in  ths 
Sacramento  river,  because  if  the  nuisance  is  public,  the  remedy  is  by 
indictment,  and  if  private,  suit  cannot  be  brought  against  the  city, 
under  its  charter,  until  demand  is  made  of  the  trustees;   Hobbs  ?• 
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Amador  Co.,  66  Cal.  163,  holding  that  a  temporary  inJmMtlott  may 
issue  to  restrain  a  mining  company  from '  discharging  tailings  into 
streams  and  gulches. 

Concnirent  Jurisdiction  of  actions  to  abate  nuisances  is  in  district 
and  county  courts,  p.  585. 

Cited  in  Ex  parte  Dolan,  128  Gal.  463,  holding  grant  of  jurisdiction 
to  police  courts  under  charter  not  to  be  exclusive;  Stoppellcamp  y. 
Hangeot,  42  CaL  325,  holding  that  the  grant  of  jurisdiction  to  county 
courts,  under  the  forcible  entry  and  detainer  act  of  1863*,  was  oonsti* 
tutional;  Rosenberg  y.  Frank,  58  Cal.  402,  holding  that  under  the  con- 
stitution of  1849  district  courts  had  jurisdiction  in  equity  to  construe 
a  wiU  after  its  probate,  and  the  jurisdiction  of  the  probate  court  was 
not  exdusiTe;  Learned  v.  Castle,  67  CaL  42,  holding  that  a  suit  to 
abate  a  nuisance,  begun  in  a  district  court,  was  properly  continued  as 
a  caae  ia  equity  in  the  superior  court  under  the  new  constitution,  and 
declining  to  consider  whether  such  a  suit,  begun  in  a  superior  court, 
would  be  a  ease  in  equity  or  at  law.  Cited  in  Sullivan  v.  Royer,  72 
Oal.  249,  1  Am.  St.  Rep.  52,  holding  that  where  a  complaint  prayed 
that  "said  nuisance  be  abated,"  it  was  proper  for  the  court  to  issue 
an  injunction  for  that  purpose,  though  none  was  specifically  asked  for, 
because  "an  abatement  of  a  nuisance  is  accomplished  by  a  court  of 
equity  by  means  of  an  injunction";  and  in  Green  v.  Superior  Court, 
78  CaL  562,  holding  that  in  San  Francisco  a  superior  court  has  no  jur- 
isdiction of  conspiracy  as  a  misdemeanor,  but  exclusive  jurisdiction 
was  conferred  upon  the  police  oourt  by  statute.  (Sted  in  Greathouse 
V.  Heed,  1  Idaho,  498,  holding  that  a  statute  giving  jurisdiction  to 
probate  courts  did  not  take  it  away  from  district  courts;  Jones  y. 
Reed,  3  Wash.  St.  61,  holding  that  jurisdiction  in  mandamus  given  to 
the  supreme  court  does  not  exclude  the  jurisdiction  of  a  superior  court 
to  issue  an  injunction;  dissenting  opinion  in  Rosenbaum  t.  Bauer,  120 
U.  S.  462,  a  majority  of  the  court  holding  that  a  United  States  drenit 
court  had  no  jmiadietion  by  remoYal  from  a  state  court  of  a  suit  of 
mandamus;  Robinson  y.  Fair,  128  U.  S.  80,  82,  83»  holding  that  under 
the  constitution  of  1849  of  California  a  probate  court  had  power  to 
partatioii  real  estate  among  the  heirs  of  a  decedent,  after  final  settle- 
ment of  aceounta  and  decree  of  distribution;  and  approving  the  doc- 
trine of  Rosenberg  v.  Frank,  58  CaL  402,  supra.  Cited  in  note  to  70 
Am.  Dee.  724,  on  appellate  jurisdiction  of  California  supreme  court 

30  CaL  586-596;  89  Am.  Dee.  184.    JElXKaS  y.  FRUTK. 

Combination  to  Buy  at  Sheriff's  Sale,  made  between  several  persons, 
is  fraudulent  or  not  according  to  their  intention;  if  it  is  for  mutual 
eonvenience  of  the  parties,  '^r  any  other  reasonable  and  honest  pur- 
pose, such  agreement  will  be  Yalid  and  binding,"  pp.  591-593. 

Cited  in  Gulick  y.  Webb,  41  Neb.  712,  43  Am.  St.  Repw  724,  holding 
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that  a  combination  of  five  lienholdeiB  to  bid  in  property  at  flberiff*! 
sale  was  not  fraudulent,  *  because  they  could  not  compete  with  other 
bidders  unless  they  combined;  and  in  notes  on  this  point  in  44  Am. 
Dec.  731;  06  Am.  Dec.  270;  12  Am.  St.  Rsp^  885;  13  Am.  St  Rep.  175. 

Implied  Trust. — After  an  agreement  between  several  parties  thst 
one  of  them  shaU  buy  in  land  at  sheriff's  sale  and  later  divide  it  pro 
rata  if  there  is  no  redemption,  if  another  of  them  afterward  buys  the 
right  of  a  judgment  creditor  to  redeem,  he  holds  it  in  trust  for  all, 
p.  504. 

CSted  in  Hunt  t.  Elliot,  80  Ind.  257,  41  Am.  Rep.  804,  holding  that 
a  trust  resulted  from  the  purchase  at  sheriff's  sale  by  one  in  his  own 
name  for  the  benefit  of  another. 

Parties  in  Equity.-- In  suit  to  enforae  a  trust,  persons  disputlqg 
plaintiff's  title  are  necessary  defendants,  p.  505. 

Cited  in  Reynolds  v.  Lincoln,  71  Cal.  187,  holding  that  in  sn  aotioa 
to  quiet  title,  under  section  738  of  the  Coda  of  Civil  Procedure,  sa 
amended  complaint,  making  another  party  defendant  on  a  different 
cause  of  action,  was  properly  allowed  to  be  filed;  and  in  note  to  98 
Am.  Dec.  737. 

Defective  Findings,  not  excepted  to,  are  not  groimd  for  revensl  of 
judgment,  p.  505. 

Conceded,  for  the  purposes  of  the  case,  in  Ejiight  v.  Roche,  56  GbL 
17.  <Xted  in  Moore  v.  Doughiss,  132  Cal.  400,  on  point  that  sufficient 
of  findings  to  support  judgment  and  other  errors  cannot  be  considered, 
when  appeal  from  judgment  is  taken  too  late;  Simmons  v.  Hamilton, 
56  Cal.  408,  in  dissenting  opinion,  a  majority  of  the  court  holding  that 
where  the  court  draws  an  erroneous  conclusion  from  its  finding,  sndi 
eondusion  renders  the  judgment  erroneous;  Kahn  v.  Central  Co.,  2 
Utah,  383,  holding  that  where  findings  are  duly  excepted  to,  if  they  do 
not  cover  all  issuable  facts  it  is  cause  for  reversal. 

Appeal  from  order  denying  new  trial  does  not  bring  up  the  ques- 
tion of  defective  oompkiint,  or  whether  the  findings  warsanted  tin 
judgment,  p.  506. 

Cited  in  Roberts  v.  Eldfed,  73  CbI.  308,  holding  that  an  error  m  tha 
relief  awarded  on  the  facts  found  could  not  "be  considerod  on  motioa 
for  new  trial";  and  in  Simpson  v.  Ogg,  18  Nev.  34,  holding  that  oe 
appeal  from  an  order  refusing  new  trial,  errors  la  tiie  judgnwnt-raU 
cannot  be  reviewed.  The  definition  of  "new  trial,"  in  the  principal 
case,  page  506,  is  cited  in  Truss  ▼.  Birming^iam  Ooc,  06  Ala.  317. 

30  CaL  506-610.    MIDDLEXON  v.  LOW. 

Mandamus  Against  Goremor  will  issae  to  oompel  him  to  sign  a  patsii 
for  school  lands,  if  the  statute  haa  been  complied  with,  the  duty  b^g 
ministerial,  p.  601. 
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Cited  in  Harpending  y.  Haigbt,  89  Cal.  210,  210,  2  Am.  Rep.  445, 
ordering  the  writ  to  issue  against  tlie  governor  to  oompel  him  to  au- 
thenticate a  legislative  bDl,  the  duty  being  ministerial.  Approved  in 
the  following  cases;  Greenwood  Go.  t.  Boutt,  17  Colo.  169,  ai  Am.  St. 
Rep.  294,  holding  that  mandamus  may  issue  to  compel  the  governor 
to  issue  a  patent,  the  duty  not  being  included  in  his  supreme  executive 
power;  Martin  v.  Ingham,  38  Kan.  049,  holding  that  the  ministerial 
duties  of  the  governor,  regarding  the  organisation  of  new  eoimties 
may  be  controlled  by  mandamus  or  injunction;  People  t.  Morton,  156 
N.  Y.  141,  66  Am.  St.  Rep.  549,  but  denying  writ  to  compel  any  act  by 
governor  either  alone  or  as  an  ex -officio  member  of  a  board.  Biaap- 
proved  in  State  v.  Board  ol  liquidation,  42  La.  Ann.  657,  holding  that 
mandamus  cannot  issue  against  a  braaeh  of  the  executive  department 
to  control  its  discretionary  or  political  powers,  even  though  some  mem- 
bers of  the  board  in  question  might  be  compelled  by  mandamus  to 
perform  their  ordinary  duties;  State  t.  Stone,  120  Mo.  436,  41  Am. 
St.  Rep.  710,  refusing  to  take  jurisdiction  by  mandamus  to  compel  the 
governor  to  pay  counsel  fees  in  a  suit  where  he  was  authorized  by 
statute  to  employ  and  pay  counsel,  although  the  governor  voluntarily 
submitted  himself  to  the  oourfs  jurisdiction;  Bledsoe  v»  International 
Co.,  40  Tex.  685,  a  majority  of  the  court  holding  that  a  district  coiul  has 
BO  po^er  to  compel  by  mandamus  the  governor  and  comptroller  to  per- 
form their  duties  as  to  issuing  bonds.  Cited  in  State  v.  Kendall,  15 
Neb.  275,  refusing  to  oompel  a  board  of  public  buildings  to  exercise 
powers  that  were  discretionary;  Kuechler  v.  Wright,  40  Tex.  619,  hold- 
ing that  mandamus  will  lie  against  the  commissioner  of  the  land  office 
in  a  propw  case;  Slsiek  y.  Ja«ob»  8  W.  Va.  635,  662,  holding  that  in- 
jnnetion  does  not  lie  to  restrain  the  governor  or  his  officers  from  act- 
ing under  a  statute,  until  the  statute  has  been  declared  unconstitu- 
tlonal;  and  notes  to  33  Am.  Dec.  361,  364;  18  Anu  Rep.  98;  31  Am.  St 
Rep.  299,  304,  on  mandamus  against  a  governor. 

School  Lands.— Neither  the  state  nor  her  vendee  acquires  title  by 
selection,  before  the  lands  are  surveyed  by  the  United  States,  p.  604. 

Cited  in  Finney  y.  Berger,  50  Cal.  249,  holding  that  an  application 
to  purchase,  before  the  plat  of  survey  was  approved  by  the  surveyor 
general,  was  void;  to  same  effect  in  Medley  t.  Robertson,  55  Cal.  398; 
Bullock  V.  Rouse,  81  Cal.  695,  holding  'that  where  plaintiff  obtained  « 
certificate  of  purchase  before  the  land  was  wholly  surveyed,  and  par- 
tially inclosed  the  land,  and  defendant  later  made  an  entry,  built  a 
house,  procured  Ihe  completion  of  the  survey,  and  filed  application  for 
a  homestead,  defendant  had  the  better  title;  Buchanan  v.  Nagle,  88 
CaL  593,  a  case  of  swamp  and  overflowed  land,  to  the  point  that  town- 
ship Unes  have  no  existence  before  the  government  survey  is  made) 
Rea  ▼.  Haffenden,  116  Cal.  602,  holding  that  a  Mexican  grant  may  be 
surveyed  and  subdivided  in  the  same  way  as  public  lands,  and  a  da- 
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scription  in  a  mortgage  of  the  land,  aooording  to  sucli  wxryej,  is  suffi- 
cient. Cited  in  Layton  v.  Farrell,  11  Nev.  455,  holding  that  the  grant 
of  school  lands  to  the  state  is  in  praesenti,  taking  effect  on  specific 
tracts  as  soon  as  they  are  surveyed;  State  v.  Central  Pac  Co.,  21  Ner. 
102,  holding  that  unsurveyed  public  lands,  within  a  railroad  grant,  are 
not  taxable;  and  in  Central  Pacific  Co.  ▼.  Nevada,  162  U.  S.  525,  a 
majority  of  the  court  holding  that  surveyed  but  unpatented  lands,  on 
which  costs  of  survey  luwe  not  been  paid,  within  a  railroad  grant,  \re 
taxable  by  the  state. 

30  Cal.  610-621.    BRALY  ▼.  SEAMAN. 

Pnbllcation  of  Summons.— Afi&davit  for  publication  must  show  that 
after  the  exercise  of  due  diligence  the  defendant  could  not  be  found 
within  the  state,  pp.  617,  621. 

Distinguished  in  Hahn  v.  KeUy,  34  Cal.  404,  421,  94  Am.  Dee.  748, 
762,  holding  that  the  assumption  in  the  principal  case,  that  the  affi- 
davit and  order  for  publication  were  part  of  the  judgment-roll,  was 
erroneous;  and  that  to  determine  if  "want  of  jurisdiction  is  shown 
by  the  record,  we  can  look  only  to  the  summons,  the  affidavit  of  the 
printer,  the  complaint  with  the  default^  indorsed  thereon,  and  the  judg- 
ment." Cited  in  Rue  y.  Quinn,  137  Cal.  656,  holding  affidavit  suffi- 
cient; Romig  V.  Qillett,  187  U.  S.  116.  grantee  of  purchaser  aC  foze- 
closure  sale  cannot,  because  of  insufllciency  of  affidavit  for  service  by 
publication,  be  dispossessed  or  the  judgment  set  aside  in  equity  at 
■instance  of  one  claiming  under  the  mortgagor  by  a  deed  subsequent 
to  mortgage,  which  remains  unpaid;  Alderson  t.  Marshall,  7  Mont 
296,  holding  that  in  the  affidavit  the  facts  must  be  avemd,  for  the 
allegation  that  defendant  cannot  be  found  after  due  diligenoe  is  a 
conclusion  of  law;  Palmer  v.  McMaster,  13  Mont.  190,  40  Am.  St  Rsp. 
437,  holding  that  the  affidavit  must  aver  due  diligence;  in  littls  v. 
Currie,  5  Nev.  92,  holding  that  it  must  appear  by  the  affidavit  that 
defendant  is  a  nonresident  and  a  cause  of  action  exists  against  him; 
Heatherly  v.  Hadley,  4  Greg.  21,  holding  that  if  the  return  of  smnmons 
shows  defective  service,  a  recital  of  due  service  in  the  decree  will  not 
aid  the  return;  Goodale  v.  Coffee,  24  Greg.  354,  holding  that  jurisdic- 
tion is  based  on  the  affidavit,  not  on  the' recitals  in  the  order;  dis- 
senting opinion  in  De  Corvet  v.  Dolan,  7  Wash.  St.  369,  a  majority  of 
the  court  holding  that  the  averment  in  the  affidavit  that  "the  defend- 
ants reside  out  of  the  territory,  is  the  statement  of  a  fact>  and  is  all 
that  need  be  said  upon  the  subject";  and  in  Neff  v.  Pennoyer,  3  Sawy. 
284,  disapproving  Hahn  v.  Kelly,  34  Cal.  404,  421,  94  Am.  Dec  748,  762, 
saying  that  the  judgment- roll  "must  contain  not  only  the  |Nroof  of 
publication  of  the  summons,  but  also  the  authority  for  such  publica- 
tion." 

Existence  of  cause  of  action  must  also  appear  in  affidavit  lor  pub- 
lication of  smnmofis,  p.  617. 
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CSted  in  Oolumbia  etc.  Co.  v.  Warner  ete.  Co.,  138  Cal.  446,  holding 
affidavit  inanffident  and  order  void. 

Numerals  in  Assessment-roll,  in  the  value  column,  with  nothing  in 
connection  therewith  to  designate  that  they  represented  the  quantity 
or  sum  of  anything  whatever,  render  the  assessment  void,  p.  618. 

Distingnished  in  Dyke  v.  Bank,  90  Cal.  401,  holding  that  there  is  no 
necessity  for  extending  the  rule  to  the  case  of  a  judgment  docket, 
where  an  entry  of  the  amount  in  the  proper  column,  ruled  in  the  cus- 
tomary manner  for  dollars  and  cents,  was  held  sufficient  without  the 
dollar  mark.  Affirmed  in  Em  eric  v.  Alvarado,  90  Cal.  467,  saying: 
'That  such  a  defect  is  fatal  to  an  assessment  has  been  too  long  the 
established  rule  to  be  now  questioned;  it  has  become  a  rule  of  prop- 
erty." Affirmed  also  in  Tidd  v.  Bines,  26  Minn.  210.  Cited  in  Ward  v. 
Commissioners,  12  Mont.  34,  holding  that  where  the  position  of  figures, 
value  of  property,  or  some  other  circumstance,  indicates  the  meaning 
of  the  numerals,  the  absence  of  the  dollar  mark  does  not  vitiate  the 
ftflseesment;  Cahoon  v.  Coe,  52  N.  H.  525,  holding  that  figures  meant 
cents,  In  the  absence  of  any  designating  mark;  Crimson  v.  Reich,  2 
Utah,  114,  holding  parol  evidence  not  admissible  to  show  what  the 
figures  mean;  and  in  Jenkins  v.  M'Tigue,  22  Fed.  Rep.  150,  holding 
that  where  the  omission  does  not  mislead  the  owner  of  the  land,  it 
does  not  render  the  assessment  void. 

Gaieral  Citation. — ^Peterson  y.  Bean,  22  €ta]i,  60. 

80  OaL  aei-624.    B0WIS8  v.  CRASY. 

Szecittion  after  Foreclosure  of  mortgage,  on  a  deficiency  judgment, 
must  be  issued  within  five  years  from  the  original  decree  of  foreclosure, 
because  the  deficiency  judgment,  when  docketed,  is  not  a  new  judg- 
ment^  pp.  623,  624. 

CSted  in  Leviston  v.  Henninger,  77  Cal.  463,  holding  that  the  docket- 
ing of  a  deficiency  judgment  '^makes  definite  and  certain  what  in  the 
decree  of  foredoeure  was  a  mere  contingent  provision,"  and  a  buyer 
at  sheriff's  sale  on  execution,  under  a  deficiency  judgment,  must  pro- 
duce the  docketed  judgment  and  the  sheriff's  return  on  the  foreclosure 
eale,  as  evidence  of  his  title  in  a  suit  to  recover  the  land;  Borland  v. 
Smith,  93  Cal.  124,  holding  that  after  five  years  from  dcree  of  fore- 
ekosure  of  a  street  assessment  lien,  the  court  had  no  right  to  order 
execution  to  issue,  even  though  plaintiff  for  part  of  the  time  had  been 
restrained  from  executing  the  judgment;  Creigfaton  v.  Herschfield,  2 
Mont.  390,  holding  that  there  is  no  lien  on  real  estate  under  a  judg- 
ment in  foreclosure  until  the  docketing  of  a  deficiency  judgment,  and 
approving  the  California  practice;  and  in  Peters  v.  Vawter,  10  Mont. 
210,  holding  that  a  court  could  not  validate  an  execution  issued  after 
the  time  limited  by  statute;  and  in  Bonnifield  v.  Price,  1  Wyo.  234, 
Elding  that  as  the  statute  of  limitations  did  not  run  in  California 
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against  defendant  daring  his  absence  from  the  state,  execation  migbt 
issue  in  Wyoming,  based  on  the  California  jadgment,  although  tlie 
statutory  period  had  elapsed  in  California. 

30  CaL  024-627.    BRAN6ER  y.  MAHCIEX. 

Covenant  of  Qoiet  Enjoyment  in  a  lease  does  not  sover  damage  to 

the  building  from  an  incendiary  fire,  p.  62d. 

Cited  in  Brewster  v.  De  Fremery,  33  Cal.  347,  holding  that  a  land- 
lord .was  not  liable  for  death  of  tenant,  caused  by  the  falling  of  the 
house,  owing  to  excayation  on  the  line  of  the  lot  by  an  adjoining  owner, 
there  being  a  letting  from  month  to  month,  without  oo'venants. 

80  CaL  627-630.    MBNDOCIHO  CO.  ▼.  LAHAR. 

The  People  as  Plaintiff. — Suit  on  a  recognizance  in  a  criminal  case 
need  not  be  in  the  name  of  the  people,  but  is  properly  brought  in  name 
of  the  county,  p.  629. 

Cited  in  People  v.  Haggin,  57  OaL  586,  holding  that  a  suit  to  recover 
an  assessment  on  a  swamp  land  district  should  be  brought  in  the  name 
of  the  district;  and  in  People  ▼.  De  Pelanconi,  63  Cal.  410,  holding  that 
an  action  on  a  forfeited  bail  bond  may  be  brought  ''either  in  the  name 
of  the  county  or  of  the  people." 

Criminal  Recognisance  must  be  filed  in  court,  or  beoome  a  matter  of 
record,  before  suit  can  be  brought  on  it,  p.  629. 

Distinguished  in  State  v.  Hays,  2  Oreg.  819,  holdii^  that  in  a  snlt 
on  an  undertaking,  the  lack  of  an  affidavit  on  justification  of  sureties 
is  no  defense,  saying  that  if  the  instrument  in  the  principal  case  had 
been,  as  in  this  case,  a  conditional  promise  to  pay  money  in  the  futnie, 
the  court  would  not  have  reached  the  conclusion  it  did.  Affirmed  in 
Belt  V.  Spaulding,  17  Oreg.  139. 

30  Cal.  630-644.    DAVIS  v.  PERLET. 

Abandonment  of  Land  is  a  question  of  intention,  to  be  gathered 
from  the  facts  of  the  case,  p.  637. 

Cited  in  lifitchell  v.  Carder,  21  W.  Ve.  286,  heading  that  abandon- 
ment must  appear  affirmatively,  and  if  the  owner's  departure  is  only 
temporary,  the  attempt  of  a  stranger  to  take  possession  ''is  justified 
neither  by  religion,  morality,  or  the  law.  It  as  naturally  and  almost 
as  inevitably  leads  to  breaches  of  the  peace  as  would  the  forcible  enter- 
ing on  the  possession  of  another";  Nidhcrfs  v.  Lants,  9.  Cola  Appi  5, 
holding  abandonment  of  a  water  right  "deariy  established  by  the  evi- 
dence"; and  in  notes  to  40  Am.  Dec.  464,  and  82  Am.  Dee.  747. 

Actual  Possession  is  necessary  to  entitle  a  claimant  to  the  benefit 
of  the  Van  Ness  Ordinance,  and  possession  of  part  of  land  described 
in  a  deed  is  not  constructive  possession  of  the  whole,  p.  689. 
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died  in  Polack  t.  Mc6ratfa,-32  Oal.  18,  holding  that  InekMure  of  lot 
'by  a  fence,  without  occupation  or  ealtiration,  tru  not  possession  under 
-the  Van  Ness  Ordinance;  Walsh  t.  Hill,  38  Cal.  487,  holding  that  occu- 
pation hj  a  lessee,  of  part  of  a  tract,  was  not  oonstruetive  possession 
1)7  the  lessor  of  the  whole  tract;  Jndson  v.  Malloy,  40  OaL  309,  to  the 
point  that  possession,  under  the  Van  Ness  Ordinance,  must  be  actual; 
Le  Boy  v.  Cunningham,  44  Oal.  006,  holding  that  the  act  of  1870,  relin- 
quishing the  title  of  the  goremment  in  the  Point  San  Jose  military 
reservation  to  the  city  of  San  Francisco,  in  trust  to  convey  part  of  it 
to  persons  in  actual  bona  fide  possession,  gave  no  right  to  a  person  in 
actual  possession  of  a  lot  as  an  intruder,  as  against  one  upon  whose 
possession  the  actual  occupant  had  intraded;  and  in  note  on  construe- 
tive  possession  in  86  Am.  Dec.  126.  ' 

Statute  of  Limitations.— Where  plaintiff  claimed  title,  under  the  Van 
Ness  Ordinance,  by  constructive  possession  of  a  tract,  though  in  actual 
possession  of  only  a.  part,  defendant  might  acquire  title  to  the  other 
part»  by  actual  occupation  of  it  for  the  statutory  period,  pp.  640-042. 

Referred  to  in  Vaesault  v.  Seitz,  31  Cal.  229,  to  t^e  point  that  in 
the  i»incipal  case  the  court  held  that  the  statute  applied,  and  took 
no  notice  d  the  fact,  which  counsel  failed  to  show,  that  proceedings 
for  confirmation  were  pending. 

General  Citatien^— Topeka  ete.  Seenrity  Oo.  v.  MeFhenon.  7  OkU.  606. 

80  CSaL  646-661.    PBOPLS  T.  SHSAKBlt 

Taxation  of  Pre-emption  GUdm  of  settler  on  United  States  pnblic 
lands,  by  the  state,  is  valid,  after  payment  of  the  purchase  money 
and  issuance  of  the  certificate  of  entry.  The  United  States  only  holds 
the  legal  title  in  trust  for  the  purchaser.  It  is  not  within  the  pro- 
visions of  the  act  admitting  California  into  the  Union,  prohibiting  tax- 
ation on  the  public  domain,  p.  648. 

Cited  in  Cranes  etc.  Co.  v.  Scherrer,  134  Oal.  363,  86  Am.  St.  Rep. 
281,  on  point  that  rights  of  holder  of  certificate  of  purchase  prior  to 
act  of  May  10,  1872,  cannot  be  impaired  by  reservations  in  patent 
issued  under  that  act;  Bakersfield  etc  Co.  v.  Kern  Co.,  144  Oal.  162, 
discussing  natiue  of  mining  claims;  People  v.  Frisbie,  31  Cal.  148,  hold- 
ing that  a  claim  to  land  is  taxable,  and  the  defense  that  the  lands 
are  United  States  public  lands  is  insufficient;  to  same  effect  in  People 
V.  Cohen,  31  Cal.  211;  ButterfieH  v.  Central  Pac  Co.,  31  Cal.  268,  to 
the  point  that  the  location  of  a  land  warrant  has  acquired  an  interest 
in  the  land  located;  People  v.  Crodcett,  33  Oal.  164,  holding  that  a 
claim  to  land  under  a  Mexican  grant  is  '*a  title  in  equity  at  least," 
subject  to  taxation;  Bludworth  v.  Lake,  33  Cal.  262,  holding  that  the 
state  holds  the  legal  title  of  a  locator  of  land  in  trust  for  him  till 
the  patent  issues;  People  v.  Black  Diamond  Coal  Co.,  37  CaL  64,  hold- 
ing that  a  possessory  claim  to  United  States  coal  lands  is  taxable; 
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Doyle  y.  Austin,  47  OaL  361,  tot  the  point  that  property  of  the  United 
States,  or  of  the  state,  or  of  a  municipal  corporation,  is  not  subject  to 
taxation;  People  r.  Donnelly,  58  Cal.  146,  holding  that  the  possessory 
•  right  of  a  purchaser  of  mar&h  lands  is  taxable;  Lux  v.  Haggin,  69  Cal. 
429,  to  the  point  that  entry,  payment,  and  certificate  of  purchase  con- 
vey the  equitable  title  in  public  land  to  a  purchaser  thereof;  McFaul 
V.  Pfankuch,  98  Cal.  404,  holding  that  the  principal  case  was  not  in 
point  on  the  question  as  to  which  of  two  applicants  for  purchase -of 
school  lands  had  the  better  right.     Cited  in  Treadway  v.  Wilder,  12 
Nev.  114,  holding  that  as  the  legal  title  is  in  the  government  and  the 
equitable  in  the  pre-emptor,  the  time  between  the  dates  of  the  cer- 
tificate of  purchase  and  of  the  issuance  of  the  patent  is  not  to  be  com- 
puted as  part  of  the  five  years  of  adverse  user  necessary  for  the  pre- 
sumption of  a  grant;  State  v.  Central  Pac  Co.,  21  Nev.  259,  holding 
tiutt  it  is  ''possession  claiming  the  land"  that  Is  taxable,  and  surveyed 
but  unpatented  lands  are  liable  to  taxation,  in  spite  of  the  government 
lien  on  them  for  costs  of  survey;   Whiteaker  v.  Haley,  2  Greg.  140, 
holding  that  greenbacks  could  not  be  received  for  State  taxes,  but  they 
must  be  paid  in  coin;  Ruder  v.  Allen,  27  Oreg.  348,  to  the  point  that 
the  holder  of  a  certificate  of  purchase  of  mining  lands  bias  a  vested 
right  upon  which  he  can  base  an  action  of  ejectment;  Lamb  v.  Daven- 
port, 1  Sawy.  621,  referring  to  the  principal  case  as  an  illustration  of 
the  government  dealing  with  a  prior  occupant  as  if  he  were  tbB  owner; 
McWilliams  v.  Withington,  7  Sawy.  206,  7  Fed.  Rep.  327,  holding  that 
a  'time-purchase"  of  land  from  the  state  is  property,  subject  to  levy 
and  sale  on  execution;  Hayner  v.  Stanly^  8  Sawy.  226,  13  Fed.  Rep. 
,226,  holding  that  a  patent  takes  effect  by  relation,  as  of  the  date  of 
the  entry;  Pacific  Coast  Co.  v.  Spargo,  8  Sawy.  647,  16  Fed.  Rep.  350, 
holding  that  lands  cease  to  be  public  lands  when  entered  and  paid  for; 
Woodruff  V.  North  Bloomfield  Co.,  9  Sawy.  492,  18  Fed.  Rep.  772,  hold- 
ing tSiat  after  admission  of  California  into   the   Union,   the   United 
States  could  not  authorize  the  invasion  of  private  lands  in  the  state 
in  the  interest  of  miners;  Hamilton  v.  Southern  Nevada  Co.,  13  Sawy. 
118,  33  Fed.  Rep.  566,  holding  that  the  government  holds  the  dry  legal 
title  for  the  purchaser  of  public  land  until  the  patent  is  issued.    CSted 
in  Van  Brocklin  v.  Tennessee,  117  U.  S.   165,  169,  to  the  point  that 
exemption  of  land  from  taxation  in  California  depends  on  the  Admis- 
sion Act;  holding  that  the  later  doctrine  is  that  of  People  v.  McCreeiy, 
34  Cal.  356,  to  the  effect  that  federal  and  state  property  cannot  be 
taxed;  also  referring  to  the  "dictum"  on  page  668  of  the  principal  case, 
that  the  relation  of  the  United  States  to  the  public  lands  in  Califomia, 
since  it  became  a  state,  is  like  the  ownership  of  a  citizen  and  not 
that  of  municipal  sovereignty;    and  saying  that  the  increasing  pre- 
ponderance of  authority  is  in  favor  of  absolute  exemption  of  all  prop- 
erty of  the  United  States  from  taxation.    Cited  in  Union  Mill  Co.  v. 
Daugberg,  2  Sawy.  455,  to  the  point  that  land  ceases  to  be  public  land 
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After  payment  of  price  and  iflsuance  of  certificate  of  purchase;  Chap- 
man v.  Toy  Long,  4  Sawy.  84,  holding  that  the  locator  of  mineral  lands 
IB  the  assignee  of  ihe  government  as  long  as  he  complies  with  the  stat- 
ixte;  and  in  Wisconsin  Go.  v.  Taylor  Co.,  52  Wis,  56,  holding  that  as 
aoon  as  lands  are  earned  by  a  railroad,  according  to  statute,  they  may 
be  taxed. 

Sight  of  Pre-emption  may  be  withdrawn  by  congress.  Settlement 
on  public  land  confer  no  vested  right  against  the  government;  it  only 
gives  the  settler  a  right  to  the  land  when  he  has  complied  with  the 
statutory  requirements,  and  before  he  has  completed  them  congress 
may  except  the  land  from  entry  or  grant  it  to  other  persons,  pp. 
650-654. 

Affirmed  in  Button  v.  Frisbie,  37  OaL  400,  491,  405,  502,  504;  and 
Frisbie  v.  Whitney,  0  WalL  105. 

Improvements  on  Public  Lands,  and  possession  of  the  lands,  are 
recognized  and  protected  as  a  valuable  species  of  property  in  the  pos- 
sessor) p.  656. 

Cited  in  Lapham  v.  Head,  21  Kan.  338,  holding  that  a  contract  for 
sale  of  improvements  on  public  land  was  not  against  public  policy; 
State  V.  Budgett,  35  Kan.  602,  holding  that  the  improvement  of  school 
lands  gives  no  vested  rights  as  against  subsequent  legislation;  State 
V.  Tucker,  88  Neb.  58,  holding  that  improvements  on  government  lands, 
on  which  final  proof  has  not  been  made,  are  subject  to  taxation,  as 
also  is  the  leasehold  interest  of  a  tenant  of  school  lands. 

Mandamus  issues  to  compel  a  tax  assessor  to  assess  claims  to  land, 
as  the  statute  directs,  p.  661. 

Cited  in  Hyatt  v.  Allen,  54  Cal.  360,  holding  that  the  writ  may  be 
issued  at  the  suit  of  a  taxpayer;  and  in  State  v.  Elder,  31  Neb.  180, 
ordering  the  writ  to  issue  to  compel  the  speaker  of  the  house  of  repre- 
sentatives to  open  and  publish  election  returns. 

General  Citations.— Winana  v.  Beidler,  6  Okla.  606. 

30  CaL  662-663.    CHOOK  t.  FOKSYTH. 

Burden  of  Proof,  in  a  suit  to  determine  an  adverse  claim  to  land, 
alleged  to  be  set  up  by  a  defendant  out  of  possession,  is  on  the  de- 
fendant, p.  662. 

Citad  in  People  v.  Center,  66  Cal.  659,  562,  an  action  under  section 
738  of  the  Code  of  Civil  Procedure  to  cancel,  as  a  doud  upon  the  state's 
title,  a  patent  for  swamp  lands,  holding  that  the  plaintiff  must  be 
treated  as  if  in  possession,  and  the  burden  was  on  defendants  to  show 
''that  they  should  be  relieved  of  the  consequences  of  a  failure  to  execute 
their  contract  according  to  its  terms*';  holding  also  that  the  complaint 
need  not  allege  the  nature  of  the  estate  or  interest  claimed  by  the  de- 
fendant. Cited  in  Goldberg  v.  Taylor,  2  Utah,  492,  holding  that  an 
Notes  Cal.  Rep.— 08 
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affirmatire  defense  must  be  proved  by  defendant.  Denied  In  Blssdell 
y.  Williams,  0  Ner.  168,  holding  tbat  in  an  aeUon  to  quiet  title  t2ie 
burden  of  proof  is  on  plaintiff,  as  in  other  cases;  the  dissenting  opin- 
ion in  same  case,  page  172,  approves  the  principal  case. 

New  Trial  is  properly  refused  on  defendant's  motion,  where  there 
is  a  conflict  in  the  testimony,  all  the  more  fatal  for  being  intestine, 
p.  663. 

Cited  !n  McLennan  y.  Bank,  87  Oal.  574,  holding  that  where  then 
were  "intestinal"  conflicts  in  the  testimony  of  a  witness  for  plaintiff 
the  trial  court  was  not  compelled  to  believe  him;  Brodc  y.  Pearson, 
87  Gal.  585,  holding  that  plaintiff  was  not  bound  by  his  testimony 
favorable  to  defendants,  it  being  an  ''intestine"  conflict;  and  in  Mat- 
tock V.  Gk>ughnour,  11  Mont.  273,  holding  that  the  court  abused  iti 
discretion  in  refusing  a  new  trial,  the  evidence  being  inherently  im- 
probable. 

80  Cal.  666-676.  KEUT  t.  SNTDES. 

Demurrer,  in  the  words  of  the  statute,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  is  proper;  but  s 
special  privilege  or  immunity,  claimed  by  defendant,  should  be  pleaded 
in  demurrer  or  answer,  p.  672. 

Affirmed  in  Brennan  ▼.  Ford,  46  Cal.  12,  when  tiie  statute  of  limit- 
ations was  specially  pleaded  in  the  demurrer;  Bliss  v.  Sneath,  119  CaL 
528,  holding  that  a  counterclaim,  barred  on  its  face  by  the  statute^  must 
be  specially  demurred  to  on  that  ground;  State  v.  Metschan,  32  Or.  3S2, 
as  to  demurrer  for  defect  of  parties;  also  in  Henderson  v.  Johns,  13 
Colo.  285;  State  v.  Spencer,  79  Mo.  317;  and  Whitley  v.  Murphy,  5 
Oreg.  333;  20  Am.  Rep.  745. 

Facts  Constititting  Fraud  must  be  charged  in  the  complaint,  p.  673. 

Affirmed  in  Capuro  v.  Builder's  Co.,  89  CaL  125,  holding  that  the  rule 
applies  equally  to  fraud  as  a  defense;  Green  v.  Hayes,  70  CaL  281,  hold- 
ing that  charges  of  fraud  must  be  disregarded,  no  particulars  being 
averred  in  the  complaint.  Cited  in  dissenting  opinion  in  Spring  Val- 
ley y.  San  Francisco,  82  CaL  321,  16  Am.  St.  Rep.  134,  to  the  point  that 
a  complaint  did  not  sufficiently  allege  facts  regarding  the  acts  of  ni* 
pervisors  in  fixing  water  rates,  that  were  claimed  to  be  a  dereliction  oi 
duty;  also  in  Leavenworth  v.  Commissioners,  18  Kan.  178,  holding  thst 
a  party  relying  on  fraud  can  prove  only  the  facts  he  sets  up;  Lawson 
V.  Thompson,  10  Utah,  468,  holding  that  instructions  on  fraud  were 
properly  refused,  there  being  no  averments  in  the  answer  other  thsn  s 
general  denial  of  the  complaint;  Sackman  v.  Campbell,  15  Wash.  St.  65, 
to  the  point  that  facts  of  alleged  fraud  niust  be  pleaded;  and  in  note 
on  this  point  in  25  Am.  Dec.  96. 
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30  Cal.  676-680.   ROBERTS  ▼.  UNGER. 

lofltraction  on  Abandonment  should  be  given  where  there  u  evidenoe 
of  it,  in  a  case  of  ejectment,  p.  670. 

Cited  in  note  on  abandonment  in  40  Am.  Dec.  464. 

30  Cal.  680-685.    LATHROP  y.  BRITTAIN. 

Ofifioes  of  sheriff  and  tax  oollector  are  distinct,  though  held  by  the 
same  person,  p.  684. 

Affirmed  in  People  t.  Boss,  38  CaL  77,  holding  th&t  separate  bonds 
must  be  given  if  the  two  o£5ces  are  held  by  one  person.  Distinguishei? 
in  Redwood  v.  Grimmenstein,  68  Cal.  515,  holding  that  where  the  mar- 
ehsrl  of  a  city  was  empowered  by  law  to  collect  taxes,  '*new  duties  were 
added  to  the  office  of  marshal,  but  no  new  office  created'';  and  sureties 
on  his  official  bond  were  liable  for  h^s  failure  to  turn  over  money  col- 
lected for  taxes.  CSted  in  Oakland  v.  Snow,  145  Cal.  427,  though  charter 
describes  office  as  "auditor  and  assessor"  and  provides  that  auditor  shall 
be  ex  officio  assessor  and  bond  required  by  council  described  him  as 
"auditor  and  ex  officio  assessor,"  bond  is  valid ;  Webster  v.  Board,  140 
Cal.  332,  applying  rule  to  superintendent  of  schools  who  is  ex  officio  a 
member  of  board  of  education;  Swinnerton  v.  Monterey,  76  CaL  116, 
holding  that  wliere  the  sheriff  is  tax  collector,  a  statute  fixing  the  per- 
centage of  the  sheriff  for  collecting  taxes  applies  later,  after  separation 
of  the  offices,  to  the  incumbent  of  the  office  of  tax  collector;  also  in 
State  T.  Laughton,  10  Nev.  205,  holding  that  where  the  lieutenant  gov- 
ernor is  ex  officio  state  librarian,  his  failure  to  file  the  statuory  bond 
required  of  the  Ubrariaa  does  not  deprive  him  of  the  office  of  lieutenant 
governor;  Territory  v.  Ritter,  1  Wyo.  333,  holding  ttet  where  a  pro- 
bate judge  is  ex  officio  county  treasurer,  the  sureties  on  his  bond  as 
judge  are  not  liable  for  his  default  as  treasurer;  Ex  parte  Bergman,  3 
Wyo.  406,  holding  that  the  offices  of  probate  judge  and  county  treasurer 
are  distinct,  though  held  by  one  person;  and  in  Johnson  v.  Hanscom,  90 
Tex.  328,  holding  that  where  a  recorder  is  also  justice  of  the  peace, 
his  salary  as  recorder  is  in  full  of  services,  and  lie  must  turn  into  the 
treasury  his  fines  and  fees  as  justice. 

30  Cy.  685-688.  POLHSHUS  Y.  XRAIIfBR. 

Asiignment  of  Lease  is  a  Mortgage  when  the  assignee  agrees  In  writ- 
ing to  reassign  upon  payment  of  the  amount  to  secure  which  the  as- 
signment was  made,  p.  687. 

Cited  in  Jadcson  ▼.  Lodge,  86  CaL  43,  40,  holding  that  parol  evidence 
is  adndssible,  both  in  law  and  equity,  to  show  that  a  deed  is  a  mort- 
gage- 
Mortgage  of  Leasehold  Interest  does  not  give  the  mortgagee  right  to 
collect  rents  from  subtenants,  p.  687. 
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Affirmed  in  Adams  v.  Smith,  19  Ner.  272.   Cited  in  note  to  10  Am. 
8t.  Rep.  662,  on  assignment  of  lease. 

Assignment  of  Mortgage  is  invalid  unless  tlie  debt  is  assigned,  p.  68& 
Cited  in  dissenting  opinkm,  Hooper  t.  Young,  140  CaL  281. 
Geanal  dUtioiL— Ptxrjr  t.  Ptoratt»  136  CaL  ilX 
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R  H.  RYAN  V.  EDWIN  TOMLINSOlf. 

Caoi  AlTiBiaro. —  Bioha  t.  Beed,  19  Cal.  661,  as  to  Jurisdiction  of  County 
Gkmrt  to  determine  eonfllctlnr  eUlm  to  town  lots,  ss  provided  In  th^  Act 
of  X800»  alllrmed. 

PBOCBBDIKO  to   DnTBBMUnB   BXQBT  VO  TOWW    LOTS    JXOt   AXTMULMStmr^Ttb  fVO- 

ceeding  In  a  County  Coart  to  determine  conflicting  claims  to  town  lots  under 
tlie  Act  of  1860,  (Laws  1860.  p.  6)  is  original  and  not  appellate,  and  the 
action  Is  forenied  lur  the  same  rules  applicable  to  actions  commenced  1a  a 
Court  of  record. 

JuDOifSNT  WITHOUT  A  PLAiNTiiT  VoiD. —  When  the  plaintiff,  In  a  sul  In  the 
County  Court  to  determine  conflicting  claims  to  town  lots  under  the  Act  of 
1860,  is  permitted  by  tiie  Court  to  withdraw  as  a  party,  and  the  suit  Is  dis- 
missed as  to  him,  the  suit  la  ended,  and  a  subsequent  judgment  detecmlnlni 
the  rights  of  the  defendants  as  between  themselves.  Is  Toid,  and  not  ad- 
missible in  erldence,  even  though  the  order  of  dlsmlssa  provides  that  the 
mlt  shall  be  eesttaued  for  the  purpose  of  determining  the  rl^ts  of  the  other 
parties. 

TBsaa  MUST  vm  ▲  Plaintiff  to  an  Action. —  ihe  Court  cannot  proceed  and 
determine  a  controyersy  between  defendants  to  an  action  after  there  has 
eeaaed  to  be  a  plaintiff. 

flnpuLATiON  OF  AN  ATToaNBT. —  An  attomey  at  law  for  one  of  the  partlen 
In  a  proceeding  In  a  County  Court  to  determine  conflicting  claims  to  town 
Iota,  cannot,  after  the  Board  of  Trustees  of  the  town  have  awarded  the  lot 
to  hla  elltnt,  pass  the  client's  right  or  tttla  by  a  sttpnlatton  In  the  ease  for 
the  enti7  of  a  Told  judgment. 
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Appsal  from  the  District  Courts  Eighth  Judicial  DutikL, 
Humboldt  County. 

This  was  an  action  to  reoo^er  possession  of  Lot  Seven  in 
Block  B,  in  the  Town  of  Eureka,  Humboldt  Oounty.  The 
United  States  patent  to  the  town  lands  issued  on  the  first  of 
November,  1860,  to  the  Trustees  of  the  T6wn  of  Eureka,  as 
the  corporate  authorities  thereof,  under  what  is  known  as  the 
^  Town  Site  Law,''  passed  by  Congress  May  23d,  1844. 

Li  April,  1855,  an  Act  was  passed  by  tiie  Legislature  pro- 
iriding  for  the  disposal  of  town  lots  in  Humboldt  County, 
which  was  amended  in  1856,  and  further  amended  in  1860. 
.  (Laws  1860,  p.  5.)  The  lot  in  controyersy  had  been  in  the 
possession  of  the  defendant  for  more  than  five  years  before 
August  24th,  1866,  the  time  of  the  oommencement  of  this 
action* 

Certain  proceedings  under  the  State  laws  above  referred  to 
were  had  before  the  Board  of  Trustees  of  Eureka  prior  to 
May  Sd^  1860,  concerning  the  respective  rights  of  the  parties 
thereto  to  the  lot  in  controversy.  B.  F.  Knox,  F.  Knox, 
Chas.  Brewer,  H.  K.  Walker,  Wm.  R  Duff,  and  Edwin  Tom- 
linson,  the  appellant,  were  parties  to  those  proceedings;  each 
claiming  the  lot  adversely  to  the  other.  The  Board  awarded 
the  lot  to  Chas.  Brewer.  B.  F.  Knox  and  F.  Knox,  May  3d, 
I860,  filed  a  complaint  in  the  County  Court,  making  aO  the 
other  claimants  defendants,  asking  that  the  Board  of  Trustees 
be  adjudged  to  issue  to  them  a  certificate  for  the  lot,  in 
accordance  with  the  State  law.  Due  service  in  the  proceed- 
ing in  the  County  Court  was  had  on  all  the  defendants,  bat 
none  answered  or  demurred,  or  in  any  way  appeared  in  the 
action,  except  Brewer  and  Duff.  No  default  or  dismissal  was 
entered  as  to  Tomlinson,  the  appellant,  and  Walker.  Nothing 
was  done  in  the  case  after  service  until  October  27th,  1862, 
when,  on  application  of  the  plaintiffs  in  that  prooeeding^  the 
Court  made  the  following  order: 

^  The  above  named  plaintiffs  appearing  in  open  OouTt,  hj 
James  Hanna,  Esq.,  their  attorn^,  and  abandon  thdr  appeil, 
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and  ask  tliat  the  aame  may  be  diszniflaed  without  pzejudioe  to 
the  rights  of  the  other  parties  thereto. 
"  ^'And  on  motion  of  James  Hanna,  Esq^^  it  is  ordered  that 
said  plaintiffs  be  permitted  to  withdraUr  as  parties  to  said 
appeal,  but  the  same  be  continued  as  now  entitled^  for  the 
sole  purpose  of  determining  the  respeetiye  rights  of  other  pav^ 
ties  thereta" 

Under  this  order  the  case,  as  above  entitled,  was  continued 
from  term  to  term  till, the  12th  day  of  August,  1863,  at  a 
regular  term,  when  Chas.  Brewer  and  Wm.  B»  Duff  entered 
into  the  following  stipulation  or  agreement: 

^'It  is  hereby  stipulated  and  agreed  by  and  between  the 
said  Charles  Brewer  and  Wm.  R  Duff,  named  as  above, 
defeadants,  and  also  counter  claimants  of  the  premises  in  con- 
troversy in  the  above  suit,  and  the  only  parties  to  the  record 
Slaving  any  interest  therein,  that  the  honorable  the  County 
Court,  before  which  the  said  suit  is  pending,  shall  enter  judg- 
ment therein;  that  the  premises  described  in  the  pleadings,  to 
wit:  Block  A,  and  Lots  Two,  Five,  Seven,  in  Block  B,  be 
adjudged  to  the  said  WnL  R  Duff,  and  that  the  Trustees  of 
the  Town  of  Eureka  be  directed  and  ordered  to  issue  to  the 
said  Duff  a  certificate  therefor. 

**  W.  S.  Bbook,  Attorney  for  C.  Brewer. 
''  Jab.  Bantxa^  Attorney  for  W.  R  Duff. 

''12lh  August)  1863.'' 

On  the  same  day,  in  pursuance  of  the  stipulation,  the 
County  Court  entered  a  judgment,  which,  after  reciting  that 
the  plaintiffs  had  been  permitted  to  withdraw  from  the  suit  as 
parties,  and  that  the  suit  had  been  ordered  to  remain  to  detor- 
mine  iJie  claims  of  other  parties,  and  that  Brewer  and  Duff 
had  altered  into  a  stipulation  that  the  lot  should  be  adjudged 
to  Duff,  adjudged  and  decreed  that  the  Trustees  should  issue 
s  certificate  to  Duff. 

Pursuant  to  the  judgment,  the  Board  of  Trustees,  cm  the 
4th  day  of  March,  1865,  deeded  the  lot  in  controversy  to  said 
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DnSy  and  Doff^  in  July  of  tlw  same  jear,  conToyed  it  to 
lespondent  Byan* 

The  deed  from  tba  Boaid  of  TniBteea  to  Doff  redted  tlie 
former  oontroveny  before  the  Board  oonoeming  the  lot,  and 
Ae  name  of  the  oonteetants,  and  the  award  the  Board  th» 
made,  and  the  appeal  therefrom  to  the  Ootmly  Courts  and  the 
jndgment  of  the  County  Conrt  on  the  appeal,  and  that  the 
deed  waa  made  in  pursuance  of  and  in  obiddiaioe  to  the  judg- 
ment 

On  the  trial  the  plainti£F  offered  the  deed  to  Duff  in  evi- 
dence^ and  also  the  judgment  of  the  County  Court  The  de- 
fendant objected  to  the  evidence,  because  the  County  Cooit, 
at  the  time  the  judgment  was  rendered,  had  no  jurisdiction  of 
the  matter  in  controversy,  as  at  that  date  the  suit  had  m 
party  plaintiff.    The  Court  overruled  the  objection. 

Plaintiff  recovered  judgment^  and  defendant  appealed. 

Oeorge  Cadwalader,  for  Appellant^  referred  to  the  fifth, 
eighth,  and  ninth  sections  of  the  Act  of  the  L^islature  enti- 
tled ^^An  Act  to  provide  for  the  disposition  of  lots  in  towni 
and  villages,"  etc.,  passed  April  27th,  1855,  (Stat.  1855,  p.  168), 
and  to  the  seventh  section  of  same  Act  as  amended  in  1856,  (Stjil 
1856,  p.  75),  and  to  the  sixth  section  as  amended  in  1860 
(Stat.  1860,  p.  6,)  land  argued  that  as  there  was  no  plain- 
tiff in  the  action  in  the  County  Court  at  the  time  the  judg- 
ment was  rendered,  that  the  judgment  was  void,  and  the 
order  of  the  Court  continuing  the  cause  for  the  purpose  of 
determining  the  respective  rights  of  the  other  parties  thereto, 
after  the  plaintiffs  had  withdrawn,  was  also  void,  as  there  was 
no  suit  to  be  continued.  He  also  argued  that,  admitting  pro 
forma  that  after  the  plaintiffs  had  abandoned  their  appeal  the 
case  had  a  standing  in  Court  which  enabled  the  Court  to 
determine  the  respective  rights  of  the  other  parties,  jet  sb 
there  were  three  defendants,  Brewer,  Duff,  and  Tomlinson, 
who  had  been  served  and  bad  not  appeared,  and  there  had 
been  no  default  or  dismissal  as  to  either  of  them,  that  the 
judgment  entered  upon  the  stipulation  of  Bi*ewer  and  Duff,  to 
which  Tomlinson  was  not  a  partj,  did  not  bind  Tomlinson. 
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Bobinsan  S  Dwdap,  for  Bespondent,  argued  that  Tomlinaon 
was  never  a  party  to  the  proceedixi§^  in  the  Oonnly  Court 
That  the  service  of  pioceaB  on  him  did  not  make  him  a  par^, 
but  only  afforded  him  an  opportunity  to  make  himself  a.  party 
fajy  coming  in  and  setting  up  his  ohdm  affirmativeiy,  and  that 
having  declined  so  to  do  he  had  never  made  himself  a  party; 
end  that  although  the  plaintiffs  had  withdrawn  from  the  case, 
yet  ^en  Duff  and  Brewer  entered  into  the  stipulation  Dufi 
became  really  a  {daintiff  and  Brewer  a  defendant^  and  this  was 
mfficient  to  give  the  Court  jurisdiction.  They  also  argued 
that  if  the  County  Court  had  no  juziadiction,  yet^  as  the  Trus- 
tees had  authority  to  convey  the  lot  to  the  proper  person,  and 
that  having  ocmveyed  to  Duff  under  a  stipulation  signed  by 
Brerww,  the  conveyance  was  good  until  set  aside. 


By  the  Otmrt,  RH0v>m,  J.: 

The  question  upon  which  we  flhall  dispose  of  the  appeal  is 
whether  the  judgment  of  the  Cotrnty  Court  was  admissible  in 
evidence.  The  Acts  of  Congress  and  the  statutes  of  this 
State,  under  which  the  plaintiff  claims  title,  were  considered 
by  the  Court  in  Bichs  v.  Reedj  19  OaL  651,  and  in  that  case 
the  Court  held  that  the  County  Court  bad  jurisdiction  of  pro- 
ceedings to  determine  conflicting  claims  to  town  lots,  as 
provided  in  the  Act  of  the  Legislature  of  1860,  (Stat  1860, 
pu  6,)  and  that  such  proceedings  ccmstitute  a  ^special  case" 
within  tiie  meaning  of  Article  YI,  Section  Nine,  of  the  Con- 
stitution. The  judgment  admitted  in  evidence  was  rendered 
in  1863,  and  of  course  previous  to  the  reoi^nization  of  the 
Courts  under  the  amended  Constitution,  and  we  deem  It 
unnecessary  to  attempt  a  review  of  the  decision  in  Ricks  v. 
Beed  upon  the  question  whetimr  the  proceeding  before  the 
County  Court  was. a  special  case,  the  jurisdiction  of  which  it 
was  competent  to  the  Legislature  to  confer  upon  that  Court; 
for  unless  we  should  become  satisfied  that  the  decision  was 
clearly  and  radically  wrong  —  and  we  see  no  good  reason  to 
doubt  its  ooneotness  —  it  ought  not  now  to  be  changed,  as  it 
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has  become  a  rale  of  property,  and  eVeary  eonsiderataoii  k 
opposed  to  its  disturbance. 

There  is  a  ground  of  objection  to  the  judgment  taken  hj 
the  defendant  which  is  insurmountable.  The  Court  held,  in 
Ricks  T.  Reed,  that  it  wa&  a  misnomer  to  denominate  the  pro- 
ceeding an  appeal;  that  the  jurisdiction  conferred,  though 
designated  as  appellate,  was  reallj  original;  that  the  action 
of  the  Board  of  Trustees  only  became  material  as  furnishing 
authority  for  the  proceedings  before  the  County  Court  His 
daimant  files  his  complaint  in  the  County  Court  and  serves  a 
notice  upon  the  contestants,  who  are  required  to  demur  or 
answer  within  the  time  provided  in  other  civil  actions,  and  it 
is  provided  that ''  in  all  respects  the  pleadings  and  all  proceed- 
ings shall  be  governed  by  the  same  rules  apfdicable  to  actions 
commenced  in  a  Court  of  record.''  In  I860,*  B.  F.  Knox  and 
F.  Knox  commenced  the  proceeding  in  the  County  Court, 
provided  for  by  the  statute;  and  in  1862  they  appeared  in 
open  Court  and  abandoned  their  appeal,  and  asked  that  the 
same  might  be  dismiased  without  prejudice  to  the  rights  of 
the  other  parties  thereto,  and  the  Court  ordered  that  thej 
^  be  permitted  to  withdraw  as  parties  to  said  appeal,  but  the 
same  be  continued  as  now  entitled,  for  the  sole  purpose  oi 
determining  the  respective  rights  of  the  otiier  parties  thereto." 

When  the  plaintiffs  in  that  proceeding  abandoned  their 
appeal,  and  were  by  the  Court  permitted  to  withdraw  as  par^ 
ties,  the  proceeding  ended.  There  was  no  longer  a  plaintiff 
to  the  action,  and  it  was  beyond  the  power  of  the  Court  to 
keep  the  proceedings  on  foot.  It  is  as  essential  to  an  action 
that  there  should  be  a  plaintiff,  as  that  there  should  be  a.  Court 
to  determine  the  controversy.  The  plaintiff  cites  no  ease, 
''  governed  by  the  same  rules  applicable  to  actions  commenced 
in  a  Court  of  record,''  in  which  the  Court  has  proceeded  to 
determine  a  controversy  between  the  defendants  to  the  action, 
after  there  has  ceased  to  be  a  plaintiff,  and  we  think  nmie 
such  can  be  found. 

The  plaintiff  insists  that  the  deed  of  llie  Trustees  to  Byaa 
was  sufficient  to  entitle  them  to  a  recovery  witiiOut  the  aid  of 
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the  judgment  of  the  County  Court,  as  it  was  executed,  as  they 
claim,  in  pursuance  of  the  stipulation  between  the  respective 
attorneys  for  Brewer  and  Ryan.  But  the  deed  purports  to  be 
made  in  pursuance,  not  of  the  stipulation,  but  of  the  judg- 
ment of  the  County  Court  And  another  sufficient  answer  is, 
that  the  Board  of  Trustees  awarded  the  lot  to  Brewer,  and  it 
was  not  competent  to  the  attorney  of  Brewer  to  pass  his  right 
or  title  by  a  stipulation,  and  that,  too,  not  entered  into  for  the 
purpose  of  passing  title,  but  in  order  that  the  Court  might 
determine  who  was  the  rightful  claimant  of  the  lot 
Judgment  reversed  and  the  cause  remanded. 


BENJAMIN  G.  LATHEOP  ato  MART  LATHROP,  Guab- 

DIA1T8  OF  AUGTTSTA  HuiTTEB  DXAN,  A  MllTOB  V.  RICHARD 

BAMPTON,  ExECUTOB  of  the  Last  Wnx  aitd  Testa- 
ment OF  HUMPHBET  GRIFFITH,  DECEASED. 

AouiriT  WROV  A  TMJ8*  WILL  Bi  Buw9MCmx — A  OmH  «C  %vaUf  will  cnlorM 
a  trust  agalnat  all  ptnona  wlio  with  notlea  nf  tUt  trast  come  Into  the  powM 
•too  of  the  tratt  property,  la  the  mum  manner  and  with  like  effeet  aa  against 
the  original  tmstee. 

ACTIOS  AQAnrsT  Bxscinoft  «a  aaroaca  a  Tavn.— tf  an  acOoa  ta  anforoe  a 
tmst  eoold  not  ha^  been  malnAalned  agalnat  a  tettalor.  It  aaanat  ba  main- 
tained against  hla  executor. 

Whin  Tbust  will  not  aa  BmroacaD  against  an  Bxacuroa. —  A  tmst  assamed 
bj  a  testator  will  not  ha  enforced  against  his  exeentor  when  the  Identity  of 
die  trost  fand  la  entUely  lest,  and  It  Is  neither  shown  to  be  in  the  hands  oC 
the  executor  In  Its  primary  eondltlon,  nor  that  It  was  conyerted  by  his 
testator  into  the  property  or  any  part  of  It  In  the  executor's  possession. 

BavoacamntT  ov  Trust  upon  tPaciFic  PaopaaTT.-^  Before  a  cetUd  «ae  ffn$t 
ean  elalm  specific  real  or  personal  property  In  the  enforcement  of  the  tmst, 
he  must  show  that  It  Is  the  Identical  trust  property,  or  that  It  Is  the  fruit 
or  product  thereof  in  a  new  form. 

■anDT  OP  099tui  ffiie  rrtui  AOAxvn  Tanama. —  When  the  cmtui  vne  tmst 
ean  Identify  the  tmat  fund,  either  In  Its  tfrlgfaal  or  In  a  anbstantlal  form, 
he  may  elect  to  hold  the  original  or  substantial  property,  or  he  may  hold 
the  trustee  personally  liable ;  but  If  he  cannot  Identify  the  property  he  most 
rely  on  the  personal  liability  of  the  trustee. 

Clazm  qv  Cestui  que  Trust  aoainw  BstATB  op  TauaTBa.-r-lC  tlia  teatator 
during  his  lifetime  mingled  the  money  of  the  oe$Ud  que  frust  with  his  own* 
and  after  his  death  neither  the  trust  money  nor  property  Into  which  It  was 
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eonTertid  cm  be  Mentlfled  Ic  tbe  bands  of  tbe  «aecatDr,  tbe  ceUmi  tme  trui 
bat  only  a  claim  against  tb«  estate,  wblcb  most  be  presented  to  tbe  mteatar 
for  allowance,  as  required  by  tbe  Probate  Act. 
Wamr  Bxacuron  cam  bb  hblo  to  Acoomrr  as  Tbosisb^ —  If  11m  eneotor  his 
come  Into  the  possession  of  tbe  trust  fnnd  or  its  snbstitate,  so  tbat  tbe  mne 
can  be  Identified,  be  can  be  beld  to  acooont,  and  cbarged  as  a  tmstee  upon 
tfie  same  terms  as  bis  testator  beld  tbe  trust,  and  tbe  relatloaisblp  e(  trustee 
and  ossliii  cue  tru$i  wUl  be  added  to  tbat  d  executor. 

Appeal  from  the  District  Courts  Sixth  Judicial  District^ 
Sacramento  Counly. 

In  the  year  1862  Humphrey  Griffith  was  appointed  gaar 
dian  of  the  person  and  estate  of  Augusta  Hunter  Dean,  hj 
the  Probate  Court,  of  Yolo  County.  On  the  twelfth  day  oi 
June,  1863,  plaintiffs  wore  appointed  such  guardians  hy  the 
same  Court 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

B.  B.  Bartley,  for  Appellant,  admitted  that  as  between 
guardian  and  ward,  when  the  guardian  received  money,  and 
used  it  with  his  own,  and  kept  no  separate  aooount,  that  the 
ward  was  entitled  to  daim  any  money  on  hand  to  the  amount 
leceived  by  the  guardian  for  the  ward,  and  that  if  the  money 
of  the  ward  had  been  invested  without  authority  in  real  or 
personal  estate,  the  ward  might  claim  such  real  or  personal 
estate,  or  might  treat  the  guardian  as  a  debtor.  He  argued, 
however,  that  by  the  receipt  of  the  ward's  money  no  lien 
was  acquired  against  the  estate  of  the  guardian  or  prioritj 
created  over  the  other  creditors  of  the  guardian;  and  cited 
Hill  on  Liabilities,  759 ;  and  2  Story's  Equity  Juris.,  Sees. 
1,286-86.  He  also  argued  that  although,  as  between  guardian 
and  ward,  while  the  money  of  the  ward  or  its  proceeds 
remained  in  the  hands  of  the  guardian,  the  ward  could  daim 
the  same  absolutely,  and  had  a  special  lien  thereon,  yet  when 
there  was  no  property  which  the  ward  could  trace  or  earmark 
as  the  trust  fund,  and  its  identity  was  lost,  that  then  the 
simple  status  of  creditor  and  debtor  existed  as  betwe^  gaa^ 
dian  and  ward  and  the  representative  of  either;  and  cited 
Tiffany  on  Trusts  and  Trustees,  88,  84.    He  also  argued  that 
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whenever  a  goardian  or  trustee  died,  the  effects  of  the  ward 
or  cestui  que  trust,  if  they  could  be  distinctly  marked  and 
tmoedy  did  not  go  into  the  hands  of  the  executor  or  adminis* 
trator  as  such,  and  were  no  part  of  the  assets  of  the  estate; 
and  that  the  ward,  his  guardian,  or  cestui  que  tntst,  coold 
claim  the  fund  or  property,  and  remove  it  from  the  assets  of 
Ae  estate;  and  that  if  the  executor  or  administrator  refused 
on  demand  to  deliver  up  the  trust  fund,  an  action  could  be 
maintained  against  them  personally;  and  dted  Famsworth  ▼• 
OUphani,  19  BarK  84,  35. 

Oharle^  N.  Fax,  for  Bespondents,  argued  that  as  Gri£Sth  in 
hi3  lifetime  had  wrongfully  converted  the  trust  fund,  not  only 
be  but  his  property  was  liable  therefor;  and  that  as  the  claim 
oould  have  been  enforced  against  his  property  in  his  lifetime^ 
it  oould  still  be  enforced  against  the  property  of  the  testator 
in  the  hands  of  the  executor;  and  cited  Story^s  Eq.  Juris., 
Sees.  688,  1,257-68,  1,286-86.  He  also  argued  that  this  waa 
not  a  claim  for  damages  for  breach  of  trust,  but  a  claim  for 
the  subject  of  the  trust  itself,  and  need  not  be  presented  to  the 
executor  for  his  allowance;  and  cited  People  ▼•  Houghtalvng,  7 
CaL  848 ;  and  Ounier  v.  Janes,  9  Gal.  643.  He  also  argued 
tibat  if  the  trustee  so  mingled  the  property  of  the  cestui  que 
trust  with  his  own  that  it  could  not  be  identified,  that  the  cestui 
que  trust  was  entitled  to  the  entire  estate  to  the  extent  of  the 
value  of  the  trust  fund ;  and  cited  Paley  on  Agency,  48,  Story 
on  Agency,  205 ;  Hwrt  v.  Ten  Eych,  2  John.  Ch.  R  108 ;  Imp- 
tan  V.  White,  15  Ves.  432 ;  and  Docker  v.  Somers,  2  Mylne  &  K. 
635.  He  also  argued  that  a  guardian  could  not  by  his  own  act 
become  the  simple  debtor  of  the  ward;  and  cited  Seaman  v. 
Duryea,  10  Barb.  S.  0.  628. 

By  the  Gourt,  Saitdkbson,  J. : 

The  facts  of  this  case,  so  far  as  a  statement  of  them  is  neces- 
sary to  our  present  purpose,  are  substantially  as  follows: 

Humphrey  Griffith,  now  deceased,  in  February,  1859,  then 
being  the  guardian  of  Augusta  Hunter  Dean,  now  the  ward 
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of  the  pioaent  plaintiffiBy  came  into  the  .poBsesaioii  of  tbe  sum  of 
two  thousand  five  htmdred  dollars,  in  gold  ooin  of  the  United 
States,  derived  from  a  lawful  sale  of  certain  real  estate  in 
ivhich  he  had  previously^  upon  the  consent  of  tLe*  Probate 
Courty  invested  the  estate  of  his  ward.  He  never  afterward 
invested  said  sum  or  any  part  thereof  for  the  ben^t  of  his 
ward;  nor  did  he  keep  the  same  separate  and  apart  from  his 
private  f unds»  or  keep  any  account  thereof  or  of  the  incomes 
or  expenses  therefrom  between  himself  and  his  ward ;  but,  on 
the  contrary,  mixed  the  same  with  his  private  funds  and  used 
it  in  bis  general  business  expenditures  and  investments,  and 
never  afterward  separated  the  same  so  that  it  could  be  distin- 
guished from  his  own  private  property. 

In  March,  1868,  Griffith  died,  without  having  rendered  any 
account  of  his  transactions  as  guardian,  or  made  any  provisioii 
for  the  settlement  of  his  accounts  as  such;  but  leaving  a  Isst 
will  and  testament^  in  whidi  he  attempted  to  diqpoae  of  all 
the  money  and  all  the  estate,  real  and  personal,  in  his  poases- 
aion  as  his  sole  and  individual  property,  regardless  of  any 
iopposed  interest  which  his  ward  might  have  therein. 

Afterward,  in  April,  1863,  hie  will  was  admitted  to  probate^ 
and  the  defendant  Bampton  appointed  executor,  who  thereupon 
took  possession  of  all  the  money,  properly  and  effects  of  every 
kind  of  which  his  testator  died  possessed,  and  at  the  time  this 
action  was  brought  was  engaged  in  administering  upon  the 
same  as  the  estate  of  his  testator,  regardless  of  all  claims  thereto 
OB  behalf  of  Augusta  Hunter  Dean.  Among  the  assets  which 
came  into  the  hands  of  the  defendant,  there  was  only  the  sua 
of  two  hundred  dollars  in  money. 

The  estate  of  Griffith  is  insolvent,  and  the  sureties  upon  his 
official  bond  as  guardian  are  also  insolvent  and  unable  to  r^ 
spoud  for  the  trust  fund  so  received  and  held  by  him. 

When  the  property,  real  or  personal,  in  the  possession  of 
Griffith  at  the  time  of  his  death  was  acquired  by  him,  whether 
befeie  or  after  he  came  into  the  possession  of  the  trust  fond 
does  not  appear;  nor  does  it  appear  that  any  of  said  proper^, 
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real  or  personal>  ixras  pforchiEtsM  by  Uim  with  said  trust  find 
or  any  part  thereof. 

Upon  this  state  of  faets,  the  defendant  having  refused  to 
aoednnt  to  and  with  the  plaintiffs  touching  said  trusty  this 
action  was  brought  for  the  purpose  of  subjecting  the  entire 
assets  in  the  hands  of  the  defendant  to  the  trust  in  question, 
and  to  compel  the  defendant  to  pay  over  the  full  amount  of 
said  trust  fund^  with  interest,  out  of  the  assets  in  his  hands, 
before  any  part  of  the  same  were  otherwise  used  or  appropri- 
ated in  the  due  course  of  administration. 

"So  ^^  claim "  was  ever  presented  to  the  defendant  by  the 
plaintiffs,  or  any  one  else,  on  behalf  of  Augusta  Hunter  Dean, 
as  provided  in  ^e  Act  concerning  the  settlement  of  the  estates 
of  deceased  persons. 

In  the  Court  below  tiie  plaintiffs  obtained  a  decree  for  the 
payment  of  two  thousand  eight  hundred  and  forty-three  dol« 
lars  and  fifteen  cents  out  of  the  assets  generally  in  the  hands 
of  the  defendant  as  executor  prior  to  any  use  or  appropriation 
of  the  same  in  the  course  of  his  administration;  and  the  defend- 
ant has  appealed,  claiming  that  the  judgment  cannot  be  sus- 
tained upon  the  facts  as  alleged  in  the  complaint  or  as  found 
by  the  Court 

W&en  Cxmrt  of  tqmbg  vnU  enforce  a  trust. 

As  elaimed  by  counsel  for  respondents  lliei^e  can  be  no 
doubt  but  that  a  Court  of  equity  will  enforce  a  truiBt  against 
all  persons,  who  with  notice  of  the  trust  may  come  into  pos- 
session of  the  trust  property,  in  the  same  manner  and  with 
like  force  and  effect  as  against  the  original  trustee.  Hence,  if 
liiis  action  could  have  been  maintained  against  Griffith  in  his 
lifetime,  it  may  now  be  maintained  against  his  executor.  But 
so  far  as  the  action  may  be  regarded  as  a  case  in  equity  to 
reach  specific  property,  or  a  specific  fund  held  in  trust,  it  is 
clear  that  it  could  not  have  been  maintained  against  Griffith 
in  his  lifetime  upon  the  facts  disclosed  by  the  record  before 
us,  and  if  so,  it,  as  a  matter  of  course,  cannot  be  maintained 
against  his  executor*   • 
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of  the  pxiBsent  plaintiffa,  oame  into  tlxe  .poBsesaiosi  of  the  sum  of 
two  thousand  fiye  hundred  dollars,  in  gold  coin  of  the  United 
States,  derived  from  a  lawful  sale  of  certain  real  estate  in 
Yfhich  he  had  previouely,  upon  the  consent  of  the*  Probate 
Oourty  invested  the  estate  of  his  ward.  He  never  afterward 
invested  said  sum  or  any  part  thereof  for  the  benefit  of  his 
ward;  nor  did  he  keep  the  same  separate  and  apart  frmn  his 
private  fundS)  or  keep  any  account  thereof,  or  of  the  incomes 
or  expenses  therefrom  between  himself  and  his  ward ;  but,  en 
the  contrary,  mixed  the  same  with  his  private  funds  and  used 
it  in  bis  general  business  expenditures  and  investments,  and 
never  afterward  separated  the  same  so  that  it  could  be  distin- 
gnished  from  his  own  private  property* 

In  Marohj  1868,  Oriffith  died,  without  having  rendered  any 
account  of  his  transactions  as  guardian,  or  made  any  ptmsion 
for  the  settlement  of  his  accounits  as  such;  but  leaving  a  last 
will  and  testament^  in  whidi  he  attempted  to  diqpose  of  all 
the  money  and  all  the  estate,  real  snd  personal,  in  his  posaea- 
sion  as  his  sole  and  individual  property,  regardless  of  any 
^apposed  interest  which  his  ward  might  have  therein. 

Afterward,  in  April,  1868,  his  will  was  admitted  to  probate^ 
and  the  defendant  Bampton  appointed  executor,  who  thereupon 
took  possession  of  all  the  money,  prop^iy  and  effects  of  every 
kind  of  which  his  testator  died  possessed,  and  at  the  time  this 
action  was  brought  was  engaged  in  administering  upon  the 
same  as  the  estate  of  his  testator,  regardless  of  all  claims  thereto 
on  behalf  of  Augusta  Hunter  Dean.  Among  the  assets  which 
came  into  the  hands  of  the  defendant,  there  was  only  the  sum 
of  two  hundred  dollars  in  money. 

The  estate  of  Griffith  is  insolvent,  and  the  sureties  upon  lus 
official  bond  as  guardian  are  also  insolvent  and  unable  to  re- 
spond for  the  trust  fund  so  received  and  held  by  him. 

When  the  property,  real  or  personal,  in  the  possession  of 
Griffith  at  the  time  of  his  death  was  acquired  by  him,  whether 
before  or  after  he  came  into  the  possession  of  the  trust  fond 
does  not  appear;  nor  does  it  appear  that  any  of  said  proper^, 
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real  or  personal^  wae  pforchased  by  luin  with  said  trast  fimd 
or  any  part  thereof. 

Upon  this  state  of  f aets,  the  defendant  having  refused  to 
aoconnt  to  and  with  the  plaintiffs  touching  said  tmsty  this 
action  .was  brought  for  the  purpose  of  subjecting  the  entire 
assets  in  the  hands  of  the  defendant  to  the  trust  in  question, 
and  to  compel  the  defendant  to  pay  over  the  full  amount  of 
said  trust  fund,  with  interest,  out  of  the  assets  in  his  hands, 
before  any  part  of  the  same  were  otherwise  used  or  appropri- 
ated in  the  due  course  of  administration. 

"No  ^^ claim"  was  ever  presented  to  the  defendant  by  the 
plaintiffs,  or  any  one  else,  on  behalf  of  Augusta  Hunter  Dean, 
as  provided  in  ^e  Act  concerning  the  settlement  of  the  estates 
of  deceased  persons. 

In  the  Court  below  the  plaintiffs  obtained  a  decree  for  the 
payment  of  two  thousand  eight  hundred  and  forty-^three  dol« 
lars  and  fifteen  cents  out  of  the  assets  generally  in  the  hands 
of  the  defendant  as  executor  prior  to  any  use  or  appropriation 
of  the  same  in  the  course  of  his  administration;  and  the  defend- 
ant has  appealed,  claiming  that  the  judgment  cannot  be  sus- 
tained upon  the  facts  as  alleged  in  the  complaint  or  as  found 
by  the  Court 

When  Cimrl  of  equittjf  wiU  enforce  a  trust, 

Aa  elairaed  by  counsel  for  respondents  Aei^e  can  be  no 
doubt  but  that  a  Court  of  equity  will  enforce  a  trust  against 
all  persons,  who  with  notice  of  the  trust  may  come  into  pos- 
session of  the  trust  property,  in  the  same  manner  and  wilix 
like  force  and  effect  as  against  the  original  trustee.  Hence,  if 
ijiis  action  could  have  been  maintained  against  Griffith  in  his 
lifetime,  it  may  now  be  maintained  against  his  executor.  But 
80  far  as  the  action  may  be  regarded  as  a  case  in  equity  to 
reach  specific  property,  or  a  specific  fund  held  in  trust,  it  is 
clear  that  it  could  not  have  been  maintained  against  Griffith 
in  his  lifetime  upon  the  facts  disclosed  by  the  record  before 
us,  and  if  so,  it,  as  a  matter  of  course,  cannot  be  maintained 
against  his  executor.    > 
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Except  aa  to  the  two  hundred  dollais  in  money,  there  is  no 
pretense  that  any  of  the  real  or  personal  property  now  in  the 
hands  of  the  defendant  as  exeontor  once  conatituted  the  whole 
or  a  part  of  the  trust  fund.  On  the  contrary  there  ia  nothing 
to  show  that  such  property,  or  any  part  thereof,  was  ^u^ 
diased  or  acquired  by  Griffith  subsequent  to  the  4th  day  of 
February,  1859,  the  day  on  which  the  twenty-five  hundred 
dollars  realized  from  the  sale  of  his  ward's  estate  came  into 
his  hands.  Non  constat  but  that  it  may  all  have  been  owned 
and  possessed  by  him  on  that  day.  Such  being  the  case  there 
is  no  ground  upon  which  it  can  be  inferred,  much  loss 
asserted,  that  he  employed  the  trust  fmid  in  its  acquisition. 
It  is  true  the  Court  finds  generally  that  he  mixed  the  trust 
money  with  his  own  and  used  both  in  his  general  business 
expenditures  and  investments,  but  the  Court  does  not  find,  nor 
does  the  complaint  all^e,  that  any  of  his  estate  now  in  the 
custody  of  the  defendant  is  the  fruit  or  product  of  those 
investments.  Such  investments  may  have  proved  total  fail- 
ures and  nothing  realized  therefrom*  But  be  that  aa  it  may, 
as  already  stated,  there  is  nothing  to  show  that  the  proper^ 
in  the  lumds  of  the  defendant  ia  the  product  of  ancfa  invest* 
ments. 

When  cestui  que  trust  eon  dam  speeifie  property. 

Before  a  cestui  que  trust  can  claim  specific  real  or  personal 
property  he  must  show  that  it  is  the  identical  property  origi- 
nally covered  by  the  trust,  or  that  it  is  the  fruit  or  product 
thereof  in  a  new  fonn.  The  rule  upon  this  subject  is  well  and 
concisely  stated  by  Mr.  Justice  Lewis  in  Thompson's  Case,  (88 
Penn.  State  R.  17) :  ^^  Whenever  a  trust  fund  has  been  wrong- 
fully  converted  into  another  species  of  property,  if  its  identity 
can  be  traced,  it  will  be  held,  in  its  new  form,  liable  to  the 
rights  of  the  cestui  que  trust.  No  change  of  its  state  and  fonn 
can  divest  it  of  such  trust.  So  long  as  it  can  be  identified 
either  as  the  original  property  of  the  cestui  que  trust,  or  as  the 
product  of  it,  equity  will  follow  it;  and  the  right  of  redsma- 
tion  attachee  to  it  until  detached  by  the  8uperi<Mr  equity  of  a 


Oct,  1866.]  Lathboop  v.  Baxptov.  28 


bona  fide  pturebaser  for  a  valuable  consideration  without , 
notice.  The  sabetitate  for  the  original  thing  follows  the 
nature  of  the  thing  itself  so  long  as  it  can  be  ascertained  to 
be  such.  But  the  ri^t  of  pursuing  it  fails  when  the  means 
of  ascertainment  fails.  This  is  always  the  case  where  the 
subject  matter  is  turned  into  money  and  mixed  and  con- 
founded in  a  general  mass  of  property  of  the  same  descrip- 
tion.'' (Story's  Equity,  Sees.  1,267-9;  Tiffany  and  Bullard 
on  Trusts  and  Trustees,  88,  84.) 

When  cestui  que  trust  may  elect  between  personal  liability  and 
epecific  property. 

Where  a  trustee,  in  violation  of  his  trust,  invests  the  trait 
property  or  its  proceeds  in  any  other  property,  the  cestui  que 
trust  may  elect  to  hold  the  substituted  property  subject  to  the 
trust  or  to  hold  the  trustee  personally  liable  to  him  for  the 
breach  of  the  trust  The  former  he  can  do,  however,  only 
when  he  can  follow  and  identify  the  property,  either  in  its 
original  or  substituted  form,  as  we  have  already  seen.  If  this 
cannot  be  done,  the  right  of  the  cestui  que  trust  to  elect  is 
gone,  because  its  exercise  has  become  impossible,  and  he  is 
therefore  forced  to  rely  upon  the  personal  liability  of  the 
trustee;  and  such  seems  to  be  the  condition  of  the  cestui  que 
trust  in  the  present  case.  When  thus  forced  to  rely  upcm  the 
personal  liability  of  the  trustee,  a  cestui  que  trust  occupies  a 
position  towards  the  estate  of  the  trustee  which  is  no  better, 
but  is  identical  with  that  of  a  simple  contract  creditor.  He 
has  no  special  lien  upon  the  general  estate  of  the  trustee 
which  is  superior  to  that  of  any  other  creditor;  for  the  specific 
property  covered  by  the  trust  is  gone,  and  nothing  is  left  to 
the  cestui  que  trust  except  a  naked  claim  for  damages  gene- 
rally, on  account  of  the  breach,  to  be  obtained  through  an 
action  at  law,  attended  by  all  the  incidents  of  a  like  action  on 
behalf  of  one  who  is  not  the  beneficiary  of  a  trust 

The  cases  of  the  People  v.  Houghialing,  7  Cal.  348,  Chmler 
V.  Janes,  9  CaL  648,  and  Wells,  Fargo  <6  Co.  v.  Bobinsoi^  18 
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CaL  183,  are,  as  we  ooDoeive,  in  no  respect  at  war  with  the 
foregoing  views,  but  on  the  ooQtraxy  in  harmony  therewith. 

Nor  do  we  think  this  action  san  be  sustained  as  to  the  two 
hundred  dollars  in  money.  The  identity  of  a  trust  fund 
consisting  of  money  may  be  preserved  so  long  as  it  can  be 
followed  and  distinguished  from  all  other  funds,  not  by  iden- 
tifying  the  individual  pieces  or  coins,  but  by  showing  a 
separate  and  independent  fund  or  value,  readily  distinguish* 
able  from  all  other  funds.  (The  Umted  Stales  v.  The  Inhabiir 
ants  of  Waterborovgh,  Davies  R,  164.)  That  has  not  beoi 
done  in  thiis  case. 

Our  conclusion  is  that  the  plaintiffs,  upon  the  facts  as 
disclosed  by  the  record,  had  only  a  daim  against  the  estate 
of  Griffith,  upon  which  they  could  have  recovered  had  the 
same  been  presented  to  the  defendant  as  required  by  the 
Act  concerning  the  setdement  of  the  estates  of  deceased  per- 
sons, but  that  they  are  not  entitled  to  the  relief  which  tiiey 
obtained  in  the  Court  below.  Had  the  demurrer  to  the  com- 
plaint been  sustained,  it  is  possible  that  the  plaintiffs  might 
have  been  able  by  amendment  to  have  made  a  case  within  the 
principles  announced  by  us.  We  therefore  accompany  the 
judgment  of  reversal  with  an  order  granting  a  new  triaL 

Judgment  reversed  and  new  trial  ordered. 

By  the  Court,  Sakbebson,  J.,  on  rehearing: 

After  our  former  judgment  was  rendered,  a  petilion  for  t 
rehearing  was  filed,  in  which  the  ground  was  taken  for  the 
first  time  that  the  complaint  might  be  treated  as  a  bill  in 
equity  for  an  account,  and  that  in  that  aspect  no  presentatioii 
of  the  daim  to  the  defendant  before  suit  could  be  necessary, 
and  hence  that  the  judgment,  instead  of  being  reversed,  shoulct 
be  so  modified  as  to  convert  it  into  an  ordinary  judgment  for 
so  much  money,  to  be  paid  in  the  due  course  of  administratioii 
out  of  the  assets  in  the  hands  of  the  defendant  Upon  this 
point  we  deemed  it  proper  that  an  argument  should  be  bad, 
and  th0  case  waa  accordingly  opened  for  that  purpose. 
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Upon  further  comideratiany  we  are  satisfied^  however,  that 
there  are  no  gronnds  upon  which  this  oan  be  treated  as  an 
action  for  an  aooou&t  The  complaint  ia  not  drawn  upon  any 
such  theory,  and  no  facts  are  stated  which  would  entitle  the 
plaintiffs  to  an  action  of  that  charaeler.  The  defendant  can- 
not  be  charged  and  held  to  account  as  a  trustee^  except  upon 
the  averment  that  he  has  come  into  the  possession  of  the  trust 
fond  or  its  substitute.  If  at  the  time  of  his  death  the  defend- 
ant's testator  was  in  the  possession  of  the  trust  fund,  or  other 
property  into  which  he  may  have  converted  it,  and  such  fund 
or  other  property  liad  come  into  the  possession  of  the  defend- 
ant, he  would  have  held  it  upon  the  same  terms  as  his  testator 
held  it  and  the  relation  of  trustee  to  the  ward  of  the  plaintiffs 
would  have  been  added  to  that  of  executor  by  virtue  of  his 
BQOcessorship.  Such  fund  or  other  property  would  hav|9  con- 
stituted no  part  of  the  testator's  assets,  and  the  defendant 
would  not  have  held  it  in  his  capacity  as  executor  but  in  his 
capacity  as  succeeding  trustee  to  the  plaintiffs'  ward,  and 
might  have  been  compelled  to  account  as  such.  But  such  is 
not  the  case.  Neither  the  trust  fund,  nor  any  substitute  for 
it  which  can  be  identified  as  such,  has  come  into  the  hands  of 
the  defendant.  On  the  contrary,  the  trust  estate  is  gone,  or, 
which  amounts  to  the  same  thing,  its  identity  is  entirely  lost^ 
for  it  is  not  shown  to  be  in  the  hands  of  the  defendant  in  its 
primary  condition,  or  that  it  was  converted  by  the  defendant's 
testator  into  the  property  or  any  part  of  it  now  in  the  defend- 
ant's possession  as  executor.  Hence  the  defendant  does  not 
stand  in  the  relation  of  trustee  to  the  ward  of  the  plaintiffs 
beyond  the  obligations  imposed  by  his  ofSce  as  executor,  and 
she  has  ho  remedy  against  him  except  sudi  as  belongs  to  a 
general  creditor  of  the  estate.  (Trecothick  v.  Austin,  4  Mason, 
29;  Johnson  v.  Ames,  11  Pick.  181.) 

We  are  of  the  opinion  that  there  is  nothing  in  the  case- 
which  entitles  it  to  be  i^rded  as  an  action  for  aCn  account, 
er  exempts  it  from  the  operatiotn  of  that  provision  of  the  Fro- 


S6 .  PaoPLB  V.  SwiVT.  [Sup.  Ct 


bate  Aet  which  requires  all  dainui  to  be  preeented  to  tte 
eocecutor  or  administrator  before  an  action  is  broai^t. 
Judgment  rereraed  and  new  trial  ordered. 


THE  PEOPLE  exreLB.'F.  ALEXAOT)BR  v.  CHARLEB 
H.  SWIFT,  Pbbsibbnt  of  thb  Boabb  of  Tkcibtbbb  of 

THX  OiTT  OF  SaOBAKBNTO. 

E4TIFICATXOV  ov  CoNTBACT  BT  MumcxFAL  CoBPOBiTiox. —  In  all  m&ttcn  IB 
which  a  moDlclpal  corporation  has  power  to  contract,  a  anbseqaent  ratlflei- 
tion  of  a  contract  entered  Into  on  Ita  behalf  without  authority,  and  whlA 
does  not  bind  It,  binds  the  corporation  an  effectually  aa  though  It  had  con- 
tracted In  the  flrat  Instance. 

Got  of  what  Bnvnfusa  a  Claim  aoaikst  BACBAMBrro  xa  fo  bb  Paib^^A 
demand  agalnat  the  City  of  Sacramento  for  work  performed  without  any 
contract  with  the  elty»  doea  not  become  a  claim  to  bo  paid  out  of  the 
reyenuea  of  the  year  In  which  It  originated,  until  It  baa  been  aaaumed  by  sa 
ordinance,  and  It  la  to  be  paid  out  of  the  reyenuea  of  the  year  In  which  It 
waa  asaumed  and  not  vt  the  year  In  which  the  work  waa  performed. 

This  action  was  commenced  in  the  Supreme  Court 

The  Act  of  April  25th,  1863,  created  a  municipal  corpora- 
tion called  the  City  of  Sacramenta  The  Act  provided  for  the 
election  of  a  Board  of  three  Trustees,  to  have  the  manage- 
ment and  control  of  the  affairs  of  the  corporation.  An  Audi- 
tor was  also  to  be  elected,  whose  duty  it  was  to  eTsmiuft  sU 
daims  against  the  city,  and  satisfy  himself  that  they  were 
correct,  and  due  and  unpaid,  and  were  authorized  by  law,  and 
then  to  indorae  on.  the  claim  his  approval  and  the  fond  out  of 
which  it  was  to  be  paid,  and  then  draw  his  warrant  on  the 
Treasurer  for  the  same.  The;  Treasurer  could  not  pay  wa^ 
rants  drawn  by  the  Auditor,  unless  the  President  of  the  Board 
of  Supervisors  signed  the  same ;  and  it  was  made  the  du^  of 
the  President  to  sign  all  warrants  l^ally  drawn,  provided 
there  was  money  in  the  fund  sufBcient  to  pay  the  same.  The 
defendant,  Swift,  was  President  of  the  Board,  and  refused  to 
sign  the  warrant  drawn  in  favor  of  relator.  There  were  oer 
tain  issues  of  fact  raised  by  the  pleadings,  and  the  matte  wai 
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xef erred  to  a  referee  to  take  the  teatimony  and  find  npon  dieae 
issues. 

The  other  facts  are  stated  in  the  opinion  of  the  Oonrt 

Moon  A  Alexander,  for  Belator,  argaed  that  the  Act  incor^ 
porating  the  City  of  Sacramento  gave  the  Board  of  Trustees 
power  to  repair  the  Police  Court  room,  and  that^  possessing 
such  power,  they  also  had  power  by  ordinance  to  ratify  a 
contract  for  such  repairs,  entered  into  without  authority* 
They  also  argued  that  the  city,  having  accepted  of  the  labor 
and  materials,  was  liable  upon  an  implied  promise  to  pay 
what  the  work  was  worth ;  and  cited  Abbott  v.  Inhabitants  of 
Third  School  District,  7  Qreenl.  96 ;  Smith  v.  Mayor  of  Sacror 
mento,  13  OaL  Sai;  Brady  v.  Mayor,  etc,  1  Barb.  S.  C.  684; 
and  10  Mass.  897. 

Charles  H.  Swift,  in  pro  per,,  for  Defendant^  argued  that, 
as  the  relator  performed  the  work  and  furnished  the  materials 
without  any  authority  from  or  contract  with  the  Board  of 
Trustees^  that  the  claim  was  not  a  legal  one,  and  that  the 
Trustees  were  under  the  same  obligation  to  reject  an  illegal 
claim  as  to  alldw  a  l^al  one;  and  cited  Laws  1863,  pw  418, 
Sec.  2,  Subdiv.  22.  He  also  argued  that  the  powers  granted 
to  a  corporation  could  only  be  exercised  in  the  manner  pre- 
scribed in  the  Act  of  incorporation,  and  that  the  Act  incor- 
porating Sacramento  did  not  authorize  the  Board  to  ratify  a 
contract 

By  the  Court,  Shapteb,  J. : 

This  is  an  application  for  a  peremptory  mandamus  against 
the  respondent,  as  President  of  the  Board  of  Trustees  of  the 
City  of  Sacramento,  to  compel  him  to  sign  a  certain  warrant 
drawn  by  the  Auditor  on  the  Treasurer  of  said  city  for  the 
sum  of  five  hundred  and  seventy-four  dollars  and  thirty-eight 
cents,  for  work  done  and  materials  furnished  by  the  relator  m 
repairing  and  improving  the  Police  Court  room  of  said  city. 

The  referee  to  whom  the  case  was  sent  to  find  and  report 
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the  facts,  has  found  diat  the  services  constituting  the  basis  of 
the  relator's  claim  were  not  performed  under  any  oontraet 
binding  upon  the  city.  The  relator  acted  under  the  directioo 
or  on  the  suggestion  of  one,  or  perhaps  two,  of  the  three 
Trustees,  but  he  was  not  employed  by  the  Board  as  such. 
After  the  work  had  been  performed,  however,  the  Board  of 
Trustees  accepted  the  job  as  having  been  performed  oh  the 
eit/s  account;  and  in  the  dear  exercise  of  powers  conferred 
upon  them  by  the  charter  ^to  make  by-laws  and  ordinances 
not  repugnant  to  the  Constitution  of  the  United  States  or  of 
the  State  of  California"  (Stat  1863,  p.  416),  and  ''to  provide 
for  all  necessary  public  buildings,  parks  or  squares  necessarv 
or  proper  for  the  use  of  the  city'*  (lb.  417),  and  **to  improve 
and  take  care  of  the  real  estate  and  personal  property  of  the 
city"  (lb.  416),  and  ''to  examine  and  liquidate  all  accounts 
against  the  city  and  to  allow  or  reject  the  same  or  any  part 
thereof  as  it  is  found  legal  or  ill^al"  (lb.  418),  the  Board 
passed  an  ordinance  on  vthe  17th  of  July,  1864,  appropriating 
from  the  Oeneral  Fund  the  sum  of  five  hundred  and  seventy- 
four  dollars  and  thirty-eight  cents  for  the  payment  of  the 
daim. 

This  subsequent  ratification  by  the  Board,  witbin  their 
powers^  and  according  to  the  method  of  contracting  pointed 
out  in  the  charter,  bound  the  city  as  effectually  as  an  employ- 
ment in  advance  would  have  done.  (McCracken  v.  San  Fran- 
cisco, 16  Cal.  592 ;  Zottman  v.  San  Francisco,  20  CaL  96.) 

Subsequent  to  this  ratification  and  on  the  14th  of  August, 
1864,  a  bill  of  items  was  made  out  by  the  rela;toT,  and  pre- 
sented to  the  Trustees,  by  whom  it  was  allowed,  and  on  the 
same  day  the  daim  was  approved  by  the  Auditor  (Acts  1863, 
p.  421,  Sec  9),  and  thereupon  a  warrant  for  the  amount,  pay- 
able out  of  the  General  Fund,  was  drawn  by  the  Auditor  in 
favor  of  the  relator. 

The  respondent  justifies  his  refusal  to  sign  this  warrant,  not 
only  upon  the  ground  that  there  was  no  contract  binding  the 
city  to  pay  tlie  relator's  claim,  a  point  already  considered,  but 
also  upon  the  ground  that  the  claim  when  presented  for  aUow- 
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anee  was  not  in  the  form  prescribied  bj  law,  in  that  it  did  not 
refer  to  any  law,  order  or  contract  authorizing  it,  and  that  the 
Board  of  Trustees  exceeded  their  authoritjr  in  allowing  the 
demand  without  such  reference. 

This  objection  is  not  well  founded  in  fact  It  appears  dis- 
tinctly from  the  report  and  aooompanjing  evidence  that  the 
relator's  claim,  after  it  had  taken  on  that  shape  by  the  ratifi- 
cation of  July  17tli,  was  presented  to  and  allowed  by  the 
Board  on  the  14th  of  August,  and  that  the  written  claim  so 
presented  contains  a  distinct  reference  to  ttie  ratifying  ordi- 
nance and  to  the  second  section  of  the  charter  as  authoriz- 
ing it 

It  is  further  objected  that  the  daim  originated  in  the  year 
1863,  when  the  relator  was  authorized  by  one  of  the  Trustees 
to  do  the  work  in  question,  and  that  it  can  be  paid,  under  the 
charter,  only  from  the  re\ienues  of  that  year.  The  objectioni 
is  founded  upon  an  anachronism.  The  daim  had  no  existenoe 
as  such  prior  to  the  17th  of  Jidy,  1864,  at  which  date  the 
Board  of  Trustees  assumed  it  by  ordinance,  and  the  referee 
has  found  that  at  the  time  when  the  claim  was  allowed  there 
was  the  sum  of  five  thousand  six  hundred  and  fifty-two  dollars 
and  sixteen  cents  unappropriated  in  the  fund  on  which  the 
daim  was  chargied  by  the  ordinance  and  on  which  the  warrant 
was  drawiu 

let  a  peremptory  mandate  issue,  according  to  the  prayer*. 

Mr*  Justioe  SiunxBiBsoN  ^q>re8sed  no  opinion. 


THOMAS  G.  MoLERAN  v.  J.  E.  BENTON,  EGBERT 
JUDSOiN,  JAMES  L.  KING,  ato  J.  PUERINGTON. 

DncKRB  OF  DiYOBCB  DiTiDiNO  COMMON  Pbopkrtt. —  Where  a  decree  of  tfiyocee 
directs  that  there  shall  he  an  equal  dlrlslon  of  the  common  property,  the 
former  husband  and  wife  become,  from  the  time  the  judgment  Is  rendered, 
tenants  Ib  common  oo  nosilne  tn  the  land  theret^ora.  held  by  them  la-  coni- 
■imilty. 

Hub  or  Tenant  nr  Common  mat  Sob  in  Bjbctubnt. —  Where  a  decree  ot 
divorce  directs  an  equal  dlTislon  of  the  common  propertiy,  and  tha  former 
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wife  afterwards  dies  intestate,  her  beir  becomes  a  tenant  In  eomnum  In  tbi 
eommunlty  property,  wltfa  tfae  title  and  right  of  entry  of  the  deceased,  and 
either  the  heir  or  the  grantee  of  the  b^  may  maintain  ejectment  for  the 
whole  property  against  Intruders. 
BzBCUTOBs  or  Last  Will  or  Tbnamt  in  Comkov.— Where  husband  and  wtft 
are  dlTorced,  and  the  decree  also  directs  an  equal  dlvtsion  of  the  common 
property,  and  both  afterwards  die,  the  former  husband  leaving  a  will  and 
the  former  wife  Intestate,  the  executors  of  the  laat  wUl  of  the  fonMr 
husband  cannot  exclude  from  the  lands  formerly  held  Ib  eonuaunlty  the 
heirs  of  the  former  wife. 

Afpbai.  from  the  District  Court,  Fourth  Judicial  District 
dty  and  County  of  San  Francisco. 

The  premises  in  controversy  are  situated  at  the  eouthwest 
comer  of  Tracy  and  Valencia  streets^  San  Francisco.  In  1848 
Jacob  Harmon,  Sen.,  took  possession  of,  built  a  house  on,  and 
inclosed,  cultivated,  and  resided  on  the  same  until  the  divoice 
auit  was  commenced,  when  his  wife  Elenora  left  the  premises. 
He  continued  to  inhabit  the  houae  and  cultivate  the  land  until 
his  death,  !N^ovember  8d,  1850,  and  then  left  the  property  in 
the  possession  of  certain  persons  who  were  in  his  employment 
On  the  17th  day  of  December,  1850,  the  executors  qualified 
and  entered  upon  the  discharge  of  their  dutiea^  and  then  let 
the  premises  to  the  said  employ^  who  remained  in  possession 
until  the  sale  to  Elenora,  the  former  wife.  She  and  her  hus- 
band Foley  then  took  charge  of  the  premises,  and  remained  in 
possession  for  about  one  year.  Since  the  expiration  of  the 
last  named  time  neither  the  executors  nor  the  former  wife  nor 
her  heirs  have  undertaken  to  take  possession  of  the  premises  or 
exercise  any  control  ov^  the  sama 

This  action  was  commenced  on  the  4th  day  of  June,  1863. 
The  complaint  averred,  that  on  the  22d  of  May,  1861,  the 
plaintiff  was  the  owner  in  fee  of  the  demanded  premises^  and 
that  on  the  23d  of  May,  1861,  the  defendants  entered  and 
ousted  him,  and  contained  the  usual  prayer  for  judgment  f(ff 
possession. 

The  defendants  answered  separately,  denying  plaintifPs 
ownership,  and  setting  up  the  Statute  of  limitations. 

The  executors^  after  the  10th  day  of  July,  1852,  did  not 
take  any  steps  in  or  about  the  administration  of  the  estatei 
but  had  not  rendered  any  final  account  or  been  in  any  manner 
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discharged  by  the  Probate  Court  Oorbett^  one  of  the  execti- 
tors,  died  in  1860. 

After  the  plaintiff  had  rested,  the  defendants  moved  the 
Ck>urt  to  nonsnit  the  plaintiff,  because  the  executor  had  never 
been  finally  discharged  by  the  Probate  Court,  and  an  action 
to  recover  the  demanded  premises  could  only  be  maintained 
by  hiuL 

The  Court  granted  the  motion.    The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Sloan  A  Provmes,  for  the  Appellant,  argued  that  the  will 
of  Jacob  Harmon  took  effect  upon  one  ihoiety  only  of  the 
premises  in  dispute,  and  that  hj  the  death  of  Elenora  the 
other  moiety  descended  to  her  daughter  Mary  Ann,  who  by 
the  inheritance  became  a  tenant  in  common  in  the  property, 
and  that  her  grantee,  the  appellant,  could  maintain  ejectment 
for  the  entire  property.  To  sustain  the  proposition  that  the 
husband  could  only  dispose  of  by  will  an  undivided  half  of 
the  common  property,  they  cited  Beard  v.  Knox,  6  OaL  257; 
Buchanan's  Estate,  8  Cal.  510;  and  PoAfne  v.  Payne,  18  CaL 
301.  They  also  argaed  that  the  decree  of  divorce  took  away 
from  the  husband  the  power  to  dispose  of  more  than  an  undi- 
vided half  of  the  common  properly  by  will  or  otherwise,  and 
that  therefore  the  executors  never  acquired  any  right  to  ooa- 
trol  more  than  an  undivided  one  half  of  the  same. 

Patterson,  Wallace  d  Stow,  for  Bespondents,  argued  that 
the  nonsuit  was  properly  granted,  because  Jacob  Harmon  was 
in  possession  without  title  at  the  time  of  his  death,  and  after 
the  decree  of  divorce  had  been  rendered,  and  left  a  will  which 
appointed  executors  and  was  probated,  and  the  executors 
qualified  and  took  possession,  and  that  Elenora,  the  former 
wife,  took  nothing  on  the  death  of  Jacob  Harmon,  and  there- 
fore her  heir  did  not  inherit  anytliing  except  what  she  acquired 
under  the  will  of  her  f  athec 
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By  the  Court,  Shaftbe,  J.: 

Ejectment  The  plaintiff  was  nonsuited  at  the  trial  on  tiie 
ground  that  the  right  of  acticoi  was  not  in  him,  but  in  Thomas 
Haj^es,  as  surviving  executor  of  J.  B.  Harmon. 

The  evidence  of  the  plaintiff  tended  to  prove  that  the 
demanded  premise  belonged  originally  to  Jacob  Harmon  and 
Elenora,  his  wife,  in  community.  That  on  the  13th  day  of 
September,  1849,  the  wife  brought  suit  against  her  husband 
in  the  Court  of  First  Instance,  praying  for  a  dissolution  of  the 
bonds  of  matrimony  and  for  a  division  of  the  common  prop- 
erty, and  that  such  proceedings  were  had  therein  that  after- 
wards, on  the  24>th  day  of  October,  1849,  a  decree  was 
rendered  divorcing  the  parties  and  directing  an  equal  division 
of  the  common  property.  From  this  decree  Harmon  appealed 
to  the  Supreme  Court,  where  the  judgment  was  in  all  things 
affirmed.  The  case  was  remitted  to  the  District  Court  of  the 
Fourth  Judicial  District,  and  Harmon  having  died  pending  the 
appeal,  leaving  a  will,  in  which  Thomas  Hayes  and  William 
Corbett  were  named  as  executors,  and  letters  testamentaiy 
having  lieen  duly  issued  to  them,  they  were  made  parties 
defendant  in  the  room  of  their  testator;  but  there  was  no 
revival  in  the  names  of  his  two  children,  Jacob  and  Mary  Ann. 
This  was  in  February^  1851,  and  on  the  12th  of  March  fol- 
lowing an  order  or  supplementary  decree  was  entered  direct- 
ing that  the  property  should  be  sold  and  the  proceeds  divided 
between  the  parties.  The  property  was  sold  under  this  order 
on  the  28th  of  March,  1851,  and  Elenora,  then  the  wife  of 
one  Foley,  became  the  purchaser  and  received  a  deed  executed 
to  her  in  the  manner  pointed  out  in  the  decree.  Elenora  died 
intestate  in  1860.  Her  son,  Jacob  Harmon,  Jr.,  died  in  the 
same  year  leaving  neither  wife  nor  descendants,  but  the 
daughter,  Mary  Ann,  survived  hw  mother,  and  on  the  21st 
day  of  May,  1861,  she  conveyed  the  premises  in  question  to 
the  plaintiff.  Harmon  by  his  will  devised  his  estate  in  tbe 
land  to  his  two  children,  two  thirds  to  the  son  and  one  third 
to  the  daughter. 
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The  reiati^lk  of  ktuband  and  wif e,  between  Jacob  and 
Elenora  Harmon,  was  dissolved  by  the  decree  of  October  24, 
1849,  and  the  property  theretofore  held  by  them  in  comjnuzvitjy 
waa,  by  force  of  the  decree  that  it  should  be  equally  divided, 
held  by  them  thereafter  as  tenants  in  common  eo  nomine.  It 
may  be  conceded  for  the  purposes  of  argument  that  the  order 
made  on  the  return  of  the  case  from  the  Supreme  Oourt 
directing  that  the  decree  for  an  equal  division  of  the  property 
should  be  carried  into  effect  by  a  sale  and  division  of  the  pro- 
ceeds, was  irregular  and  void,  still  the  rights  settled  by  the 
judgment  originally  pronounced,  were  not  and  could'  not  have 
been  affected  by  an  abortive  order  which  bore  upon  nothing, 
by  its  terms,  exeept  the  miode  and  manner  in  which  those 
rights  were  to  be  mjct  or  provided  for.  If  the  order  was  a 
nullity,  then  the  case  is,  as  it  would  have  been,  if  the  ordcir 
had  not  been  made,  and  if  it  had  not  been  made  the  parties 
would,  without  doubt^  have  stood  as  tenants  in  common  on 
the  face  of  the  decree. 

One  undivided  half  of  the  premises  descended  to  Mary  Ann, 
the  daughter  of  Mrs.  Harmon,  on  the  decease  of  the  mother  in 
1860,  and  her  title  and  right  of  entry  passed  to  the  plaintiff 
by  the  deed  of  May,  1861.  The  executor  of  a  tenant  in  com- 
mon has  no  right  to  exclude  a  surviving  co-tenant  from  the 
common  lands,  and  an  action  of  ejectment  can  be  maintained 
by  either  against  intruders,  or  they  may  sue  jointly  at  their 
election.     (Acts  1857,  p.  62.) 

Judgment  reversed  and  new  trial  ordered. 


THE  PEOPLE  OF  THE  STATE  OF  CALIFORNTA  ex 
rel.  THE  BOARD  OF  STATE  HARBOR  COMMIS- 
SIONERS V.  THE  BROADWAY  WHARF  COMPANY. 

Common  CoujrciL  of  Sah  Pa^-Ncisco  —  Its  Sali  of  Citt  Prowt. —  The  Act 
of  April  15th.  1850,  Incorporating  the  City  of  San  Francisco,  did  not  confer 
upon  the  Common  Council  of  that  city  the  power  to  create  by  ordinance^a 
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nnUnv  Fimd  t»  pay  the  IndeMadMW  of  th«  ett7.  nor  did  it  coafer  vpoi  nid 
Oommon  Council  the  poirer  to  eoBV«j»  bf  ordlaaac^  Ike  dtj  front  «r 
wharves  in  the  harbor  to  mid  Board. 

Mmmmb  AMD  Lnaaa  or  Whaktm  iv  Sah  Fbavcibco  nr  1851. —  TIm  cobyc^ 
aaco  made  by  the  Commoo  Oouaell  ai  Baa  ftaadaeo,  by  ordinaaee  ef  Ancoat 
28d,  1860,  to  the  Board  of  Oomniiaaionexa  d  tht  Sinking  Fond,  of  Broadway 
Wharf,  waa  Toid  for  want  of  power,  and  the  leaae  of  the  wlurf  to  Prandi 
Salmon  by  aald  Board  on  the  18th  of  Febroary,  1851,  waa  also  void  for  tlie 
aame  reason*  aa  waa  also  the  conveyance  of  said  what^  made  by  said  Beaid 
of  Gommissloners  on  the  24th  of  May,  1851,  to  the  Ooiamlsstoafrs  of  the 
Funded  Debt,  created  by  the  Act  of  May  1st,  1851. 

Caaas  AmuusD.-^  Smith  ▼.  Morte,  2  Cal.  524,  and  He^drnfeldi  t.  HUoheodt, 
16  Cal.  614,  as  to  the  power  of  the  Board  of  Commlasioners  of  the  Staildac 
Fond  of  San  Francisco,  created  by  aa  ordinance  of  the  Common  Oooael 
Ao^nst  28d,  1850,  to  conyey  the  wharrea  or  city  front  of  said  city. 

CMriTBMATioir  or  Void  Iaasb. —  The  confirmation  by  the  Legislature  of  a 
lease  of  a  whaxf,  the  property  of  the  State,  void  becaose  made  by  a  Board  ef 
Commiasioners  who  had  no  power  to  make  it,  only  Testa  in  tbe  leasee  tlie 
estate  attempted  to  be  created  l>y  the  leaae. 

VoiTDiNO  Act  or  Sav  FkAiccxsGO  or  1861. —  The  Act  of  May  1st,  1851,  ti 
foad  the  floatlas  debt  of  Ban  Frandaeo,  and  creatinip  a  Board  of  Oomnis- 
sioners  of  the  Funded  Debt,  did  not  rest  in  said  Board  the  title  to  any  whatf 
in  San  Francisco  which  belonged  to  tlie  State. 

eONSTBDcnoM  OF  Law8  UPON  8AMB  SuBJacT. —  I^egliAatiTe  Acts  passed  at  dif- 
ferent times  upon  the  aame  aobjeet  matter  are  la  parC  Molerla*  aad  most  be 
read  together. 

ImntBST  OF  Saw  Fbancisco  nr  thb  WHABvaa. —  The  ehariera  of  San  Fran- 
cisco of  1850  and  1851,  by  which  the  power  was  conferred  on  the  Mayor  and 
Common  Council  **  to  erect,  repair,  and  regulate  public  wharres  and  docks, 
and  to  regulate  the  erection  and  repair  of  private  wharres,  and  to  fix  the 
rates  of  wharfage  thereat,"  did  not  yest  in  the  dty  any  proprietary  Interest 
in  the  wharyea. 

XMBT    of    SAN    FBANCIBCO    TO    WHABTB8    ONDBB    ACT    Or    MAT    1,    1861. —  The 

Act  of  the  1st  of  May,  1851,  authorising  the  City  of  San  Francisco  "  to  eoa- 
struct  wharres  at  the  ends  <^  all  the  streets  which  terminate  on  the  bey," 
etc.,  and  extend  the  streets  six  hundred  feet  into  the  bay,  did  not  relinqulih 
to  the  City  of  San  Frandaeo  a  proprietary  interest  in  the  wharres  built  ea 
the  streets  outside  the  beach  and  water  lot  line. 

laTBBBST    OF    COMICISSIONXRS    OF    FUNDSO    DBBT    IN    WHABTB8    AT    SAN    FtLkS' 

CISCO.—  The  14th  section  of  Article  III  of  the  Act  of  April  15th,  1851,  In- 
corporating San  Francisco,  taken  In  connecQon  with  the  Act  of  May  let, 
1851,  funding  the  floating  debt  of  said  city,  did  not  glye  the  Commlsslonen 
of  the  Funded  Debt  of  said  city  any  control  oyer  or  interest  In  the  pufalk 
wharyea  In  the  streets  extending  beyond  the  water  front,  or  their  reyenuei. 

Lbasb  of  BBOADWiT  Wrasf  IN  San  Fbamcisco. —  The  lease  of  Broadway 
Wharf  in  San  Francisco,  made  by  the  Commiasioners  of  the  Funded  Debt  of 
Sl(h  Francisco  on  the  81st  of  January,  1861,  was  not  yalld.  and  did  not 
confer  upon  the  lessees  any  right  to  the  same  as  against  the  State. 

^TATCTB  or  Limitations. —  A  defendant  who  desires  to  ayail  himself  of  the 
Statate  of  Umitetioaa  aa  a  bar  to  the  actioa,  Miat  plsad  tha  atatnta.  A 
telhire  to  plead  It  la  a  waiyir  a<  the  saoM. 
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Afpxai.  from  the  Distriot  Courts  Fourth  Judicial  Difltrict, 
City  and  County  of  San  Frandico. 

The  plaintiff  recovered  judgment  in  the  Court  below,  and 
-the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

/•  P.  Hoge,  and  Dehs  Lake,  for  Appellants. 

Edward  Tompkins,  and  /.  (?.  licCtdlough,  Attomey-Oen^rkl, 
for  Beapondent 

By  the  Courts  SAirDBBsoN,  J. 

This  is  an  action  to  recover  possession  of  Broadway 
Wharf  in  the  City  and  County  of  San  Francisco.  A  recov- 
ery was  had  in  the  Court  below  and  the  defendant  appeals. 

The  alleged  right  to  the  possession^  on  the  part  of  the  State 
Harbor  Commissioners,  is  founded  upon  an  Act  of  the  Legis- 
lature of  the  24th  of  April,  1863,  to  provide  for  the  improve- 
ment and  protection  of  the  wharves,  docks  and  water  front  of 
the  City  and  County  of  San  Francisco.  By  that  Act  the 
Board  of  State  Harbor  Commissioners  was  created  and  they 
were  directed  and  empowered  to  take  possession  of  the  water 
fronts  from  the  line  established  by  the  Act  of  the  26th  of 
March,  1851,  to  the  distance  of  six  hundred  feet  into  the  bay, 
together  vrith  all  the  improvements,  rights,  privileges,  fran* 
.  ehisee,  easements  and  appurtenances  connected  therewith, 
except  such  portions  as  were  then  held  under  valid  leases. 
(Statutes  1863,  p.  406.) 

The  right  to  the  possession  on  the  part  of  the  defendant  is 
founded  upon  a  lease  made  by  the  Commissioners  of  the 
Funded  Debt  of  the  City  of  San  Francisco,  on  the  31st  day 
of  January,  1861,  and  which  will  not  expire  until  the  Ist  day 
of  May,  1871.  Whether  this  is  a  valid  lease  or  not,  is  the 
ultimate  question. 

A  decision  of  this  question  involves  the  construction  of  a 
number  of  statutes  passed  by  tho  Legislature^  chiefly  at  its 
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session  in  1861,  which  do  not  seem  to  have  been  dictated  b^ 
a  policy  altogether  consistent;  and  a  brief  history  of  these 
Acts  and  the  circumstances  under  which  they  were  passed  is 
deemed  essential  to  a  proper  understanding  of  the  question. 

Prior  to  the  adoption  of  the  State  government,  the  ofScen 
of  the  cily  government  of  San  Francisco  assumed,  to  some 
extent,  governmental  functions  in  relation  to  the  water  front, 
and  undertook  to  provide  for  the  erecticm  aiid  management  of 
wharves,  docks  and  piers. 

On  the  16th  of  April,  1850,  the  city  was  incorporated,  and 
among  the  powers  conferred  upon  the  Mayor  and  Common 
Council  was  the  power  "to  erect,  repair  and  regulate  public 
wharves  and  docks;  to  regulate  the  erec^pn  and  repair  of 
private  wharves  and  to  fix  the  rate  of  wharfage  thereat*^ 
(Statutes  1860,  p.  227.) 

On  the  23d  of  August,  1850,  an  ordinance  was  passed  by 
the  Common  Council  by  which  the  city  undertook  to  proride 
a  Sinking  Fund  for  the  payment  of  its  e!risting  indebtedness, 
and  to  create  a  Board  of  officers  to  administer  the  fund  under 
the  style  of  the  Board  of  Conmiissioners  of  th&  Sinking  Fund. 
In  furtherance  of  this  object,  the  dly,  bj  ordinance,  caused  a 
conveyance  of  certain  city  property  to  be  made  to  the  Com-) 
missioners,  to  be  held  by  them  in  trust  for  the  purposes  afore- 
said. Assuming  to  be  the  owner  of  certain  wharves  known 
as  the  Taylor  Street,  Broadway,  Central,  Pacific  Street  and 
Market  Street  Wharves,  the  city  caused  them  to  be  included 
in  the  conveyance. 

On  the  13th  of  February,  1851,  the  Commissioners  of  the 
Sinking  Fund  entered  into  a  contract  of  lease  with  one  Fran- 
cis Salmon,  by  which  they  undertook  to  lease  to  him  the 
Broadway  Wharf  for  a  term  of  seven  years,  with  the  right  to 
extend  the  same  to  a  point  not  exceeding  five  hundred  feet 
beyond  the  eastern  line  of  Front  street  This  contract  was 
subsequently  confirmed  by  an  Act  of  the  Legislature  passed 
on  the  1st  of  May,  1851  (Statutes  1851,  p.  813),  and  there- 
after on  the  9th  of  Time,  1851,  Salmon  assigned  to  the  defend- 
ant, the  Broadway  Wharf  Company. 
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On  the  26th  of  Mardi,  1851,  ^^  An  Ajot  to  provide  for  the 
disposition  of  certain  propeifty  belonging  to  the  State  of 
California" — commonly  called  the  Beach  and  Water  Lot 
Act  —  was  passed,  by  which  certain  property  of  the  State 
therein  described  was  granted  to  the  city  for  the  term  of 
ninety-nine  years,  npon  certain  conditions.  The  last  section 
of  this  Act  provided  that  nothing  therein  contained  should 
be  construed  as  a  surrender  by  the  State  of  her  right  to 
regulate  the  construction  of  whanree  or  other  improvements^ 
0o  that  they  should  not  interfere  with  the  shipping  and 
commercial  interests  of  the  bay  and  harbor  of  San  Francisco. 
(Statutes  1851,  p.  307.) 

On  the  15th  of  April,  1851,  the  city  was  reincorporated. 
(Statutes  1851,  p.  857.)  The  same  power  over  wharves 
which  was  conferred  by  the  first  charter  was  continued  in  the 
second;  and  it  was  further  provided  that  all  money  received 
by  the  city  from :  First  —  the  net  proceeds  of  all  sales  of  real 
estate;  seccmd-^die  net  proceeds  of  all  bonds  and  mortgages 
payable  to  the  city;  third  —  for  the  occupation  of  private 
wharves,  basins  and  piers ;  fourth  —  for  wharfage,  rents  and 
tolls,  should  continue  to  constitute  a  sinking  fund  for  the  pay- 
ment of  the  existing  city  indebtedness,  and  should  not  be 
expended  for  any  other  purpose.  (Sec.  14,  Art  III.)  And  in 
this  connection  it  was  further  provided  that  the  Common 
Gonncil  shonld,  at  an  early  day,  take  steps  to  fund  by  ordi- 
nance the  existing  ^bt  of  the  city  (Sec.  16,  Art.  Ill) ;  and 
the  Commissioners  of  the  Sinking  Fund  were  prohibited  from 
permanently  disposing  of  any  property  in  tiieir  possession 
belonging  to  the  city  by  sale,  lease  or  otherwise,  and  required 
to  reconvey  and  deliver  to  the  city  before  the  tenth  of  the 
ensuing  May  all  property,  titles,  rights  and  interests  belongs 
ing  to  the  city.     (Sec.  17,  Art  III.) 

On  the  Ist  of  May,  1851/  "  An  Act  in  relation  to  the  City 
of  San  Francisco"  (Statutes  1851,  p.  811)  was  passed,  by 
which  the  city  was  authorized  and  empowered  to  construct 
wiiarves  at  the  ends  of  all  the  streets  which  terminate  on  the 
bay  by  extending  the  streets  into  the  bay  not  exceeding  six 


88  Fbopud  v.  Bboidwat  Whjjef  Oa       £Siip.Ct 


OplatoB  «<  the  Omrt — Sandenoa,  J. 


hmidred  feet  beyond. the  water  line  as  established  by  the  Act 
of  the  26th  of  March,  1861,  and  to  prescribe  the  rates  of 
wharfage.  By  tho  second  section  of  diis  Act  certain  beadb 
and  water  lot  property  was  relinqnished  upon  certain  condi- 
tions to  the  cily. 

On  the  same  day  an  Act  to  fnnd  the  floating  debt  of  ^ 
city  and  provide  for  its  payment  was  passed,  by  which  the 
present  Board  of  Oommissioners  of  the  Fnnded  Debt  of  the 
City  of  San  Francisco  was  created.  By  this  Act  the  seven- 
teenth section  of  Article  III  of  the  Act  of  the  16th  of  April, 
1861,  reincorporating  the  dty  whudi  directed  the  Commis- 
sioners of  the  Sinking  Fmid  to  reoonvey  to  the  city  was 
repealed,  and  they  were  required  to  convey  to  the  Gomnus- 
sioners  of  the  Funded  Debt,  '^  all  the  property,  and  all  Ae 
rights,  titles  and  interests  in  property  belonging  to  oaid  aty; 
and  to  pay  over  into  the  hands  of  said  Cammissian^rs  any 
funds,  notes,  securities  or  other  assets  belonging  to  said  dtj 
which  they  had  received  by  virtue  of  the  Third  Artiole  of  the 
city  charter  of  the  16th  of  April,  1851 ;  and  thereafter,  in  the 
same  section,  the  Commissioners  of  the  Funded  Debt  tie 
authorized,  at  such  time  and  place  as  in  their  judgment  the 
interest  of  the  city  may  require,  to  expose  at  such  public  sale,  or 
to  lease  the  property  to  be  conveyed  to  them,  and  to  apply 
the  proceeds  of  such  sales  or  leases  to  the  liquidation  of  the 
floating  debt  of  the  city.  The  thirteenth  section  of  Article 
III  of  the  city  charter  of  1651,  which  required  the  Common 
Council,  at  an  early  day,  to  take  steps  to  fund  by  ordinance 
the  floating  debt  of  the  city  was  also  repealed.  (Statutes  of 
1851,  p.  387.) 

On  the  24th  of  May,  1861,  the  Oommissioners  of  the  Sink- 
ing Fund  conveyed  to  the  Commissioners  of  the  Funded  Dd>t, 
and  included  in  their  conveyance  the  five  wharves  hereinbefore 
menticmed. 

On  the  3l8t  day  of  December,  1866,  the  Conunissionen  of 
the  Funded  Debt  leased  Broadway  Wharf  to  the  defoidsm 
for  the  term  of  seven  years,  and  subsequently,  on  the  31st  dav 
of  January,  1861,  gave  a  further  lease,  whidi  will  not  expire 


Oct,  1866.]    PsoPLs  V.  Bboadwat  Whabf  Co.  3J^ 

Opinion  of  th€  Court  —  Sandenon,  J. 

until  the  let  day  of  Hay,  1871.  By  their  leases  the  Commia- 
BionerB  only  undertook  to  lease  whatever  interest  they  had  in 
the  premises,  without  any  warranty  of  guaranty  whatever, 
and  without  any  covenant  for  quiet  enjoyment,  thus  showing 
a  want  of  faith  on  their  part  in  the  validity  of  the  transaction. 

Commissioners  of  Sinking   Fund  had  no   power  to   convey 
wharves  in  San  Francisco. 

Parts  of  the  foregoing  account  have  but  little  to  do  with 
the  question  before  us,  and  have  been  given  mainly  as  con- 
tributing to  historical  completaiera  and  as  exhibiting  all  the 
conditions  in  view  of  which  the  Legislature  may  be  presumed 
to  have  acted.  This  is  true  of  the  city  ordinances  relating  to 
the  Commissioners  of  the  Sinking  Fund,  the  conveyance  from 
the  city  to  them,  and  from  them  to  the  Commissioners  of  the 
Funded  Debt,  the  lease  to  Salmon,  the  Act  of  the  Legislature 
confirming  i1^  and  his  assignment  to  the  defendants;  for  the 
ordinance  creating  the  Commissioners  of  the  Sinking  Fund, 
and  the  deed  from  the  city  to  them,  were  both  null  and  void 
for  the  want  of  power  in  the  city,  {Smith  v.  Morse,  2  Cal.  524 ; 
Eeydenfeldt  v.  Hitchcock,  15  Cal.  514,)  so  no  effect  was 
thereby  produced  upon  the  title  to  any  part  of  the  city  front. 
And  the  same  is  true  of  the  deed  from  the  Commissioners  of  the 
Sinking  Fund  to  the  Commissioners  of  the  Funded  Debt,  by 
itself  considered,  for  having  taken  nothing  by  the  deed  from 
the  city,  the  former  had  nothing  to  convey  to  the  latter;  so 
whatever  the  latter  took  they  took  by  force  of  the  Funding 
Act,  and  hence  neither  the  deed  from  the  city  to  the  Commis- 
sioners of  the  Sinking  Fund,  nor  the  deed  from  the  latter  to 
the  Commissioners  of  the  Funded  Debt,  served  any  useful  pur- 
pose except  to  point  out  what  particular  property  belonging 
to  the  city  was  intended  to  be  conveyed  to  the  Commissioners 
of  the  Funded  Debt  by  the  Funding  Act 

Confirmation  of  Broadway  Wharf  lease. 
So  with  the  Salmon  lease.    It  was  void  until  confirmed  by 
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the  Legislature^  because  the  Board  of  Commissioners  of  the 
Sinking  Fund  was  a  void  Board,  and  the  Act  confirming  it 
had  no  further  effect  than  to  confirm  it  according  to  its  terms, 
and  by  its  terms  it  was  to  expire  at  the  end  of  seven  years. 
So  at  the  end  of  that  time  the  Broadway  Wharf,  in  respect  to 
title,  reverted  to  its  former  condition,  so  far  as  affected  by  the 
lease  or  the  confirmatory  Act  By  the  Act  the  State  made 
the  contract  her  own,  and  vested  in  Salmon  and  his  assigns 
the  estate  thereby  attempted  to  be  created,  but  vested  in  them 
no  other  or  greater  estate,  and  vested  no  estate  whatever  in  the 
city  or  any  one  else. 

So,  for  all  the  purposes  of  final  judgment,  the  several  mat- 
ters referred  to  in  this  connection  may  be  discarded  as  having 
no  controlling  effect,  leaving  the  case  to  stand  upon  the  ci^ 
charters  of  1850  and  1851,  the  Beach  and  Water  Lot  Act,  the 
Act  in  relation  to  the  erection  of  wharves  at  the  ends  of  all 
the  streets  by  extending  the  streets  into  the  bay,  and  the  Fund- 
ing Act.  It  is  upon  them  that  the  strain  comes,  and  it  is 
from  them  that  the  validity  of  the  title  of  the  defendant's 
lessors  to  the  property  in  question  is  to  be  ascertained. 

Where  so  much  legislation  is  invoked  for  the  purpose  of 
establishing  a  grant  by  the  State,  one  instinctively  suspects 
that  the  alleged  grant  rests  upon  a  slender  foundation,  or  lies 
in  inference  rather  than  direct  expression.  If  the  State  has 
relinquished  to  the  city,  or  the  Commissioners  of  the  Funded 
Debt,  property  of  so  much  commercial  value,  and  so  deserving 
of  the  fostering  care  of  the  Government,  as  the  water  front  of 
the  City  of  San  Francisco,  we  might  reasonably  expect  to 
find  the  act  authenticated,'  in  view  of  the  mode  uniformly 
adopted  in  such  cases,  by  some  well  defined  and  formal  grant 
about  which  there  could  be  no  misapprehension;  but  the  most 
cursory  glance,  at  the  various  Acts  relied  upon  for  the  pur- 
pose of  establishing  a  grant  in  the  present  case,  shows  that  such 
is  not  the  fact 

Funding  Act* 
We  have  already  quoted  from  the  Funding  Act  all  thit  i» 
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material  to  the  present  purpose,:  and  it  need  not  be  repeated. 
It  is  clear  that  no  interest  passed  thereby  directly  from  the 
State  to  the  Commissioners  of  the  Fimded  Debt  The  Act  is 
cautiously  worded  and  the  property  thereby  intended  is 
guardedly  described  throughout  as  "belonging  to  the  city/' 
In  view  of  this  description  no  property  then  belonging  to  the 
State  can  be  regarded  as  having  passed  by  force  of  the  Act, 
For  the  purposes  of  the  Act  the  Legislature  assumed  that  the 
Commissioners  of  the  Sinking  Fund  were  in  the  possession  of 
certain  property  "belonging  to  the  city/*  This  properly  the 
Legislature  directed  them  to  convey  to  the  Commissioners  of 
the  Fimded  Debt;  but  they  were  not  directed  to  convey  any 
property  which  did  not  respond  to  that  call,  and  if  they  under^ 
took  to  do  90  their  act  was  so  far  altogether  nugatory.  If, 
then,  the  Conmnssioners  of  the  Funded  Debt  became  vested 
with  the  title  to  the  wharf  property  described  in  the  deed  to 
them  for  the  purposes  of  their  trust,  they  did  so  because  at 
that  time  the  property  in  question  belonged  to  the  city  and 
not  to  the  State.  Whether  it  did  or  not  depends  upon  the 
construction  of  the  other  Acts  already  named.  Those  Acts, 
so  far  as  they  touch  upon  the  subject  in  hand,  are  m  pari 
materia,  and  must  be  read  together. 

City  cTiarters  of  1850  aaid  1851. 

The  language  of  the  city  charters,  by  which  it  is  claimed 
that  the  State  has  relinquished  the  property  in  question  to 
the  city,  is  found  in  those  parts  of  the  charters  which  are 
devoted  to  a  specification  in  detail  of  the  several  powers  which 
are  to  be  conferred  upon  the  city  government.  The  sections 
which  contain  this  language  start  off  in  the  usual  and  ordinary 
forms  approved  in  such  cases:  "The  Common  Conncil  shall 
have  power  within  the  city  to  pass  all  proper  and  necessary 
laws  for  the  regulation  and  improvement,''  etc.  Then  follows 
an  enumeration  of  the  various  subjects  of  municipal  legisla- 
tion, including  the  erection  and  repair  of  wharves^  jdocks  and 
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piers,  which  are  mentioned  in  the  same  breath  and  with  as 
little  emphasis  as  streets,  roads,  bridges,  fences,  alleys  and 
sewers;  all  of  which  are  put  upon  the  same  level  with 
wharves,  and  the  power  over  each  is  not  different,  but  is  of 
the  same  municipal  complexion.  Obviously  this  is  not  the 
language  of  a  grant  of  a  proprietary  interest  in  property.  It 
is  but  a  grant  of  power  to  pass  all  proper  and  necessaiy  laws 
for  the  r^ulation  of  such  matters  as  ordinarily  fall  within  the 
jurisdiction  of  municipal  bodies.  It  is  a  grant  of  municipal 
power  only,  and  thereby  the  city  acquired  no  proprietaiy 
rights  which  she  would  not  have  otherwise  possessed.  Under 
this  power  to  erect  and  repair  wharves  and  to  &c  the  rates  of 
wharfage,  she  was  undoubtedly  enabled  to  take  the  revenues 
to  be  derived  therefrom,  but  she  took  them  upon  predselj 
the  same  terms  vLpon  which  she  took  those  derived  from  prop- 
erty and  license  taxes,  without  any  interest  in  the  property 
taxed  or  the  business  Licensed,  and  enjoyed  them,  as  she  enjoyed 
the  latter,  at  the  will  and  pleasure  of  the  State.  This  power 
was  purely  governmental.  The  Legislature  possessed  it,  bat 
saw  proper  not  to  exercise  it  for  a  time  directly  through  its 
own  immediate  legislative  department,  but  to  do  so  mediately 
through  the  legislative  body  of  the  subordinate  local  govern- 
ment. The  State  could  have  exercised  this  power  in  either 
mode,  and  she  saw  proper  to  adopt  the  latter. 

Act  extending  streets  into  ike  bay. 

The  same  is  true  of  the  Act  relating  to  the  extension  of  die 
streets  into  the  bay,  by  the  construction  of  wharves.  That 
it  was  not  intended  by  the  language  there  used  to  relinquirii 
to  the  city  a  proprietary  interest  in  the  property  of  the  State 
lying  outside  of  the  beach  and  water  lot  line,  aside  from  tie 
obvious  scope  of  the  language  itself,  is  made  still  more  appar- 
ent by  contrasting  it  with  that  used  in  the  next  section  which 
relates  to  the  beach  and  water  lot  property.  There  the  lan- 
guage is:  "  The  ri^ht  of  the  State  to  the  beach  and  water  lot 
property  in  the  City  of  San  Francasoo  is  hereby  relinquished 
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to  said  city/'  ^hich  is  of  a  very  different  import  The  latter 
18  a  grant  of  the  State's  proprietary  interest  in  the  properly ; 
while  the  former  is  but  the  delegation  of  mnnicipal  power 
over  the  subject  of  precisely  the  same  legal  complexion  as 
that  given  in  the  city  charters  already  considered  and  in  the 
subsequent  charters  of  1855  and  1856. 

If  further  testimony  as  to  what  the  Legislature  intended  by 
the  language  so  far  considered  be  required,  it  may  be  found  in 
the  express  declaration  of  that  body,  contained  in  the  last 
section  of  the  Beach  and  Water  Lot  Act,  which  proceeds 
upon  the  theory  that  up  to  that  time,  in  the  judgment  of  the 
Legislature,  they  had  not  relinquished  the  title  of  the  State  to 
the  city.  That  the  title  was  still  in  the  State,  notwithstand- 
ing the  dty  charter  of  1850,  is  there  clearly  assumed,  if  not 
declared,  and  the  charter  of  1851  certainly  conferred  no 
greater  ri^ts  than  that  of  1850. 

Commissionsra  of  Funded  Debt. 

We  now  come  to  the  fourteenth  section  of  Article  III  of 
the  city  charter  of  1851  which  is  relied  on  as  vesting  in  tho 
city,  and,  subsequently,  imder  the  operation  of  the  Funding 
Act,  in  the  Commissioners  of  the  Funded  Debt,  a  right  to  the 
revenues  to  be  derived  from  th^  wharves,  at  least  until  the 
object  of  the  trust  should  be  in  all  respects  accomplished.  It 
provides  that  all  money  to  be  received  by  the  city  from  cer- 
tain sources  which  are  named,  including  wharfage,  rents  and 
tolls,  shall  continue  to  constitute  a  Sinking  Fund  for  the 
liquidation  of  the  city  debt,  and  shall  be  used  for  no  other 
purpose. 

At  the  time  the  legislative  mind  was  at  work  upon  the 
charter  of  1851  it  was  obviously  intended  to  confer  upon  the 
city  government  the  power  which  the  city  had  attempted  to 
exercise  under  the  charter  of  1850,  when  it  undertook  to 
ereate  a  Sinking  Fund  by  the  ordinance  of  the  23d  of  August 
4if  that  year.  The  Legislature  then  recognized,  at  least,  the  de 
fado  eodstence  of  such  a  fund,  and  provided  that  all  money 
to  be  received  from  certain  sources  should  continue  to  go  Into 
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that  fund;  and  thereafter,  in  the  next  section,  directed  the 
Common  Council  to  take  steps  at  an  early  day  to  fund  the 
debt  of  the  city;  and  in  the  second  succeeding  section  pro- 
hibited the  Commissioners  of  the  Sinking  Fund  from  making 
any  further  disposition,  by  sale,  lease,  or  otherwise,  of  tie 
property  belonging  to  the  city  and  assumed  to  be  in  thor 
possession,  and  required  them  to  reconvey  the  same  to  the 
city  on  or  before  a  certain  day.  From  all  this  it  is  dear  that 
at  that  time  the  Legislature  intended  to  vest  the  city  with 
power  to  fund  her  debt  in  her  own  way,  and  to  endow  her 
with  the  management  and  control  of  the  wharves  and  their 
revenues,  for  the  purpose  of  paying  the  debt,  without  how- 
ever, vesting  in  her  any  proprietary  interest  in  the  wharves 
or  the  power  to  erect  them  in  such  a  manner  as  to  interfere 
with  the  shipping  or  commercial  interests  of  the  harbor, 
which  the  city  was  bound  to  respect  under  the  provisions  and 
conditions  of  the  Beach  and  Water  Lot  Act  Had  this 
scheme  been  finally  adopted  it  may  be  conceded  that  the  city 
would  thereby  have  become  entitled  to  the  management  and 
control  of  the  wharves  with  a  view  to  the  enjoyment  of  their 
revenues  until  the  Act  was  repealed  or  the  funded  debt  paid; 
or,  at  least,  that  such  creditors  as  might  have  elected  to  fond 
their  claims  would  have  obtained  a  hold  upon  those  revenues 
from  which  they  could  not  have  thereafter  been  released  by 
snj  independent  action  on  the  part  of  the  State  until  suck 
claims  had  been  fully  paid.  But  this  scheme  was  not  finally 
adopted;  on  the  contrary,  it  was  abandoned,  and  another 
which  was  on  foot  at  the  time,  but  of  an  entirely  different 
character,  and  which  found  expression  in  the  Funding  Act, 
was  adopted  in  its  stead.  Instead  of  allowing  the  city,  as  al 
first  proposed,  to  devise  and  carry  out  a  plan  for  funding  her 
debt,  the  State  took  the  matter  out  of  her  hands  and  unde^ 
took  the  task  directly  by  passing  the  Funding  Act  Thereby 
certain  property  belonging  to  the  city  in  a  proprietary  sense, 
and  only  such,  as  we  think  we  have  already  shown,  was  set 
apart  as  a  fund  with  which  to  liquidate  the  city  debt,  and  in 
case  of  a  deficit  the  Commissioners  appointed  to  take  charge 
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of  the  matter  were  authorized  to  draw  on  the  city  for  aa 
amount  sufficient  to  pay  interest  and  supply  the  further  sum 
of  &fty  thousand  dollais  annually,  as  a  Sinking  Fund  for  the 
redemption  of  the  city  stock  which  they  were  authorized  to 
issue  to  the  creditors  of  the  dty  in  exchange  for  their  plaints. 
Bnt  neither  the  wharves  nor  wharfage  was  so  set  apart  or 
vested  in  the  Fund  Commissioners,  nor  the  power  over  this 
same  which  the  city  acquired  by  her  charters. 

What  would  have  been  the  result  had  the  city  undertaken 
to  improve  the  water  front  and  cause  wharves  to  be  erected, 
and  for  that  purpose  had  entered  into  contracts  of  the  charac- 
ter of  that  made  by  the  Commissioners  of  the  Sinking  Fimd 
with  Salmon,  or  of  the  present  contract  by  the  Commissioners 
of  the  Funded  Debt  with  defendant,  it  is  idle  to  inquire.  It 
may  be  conceded  that  the  contractors  with  the  city  would 
have  acquired  by  such  contracts  rights  which  the  State  could 
not  have  impaired.  Upon  that  score  it  is  sufficient  to  say  that 
the  city  never  underto(^  to  exercise  the  power  which  she  pos- 
sessed, although  it  was  continued  to  her  by  the  charters  of 
1866  and  1866  in  precisely  the  same  language,  and  was  an 
existing  power  until  liie  passage  of  the  Act  of  1863,  by  which 
the  State  resumed  the  power  and  undertook  the  improvement 
of  the  harbor  through  the  instrumentality  of  the  Board  of 
State  Harbor  Commissioners.  The  city  could  not  transfer  its 
merely  governmental  powers  to  the  Commissioners  of  the 
Funded  Debt,  and,  if  it  could,  it  has  never  attempted  to  do 
so.  The  power  to  anthorize  the  construction  of  wharves  and 
to  lease  and  dispose  of  them  was  not  vested  in  the  Commis- 
sioners of  the  Funded  Debt 

It  results  that  the  Commissioners  of  the  Funded  Debt  never 
acquired  any  control  over  or  interest  in  the  Broadway  Wharf 
or  its  revenues,  and  that  the  lease  under  which  the  defendant 
now  holds  it  is  not  valid  within  the  meaning  of  the  Act  of 
186& 

Statute  of  Limitations. 

The  point  fcmnded  upon  the  Statute  of  Limitations  eomes 
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too  late.  If,  in  any  events  the  bur  of  the  statute  was  ayafla- 
ble,  it  should  have  been  taken  advantage  of  bj  demumr  or 
answer.  (Brown  ▼.  Martin,  25  Cal.  82.)  This  was  not  done^ 
and  it  is  too  late  to  seek  its  shelter  for  the  first  time  in  tiiis 
Court  In  both  of  the  cases  cited  by  oounsely  (People  ▼.  Van 
Rensselaer,  9  K  Y.  318,  and  People  r.  Trinity  Chwtk^  SS  N. 
Y.  46,)  the  statute  was  pleaded. 
Judgment  affirmed. 


CHARLES  C.   WHEELER  v.  SAN  FRANCISCO  ANT> 
ALAMEDA  RAILROAD  COMPANY. 


Sailboao  COMPAxias.—  Incorporateil  T«Uro«d  comptntoi  asy  watitt  to  mnj 

passengers  and  freight  bejond  their  own  routes. 

OOMTBACTS    OF    BAILBOAD    COMPANIBS    A8    COMMON    Casubui. —  BallffMid    eSB- 

panles,  as  common  carriers,  maj  make  mild  contracts  to  carry  passtaggri 
or  freight  beyond  the  limits  of  their  own  road,  althcc  bf  land  or  w«tsr,  and 
thus  become  liable  for  the  acts  and  neglects  of  other  carrloni  la  ■•  ssbs» 
nnder  their  control. 

Kin-BOAn  COMPANY  A  OoKKON  Caotiw. — 12  «  lallroad  company  hoMa  Hstlf 
oQt  as  a  common  carrier  to  a  point  beyond  tho  termination  of  Its  road,  ttea 
It  is  a  common  carrier  for  the  whole  distance,  and  If  It  professes  to  contract 
and  does  contract  with  and  carry  persons  generally  the  entire  distance^  It 
must  trent  aU  alike,  and  contract  with  and  carry  all  who  apply.  This 
principle  applies  to  the  carriage  of  goods  aa  well  as  pasaengera 

Baxlroads  mat  Own  Steamboats. —  Railroad  companies  have  the  right  to 
own  and  control  steamboats  for  the  parpose  of  transporting  their  freight 
and  passengers  across  nayigable  waters  on  the  line  and  constltoting  a  part 
of  their  routes,  and  those  lying  at  the  end  of  their  roadsi  aeparattng  tihesi 
from  the  ostensible  and  substantial  termini  of  their  routes. 

Duty  of  Railboad  Companibs  to  usb  Au.  PaBsoNS  ALiaa — If  a  railroad 
company  holds  Itself  out  aa  a  common  carrier  of  paasengers  by  steamboat, 
across  a  nayigable  bay  at  Uie  end  of  its  route,  and  doea  contract  generally 
with  persons  to  convey  them  over  its  road  and  acrosa  the  bay,  then  it  Is  its 
duty  to  contract  with  and  convey  over  the  road  and  bay  all  persons  wbe 
apply  and  tender  the  usoal  price. 

Appeal  from  the  District  Court^  Third  Judicial  Distrid, 

Alameda  County. 

The  complaint  contained  the  foUofwing  aHegstions  in  addi- 
tion to  those  copied  into  the  opinion: 

That  the  plaintiff  wa8>^  at  the  day  named,  to  wit:  on  or 
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about  the  Slst  day  of  September,  A.  D.  1866,  a  resident  of 
said  County  of  Alameda,  and  doing  business  in  said  Cify  of 
San  Erancisco,  and  theretofore  in  the  habit  and  accustomed  to 
make  trips  babk  and  forth  daily  on  said  railroad  and  steam- 
boat, and  that  on  the  day  last  named  he  entered  the  defend- 
ant's cars  at  a  regular  station  on  said  route,  known  as  the 
''Alameda  Station,''  and  while  said  cars  were  there  on  a  regu- 
lar  trip  for  the  purpose  of  receiving  freight  and  passengers  to 
San  Francisco,  and  that  he  entered  the  cars  in  good  faith  as  a 
passenger,  for  the  purpose  of  being  conveyed  to  said  City  of 
San  Francisco,  in  the  usual  course  of  his  business  in  said  city, 
and  that  he  tendered  the  usual  rates  of  fare  and  offered  to  pay 
the  same,  being  the  same  sum  charged  for  other  passengers,  to 
wit:  the  sum  of  twenty-five  cents,  and  requested  defendant  to 
carry  him  to  San  Francisco  tiB  sudi  passenger.  Yet  said  de- 
fendant, not  regarding  its  duty,  but  intending  to  injure  this 
plaintiff  in  this  behalf,  refused  to  accept  said  fare,  and  that  after 
plaintiff  had  proceeded  on  said  caxa  to  said  steamer,  on  his  jour- 
ney as  aforesaid,  and  while  he  was  on  board  of  said  steamer  as 
such  passaiger,  and  while  he  was  still  yet  ready  to  pay  his  fuU 
fare,  and  while  he  had  fully  conformed  to  all  the  rules  and 
regulations  of  defendant  in  the  premises^  and  was  still  so  con- 
forming and  conducting  himself  in  a  proper  manner,  and  while 
there  was  ample  room  on  board  said  steamer,  and  while  other 
passengers  were  received  as  passengers  on  board  thereof,  said 
defendant,  by  its  agents,  employes  and  servants,  did,  wrongs 
fully,  unlawfully,  and  with  force  and  arms,  and  against  the 
will  of  this  plaintiff,  seize  bold  of  and  expel,  eject  and  remove 
him  from  on  board  of  said  steamer  to  said  wharf,  and  there 
held  and  detained  him  until  said  steamer  left  said  wharf  for 
San  Francisco,  whither  she  proceeded  with  her  freight  and 
passengers^  and  defendant  then  and  there  refused  to  permit 
plaintiff  to  travel  on  said  line. 

The  other  facta  are  stated  in  the  opinion  of  the  Court 

K  D.  Wheeler,  and  B.  A.  Redman,  icft  Appellant 
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The  defendant  was  a  common  carrier  of  freight  and  passenr 
gers  for  hire,  (m  the  railroad  and  steamboat. 

It  is  the  duly  of  cammon  carriers  to  carry  all  paasengen 
who  offer  themselves  and  are  ready  to  pay  for  their  trans- 
portation, and  who  conduct  themselves  with  propriety  and 
decorum.  (Story  on  Bail^  Sec«  590;  and  Zabrishie  ▼.  Cleve- 
land, G.  &  C.  B.  Co.,  23  Howard,  400.) 

The  defendant  had  power  to  contract  to  carry  beyond  the 
terminus  of  its  railroad.  (Bedfield  on  Railways,  284,  289 \ 
Angle  &  Co.  v.  Miee.  and  Mo.  B.  Co.,  9  Iowa,  494;  Schroe- 
der  V.  Httdson  B.  B.  Co.y  5  IDuer  55.)  Aside  from  tiie  adjudged 
cases,  our  statute  seems  to  settle  this  matter.  (See  3d  and  8th 
subdivisions  of  17th  Section  of  Act  concerning  Bailroad  C!om- 
panies,  Laws  1861,  pp.  615,  616.) 

It  may  be  answered  that  defendant  was  incorporated  for 
railroad  purposes.  But  what  are  railroad  purposes  ?  The 
answer  is,  the  carrying  of  freight  and  passengers.  This  was 
the  object  of  the  incorporation;  and  whether  transported 
along  an  iron  bar  or  on  a  boat,  tiie  result  to  the  corporation 
and  to  the  public  is  the  same.  At  all  events,  whether  the 
steamboat  was  necessary  or  convenient  to  the  business  of  the 
defendant,  was  a  matter  in  the  discretion  of  the  directors.  It 
is  manifested,  however,  that  it  was  both  necessary  and  con- 
venient and  dearly  within  the  scope  of  defendant's  businesSi 

8.  M.  Wilson,  tor  Bespondent. 

The  action  is  really  an  action  on  the  case,  and  was  always 
in  that  form  under  tiie  comnion  law  system  of  pleading.  (S 
Chitiys  PI.  360,  and  note  citing  cases;  Jackson  v.  Bogers,  S 
Shower,  327 ;  1  Saund.  312,  a,  note  2,  citing  eases.)  These 
authorities  show  that  this  action  on  the  case  against  the  com- 
mon carrier  is  upon  a  duty  imposed  by  law,  and  that  ^  a  breach 
of  this  duty  is  a  breach  of  tJhe  law,  and  for  this  breadi  an 
action  lies,  founded  on  the  common  law,  which  action  wants 
not  the  aid  of  a  oo^traot  to  support  it.'' 

To  determine  this  case  we  must  see  what  the  defendant  is 
as  averred  in  the  complaint.     From  these  we  learn  that  the 
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defendant  is  a  corporation;  not  only  a  corporation,  bnt  one  of 
a  particular  kind,  organized  and  existing  tinder  a  particular 
law  of  this  State,  entitled  ''An  Act  to  provide  for  the  incor- 
poration of  railroad  companies/'  etc  The  action  here,  then, 
not  being  on  a  contract,  but  (m  a  duty,  th<^  question  occurs 
whether  it  is  the  duty  of  such  a  corporation  to  carry  passen- 
gers by  water  in  a  steamboat  across  the  Bay  of  San  Francisco  t 
We  find  no  such  power  in  the  statuta  But  the  complaint 
avers  that  the  defendant  has  been  carrying  on  the  business  of 
a  common  carrier  by  water  as  well  as  by  land.  But  will  this 
avail  in  the  absence  of  a  contract  and  in  an  action  for  non- 
feasance, merely  upon  the  ground  of  duly?  Is  it  anything 
more  than  tiie  assertion  that  as  you  have  done  this  thing 
before,  you  must  do  it  again!  It  is  not  the  duty  of  a  common 
carrier  to  transport  goods  or  passengers  beyond  his  own  route 
in  the  absence  of  a  special  contract. 

By  the  Court,  Sawysb,  J.: 

This  is  an  action  brought  against  the  defendant  as  a  com- 
mon carrier  of  passengers  ajad  freight^  to  recover  damagea 
sustained  by  plaintiff  in  consequence  of  a  breach  of  duty  on 
the  part  of  defendant  in  refusing  to  carry  the  plaintiff  across 
the  Bay  of  San  Francisco  to  the  City  of  San  Francisco,  from 
the  defendant's  wharf,  at  the  terminus  of  its  railroad,  in  the 
County  of  Alameda,  in  a  steamer  under  the  control  of  defend- 
ant, which  run  regularly  between  the  said  points  in  connection 
witii  the  regular  trains  on  said  railroad.  The  fact  that  said 
defendant  was,  at  the  time,  a  common  carrier  of  passengerf 
and  freight,  for  hire,  over  the  whole  of  said  route,  and  the. 
duty  to  carry,  are  alleged  in  broad  terms.  But  it  is  also 
alleged  that  defendant  is  a  corporation,  organized  and  existing 
xmder  the  statute  of  the  State,  entitled  ''An  Act  to  provide 
for  the  incorporation  of  railroad  companies,  and  the  manage- 
ment of  the  affairs  thereof,  and  other  matters  relating  thereto,'' 
approved  May  20th,  186L 

Vou  XZZL— 4 
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Defendant  having  demurred  to  the  complaint^  on  the  ground 
that  the  facts  stated  are  insufficient  to  constitute  a  cause  of 
action,  the  demurrer  was  sustained,  and  judgment  entered  for 
defendant    Plaintiff  appealed. 

As  we  understand  respondent's  counsel,  it  is  conceded  that 
the  facts,  broadly  stated,  considered  literally  as  they  appear 
upon  the  face  of  the  complaint^  are  sufficient,  as  they  undoubt* 
edly  are;  but,  it  is  claimed  that,  as  the  statute  under  which 
the  corporation  is  formed  appears  on  the  face  of  the  com- 
plaint, and  as  thereby  '^  the  character  of  the  defendant,  and  its 
functions,  and  the  general  scope  of  its  powers,  also  appear, 
the  Court  can  determine,  notwithstanding  the  other  strong 
averments,  whether  the  law  did  impose  the  duty  on  the 
defendant,  and  that  the  other  averments  will  turn  out  to  be 
merely  conclusions  of  law  wrongfully  alleged/' 

The  point  of  the  demurrer  is,  that  the  defendant  is  a  corpo- 
ration for  the  purpose  of  building  and  operating  a  railroad 
only,  with  no  power  or  authority  to  build,  own  or  control  a 
steamboat;  that  the  acts  complained  of  were  committed  on 
the  steamboat  and  not  on  the  railroad;  that  on  that  part  of 
the  line  the  defendant  had  no  power  to  act  or  become  liable 
as  a  common  carrier;  and  that,  as  the  corporation  had  no 
capacity  to  become  a  common  carrier  by  steamboat,  there 
could  be  no  duty  to  carry  the  plaintiff  by  steamboat,  and  con- 
sequently no  breach  of  duty  arising  out  of  the  acts  alleged  in 
the  complaint.  In  short,  that  in  consequence  of  a  want  of 
power  to  become  a  carrier  over  the  part  of  the  route  traversed 
by  steamboat,  the  essential  facts  alleged  are  legally  impossi- 
ble, and  therefore  cannot  constitute  a  cause  of  action.  The 
defendant  is  alleged  to  be  a  common  carrier  of  passengers  and 
freight  over  this  part  of  the  line,  as  well  as  on  the  railroad, 
which  is  only  continued  to  the  wharf  whence  the  steamboat 
starts.  But,  if  by  the  law  of  its  organization  referred  to  in 
the  complaint,  the  defendant  had  no  legal  capacity  to  contract 
to  convey  passengers  across  the  Bay  of  San  Francisco,  from 
the  wharf  of  the  defendant  to  the  City  of  San  Francisco,  th«i 
the   demurrer   was    properly   sustained,   notwithstanding  the 
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KvermeDty  and  this  question  of  power  is  the  only  point  to  be 
determined. 

The  Act  under  which  defendant  was  incorporated  confen 
the  powers  generally  and  ordinarily  conferred  by  similar  Acts 
upon  corporations  organized  to  build  and  operate  railnMids  in 
-die  various  States  of  the  Union,  with  no  special  restrictions 
affecting  the  question.  (Laws  of  1861,  p.  615,  Sees.  3  and 
17;  Hittell's  Gen.  Laws,  par.  826,  et  seq.)  The  second  sub- 
divi^on  of  section  seventeen  authorizes  ^e  defendant:  ^^To 
receive,  hold,  take,  etc,  as  a  natural  person  might  or  could  doy 
etc.,  peal  estate  and  other  property  of  every  description,  etc., 
to  aid  and  encourage  the  construction,  maintenance  and  ac- 
commodation of  such  railroad."  And  the  third  subdivision 
authorizes  it:  ^'To  purchase,  etc,  all  such  lands,  real  estate 
and  other  property  as  the  Directors  may  deem  necessary  and 
proper  for  the  construction  and  maintenance  of  said  railroad, 
etc.,  and  other  accommodations  and  purposes  deemed  necessary 
to  accomplish  the  objects  for  which  the  corporation  is  created." 
The  fifth  subdivision  authorizes  such  oompanies:  ^^To  coBh 
struct  their  roads  across,  along  or  upon  any  stream  of  watccr, 
watercourses^  roadstead,  bay,  navigable  stream,"  etc.  The 
sizth  subdivision:  '^  To  cross,  intersect,  join  and  unite  its  rail* 
road  with  any  other  railroad,  either  before  or  after  constructed, 
etc.,  with  necessary  turnouts,  etc.,  and  other  conveniences  in 
furtherance  of  the  objects  of  its  connections,"  etc.;  and  the 
eighth  subdivision  confers  authority  '^to  receive  by  purchase, 
etc.,  any  lands  or  other  property  of  any  description,  and  to  hold 
and  convey  the  same  in  any  manner  the  Directors  may  think 
proper,  the  same  as  natural  persons  might  or  could  do,  that  may 
be  necessary  for  the  construction  and  maintenance  of  said  road, 
etc,  or  for  any  other  purpose  necessary  for  the  conveniences  of 
such  companies  in  order  to  transact  the  business  usual  for  such 
railroad  companies." 

We  will  first  consider  the  question  on  the  hypothesis  Aat 
defendant's  route  terminates  at  its  wharf,  and  not  at  the  City 
of  San  Francisco,  as  its  name  would  seem  to  indicate,  and  that 
it  does  not  own  the  steamer  running  from  the  wharf  to  San 
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Francisoo^  or  control  that  porti(Mi  of  the  line.  On  this 
hjpothesifly  the  first  question  is,  had  the  defendant  any  ca- 
pacity to  contract  to  carry  passengers  and  freight  beyond  the 
wharf— the  tenninna  of  its  line — to  the  Oity  of  San  Fran- 
cisco!  It  has  long  been  settled  by  judicial  decisions,  both  in 
England  and  the  United  States,  under  similar  Acts,  that  rail- 
road companies  may  contract  to  carry  passaigers  and  freight  be- 
yond their  onm  routes^  So  far  as  we  are  aware,  with  the  excep- 
tion of  a  single  State,  (Connecticut,)  the  decisions  in  England 
and  the  several  States  of  the  Union  have  been  uniform  in  favor 
of  the  power.  Redfield,  in  his  able  work  on  Railways,  states  the 
result  of  the  decisions  thus:  " It  was  for  many  years  regarded 
as  perfectly  settled  law,  that  a  common  carrier,  which  was  a 
corporation  chartered  for  the  purposes  of  transportation  of 
goods  and  passengers  between  certain  points,  might  ^iter  into 
a  valid  contract  to  carry  goods  delivered  to  them  for  that  pur- 
pose beyond  their  own  limits^  Most  of  the  American  cases  do 
not  regard  the  accepting  a  parcel  marked  for  a  destination 
beyond  the  terminus  of  the  route  of  the  first  carrier  as  primM, 
fade  evidence  of  an  undertaking  to  carry  thixragfa  to  that 
point  But  the  English  cases  do  so  construe  the  implied  duty 
resulting  from  the  receipt  But  the  cases,  until  a  very  recent 
one,  do  hold  that  a  railroad  company  may  assimie  to  carry 
goods  to  any  point  to  which  their  general  business  extends, 
whether  within  or  without  the  particular  State  or  country  of 
their  locality.  And  it  has  generally  been  considered,  both  in 
this  country  and  in  the  Englidi  Courts,  that  receiving  goods 
destined  beyond  the  terminus  of  the  particular  railway,  and 
accepting  the  carriage  through,  and  giving  a  ticket  or  check 
through,  does  import  an  undertaking  to  carry  through,  and 
that  this  contract  is  binding  upon  the  company.''  (lb.  288.) 
He  then  refers  to  the  single  case  holding  a  contrary  doctrine^ 
(Hood  V.  N.  Y.  and  N.  H.  R.,  22  Conn.  502,  in  which  there 
was  a  divided  Court,)  and  vindicates  the  rule  as  establisbed 
by  the  great  weight  of  authority.  The  following  are  some  of 
the  cases  which  support  the  rule  as  stated:  Mttsehamp  v.  L 
end  P.  BofUway,  8  M.  &  W.  421;  Watson  r.  AmbergaU,  Nai. 
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and  Boston  Railway,  8  Eng.  L.  and  Eq.  497;  ScoUhom  y. 
South  Staff.  Railway,  18  Eng.  L.  and  Eq.  553 ;  WUson  v.  T. 
N.  and  B.  Railway,  18  Eng.  L.  and  Eq.  557;  Orowh  t.  Lon- 
don and  N.  W.  R.,  25  Eng.  L.  and  Eq.  287;  ColUns  r.  Bristol 
and  Ex.  R.,  36  Eng.  L.  and  Eq.  482 ;  Weed  v.  Sar.  and  Sch, 
R.  Co.,  19  Wend.  584;  Far.  and  Mech.  Bank  r.  Champ. 
Trans.  Co.,  23  Vt  186;  Noyes  v.  Rut.  and  Bur.  R.  Co.,  27 
Vt  110;  Kyle  v.  Laurens  R.  Co.,  10  Richardson,  882;  Angle 
y.  Miss,  and  M.  R.  Co.,  9  Iowa,  488;  Schroeder  r.  Hudson 
River  R.  Co.,  5  Dner,  61;  Hart  y.  Res.  and  Sar.  R.  Co.,  4 
Sold.  87 ;  Fitzberg  and  Worces.  R.  Co.  v.  Hanna,  6  Gray,  539 ; 
i^-  Y.,  Alb.  and  Buf.  Tel  Co.  v.  De  Rutte,  5  Am.  Law  Reg. 
(N-  S.)  407;  Perkins  v.  Port.,  Saco  and  Ports.  R.  Co.,  47 
Maine,  573.  In  Noyes  r.  R.  and  B.  R.  Co.,  Mr.  Chief  Justice 
Redfield  Bays:  *^  It  now  seems  to  be  well  settled  that  railroad 
companies,  as  common  carriers,  may  make  yalid  contracts  te 
carry  beyond  the  limits  of  their  own  road,  either  by  land  or 
water,  and  thus  become  liable  for  the  acts  and  n^lects  of  other 
carriers,  in  no  sense  under  their  control"     (27  Vt  IIL) 

In  Perkins  y.  P.  S.  and  P.  R.  Co.,  47  Me.  573,  the  contract 
was  by  a  railroad  company  in  the  State  of  Maine,  to  deliyer 
packages  of  goods  at  Bloomington,  in  the  State  of  Illinois. 
The  Court  held  it  competent  for  the  corporation  to  make  such 
a  contract  In  the  opinion  the  Court  says :  *^  Upon  a  careful 
Buryey  of  all  the  authorities,  we  are  satisfied  that  a  railroad 
company  may  be  bound,  by  special  contract,  to  transport  per- 
sons or  property  beyond  the  line  of  their  own  road.  In 
granting  the  charter,  all  incidental  powers  which  are  neces- 
sary to  the  proper  and  profitable  exercise  of  those  which  are 
specially  enumerated  may  be  presumed  to  be  conferred  by 
implicatiOTi.  The  business  of  common  carriers  between  the 
different  places  is  intimately  interwoven,  branching  off  into 
innumerable  dhannels.  And  it  is  often  of  great  public  conyen* 
ience,  if  not  of  absolute  necessity,  that  several  companies 
should  combine  their  operations,  and  thus  transport  passengers 
and  merchandise  by  a  mutual  arrangement  over  all  their  lines, 
upon  one  contract,  for  one  price.     In  such  cases  each  is  held 
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liable  for  the  whole  distance.  (FairehUd  ▼.  Blocum,  19  Wend. 
329;  P.  and  W.  B.  Co.  v.  Harma,  6  Gray,  539.)  And  ^ 
think  a  company  may  be  bonnd,  even  without  any  actual  ar- 
rangement with  the  connecting  lines,  if,  by  their  agetUSj  they 
hold  themselves  out  to  the  public  as  common  carriers  to  a  place 
beyond  the  limits  of  their  own  road/'     (Page  590.) 

However  forcible  the  reasons  might  seem  for  a  more  limited 
oonstruction  of  the  powers  of  corporations  in  this  respect 
under  the  ordinary  Acts  authorizing  the  organization  of  rail- 
way companies,  if  the  question  were  a  new  one,  we  should 
not  feel  authorized  to  disregard  such  an  almost  unbroken 
array  of  authorities.  The  interests,  both  of  the  companies 
and  the  public,  are,  doubtless,  also  best  subserved  by  the 
construction  established.  With  respect  to  the  English  cases, 
some  of  the  later  ones  might,  perhaps,  if  necessary,  have 
been  aided  by  an  express  provision  of  a  statute  (8  Victoria), 
to  which  we  shall  have  occasion  to  refer;  but  the  leading  case 
of  Muschamp  v.  Lancaster  and  Preston  BaUroad,  and  some 
others,  were  decided  before  the  passage  of  the  Act  referred 
to;  and  they  seem  to  have  been  decided  wholly  independent 
of  any  statutory  provision.  In  none  of  the  American  cases  does 
this  statute  appear  to  have  been  noticed. 

It  is  insisted,  however,  by  the  respondent,  that  the  cases  of 
the  class  cited,  are  all  upon  express  contracts  to  carry  beyond 
the  routo  of  the  company;  that,  at  least,  it  was  optional  with 
the  parties  whether  to  contract  to  carry  and  deliver  beyond 
the  termini  of  their  respective  roads;  that  they  did  so 
expressly  contract,  and  thereby  voluntarily  assumed  the  lia- 
bility beyond  that  which  the  law  imposed  on  them  as  earrien 
over  their  own  roads;  and  that  for  this  reason  the  cases  are 
not  authorities  in  the  case  at  bar,  in  which  the  defendant 
exercised  its  option  and  refused  to  contract  to  carry  beyond 
its  own  road,  or  to  assume  responsibilities  beyond  those  which 
the  law  imposed  on  it  as  a  carrier  to  the  end  of  its  route. 
But  we  have  seen  that  it  was  competent  for  the  defendant  to 
contract  in  the  character  of  a  conomon  carrier  of  passengers 
and  freight  beyond  the  terminus  of  the  road.     And  the  com- 
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plaint  avers  that  the  defendant  ifi  a  oonunon  carrier  over  the 
whole  line.  If  the  defendant  is  competent  to  contract  for  the 
whole  distance  in  the  character  of  a  coiamon  carrier,  without 
reference  to  the  termination  of  its  road,  and  holds  itself  out  as 
a  common  carrier,  ready  to  contract  with  all  persons  but  the 
plaintiff  and  does  contract  generally  with  all  who  offer  to 
traverse  the  route  with  them;  then  it  is  a  common  carrier  for 
the  whole  distance  under  the  law,  without  reference  to  the 
termination  of  its  road ;  and  it  is  its  duty^  as  such  carrier,  to 
contract  with  and  convey  the  plaintiff  with  the  rest  The 
allegation  of  the  complaint  is  that  defendant  is  such  carrier. 
The  allegation  is  sufficient,  if  the  proof  should  be  sufficient  to 
sustain  it  And  the  allegation,  if  the  fact  alleged  ib  legaUy 
possible,  is  admitted  by  the  demurrer.  The  allegation  also  is, 
that  the  plaintiff  entered  upon  the  cars  of  the  defendant,  upon 
a  r^ular  train,  at  a  regular  station  for  the  reception  of  passen- 
gersy  to  be  carried  to  San  Francisco,  and  there  tendered  the 
regular  fare  for  the  entire  distance,  and  that  the  defendant 
refused  to  take  him,  and  when  at  the  end  of  the  railroad 
ejected  him  from  the  steamboat  which  would  otherwise  have 
carried  him,  and  which  did,  on  the  same  trip,  carry  the  other 
passengers  to  the  end  of  the  line.  The  precise  point  was 
determined  in  Crouch  v.  London  and  N.  W.  Railway,  25  L. 
and  Eq.  E.,  287.  In  that  case  there  were  two  causes  of  action 
all^d  in*  separate  counts — one  for  breach  of  duty  in  refusing 
to  carry,  as  a  common  carrier  of  goods  and  chattels,  for  hire, 
a  package  of  goods  for  plaintiff,  from  Euston  Square  Station, 
Middlesex  County,  England,  to  Glasgow,  in  Scotland;  and 
the  other  in  refusing  to  convey  from  the  same  station  to  Shef- 
field, in  the  County  of  York,  England.  The  defendant's  line 
toward  Glasgow  ended  at  Preston,  at  which  place  it  connected 
with  another  and  different  road  —  the  Lancaster  and  Carlisle 
nailway,  which  extended  to  Carlisle,  where  it  connected  with 
still  another  road — the  Caledonian  Railway,  which  was  nearly 
all  in  Scotland,  and  extended  to  Glasgow.  On  the  route  to 
Sheffield  the  defendant's  line  ended  at  Rugby,  at  which  point 
it  conned:ed  with  the  Midland  Railway,  which  extended  to 
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Sheffield.  These  roads  were  all  owned  by  different  oom- 
panies  organized  under  different  Acts  of  Parliament  There 
was  an  arrangement^  however^  between  the  defendant  and  the 
other  companies  by  which  the  defendant  loaded  its  own  van 
and  locked  it;  and  it  passed  through  the  entire  distance  over 
the  other  roads  to  Glasgow  and  Sheffield  respectively,  the 
several  companies  furnishing  the  steam  power  and  manage- 
ment on  their  own  roads,  conveying  it  through  to  its  destina- 
tion for  the  defendant  The  plaintiff  himself  was  a  conmion 
carrier  of  packages,  which  he  collected  in  small  parcels  from 
his  customers  in  London  and  packed  into  one  or»  more  large 
parcels^  called  ^'packed  parcels,"  and  sent  them  to  Glasgow, 
Sheffield  and  other  points,  to  his  local  agents,  to  be  distributed 
t6  the  parties  to  whom  the  several  smaller  parcels  were 
respectively  addressed,  he  depending  upon  and  using  the  rail- 
ways of  defendant  and  other  companies  in  the  ordinary  course 
of  his  business  as  common  carrier  of  parcels,  for  the  purpose 
of  forwarding  the  goods  to  his  local  offices.  The  officers  of 
the  detendant  made  an  order  upon  their  minutes  directing  that 
"  packed  parcels  "  should  be  received  or  invoiced  to  the  te^ 
mini  of  their  lines  only,  and  gave  instructions  accordingly  to 
their  servants,  of  which  order  plaintiff  had  notica  They  had 
not,  however,  at  the  time  when  the  breach  of  duty  complained 
of  occurred,  enforced  the  order  with  reference  to  merchants, 
traders  and  parties  other  than  the  plaintiff,  who  was  himself 
sending  such  packages  in  the  exercise  of  his  own  ordinary  •busi- 
ness of  common  carrier.  Under  these  oircumstanceg,  in  the 
ordinary  course  of  his  business,  the  plaintiff  tendered  a  "packed 
parcel"  to  the  defendant  at  its  station,  at  Euston  Square, 
London,  in  time  for  the  r^ular  mail  train  of  defendant  for 
Sheffield;  also  a  similar  package  in  time  for  the  train  for 
Glasgow,  at  the  same  time  tendering  the  ordinary  charges 
through,  and  defendant  refused  to  receive  them  on  the  ground 
that  they  were  "  packed  parcels."  The  plaintiff  then  paid 
the  charges  to  the  end  of  the  routes  of  the  defendant,  and  they 
were  received  and  forwarded  to  the  end  of  their  roads,  and 
delivered  to  tiie  connecting  companies,  who  transmitted  them 
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€si  to  tbeir  de&tinatiQii^  where  tbey  arrived  in  due  time  by 
that  mode  of  carriage;  but  the  package  for  Sheffield  arrived 
aome  seven,  and  the  package  for  Glasgow  some  twenty,  hours 
later  than  they  would  have  done  had  they  been  received 
and  booked,  and  had  defendant  undertaken  to  carry  for  the 
entire  route.  The  expense  by  the  aeveral  transfers  was  also 
increased.  The  defendant  at  the  same  time,  and  by  the  same 
train,  received,  carried  and  delivered  ^^ packed  parcels''  for 
other  parties.  The  question  was  whether  def^dant  was 
liable  for  breach  of  Aaty  in  refusing  to  carry  beyond  the  ter- 
mini of  its  own  lines.  The  fif ty-«ightb  and  fifty-ninth  pleaa 
raised  the  queation  whether  the  defendant  could  become  a 
common  carrier  beyond  the  limita  of  its  own  line,  on  tbe 
ground  that  anything  beyond  such  limits  would  be  tcttra  vires. 
But  a  demurrer  having  been  interposed,  so  little  confidence 
had  counsel  in  these  pleas  that  they  were  abandoaed  by  them 
on  the  argument  (26  E.  L.  and  Eq.,  289.)  It  was  then 
contended  that  the  defendant  was  a  common  carrier  <mly  to 
the  extent  of  its  own  line  for  oardinary  parcels.  Secondly, 
that  at  all  events  it  was  a  common  carrier  only  to  the  extent 
of  its  own  line  with  respect  to  ^'packed  parcels.''  Thirdly, 
that  as  Glasgow  is'  beyond  the  realm,  the  defendant  could  not 
be  a  common  carrier,  nor  bound  to  convey  from  London  to 
Glasgow  in  the  sense  of  the  averment  in  the  declaration. 
The  Court  have  no  difficulty  with  the  first  two  propositions, 
and  only  spend  time  in  discussing  the  last.  Mr.  Chief  Justice 
Jervia  says:  ^ I  am  of  opinion  that  the  plaintiff  is  entitled  to 
our  jud^ent.  The  effect  of  the  eighty-sixth,  eighty-seventh 
and  eighty-ninth  sections  of  the  Railways  Clauses  Act  is  to 
put  this  company,  the  defendants,  on  the  footing  of  common 
carriers,  and  the  question  is,  whether,  viewing  them  in  that 
character,  they  are  liable  in  the  present  form  of  action.  I 
think  they  are  liable  on  the  first  count,  that,  holding  them- 
selves out  as  common  carriers  in  England,  and  professing  as 
Buch  to  cany  from  London  to  Glasgow,  they  are  liable  for 
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refusing  to  accept  goods  to  be  carried  from  the  one  temunns 
to  the  other.  It  is  not  denied  now,  although  the  authorities 
upon  the  subject  are  not  numerous,  that  if  a  person  holds 
himself  out  as  a  common  carrier  from  London  to  Oxford,  both 
termini  being  within  the  realm,  he  is  bound  to  carry,  within 
reasonable  limits,  all  goods  that  may  be  tendered  to  him  to  K' 
carried  from  London  to  Oxford.  The  only  question  on  this 
part  of  the  case  is,  whether  that  rule  applies  where  one  of  tho 
termini  is  a  place  out  of  England ;  and  I  think  it  does.  If  a 
person  who  holds  himself  out  as  a  common  carrier  accepts 
goods,  the  common  law  of  England,  that  is,  the  law  founded 
on  the  custom  of  the  realm,  engrafts  on  such  acceptance  a 
contract  to  take  and  safely  carry  the  goods,  and  to  deliver 
them  as  uninsured,  with  certain  exceptions,  viz.:  the  acts  of 
God  and  the  King's  enemies. 

'^  It  was  admitted  during  the  argument,  and  could  not  be 
denied,  that  if  the  defendants  had  accepted  the  goods  in  Lod- 
don,  the  common  law  would  have  engrafted  on  their  contrarr 
an  obligation  to  carry  them  to  Glasgow,  subject  to  the  lia- 
bility I  have  mentioned.  /The  case  of  Mors  v.  Slew  (25  Ens:.  L. 
&  E.  287),  would  seem  to  be  an  authority  to  that  extent,  and  the 
commentaries  on  that  case  seem  to  put  the  matter  beyond  donbt. 
Then,  if  it  is  admitted  that  when  once  they  have  held  themselvea 
out  as  common  carriers,  there  is  engrafted  on  their  acceptance  of 
the  goods  the  common  law  liability  to  carry,  even  if  ihey  are 
to  carry  beyond  the  realm,  it  would  seem  also  that  they  arc 
subject  to  the  other  part  of  the  common  law  liability,  namely: 
to  accept  within  reasonable  limits  all  goods  that  may  be  ten- 
dered to  them  to  carry.  If,  therefore,  bein^  carriers  within  tlic 
realm,  they  are  bound  to  take  the  goods  offered  to  them  to  be 
carried  within  the  realm,  it  follows  that  if  they  profess  to  hv 
carriers  beyond  the  realm,  being  themselves  at  the  time  they 
so  profess  within  the  realm,  they  are  bound  to  accept  and  ro 
carry  goods  beyond  the  realm  upon  the  same  terms  on  which 
they  profess  to  contract.  On  the  first  point,  therefore,  I  am 
clearly  of  opinion  that  the  count  is  good  which  charges  them 
with  that  liability,  and  that  they  are  liable  for  their  breach  of 


Oct,  1866.]  Whxeleb  v.  S.  F.  &  A.  Raiuboad  Oo.  50 


Opinion  o£  the  Oonrt  —  Sawyer*  J. 


duty  in  lefasing  to  carry^  having  held  themselves  out  as  oom- 
mon  camera,  and  professed  to  carry  goods  for  all  persona  to 
Qlasgow. 

**  The  second  point,  that  they  ivere  not  carriera  to  Sheffield, 
is  disposed  of  by  the  evidence,  which  shows  that  they  were 
carriers  not  only  from  London  to  Rugby,  bnt  on  to  Sheffield. 
They  are  also  carriers  to  Sheffield  of  packed  parcels.  Their 
practice,  is  to  carry  packed  parcels  in  every  case  except  fcv  the, 
plaintiff*  Although  it  is  true  that  their  liability  rests  on  the 
professions  which  they  hold  out,  and  as  found  in  the  case,  that 
they  have  given  directions  that  they  would  only  carry  packed 
parcels  to  the  terminus  of  their  own  line,  still,  their  uniform 
course  of  conduct  and  practice  with  regard  to  the  rest  of  the 
world  has  been  in  direct  contradiction  to  these  directions. 
They  do  carry  packed  parcels  to  Sheffield,  and  the  law  will 
not  allow  them  to  say,  '  We  will,  in  fact,  carry  for  ninety-nine 
of  the  public  out  of  a  hundred  to  Sheffield,  and  for  the  hun- 
dredth we  will  only  carry  to  Rugby/  They  are  common  car- 
riera and  must  adopt  the  same  course  of  practice  to  all;  and 
it  being  found  in  the  case  that  it  was  their  habit  to  carry 
packed  parcels  for  everybody  but  the  plaintiff,  they  must  act 
with  the  same  justice  to  him  as  to  the  rest  of  the  world."  (lb. 
298.) 

The  learned  Chief  Justice  refera  to  the  eigh^-sixth,  ei^ty- 
aeventh  and  eighty-ninth  sections  of  the  Act  of  8th  Victoria, 
before  mentioned  in  this  opinion.  We  have  examined  those 
provisions  to  see  what  bearing  they  have  upon  the  case;  The 
eighty-sixth  section  contains  substantially  thq  same  provisipn 
as  the  ninth  subdivision  of  section  seventeen  of  our  Bail- 
way  Act,  before  cited.  The  eighty-seventh  section  author^ 
ises  a  railway  company  to  contract  with .  any  other  rail- 
way company  for  the  passage  of  its  engines,  coaches,  wagons 
or  other  carriages  over  the  road  of  such  other  Qompany.upon 
such  terms  as  may  be  mutually  agreed  upon  by  the  contract- 
ing parties.  The  eighty-ninth  section  simply  provides  that  rail- 
way companies  shall  not  be  subjected  to  other  or  greater  lia- 
bilities than  were  imposed  on  common  carriera  by  the  common 
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law.  (Stats.  8  Victoria,  124,  Ch.  XX.,  Sees.  86,  87,  89,  Land- 
Law  Jour.,  1845.)  But,  as  has  been  before  remarked,  it 
was  decided  in  England  before  the  passage  of  this  Act,  and 
apparently  without  reference  to  any  express  statutory  provi- 
sions on  the  subject,  that  railway  companies  could  render 
thiemselves  liable  by  contract  to  carry  b^ond  the  termini  of 
their  roads  —  that  the  capacity  to  make  such  contracts  existed. 
On  this  point,  then,  the  statute  could  have  added  no  new 
power.  The  most  that  could  be  claimed  for  the  eighty-seventh 
section  as  to  this  point,  if  it  were  necessary  to  invoke  it,  is, 
that  it  is  applicable  to  railways  within  the  realm,  and  that,  to 
that  extent,  if  power  in  railway  companies  to  contract  beyond 
their  own  lines  may  be  implied  from  the  express  authority  to 
contract  with  other  companies  to  run  their  carriages  over  the 
road  of  such  other  company.  And  possibly  as  much  may  be 
inferred  from  the  authority  found  in  our  Act  for  one  company 
to  imite  its  road  with  any  other  railroad.  It  may,  however, 
be  argued  with  equal  plausibility,  that  the  power  to  contract 
to  carry  beyond  the  line  of  any  company  baring  been  before 
established  by  judicial  decision  under  the  general  powers  con- 
ferred by  the  statutes  as  they  then  stood,  the  power  contained 
in  the  eighty*8eventh  section  was  given  to  facilitate  and  encoor- 
age  the  exercise  of  the  other  power  which  already  existed,  and 
thereby  secure  greater  expedition  in  the  transaction  of  business, 
and  greatly  subserve  the  interest  of  both  railway  companies  and 
the  public. 

We  have  already  seen  that  the  power  in  a  railroad  corpora- 
tion to  contract  to  carry  beyond  the  terminus  of  its  own  road 
is  established  in  this  country  by  an  almost  unbroken  chain  of 
decisions.  In  WiUey  v.  West  Cornwall  Railway ,  (a  late  Eng- 
lish case  cited  by  Redfield  from  80  Law  Times,  261,)  it  is 
stated  to  be  ^^  also  said  that  the  company  are  as  much  bonnd 
by  contract  to  carry  beyond  their  own  route,  where  the  trans- 
portation is  partly  &y  water,  as  if  it  were  all  by  rail,  and  that 
the  company  cannot  defend  upon  the  ground  that  a  contract 
to  carry  beyond  their  own  route  is  vltra  vires/*  (Red.  on 
Rail.  28T,  note.)    The  case  is  not  accessible  in  any  other  fomiy 
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and  is  therefore  cited  as  stated  m  Bedfield's  note.  This  is  in 
consonance  with  the  principle  announced  in  Noyes  y.  B.  and 
B.  B.  Co.,  27  Vt  111,  before  cited,  where  the  Chief  Justice 
sajs:  ^'  It  seems  to  be  now  settled  that  raibroad  companies,  as 
common  carriers,  may  make  valid  contracts  to  cany  beyond 
the  limits  of  their  own  road,  either  by  land  or  water,  and  thus 
become  liable  for  the  acts  and  neglects  of  other  carriers  in  no 
sense  under  their  controL"  And  this  result  also  necessarily 
follows  from  the  principles  adopted  in  all  the  other  cases. 

This  power  to  make  a  contract  with  one  party  to  oonrey 
beyond  the  terminus  of  the  road  being  established,  it  follows, 
that  any  number  of  such  contracts  may  be  made  with  other 
parties,  and  that  the  corporation  making  them  may,  by  con- 
tracting and  holding  itself  out  as  ready  to  contract  generally 
with  all  parties  standing  in  the  same  relation  to  it,  and  by  its 
general  course  of  business  become  a  common  carrier  beyond 
its  own  line.  The  principle  established  by  the  case  of  Crouch 
V.  N.  W.  Bailway  is,  that  corporations  having  the  power  to 
contract  and  become  oommon  carriers  beyond  their  lines  within 
the  realm,  have  power  to  become  such  beyond  the  realm ;  that 
having  the  capacity  to  contract  and  become  common  carriers 
beyond  their  lines  of  road,  they  become  such  by  holding  them- 
selves out  to  be  oommon  carriers,  and  that  wh^  the  common 
law  liability  to  carry  both  within  and  beyond  the  realm  once 
attaches  by  reason  of  such  holding  out,  diey  are  also  subject 
to  the  other  part  of  the  common  law  liability,  namely,  to  accept^ 
within  reasonable  limits,  all  goods  that  may  be  tendered  to 
them.  In  the  language  of  the  Chief  Justice  before  cited:  ^^  If, 
therefore^  being  carriers  within  the  realm,  they  are  bound  to 
take  the  goods  offered  to  them  to  be  carried  within  the  realm,  it 
follows  that  if  they  profess  to  be  carriers  beyond  the  realm, 
being  themselves  at  the  time  they  so  profess  within  the  realm, 
they  are  bound  to  accept  and  to  carry  goods  beyond  the  realm 
npon  the  terms  they  profess  to  contract."  (25  E.  L.  and  Eq. 
298.)  The  principles,  of  course^  apply  to  carriers  of  pas- 
sengers as  well  as  to  carriers  of  goods. 

Upon  the  authorities  cited  and  principles  stated  the  defend- 
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ant  in  this  case  had  power  to  contract^  and  to  incur  the  duties 
and  responsibilities  of  a  common  carrier  of  frei^t  and  passor 
gers  for  hire  over  the  entire  line  described  in  the  complaint^ 
irrespective  of  the  question  as  to  whether  it  legally  owned  or 
controlled  the  steamer  by  means  of  whidi  a  portion  of  the 
carriage  was  to  be  effected.  The  averment,  then,  ^tfiat  de- 
fendant waa  a  common  carrier  of  such  f  rei^t  and  passengen 
for  hire  on  said  railroad  and  steamboat^''  is  the  averment  of  a 
fact  possible  in  law  as  well  as  in  fact,  and  the  fact  averred  is 
admitted  by  the  demurrer. 

But  it  is  allied  that  said  defendant  ''was  the  owner  and 
proprietor,  and  had  under  its  management,  directi<m  and  con- 
trol a  certain  railroad,  together  willi  tiie  tracks,  can,  Ioootio- 
tives  and  other  appurtenances  thereto  belonging,  and  was  also 
the  owner  and  had  under  its  control,  management  and  direc- 
tion a  certain  steamboat  known  as  and  called  by  the  name 
'Sacramento;'  that  said  railroad  ran  from  the  wharf  of  said 
company,  on  the  east  side  of  the  Bay  of  San  Francisco,  in  the 
County  of  Alameda  aforesaid,  and  extended  to  the  interior  of 
said  county  to  a  place  known  as  'Haywards,'  a  distance  of 
some  sixteen  miles  or  thereabouts;  that  said  steamer,  under 
the  management  and  control  of  defendant,  connected  with  said 
railroad  at  said  wharf  for  the  purpose  of  carrying  freight  and 
passengers  to  and  from  San  Francisco  on  the  west  side  of  said 
bay,  forming  one  continuons  line  of  railway  and  steamboat 
transportation  to  and  from  the  places  above  named  and  inte^ 
mediate  stations  on  the  route  of  said  road,  carrying  thereupon 
freight  and  passengers  for  hire,  and  that  defendant  was  a  ccm- 
mon  carrier  of  such  freight  and  passengers  for  hire  on  said  rail- 
road and  steamboat''  And  it  is  insisted  by  the  appellant  that 
the  ownership  and  control  of  the  whole  line,  including  the 
steamer,  is,  or  may  be,  under  the  law  strictly  within  the  route 
and  powers  of  the  defendant  as  a  railroad  company,  by  the 
express  terms  of  section  seventeen  of  the  statute  under  which 
it  is  organized.  That  the  steamer  may  be  and  is  a  part  of  the 
"  other  property  of  any  description "  which  the  defendant  is 
authorized  "to  hold"  for  "any  other  purpose  neoesaaiy  for 
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the  eonveniences  of  such  companies,  in  order  to  trtnBact  the 
bnfliixess  usual  for  sneh  railroad  oompaniet*'^ 

We  all  know,  as  a  part  of  the  general  geographj  of  the 
country,  that  in  oonstructing  railways  large  and  navigable 
rirersy  creeks,  bays  and  arms  of  the  sea  are,  and  must  of 
necessity  often  be  crossed;  that  when  the  necessity  arises^ 
they  are  crossed  sometimes  by  means  of  ezpensiye  bridges^ 
upon  which  a  railway  track  is  laid,  and  which  thus  literally 
become  a  part  of  the  railway  itself;  that  at  other  times,  where 
the  waters  of  the  river,  creek,  bay  or  arm  of  the  sea  are  so 
broad  and  deep  as  to  render  bridging  impracticable,  or  where 
a  bridge  would  be  too  great  an  obstruction  to  navigation  to 
render  such  a  mode  of  crossing  admi^ble,  the  object  is 
effected  by  means  of  a  steamboat — a  steam  ferry.  Such 
instances  may  be  found  on  lines,  or  connecting  lines  of  rail- 
ways crossing  the  Susquehanna,  Delaware,  Hudscm,  Ohio, 
Mississippi  and  other  large  and  navigable  rivers.  Sometimes 
these  occasions  for  the  employment  of  steam  ferries  or  bridges 
arise  in  the  course  of  the  line  of  the  road,  and  sometimes  at 
the  point  separating  the  land  road  from  the  city  which  is  the 
ultimate  starting  point  or  destination  of  all  passengers  and 
freight  which  pass  over  it — the  substantial  terminus  of  the 
road.  Any  party  who  has  traveled  over  the  line  of  railway 
from  the  City  of  New  York — the  commercial  metropolis  of 
the  nation — to  the  City  of  Washington  —  its  Capital — has 
had  occasion  to  know  that  there  are  at  least  three  of  these 
steam  ferries,  which  constitute  indispensable  links  in  the  line 
of  railroad  travel — one  of  which  must  be  crossed  at  the  begin- 
ning of  the  route,  and  the  others  on  the  way.  Will  it  be 
pretended  when  such  a  necessity  for  using  a  steamboat  upon 
the  line  of  the  road  arises  that  the  steam  ferry  is  not  substan- 
tially and  in  legal  contemplation  a  part  of  the  road  —  as  much 
so  as  the  bridge  would  be  at  the  same  point,  if  a  bridge  were 
practicable  or  otherwise  admissible!  That  it  would  not  be 
'^necessary  for  the  conveniences  of  such  company,  in  order  to 
transact  the  business  usual  for  such  railroad  company,''  within 
the  meaning  of  the  provision  of  the  statute!    How  would  it 
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be  possible  to  carry  on  the  busmees  of  such  railroad  companies 
successfully,  and  in  a  maimer  to  subserve  the  public  interest, 
and  fully  accomplish  the  ends  for  which  the  corporation  wsb 
created  without  such  '^  conveniences  f  It  is  manifest  to  us 
that  the  right  to  own  and  control  steamboats  for  the  purposes 
of  ferriage,  under  sodi  circumstances,  is  a  necessity,  and 
clearly  within  the  powers  conferred  by  the  statute.  Are  these 
conyeniences  any  the  less  necessary  or  proper  because  they 
happen  to  be  at  the  end  instead  of  in  the  middle  of  the  route! 
Take  tho  City  of  Kew  York,  for  an  example,  the  great  com- 
mercial metropolis  of  the  continent*— the  centre  to  which 
most  of  the  extensive  systems  cf£  railways  of  the  country  tend, 
and  really  the  ultin^ate  point  upon  which  the  vast  commeroe 
and  travel  passing  over  them  is  discharged.  We  all  know  it 
is  situate  on  an  island,  and  that  not  a  railroad  can  enter  its 
precincts  unless  over  a'  bridge,  or  by  means  of  a  steam  ferry. 
Does  the  railway  which  purports  to  extend  to  New  York 
terminate  on  the  opposite  side  of  the  strait,  or  river,  or  bay? 
Are  the  proper  functions  of  the  various  railways^  purporting 
to  terminate  at  that  city,  properly  and  completely  performed 
under  the  law  of  their  creation,  when  their  myriads  of  passen- 
gers and  millions  of  tons  of  freight  are  poured  out  of  their  cars 
on  the  banks  of  the  river,  strait,  or  bay,  opposite  New  York^ 
in  sight  only  of  the  promised  land?  We  think  not,  and  that 
the  full  performance  of  their  duties  to  the  public  requires  that 
they  should  own  and  control,  not  such  conveniaices  merely, 
but  absolute  necessities,  as  steamboats  for  ferrying  over  their 
passengers  and  freight.  In  no  other '  way  can  the  public 
interests  be  adequately  subserved,  and  the  objects  of  the  crea- 
tion of  such  corporations  be  completely  accomplished  It  rs 
one  thing  to  build  and  own  a  line  of  steamers  to  some  foreign 
country,  or  some  distant  port,  carrying  on  a  wholly  distinct 
and  independent  business  entirely  foreign  to  the  objects  of  a 
railroad  corporation,  which  might  just  as  well,  and  a  great 
deal  better,  be  transacted  by  some  other  company  organized 
for  the  purpose;  and  quite  another,  to  own  and  control  a 
steamboat  for  crossing  rivers  and  bays  which  lay  in  the  line 
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of  the  roftd,  and  the  use  of  which  is  oonTenient^  pioper  and 
necessary  to  a  Buocessful  accomplishment  of  the  objects  for 
whidi  the  road  is  built  and  operatedi  The  cases  cited  by  the 
respimdent  are  of  the  fint  dass^  and  were  mostly  bron^  by 
stockholders  to  restrain  the  directors  from  misappropriating 
the  funds  of  the  corporation  to  objects  not  within  the  scope 
of  its  powers^  and  not  actions  by  third  parties  against  the 
corporation  for  breaches  of  contracts  or  duties^  They  do  not, 
therefore,  conflict  with  the  views  we  have  suggested. 

We  all  know,  also,  that  the  City  of  San  Francisco  is  sitnato 
something  like  Kew  York,  and  wholly  inaccessible  to  any  rail- 
road except  from  the  south,  without  making  a  detour  of  <mo 
hundred  miles  or  more,  or  die.  use  of  some  means  of  transpor- 
tation across  the  bay  by  water.  This  particular  fact  is  not 
set  out  in  the  pleadings,  but  it  may  be  hypothetically  assumed 
for  the  purposes  of  argument  and  illustration*  If  this  be  so, 
and  it  is  possible  to  be  so^  it  may  be  convenient  and  necessary* 
for  a  railroad  from  the  north,  northeast,  or  east,  designed  to 
terminate  at  San  Francisco — ^Uie  commercial  metropolis  of  the 
Pacific  coast — to  own  and  control  a  steam  ferry  to  facilitate 
the  legitimate  ordinary  business  of  the  company,  and  subserve 
those  public  interests  which  it  was  contemplated  would  be 
promoted  when  the  Act  under  which  the  defendant  is  prgan- 
ized  was  passed.  The  Act,  as  we  have  seen,  authorizes  com- 
panies organized  under  it  '^to  construct  their  roads  across 
*  ♦  *  any  roadstead,  bay,  navigable  stream,*'  etc,  (Sec. 
17,  Sub.  5tb.)  It  may  be  diat  the  waters  of  the  Bay  of  San 
Francisco  are  too  deep  to  admit  of  bridging,  or  construction 
of  a  road,  literally  so  called,  or  that  the  interests  of  navigation 
would  render  such  a  proceeding  inadmissible.  In  such  event 
the  only  practicable  mode  of  crossing  and  connecting  the  road 
with  its  ostensible  and  substantial  terminus,  the  City  of  San 
Francisco,  might  be  by  means  of  steamboats,  which  might 
therefore  be  rendered  necessary  and  convenient  to  the  defend- 
ant in  properly  transacting  the  ordinary  business  for  which  it 
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was  OTgttiuzdd*  If  so  neoeBsaiy  to  the  aooompliahmeiit  of  the 
proper  objects  of  its  creation,  and  the  sacoessftil  transaction  of 
its  oidinaiy  boiinessy  we  think  the  ownership  and  control  of  a 
steamboat  for  that  purpose  would  be  within  the  powers  inci- 
dental and  express  conferred  upon  the  def^idant  by  the  Act 

If  the  views  expressed  are  correct,  and  we  have  no  doubt 
they  are,  it  follows  that  the  facts  alleged  as  to  the  control  of 
the  steamboat  by  defendant  are  legally  possible^  and  the  troth 
of  the  allegati<»is  is  admitted  by  the  demurrer.  We  think  the 
Court  erred  in  sustaining  the  demurrer. 

Judgment  reversed,  with  directions  to  the  District  Oourt  to 
vacate  the  order  sustaining  the  demnnrer,  and  permit  defend- 
ant to  answer  upon  the  usual  terms. 


THE  BOARD  OP  SUPERVISORS  OF  THE  COUNTY 
OF  SACRAMENTO  v.  CHARLES  L.  BIRD  et  ds. 

ACTION    AOAtJKnT    DVAnLTINO   TtOtLBWUBt   09   SACSAimnO   OOUITR. AB  ftCtkl 

agmlnat  a  dcftultlng  Treuaver  and  hte  aeeurltlefl,  for  money  btlMgljic  to  tto 
Ooonty  of  Sacramento,  If  the  defalcation  occurred  after  the  paanfe  oC  tto 
Act  of  April  20th,  1863,  providing  for  the  goyemment  of  the  Cocmty  of  Sacra- 
mento, la  properly  brought  In  the  name  of  the  Board  of  Saperrieore  «f  tto 
Gounty  ot  Sftcmmento,  instead  of  tliat  ot  the  People  of  the  Stale  ef  CaB- 
fomla. 

Aoif  I88I0N  or  BxBCUTXON  OF  BOND  8UXD  ON. —  If  a  copy  of  the  bond  eaed  m 
la  eet  out  In  the  complaint,  an  answer  denying  Its  ezeentlon  which  Is  att 
Tcrlfled  admits  Its  due  execution. 

I>BncT  IN  Official  Bond. —  If  there  Is  a  defect  In  an  official  bond  t/j  tbi 
failure  of  the  principal  to  place  a  seal  opposite  his  name,  the  defect  will 
not  defeat  a  recovery  thereon  as  against  the  sureties  If  the  defect  la  iar 
gested  in  the  eomplalnL 

BXBCUTXON  AND  DiLiTsaT  OF  OFFICIAL  BOND. —  When  an  official  boDd,.pr«ptf 
In  form  and  aubstance  la  signed  and  aealed  by  the  obligors,  and  approred  bf 
the  proper  officer,  and  filed  In  the  office  appointed  by  law.  It  Is  both  concoM 
and  delWered  to  the  people  of  the  State  of  California. 

BuipLUs  ALLMATX0N8  IN  OoMFLAiNT. —  AUogatlona  lu  a  complalnt  which  an 
absurd,  and  the  truth  of  which  la  Impoaalble,  and  which  are  Incooalittat 
with  other  allegations  In  the  same  complaint,  may  bo  disregarded  aa  ■a^ 
plttsage. 

MoMKT  IN  CouNTT  Tbkasubt. —  Mouey  in  the  County  Treasury  is  preasDp- 
tlvely  the  money  of  the  county,  and  money  Illegally  withdrawn  I7  1^* 
Treasurer  will  be  held  to  belong  to  the  eonnty  until  the  eeatrary  Is  ihawa. 

COICFLAIMT   IN    ACTION    ON   OFFICIAL   BOND. —  In    SB    aCtlOA  OB   an   OfficUl  %•■' 

of  a  GooBly  Treasurer,  If  tho  complaint  avors  only  a  btsaah  bf  •  fhltaue  d 
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llie  TnBMwnt  to  keep  the  moaey  In  the  eooaty  nfe,  and  by  a  withdrawal  of 
llM  nme  and  ^fonTereloii  to  hit  own  nee,  a  reeoTery  eannot  be  had  for  a 
fhllore  of  the  Treasurer  to  pay  Into  the  Treasury  hia  commissiona  retained 
•n  payoMBta  made  to  the  State. 
CBARaa  ov  Dunaa  ov  Couhtt  Tmtunmaau — Tlia  fact  that  after  the  election 
and  quaHilcatlon  of  a  Coontj  Treaanrer  a  law  la  passed  by  which  hIa 
duties  are  changed  or  his  salary  is  reduced,  does  not  impair  hla  offldal  bond, 
or  diacharfe  hla  sureties  from  responsibility  for  hla  acta  after  the  change  la 


BsLiaaa  ov  Pas*  or  Buavma  oir  OFFiciaL  Bond. —  ▲  raleaae  of  aome  of  tba 
auretlea  on  a  Treaaurer*s  official  bond  by  proceedinga  In  Inaolrency,  and  n 
falluTe  of  the  County  Judge  to  summon  the  Treasurer  to  show  cauae  wliy 
ha  ahoQid  not  execute  an  additional  bond,  doea  not  releaae  the  rematntng 
■oratiea  tnm  fntnre  UahUlty  on  the  bead. 

Appxal  from  the  District  Court,  Sixth  Judicial  District, 
Sacramento  Coimty. 

At  the  general  election  held  in  the  fall  of  1861,  Bird  was 
elected  Treasurer  of  the  City  and  County  of  Sacramento,  to 
hold  oflSce  two  years  from  the  8th  day  of  October,  1861.  On 
the  1st  day  of  October,  1861,  he  filed  in  the  office  of  the 
County  Clerk  of  Sacramento  his  official  bond,  without  a  seal 
opposite  his  own  name.  On  or  about  the  10th  day  of  Sep- 
tember, 1863,  Bird  suddenly  left  the  County  of  Sacramento, 
and  a  subsequent  examination  of  his  accounts  showed  the  de- 
falcation for  which  this  action  was  brought  The  copy  of 
the  bond  set  out  in  the  complaint  had  a  seal  opposite  Bird's 
name. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

H.  H.  Hartley,  for  Appellant,  argued  that  the  demurrer 
ahould  have  been  sustained^  because  the  action  ought  to  have 
been  brought  in  the  name  of  the  people  of  the  State  of  Cali- 
fornia, and  because  it  did  not  aver  that  the  plaintiff  was  the 
successor  in  interest  to  the  City  and  County  of  Sacramento. 
He  also  argued  that  the  Court  erred  in  admitting  the  bond  in 
evidence,  because  in  the  one  offered  there  was  a  seal  opposite 
Bird's  name;  and  cited  People  v.  Hartley,  21  Cal,  589;  Cos- 
teele  v.  Cornwall,  6  Cal.  619;  and  United  States  v.  Linn,  15 
Pet  311.  He  ako  argued  that  the  Court  erred  in  admitting 
evidence  of  any  money  retained  by  Bird  for  his  commissions. 

Qearge  R.  Moore,  also  for  Appellant,  argued  that  by  the 
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passage  of  the  Act  of  April  25tiL,  1863,  (Laws  1863,  p.  503,] 
the  ofSce  of  Ci^  and  County  Treasurer  was  abolishedi  and 
another  known  as  County  Treasurer  was  created,  and  that  the 
sureties  on  Bird's  bond  became  liable  for  his  acts  as  Gity  and 
6oun^  Treasurer,  and  that  their  liability  ceased,  so  far  as 
future  acts  were  concerned,  after  the  Act  of  1863  want  into 
effect  and  he  became  County  Treasurer;  and  cited  Brawn  v. 
Lattimore,  17  Cal.  96;  People  y.  AiJeerihead,  5  CaL  106.  He 
also  argued  that  the  insolvency  of  a  part  of  the  sureties,  and 
the  failure  of  the  County  Judge  to  call  for  a  new  bond,  dis- 
charged the  other  sureties;  and  cited  Wood's  Dig.  78,  sec.  14; 
People  T.  Buster,  11  Cal.  218. 

M.  Jf.  Estee,  for  Respondent,  argued  {hat  the  suit  was 
properly  brought  in  the  name  of  the  Supervisors;  and  cited 
Laws  1858,  p.  267;  and  Laws  of  1863,  p.  603.  He  ak> 
argued  that  the  Court  did  not  err  in  admitting  the  bond  in 
evidence,  because  its  execution  was  not  denied  in  the  answer, 
and  because  the  fact  that  Bird  did  not  seal  the  bond  was 
averred  in  the  complaint,  as  required;  and  cited  1  Hittell's 
Dig.,  Sec  9 ;  People  v.  Edwards,  9  Cal.  286.  He  argued  also 
that  the  Court  did  not  err  in  receiving  evidence  of  oonunifl- 
sions  retained  by  Bird  for  his  services,  because  he  had  kept 
these  commissions  for  his  own  use  against  ilie  express  provi- 
sions of  the  statute,  (Laws  1861,  p.  456,  Sec  114,)  by  whid 
provisions  the  money  that  he  retained  for  his  commissions 
belonged  to  the  county,  and  that  Bird  illegally  retained  it,  as 
much  so  as  any  other  money  in  his  possessiony  and  his  smetieB 
were  liable  for  it 

By  the  Courts  Bhobxs,  J. : 

Action  upon  the  official  bond  of  Bird  as  the  Treasurer  of 
the  City  and  County  of  Sacramento.  The  breach  assigned  is 
in  substance  that  in  September,  1863,  there  was  in  the  official 
custody  of  Bird,  as  the  Treasurer  of  said  county,  the  sum  of 
one  hundred  and  twenty-five  thousand  and  forty-nine  dolUis 
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and  fifty  cents  of  the  funds  of  said  eonnty,  -which  it  waa  his 
duty  to  safelj  keep^  as  provided  by  law;  and  that  he  nnlaw- 
folljy  and  in  riolation  of  his  duty,  oonrerted  to  hia  own  nae 
one  hnndred  thousand  dollan,  parcel  of  said  sum.  of  money. 
After  Bird  absconded,  it  was  ascertained  that  he  waa  a 
defaulter  in  the  snm  of  eighteen  thonsand  seven  hnndred  and 
eighly-five  dollars  snd  twenty  cents.  Judgment  for  that 
amount  was  rendered  for  the  plaintiff|  and  all  the  defendants 
eizcept  Bird  appeaL 

Qovemmeni  of  CUy  and  Coumty  of  Saerammiia. 

The  defendants'  first  point  is  that  the  Court  erred  in  orer- 
mling  the  demurrer  to  the  complaint  Most  of  the  ques- 
tions arising  under  this,  as  well  as  seversl  of  the  other  points 
made  by  defendants,  depend  upon  the  oonstruction  of  the  Acts 
relating  to  the  government  of  the  City  and  County  of  Sacra- 
menta  By  the  Act  of  April  24th^  1858,  (Statutes  1858,  p. 
267,)  the  government  of  the  county  and  of  the  ci^,  which 
before  that  time  had  been  distinct,  were  consolidated — that  is 
to  say,  a  new  government  was  created  which  constituted  the 
government  for  the  county,  and  at  the  same  time  the  munici* 
pal  government  for  the  city.  It  was  provided  by  the  first 
section  of  the  Act  that  ^'for  the  government  of  that  territory 
known  as  the  City  and  County  of  Sacramento,  there  shall  be 
n  Board  of  Supervisors;  and  the  said  Board  of  Supervisors  and 
their  successors  in  office  shall  be  a  body  politic  and  corporate, 
under  the  name  and  style  of  '  The  City  and  County  of  Sacra- 
mento,' and  by  that  name  they  shall  be  known  in  law,''  etc. 
The  territory  that  was  to  be  subject  to  the  government  of  the 
Soard  of  Supervisors  was  the  County  of  Sacramento,  including 
therein  the  City  of  Sacramento.  The  county  still  remained, 
as  before  the  passsge  of  the  Act,  one  of  the  political  divisions 
of  the  State,  its  territcMrial  limits  not  being  changed,  and  the 
law  under  which  it  was  organized  not  being  repealed.  Kor 
do  we  understand  that  the  tract  of  land  described  in  the  Act 
of  1851  as  the  ^City  of  Sacramento"  waa  divested  of  its 
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Status  as  a  city  by  the  Act  of  1858 ;  but,  on  the  contrary,  its 
limits  are  again  defined  in  the  fourtih  section  of  the  Act,  and 
in  several  of  the  sections  it  is  recognized  and  described  as  the 
City  of  Sacramento. 

There  is,  it  is  true,  a  manifest  confusion  in  the  n&e  of  terms 
employed  in  the  Acf^  and  a  lack  of  precision  that  would  be 
inexcusable  in  a  legal  document  The  Act,  instead  of  prodd- 
ing that  the  citizens  residing  within  the  limits  defined  shaU 
constitute  a  body  politic  and  corporate^  declares  that  the 
Board  of  Supervisors  and  their  successors  in  office  shall  be  a 
body  politic  and  corporate^  under  the  strange  name  and  style 
of  "The  City  and  County  of  Sacramento,"  and  the  Act  con- 
stitutes the  Board  as  the  government  of  the  territo^,  "now 
known  as  the  City  and  County  of  Sacramento,"  when  in  fact 
there  was  no  territory  known  by  that  name,  nor  was  any  por- 
tion of  territory  described  or  defined  in  the  Act  as  constituting 
such  city  and  county.  The  provisions  of  the  Act,  however, 
by  a  fair  construction  make  it  apparent  that  it  was  the  inten- 
tion to  maintain  the  lines  between  the  city  and  county  u 
political  divisions.  The  Supervisors  and  the  President  of  the 
Board  to  be  chosen  at  the  special  election  were  required  to  be 
elected  by  the  lega^  voters  of  the  county;  the  Board  when 
organized  were  required  "  to  divide  that  portion  of  the  oount; 
outside  of  the  city  limits  into  four  Supervisor  districts,  and 
that  portion  within  the  city  into  four  Supervisor  districts;*'  a 
Sheriff,  a  County  Clerk,  a  Treasurer,  a  District  Attorney,  an 
Assessor,  a  President  of  the  Board  of  Supervisors,  etc,  were 
required  to  be  elected  by  the  legal  voters  of  the  county;  and 
a  large  portion  of  the  duties  to  be  performed  by  those  officen 
wore  such  as  were  required  of  them  by  law  as  county  officers. 
On  the  other  hand  the  Board  of  Supervisors  were  authorized 
to  pass  ordinances  which  were  applicable  only  within  the  city; 
taxes  were  authorized  to  be  levied  upon  the  taxable  property 
within  the  city  and  to  be  appropriated  to  mimicipal  purposes; 
a  system  was  devised  for  the  improvement  of  the  streets,  di^ 
tinct  from  that  relating  to  highways  outside  of  the  city  limits; 
a  fire  department  was  established  for  the  city;  the  City  Sch^"^) 
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Fuiul  was  directed  to  be  kept  distinct  from  other  funds;  and 
many  other  provisions  are  found  in  the  Act  going  to  show  that 
it  was  not  the  intention  of  the  Legislatorey  that  the  eadstenoe 
of  the  ^tjy  as  a  municipalily  and  as  a  distinct  political  divi- 
sion should  ceasei 

The  true  theory  of  the  Act  is  that  a  new  Board  of  Super- 
visors of  the  county  was  created,  and  they  and  the  President 
of  the  Board  were  required  to  discharge  not  only  their  duties 
as  Supervisors  of  the  county,  but  also  other  duties  affecting 
the  city  alone,  of  the  general  character  of  those  formerly  per- 
taining to  the  Mayor  and  Common  Council  of  the  city,  whose 
offices  were  abolished  Ijy  the  repeal  of  the  charter  of  1851. 
And  the  same  was  the  case  with  several  other  officers^  (among 
whom  was  the  Treasurer,)  who,  in  addition  to  the  duties  of 
their  offices  as  county  officials,  were  required  to  perform  cer- 
tain duties  on  behalf  of  the  city.  The  duties  of  those  officers 
were  not  prescribed  by  the  Act  of  1858,  except  in  some  minor 
particulars,  but  were  left  subject  to  the  regulations  of  the 
general  laws.  In  res-pect  to  the  Treasurer,  certain  rules  were 
laid  down  for  the  better  protection  of  the  funds  in  the  Treas- 
uiy,  but  the  great  mass  of  his  duties  are  to  be  found  in  the 
provisions  of  the  general  revenue  laws  defining  the  duties  of 
County  Treasurers.  The  Board  of  Supervisors  could,  by  ordi- 
nance, impose  duties  upon  him  not  inconsistent  with  the  statute 
relating  to  the  same  subject  matter,  but  the  imposition  of  such 
duties  and  the  special  provisions  of  the  Act  of  1858  did  not 
abrogate  the  office  of  Cbunty  Treasurer  of  that  county. 

Two  Acts  were  passed  on  the  25th  of  April,  1863,  the  one 
providing  for  the  government  of  the  County  of  Sacramento, 
(Stats.  1863,  p.  508,)  and  the  other  reincorporating  the  City 
of  Sacramento,  (Stats.  1863,  p.  415,)  by  which  the  municipal 
government  of  the  city  was  separated  from  that  of  the  county. 
By  the  first  Act  the  Board  of  Supervisors  to  be  elected  under 
its  provisions,  was  constituted  a  body  politic  and  corporate 
for  the  government  of  the  county,  and  all  the  property,  claims, 
rights,  etc.,  held  or  acquired  for  county  purposes  by  "the 
City    and  County  of  Sacramento '*  were  transferred  to    and 
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ya&ted  in  flie  new  oorporsdoii;  and  the  Act -of  1858  was  le- 
pealed.  The  new  Board  was  organized  in  1863,  and  under 
the  antfaority  of  the  Act  of  its  creation,  it  was  empowered  to 
commence  and  proeecute  aach  actions  as  might  be  necessary  in 
order  to  maintain  and  protect  the  rights^  claims  or  demaiida 
of  the  coonty. 

Plaintiff  in  action  an  official  &omL 

The  facts  stated  in  the  complaint  being  taken  as  tme  for  the 
purposes  of  the  demurter,  the  action  was  properly  brought  in 
the  name  of  the  plaintiff,  instead  of  the  people  of  the  State  of 
California,  for  the  money  unlawfully  converted  by  Bird,  the 
Treasurer,  being  the  money  of  the  county,  the  connty  is  the 
real  party  in  interest,  and  the  Act  empowers  the  Board  of 
Supervisors  to  sue  in  behalf  of  the  county  in  the  oDrporate 
name. 

Not  necesaary  fo  allege  matter  of  law  in  eamplaini. 

It  was  unnecessary  to  allege  in  the  ocmiplaint  that  the  plain- 
tiff is  the  successor  in  interest  of  ^'the  City  and  County  of 
Sacramento,"  as  that  was  so  declared  by  the  Act  of  1863.  Nor 
was  it  necessary  to  allege  that  the  money  withdrawn  by  the 
Treasurer  was  formerly  the  money  of  the  ^  City  and  County 
of  Sacramento/'  for  it  may  have  accrued  to  the  oounty  after 
the  dissolution  of  the  corporation  of  1868,  or  if  received  before 
that  time,  it  may  have  been  the  money  of  the  county. 

If  the  money  withdrawn  by  the  Treasurer  had  belonged 
wholly  or  in  part  to  the  State,  or  to  any  person  or  body  politic 
or  corporation  other  than  the  county,  the  point  urged  by  die 
defendants,  that  snit  should  have  been  brought  in  the  namee 
of  the  owners  of  the  several  funds,  might  arise,  but  when  it  is 
alleged  that  the  money  is  the  property  of  the  county  the  point 
cannot  be  maintained  on  the  ground  that  the  law  requires  the 
moneys  in  the  Treasury  to  be  divided  and  kept  in  separate 
funds,  for  such  a  division  and  separation  of  ike  money  does 
not  affect  or  impair  the  title  of  the  county. 
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Variance  between  pleading  and  evidence. 

The  defendants'  second  point  is  that  the  Court  erred  in 
admitting  in  evidence  the  bond  offered  by  the  plaintiff  because 
there  was  a  variance  between  the  bond  as  pleaded  and  offered 
in  evidence.  The  complaint  contains  a  copy  of  the  bond  npon 
which  the  action  is  brought,  and  the  answer  denying  the  exe- 
cution of  the  bond  is  not  yerified,  and  theref  ore,  according  to 
section  fifty-three  of  the  Practice  Act,  the  due  execution  of 
the  bond  is  admitted  by  the  defendants.  And  besides  this, 
the  fact  that  there  was  no  seal  opposite  the  name  of  Bird,  was 
suggested  in  the  complaint,  as  a  defect,  according  to  the  pro- 
visions of  secticm  eleven  of  the  Act  of  1850,  concerning  official 
bonds,  and  that  was  sufficient  to  entitle  the  proper  party  to 
recover,  notwithstanding  the  defect  A  further  variance  is 
suggested  between  the  bond  as  pleaded  and  t^at  produced  in 
respect  to  its  execution  and  deliveiy.  The  allegation  is  that 
the  Treasurer  being  elected,  was  required  by  law  to  procure 
and  file  with  the  County  Clerk  his  official  bond  as  such  Treas* 
urer,  and  that  in  consideration  thereof,  he  as  principal,  and 
the  other  defendants  as  sureties,  in  October,  1891,  "signed, 
sealed,  executed  and  delivered  to  the  said  plaintiffs,  and  filed 
with  said  County  Clerk  of  said  county,  a  certain  bond  as  his, 
said  Charles  L.  Bird's  official  bond  as  such  Treasurer,  of  which 
the  following  is  a  copy.'' 

Filing  of  an  official  hand  is  a  delivery. 

The  bond  does  not  show  on  its  face  to  whom  it  was  deliv- 
ered, and  on  its  production  no  question  of  variance  in  that 
respect  would  arise.  The  execution  of  the  bond  is  provided 
for  by  law,  and  when  the  bond,  proper  in  form  and  substance, 
is  signed  and  sealed  by  the  obligors,  and  approved  by  the 
proper  officer,  and  filed  in  the  office  appointed  by  law,  it  is 
both  executed  and  delivered  to  the  "People  of  the  State  of 
California."  It  was  impossiBle  for  the  bond  to  have  been  exe- 
cuted or  delivered  to  the  plaintiff,  because  the  corporation  had 
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not  then  been  created;  and  the  averment  that  it  was  so  exe- 
cuted and  delivered,  being  inconsistent  with  the  averments 
showing  that  it  was  executed  and  delivered  to  the  State,  as 
well  as  impossible,  must  be  disregarded.  The  rule  that  plead- 
ings are  to  be  construed  most  strongly  against  the  pleader, 
does  not  require  such  a  construction  to  be  given  as  will  make 
the  pleading  absurd.  The  allegation  would  have  been  sufS- 
dent  without  the  words  ^^  executed  and  delivered  to  the  said 
plaintiffs,"  and  thej  may  be  disregarded  as  surplusage. 

The  third  point — that  the  Court  erred  in  admitting  evidence 
to  show  that  any  of  the  moneys  abstracted  by  the  Treasurer 
belonged  to  the  State-— does  not  rest  upon  any  evidence  pre- 
sented in  the  record.  The  money  in  the  County  Treasury 
was  presumptively  the  money  of  the  county,  and  the  money 
iUegally  withdrawn  by  the  Treasurer  would  be  held  to  belong 
to  the  county  until  the  contrary  was  shown.  The  statement 
of  the  Auditor  was  hypothetical,  and  not  that  a  certain  por- 
tion of  the  deficiency  was  found  in  fact  in  the  funds  of  the 
State,  and  another  portion  in  tixe  funds  of  the  county. 

Recovery  an  official  bond  of  Treasurer  far  fees  retained, 

•The  fourth  point  is  that  the  Court  errcfd  in  admitting  any 
evidence  as  to  the  commissions  retained  by  Bird  for  his  ser- 
vices as  Treasurer.  The  Treasurer,  during  the  term  of  his 
office,  retained  for  his  own  use  the  sum  of  four  thousand  seven 
hundred  and  seventy-eight  dollars  and  forty  cents,  which  he 
claimed  as  commissions  on  the  money  paid  by  him  to  the 
Treasurer  of  State.  Under  the  Revenue  Act  of  1861,  (Stats. 
1861,  p.  453,)  County  Treasurers  were  allowed  commission  on 
money  paid  over  by  them  to  the  State,  at  the  rate  of  three  per 
cent;  and  when  the  Treasurer  paid  a  sum  of  money  into  the 
State  Treasury  he  deducted  and  retained  therefrom  three  per 
cent  on  the  amount  for  his  percentage,  but  took  a  receipt  for 
the  whole  sum.  It  is  unnecessary  to  pass  on  the  question, 
whether  it  was  his  duty,  under  the  Revenue  Act,  to  have 
returned  to  the  County  Treasury  the  money  received  by  him 
as  commissions^   on  the  ground   that  he  received  a  stated 
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salaiy;  for,  admitting  that  such  was  his  duty,  no  reoovery 
can  be  had  in  this  action  for  his  default  in  that  respect  The 
breach  allied  in  the  complaint  is  that  the  Treasurer  failed  to 
keep  the  money  of  the  county  in  the  safe  provided  for  that 
purpose,  but  unlawfully  withdrew  the  same  and  converted  it 
to  his  own  use.  The  Eevenue  Act  of  1861  (Sec  107)  author- 
ized the  Treasurer  to  receive  a  commission  of  three  per  cent 
on  all  moneys  disbursed  by  him;  and  section  one  hundred  and 
fifteen  provides  that  '^  all  fees  and  percentage  allowed  under 
the  provisions  of  this  Act,  to  any  officer  or  officers,  in  any 
coimty,  or  in  any  city  and  county  in  this  State  where  by  pro- 
visions of  law  such  officers  receive  a  stated  salary,  shall  be 
received  by  such  officer  and  paid  into  the  County  Treasury,  or 
City  and  County  Treasury,  for  the  use  of  the  county,  or  city 
and  county/'  etc  The  retention  by  the  Treasurer  of  the 
commissions  at  the  time  of  the  payment  to  the  Treasurer  of 
State  was  not  only  authorized  but  was  required  by  law;  and 
the  malfeasance  on  his  part,  if  the  county  was  entitled  to  the 
money  so  retained  by  him,  consisted  in  his  failure  to  pay  the 
money  into  the  Coimty  Treasury.  No  breach  of  the  condi- 
tions of  the  bond  is  alleged  under  which  a  recovery  could  be 
had  for  this  default  of  the  Treasurer. 

The  alleged  error  of  the  Court  in  denying  the  defendants' 
motion  for  a  nonsuit  is  their  fifth  point  In  support  of  the 
motion  it  is  urged  that  the  office  to  which  Bird  was  elected, 
ceased  to  exist  before  the  alleged  defalcation,  and  that  when 
the  defalcation  occurred  he  held  a  different  office.  This  posi- 
tion has  been  answered  by  the  construction  we  gave  to  the 
Acts  relating  to  the  Comity,  and  the  City  and  County  of 
Sacramento.  It  is  proper  to  add  that  the  defalcation  occurred 
before  the  expiration  of  the  term  for  which  he  was  elected; 
and  that  although  the  Act  of  1863,  for  the  government  of  the 
county,  was  passed  before  the  defalcation  took  place,  that  Act 
provides,  in  section  seven,  that  ''the  officers  in  thia  section 
mentioned,  (among  whom  is  the  Treasurer,)  elected  at  the 
general  election  in  the  year  1863,  shall  hold  office  during  the 
term  for  which  they  were  elected,  and  until  their  successors 
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are  elected  mnd  take  ofBce  under  this  Act''  And  bo,  the  term 
of  office  to  which  he  was  elected  had  not  ceased  in  fact  or  in 
law,  when  the  alleged  defalcation  took  place.  If  it  conld  be 
made  to  appear  that  at  the  time  of  the  defalcation  the  office  of 
Treasurer^  to  which  Bird  was  elected,  had  been  abrogated, 
and  that  by  legislative  appointment  he  was  the  incambent  of 
a  different  office,  then  the  argument  of  the  defendants'  counsel 
would  have  a  very  forcible  application,  if  it  would  not  be  cod- 
elusive  of  the  question. 

Change  in  duiiea  of  an  officer  hy  law. 

The  fact  that  changes  were  made  in  the  duties  of  iSke  office 
by  the  Act  of  1863,  by  which  the  Treasurer  was  relieved  of 
the  custody  of  the  funds  of  the  city,  and  his  salary  was  reduced, 
etc.,  did  not  impair  the  bond  or  discharge  the  sureties  from 
responsibility  for  the  subsequent  acts  or  defaults  of  the  Treas- 
urer. The  provisions  of  section  eight  of  the  Act  of  1850,  con- 
oeming  official  bonds,  that  the  bond  shall  be  obligatory  ^for 
the  faithful  discharge  of  all  duties  which  migr  be  required  of 
such  officer,  by  any  law  enacted  subsequent  to  the  execution 
of  such  bond,"  provides  for  the  contingency  of  a  change  in  the 
duties  of  the  office  of  the  character  of  that  found  in  this  case^ 
An  increase  or  diminution  of  the  salary  or  fees  attached  to  the 
office  has  never  been  held  to  work  a  change  in  the  office,  or  to 
operate  as  a  release  of  the  sureties  upon  the  official  bond. 

Insolvency  of  a  part  of  sureties  on  officiai  bond. 

The  sixth  point,  that  the  sureties  were  discharged  because 
some. of  them  became  insolvent  and  others  removed  from  tiie 
State,  and  the  County  Judge  failed  to  summon  the  Treasurer 
to  show  cause  why  he  should  not  execute  an  additional  bond, 
is  dearly  untenable.  Those  proceedings  are  instituted  for  the 
protection  of  the  obligees,  and  not  the  obligors;  and  besides, 
the  original  bond  remains  in  force  after  the  execution  of  the 
additional  bond.  (Act  of  1850,  concerning  official  bonds,  Sec. 
19.)     The  defendants'  argument  is  that  6<mie  of  the  suretisB 
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released  by  proceedings  in  insolvency,  and  others  in  oon^ 
teqnetice  of  their  removal  from  the  State ;  and  that  under  the 
familiar  raloi  that  the  release  of  one  operates  as  a  release  of  all 
the  sureties,  the  defendants  were  discharged  from  all  fnture 
liability  on  the  bond.  There  are  two  objections  to  the  argn* 
men!  The  release  of  one  surety  to  the  bond,  contemplated 
by  the  rule,  is  an  express  release  by  the  obligee,  or  a  release 
by  (^ration  of  law,  at  his  instance  or  by  his  procurement 
It  must  be  his  express  act,  or  the  direct  result  of  his  act,  so 
that  it  may  be  said  that  he  released  the  surety.  Second  — 
Neither  the  discharge  in  insolvency,  nor  the  removal  from  the 
State  of  certain  of  the  sureties,  released  them  from  future  lia- 
bility on  the  bond*  The  case  of  the  People  v.  Busier,  11  OaL 
215,  relied  on  by  the  defendants,  is  not  in  point,  for  there  a 
part  of  the  sureties  were  released  fay  order  of  the  County 
Judge  from  all  future  liability  on  the  bond,  and  such  release 
was^  in  law,  the  act  of  the  obligees.  A  new  bond  was  exe- 
cuted, which,  from  the  time  of  its  execution,  took  the  place 
of  the  first  bond,  and  the  defalcation  occurred  after  the  execu- 
tion of  the  second  bond. 

The  last  point  needs  no  special  consideration,  as  it  has  been 
virtually  disposed  of  in  passing  on  the  other  points. 

The  plaintiff  not  being  entitled  under  the  allegations  of  the 
complaint  to  recover  the  amount  of  the  commissions  retained 
by  the  Treasurer — four  thousand  seven  hundred  and  seventy- 
eight  dollars  and  forty  cents  —  it  is  ordered  that  the  judgment 
be  reversed  and  the  cause  remanded  for  a  new  trial,  unless  the 
plaintiff,  within  thirty  days  from  this  date,  shall  file  in  this 
Court  a  release  of  the  said  sum  of  four  thousand  seven  hundred 
and  seventy-eight  dollars  and  for^jr  cents,  part  of  the  judg- 
ment; and  that  upon  such  release  being  filed,  the  judgment 
of  the  Court  below  be  affirmed  for  the  remainder  thereof. 

Sa-wteb,  J.,  concurring  specially: 

I  can  perceive  no  good  reason  for  deducting  the  four  thou- 
sand seven  hundred  seventh-eight  dollars  for^  cents  appro- 
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priated  by  Bird  aa  commisBions.  These  comniiwdopa  clearly 
belonged  to  the  eounty,  (Laws  1861,  p.  465^  Sees.  114  and 
116;  and  Potion  v.  Placer  Cotmiy,  30  OaL  175,)  and  they 
eame  into  the  possession  of  Bird  as  Treasurer  of  Sacra- 
mento County.  It  was  his  duty  to  keep  these  moneys  and 
pay  them  over  in  the  same  manner  as  the  other  funds  of  the 
county  were  required  to  be  kept  and  paid  over;  and  I  think 
their  appropriation  to  his  own  use  within  the  breach  assigned. 
I  concur  in  the  conclusions  attained  by  a  majority  of  the  Ckmrt 
in  other  respects,  and  think  the  judgment  of  the  District  Conit 
should  be  affirmed. 


J.  H.  POETT  V.  ABEL  STEARNS,  P.  DOMEC,  ato  J. 
M.  HELLMAN- 


OBcnuBMT  or  Mobxgjlab  worn  Ck>u>  Coik. —  U,  to  a  note  Mcand  liy  fe 
mortgai^e  dnly  recorded,  payable  In  money  generally,  a  ■applemtnt  to  af  to- 
wards added  asreelng  to  pay  in  gold  coin,  wlilcb  rapplement  la  not  recorded 
the  mortgage  can  be  enforced  by  a  eale  for  gold  coin  at  agtlnat  enbeeqiiait 
encumbrancers  whoee  Hen  attached  after  the  addition  to  the  note. 

Cbahob  of  Notb  uwcuvmd  bt  Mobtbaob.^ — If  a  note  eecnred  by  mortgage  It 
af terwardi  eo  far  changed  at  to  loee  Its  identity,  the  mortgage  caaaot  te 
enforced  ai  against  aabseqnent  encambraneera. 

.▼ai»ub  of  Gold  Coir  uid  Lbqaxi  Tbkdbb  Nqtbb. —  Aa  a  matter  at  law  then 
is  no  possible  difference  in  Talue  between  gold  coin  and  legal  tender  boIMi 
-BOT  can  evidence  be  received  to  prove  a  difference. 

Appeal  from  the  District  Court^  Firat  Judicial  District,  Lm 

Angeles  Countj. 

The  mortgage  oontained  a  sufficient  description  of  the  note 
to  show  that  it  was  payable  in  money,  generally,  and  not  in 
gold  coin.  The  Court  below  directed  the  mortgage  to  be  en- 
forced by  a  sale  of  the  mortgaged  premises  for  money  generally. 
The  plaintiff  appealed  from  that  part  of  the  judgment  directing 
the  premises  to  be  sold  for  money  generally,  claiming  that  the 
judgment  should  have  directed  the  mortgaged  property  to  be 
aold  for  gold  coin. 

The  other  facts  are  stated  in  the  opinion  of  the  Oonrt. 
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M.  A  B.  F.  Morrison,  for  Appellant 

Volney  E,  Howard,  for  Respondents. 

By  the  Court,  Shafteb,  J. : 

On  the  14th  of  April,  1861,  the  defendant  Steams  ezecnted 
his  promissory  note  to  the  plaintiff  for  the  sum  of  fifteen  thou- 
sand dollars^  payable  in  money  generally.  Steams,  on  the  2d 
of  July,  1861,  executed  a  mortgage  to  the  plaintiff  to 
secure  the  note,  which  mortgage  was  duly  recorded  on  the 
same  day  in  the  Recorder's  office  of  Los  Angeles  County, 
wliere  the  lands  are  situate.  'Sear  the  end  of  the  year  1862, 
or  at  the  beginning  of  1868,  Steams  eoceouted  and  delivered 
to  the  plaintiff  the  following  supplement  or  addendum  to  the 
note  as  originally  drawn: 

**  I  agree  to  pay  the  above  written  sum  of  fiffcsen  thousand 
dollars  in  gold  coin  of  the  United  States. 

This  supplement  was  never  recorded.  The  defendants, 
Domec  and  Hellman,  are  subsequent  encumbrancers,  by  judg- 
ment, whose  liens  attached  after  the  addition  to  the  note  of 
the  aforesaid  clause.  The  question  presented  is  whether  the 
plaintiff  is  entitled  to  a  decree,  as  against  these  subsequent 
encumbrancers,  that  the  mortgaged  premises  shall  be  sold  for 
gold  coin. 

The  case  wa&  not  argued  at  the  bar,  and  no  brief  has  been 
filed  on  behalf  of  the  respondents.  We  can  conjecture  no 
ground  upon  which  the  plaintiff's  ri^t  to  a  gold  judgment 
can  be  resisted,  except  it  be  that  the  note  as  originally 
executed  was  so  far  changed  by  the  memorandum  subse- 
quently made  as  to  lose  its  identity.  But  if  the  note  is  no 
longer  the  note  described  in  and  secured  by  the  mortgage, 
then  a  larger  consequence  might  follow  than  that  which  die 
respondents  claimed  in  their  exceptions,  viz. :  that  the  plaintiff 
would  not  be  entitled  to  a  decree  of  foreclosure  in  any  form- 
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trhe  point  was  made  on  the  supposal,  probably^  that  the  stipula- 
tion superadded  to  the  note  was  disadvantageous  to  the  subse- 
quent purchasers,  on  the  ground  of  an  assumed  difference 
between  the  market  value  of  gold  and  that  of  legal  tender 
notes,  whereby  the  prior  encumbrance  wu  made  more  onerous 
than  appeared  of  record.  If  we  could  recognize  the  difference 
assumed,  under  any  circumstances,  it  is  very  dear  that  we 
could  not  notice  it  judicially,  and  it  is  not  found  here  as  a  fsct 
by  the  referee.  But  the  difference  in  question  is  an  impossi- 
ble difference  in  matter  of  law.  It  was  ruled  in  CarpmUier  ▼. 
Aiherton,  25  CaL  564,  that  '^  a  Court  cannot  say  judicially 
that  one  kind  of  money  made  a  legal  tender  is  of  greater  or 
lees  value  than  another;  nor  can  evidence  be  received  to  prove 
a  difference.''  This  view  is  distinctly  re-asserted  in  Spencer 
et  oZ.  V.  Prindle,  28  CaL  276,  Reese  r.  Stearm,  29  CaL  273, 
and  Tarpy  v.  Shepherd,  80  CaL  180. 

The  case  is  as  it  would  have  been  had  the  note  been  made 
payable,  in  terms,  in  gold  or  silver  coin,  or  in  legal  tender 
notes,  at  the  election  of  the  maker,  his  election  to  be  mani- 
fested at  the  time  and  in  the  act  of  payment,  or  in  writing  at 
any  time  prior  thereto.  A  mortgage,  collateral  to  a  note  so 
drawn,  would  have  been  notice,  when  recorded,  to  all  die 
world  that  the  lien  might  come  to  stand  in  the  end  as  security 
for  the  payment  of  the  note  in  either  one  of  the  three  kinds  of 
lawful  money,  to  the  exclusion  of  the  other  two.  Nor  would 
it  be  essential  to  the  validity  of  the  election  or  waiver  when 
made  in  advance  of  the  maturity  of  the  note,  that  it  should  be 
made  upon  any  consideration  distinct  from  that  upon  which 
the  note  was  based  in  the  flrst  instance.  (Plowman  A  Me- 
Lane  v.  Riddle,  7  Ala.  776 ;  Stewart  v.  DotmeUy,  4  Serg.  177; 
Oilman  v.  Moore,  14  Vt  457.) 

The  judgment  is  reversed,  and  the  District  Court  is  directed 
to  enter  a  decree  directing  the  mortgaged  premises  to  be  sold 
for  gold  coin,  in  accordance  with  the  views  expressed  in  this 
opinion. 


Oct^l86e.]  POETTT  V.    ST1I4BN&  81 

Opinion  of  Sawyer,  J.,  on  Petition  for  Behearln^ 


SA.WTSB,  J.y  disseating: 

I  diseent 

Mr.  JustiGe  Sawtbb  delivered  the  following  opinion  on  ped- 
tion  for  rehearing: 

This  action  was  brought  to  foredoee  a  mortgage  given  to 
secure  payment  of  a  promissory  note  executed  by  defendant. 
Steams*  The  note,  as  originally  given,  was  not  by  its  terms 
payable  in  any  specific  kind  of  money,  bat  was  only  payable 
in  money  generally.  It  was,  therefore,  not  embraced  in  the 
provisions  of  the  Specific  Contract  Act  The  mortgage  was, 
in  express  terms,  upon  the  condition  that  Steams  should  pay 
the  said  note  ^'according  to  the  tenor  and  effect  thereof." 
According  to  the  tenor  and  effect  thereof,  it  could  be  paid  in 
any  kind  of  money  which  the  law  made  a  legal  tender,  and 
the  party  was  not  entitled,  upon  the  contract,  to  a  judgment 
payable  in  gold  coin.  The  defendants  Domec  and  Hellinan 
are  subsequent  encumbrancers.  After  the  execution  and  record 
of  the  mortgage  Steams  added  a  clause  to  his  note,  making  it 
payable  in  gold  coin,  thereby  giving  to  the  payee  an  addi- 
tional right  to  receive  a  specific  kind  of  money,  and  an  addi- 
tional and  different  remedy.  No  corresponding  change  was 
made  in  the  mortgage.  The  mortgage  vraa  conditioned  for 
payment  of  the  note  ^^  according  to  the  tenor  and  effect  there- 
of," as  it  originally  stood,  and  not  as  amended.  I  think  the 
mortgage  can  only  be  enforced  according  to  its  own  terms, 
and  so  far  as  the  subsequent  encumbrances  are  concerned,  that 
there  can  be  no  judgment  for  satisfaction  out  of  the  mortgaged 
premises  in  gold  coin.  I  do  not  think  the  question  whether 
a  dollar  in  coin  is  VTorth  more  than  a  dollar  in  legal  tender 
notes  arises.  A  new  right  and  a  new  remedy,  which  the  law 
recognizes,  is  given  by  the  new  term  introduced  into  the 
note — a  right  and  remedy  not  embraced  in  the  terms  of  the 
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mortgage;  and  it  is  a  matter  of  no  consequence  Mrliether  or 
not  tlie  money  in  ^ich  the  new  note  is  payable  is  more  valu- 
able than  that  in  which  the  old  mi^t  be  paid.  The  new  right 
reste  upon  contract,  and  is  one  that  the  law  respects  and  ea- 
forces,  and  in  that  view,  at  least,  it  is  valuable.  I  do  not  oon- 
onr  in  the  judgment  upon  the  former  hearing,  and  I  think  a 
lehearing  should  be  granted. 


WILLIAM  H.  KNOWLES  v.  JAMES  H.  TEATES. 

llTBAL  IK  CoimsTKD  BuBCTioN  CA8B8. —  The  Constitntloii  stfM  the  Sapreat 
Oourt  Jnrltdlction  on  appeal  from  jndgmenti  rendered  In  eonteated  eleetioB 
cMca  In  the  Ccmnty  Conrta. 

Can  AimiccD.—  Conant  t.  CwMint,  10  Cal.  262,  afflmMd. 

OunsMFORAKBons  BzposiTXON  OF  ▲  Protision  OF  THB  OoKTiTDTiow. —  Ju- 
dicial Interpretation  of  the  meaning  and  effect  of  a  prortiloa  of  the  Constl- 
tntlon,  made  near  the  time  of  Iti  adoption,  la  atrong  ertdenee  that  the  people 
In  adopting  It  understood  and  Intended  It  to  be  as  Interpreted. 

IvtvarssrATiON  of  ▲  Law. —  The  reason  aod  Intention  of  the  lawgiver  win 
control  the  strict  letter  of  the  law  In  Interpreting  the  same,  when  to  adhere 
to  the  strict  letter  wonld  lead  to  palpable  Injustice,  contradiction  or  ab- 
surdity. 

Xalconduct  of  Offiobs  of  EuecnoN. —  If  the  persons  acting  aa  the  Inspector 
and  Judges  of  an  election  open  the  polls  and  hold  the  election  at  a  place 
far.  distant  from  that  appointed  by  the  Board  of  Superrisors  for  holding 
the  election.  It  amounts  to  malconduct  In  the  sense  of  the  statute  concern- 
ing elections. 

AJOBXBxncm  TO  BLBcnoir  Laws.—  Courts  should  so  far  adhere  to  the  substantial 
requirements  of  the  law  In  relation  to  elections  aa  to  preaerre  them  fron 
abuses  subyerslve  of  the  Inherent  and  constitutional  rights  of  the  people. 

Wnmynov  kust  bs  Hold  at  Placb  appointb). —  If  the  Inspector  and  Judgea  of 
an  election  open  the  polls  and  hold  the  aame  at  a  place  not  authorised  bf 
the  Board  of  Superrisors,  and  at  a  distance  from  the  place  appointed  by  tbs 
Board  of  Supervisors  for  holding  the  same^  without  any  excuse  therefor,  tlis 
•lection  Is  iuTalid,  and  the  votes  there  cast  should  be  rejected  and  d]»> 
allowed. 

Appeai.  from  the  Coanty  Court^  Plumas  County. 

The  facts  are  stated  in  the  opinion  of  the  Oooirt. 

Van  Clief  dk  Oear,  for  Appellant^  argued  that  admitting 
the  votes  contested  were  actually  cast  by  qualified  electors, 
and  that  there  was  no  fraud,  still  the  elections  held  at  the 
Buckeye  House,  six  miles  from  Granite  Basin,  the  place 
•Jointed,  and  at  the  Waiehooae^  three  miles  from  Cascade. 
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the  place  appointed,  and  at  He!Pike'fl>  a  mile  from  Grizzly 
Vallej,  the  place  appointed,  were  invalid,  and  that  all  the 
votes  oast  at  those  precincts  shonid  be  rejected.  They  argiied 
that  the  validity  of  an  election  depended  on  the  law,  and  that 
when  a  law  fixed  the  time  and  place  for  holding  an  election, 
time  and  place  were  of  the  substance  of  the  election  and  could 
not  be  dispensed  with;  and  cited  People  v.  Byder,  12  N.  Y. 
439;  People  v.  Church,  6  Cal..78;  McCune  v.  Weller,  11  Cal. 
61.  They  argued  that  in  WhipUy  v.  McGvne,  12  Cal.  362, 
the  complaint  admitted  that  the  votes  were  cast  at  the  proper 
place  appointed,  bnt  relied  on  irregularities  in  the  conduct  of 
the  officers,  and  that  in  Bourland  v.  Eildreth,  26  Cal.  214,  the 
votes  cast  at  Phoenix  Eeservoir  were  admitted  to  have  been 
cast  at  the  proper  place.  They  admitted  that  if  the  election 
was  held  at  the  place  appointed  and  at  the  time  designated 
and  there  was  no  fraud,  that  the  votes  would  not  be  rejected ; 
but  contended  that  the  case  at  bar  was  to  be  distinguished 
from  all  those  cases  where  Courts  had  refused  to  set  aside 
elections  without  proof  of  fraud,  in  this,  that  in  this  case  the 
elections  had  not  been  held  in  accordance  with  any  law^ 
because  not  held  at  the  place  appointed;  and  cited  JEllis  v. 
County  Com,,  2  Gray,  376.  They  also  argued  that  a  vote  not 
cast  at  the  proper  time  and  place  was  as  ill^al  as  one  not 
east  by  the  proper  person. 

Creed  Haymorul,  and  John  D.  Goodwin,  for  Kespondent, 
argued  that  the  Supreme  Court  had  no  jurisdiction  of  the 
appeal  in  this  case,  and  that  the  Act  of  1860,  giving  an  appeal, 
conflicted  with  the  fourteenth  section  of  Article  YI  of  the 
Constitution,  and  that  the  case  was  not  one  arising  in  the  Pro- 
bate Court,  nor  a  case  in  equity,  nor  one  of  the  enumerated 
cases  at  law.  They  also  argued  that  the  manner  in  which  the 
elections  were  held  and  the  places  were  held,  did  not  amount 
to  malconduct  on  the  part  of  the  Board  of  Election.  They 
admitted  that  place  was  of  the  substance  of  an  election,  but 
only  to  the  extent  that  the  polls  should  be  opened  in  the  place 
or  preeiiiot  where  the  elector  claimed  his  vote,  and  argued 
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that  if  the  eieotion  waa  held  by  the  proper  officers  and  on  ibe 
designated  day,  and  at  a  place  or  precinct  where  the  elector 
daimed  hie  yote,  although  not  at  the  particular  house  desig- 
nated by  the  Board  of  Superyisors,  and  there  was  no  fraud, 
the  election  was  not  invalid.  They  also  argued  that  the  order 
of  the  Board'  of  Supervisors  so  far  as  it  fixed  a  place  where  m 
election  should  be  held  in  a  precinct^  was  merely  directory; 
and  cited  Holland  v.  Osgood,  8  Vt ;  Corliss  v.  Corliss,  8  Id. 
290;  Pond  v.  Negas,  8  Mass.  230;  Peopls  v.  Cook,  14  Barb. 
294;  4  Cowen,  297;  8  Id.  102;  20  Wend.  14;  8  Hill,  43; 
6  Denio^  409;  and  20  Pick.  484. 

By  the  Court,  Cuebbt,  0.  J,: 

At  the  general  election  held  in  Plumas  County  on  the  6di 
of  September,  1865,  Stephen  J.  Clark  and  James  H.  Yeates 
were  candidates  for  the  office  of  Sheri£F  of  said  county.  The 
Board  of  Canvassers  of  the  county  held  and  declared  Yeates 
duly  elected  to  said  office  by  a  majority  of  five  votes.  There- 
after, on  the  2l8t  of  October,  William  H.  Enowles,  an  elector 
of  the  same  county,  presented  to  the  County  Court  his 
petition  contesting  the  election  of  Yeates  and  praying  that 
Clark  might  be  declared  elected  and  entitled  to  the  <^oe. 
Yeates,  the  respondent,  appeared,  and  answered  the  petition  of 
Knowles,  the  contestant  Upon  the  trial  of  the  issues  joined 
between  the  parties,  the  Court  rendered  judgment  for  respon- 
dent, from  which  the  contestant  has  appealed  to  this  Court 

The  respondent's  counsel  has  made  an  objection  challenging 
the  jurisdiction  of  this  Court  in  the  premises,  which  it  is 
necessary  to  consider  and  dispose  of  before  we  can  look  into 
the  merits  of  the  controversy.  The  question  is  one  of  great 
importance,  and  were  we  without  authority  on  the  subject, 
we  should  view  it  as  exceedingly  embarrassing.  In  Conami  ▼. 
Conant,  10  Cal.  252,  which  was  an  action  of  divorce^  an 
objection  was  taken  that  the  Supreme  Court  had  no  appellate 
jurisdiction  imder  the  Constitution  in  the  case  —  no  qnestion 
of  property  being  involved  in  its  determinatioD.     The  fourth 
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section  of  the  SLcth  Article  of  the  Conatitutioii  then  in  force 
declared  that  '^the  Supreme  Conrt  shall  have  appellate' jnria- 
diction  in  all  cases  where  the  matter  in  dispute  ezeeeds  two 
hundred  dollars ;  where  the  legality  of  any  tax,  toll  or  impost, 
or  municipal  fine  is  in  question;  and  in  all  criminal  cases 
amounting  to  felony,  on  questions  of  law  alone.''  After  refer- 
ring to  the  portion  of  the  Constitution  quoted,  the  Court,  by 
Mr.  Justice  Field,  said:  '^We  do  not  xmderstand  the  last 
words  of  the  first  clause  of  this  section  as  restricting  the  juris- 
diction only  to  those  cases  which  involve  questioxiB  of  prop- 
erty, or  the  legality  of  a  tax,  toll,  impost  or  municipal  fine. 
As  we  read  the  section,  the  Court  possesses  appellate  jurisdic- 
tion in  all  cases ;  provided  that  when  the  subject  of  litigation 
is  capable  of  pecuniary  compensation,  the  matter  in  dispute 
must  exceed  in  value  or  amount  two  hundred  doUars,  unless 
a  question  of  the  legality  of  a  tax,  toll,  impost  or  nranieipal 
fine  is  drawn  in  question.  *  *  *  It  never  could  have  been 
the  intention  of  the  framers  of  the  Constitution  to  deny  to  the 
higher  Courts,  both  original  and  appellate,  any  jurisdiction  in 
that  large  class  of  cases  where  the  relief  sought  is  not  suscep- 
tible of  pecuniary  estimation.  *  ♦  ♦  We  think  the  con- 
struction contended  for  too  narrow^  and  not  imperatively  re- 
quired by  the  Constitution." 

Appellate  jurisdiction  of  the  Supreme  Court. 

The  fourth  section  of  the  Sixth  Article  of  the  Constitution, 
as  amended,  reads  as  follows:  "The  Supreme  Court  shall 
have  appellate  jurisdiction  in  all  cases  in  equity;  also,  in  all 
cases  at  law  which  involve  the  title  or  possession  of  real 
estate,  or  the  legality  of  any  tax,  impost,  assessment,  toll,  or 
municipal  fine,  or  in  which  the  demand,  exclusive  of  interest, 
or  the  value  of  the  property  in  controversy,  amounts  to  three 
hundred  dollars;  also,  in  all  cases  arising  in  Probate  Courts; 
and  also  in  all  criminal  cases  amounting  to  felony  on  questions 
of  law  alone." 

On  the  part  of  the  respondent  it  is  insisted  that  this  section 
ae  amended  is  a  more  distinct  and  exact  limitation  of  the 
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appellate  powers  of  the  Supreme  Court  than  was  the  section 
as  it  stood  in  the  old  Constitution,  and  that  the  general  words, 
^'  all  cases  at  law/'  are  limited  and  restrained  bj  the  particu- 
lar words  following  in  the  same  clause.  We  are  of  opinion, 
however,  that  as  to  the  point  under  consideration  these  co^ 
responding  sections  of  the  old  and  new  Constitutions  are 
substantially  the  same,  so  that  the  opinion  and  judgment  in 
Corumt  y.  Gonant  may  be  regarded  to  be  quite  as  applicable 
to  the  case  before  us  as  it  would  have  been  had  the  Constitu- 
tion in  the  particular  noticed  remained  unchanged. 

The  learned  Judge,  in  the  case  referred  to,  seems  to  have 
had  in  mind  the  rules  of  interpretation  defined  by  Rutherforth, 
as  rational  and  mixed.  Rational  interpretation  is  when  the 
words  of  an  instrument  do  not  express  the  author's  intention 
perfectly,  but  either  exceed  or  fall  short  of  it,  so  that  the 
intention  is  to  be  collected  from  probable  or  rational  conjec- 
tures only;  and  mixed  interpretation,  that  is,  an  interpretation 
partly  literal  and  partly  rational,  is  when  the  author's  words, 
though  they  do  express  his  intention  when  rightly  understood, 
are  in  themselves  of  doubtful  meaning,  rendering  it  ^necessary 
to  have  recourse  to  the  like  conjectures  to  find  out  in  what 
sense  the  words  were  used;  in  which  case  the  intention  is 
collected  from  the  words,  but  not  without  the  help  of  other 
conjectures.  (Rutherforth's  Institutes,  B.  2,  Ch.  7,  Sec  3.) 
By  means  of  these  rules  of  interpretation  the  spirit  of  the  text 
is  saved  from  sacrifice  to  its  strict  letter.  When  the  provi- 
sions of  a  statute  or  of  the  organic  law  are  clear  and  precise, 
and  attended  with  no  difficulty  in  the  application,  there  is  no 
room  for  any  interpretation  or  comment  The  intention  of 
the  lawgiver  is  what  must  be  adhered  to.  But  if  the  lan- 
guage of  the  instrument  is  indeterminate,  vague  or  susceptible 
of  a  more  or  less  extensive  sense,  we  must  presume  the  inten- 
tion according  to  the  laws  of  reason  and  equity ;  and  for  this 
purpose  it  is  necessary  to  pay  attention  to  the  nature  of  the 
things  to  which  the  question  relates.  In  this  connection  Vat- 
tel  says:  "There  are  certain  things  of  which  equity  admits 
the  extension  rather  than  the  restriction;  that  is  to  say,  that 
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the  preoise  point  of  the  will  not  being  discovered  in  the  ex- 
pressions of  the  law  or  contract,  it  is  safer  and  more  consis- 
tent with  equity  to  suppose  and  fix  that  point  in  the  more 
extensive  than  in  the  more  limited  sense  of  the  terms/'  (Yat^ 
tel,  B.  2,  Ch.  17,  Sec  300.)  £ent  says:  ^^  It  is  an  established 
rule  in  the  exposition  of  statutes  that  the  intention  of  the  law- 
giver is  to  be  deduced  from  a  view  of  the  whole  and  of  every 
part  of  a  statute,  taken  and  compared  together.  The  real 
intention,  when  accurately  ascertained,  will  always  prevail 
ofver  the  literal  sense  of  terms.  When  the  expression  in  a 
statute  is  special  or  particular,  but  the  reason  is  general,  the 
expression  shall  be  deemed  general ;''  and  he  holds  that  the 
reason  and  intention  of  the  lawgiver  will  control  the  strict 
letter  of  the  law  when  the  letter  would  lead  to  palpable  in- 
justice, contradiction  and  absurdity.  (1  Kenfs  Com.  461, 
462.)  These  authorities  apply  as  fully  to  the  interpretation 
and  construction  of  Constitutions  as  to  contracts,  treaties  and 
legislative  enactments. 

The  Constitution  of  this  State  was  created  and  adopted  by 
a  free  people  in  order  to  secure  to  themselves  and  their  pos- 
terity the  blessings  of  liberty.  In  the  declaration  of  rights 
the  great  fundamental  truths  that  '^  all  men  are  by  nature  free 
and  independent,  and  have  certain  inalienable  rights,  among 
which  are  those  of  enjoying  and  def wading  life  and  liberty; 
acquiring,  possessing  and  protecting  property;  and  pursuing 
and  obtaining  safety  and  happiness/^  are  distinctly  announced; 
and  it  is  declared  that  all  political  power  is  inherent  in  the 
people;  that  government  is  instituted  for  the  protectiaD, 
security  and  benefit  of  the  people,  and  that  no  person  shall  be 
deprived  of  life,  liberty  or  property  without  due  process  of 
law.  The  Constitution  secures  to  the  citizen  the  right  of 
suffrage,  without  which  he  could  not  exert  his  political  power, 
and  without  which  he  would  be  impotent  to  secure  to  himself 
the  full  enjoyment  of  life,  liberty  and  property. 

Por  the  accomplishment  of  the  objects  and  ends  of  the  gov- 
ernment of  the  State,  its  powers  are  divided  into  three  depart- 
ments, to  each  of  which  is  assigned  its  appropriate  functions. 
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The  judicial  department  is  vested  in  various  Courts,  having 
either  original  or  appellate  jurisdiction  or  both,  among  which 
the  Supreme  Court  is  of  highest  authority.  To  it,  as  the 
Court  of  dernier  resort,  it  may  fairly  be  presumed  the  people 
intended  the  citizen  mi^t  go,  in  matters  of  gravest  concern, 
for  the  enforcement  of  his  rights  or  for  the  redress  of  ivrongs 
sustained.  There  is  no  right  which  is  of  greater  value  to  him 
than  his  right  to  say  by  his  vote  who  shall  be  intrusted  with 
the  exercise  of  the  powers  of  the  government  in  its  several 
departments,  because  the  free  enjoyment  of  the  right  of  choice 
is  precedent  and  essential  to  the  protection  and  security  pro- 
vided for  and  promised  to  him  in  the  Constitution.  Then  to 
deny  to  him  the  right  of  appeal  to  the  highest  tribunal  of  the 
State  in  cases  where  he  may  have  been  deprived  of  a  right 
which  lies  at  the  foundation  of  all  others  would,  it  seems  to 
us,  be  depriving  him  of  a  privilege  which  it  was  designed  by 
those  who  adopted  the  Constitution  he  should  have  and  enjoy. 
To  80  interpret  the  provisions  of  the  Constitution  defining  the 
jurisdiction  of  this  Court  as  to  close  the  door  to  his  appeal 
would,  .in  our  judgment,  be  to  refuse  to  appreciate  the  int^- 
tion  of  the  people  who  adopted  the  Constitution,  as  deduced 
from  a  view  of  it  as  a  charter  of  our  liberties,  and  woidd,  by 
an  adherence  to  the  strict  letter  of  the  partictdar  provision, 
involve  us  in  a  contradiction  of  the  manifest  design  of  the  Con- 
stitution as  a  whole;  and  further,  we  would  thereby  hold  that 
in  cases  involving  rights  of  the  highest  and  most  sacred  impor- 
tance the  party  concerned  could  be  heard  only  in  Courts  of 
inferior  grade,  though  reason  and  justice  might  demand  that 
he  should  have  a  right  of  redress  coxmnensurate  with  the  mag- 
nitude of  the  interest  at  stake. 

Contemporaneous  interpretation  of  a  Oonstituiion, 

In  aid  of  the  interpretation  which  we  give  to  the  section  af 
the  Constitution  under  consideration  we  may  refer  to  the 
exposition  and  practice  of  the  judicial  department  of  the  State 
Government^  ^ince  its  organization.  The  highest  Courts  of 
original  jurisdiction  have  been  in  the  practice,  from  the  begin- 
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ningy  of  taking  cognizanoe  of  oases  in  which  the  subject  nuii- 
ter  was  not  susceptible  of  pecuniary  es1imati<m,  and  oonceming 
which  no  mention  in  terms  was  made  in  the  Oonstitation. 
Cases  of  divorce  are  of  this  classy  as  also  suits  to  prevent  threat^ 
ened  injuries,  respecting  the  guardianship  of  children,  honoraij 
offices,  and  proceedings  in  the  nature  of  writs  of  quo  wammio; 
and  in  all  such  eases  the  Supreme  Court,  throughout  the  same 
period,  entertained  and  exercised  appellate  jurisdiction.  Con- 
temporaneous exposition  has  ever  been  esteemed  by  jurists  and 
statesmen  as  strong  evidenos  in  support  of  an  interpretation 
or  construction  of  a  statute^  or  of  a  provision  of  the  organic 
law  in  consonance  with  such  reposition.  Cantemporanea  ex- 
jpasUio  est  forlissitna  in  lege  is  a  maxim  of  the  civil  law,  resting 
for  its  support  on  a  foundation  of  solid  reason. 

We  do  not  mean  to  be  understood  as  holding  that,  notwith* 
standing  contemporaneous^  exposition  on  the  part  of  the  judi- 
cial tribunals  and  Legislatures  of  the  State  may  be  cogent 
evidence  in  aid  of  a  particular  interpretation  or  construction, 
of  the  Constitution,  that  such  interpretation  or  construction, 
even  though  sanctioned  by  long  usage,  should  be  upheld,  if 
the  same  be  clearly  repugnant  to  the  express  and  unequivocal 
terms  of  the  instrument.  It  is  to  the  words  of  the  Constitu- 
tion we  must  have  recourse  in  the  first  place  to  ascertain  what 
may  be  intended  by  any  of  its  provisions.  Its  spirit  and  inteai 
must  be  collected  chiefly  from  its  words,  and  what  its  words 
mean  in  their  relations  to  each  other  and  to  the  subject  mat- 
ter of  its  provisions,  it  is  oftentimes  the  office  of  inteipretation 
to  discover. 

The  provision  of  the  Constitution  which  the  Court  in  Oanant 
▼•  Conant  was  called  upon  to  expound  was  regarded  as  failing 
to  clearly  define  the  jurisdiction  of  the  Supreme  Court  in  rela- 
tion to  the  subject  matter  of  that  case,  and  others  of  like 
nature.  It  was  considered  as  falling  short  of  expressing  the 
entire  extent  of  the  Court's  appellate  jurisdiction,  aiicl  hedce 
we  may  presume  recourse  was  had  to  other  provisions  of  tb^ 
Constitution  and  to  a  consideration  of  its  gxaad  aims  and  pur  ' 
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poses,  in  order  to  ascertain  its  true  meaning  and  intent  Witb 
the  exposition  given  to  the  fourth  section  of  the  Sixth  Artide 
of  the  old  Oonstitation  by  the  highest  CSourt  of  the  State,  tha 
section  was  amended  and  adopted  by  the  people,  bat  without 
changing  it  so  as  to  deprive  the  Supreme  Court  of  appellate 
jurisdiction  in  cases  like  the  one  before  ua.  As  we  view  tha 
subject  in  all  its  relations  we  must  hold  that  this  Court  has 
not  the  right  to  decline  jurisdiction  in  the  premises.  {Pem/ 
V.  Ames,  26  Cal.  883,  887.) 

Having  disposed  of  the  jurisdicticmal  question  raised  by  the 
respondent,  we  now  oome  to  the  consideration  of  the  oase  upon 
the  merits. 

Election  precincts  were  duly  established  for  Plumas  County 
for  the  general  election  hdd  in  1865,  and  officers  of  election 
were  appointed  by  the  Board  of  Supervisors  for  each  of  the 
precincts  so  established.  The  following,  to  wit:  Granite 
Basin,  Cascade^  (Sullivan's,)  Rush  Creek,  and  Gfrizzly  VaUey, 
were  of  the  number  of  the  precincts  so  established,  and  officeo 
of  election  were  appointed  for  each  of  them.  No  election  was 
held  at  either  of  the  places  named.  Instead  of  holding  the 
election  at  Granite  Basin  the  Inspector  and  Judges. appointed 
for  that  place  opened  the  polls  and  held  the  election  at  Buck- 
eye House,  six  miles  distant  from  Granite  Basin.  The  Board 
of  County  Canvassers  opened  and  canvassed  the  votes  given 
at  Buckeye  House  as  votes  cast  at  Granite  Basin,  and  it 
appearing  that  of  the  votes  so  given,  the  respondent  received 
five  and  Clark  two,  they  were  so  counted  and  allowed.  Polls 
were  opened  and  an  election  held  at  a  certain  Warehouse  near 
a  place  called  Diamond  Spring  House.  The  Warehouse  stood 
on  the  line  dividing  the  Counties  of  Plumas  and  Yuba^  at  a 
distance  of  three  miles  from  '^  Cascade,  (Sullivan's.)^'  Tha 
conduct  of  those  who  managed  the  election  at  the  poUs  opened 
at  the  Warehouse,  was,  to  say  the  least  of  it,  grossly  irregular. 
The  persons  who  acted  as  Inspectors  and  Judges  ihei%  made 
returns  of  the  votes  cast  at  the  Warehouse,  and  they  were 
opened  and  counted  by  the  County  Canvassers  aa  votes  east 
at  Cascade  Precinct    The  votes  so  given  wore  fifteen  in  num- 
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ber  and  all  were  for  the  respondent  for  Sheriff,  and  were  m 
oonnted  and  allowed  by  the  Board.  The  Court  finds  that  the 
offioen  of  the  election  held  at  the  Warehouse  were  absent 
therefrom  five  or  siz  times  daring  the  day,  and  that  the  ballot 
box  was  taken  from  the  house  five  or  six  times,  but  was  in 
possession  of  the  Inspector  while  absent,  except  in  one  instanos^ 
when  it  was  not  out  of  his  sight  From  the  evidence,  it 
appears  that  the  Diamond  Spring  House  was  in  Yuba  County, 
and  to  that  house  the  officers  of  the  election  frequently  repaired 
during  the  day,  taking  the  ballot  box  with  them,  and  there 
remained  until  called  on  by  some  one  who  desired  to  exercise 
die  right  of  suffrage,  when  they  would  go  to  the  Warehouse 
and  receive  his  vote  and  then  repair  again  to  the  Diamond 
Spring  House. 

Instead  of  opening  the  polls  and  holding  the  election  at 
Grizzly  Valley,  the  election  was  held  at  the  house  of  A.  J. 
McPike^  situated  on  Grizzly  Creek,  a  mile  distant  from  the 
valley.  McPike's  house  was  a  mile  from  Grizzly  Valley,  the 
place  designated  and  appointed  by  the  proper  au^ority  as  the 
place  where  the  election  should  be  held.  The  Court  found 
that  no  polls  were  opened  or  held  in  Grizzly  Valley  on  the 
day  of  the  election;  that  the  vote  cast  at  the  house  of  Mc- 
Pike  was  returned  as  the  votes  of  Grizzly  Valley,  and  that  of 
the  tw«nty-two  votes  so  returned,  sixteen  of  them  were  for 
the  respondent,  for  the  office  of  Sheriff,  and  six  for  Clark,  for 
the  same  office,  and  were  so  counted  and  allowed  by  the  Board 
of  Canvassers. 

The  officers  appointed  to  open  the  polls  and  hold  the  elee* 
tion  at  Bush  Creek,  instead  of  attending  at  the  place  designated 
and  established  for  the  purpose,  opened  the  polls  and  held  the 
election  at  BuU  Frog  Quartz  Mill,  situated  about  one  mile  dis- 
tant from  Bush  Creek.  So  the  Court  found  from  the  evi- 
dence, and  further  found,  that  the  votes  cast  at  the  mill  were 
opened  and  counted  by  the  Board  of  County  Canvassers  as 
election  returns  from  Bush  Creek  Precinct  Thirty-one  votes 
were  cast  there,  of  which  five  were  for  the  respondent  for  the 
offioe  of  Sheriff,  and  twenty-six  for  Clark  for  the  same  office; 
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and  80  they  were  counted  and  allowed  by  the  Board  of  Can- 
vassers. 

The  contestant  charges  in  his  petition  that  the  condnct  of 
the  persons  acting  in  the  capacity  of  officers  of  election  at  three 
of  the  places  named,  to  wit:  at  the  Buckeye  House,  the  Ware- 
house, and  McPike's  house,  where  elections  were  held,  was 
wrongful  and  fraudulent,  and  that  the  returns  made  by  diem 
were  counterfeit  and  false  as  representing  the  votes  given  at 
lliese  places  respectively,  as  given  at  other  and  difPerent  places 
corresponding  to  the  places  and  precincts  established  hj  the 
Board  of  Supervisors.  The  respondent^  on  his  part,  by  answer, 
makes  like  charges  as  to  the  conduct  of  the  persons  acting  in 
the  capacity  of  officers  of  election  at  Bull  Frog  Quartz  MiH 
A  copy  of  the  proclamation  of  the  Governor  designating  the 
offices  to  be  filled  at  the  general  election  for  the  year  1865, 
was  posted  upon  the  Warehouse  near  Diamond  Spring  House, 
as  required  by  the  sixth  section  of  the  Act  to  regulate  elee- 
tions,  to  be  posted  at  each  place  of  holding  elections;  but  no 
such  copy  was  posted  at  the  Buckeye  House,  nor  at  the  BuH 
Frog  Quartz  MilL 

Maiconduct  of  an  EhcHon  BoarJL 

It  is  evident  from  the  finding  of  the  Oounty  Oonrt  tihere 
was  no  pretense  on  the  trial  that  the  Board  of  Supervison 
designated  the  Warehouse  as  the  place  for  holding  tiie  elec- 
tion in  the  Cascade  Precinct  llie  testimony  is  condusiye 
that  it  was  not  Sullivan's  house,  which  was  three  milee 
from  the  Warehouse,  was  the  place  designated  by  the  Board 
of  Supervisors,  and  the  fact  that  a  copy  of  the  proclamatiaD 
was  posted  upon  llie  Warehouse  is  not  sufficient  to  overcome 
the  direct  and  positive  evidence  that  Sullivan's  house  was  the 
place  designated.  The  conduct  of  the  persons  acting  as  offi- 
cers of  the  election  in  opening  the  polls  and  holding  the 
election  at  a  distance  of  three  miles  from  the  place  appointed 
by  the  proper  authority  was  without  any  just  etcuse,  and 
unauthorized,  and  in  that  respect  was  in  the  senae  of  the 
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statute  maloonduct.  Its  reprehensibiliiy  was  intensified  by 
the  fact  that  the  Warehouse  stood  upon  the  dividing  line  be- 
tween the  two  oountiesy  and  it  is  left  in  doubt  whether  the  votes 
offered  and  given  at  that  place  were  oast  in  the  County  of 
Plumas  of  Yuba.  Besides  which^  it  is  in  evidence  that  the 
ballot  box  was  floating  most  of  the  day  between  the  Ware- 
house and  the  Diamond  Spring  House^  which  was  confessedly 
in  the  County  of  Yuba;  and  one  at  least  of  those  who  were 
acting  in  an  official  character  at  the  election  was  so  intoxicated 
BB  to  be  unable  to  attend  to  the  duty  to  which  he  was  assigned 
and  which  he  had  undertaken  to  perform. 

We  are  aware  that  Courts  have  been  very  indulgent  respect- 
ing the  omissions^  inadvertencies  and  mistakes  of  officers  of 
elections^  lest  by  exacting  of  them  a  technical  compliance  with 
the  requirements  of  the  law  the  citizen  might  be  deprived  of  a 
sacred  ri^t  We  are  not  disposed  to  be  less  indulgent  in  re- 
spect to  the  observance  of  forms  and  methods  than  have  been 
the  Courts  to  which  counBcl  have  referred;  but  we  deem  it  of 
the  highest  importance  to  the  protection  of  the  elective  fran- 
chise that  the  law  should  be  complied  with  in  substance,  and 
that  those  intrusted  with  the  discharge  of  the  duties  pertain- 
ing to  elections  should  be  required  so  to  perform  them  as  to 
preserve  the  ballot  bos  pure.  Others  besides  those  who  may 
lose  their  votes  by  the  maloonduct  of  officers  of  elections  are 
concerned ;  and  while  seeking  upon  just  principles  to  save  to  the 
elector  his  vote  offered  and  given  in  good  faith,  we  are  not  to 
forget  that  he  himself,  as  well  as  all  honest  people,  are  vitally 
interested  in  the  protection  of  the  right  of  suffrage  against  the 
fraudulent  machinations  and  devices  of  men  whose  partisan 
moral  code  bears  upon  its  title  page  the  infamous  ninYifn^  <<  JJI 
is  fair  in  politics."  These  observations  are  made  to  show  the 
importance  of  so  far  adhering  to  the  substantial  requirements 
of  the  law  as  to  protect  and  preserve,  elections  from  abuses  sub- 
versive of  the  inherent  and  constitutional  rights  of  the  people. 
We  are  of  the  opinion  that  the  election  held  at  the  Warehouse 
was  invalid,  and  that  the  votes  polled  there  should  have  been 
rejected  and  disallowed. 
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The  election  held  at  the  Buckeye  House  was  at  a  place  not 
authorized  by  the  ISoard  of  Supeirisors.  It  was  distant  from 
the  place  designated  six  miles,  and  though,  for  aught  that  ap- 
pears, the  officers  there  conducted  the  election  in  an  orderly 
manner  and  fairly,  they  had  no  right  to  hold  the  election  at  a 
place  other  than  that  fixed  by  the  Supervisors.  We  do  not 
say  officers  of  election  would  not  have  authority  to  hold  the 
election  at  any  other  house  than  the  one  designated  by  the 
Supervisors  in  case  of  necessily,  provided  the  same  be  held  in 
the  immediate  vicinity  of  the  place  designated,  but  in  case  of 
a  deviation  from  the  order  of  the  Board  of  Supervisors,  a 
reason  and  necessity  therefor  should  be  shown  to  exist  To 
allow  any  other  practice  to  obtain  would  expose  those  under 
political  excitement  to  temptations  which,  yielded  to,  might 
be  subversive  of  the  great  objects  and  ends  of  free  suffrage  to 
be  exercised  at  popular  elections.  For  the  reasons  in  part  as- 
signed for  declaring  the  election  held  at  the*  Warehouse  invalid 
we  hold  the  election  held  at  the  Buckeye  House  to  be  so. 

The  elections  held  at  McPike's  house  and  at  the  Bull  Frog 
Quarts  Mill  are  respectively  in  the  same  condition  and  predica- 
ment as  that  held  at  the  Buckeye  House,  and  must  in  like  man- 
ner be  declared  invalid. 

Rejecting  the  votes  oast  at  the  Warehouse,  at  the  Buckeye 
House,  at  McPike's  house  and  at  the  quartz  miU,  S.  J.  Claii 
appears  to  have  been  elected  Sheriff  by  a  majority  of  two  votes. 
Therefore  the  judgment  appealed  from  declaring  James  H. 
Yeates  elected  and  ^ititled  to  the  office  of  Sheriff  of  Plumas 
County  must  be  and  is  hereby  reversed;  and  it  is  hereby  ad- 
judged and  decreed  that  S.  J.  Olark  was  elected  to  said  office 
at  the  general  election  held  in  1866,  and  that  he  is  therefore 
entitled  to  have,  hold  and  exercise  said  office  of  Sheriff  in  and 
for  said  Ok>unty  of  Plumas. 
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Cuwiunmurci  ov  Cm  duxzro  Tuaxn — A  Jndg*  has  dlicrettooarj  power,  aflir 
hATliic  hMTd  th«  tastimony  and  arfomaBt  aC  eoonael  la  a  caaa  aad  aar 
aooacad  «raUy  fkwD  tlM  baa^  hla  fladlac  oa  tba  laaaea  la  faTor  af  oaa  ar 
tlia  otaar  at  Um  partte^  to  aoattaaa  tha  caaa  aatll  the  aast  twai  at  Coort 

Wsua  Ooaamviaa  ▲  TaxALJ — Uatll  a  dedalea  af  tha  Court  haa  baca  eatetad 
la  tha  mlaataa,  or  radnead  to  wrltlag  bj  the  Jndga  aad  algaad  hf  him  aad 
fllad  with  tha  aark,  a  caaa  haa  aot  baaa  triad. 

OoanmnrAirGB^—  fteta  aaaatlaoad  warraatlas  a  eoattauaaaa  darlat  tha  pcagmi 
«C  a  triaL 

Apfbai^  irom  tbe  Diatriet  Oourt,  Sevoith  Judicial  Districty 
Solano  Coimtj. 

The  defendant  appealed  from  die  judgment 

The  other  facta  aie  stated  in  the  opinion  of  the  Oonrt 

7.  B.  Ahboti,  for  AppeUant^  argued  that,  admitting  the 
affidavit  to  Btate  facts  to  justify  a  oontinuanee,  still,  it  was  too 
late  to  make  the  application,  and  that  the  proper  time  to  have 
done  so  was  when  the  receipt  was  offered  in  evidence^  and 
when  the  party  offering  it  would  have  had  an  opportunity  to 
caq)lain  the  alteration;  and  dted  Green,  on  Ev.,  Sec.  664; 
TiUon  V.  Clinian  Ins.  Co.,  7  Barli.  8.  0.  664;  Boss  v.  ChuU, 
5  GreeuL  S04;  and  Practice  Act»  Sees.  198  and  448. 

L.  B.  Mismer,  for  Respondent,  argued  that  the  continuance 
of  a  cause,  granted  in  the  discretion  of  a  Court  to  prevent 
fraud,  would  not  be  interfered  with  by  an  appellate  Ckmrt, 
and  that  where  there  were  neither  findings  nor  judgment,  the 
Court  had  power  to  continue  the  cause  for  further  hearing; 
and  cited  Prac  Act,  Sec  180;  Bohnd  v.  Kreyetihagen,  18 
CaL  455;  Musgrcve  v.  Perkins,  9  CaL  211;  and  PUoi  Creek 
Canal  Co.  v.  Chapman,  11  Cal.  162. 

By  the  Court,  Shafteb,  J. : 

Action  upon  a  promissory  note.  Defense,  part  payment 
The  case  was  called  for  trial  on  the  18tb  of  May,  1865,  and 
the  trial  was  proceeded  with  before  the  Courts  a  jury  having 
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been  waived.  The  defendant^  in  support  of  his  defense  of 
part  payment^  gave  in  evidence  a  receipt  for  one  thousand  and 
eighty  dollars,  purporting  to  have  been  executed  by  the 
plaintiff  on  his  own  behalf.  The  counsel  for  the  plaintiff 
objected  to  the  receipt  as  inadmissible  on  the  ground  that  it 
had  been  altered,  but  the  objectioQ  was  overruled.  It  appears 
from  the  statement  that  the  case  having  been  argued  dnd  suV 
mitted,  **  the  Court  announced  its  decision  in  the  evening,  find- 
ing the  facts  set  forth  in  the  defendant's  answer  to  be  true, 
there  being  a  preponderance  of  evidence  in  the  defendanCs 
favor,  the  plaintiff  not  being  present  but  absent  in  Europe, 
the  Court  expressing  grave  doubts  as  to  the  correctness  of  iti 
decision ;  and  directed  the  attorney  for  the  defendant  to  draw 
the  findings  in  accordance  with  iiie  answer.  At  the  opening 
of  the  Court  on  the  following  morning  the  attorney  of  the 
defendant  presented  the  findings  in  the  case  for  the  considera- 
tion of  the  Courts  and  for  signing,  when  the  plaintiff's  attorney 
read  and  filed  the  following  affidavit,  due  service  of  a  copy  ci 
the  same  having  been  made  on  defendant's  attorney: 

"[Title  of  case.] 

"  L.  B.  Mizner  being  duly  sworn,  says  that  be  is  the  attorney 
for  the  plaintiff  in  the  above  entitled  action,  and  that  since 
trial  of  said  action  he  has  discovered  that  the  pretended 
Teceipt  offered  in  evidence  in  said  case,  purporting  to  have 
been  signed  by  said  S.  C.  Hastings  in  favor  of  said  D.  N.  Hast- 
ings for  one  thousand  and  eighty  dollars,  was  in  fact  signed 
by  said  S.  0.  Hastings  for  Lloyd  Tevis,  and  that  the  name 
*  Lloyd  Tevis*  has  been  removed  from  said  receipt  withont 
as  this  deponent  believes,  the  consent  of  said  l3.  C.  HastingM 
or  Tevis,  and  that  said  fact  or  at  least  some  word  or  words,  or 
name  has  or  have  been  removed  from  said  receipt  in  fraud  of 
and  to  the  prejudice  of  said  Hastings  in  this  action,  and  that 
the  same  appears  upon  the  face  of  said  receipt;  that  thii 
deponent  had  never  seen  said  receipt  until  it  was  produced  in 
the  trial  of  this  case  yesterday,  and  that  no  copy  of  said 
receipt  appears  in  the  pleadings  or  was  ever  served  up<m  tbe 
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deponent  or  the  said  plaintiff,  to  the  beat  of  deponent's  infor- 
mation and  belief;  that  deponent  objected  to  the  introduction 
of  said  receipt  on  the  grotoid  that  the  same  had  been  altered. 

*^  Whereupon  deponent  asks  that  this  case  be  reserved  for 
further  consideration  until  the  next  r^ular  term  of  the  Oourt; 
that  this  application  is  not  made  for  delay,  but  that  justice 
may  be  done. 

^L.  B.  HizmcB. 

'^  Subscribed  and  sworn  to  before  me,  this  19th  day  of  May, 
1865. 

*  W.  J.  OoBTioAir ,  Deputy  Clerk. 

^  And  thereupon  moved  that  the  action  be  opened  for  further 
testimony  and  continued  until  the  next  rq^ar  term  of  Oourt 
The  def^idant  objected  on  the  ground  that  it  was  *  irregular ' 
and  ^  error  in  law '  for  the  Oourt^  having  commenced  the  trial 
of  the  action,  not  to  proceed  to  dispose  of  it  at  the  same  term. 
The  motion  was  granted,  the  Oourt  being  satisfied,  on  inspeo- 
tion  of  the  receipt  mentioned  in  the  affidavit  of  the  plaintiff's 
attorney,  that  said  receipt  had  been  altered  and  mutilated 
after  it  had  been  delivered  to  the  defendant  Defendant  duly 
excepted. 

**  At  the  following  September  term  the  action  was  continued 
by  stipulation,  at  the  defendant's  request,  and  being  called  on 
the  18th  day  of  January,  1866,  testimony  in  the  said  action 
was  heard  by  the  Oourt  and  judgment  rendered  for  the  plain- 
tiff; it  appearing  and  having  been  proved  to  the  satisfaction 
of  the  Oourt,  at  the  trial  in  January,  1866,  that  the  said  pre- 
tended receipt,  mentioned  in  Mizner's  affidavit,  had  been 
altered  in  fraud  of  plaintiff's  right,  by  cutting  the  words 
'  Lloyd  Tevis,'  or  some  other  words,  from  under  the  name  of 
said  S.  Olinton  Hastings,  and  that  the  sum  of  one  thousand 
and  eighty  dollars,  mentioned  in  said  pretended  receipt,  had 
been  paid  upon  the  four  thousand  dollar  note  due  to  Tevis 
and  S.  0.  Ilastings  from  the  defendant,  and  not  upon  the  note 
of  one  thousand  and  £fty-seven  dollars  sued  upon  in  this 
action." 

Vol.. 
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(7ofi<tfMMmM  of  eauBB  during  a  IrioL 

The  only  qnestion  presented  is  whether  the  OonrC  had  du- 
eretionary  power  to  reopen  and  eontinne  the  eaae  after  haying 
amiotmoed  orally  from  the  bench  that  it  had  found  on  the 
iaane  in  favor  of  the  defendants. 

By  the  one  hundred  and  eightieth  section  of  the  Practice 
Act,  *^  npon  the  trial  of  an  issue  of  fact  by  the  Conrt^  its  deoi- 
sion  shall  be  given  in  writing/'  etc  Not  that  it  is  now 
necessary  to  the  validity  of  a  judgment,  in  an  action  tried  bj 
the  Oourty  that  findings  of  fact  and  condusiona  of  law  should 
be  filed ;  that  necessity  is  dispensed  with  by  the  Act  of  1861. 
(Acts  1861,  p.  589.)  Still  until  the  decision  itself  has  been 
entered  in  the  minutes,  or  reduced  to  writing  by  the  Judge 
and  signed  by  him  and  filed  with  the  Clerk,  the  case  has  not 
been  tried  to  a  legal  intent  This  statute  mode  of  deciding  or 
evidencing  the  decision  of  cases  is  exclusive.  The  Judge  then, 
in  the  case  at  bar,  was  not  precluded  by  hia  verbal  announce- 
ment from  the  boich,  from  giving  the  case  further  considera- 
tion either  on  his  own  motion,  or  on  the  auggeatian  of  a  par^ 
or  of  an  amicus  curia. 

The  judgment  is  aflSrmed. 

Sawtxb,  J.,  concurring  specially: 
I  ooncur  in  the  judgment 


ANTONIO  QONZAIES  et  ah.  v.  JACINTO  LEON  of  sb. 

▲   BPJKIAL  VteDICV  WHICB  BOH   NOT  FkHD  ON  ALL   ISSOBB. —  III   tn  ftetiM  t* 

recoTer  a  guarti  Itdfe,  when  the  defendants  denj  pUlntlffir  title  aal 
ouster,  and  eet  up  title  in  themielTee  to  a  iMit  only  of  the  ledfe,  a  ipectal 
verdict  awarding  defendants  that  portion  of  the  ledcs  they  daim  witboat 
a  general  Terdlet,  If  accepted  by  plaintiffs,  Is  a  finding  In  favor  of  dcfaA- 
ante,  and  entitles  them  to  costs. 
AccnPTANCS  or  Impbbvsct  Vsbdict. —  The  acceptance  bj  the  plaintiff  o(  i 
special  Tcrdict  which  glTes  defendant  part  of  the  piopeily  In  dlspntt  with- 
•nt  a  finding  on  the  other  Issues,  is  a  withdrawal  from  the  oonslderadoa  <f 
tto  Osort  sf  all  that  property  la  lalatlon  to  whkh  then  lg  so  ( 
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Hon  M  !«■■  "  AS  Arrum  to  DtnAxcB  nr  Tiiict^— A  spceUU  v«r- 
dlet  tliAt  defendants  an  entltlad  to  all  of  a  qnarti  ledco  botwoea  tliolr 
Botlcos,  boinc  throo  hnadrod  and  fifty  foot,  mon  or  leas.  glTOi  defendants 
an  betwotn  Um  notlets,  If  nmo  thsB  ttues  taadNi  and  dfly  fMt 


Appbai.  from  the  District  Courts  Fifth  Judioial  Dittriet^ 
Tnoliiiiine  Oonnty. 

The  defendants  appealed* 

The  other  facta  are  stated  in  the  opinion  of  the  Oourt 

H.  P.  Barber,  for  Appellants,  argued  that  the  verdict  was 
for  plaintiffs,  because  defendants  claimed  seven  hundred  and 
fifty  feet  of  the  ledge  in  their  answer^  and  the  jury  only  gave 
them  three  hundred  and  fif tgr  feet 

E.  F.  Hunter,  tor  Bespondents,  argued  that  as  the  verdict 
was  accepted,  and  it  gave  defendants  all  the  ground  between 
their  notices,  it  was  for  defendants. 

Bj  the  Court,  SAwm,  J,: 

The  complaint  alleges  that  the  plaintiffs  were  the  owners 
imd  in  possession  of  eighteen  hundred  feet  of  a  certain  gold 
bearing  ledge,  described,  and  that  defendants  entered  upon  and 
ousted  theou  They  ask  to  be  restored  to  the  possession  and 
for  damages.  The  defendants  deny  the  ownership  and  the 
possession  of  plaintiffs,  and  deny  any  ouster.  They  then 
affirmatively  set  up  title  by  prior  location  to  a  portion  of  said 
ledge  extending  in  a  souflierly  direction  seven  hundred  and 
fifty  feet  from  a  designated  notice  and  say  that  plaintiffs  after- 
ward took  up  their  claim  of  eighteen  hundred  feet,  embracing 
the  daim  of  defendants.  They  then  aver  that  they  have  never 
interfered  with  or  set  up  any  claim  to  any  portion  of  the  ledge 
daimed  by  plaintiffs  other  than  that  portion  thus  described 
and  claimed  in  their  answer* 

On  the  issues  thus  presented  the  cause  was  tried,  and  the 
jury  rendered  the  following  verdict:  "We,  the  jurors  in  the 
above  case,  find  that  defendants  are  entitled  to  the  quartz  lode 
or  ground  as  situated  between  their  notices  as  posted  by  N. 
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Moreno  on  the  2d  day  of  April,  1866,  and  being  three  hmidred 
and  fifty  feet  more  or  less/*  The  plaintiffs  consented  that  thi§ 
verdict  should  be  accepted  as  the  verdict  in  the  ease,  and  it 
was  thereupon  so  received  by  the  Court  and  recorded.  The 
Court  regarded  the  verdict  so  accepted  as  a  verdict  in  favor  of 
the  defendants,  and  accordingly  rendered  judgment  in  their 
favor  for  costs.  The  plaintiffs  insist  that  as  to  all  the  lode  out- 
side of  the  two  notices,  this  was  a  verdict  in  their  favor;  and 
as  the  verdict  gave  them  a  part  of  their  claim,  plaintiffs  stb 
entitled  to  judgment  But  this  cannot  be  so,  for  defendants 
deny  the  title  of  the  plaintiffs,  and  deny  an  ouster ;  they  deny 
any  interference  with  any  part  of  the  plaintiffs*  claim  except 
that  part  for  which  they  set  up  a  claim  in  their  answer.  The 
verdict  is  not  general.  It  does  not  find  the  plaintiffs  to  be 
entitled  to  the  excess;  or,  admitting  that  it  does,  it  still  does  not 
find  that  defendants  have  entered  upon  the  excess  over  that 
part  claimed  in  the  answer,  or  ousted  plainjbiffs  therefrom.  It 
does  not  pass  upon  those  issues  at  all.  Kor  does  it  appear  that 
the  jury  found  the  defendants  entitled  to  less  than  they  claimed. 
It  finds  in  favor  of  defendants  for  all  between  their  notices. 
It  is  true  the  verdict  adds,  "being  three  hundred  and  fifty 
feet  more  or  less.'^  This  shows  that  the  jury  did  not  intend  to 
be  exact,  but  that  defendants  were  to  have  all  between  their 
notices,  whatever  the  distance  might  be ;  and  this  verdict  would 
carry  it  all  between  the  points  designated,  even  if  it  amounts 
to  the  seven  hundred  and  fifty  feet  claimed ;  and  there  is  notli- 
ing  in  the  record  to  show  that  their  notices  did  not  embrace 
all  that  was  claimed  in  the  answer.  Plaintiffs  are  not  entitled 
to  recover  any  portion  of  the  excess  over  that  portion  found  to 
belong  to  the  defendants,  unless  they  have  been  ousted  from 
such  excess,  and  neither  the  verdict  or  record  shows  directly 
or  by  implication  an  ouster.  The  appellant  must  affirmatively 
show  error. 

If  the  plaintiff  had  objected  to  the  verdict  on  the  ground 
that  it  did  not  pass  upon  all  the  issues,  and  the  Conit 
had  refused  to  require  the  jury  to  render  a  verdict  upon  all  the 
issues,  it  would  undoubtedly  have  been  set  aside.    But  the 
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PotntB  decided. 


plaintiffs  consented  to  accept  it,  and  the  verdict  as  accepted 
finds  in  favor  of  the  defendants  upon  their  claim  without 
passing  upon  the  other  points  at  all,  certainly  not  in  favor  of 
the  plaintiffs.  The  .acceptance  of  the  verdict  was  a  substantial 
"withdrawal  from  their  consideration  of  all  that  portion  of  the 
lode  claimed  by  plaintiffs,  which  was  not  found  to  belong  to 
defendants,  and  it  does  not  appear  but  that  the  defendants 
recovered  all  claimed  by  them.  The  verdict  appears  to  ub  to 
he  in  favor  of  th<e  defendants. 

The  judgment  does  not  appear  upon  the  record  to  be  erro' 
neouB.     It  is  therefore  affirmed* 


THE  PEOPLE  V.  R.  H.  MoCLELLATT,  and  oiebtaiw  Reai- 
EsTAOig  Ain>  Impbovxmbntb. 

PaFBNDAiiT  MAT  BOTH  DsMUB  AND  Answbb. —  The  defendant  may  demar  and 
answer  at  the  same  time  to  the  entire  complaint,  and  also  to  each  cause 
of  action  stated  therein. 

0TSIKINO  OUT  Akbwsb  FOB  Faivubm  TO  PAT  Dbmubbbb  Fbb. —  If  the  defendant 
flies  his  answer  at  the  same  time  he  does  his  demurrer,  the  Court,  after 
OTerrullngr  the  demurrer,  ttas  no  rig^ht  to  strike  out  an  answer  which  raises 
a  defense  because  the  defendant  falls  to  pay  the  plaintiff  twenty  dollars, 
required  by  a  rule  of  Court  to  be  paid,  for  the  privilege  of  answering  when 
a  demurrer  !s  oyerruled. 

BiJx«B  or  CouBTw-*  A  role  of  Court  which  deprives  a  party  9t  a  statutory  right- 
la  void. 

Appbaz,  from  the  District  Conrt.  Fourteenth  Judicial  Dift- 
trict,  Pkoer  Oonntj. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Jo.  Hamilton,  and  /.  H.  Wilbur,  for  Appellant^  argued  that 
the  Court  erred  in  striking  out  the  answer  after  the  demurrer 
'was  overruled. 

Tweed  A  Craig,  tor  Respondents,  argued  that  the  Diatriot 
Court  had  power  to  make  and  enforce  the  rule  upon  which 
the  order  was  based. 
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By  the  Court,  Cukkey,  0.  J.: 

This  action  was  instituted  by  the  District  Attorney  of  Placer 
County,  in  the  name  of  the  people  of  the. State  of  California, 
to  recover  certain  taxes  alleged  to  have  been  levied  and 
assessed  upon  the  real  estate  and  improvements,  described  in 
the  complaint  as  the  property  of  the  defendant  McClellan. 
The  complaint  shows  that  during  all  the  month  of  Marcli, 
1864,  the  real  estate  and  improvements  were  in  the  County  of 
Placer,  and  on  the  15th  of  that  month  the  duly  constitated 
Assessor  made  an  assessment  of  said  property  and  entered  the 
same  upon  the  assessment  roll  as  the  property  of  the  defend- 
ant; and  the  complaint  contains  other  averments  correspond- 
ing with  the  formula  contained  in  the  statute;  and  it  also 
contains  an  allegation  that  on  the  Ist  of  April,  1864,  an  Act 
was  passed  by  the  Legislature  of  the  State,  entitled  "An  Act  to 
define  the  boundaries  of  Sutter  County,"  by  which  the  real 
estate  described  became  a  part  of  Sutter  County. 

To  the  complaint  the  defendant  demurred  and  answered  at 
the  same  time.  The  demurrer  was  afterward  overruled,  and 
thereupon  the  Court,  on  motion  of  the  plaintiff's  counse!, 
made  an  order  that  the  answer  be  stricken  out,  unless  the 
defendant  should  pay  to  the  plaintiff  in  twenty  days  from  that 
day  the  sum  of  twenty  dollars  costs,  provided  by  a  rule  of  the 
Court  to  be  paid  in  such  cases.  The  twenty  days  having 
elapsed  and  the  defendant  having  failed  to  pay  the  twenty 
dollars  costs,  the  Court  made  the  order  to  strike  out  the  answer 
absolute,  and  thereupon  gave  judgment  for  the  plaintiff. in 
accordance  with  the  prayer  of  the  complaint.  The  def^idant 
upon  his  appeal  from  this  judgment  assigns  the  overruling  of 
the  demurrer,  the  striking  out  of  defendant's  answer,  and  the 
giving  judgment  for  the  plaintiff  against  the  defendant,  as 
grounds  of  error. 

The  forty-second  section  of  the  Practice  Act  reads  as  fol- 
lows: '^The  defendant  may  demur  to  the  whole  complaint, 
or  to  one  or  more  of  several  causes  of  action  stated  theiein, 
and  answer  the  residue;  or  may  demur  and  answer  at  the 
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same  time."  There  has  been  some  diversity  of  opinion  among 
Judges  and  members  of  the  legal  profession  as  to  the  true 
intent  and  meaning  of  this  section  of  the  Act.  The  opinion 
has  been  expressed  that  a  demurrer  and  answer  cannot  be 
interposed  to  the  entire  complaint^  or  to  one  of  the  several 
causes  of  action  stated  therein  at  the  same  time,  and  that  the 
last  clause  of  the  section  means  merely  that  the  defendant  may 
demur  to  one  cause  of  action  stated  in  the  complaint,  and  at 
the  same  time  answer  another.  By  such  construction  of  the 
language  of  the  section  it  is  apparent  that  the  concluding 
clause  of  it  must  be  devoid  of  any  purpose,  because  it  is  pre- 
viously provided  that  the  defendant  may  demur  to  one  cause 
of  action  stated,  and  at  the  same  time  answer  to  another.  We 
think  and  hold  that  to  the  entire  complaint  and  also  to  each 
cause  of  action  stated  therein,  if  more  than  one,  the  defendant 
may  demur  and  answer  at  the  same  time ;  and  that  if  a  defend- 
ant files  his  answer  at  the  time  he  files  his  demurrer,  as  he  may 
do,  the  Court  has  no  right  to  strike  it  out.  The  Court  may 
make  and  enforce  rules  of  practice,  but  a  rule  which  operates 
to  deprive  a  party  of  a  statutory  right  is  repugnant  to  the 
statute  and  therefore  to  that  extent  void. 

We  are  of  the  opinion  the  demurrer  was  properly  overruled, 
and  if  the  answer  had  failed  to  set  forth  matters  which,  if 
assumed  to  be  true,  constituted  a  defense  to  the  action,  there 
would  be  no  ground  for  reversing  the  judgment;  but  the 
answer  puts  at  issue  several  material  allegations  of  the  com- 
plaint, which,  if  found  for  the  defendant  upon  the  trial  to 
which  he  is  of  right  entitled,  must  result  in  a  judgment  in  his 
favor. 

The  order  striking  out  the  answer,  and  the  judgment  there- 
after entered  should  be,  and  is  hereby  reversed,  and  the  cause 
remanded  for  triaL 
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statement  of  Facti. 


P.  B.  READING  v.   MARGARET  MULLEN. 

DacLUUTioK  AM  Soui  TsAOB  UHDBB  ACT  01*  1862. —  The  Act  «C  1852  ralaMBC 
to  sole  traders  does  not  reQnlre  that  the  declaration  proYlded  for  thereto 
should  have  an  acknowledgment  of  any  kind  certified  bj  the  oflSlcer  before 
whom  It  Is  taken.  It  Is  sufflciect  If  the  officer  before  whom  It  Is  msdt 
certify  to  the  tmth  of  the  paper. 

PoBZJCATXON  OF  Dbclabatiov  AS  8oLB  Tbadbs. —  It  Is  not  essential  that  t 
declaration  as  sole  trader  under  the  Act  of  1852  be  published.     ^ 

PftooF  TBAT  Mabbisd  WOMAN  WAS  SoLB  Tbaobb. —  The  party  seeking  Jndgmest 
on  a  note  and  mortsage  ezeeoted  by  a  married  woman  as  sole  trader  midcr 
the  Act  of  1892,  has  cast  on  him  the  burden  of  proring  that  the  defendsot 
was  a  sole  trader  when  she  made  the  note  and  mortgage. 

Pboop  op  BxisTCNca  OP  Dbclabation  as  Bolb  TBAOiBd — A  copy  eC  a  recorded 
declaration  as  sole  trader  under  the  Act  of  1852,  certified  by  the  Recorder, 
does  not  proTe  either  the  eidstenee  or  eootents  of  .the  original. 

Appeal  from  the  Distxict  Courts  Ninth  Judicial  District, 
Shasta  County. 

Suit  on  four  promissory  notes  for  one  thousand  two  hundred 
and  nineteen  dollars  and  sixty-five  cents  each,  given  October 
ISth^  I860,  and  to  foreclose  a  mortgage  given  to  secure  the 
notes.  Plaintiff  averred  in  his  complaint  that  June  28th,  1853, 
the  defendant  was  a  married  woman  and  resided  in  Shasta 
County,  and  on  that  day  made  and  acknowledged  before  a 
Justice  of  the  Peace  her  declaration  as  sole  trader,  and  that 
the  same  was  recorded  and  published  for  four  weekfr,  as  re- 
quired by  the  Act  of  1862,  and  that  on  the  13th  day  of  Octo- 
ber, 1860,  he  sold  her  a  tract  of  land,  for  which  the  notes 
were  given,  and  upon  which  she  then  executed  the  mortcrage: 
The  complaint  was  not  verified.  The  answer  denied  gHl^ 
rally  the  allejo^ations  of  the  complaint  The  plaintiff,  to  prove 
that  the  defendant  was  a  sole  trader,  offered  in  evidence  a  copy 
of  a  recorded  declaration  *of  defendant  as  sole  trader,  acknowl- 
edged before  a  Justice  of  the  Peace  and  certified  by  the  Re- 
corder. The  following  ia  the  certificate  of  adcnowled^ 
ment: 

"  On  this  28th  day  of  June,  A.  D.  1858,  before  me  person- 
ally appeared  the  above  named  Margaret  Mullen,  who  acknowl- 


Oct^  1866.]  Rkabino  i;.  Mullen.  105 


Argmnant  for  Respondeat. 


edged  to. me  that  the  execution  of  the  above  named  declaration, 
and  that  it  was  executed  for  the  purposes  therein  specified. 

"  J.  C.  Hinckley, 
'^  Justice  of  the  Peace  for  the  county  and  State  aforesaid." 

The  defendant  objected  to  the.  same  being  received  in  evi- 
dence because  the  loss  of  the  original  was  not  shown,  and 
because  it  did  not  prove  either  the  existence  or  contents  of  the 
ooriginaL  The  Court  overruled  the  objections.  The  Court, 
under  like  objections,  admitted  in  evidence  an  affidavit  of  a 
printer  attached  to  a  printed  copy  of  the  declaration,  showing 
that  it  had  been  published  three  weeks  in  the  ^'  Shasta  Courier,'' 
in  July,  1863.  No  other  evidence  was  introduced  to  show 
that  defendant  was  a  sole  trader.  Plaintiff  recovered  judg- 
ment, and  defendant  appealed. 

Oeorge  Cadwalader^  for  Appellant,  argued  that  the  Court 
erred  in  admitting  in  evidence  the  copy  of  the  declaration 
from  the  Recorder's  office,  because  the  original  was  not  pro- 
duced, nor  was  its  absence  accounted  ior,  and  because  the  cer- 
tificate of  acknowledgment  did  not  state  that  jiargaret  Mullen 
was  personally  known  to  the  Justice,  nor  wac  she  was  proved 
to  his  satisfaction  to  be  Margaret  Mullen. 

R.  T.  Sprague,  for  Eespondent,  cited  Camden  v.  Mullen,  29 
CaL  564,  and  argued  that  the  declaration  as  sole  trader  was 
not  void  by  reason  of  the  defective  acknowledgment,  because 
the  Act  of  1852  did  not  require  a  declaration  as  sole  trader  to 
be  signed  or  formally  acknowledged  by  the  party  making  the 
same;  and  cited  the  second  section  of  the  Act;  Ingoldsby  v. 
Jtum,  12  CaL  577.  He  argued,'  also,  that  the  certificatie  of 
the  Justice  showed  that  the  acknowledgment  was  made  before 
him,  whieh  was  sufficient. 
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Opinion  by  Shaftxb,  J.: 

The  Act  of  1852  relating  to  sole  traders  does  not  reqoin 
that  the  declaration  provided  for  therein  shotdd  be  in  writing, 
signed  by  the  declarant;  but  simply  that  the  declaration  shall 
be  '*  made  "  before  a  Notary  Public  or  other  person  authorized 
to  take  the  acknowledgments  of  deeds.  In  the  absence  of  all 
statute  direction  as  to  mode  and  manner,  it  follows  that  the 
declaration  may  be  made  to  the  officer  either  orally  or  in 
writing.  If  in  writing,  it  is  not  made  necessary  that  the 
instrument  should  be  acknowledged  in  the  way  required  by 
the  Act  relating  to  the  rights  of  husband  and  wife  iar  dw 
acknowledgment  of  deeds  made  by  her;  nor  does  the  Act 
require  an  acknowledgment  of  any  kind.  The  officer  before 
whom  the  declaration  is  made  or  to  whom  it  is  exhibited,  is 
neither  required  nor  authorized  expressly  to  do  anything.  It 
may  be  inferred,  however,  from  the  circumstance  that  the 
declaration  is  to  be  recorded  in  thef  office  of  the  Count? 
Kecorder,  that  it  was  the  intention  that  the  Notary  or  magis- 
trate should  reduce  the  declaration  to  writing  if  mad^  orally, 
giving  the  name  of  the  declarant,  and  that  he  should  certify 
officially  to  the  truth  of  the  paper;  and  if  made  in  writing, 
then  that  a  like  certificate  should  be  made  upon  or  be 
appended  to  the  document,  covering  the  question  of  authen- 
ticity. 

We  do  not  consider  it  essential  under  the  Aot  that  the  deda- 
ration  should  be  published  in  order  that  a  married  woman  may 
be  enabled  to  do  business  in  her  own  name. 

These  views  dispose  of  the  two  principal  objections  uiged 
by  the  defendant  as  grounds  for  reversal. 

The  burden  of  proving  that  the  defendant  was  a  B(de  trader 
at  the  time  she  executed  the  note  and  mortgage  counted  on 
was  upon  the  plaintiff;  and  to  establish  the  faet  it  was  neoes- 
sary  for  him  to  prove  first,  that  she  made  a  declaration  before 
a  IN'otary  or  magistrate,  as  above  explained;  second,  that  the 
declaration  so  made  was  duly  recorded  in  the  office  of  die 
County  Becorder.     For  the  purpose  of  proving  both  diets 
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propoffltions  of  faot,  the  plaintiff  offered  in  endence  a  docu- 
ment certified  by  the  Becorder  and  purporting  to  be  a  copy 
of  a  declaration  made  by  the  defendant  before  a  Justice  of  the 
Peace  on  the  28th  of  June,  1868,  with  a  view  to  become  a 
eole  trader.  The  document  was  objected  to,  but  the  objection 
was  overruled  and  the  defendant  excepted. 

The  copy  may  have  been  admissible  for  the  purpose  of  show- 
ing that  a  declaration  had  been  recorded,  but  it  was  clearly 
inadmissible  as  primary  evidence  of  either  the  existence  or 
contents  of  an  original.  {Macy  v.  Ooodwin,  6  Cal.  579;  2 
Hitt  Dig.  Art  6,079;  Acts  1867,  p.  817.)  Without  under- 
taking to  decide  in  advance  as  to  the  particular  course  the  plain- 
tiff should  pursue  in  proving  that  the  defendant  was  a  sole 
trader,  it  may  not  be  improper  to  suggest  that  the  safer  course 
would  be  to  prove  all  the  facts  upon  which  the  question  de- 
pends, according  to  the  oourse  of  the  common  law. 

Judgment  reversed  and  new  trial  ordered* 

Bhodes^  J.,  concurring: 

I  concur  in  the  judgment,  and  also  in  the  opinion,  except 
in  so  far  as  it  holds  that  the  declaration  may  be  made  orally 
before  the  officer.  I  think  a  fair  construction  of  the  statute 
requires  the  declaration  to  be  made  in  writing. 


WTTJJAM  W.  BOSTON  et  d.  v.  THOMAS  J.  HAYNES 

et  al 

Ifonci  or  Appeal. —  The  filing  of  a  notlct  of  appeal  amat  praeeda  or  ba  eon- 

temporaneous  with  the  service  of  the  same. 
Racoso  IN  SuFRBMS  CouBT. —  ▲ffldavlts  will  not  be  raceWad  in  tba  Boprame 

Court  to  show  that  a  notice  of  appeal  was  filed  on  a  dUferent  daj  from 

that  stated  In  the  record. 
OoBSBcnoM  or  Rbcobdb  ov  Coobts. —  The  Supreme  Court  has  no  authority  to 

correct  the  records  la  the  lower  Courts.    AppUcatlona  to  correct  errora  in 

the  recoxda  9i  DIatrlel  Oourt%  tf  anj  exist,  muat  ba  aiada  la  the  lower 

OMrta. 
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Appbat«  from  the  District  Cotirt^  Fourth  Judicial  Difitrict, 
City  and  County  of  San  FrancisGa 

Defendants  recovered  judgment  in  the  Court  below^  and 
plaintiffs  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

By  the  Court,  Sawtsb,  J. : 

The  notice  of  appeal  appears  by  the  record  to  have  been 
served  on  the  12th,  and  filed  on  the  13th  of  September,  and 
respondents  move  to  dismiss  on  that  ground.  It  has  oft^ 
been  held  that  the  statute  requires  the  filing  to  precede,  or  be 
contemporaneous  with  the  service.  The  appellant's  attomev 
seeks  to  obviate  the  objection  by  affidavit  that  the  filing  was, 
in  fact,  on  the  same  day  of  the  service;  but  this  affidavit  is 
met  by  a  counter  affidavit  that  the.  facta  and  the  record  corre- 
spond. If  it  were  admissible,  therefore,  to  contradict  Ae 
record  by  affidavit,  the  appellant  fails  to  satisfactorily  show  a 
mistake.  But  this  Court  must  be  governed  by  the  record,  as 
certified  from  the  District  CoTirt  This  Court  has  no  authority 
to  correct  the  records  of  the  District  Courts.  If  there  is  any 
error  in  the  records  of  those  Courts,  the  application  to  correct 
it  must  be  made  to  the  Court  in  the  record  of  which  the  error 
exists.  The  record  in  this  Court  consists  of  a  transcript  of  a 
record,  or  part  of  a  record,  of  the  Court  of  original  jurisdiction, 
and  we  must  be  governed  by  the  record  as  we  find  iL 

Appeal  dismissed. 


Ex  PaHe  PETER  D.  HEDLET. 

BMBBKZLmmrr. —  The  cirime  of  embecslement  is  a  parely  statntory 
BiCBBZZLaifSNT  BT  Agsnt. —  Ih  order  to  eooTlet  one  charged  with  haTinc  ■■ 
'    agent,  embezzled  the  money  of  bis  principal,  four  propoaitfons  are  to  bt 
made  ont :    Flrat,  that  he  waa  agent ;  second,  that  he  recelred  money  be- 
longing to  his  principal ;  third,  that  he  receired  It  In  the  course  «<  bis 
employment;  fourth,  that  he  coarerted  It  to  hit  «wn  vM^wlth  intsat  to 
steal  the  same. 
Bmbbzzlbmbnt  bt  Aobht  dbawxno  on  Pbimcipal. —  An  agent  can  comalt  tbt 
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crime  of  embenlemeikt  by  drawing  a  draft  on  hli  principal,  payable  to  a 
third  person,  the  tame  at  thoni^  he  reeelTod  the  money  la  person.  If  the 
principal  pays  the  draft 
BuBaBZuuiaNT  bt  Aobht  AcnNO  bbyond  his  Acthobittw— If  an  agent  ol>> 
tains  the  money  of  his  principal  In  the  capacity  of  agent,  bat  still  In  a 
manner  In  which  he  was  not  authorised  by  his  agency  to  receive  It,  and 
eonrerts  the  same  to  his  own  nse  with  Intent  to  steal  or  embessle  It,  It  Is 
money  received  **  la  the  coarse  of  his  employment  *'  ,as  agent 

BmBZLBMBIfT   BT    AflSICT    OT   AH    BXPBBSS    COMPAMT. —  If    SB   agent   Of   BB    SK- 

prsas  company,  who  Is  authorised  to  draw  telegraphic  cheeks,  as  agent,  on 
his  principal,  for  money  to  be  used  in  the  principal's  »baslness,  bat  not  to 
draw  IndlTldaal  checks,  draws  sach  checks,  as  agent,  for  money  to  be  used 
Ib  his  prlrate  business,  and  the  principal  pays  the  money  to  the  drawee. 
It  amounts  to  a  receipt  of  the  money  of  the  principal  by  the  agent  **  In  the 
course  of  his  employment,**  as  that  phrase  Is  used  IB  the  Act  defining  the 
crime  of  embesslement 

OOXICISSION    OV    GBIKB    IK    TBS    BTATB    BT   OBB    LiTIIIO    OUT    OF    IT. —  An    SgCBt 

residing  out  of  this  State,  of  a  principal  wbo  lives  In  this  State,  commits 
the  crime  of  embesslement  In  this  State  If  he  draws  telegraphic  checks,  la 
the  course  of  his  agency,  on  his  principal,  and  converts  the  money  to  his 
own  OSS,  with  Intent  to  embessle  the  same. 
MjanAXM  IB  Statutb. —  Where  there  Is  an  evident  mistake  In  the  use  of  a 
word  In  a  section  of  a  statute,  and  It  Is  apparent  what  was  the  word 
Intended,  It  wilt  be  read  as  though  the  Intended  word  was  Inserted. 

Thb  petitioner  applied  to  be  discharged  on  habeas  corpus 
On  the  2l8t  day  of  September,  1866,  he  was  held  to  answer 
for  the  crime  of  embezzlement,  by  the  Police  Judge  of  the 
City  and  County  of  San  Francisco.  The  evidence  showed 
that  while  acting  as  the  agent  of  Wells,  Faigo  &  Co.  at  Oold 
Hill,  State  of  Nevada,  he  drew  checks,  as  agent,  on  his 
employers  at  San  Francisco,  and  by  means  thereof  obtained 
money  to  a  large  amount,  which  he  had  his  broker  apply  to 
the  purchase  of  mining  stock  at  San  Francisco.  He  sustained 
losses  in  his  mining  speculations,  and  did  not  return  the 
mcmey  to  Wells,  Fargo  &  Ca 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Quini  <6  Eardy^  and  Alexander  Campbell,  for  Petitioner,  on 
the  point  that  the  money  was  not  received  by  Hedley  in  the 
course  of  his  employment,  cited  Rex  v.  Thorley,  R  &  M.  C.  C. 
E.  343 ;  Rex  v.  Hautin,  7  C.  &  P.  281 ;  Arch.  Crim.  Pr.  &  PI. 
452,  454;  8  Arch.  449;  Mowry  v.  Walsh,  8  Cow.  238,  and 
Lew%9  r.  The  Commonwealth,  15  Sergt.  &  Rawle,  93. 
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H.  &  C,  McAllister^  upon  the  same  point  contra  cited  Eex 
V,  BeecTiyy  Russ,  &  Ry.  0.  C.  318;  Rex  v.  WtRiaww,  6  Cwr 
k  P.  626;  Lowenthal  y.  TAe  State,  82  Alabama,  589;  Peopb 
V.  Dalton,  15  Wend.  681 ;  People  v.  Sherman,  10  Wcaid.  «»8; 
2  Bishop's  Crim.  Law^  Sec  349. 

By  the  Conrt,  Shaitxb,  J. : 

The  petitioner  is  held  to  answer  a  charge  of  embeodenMOt 
The  offense  is  alleged  to  have  been  committed  in  this  State^  in 
the  City  and  County  of  San  Fi^ancisco.  The  facts,  as  tbcp^ 
appear  by  the  papers,  are  substantially  as  follows: 

In  1863  the  petitioner  became  the  agent  of  Wells,  Fargo  k 
Co.  at  Gold  Hill,  Storey  Coxmty,  ITevada,  which  agency  coa- 
tinned  down  to  and  during  the  month  of  May,  1866.  While 
Hedley  was  such  agent  he  drew  tel^raphic  checks  upon  his 
principals  at  San  Francisco  in  favor  of  his  broker,  WiUiam 
Burling,  of  that  city.  The  checks  were  signed  by  Hedley,  as 
agent  of  Wells,  Fargo  &  Co.,  and  also  contained  the  privats 
check  word  used  by  that  firm  as  a  further  and  secret  means  of 
indicating  that  the  telegraphic  checks  were  the  genuine  drafts 
of  the  Oold  Hill  agent 

At  the  time  these  telegraphic  checks  were  so  drawn,  Hedley 
had  no  private  funds  of  his  own  and  no  individual  account 
with  Wells,  Fargo  &  Co.,  and  he  was  in  nowise  entitled  or 
authorized  to  check  upon  the  San  Francisco  house^  except  bj 
virtue  of  his  agency,  and  his  individual  dieck  would  not  have 
been  honored. 

The  checks  in  question,  were  paid  by  Wells,  Fargo  &  Oa 
at  San  Francisco,  to  Burling  solely  because  they  were  rob- 
scribe<^  by  Hedley  as  agent,  and  contained  the  private  ch«4 
word  aforesaid,  and  every  other  mark  of  a  genuine  agency 
check.  Hedley  was  fully  authorized,  as  agent  at  Gold  Hill, 
to  draw  such  telegraphic  checks  as  those  in  question  withoirt 
limit  as  to  amount,  and  it  was  according  to  the  usual  ooinw 
of  business  between  Hedley  as  agent  and  the  San  Francises 
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house,  for  him  to  draw,  and  for  Wells,  Fargo  &  Co.  to  pay, 
snch  telegraphic  drafts. 

The  principal  ground  upon  which  it  is  claimed  that  the 
prisoner  shonld  be  discharged  is,  that  he  has  been  committed 
without  reasonable  or  probable  cause.  (Wood^s  Dig.  476, 
Sec  7.) 

Embezzlement  is  a  purely  statutory  offense,  and  is  defined 
to  be  "the  fraudulent  appropriation  of  such  property  as  the 
statute  makes  the  subject  of  embezzlement,  under  the  circum- 
stances in  the  statute  pointed  out,  by  the  person  embezzling, 
to  the  injury  of  the  owner  thereof.''  (Bishop  Crim.  Law,  Sec 
830.)  This  definition  does  no  more  than  declare  that  embez- 
Element  is  what  the  statute  has  made  it  to  be,  referring  us  to 
the  Act  to  ascertain  the  elements  of  the  offense  and  the  con< 
ditions  under  which  alone  its  commission  is  made  possible. 

The  California  Act  relating  to  embezzlements  is  as  follows : 
**If  any  clerk,  .apprentice,  servant  or  agent  to  whom  any 
money  or  goods  or  chattels  or  property  shall  be  intrusted  by 
his  master  or  employer  or  principal,  or  who  shall  receive  any 
money  or  property  belonging  to  his  master,  employer  or  prin- 
cipal, in  the  course  of  his  employment,  service  or  afi:ency,  shall 
withdraw  himfldf  from  his  master,  employer  or  principal  and 
go  away  with  the  said  money,  goods,  chattels  or  property  or 
any  part  thereof,  with  the  intent  to  steal  the  same  and  defraud 
his  master,  employer  or  principal  thereof,  contrary  to  the  trust 
or  confidence  in  him  reposed  by  his  said  ^master,  employer,  or 
principal ;  or,  being  in  the  service  of  his  said  master,  employer, 
or  principal,  shall  embezzle  the  said  money,  goods,  chattels,  or 
property,  or  any  part  thereof,  or  otherwise  shall  convert  the 
same  to  his  own  use,  with  like  purpose  to  steal  the  same, 
every  such  person  so  offending  shall  be  punished  in  the  man- 
ner prescribed  by  law  for  feloniously  stealing  property  of  the 
value  of  the  articles  so  taken,  embezzled,  or  converted.'^  (Hit- 
teU's  Dig.,  Sec  1,470.) 

Ageni  receiving  money  in  (he  course  of  his  emphymeni. 
It  will  be  seen  that  there  are  four  distinct  propositions  of 
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fact  to  be  made  out  in  order  to  establish  the  guilt  of  the  peti- 
tioner under  this  section.  First^  that  he  was  the  agent  of 
Wells,  Fargo  &  Ca  Second,  that  he  reoeiTed  money  belong- 
ing to  thenu  Third,  that  he  received  it  in  the  course  of  his 
employment.  And  fourth,  that  he  converted  the  money  tD 
his  own  use  with  intent  to  steal  or  embezzle  it 

That  the  relation  of  principal  and  agent  existed  between 
the  prisoner  and  Wells,  Fargo  &  Co.  is  not  disputed;  and  it 
is  apparent  that  the  money  received  by  Burling  was  received, 
in  legal  effect^  by  Hedley,  Burling's  employer.  In  that  pa^ 
ticular  the  case  stands  as  it  would  if  Hedley  had  received  the 
money  in  person.  But  it  is  claimed  that  on  the  facts,  Hedlej 
did  not  receive  the  money  in  the  course  of  his  employment, 
but  directly  contrary  to  the  course  of  it  The  proposition  for 
which  the  petitioner  contends  is  not  unsupported  by  authority. 
The  leading  case  oa  that  side  is  Rex  v.  Snowley,  4  C.  &  P. 
390.  The  prisoner  was  hired  to  lead  a  8talli<»i  round  the 
country,  during  the  season,  and  he  was  to  charge  for  each 
mare  thirty  shillings,  and  not  to  take  less  than  twenty  shil- 
lings. It  was  proved  that  he  had  received  six  shillings,  the 
whole  charge  made  for  covering  one  mare,  and  had  not  ae- 
counted  for  the  money.  Held  that  there  was  no  embezzle^ 
ment  of  the  six  shillings,  inasmuch  aa  it  was  his  diuiy  to  take 
no  sum  less  than  twenty  shillings,  and  therefore  the  six  shil- 
lings were  not  received  by  the  prisoner  in  the  course  of  hii 
employment  This  case  is  followed  by  Rex  v.  Thondey,  B.  k 
M.  C.  C.  R  343;  Rex  v.  Hautin,  7  C.  A  P.  281. 

But  there  are  other  English  cases  which  state  the  rule  dif- 
ferently. In  Rex-  V.  Beeehy,  1  British  0.  0.  318,  a  clerk  in- 
trusted to  receive  money  at  home  from  out-door  coUedon, 
received  it  abroad  from  out-door  customers.  Held  that  sudi 
a  receipt  of  money  might  be  considered  '^by  virtue  of  his 
employm^it,"  though  beyond  the  limits  to  which  the  accused 
was  authorized  to  receive  mon^y  for  hip  employers.  In  Bex 
V.  Williams,  6  0.  ft  P.  626,  the  prosecutor  stated  that  he 
'*  never  employed  or  authorized  the  prisoner  to  receive  money 
from  any  persons  who  were  regular  customers,  and  that  the 
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perBons  from  whom  he  received  the  sums  in  question  were  of 
that  description."  It  was  considered  that  the  proof  was  suf- 
ficient to  sustain  the  allegation  that  the  money  was  received  for 
and  on  account  of  his  master. 

The  doctrine  of  Rex  v.  Snowley  has  failed  to  secure  the 
learned  sanction  of  Bishop,  one  of  the  most  distinguished 
American  writers  upon  the  subject  of  criminal  law.  He  argues 
^  that  in  reason  whenever  a  man  claims  to  be  a  servant  while 
getting  into  his  possession  by  force  of  this  claim  the  property 
to  be  embezzled^  he  should  be  held  to  be  such  on  his  trial  for 
the  embezzlement.  Why  should  not  the  rule  of  estoppel  known 
throughout  the  entire  civil  department  of  our  jurisprudence 
apply  in  the  criminal?  If  it  is  applied  here  then  it  settles 
the  question;  for  by  it,  when  a  man  has  received  a  thing  of 
another  under  a  claim  of  agency^  he  cannot  turn  round  and 
tell  the  principal  asking  for  the  thing,  *  Sir,  I  was  not  your 
agent  in  taking  it,  but  a  deceiver  and  a  scoundrel' "  (Bishop 
Crinu  Law,  Sec.  367,  8d  ed.) 

The  provision  of  our  statute  that  the  money  or  other  thing 
embezzled  must  have  been  received  by  the  servant  "in  the 
course  of  his  employment "  at  least  comprehends  a  case  where 
the  act  done  is  one  which,  in  itself  considered,  the  servant  is 
authorized  to  perform;  and  much  more  would  the  act  be  com- 
prehended by  the  provision,  if  it  were  performed  according  to 
the  course  of  a  special  method  prescribed  by  the  employer  for 
the  guidance  of  tiie  servant  in  doing  it  In  this  case,  Hedley 
was  authorized  to  receive  money  on  account  of  his  employers, 
and  as  already  remarked,  the  money  that  Burling  received  of 
them  at  San  Francisco  was  received  in  legal  effect  by  Hedley 
who  stood  behind  him.  The  act  in  its  essential  quality  was 
not  foreign  to  Hedley's  powers  but  was  manifestly  within  them. 
The  method,  too,  whereby  a  receipt  of  the  money  by  Hedley, 
through  Burling,  was  accomplished,  was  the  very  method  hit 
upon  by  Wells,  Fargo  &  Co.  for  effecting  such  transfers;  so 
that,  as  it  appears  to  us,  Hedley  received  the  money  m  a  double 
aense  "  in  the  course  of  hia  employment."    When  the  money 
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was  80  reoeived  by  Hedley,  it  became  and  was  money  of 
Wells,  Fargo  &  Co/s  in  his  hands.  Though  his  employ- 
ers did  not  pay  to  him  in  trust,  consciously,  yet  he 
received  the  money,  nevertheless,  conscious  of  the  fact 
that  it  did  not  belong  to  him  but  to  them;  and  he 
held  it  as  matter  of  law,  subject  to  the  confidence  rejxwed  m 
him  at  the  commencement  of  his  service.  No  point  is  made 
upon  the  sufficiency  of  the  evidence  tending  to  prove  that  the 
petitioner  '^  converted,  the  money  to  his  own  use  with  intent  to 
steal  the  same." 

Person  commuting  crime  in  this  State  who  lives  tmt  of  U. 

The  objection  that  the  offense  was  not  conmiitted  in  thi.^ 
State,  and  that  therefore  our  Courts  have  no  jurisdiction,  can- 
not be  maintained.  The  offense,  though  commenced  withom 
this  State,  was  consummated  within  it,  and  the  offender  l^^ving 
been  found  in  the  State  and  arrested  therein,  is  clearly  amen- 
able to  its  criminal  justice.  {People  v.  Adams,  3  Denio,  190; 
Adams  v.  The  People,  1  N.  Y.  173.)  "  Where  the  commissicm 
of  a  public  offense  commenced  without  the  State  is  consum- 
mated within  the  boundaries  thereof,  the  defendant  shall  be 
liable  to  punishment  in  this  State  though  he  were  without  the 
State  at  the  time  of  the  commission  of  the  offense  charged 
provided  he  consummated  the  offense  through  the  intervention 
of  an  innocent  or  guilty  agent  without  this  State,  or  any  other 
means  proceeding  directly  from  himself ;  and  in  such  case  the 
jurisdiction  shall  be  in  the  county  in  which  the  offense  is  oon* 
summated."    (1  Hitt  Dig.,  Art  1,673.) 

Statute  to  be  read  as  itUended. 

The  word  "  without ''  occurs  twice  in  this  provision,  bnt  it 
is  apparent  that  in  the  instance  in  which  it  is  used  last,  Ae 
word  "  within  ^'  was  the  word  really  intended.  The  provision 
must  therefore  be  so  read.  (People  v.  King^  28  Cal.  256; 
Smith's  Comm.,  Sees.  488,  527.) 

The  prayer  of  the  petitioner  must  be  denied,  and  the  prisons 
nmanded.    And  it  is  so  ordered. 
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WILLIAM  H.  BLOOD  v.  ADAM  LIGHT, 

JIOMmoiT  AB4TXN0  Ndibancs. —  lift  sii  action  to  abate  a  nalaaneo,  a  feneral 
Tordlct  la  favor  of  the  plaintiff  la  aufflclent  to  soataln  a  Jadgment  abating 
the  same. 

Ymkdict  in  Action  to  ▲ba.ti  Nuibancb. —  In  an  action  to  abate  a  nuisance, 
wtaera  the  jory  render  a  general  verdict  In  favor  of  plaintiff,  and  alio 
return  apeclal  flndlnga  not  Inconalstent  with  tbo  general  verdict,  a  Judgment 
abating  the  nuisance  will  be  anatalned. 

iNflTRUcnoNS  TO  JuBT  AS  TO  Aduvtiwo  FACTS. —  When  certain  allegatlona  of 
fact  In  llie  complaint  are  admitted  In  the  anawer,  an  Instruction  bj  the 
Ooort  to  the  Jary  that  the  admitted  facta  will  be  taken  by  them  as  tme, 
and  that  they  wUl  ao  find  for  plaintiff,  la  not  an  Instruction  to  the  jury  to 
find  a  verdict  In  favor  of  plaintiff,  except  as  to  the  facts  so  admitted. 

Dbnial  of  Allegations  of  Complaint. —  Where  certain  allegations  In  a  veri- 
fied complaint  are  compound,  embracing  several  particulars,  and  are  denied 
as  a  whole  in  the  language  of  the  complaint,  the  allegations  will  be  taken 
as  admitted. 

CaowLBDon  to  BaNDaa  Witnsss  ak  Bxpbbt. —  A  person  who  has  been  en- 
gaged In  measuring  and  selling  water  to  miners  for  four  or  five  years,  la 
saffldently  an  expert  to  glva  hla  opinion  as  a  witneas  upon  the  effect  whldi 
a  dam  across  a  stream  will  hava  In  ralalng  the  water  In  the  channel  above. 

Appbal  from  the  County  Court,  Plumas  County. 

This  was  an  action  to  abate  a  nuisanoe,  commenced  Decem- 
ber 15th,  1864. 

The  complaint  contained  the  following  allegations: 

^'  Ist  —  That  this  plaintiff  is^  and  for  a  long  time  has  been,  to 
wit:  since  the  fall  of  1859,  the  owner  of  and  in  the  quiet  and 
peaceable  possession  of  certain  farm  or  ranch,  situate  in  the 
lower  end  of  Indian  Valley,  in  Plumas  County,  State  of  Cali- 
fornia, described  as  follows,  to  wit:  Bounded  on  the  north- 
west by  Indian  Creek,  on  the  upper  or  northeast  end  by  the 
ranches  of  Bacher  and  Hough,  on  the  southeast  side  by  the 
mountains,  and  on  the  southwest^  or  end,  by  the  ranch  of 
Knoll,  containing  three  hundred  and  twenty  acres  of  land, 
more  or  less,  and  known  as  and  called  Adam  Light  Kanch, 
said  ranch  being  composed  mostly  of  low  meadow  and  valley 
landfl  on  said  Indian  Creek. 
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"2d— r That  W.  H,  Blood,  the  above  named  defendant,  a 
resident  of  said  county  and  State,  did,  on  or  abont  the  Ist  day 
of  November,  A.  D.  1864,  at  a  point  abont  one  mile  bdow 
the  ranch  aforesaid,  where  the  aforesaid  Indian  Creek  leaves 
Indian  Valley,  obstruct  the  waters  of  said  Indian  Creek  by 
means  of  a  dam  across  said  stream,  said  dam  being  some  four 
to  six  feet  in  height'* 

The  following  are  the  denials  contained  in  the  answer  to 
the  first  and  second  all^ations  of  the  complaint: 

"  1st  —  He  denies  that  said  plaintiff  is  and  for  a  long  time 
has  been  the  owner  of,  and  in  the  quiet  and  peaceable  posses- 
sion of  a  certain  farm  or  ranch  situated  in  the  lower  end  of 
Indian  Valley,  Plumas  County,  State  of  California,  as  set 
forth  in  said  plaintiff's  complaint  herein  filed. 

"  2d  —  That  this  defendant  did,  on  the  1st  day  of  November, 
A.  D.  1864,  or  at  any  other  day  or  time,  'at  a  point  abont 
one  mile  below  the  ranch  of  said  plaintiff,  where  the  aforesaid 
Indian  Creek  leaves  Indian  Valley,  obstruct  the  waters  of  said 
Indian  Creek  by  means  of  a  dam  across  said  stream,  said  dam 
being  some  four  to  six  feet  in  hei^t,'  as  alleged  in  plaintiff's 
complaint.** 

The  Court  instructed  the  jury  that  the  defendant  having 
admitted  in  his  answer  the  facts  alleged  in  the  first  and  second 
paragrapha  of  the  complaint^  that  they  would  so  find  for  the 
plaintiff. 

The  jury  returned  a  general  verdict  for  the  plaintiff  for  fifty 
dollars  damage,  and  also  their  findings  on  several  special  issues 
submitted  to  them. 

The  Court  rendered  judgment  for  the  plaintiff  that  the  dam 
was  a  private  nuisance,  and  directing  defendant  to  abate  the 
same  within  ten  days,  and  if  he  failed  to  do  so  then  directing 
the  Sheriff  of  Plumas  County  to  cause  the  dam  to  be  abated 

The  defendant  appealed  from  the  judgment,  and  from  an 
order  denying  a  new  trial 

The  other  facts  are  stated  in  the  opinion  of  the  Court 
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H.  H.  Hartleyj  for  Appellant,  argued  that  a  verdict  for 
plainti^  for  damages  did  not  neces&arilj  anthorize  the  abate- 
ment of  a  nuisance;  and  cited  Angell  on  Waterconraea^  Seos. 
140,  390,  and  802;  and  Gates  y.  Blineoe,  2  Dana,  168. 

Creed  Hoymond,  for  Bieepondenti 

By  the  Court,  Sawtkr,  J. : 

We  think  the  pleadings  and  yerdict  sufficient  to  aastain  a 
judgment  abating  defendant's  dam  as  a  nuisance.  The  general 
Terdict  in  favor  of  the  plaintiff  alone  is  sufficient,  and  the 
special  findings  are  not  inconsistent  with  it  The  idea  of  the 
jury  is  not  very  artistically  expressed  in  the  special  findings, 
but  the  intent  was  evidently  to  find  that  the  dam  was  not  only 
a  present  nuisance,  but  would  continue  to  be  a  nuisance. 

There  was  no  error  in  giving  the  first  and  second  instruc- 
tions asked  by  the  plaintiff.  The  Oourt  did  not  thereby  in- 
struct the  jury  to  find  a  verdict  in  favor  of  the  plaintiff,  as 
assumed  by  appellant's  counsel,  but  only  instructed  them,  that 
the  allegations  of  the  complaint  referred  to  in  the  instructionB 
having  been  admitted  by  the  answer,  they  should  find  those 
admitted  facts  in  favor  of  the  plaintiff.  The  allegations  speci- 
fied were  not  sufficiently  denied  to  put  them  in  issue,  and  the 
complaint  being  verified,,  they  were^  for  the  purposes  of  the 
action,  admitted  to  be  true.  The  allegations  referred  to  in 
these  instructions  are  cpmpound,  embracing  several  particu- 
lars, and  are  detiied  as  a  whole,  'in  the  very  language  of  the 
entire  allegations.  This  mode  of  denial  has  been  so  often  held 
to  be  insufficient  to  raise  a  material  issue  that  there  ou^t  to 
be  no  further  occasion  to  repeat  it  The  instructions  were 
correct  . 

There  was  no  error  in  refusing  the  sixth  and  seventh  in* 
atructions  asked  by  defendant  in  the  form  presented. 

There  was  no  error  in  the  admission  of  Harvey's  evidence. 

These  are  the  only  points  relied  on  m  the  brief  of  appeUant 


118  Dana  v.  Jaoebof  STsxaBx  Whabif  Co.     [Sup.  Ot 


Btatamott  of  Vmett, 


We  see  no  error  in  the  reoorcL    The  judgment  must  be  affiimed, 
and  it  is  so  ordered. 


Mr*  Justice  Bhodidb  expressed  no  opinioik 


WILLIAM  A.  DANA  v.  THE  JACKSON  STREETT 
WHAKF  OOMPAHT.  . 

Laitd  Oaikbd  from  tbm  Sba  ih  ths  Hjlbbob  or  Saw  Fbancisco. —  Tte  4oe> 
trin«  that  lands  gained  from  the  tea  by  washing  up  of  sand  or  earth  Iv 
little  and  Uttle  become  the  property  of  the  owner  of  the  land  adjotnlag; 
does  not  apply  to  a  marine  increase  of  allayion  caosed  by  a  purprestore^ 
by  the  erection  of  a  wharf  in  a  public  harbor. 

TiTLK  TO  Land  betond  Wjltrb  FteONT  ov  Sa.n  PBAifCisca — The  owner  «C  m 
Isl  on  ths  water  front  of  San  Franciseo  does  not  become  the  owner  of  land 
adJuiDlug  the  lot  and  lying  in  the  harbor  beyond  it,  which  land  has  beca 
gained  from  the  sea  by  the  gradual  accretion  of  ,sand  and  earth  canned 
by  a  purprestnre,  by  the  erection  of  a  wharf  in  the  public  harbor  beyond  It 

Right  to  build  Whabf  in  Bat  or  San  Fillncisco. —  The  owner  of  a  lot  oa 
the  water  front  of  San  Francisco  has  no  right*  without  a  lleense,  to  whaif 
out  from  his  own  land  Into  the  bay. 

BiPABiAN  Pbopbistob  ON  Nayigabub  Watbb. —  At  commoB  law  a  riparian  pro- 
prietor on  navigable  water  has  no  right  to  wharf  out  against  his  own  land. 

BiQHT  to  sub  roB  Pubpbbstubb  in  Bat  or  San  Fbancisco. —  In  case  of  pur- 
presture  or  encroachment  by  the  erection  of  a  wharf  In  the  Bay  of  San 
Franciseo  beyond  the  city  front,  the  right  to  recover  possession  is  In  ths 
people,  and  not  In  the  owner  of  the  land  adjoining  on  the  dty  front. 

EiPABiAN  Pbopbietob. —  The  owner  of  a  lot  upon  the  water  front  of  San  FrsA- 
cisco,  as  established  by  statute,  below  low  water  mark,  is  not  a  *'  riparfan 
proprietor  *'  in  the  sense  in  which  that  term  is  used  In  the  law  of  tide  waten^ 
for  the  water  front  of  San  Francisco  Is  of  statutory  creation. 

Incbeasb  or  Ijand  on  Water  E^ont  or  San  Fbancisco. —  In  case  of  an  In- 
crease  of  land  by  the  accretion  of  alluvion  in  the  bay  on  the  water  front 
of  San  FranciscOk  as  established  by  statute,  the  owner  of  the  lot  adjacest 
has  no  right  of  entry  thereon  to  the  exclusion  of  the  State,  nor  can  hs 
maintain  ejectment  against  a  stranger. 

Appkat,  from  the  District  Court,  Fourth  Judicial  District, 
Oity  and  County  of  San  Francisco. 

The  premises  sought  to  be  recovered  in  this  action  lie  ettrt 
of  and  immediately  adjoining  the  lot  of  plaintiff,  and  in  the 
Harbor  of  San  Francisco.  They  were  described  in  the  com- 
plaint as  follows :    ^^  Commencing  on  the  south  line  of  Jackson 


Oot;.^  1866.]  Daha  i^.  Jackson  Stkbxt  Whau  Oo.  119 


opinion  €f  th«  Oomrt  —  Shafttr,  J. 


tt  the  intersecticm  of  the  old  red  line  or  city  front; 

TTiTiTiTTig  thence  along  said  red  line  at  44^  46'  east  149  feet,  to 

'tixe  north  line  of  Or^on  street;  thence  north  81^  16'  east  60 

feet,  to  the  east  side  of  old  wharf;  thence  along  the  east  side 

of  old  wharf,  north  48*  west,  to  south  comer  of  office  building 

120  feet;  thence  along  east  side  of  office  building  north,  17° 

Sty  east,  to  south  line  of  Jackson  street;  thence  along  south 

line  of  Jackson  street,  south  81*  16'  west,  99  feet  4  inches,  to 

place   of  beginning/'   Plaintiff   recoyered   judgment   in   the 

Oourt  below,  and  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

John  B.  Fdton,  for  AppeDant 

8.  Heffdenfddt,  for  Eespondent,  argued  that  the  ownership 
of  the  State  in  the  land  under  tide  water  was  a  qualified  indis- 
pensable interest^  and  that  the  riparian  proprietor's  right  to 
insensible  accretion  of  land  adjoining  him,  was  positive  and 
nnqualified,  and  that  the  riparian  proprietor  had  a  right  to 
wharf  out  in  front  of  him,  subject  to  the  right  of  the  State  to 
abate  the  wharf  as  a  nuisance,  and  that  the  plaintiff  was  such 
riparian  proprietor;  and  in  support  of  these  propositions  cited 
j^ngell  on  Tide  Waters,  23-27;  Id-  171;  Attomey-Oeneral 
V.  Parrmeier,  10  Price  Exqr.  378 ;  Guy  v.  Herman,  5  Gal.  73 ; 
Nichols  V.  Lewis,  16  Conn.  137 ;  East  Haven  v.  Hemmingway, 
7  Conn.  186;  Wilson  v.  Inloes,  11  Gill.  &  J.  351;  Bowman 
y«  Wathen,  2  McLean,  882;  Adams  v.  Froihingham,  3  Mass. 
362;  People  v.  Chnal  Appraisers,  18  Wendell,  855;  and 
Cooper  V.  Smith,  9  Sergt  &  B.  26. 

By  ^  Court,  Shatxb,  J.: 

Ejectment  It  appears  by  the  findings  that  the  plaintiff 
flwns  a  water  lot  in  San  Francisco  inunediately  abutting  upon 
the  water  front,  as  established  by  the  Act  of  March  5th,  1861, 
and  that  he  has  so  owned  the  lot  since  1855.  That  the  defend- 
ants in  that  year  entered  upon  the  demanded  premises  and 
^'made  an  erection  thereon,  annexed  or  attached  thereto  and 
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adjoining  the  water  lot  of  the  plaintiff,  by  driving  a  lazge 
number  of  pilee,  capping  the  same,  and  covering  over  the  space 
with  lumber  and  planking,  so  that  said  piece  of  land  was 
entirely  reclaimed  from  the  water,  and  continued  to  fill  up  and 
be  reclaimed,  so  that  the  same  became  and  is  totally  unfit  for 
any  purpose  of  navigation,  and  is  a  permanent  accretion  by 
artificial  and  natural  causes  to  the  said  water  lot;  and  the 
defendant  has  occupied  and  used  the  same  as  a  wharf  and 
landing  place  for  vessels  and  their  cargoes,  and  continues  to 
claim  and  occupy  the  same.'' 

As  to  the  lands  gained  from  the  sea  by  alluvion,  u  e.  by  the 
washing  up  of  sand  or  earth,  so  as  in  time  to  make  terra  firma, 
the  law  is  held  to  be  that  if  this  gain  be  by  little  and  little,  by 
small  and  imperceptible  degrees,  it  shall  go  to  the  owner  of 
the  land  adjoining.  (2  BL  Com.  61.)  The  findings,  however, 
make  a  case  of  purpresture,  or  encroachment,  by  the  erection 
of  a  wharf  in  a  public  harbor,  and  not  a  case  of  marine  increase 
by  alluvion,  within  the  definition  of  that  term  as  fixed  by  the 
foregoing  citation. 

It  is  claimed,  however,  that  the  plaintiff  is  a  riparian  owner, 
and  as  such  has  a  right  to  ^^  wharf  out "  against  his  own  land; 
and  therefore  that  the  wharf,  though  built  by  the  defendant, 
inures  to  the  plaintiff's  advantage;  and  that  the  present  right 
of  entry  thereon  is  vested  in  him  and  not  in  the  people. 

A  riparian  proprietor  on  navigable  water  has  no  right  at 
common  law  to  wharf  out  against  his  own  land.  By  the  eom- 
mon  law  any  erection  below  high  water  mark,  without  license, 
is  regarded  as  an  encroachment  and  intrusion  on  the  King's 
soil,  which  the  Eing  may  demolish,  seize  or  arrent  at  his 
pleasure.  (Ang.  on  T.  W.  199.)  This  shows  decisively  that 
in  cases  of  purpresture  the  right  of  entry  is  not  in  the  adjacent 
land  owner  but  in  the  crown.  It  has  been  held  in  some  of  the 
States  that  the  riparian  proprietor  owns  the  soil  between  high 
and  low  water  mark,  or  that  he  is  at  least  so  far  interested  in 
it  that  he  can  wharf  out  to  the  line  of  low  water  as  against  Ae 
people,  if  the  wharf  does  not  amount  to  a  nuisance.    Bot 
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these  decisions  are  all  of  them  hased  upon  local  I^slatioa  or 
local  usage. 

But  further:  We  do  not  oonsider  that  the  phdntiff  is  a  ripor 
rian  proprietor  in  the  sense  in  which  that  term  is  used  in  the 
law  of  tide  waters.  He  is  not  an  owner  upon  the  **  shore/' 
bat  upon  a  ^' water  front''  of  statute  creation.  The  water 
front  established  by  the  Act  of  March  5th,  1851,  is  what  that 
Act  has  made  it  to  be,  and  the  rights  of  the  plaintifi  as  the 
owner  of  a  beach  and  water  lot  abutting  upon  it,  exist  only  in 
subordination  to  that  Act.  It  is  provided  in  the  fourth  sec- 
tion of  the  Act  that  the  boundary  line  described  in  the  first 
section  ''  shall  be  and  remain  a  permanent  water  front  of  said 
dtjf*  and  special  provision  is  made  for  keeping  it  free  and 
dear  of  all  obstructions.  If  the  water  front  could  be  extended 
on  the  ground  of  marine  increase  by  reliction  or  alluvion,  or 
by  any  other  kind  of  accretion,  so  that  the  owner  of  the  water 
lot  immediately  adjacent  would  have  a  right  of  entry  thereon 
to  the  exclusion  of  the  State,  then  the  water  front)  as  limited 
by  the  red  line  of  the  Act,  would  or  might  be  an  ever-shifting 
instead  of  a  permanent  lina 

There  is  another  reason  why  rights^  incident  to  ownership 
npon  the  shore  of  navigable  waters,  cannot  be  considered  as 
incident  to  ownership  upon  the  "  water  front"  in  the  Harbor 
of  San  Francisco.  ''Shore"  is  the  space  between  high  and 
low  water  mark.  Against  the  plaintiff's  water  lot  there  is  no 
such  space.  The  water  front  at  that  point  is  below  low  water 
mark,  and  there  can  be  no  riparian  right  to  build  a  wharf  or 
pier  beyond  it;  and  it  follows  that  if  a  wharf  should  be  built 
by  a  stranger  below  the  line  of  low  water,  ihat  the  owner  of 
the  adjacent  upland  would  have  no  right  of  entry  upon  it  on 
which  he  could  maintain  ejectment  (Dviton  et  al.  v.  Strong, 
1  Black.  28.) 

The  judgment  is  reversed,  and  the  Court  below  is  directed 
to  enter  judgment  on  the  findings  for  the  defendant 
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JAMES  B.  McMINNy  Exbotjtob  of  ths  Last  Wtu.  a3s> 

TSSTAMSKT    OF    WlIXIAM    S.    ReESIB,    DECEASED    V.    GEO. 

D.  BLISS,  AND  JOHN  O'OONNELL,  aot  HAREY  0. 
QOUGH  ei  als. 

• 

WomctBiM  Bhtrt  akd  DBTAXim  CAMm  nvrmm  DioiMBaB  Slsr,  IMSw — Tbc 
new  County  Coorti,  as  organlied  ander  the  amended  Constltatlon,  Janoaiy 
1st,  1864,  bad  anthority  to  proceed,  try,  and  determine  appeals  In  cases  of 
ftorcible  entry  and  detainer  psndlnf  la  tlia  old  County  Ooorts  on  €bs  last 
day  o<  December,  1808. 

CoNSTBucnov  OF  Statutbs. —  Two  statutes  npon  tbe  same  subject  matter, 
passed  at  different  times,  which  are  In  pari  sMterto,  must  be  read  and 
constmod  as  one  Act. 

WtnmcT  or  RmrmAL,ow  ▲  Statctb  oh  PiNDXiro  Action. —  A  repeal  of  a  slatats 
ander  which  alone  a  right  of  action  exists,  operates  as  an  eztlngnlshmeat 
of  actions  pending  when  the  repeal  takes  effect,  unless  there  Is  a  saboequeat 
law  which  enables  the  Qrart  to  try  and  determine  them. 

Co^anjLim  chabgziio  Foicxbui  Biitbz  and  Dbtaiksb. —  If  tha  oomplalflt 
charges  a  forcible  entry  with  a  multitude  of  people,  and  a  forcible  and 
unlawful   detainer,   the  forcible   entry   Is   the  gist  of  the  action. 

■nmncCT  or  Fobcibui  Bum.*-- The  OTldence  must  tend  to  prore  an  entry  by 
defendants  with  strong  hand,  with  unusual  weapons,  or  with  menaca  aC 
life  or  limb,  or  they  cannot  be  convicted  of  a  forcible  entry. 

Stidsncb  or  Fobcxblb  DarAiim. —  There  must  be  eyidence  tending  to  prora 
an  actual  exhibition  of  force  to  retain  possession,  and  of  present  abfllty 
and  disposition  to  use  It,  to  warrant  a  convletlen  of  a  forcibla  detainer. 

Appeal  from  the  County  Court^  City  and  County  of  San 
Francisco. 

The  plaintiff  averred  in  his  complaint  that  his  testator 
before  his  decease,  and  plaintiff  as  executor  after  his  deaths 
were  each  in  possession  of  certain  tracts  of  land  in  the  Gitj 
of  San  Francisco,  described  as  follows : 

First — Beginning  at  a  point  on.  the  southerly  line  of  Jaek- 
son  street,  where  began  a  fence  erected  by  said  Eeeee  in  his 
lifetime,  one  hundred  feet,  more  or  less,  westerly  from  Polk 
street,  on  said  southerly  line  of  Jackson  street;  running 
thence  southerly  along  the  line  of  said  fence  south  eight 
degrees  east  to  the  northerly  line  of  Washington  street; 
thence  westerly  along  the  northerly  line  of  Washington  street 
to  Van  Ness  Avenue;  thence  northerly  along  the  easterh 
line  of  Van  Ness  Avenue  to  the  southerly  line  of  Jackson 
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steeet;  thenoe  easterly  along  the  southerly  line  of  Jackson 
street  to  the  place  of  beginning* 

Seoond — Also,  all  that  certain  other  piece  or  hhxk  of  land, 
l>onnded  by  Van  Ness  Avenue  on  the  east^  Jackson  street  on 
tlie  n<»rth,  Franklin  street  on  die  west,  and  Washington  street 
on  the  south. 

Third — Also,  all  of  the  land  bounded  by  Jackson  street  on 
the  nprth,  Franklin  street  on  the  east,  Washington  street  on 
the  south,  and  extending  westwardly  toward  Qough  street 
two  hundred  and  thirty-one  feet  and  nine  inches. 

The  fordble  entry  and  detainer  were  alleged  to  have 
occurred  on  the  28th  of  November,  1863. 

The  evidence  for  plaintiff  tended  to  show  that  on  the  lllli 
of  April,  1863,  Beese,  the  testator  of  plaintiff,  was  placed  in 
possession  of  ihe  disputed  premises  by  the  Sheriff  by  virtue 
of  a  writ  of  restitution,  issued  on  a  judgment  in  ejectment 
recovered  by  Beese  against  David  Mahoney  and  several  other 
parties.  Neither  Bliss  nor  O'Connell  were  defendants  in  this 
action.  The  evidence  further  tended  to  show  that  Beese 
placed  substantial  fences  around  the  premises  after  thus  being 
placed  in  possession,  and  that  after  his  death  in  May,  1863, 
plaintiff,  as  his  executor,  succeeded  to  his  possession,  and  that 
neither  Beese  nor  plaintiff  had  any  house  on  the  land,  but 
their  possession  was  such  as  they  acquired  by  fencing  and 
exercising  control  over  the  land. 

The  plaintiff's  evidence  also  tended  to  prove  that  the  last 
of  November,  1863,  defendants  Bliss  and  O'Connell  went  on 
to  the  land,  took  possession,  and  erected  a  small  cabin  on  it, 
and  a  small  slaughter  house  for  butchering,  and  removed  a 
part  of  the  fence,  and  that  within  a  day  or  two  thereafter,  and 
on  the  28th  of  November,  the  plaintiff  and  his  attorney,  and 
two  or  three  others,  went  to  the  land  to  retake  possession  of 
it,  and  found  Qough,  an  employ^  of  Bliss  and  O'Oonnell,  on 
the  land,  and  that  they  asked  Gough  who  had  done  it,  and  he 
leplied  he  had  done  it  all  at  the  request  of  Bliss  and  O'Con- 
nell; and  that  plaintiff's  attorney  then  told  Gough  that  they 
had  oome  to  retake  possession  of  the  land  and  rebuild  the 
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fences,  and  would  do  so  if  not  forcibly  resisted ;  that  they  did 
not  wish  to  get  shot  nor  to  shoot  anybody,  but  would  take 
possession  and  hold  it  if  there  was  no  danger  of  personal  vio- 
lenoe;  and  that  Gbugh  answered  that  Bliss  and  (yConndl 
would  resist  any  attempt  on  thrir  part  to  retake  possesBion, 
by  force,  and  by  every  means  in  their  power.  It  was  then 
agreed  between  Gbugh,  McMinn,  and  his  attorney,  that  they 
would  meet  Bliss  and  (yConnell  at  the  office  of  Mr.  Sharp  ^ 
next  day,  to  see  what  was  to  be  done.  Plaintiff's  evidence 
further  tended  to  show  that  the  parties  met  at  Mr.  Sharp's 
office  the  next  day,  and  McMinn's  attorney  stated  to  Bliss  the 
previous  conversation  with  Gough,  and  also  told  Bliss  that  if 
there  was  to  be  no  forcible  resistance  they  would  retake  pos- 
session and  keep  possession,  and  that  they  had  oome  to  meet 
him  and  learn  what  kind  of  opposition  they  might  expect,  as 
they  wished  to  avoid  personal  violence;  and  that  Bliss  replied 
that  he  and  (VConnell  intended  to  keep  and  maintain  their 
possession  of  the  premises  by  force,  and  at  all  hazards.  The 
evidence  did  not  tend  to  prove  that  any  further  attempt  was 
made  by  plaintiff  to  get  possession. 

The  Act  of  December  23d,  1868,  referred  to  in  the  opinion 
of  the  Court,  is  entitled  "An  Act  providing  for  the  ti^msfer 
of  cases,  on  tiie  first  day  of  January  next,  to  the  Courts  estab- 
lished by  the  present  Constitution.''  The  second  section  of 
the  Act  contained  the  following  clause:  "And  in  all  appeals 
in  said  actions  of  forcible  entry  and  detainer,  now  pending  in 
or  hereafter  appealed  to  said  County  Court,  which  shall  on 
the  first  day  of  January  next  be  pending  and  undetermined 
therein,  the  saine  shall  be  heard,  tried,  and  detennined  in  all 
respects  as  if  no  appeal  had  been  taken,  and  the  same  had 
been  transferred  under  and  in  conformity  with  the  provisionB 
of  this  Act''  Under  the  old  Constitution  actions  of  forcible 
entry  and  detainer  were  required  to  be  commenced  in  Jus- 
tice^ Courts,  but  the  amended  Constitution  which  went  into 
effect  January  1st,  1864,  gave  the  County  Courts  original 
jurisdiction  in  these  actions.  The  former  part  of  section  two, 
not  quoted,  provided  for  the  transfer  of  actiona  of  forcible 
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try  and  detainer  pending  in  Justices'  Courts  on  the  first  day 
<rf  January,  1864,  to  the  County  Courts. 

Maiioney,  Gough,  and  several  others  were  made  defendants 
along  with  Bliss  and  (yConnell,  but  plaintiff  recovered  judg- 
ment in  the  Counly  Court  against  Bliss  and  O'Connell  only> 
and  they  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Courts 

T.  I.  Bergin,  for  Appellants,  argued  that  the  Forcible  Entry 
and  Detainer  Act  was  penal  as  well  as  rranedial,  and  that  a 
meore  unlawful  entry  was  not  snffici^it  to  justify  a  conviction, 
but  there  must  be  a  forcible  entiy  with  a  strong  hand,  with 
unusual  weapons,  or  with  menaoe  of  life  or  limb;  and  cited 
Janaon  v.  Brooks,  29  Cal.  214;  and  4  Black.  148.  He  also 
argued  that  the  repeal  of  the  Forcible  Entry  and  Detainer  Act, 
which  took  effect  January  Ist,  1864,  operated  as  a  release  and 
estinguishment  of  the  cause  of  action,  and  left  the  Court  na 
power  to  proceed,  and  try  the  same;  and  cited  People  t^ 
Fritbie,  26  CaL  189;  Bex  ▼.  The  Justices  of  the  City  of  Lonr 
don,  8  Burr,  1,466;  Norris  v.  Crocker,  13  How.  U.  S.,  429; 
and  Yeatan  r.  The  United  States,  5  Cranch,  281. 

E.  W.  F.  Sloari,  for  Bespondent,  aigued  that  that  part  of 
the  Transfer  Act  of  December  23d,  1863,  which  related  to 
forcible  entries  and  detainers  might  be  regarded  as  incorpo- 
rated with  and  forming  a  saving  dalise  in  the  Act  repealing 
the  Forcible  Entry  and  Detainer  Act,  as  both  related  to  the 
same  thing;  and  cited  Talbot  ▼.  Leeman,  1  Cranch,  85; 
Church  V.  Crocker,  8  Mass.  17.  He  also  argued  that  in  order 
to  constitute  forcible  entry  and  detainer  it  was  not  necessary 
that  violence  against  person  or  property  should  be  resorted 
to,  but  that  if  the  party  dispossessed  had  reason  to  believe 
from  anything  said  that  he  could  not  regain  possession  with- 
out forcible  resistance,  the  action  could  be  maintained;  and 
cited  Childress  v.  Black,  9  Yerger,  320;  Blvmpld  v.  Rey- 
tudds,  4  Bibb^  888;  and  People  v.  Van  Nostnmd,  9  Wend.  62. 
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By  the  Courts  Suavtjsb^  J. : 

This  is  an  action  of  forcible  entry  and  detainer.  The 
passed  from  the  Justice's  Court  to  the  County  Court  on  appeal 
taken  by  defendants  on  the  31st  of  Deoember,  1868.  At  the 
January  term  of  the  County  Court,  1864,  the  defendants  moved 
to  dismiss  the  action  on  tlie  ground  that  the  statutes  under 
which  it  was  brought  had  been  repealed.  The  motion  was  de- 
nied. The  case  was  tried  at  the  September  term,  1864,  and 
comes  here  on  the  appeal  of  the  defendants  from  the  judgment 
and  the  order  overruling  their  motion  for  a  new  trial. 

The  Act  of  April  27di,  1868,  (Acts  1863,  p.  655,  Sees.  15, 
16,)  repealed  all  Acts  previously  passed  relating  to  forcible 
entries  and  unlawful  detainers,  the  repeal  to  take  effect  on  the 
1st  day  of  January,  1864.  The  right  of  the  plaintiff  to  the 
summary  remedy  of  forcible  entry  and  detainer,  being  of 
statute  origin,  would  have  terminated  on  the  Ist  day  of  Janu- 
aiy,  1864,  had  not  the  Legislature  repealed  the  repealing 
clause,  so  far  as  pending  cases  were  concerned,  by  the  Transfer 
Act  of  December  23d,  1863.  (Acts  1863-4,  p.  1.)  This  Act 
and  the  Act  of  April  27th,  1863,  both  took  effect  at  the  same 
time  —  January  1st,  1864 — and  are  clearly  in  pari  materia. 
The  provisions  of  the  Transfer  Act  are,  in  our  judgment, 
wholly  irreconcilable  with  the  idea  that  the  Legislature  con- 
served judicial  cognizance  over  the  cases  referred  to  for  bo 
other  purpose  than  that' they  might  be  formally  dismissed  on 
motion.  The  provision  is  Uiat  the  cases  ^' shall  be  tried  and 
determined ''  in  the  County  Courts  tlie  same  as  though  they  had 
been  brought  there  in  the  first  instanca  So  far,  the  case  is 
with  the  plaintiff. 

The  first  count  of  the  complaint  charges  ^^a  forcible  entrr 
with  a  multitade  of  people,"  and  a  "forcible  and  unlawful 
detainer."  In  a  complaint  so  framed,  the  forcible  entiy  is 
the  gist  of  the  action,  the  averment  of  forcible  detainer  not 
being  stated  as  an  independent  ground  of  relief,  but  as  a  mere 
coDtinuation  or  consequence  of  th^  first  act.  (Preston  v.  Kehoe, 
16  Cal.  318;  Thompson  v.  Smith,  28  Oal.  682.)     There  wis 
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no  evidence  in  the  caae  tending  to  prove  a  forcible  entry,  that 
is,  an  entry  with  strong  hand  with  unusual  weapons,  or  with 
menace  of  life  or  limb.  (Polack  v.  McQrath,  26  Cal.  58.)  The 
second  count  charges  an  unlawful  entry  and  forcible  detainer, 
but  there  is  no  evidence  in  the  record  tending  to  prove  a  forcible 
detainer  within  the  rule  settled  in  the  case  last  referred  to. 
There  was  here  no  actual  exhibition  of  force  when  the  plain- 
tifPs  agent  went  to  the  land  for  the  purpose  of  re-entering  upon 
it,  nor  was  there  any  evidence  either  of  pr^ent  ability  or  dis- 
position to  use  it  The  defendant  Gbugh  uttered  no  menace, 
but,  in  answer  to  a  question,  suggested  what  Bliss  and  O'Con- 
nell  would  do  if  a  re-entry  should  be  attempted.  The  inter- 
view seems  to  have  been  conducted  in  an  amicable  spirit,  and 
ended  in  a  formal  adjournment  to  the  next  day,  and  to'  a  place 
three  fourths  of  a  mile  from  the  lot  in  controversy,  for  the  pur- 
pose pf  seeing  Bliss  and  O'Oonnell  ^'  as  to  what  was  to  be  done.'' 
It  appears  that  the  parties  met  in  pursuance  of  this  adjourn- 
ment, and  that  Bliss  being  interrelated  upon  the  point,  ^^  an- 
swered and  said  that  he  and  O'Oonnell  intended  to  keep  and 
maintain  possession  of  the  premises  by  force,  and  at  all 
hazards.''  It  appears  that  Loyd,  at  whose  office  this  parley 
took  place,  '^then  stepped  forward  and  remarked  that  Bliss 
and  O'Oonnell  intended  to  maintain  their  possession  until  they 
were  put  out  by  law;"  to  which  remark  Bliss  made  no  reply. 
This  interview  was  by  convention  —  it  was  not  on  the  land, 
but  remote  from  it  —  it  was,  apparently,  diplomatic  in  con- 
ception, and  the  dialogue  between  the  parties  seems  to  have  been 
diplomatically  conducted.  Each  party  manoeuvred  for  a  posi- 
tion. We  consider  the  case  of  Pelade  v.  McOrath  el  ol. 
stronger  on  the  facts  than  this. 

Judgment  reversed  and  new  trial  ordered. 

Mr.  Ohief  Justice  Ousbst  expressed  no  opinion* 
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WILLIAM  H.  HOOaS  v.  THOS.  J.  MORSE  et  dL 

JODOMBHT  OM  AWABO  OT  AsBKVATOBS.-^  If.  E  Judgment  on  an  award  of  artl- 
tratora  la  entered  by  the  Clerk,  at  the  request  of  the  party  In  whoae  faror 
It  ia  rendered,  within  leas  than  flre  days  after  the  award  la  filed,  and  with- 
out  notice  to  the  other  i>arty,  the  prevailing  party  cannot  aftekwarda  qncs- 
tton  Ita  validity  on  the  ground  that  It  was  Irregularly  entered. 

Bbbobb  ol  MiacoNDUCT  or  Abbitbatoss. —  If .  the  party  In  whose  favor  an 
award  of  arbitrators  la  made,  volnntarlly  takes  Judgment  on  the  award,  and 
then  receives  the  amount  of  the  Judgment  In  satlafactlon  of  It;  this  Is  a 
waiver  of  any  errors  or  misconduct  on  the  part  of  the  arbitrators. 

Clubwt  akd  Attobnbt. —  A  party  to  an  action  Is  charged  with  notice  of  all 
errora  or  mUiconduct  during  Ita  progress  which  were  known  to  hla  attoracy. 

ApPEAii  from  the  District  Coiirt,  Fifteemth  Judicial  District, 
Oitj  and  County  of  San  Francisco. 

The  parties  had  been  partners  in  the  business  of  hackm^i 
in  San  Francisco^  but  plaintiff  had  not  paid  into  the  firm  his 
part  of  the  capital^  and  it  was  agreed  that  he  should  retire 
from  the  firm,  and  the  amount  he  received  for  his  interest  in 
the  firm  be  fixed  by  arbitrators.  The  arbitrators  made  their 
award  June  Gth^  1865,  and  the  next  day  the  plaintiff  in  person 
filed  with  the  Clerk  the  following  paper: 

"The  Clerk  of  said  Fifteenth  District  Court  is  hereby 
directed  to  enter  final  judgment  in  the  within  entitled  cause, 
according  to  the  terms  of  the  within  award;  and  I,  the  said 
William  H.  Hoogs,  do  hereby  acknowledge  satisfaction  and 
payment  in  full  from  the  said  Morse  and  Flynn,  of  the  moneys 
awarded  to  me  by  the  within  named  arbitrators  in  this  action ; 
and  I  do  hereby  waive  the  right  to  move  to  vacate  the  said 
award;  or  to  modify  or  correct  the  same,  or  to  appeal  from  the 
same. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  seventh  day  of  June,  A.  D.  1865. 

"  William  H.  Hooos.*'     [l.  s.] 

The  plaintiff  afterwards  moved  to  vacate  the  award.    The 
Court  below  granted  the  motion,  and  the  defendants  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 
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Burnett,  Cook  &  Clofrke,  ior  Appellants,  argued  that  plaintiff 
was  estopped  by  his  acts  from  making  the  motion  to  vacate. 

McKinstry  &  Yoorhies,  for  Eespondent,  argued  that  plaintiff 
was  not  estopped,  sinoe  no  noti/oe  could  be  served  on  him  and 
he  eonld  not  waive  it,  and  that  if  the  award  was  void,  plain- 
tiff's receipt  for  the  money  was  void. 

By  the  Court,  Saitdbbson,  J.: 

This  is  an  appeal  from  an  order  of  the  District  Court  setting 
aside  an  award  of  arbitrators  and  a  judgment  entered  thereon 
by  the  Clerk.  The  motion  was  heaixl  upon  affidavits  on  the 
part  of  the  plaintiff,  and  counter  affidavits  on  the  part  of  the 
defendants.  Several  grounds  were  relied  upon  by  the  plain- 
tiff, but  upon  what  particular  ground  or  grounds  the  Court 
based  its  order  does  not  appear. 

On  the  part  of  the  plaintiff  it  is  claimed  that  the  judgment 
was  void,  because  it  was  entered  by  the  Clerk  in  less  than  five 
days  after  the  award  was  filed,  and  without  an  affidavit  show- 
ing service  of  notice  of  the  filing  of  the  award  upon  the  defend- 
ants, as  provided  in  section  three  hundred  and  eighty-five  of 
the  Practice  Act.  But  the  answer  to  this  is  that  the  judg- 
ment was  so  entered  at  the  instance  and  request  of  the  plain- 
tiff himself,  and  he  cannot  be  allowed  to  take  advantage  of 
his  own  wrong.  If  the  defendants  were  seeking  to  set  aside 
the  judgment  the  point  would  be  good  for  them;  but  they 
are  not  They  were  satisfied  and  paid  the  judgment,  and  the 
plaintiff  cannot  be  heard  now  to  question  its  validity  upon  the 
ground  that  it  was  irregularly  entered. 

The  action  of  the  plaintiff,  in  taking  a  judgment  on  the 
award  and  then  receiving  the  amount  of  the  judgment  in 
satisfaction,  was  also  a  waiver  of  any  errors  or  misconduct  on 
the  part  of  the  arbitrators,  of  which  he  had  notice  at  the  lime, 
and  he  is  charged  with  notice  of  aU  errors  or  nusconduct 
which  were  known  to  his  attorney. 

Vol.  XXXT.— • 
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Under  the  dictunstanoes  of  the  case^  we  are  at  t  loss  to 
perceive  how  there  could  be  any  valid  ground  for  setting  aaida 
the  award  at  the  instance  of  the  plaintiff  except  fraud  disco?- 
ered  after  the  plaintiff  had  accepted  paTment  in  fall  of  the 
judgment  Fraud  is  alleged  in  the  plaintiff's  affidavit^  bat  his 
affidavit  is  wholly  unsupported,  and  is  overwhelming 
dieted  by  the  counter  affidavits. 

Order  reversed  and  cause  remanded. 


BENOIT  V.  MERLE,  and  SUSANA  M.  liCERLE,  his 
Wife  v.  FRANCIS  DIXEY  et  als. 

OomiroB'8  Obaxt  or  ▲  Lor  in  a  FtnoLOi— A  grtst  of  a  lot  ta  m  pa«U« 
mad*  by  a  Ooremor  of  Cilffornla  beforo  It  was  eedod  to  the  Ualtod  Btatei, 
coBTeji  ao  tltto  to  tho  gnuateo  aaloM  the  oamo  was  presented  to  aad  eoa- 
firmed  bj  the  Board  of  Lend  Commifliloners. 

Casbb  AnmiOD.— Leeee  t.  Clarke  18  CsL  6S6;  and  fflefsftae*  T.  JTaeve^  SO  CU. 
402. 

Apfxal  fram  the  District  Courts  Fourth  Judicial  District, 
City  and  Oounty  of  San  Francisco. 

Ejectment  to  recover  possession  of  a  lot  in  San  FrandseOb 
The  plaintiffs  appealed. 

The  other  facts  are  stated  in  the  opinion  of  t^ie  Couib 

John  B.  FeUon,  for  Appellants. 

Oregory  Tale,  for  Respondsnla 

By  the  Court,  Rhodes,  J.: 

The  plaintiffs  rely  upon  a  Gbvemor^s  grant  to  Guilliermo 
Hinckley,  purporting  to  have  been  made  in  1846,  of  a  lot  of 
land  consisting  of  one  hundred  varas  in  length  by  fifty  varas  in 
width,  situated  in  Yerba  Buena«  The  papers,  which  the? 
claim  are  copies  of  those  which  constitute  the  expedienie,  were 
rejected  by  the  Court  when  offered  in  evidence,  <m  the  groimd 
that  the  daim  had  not  been  presented  to  the  United  States 
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Soard  of  Land  CommiBsioners  for  oonfirmation,  and  they  allege 
that  the  ruUng  was  erroneoaSy  and  rely  upon  this  point  for  a 
reversal  of  the  judgment  of  nonsuit  The  case  presents  the 
same  questions  that  were  very  fully  considered  and  decided  in 
JLeese  v.  Clark,  18  CaL  635,  and  which  were  again  passed  on 
in  Steinbach  v.  Moore,  30  Cal.  498,  where  the  dootrine  of 
Zieese  v.  Clark  was  affirmed* 

The  learned  counsel  for  the  plaintiff  admits,  very  candidly, 
that  he  ^^  must,  of  course,  avoid  the  authority  and  also  the  rea- 
soning of  Leese  v.  Clark/*  On  our  part  we  as  freely  acknowl- 
edge the  force  of  some  of  his  points,  and  would  be  disposed  to 
give  them  their  just  due  was  the  conclusion  to  which  they 
tend  an  open  question  in  this  Court,  but  they  do  not  take  the 
case  out  of  the  principles  laid  down  in  that  case.  It  is  useless 
to  attempt  to  ascertain  whether  the  (Jovemor  was  a  coordi- 
nate distributing  officer  to  the  extent  to  which  the  municipal 
powers  go,  or  where  the  land  goes  in  case  of  forfeiture  for 
non-preeentation  of  the  claim  under  the  (Governor's  grant  to 
the  Board  of  Land  Commissioners ;  for,  whatever  might  be  the 
answer  to  these  questions,  it  has  been  determined  that  the 
title  acquired  under  the  Oovenior's  grant  is  taken,  not  under 
the  authority  of  the  pueblo,  but  adversely  to  it,  and  that  the 
Board  had  jurisdiction  of  the  claim  under  the  provisions  of  the 
eighth  section  of  the  Act  of  Congress  of  March  3d,  1851. 

The  dimensions  of  the  lot,  whether  greater  or  less  than  a 
solar,  or  of  the  same  area,  do  not  give  character  to  the  grant 
as  adverse  or  in  subordination  to'  the  pueblo  title,  but  that 
question,  as  was  held  in  Leese  v.  Clark,  depends  on  the  grant- 
ing power.  In  Leese  v.  Clark  the  land  granted  to  two  per- 
sons consisted  of  two  lots  of  one  hundred  varas  each;  and  in 
this  case  the  lot  is  fifty  by  one  himdred  varas,  but  we  do  not 
understand  that  either  in  that  case  or  in  this  the  lots  were  of 
the  then  recognized  dimensions  of  solares. 

Without  passing  on  the  other  points  presented  by  either 
party,  we  are  of  the  opinion  that  the  case  must  be  disposed  of 
on  the  authority  of  Leese  v.  Clark  and  Steinbach  v.  Moore* 

Judgment  affinned. 
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THE  PEOPLE  V.  THE  SAN  FKANCISCO  SAVINGS 

UNION. 


AMaflflifKfT  or  PxopHBTT  VOB  Taxxs. —  If,  In  the-  original  •aatmment  nil  of 
property,  figures  are  placed  by  the  Assessor  In  the  column  headed  **  Talus* 
tim,**  without  anything  to  Indicate  whether  the  figures  repreteat  esigtai^ 
dollars,  or  cents,  the  assessment  Is  Toid,  and  the  people  cannot  reeoiw  s 
judgment  for  the  tax. 

WlON  AssnssoB's  DuTiia  CaASs^ — When  the  Assessor  has  completed  Us  as- 
sessment roll  and  delirered  It  to  the  Clerk  of  the  Board  of  Sapetiisors,  his 
functions  cease. 

IHnn«xcAni  Assessmsnt  Boll. —  If  the  Assessor  In  his  sssessment  roll  does 
not  fix  the  TSluatlon  of  property  by  marks  in  the  column  of  TalnatloD. 
showing  whether  the  figures  Indicate  dollars,  cents,  or  eagles*  the  Aodltsr, 
when  he  carries  out  the  tax  In  the  dupllckte,  cannot  supply  the  defeo. 

Ambsbor  must  UAKi  THB  VALUATION  OF  Pbopbbtt. —  A  TBluatlou  by  the  As- 
sessor Is  essential  to  the  validity  of  a  property  tax,  and  neither  the  Legis- 
lature nor  the  Auditor  can  make  the  Taluation  If  the  assessment  Is  dcfectlfe 
In  this  particular. 

Pabol  Tbstimont  to  bxplain  Assbssmbnt  Bouu — Independent  of  a  staitBtB 
anthorlslng  such  STldence,  parol  testimony  of  the  Assessor  cannot  be  re- 
celyed  to  show  what  the  figures  In  the  column  of  Taluation  were  Intended 
to  represent. 

Btzdbiicb  of  Assbssmxmt* — The  assessment  roil,  when  completed  and  eertlfled 
by  the  Assessor  to  the  Board  of  Superrisors,  is  the  only  erldence  of  hk 
acts  and  intentions. 

ACV  OF  1804  LaoALizzifO  AunsBumm. —  The  Act  of  April  4th^  1864«  legaUs- 
tng  the  assessments  of  property  made  in  1862  and  1863,  does  not  cnre  the 
defect  of  a  want  of  Taluation  by  the  Assessor  of  property  sissssffl  dnrlag 
those  years. 

Appkal  from  the  District  Courts  Fifteenth  Judicial  District, 
Oity  and  County  of  San  Francisco. 

This  action  was  brought  to  recover  judgmaii  for  two  thou- 
sand one  hundred  and  forty  dollars  and  sixtj-eight  cents,  for 
a  tax  alleged  to  have  been  assessed  in  1863,  upon  money  at 
interest  secured  by  mortgage.  On  the  trial  the  plaintiff 
offered  in  evidence  that  part  of  the  duplicate  assessment  roD 
for  the  City  and  County  of  San  Francisco  for  the  year  18S3, 
which  reads  as  follows: 
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AiiaoMnt  for  Apptf laati. 


The  duplicate  assessment  roll  was  certified  to  bj  the  Audi- 
tor. The  defendant,  by  his  attorney,  objected  to  the  evidence, 
because  there  was  no  certificate  of  the  Assessor  attached  fliereto, 
nor  any  evidence  that  the  property  was  assessed  as  required 
by  law,  or  that  the  Assessor  delivered  the  assessment  roll  to  the 
Clerk  of  the  Board  of  Equalization.  Thereupon  the  plaintiff 
offered  in  evidence  the  originial  assessment  roll,  certified  bv 
the  Assessor  and  Clerk  of  the  Board  of  Equalization,  and 
proposed  to  read  therefrom,  the  following  extract: 


SanFtanelseo 
Saviogs  Union. 


Ttali  propertjr  U  i 
tlM  Itvted.aiKltoal 


—        — . tM  awumn  ltd  clftlm- 

mnt%  known  or  onknown:  and  to  all 
owners  or  elalmanU  of  anj  InUreat, 
preaent  or  faciira  tkarain,  or  an/  IT 


Honey  at  Interest  Moar«d  hj  Mortgai*. 


The  defendant  objected  to  the  evidence,  because  no  valua- 
tion was  affixed  to  the  property.  The  Court  permitted  the 
evidence  to  be  introduced,  subject  to  the  objections,  and  the 
defendant  excepted. 

The  Assessor  then  testified  that  the  figures  in  the  assess- 
ment roll  were  intended  to  represent  dollars  and  cents.  To 
the  admissibility  of  that  testimony  defendant  excepted  on  the 
ground  that  the  same  was  irrelevant,  incompetent,  and  imma- 
terial. The  Court  admitted  the  testimony  to  be  given,  reserv- 
ing the  question  of  its  admissibility  and  effect  until  the  argu- 
ment of  the  cause. 

Judgment  was  for  the  defendant  in  the  Court  below,  and 
plaintiff  appealed. 

Nathan  Porter,  District  Attorney,  Delos  Lake,  and  T.  /. 
Bergin,  for  Appellants,  argued  that  the  rule  on  the  subject  of 
parol  evidence  was  foreign  to  this  case,  and  applied  cmly  to 
written  contracts  between  parties,  and  that  the  power  of  the 
Legislature  to  cure  all  infirmities  in  the  assessment  of  taxes 
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^WBB  plenary;  and  cited  on  the  last  point  High  v.  Shoemaker, 
22  Cal.  869;  The  People  v.  McEwen,  23  OaL  67;  The  People 
V.  Todd,  28  Gal.  183 ;  Gm/  v.  Washburn,  28  OaL  115 ;  and 
The  People  v.  HoUiday,  25  Cal.  800.  They  also  argued  that 
the  duplicate  assessment  roll  was  the  final  act  in  the  ascertain- 
ment  of  the  amonnt  of  the  taxes  and  public  revenues^  and  was 
oondusive  upon  the  taxpayer  in  absence  of  any  appeal  there- 
from to  the  Board  of  Equalization;  and  cited  WilUams  v. 
Balden,  4  Wend.  228;  MerriU  v.  Oorham,  6  Gal.  41;  and 
Hemmenway  v.  Inhabitants  of  Maehias,  38  Me.  445. 

Campbell,  Fox  A  CampheU,  for  Bespondent^  ai^ed  that 
the  barren  figures  in  the  column  of  valuation,  without  any- 
thing to  indicate  whether  they  stood  for  dollars  or  cents,  did 
not  constitute  an  assessment;  and  cited  Hurlburt  v.  BtUenop, 
27  Gal.  59;  and  that  an  intention  to  fix  a  valuation  to  an 
assessment  did  not  fix  a  valuation.  They  also  contended  that 
the  Act  of  1863-4,  p.  849,  did  not  cure  a  want  of  valuation 
in  an  assessment 

By  the  Court,  S^wtsk,  J. : 

We  are  unable  to  distinguish  this  case  from  Hwlburl  v. 
BvJtenop,  27  Cal.  60,  Lawrence  v.  Fast,  20  111.  341,  Lane  ▼• 
Bommelmann,  21  HI.  147,  and  Eppinger  v.  Kirby,  23  111.  528, 
and  those  cases  are  conceded  to  be  correctly  decided.  It  is 
true  that  plaintiffs  are  seeking  a  judgment  for  a  certain 
amount  claimed  to  foe  due  for  taxes,  and  not  seeking  to  sustain 
a  tax  deed.  But  it  is  necessary  that  there  should  have  been  a 
tax  assessed,  and  that  the  amount  should  be  ascertained, 
otherwise,  there  is  no  basis  for  a  judgment  to  rest  upon. 
There  were  judgments  in  the  cases  cited  from  the  Illinois 
Beports,  but  the  judgments  followed  the  assessment  rolls 
which  were  introduced  in  evidence  to  establish  the  tax,  and 
were,  therefore,  as  vague  and  uncertain  as  the  rolls  themselves. 
In  this  case,  the  existence  of  the  tax  is  put  in  issue  by  the 
pleadings,  and  to  entitle  plaintiffs  to  recover,  it  is  necessary 
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for  them  to  show  that  a  valid  tax  has  b^en  levied.  The  evi- 
dence, and  the  only  legal  evidence,  to  establish  this  fact, 
unless  the  curative  Act  of  April  4,  1864,  authorizes  the  intro- 
duction of  other  evidence,  is  the  official  assesranent  rolL 
Looking  to  that  alone,  -we  can  no  more  say  from  an  inspectiob 
of  the  roll  that  there  is  a  valuation  of  the  property  ezpreased, 
or  that  the  amount  of  the  tax  is  designated,  than  we  oonld 
upon  a  similar  examination  for  the  purpose  of  ascertaining 
the  same  fact  with  the  view  to  determining  the  validity  of  a 
tax  deed  executed  under  a  sale  based  upon  such  an  aasess- 
ment,  without  a  judgment.  The  assessment  roll  would,  upon 
its  face,  present  the  same  defect  in  the  former  case  as  in  Uie 
latter;  and  if  it  did  not  speak  in  intelligible  language  in  the 
one  case,  it  certainly  would  not  in  the  other.  In  the  assess- 
ment roll,  in  the  column  headed  ^^  valuation,''  there  is  nothing 
whatever  to  indicate  what  the  figures  are  intended  to  repre- 
sent, and,  under  the  authorities  cited,  we  are  not  authorijEed 
to  say  they  mean  dollars.  They  are  simply  numerals  —  ''bai^ 
ren  figures"  —  that  are  as  often  employed  to  indicate  anylliing 
else  that  may  be  numbered  as  dollars,  or,  if  money  is  indi- 
cated, the  denominations  may  be  either  eagles,  dollars,  cents 
or  mills.  If  a  plaintiff  in  a  suit  to  recover  the  value  of  prop- 
erty converted  should  all^e  the  value  of  such  property  to  be 
4250,  and  a  jury  should  return  a  verdict  for  the  plaintiff, 
assessing  the  damages  at  4250,  and  the  judgment  following 
the  allegations  of  the  complaint  and  veindict  should  be  for 
4250,  without  anything  to  indicate  what  the  4250  were 
intended  to  indicate,  it  would  scarcely  be  claimed  that  the 
judgment  could  be  enforced.  So  also,  if,  in  a  suit  on  the 
judgment,  the  judgment  roll  should  be  introduced  in  evidence, 
it  would  scarcely  be  contended  that  parol  evidence  would  be 
admitted  to  show  that  the  figures  4260  were  intended  to 
designate  dollars.     Take^  for  example,  a  promissory  note  in 

the  following  form :     "  For  value  received,  two  after 

date,  I  promise  to  pay  John  Smith  or  order,  two  hundred  and 

fifty-six with  interest."    Would  the  Court  be  authorized 

to  presume  that  the  word  years  was  intended  td  be  undeistUHi 
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after  the  word  ^'two,"  and  the  word  dollars  after  the  wordfl 
^^  two  himdred  fif  ty-^ix.''  Or  ooidd  the  izistriuneiit  be  helped 
out  by  parol  proof?  We  think  not  There  would  be  an  in- 
cTurable  patent  ambigoily.  (1  Oreen.  Ev.  800.)  If  it  be 
conceded,  then,  that  the  asBefiament  ia  so  defectire  that  the 
Court  cannot  determine  what  is  intended  for  the  pnrpose  of 
sustaining  a  tas  deed  in  the  cases  cited,  it  follows  necessarily 
that  it  is  insufficient  as  evidenoe  to  authorize  a  judgment. 

Duplicate  ofsestmeni  roH 

It  is  insisted*  howeyer,  by  the  appellant  that  the  assessment 
roll  returned  by  the  Assessor  to  the  Board  of  Supervisors  is 
not  the  complete  roll;  that  the  duplicate  is  the  one  to  be 
looked  to  for  the  purpose  of  ascertaining  the  tax^  and  that  on 
reference  to  the  duplicate  in  this  instance  by  aid  of  the  tax 
carried  ont  in  the  subsequent  columns,  that  which  was  before 
vague  and  indefinite  is  rendered  sufficiently  certain.  Conced- 
ing thaty  in  the  figures  carrying  out  the  tax  in  subsequent  col- 
umns, it  is  sufficiently  indicated  that  dollars  and  cents  are 
intended,  (but  this  is  by  no  means  clear,)  this  does  not  cure 
the  defect  The  Assessor's  list  only  contains  names  of  the 
owners,  and  desfsriptions  of  the  property  assessed,  and  the 
valuation.  When  his  roll  embracing  these  particulars  is  com- 
pleted it  is  certified  by  him  and  delivered  to  the  Clerk  of  the 
Board  of  Supervisors,  and  thereupon  his  functions  cease.  This 
is  the  assessment  roll  which  is  the  basis  of  all  subsequent  pro- 
ceedings. The  Board  of  Supervisors  then,  in  the  mode  pre- 
scribed by  law,  equalizes  the  valuati<ms,  and  the  Clerk  of  the 
Board  enters  npon  it  all  the  changes  and  corrections  made  by 
the  Board;  after  which  the  assessment  roll,  so  corrected,  is 
delivered  by  the  Clerk  to  the  Auditor,  whose  duty  it  is  to  add 
up  the  columns  of  valuation,  enter  the  totals  upon  the  roll, 
and  deliver  to  the  Tax  Collector  a  copy  of  the  corrected  roll, 
with  the  State,  county  and  other  taxes,  and  total  of  taies  car- 
ried ont  in  separate  money  columns.  This  is  the  duplicate. 
The  Auditor's  duties  in  this  respect  are  merely  those  of  com- 
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putation  of  the  percentage  upon  the  valuation  already  fixed 
by  the  Assessor,  as  corrected  by  the  Board  of  SupemsorSy  and 
carrying  out  the  amount  in  separate  columns  in  the  roll 
(Sec  8,  Rev.  Laws.)  He  has  no  discretion.  The  duty  of  com- 
putation could  as  well  be  performed  by  any  other 'person  as 
by  the  Auditor.  He  must  base  his  computation  upon  the 
record  —  the  valuation  furnished  him.  He  must  take  the  val- 
uation as  he  finds  it  He  has  no  means  of  information  as  to  the 
value  of  the  property,  which  is  not  equally  open  to  this  Court 
If  no  valuation  is  expressed,  he  has  no  authority  to  supply  it 
If  he  finds  certain  figures  without  any  designation  as  to  what 
they  are  intended  to  signify,  he  cannot  give  them  an  arlntrary 
signification;  and  if  he  assumes  them  to  signify  dollars,  that 
a^umption  does  not  aid  this  Court  in  determining  whether  or 
not  they  were  intended  to  designate  dollars.  In  this  case, 
neither  in  the  original,  nor  duplicate,  is  there  anything  to  indi- 
cate what  the  figures  in  the  column  headed  "  valuation  "  were 
intended  to  signify,  and  the  Auditor  was  no  more  authorized 
to  call  them  dollars  than  this  Court  would  be.  The  duplicate, 
therefore,  of  itself  affords  no  aid  in  the  solution  of  the  question. 
Section  thirteen,  Article  XI,  of  the  Constitution  requires  aD 
property  to  be  taxed  in  proportion  t6  its  value,  to  be  ascei^ 
tained  as  directed  by  law,  and  provides  that  Asessors  shall  be 
elected.  A  valuation  is  the  very  foundation  of  proceedings 
for  apportioning  and  collecting  a  tax  upon  prc^rty.  It  is 
essential  to  the  validity  of  a  property  tax.  It  was  so  held  in 
People  V.  Hastings,  29  Cal.  449,  and  that  the  valuation  must 
be  made  by  the  Assessor.  If  the  Assessor  has  failed  to  make 
an  intelligible  valuation,  that  duty  cannot  be  performed  or  the 
defects  remedied  by  the  Auditor.  ITor  can  the  LegiaUtare 
make  the  valuation.  Clearly,  then,  under  the  authorifdes  cited, 
there  is  no  valuation  shown  by  the  original  assessment  roll  or 
the  duplicate — for  the  same  defect  exists  in  both.  They, 
therefore,  afford  no  evidence  of  a  tax  legally  levied;  and  inde- 
pendent of  any  statute  authorizing  sueh  evideace,  we  are 
clearly  of  the  opinion  that  the  parol  testimony  of  the  Assessor 
to  show  what  he  intmded  to  eaqiross  by  the  figorea  im  the 
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assessment  roll  was  incjompetent.  The  record  —  the  assessment 
roll,  when  completed  and  certified  to  the  Board  of  Supervisors, 
is  the  only  evidence  of  his  acts  and  intentions. 

Act  of  1863--4  legalizing  assessments. 

On  the  4th  of  April,  1864:,  an  Act  was  passed  in  the  words 
following:  .^' Section  1.  The  assessments  of  taxes  upon  all 
property,  real  and  personal,  in  the  several  counties  of  this 
State,  whether  for  State,  county  or  other  purposes,  made  by 
the  county,  district  or  township  Assessors  thereof,  for  the 
revenue  year  commencing  on  the  first  Monday  of  March,  A.,  D. 
1862,  and  for  the  revenue  year  conmiencing  on  the  first 
Monday  of  March,  A.  D.  1863,  are  hereby  legalized  and  con- 
firmed, and  rendered  binding  and  valid,  both  in  law  and 
equity,  against  the  person  and  property  assessed,  and  no  want 
of  description  or  indescription,  or  informality,  or  irregularity 
in  the  description  of  the  property  assessed  upon  the  assess- 
ment roll,  if  it  can  be  ascertained  or  proved  by  any 
proper  and  competent  evidence  what  property  is  intended,  shall 
invalidate  the  assessment,  but  the  same  shall  be  sufficient  and 
be  considered  valid  both  in  law  and  equity/'  (Laws  1863-4, 
p.  359.) 

It  is  claimed  that  this  Act  cured  the  defect  But  we  think 
not.  There  was  no  intelligible  valuation,  and  it  is  necessarj 
to  ascertain  the  value  in  order  to  determine  the  amount  of  the 
tax.  The  Act  in  no  way  enables  us  to  determine  the  value 
of  the  property,  and  consequently  we  cannot  ascertain  the 
amount  of  the  tax.  The  very  essence  of  a  valid  apportion- 
ment of  the  tax  is  wanting.  The  Legislature  might  perhaps 
have  authorized  the  Assessor,  even  in  the  present  stage  of  the 
record,  to  amend  the  assessment  roll  so  as  to  show  what  he 
actually  intended;  or,  perhaps,  have  authorized  the  Assessor 
to  testify  upon  the  trial  what  he  designed  to  express  by  the 
figures  used.  But  nothing  of  the  kind  has  been  done.  Where 
there  is  a  defective  description  of  the  property  taxed  the  law 
authorizes  it  to  be  shown  by  "proper  and  competent  evi- 
dence," if  it  can  be  done,  "  what  property  is  intended,'*    But 
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suppose  this  cannot  be  ^'  ascertained  or  proved  by  any  proper 
and  competent  evidence/'  will  the  tax  still  be  valid  ?  Of  course 
not.  But  the  law  limits  this  remedy  to  defective  deeerip- 
tions  of  the  property^  and  does  not  purport  to  authorize  the 
Assessor  to  state  what  his  intention  was  in  the  use  of  certain 
figures  for  the  purpose  of  remedying  a  defective  valuation. 
"Not  can  it  be  said  that  the  tax  carried  out  by  the  Auditor, 
admitting  that  to  be  expressed  with  sufficient  certtiinty,  was 
adopted  and  legalized  without  reference  to  the  valuation.  That 
would  be  to  levy  an  arbitrary  tax  without  reference  to  value, 
and  would  be  more  objectionable,  if  possible,  under  the  Con- 
stitution,  than  the  assessment  in  question  in  People  v.  Hastings, 
before  cited.  We  are  satisfied  that  the  Act  in  question  does 
not  reach  the  case.  It  follows  that  no  l^al  tax  against  tiie 
defendant  was  shown  by  the  evidence,  and  that  there  is  no  error 
in  the  judgment 
Judgment  affirmed* 


FRANCIS  J.  DOHERT Y  v.  ANDREW  E.  THAYER. 

VBANSvn  or  Caubb  vbom  Jdstxcs'b  to  Distbict  Ooubt. —  If,  upon  tlie  flllac 
of  the  defendanfa  rerifled  answer  In  a  Justice's  Court,  it  appears  In  tlis 
answer  that  the  determination  of  the  action  will  necessarily  involTO  a  ques- 
tion of  title  to  real  property,  the  cause  should  he  transferred  to  a  DIatrtct 
Court,  and  when  so  transferred  the  District  Court  obtains  cmnplett  Juris- 
diction in  the  premises. 

7uxi8DiCTioir  OF  SUFSBifa  Covwr  cm  Afpbau — The  Supreme  Court  haa  Juris- 
diction .of  appeals  from  the  District  Courts  in  actions  for  damages  to  real 
property,  where  the  question  of  title  to  real  property  is  involyed,  althooch 
the  damages  claimed  are  less  than  three  hundred  dollars. 

ICap  of  Oountt  SuBYiToa  Afl  Btiobncb. —  ▲  plat  of  a  survey  made  by  a  Coimty 
Surveyor  is  not  admissible  in  evidence  unless  it  is  made  out  and  eertUad 
to  in  a  form  constituting  It  evidence,  as  provided  in  the  third,  seventh,  and 
tenth  sections  of  the  Act  of  April,  1850,  prescribing  the  duties  of  County 
Surveyors.  Such  survey  may  be  admitted  as  a  private  survey  without 
being  thus  made  out  and  certified  to. 

Wwitmvcm  of  Subvbt. —  A  witness  who  is  not  a  County  Surveyor  may  he  ad- 
mitted to  testify  to  a  survey  which  he  has  made,  although  he  la  not  called 
to  rebut  or  explain  a  survey  made  by  a  County  Surveyor, 

VU0PA8S  quare  oIoiMitm  fregit. —  The  plaintiff  is  not  antitled  to  recover  daas- 
aces  for  a  trespass  quare  olau$wn  fregit,  alleged  in  his  complaint  to  have 
been  committed  on  his  own  land,  when  in  fact  the  trespass  was  coaualttad 
npoo  another  piece  of  land. 
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I>AlCAOB8  POB  RSMOTAL  09  FBNCB  FBOM  PUBLIC  BOAO.-<- ▲  pUlntlff  Is  B0t  CD- 
titled  to  recoTer  damages  for  the  remoyal  of  a  fence,  placed  bj  the  plaintiff 
upon  a  public  highway,  the  title  to  which  la  in  the  defendant,  anbjeet  to  tlit 
right  of  the  public  to  an  eaaement  ov«r  It  aa  a  publle  highway. 

Appeai.  from  the  District  Conrt^  Twelfth  Judioial  District^ 
Oity  and  Coimty  of  San  FrancifloOL 

The  facts  are  stated  in  the  opinion  of  the  Okmrt 

E.  W.  F.  Sloan,  for  Appellant,  argned  that  respcmdent  could 
only  recover  for  a  trespass  oommitted  on  the  land  described  in 
the  complaint,  and  that  even  if  appellant,  as  the  owner  of  the 
soil  where  the  highway  was,  had  dedicated  the  same  as  a  pnblio 
liighway,  this  dedicatian  did  not  transfer  the  property  in  the 
soil  to  the  respondent  so  as  to  enable  him  to  recover  for  damages 
done  by  the  respondent  to  the  realty. 

Crockett  A  Whiting,  for  Bespondent,  argued  that  the  judg- 
ment of  the  District  Court  was  final,  and  the  Supreme  Court 
had  no  jurisdiction  on  appeal,  because  .the  demand,  exclusive 
of  interest,  was  less  than  three  hundred  dollars;  and  cited 
Art  VI,  Sec  4,  of  the  Oonstitutiop ;  Dumphy  ▼.  HUdreih,  18 
Cal.  28 ;  Voicm  ▼.  Reese,  20  Cal.  89 ;  and  Hopkine  v.  Cheese' 
man,  28  CaL  180.  They  also  argued  that  it  was  not  material 
whether  the  fence  was  on  plaintiff's  land,  provided  it  was 
erected  by  him  and  inclosed  premises  actually  in  his  posses- 
sion; and  that  the  plat  of  the  County  Surveyor  was  not  ad- 
missible in  evidence,  unless  he  certified  to  it,  and  furnished 
his  field  notes  with  courses  and  distances;  and  cited  Hittell't 
Dig.,  §  7,042. 

J.  P.  TreadweU,  in  reply,  argued  that  the  Snpreme  Court 
had  appellate  jurisdiction,  because  Art  VI,  Sec  4,  of  the  Con- 
stitution, gave  the  Supreme  Court  appellate  jurisdiction  in 
all  cases  at  law  which  involved  the  title  or  possession  of  real 
estata 
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By  the  Court,  CuBKEnr,  C.  J.: 

This  actioii  was  commenced  in  a  Justice's  Oburt  to  reoorer 
damage  in  the  sum  of  two  hundred  and  ninety-nine  dollars^  for 
an  injury  done  by  the  defendant  to  real  estate,  alleged  to 
belong  to  the  plaintiff,  in  the  taking  down  and  removal  of  a 
fence  thereupon.  The  parcel  of  land,  as  described  in  the  com- 
plaint, is  a  part  of  Fifty-vara  Lot  Number  One  Thousand 
Three  Hundred  and  Ninety-nine,  in  the  City  of  San  Francisco^ 
situated  on  Larkin  street,  between  Broadway  and  Vallejo 
streets,  and  it  is  averred  in  the  oomplaint  that  the  injury  done 
was  upon  this  parcel  of  land.  The  defendant  answered  that 
he  was,  at  the  time  of  the  commission  of  the  act  for  which  he 
was  sued,  the  owner  and  in  the  possession,  and  entitled  to  the 
possession,  of  the  locus  in  qux>,  and  that  he  tore  down  and  took 
away  the  fence  described  as  he  lawfully  might  as  the  owner 
of  the  land  on  which  it  stood,  and  he  denied  that  the  plaintiff 
had  sustained  any  damage  by  reason  of  the  premises;  and 
thereupon  the  cause  was  certified  and  transferred  to  the  Dis- 
trict Court 

Upon  the  trial  evidence  was  introduced  tending  to  support 
the  issue  on  plaintiff's  part,  after  which  defendant  proceeded 
to  prove  that  he  was  the  owner  of  Fifty-vara  Lot  Number  One 
Thousand  Three  Hundred  and  Ninety-eight,  which  adjoined 
Fifty-vara  Lot  Number  One  Thousand  Three  Hundred  and 
Ninety-nine  on  the  north,  whereupon  the  plaintiff  admitted 
that  the  d^endant,  at  the  time  of  removing  the  fence  and  long 
before,  had,  and  ever  since  then  had,  the  legal  title  to  portion 
of  Fifty-vara  Lot  Number  One  Thousand  Three  Hundred  and 
Ninety-eight  lying  next  to  the  parcel  of  land  described  in  the 
complaint,  of  the  same  depth  and  fifty-seven  and  a  half  feet  in 
breadth;  but  it  was  provided  that  such  admission  should  not 
estop  the  plaintiff  from  showing  that  the  southerly  part  of  this 
land  so  belonged  to  the  defendant,  of  the  breadth  of  seventeen 
feet,  had  been  dedicated  to  be,  and  had  been  uaed  aa,  a  public 
street  or  alley  of  the  City  of  San  Francisco. 

The  respective  parties  then  oalled  witneases^  wbo  testified 
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in  reference  to  the  particular  location  of  the  fence  which  the 
defendant  removed.  The  plaintiff's  witnesses  testified,  against 
the  defendant's  objection,  to  having  measured  the  fifty-vara 
lot  of  which  the  loctts  in  quo  was  alleged  to  be  a  portion.  The 
evidence  on  the  part  of  plaintiff  tended  to  prove  that  the 
fence  stood  upon  the  north  side  of  the  parcel  of  land  described 
in  the  complaint,  while  that  of  the  defendant's  witnesses  tended 
to  prove  that  it  stood  some  five  feet  north  of  the  line  dividing 
the  two  fifty-vara  lots  named,  and  on  the  land  which  it  was 
admitted  belonged  to  the  defendant.  Testimony  was  also 
introduced  on  the  part  of  the  plaintiff  to  the  effect  that  for  ten 
years  before  the  trial,  a  street  or  alley  seventeen  feet  wide, 
known  as  Hamlin  Place,  or  Fulton  street,  running  on  and 
along  the  south  side  of  Fifty-vara  Lot  Number  One  Thousand 
Three  hundred  and  Ninety-eight,  its  whole  depth  from  Larkin 
street,  had  been  there,  and  during  all  that  time  had  been  kept 
open  and  used  by  the  public  as  a  thoroughfare;  that  several 
houses  situated  on  the  last  mentioned  lot  fronted  on  said  street 
or  alley,  the  occupants  of  which  used  the  street  or  alley  as  the 
means  of  access  to  and  from  said  houses  from  the  time  when 
they  were  built,  some  of  which  were  built  seven  or  eight  ye^rs 
before  the  trial. 

On  the  part  of  the  defendant,  a  Deputy  Surveyor  of  the 
City  and  County  of  San  Francisco  testified  to  a  survey  made 
by  him  on  the  20th  of  August,  1864,  with  the  view  of  ascer- 
taining the  dividing  line  between  the  two  fifty-vara  lots.  There 
was  exhibited  at  the  same  time  to  the  witness,  a  plat  of  the 
land  surveyed,  which  had  indorsed  upon  it  the  words  and 
figures:  "Duplicate  of  survey  No.  6,590,  made  for  A.  E. 
Thayer,  San  Francisco,  August  20th,  1864,''  which  was  signed, 
"  George  0.  Potter,  City  and  County  Surveyor."  The  defend- 
ant offered  this  plat  with  said  indorsement  in  evidence,  as  the 
plat  of  an  official  survey  by  the  County  Surveyor,  which  being 
objected  to,  the  Court  excluded  it  as  an  official  plat  of  4e 
Surveyor,  but  admitted  it  as  a  private  survey  of  the  witness 
on  the  stand,  to  which  ruling  the  defendant  excepted. 

When  the  testimony  was  dosed,  the  Court  *  instructed  the 
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jurj  that  if  the  fence  removed  bj  the  defendant  stood  irfiolly 
upon  a  part  of  the  Fifty  Vara  Lot  ITnmber  One  Thousand 
lliree  Hundred  and  ITinety-eight,  to  whidi  the  defendant 
derived  tide  nnder  an  Alcalde  grant  and  had  present  ri^t  of 
possession,  then  that  the  defendant  would  not  be  liable  in  this 
action  for  removing  the  fence,  unless  the  jnry  fonnd  that  the 
part  of  the  fifty  vara  lot  on  ^ieh  it  stood  had  been  dedicated 
to  the  public  as  a  street  or  way  by  the  defendant,  or  Aoee 
under  whom  he  claimed  by  title  from  the  Alcalde  grant,  or 
unless  the  jury  found  that  it  had  been  in  fact  used  as  a  public 
Bfereet  for  more  than  five  years  immediately  before  the  set 
complained  of  was  committed,  in  which  case  the  defendant 
would  be  liable  in  this  action.  To  this  instruction  the  de- 
fendant excepted. 

A  verdict  for  two  hundred  and  ninety-nine  dollars  was  ibm 
rendered  for  the  plaintiff  on  which  judgment  was  entered.  A 
motion  for  a  new  trial  was  made  and  afterward  denied,  and 
from  this  order  and  the  judgment  is  the  appeal  in  this  case. 

The  plaintiff's  counsel  su^ests  in  argument  that  the  appeal 
should  be  dismissed,  on  the  ground  that  this  Court  has  not 
jurisdiction  of  the  case  under  the  Constitntion. 

Jurisdicthn  of  Supreme  Court  on  appedL 

The  Constitution  confers  on  the  District  Courts  or^;mal 
jurisdiction  in  all  cases  at  law  which  involve  the  title  or  pos- 
session of  real  property,  and  on  the  Supreme  Court  appeDate 
jurisdiction  in  all  such  cases.  (Art  VI,  Sees.  4  and  6.)  The 
ninth  section  of  the  same  article  of  the  Constitution  author- 
izes the  Legislature  to  fiLs  by  law  the  powers  of  Justices  of 
the  Peace,  provided  such  powers  shall  not  in  any  case  trendi 
upon  the  jurisdiction  of  the  several  Courts  of  record ;  and  the 
Act  concerning  the  Courts  of  justice  of  this  State  and  judicial 
officers  provides  that  Courts  of  Justices  of  the  Peace  shall  not 
have  jurisdiction  in  a  civil  action  in  which  the  title  or  posaes- 
ison  of  real  estate  shall  necessarily  come  in  questicm.  (Laws 
1863,  p.  840,  Sec  ^9.)  The  objection  suggested  is  untenable, 
because  the  action^  though  commenced  in  a  Justice's  Court 
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for  damages  in  a  sum  leas  than  three  hundred  dollars,  upon 
-the  filing  of  the  defendant's  answer  involved  a  question  of  title 
-to  the  land  on  whidh  stood  the  fence  that  was  destroyed. 
The  cause  was  transferred  from  the  Justice's  Court  to  the 
X>istrict  Court  upon  the  filing  of  the  defendant's  verified 
answer,  showing  that  the  determination  of  the  action  would 
necessarily  involve  the  decision  of  a  question  of  title  to  real 
property,  as  provided  by  the  five  himdred  and  eighty-first 
section  of  the  Practice  Act,  and  upon  its  becoming  so  trans- 
ferred the  District  Court  obtained  complete  jurisdiction  in  the 
premises. 

Survey  of  County  Surveyor  aa  evidence. 

The  ruling  of  the  Court  in  respect  to  the  plat  of  the  survey 
made  by  the  Deputy  Surveyor  we  think  was  correct,  because 
the  same  was  not  made  out  and  certified  in  a  form  constituting 
it  evidence  as  provided  by  the  statute,  (Laws  1850,  p.  171, 
Sees.  8,  7,  10.)  The  Court  decided  that  it  might  be  admitted 
as  a  plat  of  a  private  survey  by  the  witness  who  was  on  the 
stand,  and  testified  in  relation  to  it,  and  we  are  of  opinion 
this  was  proper. 

Evidence  of  a  privaie  survey. 

We  are  also  of  the  opinion  the  Court  properly  admitted  the 
evidence  of  the  plaintifPs  witnesses  of  their  measurements 
with  the  view  to  determine  where  was  the  dividing  line 
between  the  two  fifty-vara  lots,  notwithstanding  what  was 
said  in  Vines  v.  Wkitten,  4  Cal.  230.  That  case  was  decided 
upon  an  erroneous  construction  of  the  statute  of  1850.  It 
has  never  been  followed  by  this  Court  in  a  single  instance, 
but  was  virtually  overruled  in  Ellis  v.  Jwnes,  10  Cal.  456. 

Damages  for  trespass  on  public  highway. 

The  instructions  to  the.  jury  to  the  eflPect  that  they  might 
find  for  the  plaintiff,  ev^i  though  the  fence  was  upon  land  not 

▼Ob.  XZXI.— 10 


146  Pbopjje  i;.  Frisbik.  [Snp.C?t. 


Optnioii  of  the  Court — Carrey,  C  J. 


described  in  the  complaint^  but  upon  the  property  of  the 
defendant,  provided  they  should  find  that  the  land  whereon 
the  fence  8too4  had  been  dedicated  to  the  public  as  a  street  ot 
way,  or  had  been  used  as  such  for  five  years  next  before  the 
fence  was  removed,  we  hold  to  have  been  erroneous  for  two 
reasons  at  least:  First — The  plaintiff  could  not  be  entitled  to 
recover  for  a  trespass  quare  clausum  f regit  alleged  to  have  been 
committed  on  his  own  land,  when,  in  fact,  the  act  was  done 
upon  another  and  distinct  parcel  of  land ;  and  second,  it  bein? 
assumed  by  the  instruction  that  the  land  from  which  the  fence 
was  removed  was  the  property  of  the  defendant^  subject  to  a 
right  in  the  public  to  an  easement  over  it  as  a  highway,  it 
followed  that  the  plaintiff  had  no  right  of  action  for  damages 
for  removing  therefrom  a  fence  which  was  not  his  property, 
and  which  he  placed  there,  at  the  peril  of  losing  thereby  til 
right  to  it 

Judgment  reversed  and  new  trial  granted* 


THE  PEOPLE  p.  JOHN  B.  FRISBIE. 

Amnrnmaan  of  JjAmo  tok  Taxbs. —  Cnfler  the  Bereniie  Aet  at  IMl  a  ] 
'*  dalm  to  and  poMesslon  of  **  landa,  or  hia  **  dafan  to  "  or  Ids  **  ] 
of**  such  landa,  may  bo  assessed  for  taxation. 

MsANiNG  OF  WoBD  **  CLAIM  "  IN  BBVBNirB  AcT. —  The  term  "  claim  to  •  •  * 
any  land/'  as  used  In  section  five  of  the  Bevenue  Act  of  1861,  meaas  not 
only  an  assertion  of  title  to  bat  an  actual  possession  of  the  land  claimed 

P&iUDiNOS  IN  Action  fob  Tazbs. —  If  a  complaint  in  an  action  to  reci^.-r 
judgment  for  taxes  avers  that  the  tax  is  for  an  assessment  of  defendaatli 
"  claim  to  and  possession  of  *'  lands,  an  answer  setting  up  as  new  matter 
that  the  lands  are  public  lands  of  the  United  States,  contains  no  defease. 

PfeOPSBTT  LIABLB  TO  TAXATION. —  A  '*  Claim  to  "  and  **  possession  of  '*  land  is 
**  property  "  liable  to  taxation  within  the  meaning  of  the  thirteenth  seettos 
of  the  Bleyenth  Article  of  the  Constitution. 

Cass  Affikmsd. —  People  t.  Bhearer,  30  Cal.  645,  affirmed. 

Appeal  from  the  District  Court^  Seventh  Judicial  District, 
Kapa  County. 

The  defendant  answered  without  interposing  a  demuirer. 
When  the  case  was  called  for  trial,  plaintiff  moml  for  jwig- 
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ment  on  the  pleadings.     The  Conrt  sustained  the  motion. 
Defendant  appealed. 

The  other  facts  aie  stated  in  the  opinion  of  the  Conrt 

Rayle  &  Pendegast,  for  Appellants,  argued  that  tlie  com- 
plaint averred  a  taxation  of  defendant's  claim  to  the  possession 
of  the  land,  and  that  a  mere  daim  to  the  possession  of  land 
was  not  liable  to  taxation. 

J.  G.  McCvllov^h,  Atiomejf-Oeneral,  for  the  People,  argued 
that  the  complaint  averred  that  defendant's  claim  to  and  posr 
session  of  the  land  was  taxed,  and  that  claims  and  possessions 
of  occupants  of  public  lands  were  both  property  for  the  pur- 
poses of  taxation  within  the  meaning  of  tba  Bevenue  Act; 
and  cited  People  v.  Shearer,  30  CaL  645. 

By  the  Court,  Shaptxb^  J,: 

This  is  an  action  for  the  reoovery  of  delinquent  taxes 
aBsessed  upon  real  estate.  The  complaint  is  against  both 
person  and  property.  The  answer  alleges,  by  way  of  avoid- 
ance, that  the  lands  described  in  the  complaint  are  public 
lands  of  the  United  States.  Judgment  was  entered  for  the 
people  upon  the  pleadings,  and  the  appeal  is  from  the  judg^ 
ment. 

There  are  two  questions:  One  as  to  the  sufficiency  of  the 
complaint,  the  other  as  to  the  sufficiency  of  the  avoidance,  in 
the  event  the  complaint  shpuld  turn  out  to  be  sufficient 

The  lands  are  described  in  the  complaint  by  metes  and 
bounds,  and  the  assessment  is  alleged  to  have  been  made  upon 
"  Frisbie's  claim  to  and  possession  thereof,  and  upon  the 
improvements  upon  such  real  estate."  The  objection  taken 
to  the  complaint  is,  that  the  assessment  appears  to  have  been 
put  upon  a  mere  claim  to  the  possession  of  the  land.  This 
objection  proceeds  upon  a  mistake  of  fact  —  for,  by  the  aver- 
ment, the  assessment  was  upon  the  '^  claim  and  possession." 
Had  llie  assessment,  however,  been  upon  the  claim  alone,  it 
"would  have  sufficed.     The  provision  of  the  Bevenue  Act  of 
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1861  (Acts  1861,  See.  5^  p.  421,)  is  as  follows:  ^The  tern 
real  estate,  whenever  used  in  this  Act,  shall  be  deemed  and 
taken  to  mean  and  indude,  and  it  is  hereby  declared  to  mean 
and  include,  the  ownership  of  or  claim  to,  or  poeaerision  o^  or 
right  of  possession  to  any  land,"  ete. 

The  term  ''daim,"  as  used  in  this  provision,  means  some- 
thing more  than  a  mere  assertion  by  the  party  assessed  that 
he  owns,  or  is  entitled  to  possess  the  lands  described  in  the 
list  While  the  word  carries  with  it  the  idea  of  sneh  asser- 
tion, it  involves  also  the  idea  of  an  actnal  possession  of  ths 
land  claimed.  We  therefore  consider  not  only  that  the  assees- 
ment  declared  on  was  based  upon  a  subject  matter  liable  to 
taxation  under  the  Act  of  1861,  but  of  a  subject  matter,  also, 
comprehended  by  the  term  ''property/'  as  used  in  the  thir- 
teenth section  of  the  Eleventh  Article  of  the  Constitution. 

The  insufficiency  of  the  answer  as  an  avoidance  of  the  case 
made  in  the  complaint,  is  settled  by  PeopU  y.  Shearer,  30  OaL 
645. 

Judgment  affirmed* 

Un  Chief  Justice  Cubbst  did  not  ezptess  any  opinioB. 


PETER  E-  BOWMAN  v.  J.  W.  CUDWORTH. 

■scBPTioNs  vo  iKSTBucnoif  8  TO  JiTBT. —  When  thcFt  Is  In  th*  tnuiicrlpt  « 
■tlpiiUtloB  bj  the  partlM  that  "th*  plalatUT  dutp  emoepied"  to  tte 
**  ehargw  and  each  part  thereof,**  It  will  bt  eoBstmed  as  a  atlpalatloa  that 
the  ezceptloiw  were  sufficiently  spedfled  to  render  them  aTallable. 

BuBBBNDBs  AMD  Dbstbuction  OF  DuD. —  If  the  title  to  land  passess  hf  the 
ezecatlon  and  delivery  of  a  deed.  It  eannot  be  afterwards  divested  hf  tht 
surrender  and  destruction  of  the  deed. 

BteoPFBL  BT  JuDOMBNT. —  H.,  who  had  uo  title^  commenced  an  action  asalnit 
C,  then  In  possession,  to  recover  a  tract  of  land.  The  title  was  In  O^  w)m» 
during  the  pendency  of  the  action,  conveyed  to  B.  Soon  after,  and  before 
the  trial,  B.  delivered  up  his  deed  to  G.,  and  the  same  was  destroyed,  and 
at  the  same  time  G.  executed  and  delivered  to  the  plaintiff  H.  a  deed  of 
the  same  land.  H.  then  stipulated  that  C.  have  Judgment,  which  was 
tendered  accordingly.  After  Judgment,  G.'s  deed  to  H.  was  surrendered  ap 
and  destroyed,  and  G.  again  conveyed  to  R  G.  know  nothing  of  tbam 
transactions.    B.  than  aaed  C  to  recover,  possession  of  the  laaS.    JMi 
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tbat  B.  was  not  estopped  by  the  judgment  of  C  tsalnst  H.  firom  eettlnirvp 
title  aa  against  C,  and  that  the  judgment  is  not  erldenee  tending  to  show 
an  estoppel.  BeM,  fwrtk^,  that  these  facts  did  not  eonstltntt  an  estoppel- 
In  poto. 
■STOPPBL  l»  |Milt«— To  eonstltote  an  estoppel  In  p«ls  there  most  be  some  act 
or  admission  or  neglect  to  act  on  the  part  of  the  partj  estopped  upon  which 
the  other  party  has  acted  or  relied,  and  In  eonseqnenee  thereof  and  throngb 
the  fisQit  of  the  party  estopped,  has  placed  himself  la  womm  iMpeet  hi  mr 
worse  position  than  he  otherwise  would  have  1 


ApFSix  from  the  District  Court,  Twdfih  Judicial  District, 
Git7  and  Cotmly  of  San  Francisco. 

The  fads  are  stated  in  the  opinion  of  the  Conrt 

Delos  Lake,  for  Appellant,  argaed  that  the  judgment  in  ihe 
action  of  Hastings  v.  Cudworth  was  properiy  admitted  in  evi- 
dence, and  that  it  was  a  bar  to  plaintiff's  recovery,  because 
even  if  the  destruction  of  the  first  deed  did  not  in  law  re-invest 
the  title  in  Galloway,  yet  as  between  Bowman  and  Cudworth, 
Bowman  was  estopped  from  denying  that  it  did  have  such 
effect.  He  also  argued  that  the  exception  was  in  effect  to  the 
whole  charge  of  the  Court,  and  that  such  exception  could  not 
avail  if  any  part  of  the  charge  was  correct;  and  cited  Mwnry 
T.  Smith,  1  Duer,  412;  Jones  v,  Osgood,  8  Seldon,  233;  OoW- 
well  V.  Murry,  1  Eeman,  416;  1  Black.  U.  S.  218;  and  1 
Wallace,  664. 

Porter  d  Holladay,  far  Bespondent,  argued  that  as  there 
was  no  abuse  of  discretion  in  granting  the  new  trial,  the  order 
would  not  be  reversed,  and  that  the  judgment  in  Hastings  v. 
Cudworth  never  had  any  judicial  vigor  as  between  the  parties 
in  this  action. 

By  the  Court,  Sawtsb,  J. : 

In  an  action  to  recover  land  the  defendant,  Cudworth,  had 
a  verdict,  which  the  Court  set  aside  on  application  of  plaintiff, 
and  the  defendant  appeals  from  the  order  vacating  the  verdict 
and  granting  a  new  trial.  "No  opinion  was  filed  when  the 
new  trial  was  granted,  and  we  are  not  informed  upon  what 
grounds  the  order  was  based.     The  appellant's  counsel  daims^ 
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that  the  only  ground  presented  in  the  statement  upon  which 
the  Court  could  have  based  its  action,  is,  error  in  law  in  admit* 
ting  in  evidence  the  judgm^it  roll  in  the  case  of  Hastings  ▼. 
Cudworth  et  al,,  of  in  giving  to  the  jury  some  one  or  more  of 
the  instructions  submitted;  and  that  the  latter  hypothesiB  ia 
inadmissible  for  the  reason,  that  the  exceptions  to  the  instruc- 
tions were  taken  to  them  in  gross,  as  a  whole,  without  speci- 
fying the  particular  part  claimed  to  be  erroneous.  It  is  a 
sufficient  answer  to  the  last  objection  to  say,  that  the  specific 
mode  in  which  the  exceptions  were  taken  to  the  instructions, 
when  given  to  the  jury  at  the  trial,  is  not  disclosed  by  the 
record.  The  entries  made  at  the  time  and  the  particulars  do 
not  purport  to  be  set  out  in  the  statement  on  motion  for  naw 
trial.  It  is  simply  and  briefly  stated  '^  to  which  charges,  and 
each  part  thereof,  the  plaintiff  duly  excepted,^'  and  this  state- 
ment is  agreed  to  by  the  counsel  of  the  respective  parties. 
They  agree  that  the  plaintiff  "  duly  excepted,**  without  speci- 
fying the  particulars  of  the  proceedings  by  which  it  was 
accomplished.  Besides,  there  is  nothing  to  show  that  any 
such  objection  was  taken  in  the  Court  below. 

The  following  are  the  facts  necessary  to  a  proper  under- 
standing of  the  grounds  of  this  decision:  In  May,  1850,  one 
Pell  had  a  tract  of  land  surveyed,  upon  which  he  had  previ- 
ously settled,  and  upon  which  ha  then  resided,  and  set  up  a 
claim  thereto.  The  tract  claimed  by  him  included  the  prem- 
ises in  question.  In  the  spring  of  1853,  Smith  and  Kelly 
went  upon  the  premises  in  question  to  establish  a  "milk 
ranch,**  as  they  termed  it;  whereupon  the  Pell  family  inte^ 
posed  their  claim,  and  an  arrangement  was  then  made  between 
Mrs.  Pell  and  her  son — the  husband  being  absent  —  by  which 
Smith  and  Kelly  were  permitted  to  remain  and  occupy  the 
premises,  in  consideration  of  furnishing  the  family  with  a  cer- 
tain quantity  of  milk  daily.  Under  this  arrangement  they 
fenced  the  premises,  built  stables  and  occupied  for  the  purpose 
indicated,  and  delivered  the  milk  regularly  during  the  spring 
and  sunmier  of  1858  —  "  the  grass  season  ** —  and  then  ceased 
to  deliver.     About  August^  1858,  Smith  and  Kelly  sold  out 
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their  oowb^  buHdings  and  improvements  to  defendant,  Cud- 
Tvrortlu  Cudworth  went  into  possession,  and  he  has  continued 
in  possession  ever  since.  On  the  10th  of  April,  I860,  one 
Hastings  commenced  a  suit  against  defendant,  Cudworth,  and 
▼arious  other  parties,  to  recover  a  tract  of  land  which  included 
the  premises  in  controversy  in  this  case.  At  that  time  Hastings, 
so  far  as  the  record  discloses,  had  no  sort  of  claim  or  title  to 
the  locus  in  quo.  On  the  15th  of  July  following,  (I860,) 
one  GaUoway  had  acquired,  and  then  owned,  all  the  interest  in 
said  premises  which  Fell  had,  and  being  such  owner  on  that 
day,  he  duly  executed,  acknowledged  and  delivered  to  the  plain- 
tifip,  Bowman,  a  conveyance  of  said  premises,  whereby  said 
Bowman  became  vested  with  all  the  title  which  Pell  had.  On 
the  12th  of  February  following,  (1861,)  plaintiff  delivered 
up  to  Galloway  his  said  deed,  and  thereupon  Galloway  on  the 
Bame  day,  (February  12th,  1861,)  without  any  new  considera- 
tion, executed,  acknowledged  and  delivered  to  said  Hastings 
another  deed  covering  the  same  premises,  which  deed  was 
antedated  April  8d,  1860,  before  the  commencement  of  said 
suit  of  Hastings  v.  Cudworth.  Neither  of  said  deeds  was  ever 
recorded.  Hastings  had  no  interest  in  said  suit,  but  it  was 
brought  in  his  name  and  managed  by  one  Moon  for  his  own 
purposes.  On  the  3d  of  July,  1862,  said  suit  of  Eastings  v. 
Cudworth  ei  al.  was  referred  by  consent  of  parties  to  a  referee 
to  try  all  issues  and  report  a  judgment,  and  at  the  trial  it  was 
stipulated  between  the  parties,  that,  as  to  defendant,  Cudworth, 
judgment  should  be  entered  in  his  favor  for  the  premises  in 
controversy.  On  the  5th  of  July  the  referee  reported  a  judg- 
ment in  favor  of  Cudworth,  defendant  in  that  suit,  in  pursu- 
ance of  such  stipulation.  Judgment  in  pursuance  of  such  re- 
port was  entered  in  favor  of  Cudworth  on  the  9th  of  July,  1862. 
On  the  29th  of  May,  1863,  without  any  further  consideration, 
said  GhJloway  duly  executed  a  third  conveyance  of  said  prem- 
ises to  plaintiff.  Bowman,  which  was  duly  recorded,  and  the 
said  second  deed  executed  by  him  (Galloway)  to  Hastings  was 
surrendered  and  mutilated.  The  third  deed  was  the  only  deed 
recorded* 
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The  defendant,  under  objection  and  exception  on  the  ground 
of  irrelevancy,  introduced  in  evidence  the  judgment  roD  in 
said  suit  of  Hastings  v.  Cvdworth  et  al.,  and  proved  the  other 
facts  stated  to  show  that  the  matter  of  title  is  res  ajudieata 
in  favor  of  defendant,  Cudworth.  Althou^  the  first  deed 
from  Oalloway  to  Bowman  passed  the  title  to  Bow- 
man, (which,  it  is  admitted,  was  not  divested  by  the  subsequent 
surrender  and  destruction  of  the  deed,)  and  Hastings  took 
nothing  by  the  deed  subsequently  made  and  antedated,  yet,  it 
is  claimed  that  Bowman  is  estopped  from  alleging  as  against 
defendant,  Cudworth,  that  nothing  passed  to  Hastings.  This 
testimony  having  been  admitted  for  the  purpose  stated,  the 
Court  gave  to  the  jury  the  following  instruction  based  upon 
it: 

**  If  you  find  from  the  evidence  that  the  land  in  dispute  in 
the  case  is  the  same,  or  embraced  within  and  a  part  of  the 
land  in  the  suit  of  Samuel  A.  Hastings  v.  J,  W,  Cudworth  et 
als.,  and  for  which  the  defendant,  Cudworth,  had  judgment  in 
his  favor,  and  also  find  that  the  conveyance  of  Galloway  to 
Hastings  was  made  by  the  request  or  procurement  of  Bowman, 
then  the  defendant  is  entitled  to  your  verdict'^ 

If  Bowman  is  not  estopped  by  the  matters  stated,  then, 
clearly,  this  instruction  and  another  of  a  similar  character  are 
erroneous,  and  the  testimony  itself  was  improperly  admitted; 
for  we  cannot  perceive  that  it  was  admissible  upon  any  other 
principle.  The  title  derived  from  Pell  was  in  no  sense  in 
issue,  unless  Bowman  is  estopped  from  setting  up  his  prior 
title  derived  from  Galloway.  Was  he  so  estopped!  The 
appellant  has  not  cited  a  single  authority  on  this  point,  and 
we  know  of  none  that  sustains  his  position.  If  estopped  at 
all,  it  is  by  matter  in  pais,  and  the  case  appears  to  us  to  lack 
the  essential  elements  of  estoppel  by  matter  in  pais.  Matter 
in  pais,  so  far  as  it  relates  to  the  question  in  hand,  is  where 
some  admission  has  been  made,  or  some  act  done  or  acquisced 
in,  or  some  party  has  permitted  an  act  to  be  done  for  his 
benefit,  knowing  the  fact,  without  objection;  or  has  failed  to 
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speak  out  when  he  ought  to  have  done  so,  and  by  reason  of 
the  same  another  party  has  been  induced  to  part  with  some 
advantage^  or  in  some  reepeets  to  change  his  position.  (Dezell 
▼.  OdeU,  3  Hill,  219,  221;  1  Green.  Ev.  &  207.)  There  mnst 
be  some  act  or  admissioci^  or  neglect  to  act  on  the  part  of  the 
party  eatopped  upon  which  the  6ther  party  has  acted  or  relied, 
and  in  consequence  thereof  and  through  ^e  fault  of  the  party 
estopped,  placed  himself  in  some  respect  in  a  worse  position 
than  he  otherwise  would  have  been.  For  a  full  discus- 
sion of  the  doctrine  of  estoppel  see  Biddle  Boggs  v.  Merced 
Mining  Co.,  14  OaL  867,  and  Danie  v.  Dwfis,  26  CaL  40. 
Undjer  certain  circumstances,  possibly.  Bowman  in  conse- 
qnenoe  of  his  acts,  mi^t  have  been  estopped  from  setting  up 
his  title  as  against  parties  claiming  under  Hastings,  but  what 
possible  ground  of  estoppel  is  there  as  against  Oudworth 
within  .the  principles  laid  down  in  the  autiiorities  cited  I 
What  act  or  omission  of  Bowman's  did  Oudworth  rely  upon, 
and  place  himself  in  a  worse  position  in  consequence  of  sudi 
reliance?  By  what  proceeding  of  Bowman's  was  he  misled 
to  his  injury  ?  The  record  discloses  noneu  Moon,  for  his  own 
purposes,  commenced  a  suit  without  title  in  the  name  of  Hast- 
ings, as  early  as  April  10th,  1860.  ^t  that  time  neither  Bow- 
man, Moon  nor  Hastings  is  shown  to  have  had  any  title  what- 
ever. Bowman  had  not  yet  been  brought  into  any  relation 
whatever  with  the  premises.  The  title,  such  as  it  was,  was 
still  in  Oalloway.  The  suit,  therefore^  could  not  have  beeoi 
brought  with  reference  to  what  long  afterwards  took  place.  In 
July,  Bowman  acquired  the  Pell  title.  In  February,  1861, 
nearly  a  year  after  the  commencement  of  the  suit,  the  idea  of 
recovering  in  Hastings^  name  seems  to  have  occurred,  if  this 
was  the  object  of  the  proceeding,  and  Oalloway  made  a  deed 
to  Hastings  when  he  had  no  title  whatever,  and  antedated  it 
so  as  to  make  it  reach  back  before  the  commencement  of  the 
suit  This  was  clearly  an  afterthought.  But  Cudworth  does 
not  seem  to  have  had  any  knowledge  of  these  transactions  at 
any  time  prior  to  the  date  of  the  judgment  in  that  suit^  and 
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wheii  they  came  to  the  trial  the  deed  vnA  not  xued  against  Urn, 
for  it  was  stipulated  that  Cudworth  shcmld  have  judgment 
against  Hastings,  and  it  was  so  entered  in  his  favor.  The  Pdl 
title  was  not  in  HastingB^  and  was  not  put  in  issue  or  evideooe 
at  all.  Cudworth  did  not  act  or  rely  upon  any  of  these  pro- 
ceedings between  Hastings  and  Bowman,  or  so  far  as  shown, 
know  anything  about  them.  Nor  was  he  in  any  respect  misled 
to  his  injury,  or  injured  by  Hiem.  We  can  perceive  no  ground 
upon  which  the  doctrine  of  estoppd  can  be  made  applicabls 
upon  the  facts  as  presented  by  the  record.  This  being  ao^  the 
judgment  roll  in  the  case  of  Eastings  r.  Cudworth  et  dL  im 
irrelevant^  and  the  instmctions  based  upon  it  are  erroneoua 
The  Judge  who  tried  the  case,  upon  a  more  deliberate  renew 
of  the  facts^  upon  motion  for  new  trial,  doubtless  became  satis- 
fied of  the  error  and  made  the  order  which  is  the  subject  of  this 
appeal  At  all  events,  here  is  a  sufficient  ground  upon  which 
to  base  the  order,  and  there  is  no  occasion  to  ey amine  the  record 
farther  for  other  errors. 

Order  granting  a  new  trial  affirmedi 


THOS.  El  KIMBALL  f>.  JOHIT  LOHMAS  d  A;  THO& 
E.  KIMBALL  v.  EDWARD  EEGAN  et  al;  awd  THO& 
E.  KIMBALL  v.  J.  H.  EGBERTS  ei  al 

CoNSTBDcnoH  OF  FINDINGS  OF  FACTd—  WbMt  thtn  ftr»  stTcrml  flndlnsB  «f  fM 
and  tk  question  arises  as  to  their  eonstmetion,  they  most  be  read  tofettar 
for  the  pnri>ose  of  ascertaining  the  precise  shade  of  meanlns  latendfld. 

Common  Law. —  The  common  law  rule  in  relation  to  the  rli^t  of  the  owner  of 
land  to  recover  possession  of  cord  wood  eat  on  the  land  by  one  In  poasenioa 
without  color  of  titles  commoited  on. 

AoraasB  Possbbsion  of  IjIno. —  Adyerse  possession,  which  will  net  the  Btatrti 
of  Limitations  In  motion,  is  of  two  kinds:  First  —  Where  poseeasloa  b 
taken  without  color  of  title,  but  with  intent  to  dahn  the  fee  Bsalost  lO 
eemers ;  Second  —  Where  possession  Is  taken  under  a  claim  ct  title  fosadel 
on  a  written  instrument  or  a  Judgment  of  a  Coart  of  competent  jnrlnaictlaB. 

AonoN  TO  BBCOTBB  WooD  CUT  ON  Plaintiff*b  Landw —  Where  the  def  endaat  li 
In  the  aftrerse  possession  of  land  as  a  trespasser,  wtthont  eolor  of  title,  M 
Ig  not  In  «  position,  before  the  SUtnte  of  UailtationB  has  ran,  ts  eoBtot 
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tbm  tfltl*  of  the  trno  ownor  In  soeh  a  mbm  m  to  defoot  t  penooal  tetfoB 

teonsht  by  the  trno  owner  to  recorer  wood  eat  by  him  on  the  land. 

omAL  Action*  lOB  Wood  cuv  on  Bjbaltt. —  The  tme  owner  ef  lead  wu9 

melntatn  replerln  to  recover  wood  cnt  on  the  hmd  bj  one  In  posseeeloa  9t 

tho  eame  without  color  of  tltla. 
awNm  OF  FNB  OWN8  WooD  Arm  n  la  Cur. —  Wood  eat  by  one  hi  pneirieelon 

oif  taad  wlthoat  title  la  the  property  of  the  owner  ef  the  fee. 
Qaerrf-^Ia  not  the  owner  of  land  entitled  to  recorer  poveedon  of  wood  eat 

OB  the  name  by  one  In  poeeeeslon  thereof  In  good  faith,  nnder  eolor  ef  tItlaT 
Can  AmmD.— ffaaeeft  t.  Jftoer,  10  Gal.  574,  afflrmed. 

Apfeai,  from  the  Distriet  Oaart  Sixth  Judicial  BisCriot 
Sacramento  Cotmly, 

The  plaintiff  brought  three  several  actions  to  recover  po9- 
eeesion  of  cord  wood  cut  and  romoved  from  his  land  by  the 
defendants  while  they  were  in  possession  of  the  land.  The 
parties  stipulated  that  the  three  cases  should  be  heard  together, 
and  that  all  the  testimony  introduced  in  each  case  should  be 
considered  as  introduced  in  the  other  cases  so  far  as  it  was 
applicable. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

H.  H,  Hartley,  for  Appellant^  argued  that  in  order  to  recover 
in  this  action  the  plaintiff  must  have  not  only  the  title  to  the 
land,  but  the  actual  or  constructive  possession  of  the  same, 
and  that  where  the  defendant  was  in  the  actual  adverse  po»- 
aession,  although  without  color  of.  title,  the  plaintiff  could  not 
be  in  the  constructive  possession,  as  the  constructive  posses- 
sion followed  the  title  only  in  cases  where  the  land  was  unoc- 
cupied; and  dted  Harlan  v.  Harlan,  15  Penn.  514;  and  La 
Frambois  v.  Jackson,  8  Cowan,  607.  He  also  argued  that  as 
a  pei;8onal  action  could  not  be  made  the  means  of  litigating 
and  determining  the  title  to  real  property  as  between  conflict- 
ing claimants,  and  that  as  the  defendants  here  were  in  the 
actual  adverse  possession,  they  were  contesting  the  plaintiff's 
right  to  the  land,  and  therefore  defendants  should  have  recov^ 
ered  judgment 

Oeorge  Oadwalader,  for  Bespondent,  argued  that  althon^ 
one  in  posaeeaion  of  land  without  color  of  title  held  sooh 
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adverse  possession  as  might  ripen  into  a  title  under  the  Statute 
of  Limitatioiifly  still  he  was  not  a  claimant  of  the  land  under 
color  of  title^  and  did  not  occupy  such  a  position  that  in  an 
action  brought  against  him  by  the  owner  of  the  fee  to  recover 
wood  cut  <m  the  land,  the  title  was  in  issue;  and  cited  Her- 
titer  V.  Porter,  28  Cal.  377.  He  also  argued  that  the  owner 
of  land,  even  as  against  one  in  actual  possession  claiming 
adversely  under  color  of  litle^  ought  to  be  allowed  to  recover 
wood  cut  on  the  same,  because  by  the  severance  of  the  timber 
from  the  freehold  the  title  waa  not  changed,  but  still  remained 
in  the  owner  of  the  realty. 

By  the  Court,  Sahdebson,  J.: 

Adtions  for  personal  property,  consisting  oi  cord  wood 
alleged  to  have  been  out  and  removed  from  the  land  of  the 
plaintiff  by  the  defendants.  The  plaintiff  obtained  judgments 
and  the  defendants  appealed. 

The  cases  come  here  upon  a  special  finding  of  facts  to 
which  no  exception  was  taken  by  either  side,  and  it  is  claimed 
by  the  defendants  that  upon  this  finding  the  judgments  should 
have  gone  the  other  way. 

Counsel  differ  as  to  tiie  true  meaning  of  the  finding,  it  being 
claimed  on  the  part  of  the  defendants  that  it  is  to  be  read  as 
finding  an  unqualified  adverse  possession  of  the  land  from 
which  the  wood  was  cut  in  them;  and  on  the  part  of  the 
plaintiff  that  it  is  to  be  read  as  finding  only  a  qualified  adverse 
possession. 

The  latter  reading  is  correct.  The  fifth  and  eighteenth  find- 
ings, out  of  which  the  question  of  construction  arises,  must  be 
read  together  for  the  purpose  of  ascertaining  the  precise  ^ade 
of  meaning  intended.  So  read  there  is  no  conflict  between  them, 
and  the  full  meaning  becomes  obvious. 

The  first  finds  that  the  defendants  '^were  in  the  adv^^e 
possession  of  the  land  at  the  time  the  wood  was  cut,''  and  the 
latter  that  they  "  were  in  the  possession  but  without  title  or 
c^lor  of  title."     The  two  read  together  yield  the  following 
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reBTiIt:  "  The  defendants  ixnere  in  the  adverse  poeaesslon  of  l)ie 
land  at  the  time  the  wood  was  cut»  but  were  bo  in  possession 
without  title  or  color  of  title/' 

From  a  reference  found  in  the  conclusions  of  law  to  Ae 
case  of  Halleck  v.  Mixer,  16  Cal.  574^  it  is  apparent  that  the 
finding  was  made  to  take  on  this  peculiar  form  of  expression, 
because  of  a  distinction  there  made  between  cases  where  the 
defendant  is  in  adverse  possession,  taken  and  held  by  bow  and 
qpear  only,  and  where  he  is  in  under  title,  or  color  of  title,  founded 
upon  a  written  instrument,  as  a  conveyance,  or  upon  the  decree 
01  judgment  of  a  Court  of  competait  jurisdiction;  and  it  ie 
foxther  apparent  that  judgments  for  plaintiff  were  rendered 
upon  the  authority  of  that  case. 

It  is  insisted  on  the  part  of  the  defendants  that  HaUeeh  ▼. 
Mixer  is  not  sound,  and  that  there  is  no  such  distinction  as 
that  case  makes;  it  being  claimed  broadly  that  neither  reple- 
vin nor  trover  can  be  maintained  at  common  law  for  property 
severed  from  the  freehold  while  in  the  adverse  possession  q£ 
the  defendant,  no  matter  what  may  be  the  character  of  his 
possession  in  other  respects  —  whether  founded  upon  title  or 
taken  by  bow  and  spear. 

On  the  other  hand,  it  is  contended  that  HaUech  v.  Mixer 
states  the  common  law  rule  correctly,  and  counsel  further 
contend  that  whatever  may  be  the  common  law  rule  it  has 
no  application  in  this  State;  on  the  contrary,  it  is  argued 
with  much  force  that  an  action  for  the  claim  and  delivery  of 
property  severed  from  the  freehold,  while  in  the  adverse  pos- 
session of  the  defendant,  whether  as  a  trespasser  or  under 
title,  may  be  maintained  in  this  State.  This  point  was  made 
by  Mr.  Catlin,  of  counsel  for  the  appellant  in  Halleek  v.  Mixer, 
but  it* was  passed  without  notice  by  the  Court  for  the  reason, 
doubtless,  that  it  was  not  necessary  to  go  so  far  for  the  pur- 
poses of  that  case. 

It  is  true,  as  argued  by  the  learned  counsel  for  the  respon- 
dent, that  the  rule  of  the  common  law^  whatever  it  may  be, 
is  of  feudal  origin  and  a  part  of  a  system  which  makes  the 
adoption  of  particular  forms  indispensable  to  the  attainment 
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of  particular  kinds  and  measures  of  relief^  and  not  unfre- 
quently  refuses  relief  except  upon  conditions  Tidiich  now  seem 
arbitrary,  however  well  founded  they  may  have  once  beat 
Notwillistanding  the  veneration  with  which  all  lawyers  are 
expected  to  regard  the  common  law,  it  must  be  confessed 
that  its  mode  of  procedure,  in  many  respects,  has  but  little  to 
recommend  it  as  a  direct  and  convenient  medium  for  the 
administration  of  justice.  Many  of  its  rules  are  technical  and 
arbitrary,  and,  to  the  understanding  of  the  present  age, 
founded  upon  no  substantial  reason,  and  in  many  cases  the 
reasons  upon  which  they  are  founded  have  become  misty  or 
forgotten  lore.  Take  the  rule  in  hand.  Upon  authority  it  is 
not  easy  to  say  precisely  what  it  is  or  where  it  came  from. 
The  cases  by  no  means  agree,  and  when  they  attempt  a  reason 
they  are  equally  wide  apart  Considered  by  the  light  of 
principle,  there  seems  to  be  very  little  principle,  if  any, 
involved.  The  wood  in  question,  having  been  cut  from  the 
land  of  the  plaintiff^  is  as  much  his  property  now  as  before  it 
was  cut  By  the  severance  from  the  freehold  it  was  changed 
from  real  to  personal  property,  but  its  title  was  uunaffeeted. 
So  are  all  the  cases.  If,  then,  it  is  his  property,  why  is  he 
not  entitled  to  its  possession?  And,  if  entitled  to  the  posses- 
sion, why  is  he  not  entitled  to  an  action  for  it?  Why  limit 
his  remedy  to  ejectment  and  damages?  It  may  often  prove 
wholly  inadequate.  The  defendant  may  be  insolvent,  and  if 
so  the  plaintiff's  remedy  by  ejectment  and  damages  may,  so 
far  as  the  latter  are  concerned,  result  in  a  barren  judgment 
In  sudi  a  case  an  action  like  the  present  alone  affords  sub- 
stantial relief,  and  the  law  ought  alw-ays  to  afford  not  only  a 
remedy,  but  an  adequate  remedy.  This  reasoning  is  at  least 
persuasive.  We  have  abolished  the  common  law  system  of 
procedure,  with  a  view  to  the  removal  of  all  its  stumbling 
blocks,  and  to  substitute  simplicity  and  directness  for  com- 
plexity and  circuity  of  action ;  and  it  may  be  that  the  rule  in 
hand  has  fallen  with  the  system  of  which  it  was  a  part  Bnt 
it  is  unnecessary  to  so  determine  in  these  cases,  and  we  diere- 
fore  reserve  the  question. 
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Adverse  posaeBsion  is  of  different  kinds:  Firsts  wjiere  the 
possession  is  taken  by  bow  and  spear  without  color  of  title> 
bat  with  the  intent  to  daim  the  fee  exclusive  of  any  other 
right  and  to  hold  it  against  all  comjers,  which  is  the  kind 
found  in  the  present  cases;  second,  where  the  possession  is 
taken  under  a  daim  of  title  founded  upon  a  written  instru- 
menty  as  a  oonveyance,  or  upon  the  decree  or  judgment  of  a 
Court  of  competent  Jurisdiction.  The  first  is  sufficient  to  put 
the  Statute  of  limitations  in  motion,  and,  at  the  expiration  of 
five  years,  vest  in  the  usurper  a  ri^t  under  the  statute  which 
is  equivalent  to  title;  but  until  the  statute  has  run  he  is  as  to 
the  true  owner  a  mere  intruder,  without  right  It  oannot  be 
said  in  any  just  sense  that  as  between  him  and  the  true  owner 
a  case  of  conflicting  titles  is  presented  until  the  statute  has 
run;  or  that  until  then  there  can  be,  as  between  them,  any 
subrtantial  contest  as  to  the  title.  But  as  to  the  other,  or 
second  kind  of  adverse  possession,  the  case  is  otherwise. 
There  the  possession  is  accompanied  by  at  least  a  colorable 
title,  and  an  actual  and  substantial  contest  as  to  the  title  must 
arise  whenever  the  party  out  of  possession  under&kes  to  assert 
his  rights  in  any  kind  of  action,  for  they  occupy  the  position 
of  conflicting  claimants  as  to  the  true  title,  and  not  as  to  the 
possession  only.  Where  the  defendant  is  in  possession  as  a 
naked  trespasser,  and  his  right  rests  only  upon  a  bald  asser- 
tion which  merely  suffices  to  put  the  Statute  of  Limitations  in 
motion,  he  is  not  in  a  position  to  contest  the  title  of  the  plain- 
tifiF  in  such  a  sense  as  to  defeat  a  personal  action ;  for  notwith- 
standing he  may  have  alleged  title  in  himself,  it  turns  out  to 
be  false,  and  at  the  outcome  it  is  made  clear  that  title,  although 
apparently  a  fact  in  issue,  is  so  in  no  just  sense,  but  only  in 
seeming  and  is  in  fact  only  exhibited  by  the  plaintiff  collate- 
rally for  the  purpose  of  proving  his  right  to  the  property  in 
suit  Such  is  the  rule  announced  in  Ealleck  v.  Mixer,  as  we 
understand  that  case,  and  if,  as  counsel  for  the  appellants  con- 
tends, that  ease  creates  an  exception  where  none  previously 
existed,  we  think  it  was  not  created  too  soon. 

The  judgments  against  Lohmas  and  Boberts  are  affirmed; 
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but  the  judgment  against  Began  is  reduced  to  tliree  hundred 
dollars,  one  half  of  the  present  amount  It  appears  that  only 
half  of  the  wood  sued  for  was  cut  on  the  land  of  the  plaintiff, 
and  he  is  not  entitled  to  recover  more  than  belongs  to  him, 
notwithstanding  the  remainder  does  not  belong  to  the  defend- 
ant Doubtless  judgment  for  the  full  amount  sued  for  was 
entered  by  oversight  Segan  is  also  allowed  his  ooatm  en  this 
appeal 

Ordered  accordingly. 

Ctsksey,  CL  J.y  concurring  specially; 

I  concur  in  the  judgment 

fiHAPTEB,  J.,  concurring  specially: 

I  concur  in  the  judgment  on  the  gnmnd  fint  discussed  m 
the  opinion. 


R,  H.  BIEUCE,  AND  K.  POWELL  >.  THE  RED  BLUTT 
HOTEL  COMPANY,  JOHN  BTEES,  and  Q.  W. 
HOAG. 

HoTicB  TO  AosMT  18  NoTica  TO  Pbxncipix.^—  NotJcc  to  EH  ugtskt  of  facta  try- 
ing from  or  connected  with  the^iubject  matter  of  the  agency  U  oonitraetl?e 
notice  to  the  princlpaj,  where  the  notice  comes  to  the  agent  while  he  li 
acting  for  the  principal  and  In  the  course  of  the  very  transaction. 

MoTicE  TO  ArroRNKY  AT  LA.W  IB  NOTiCB  TO  CUBNT. —  It  Is  tho  doty  of  an 
attorney  at  law  to  commanlcate  to  his  client  whatever  information  he  ac> 
quires  in  relation  to  the  subject  matter  of  the  suit,  and  he  will  be  presumed 
to  have  performed  his  duty  In  that  respect,  and  notice  to  him  is  constme- 
tlve  notice  to  his  client. 

When  Noticb  to  Attobnbt  is  Noticb  to  Clibnt. —  Tbo  plaintiff  saed  to  re- 
cover a  debt,  and  garnished  a  supposed  debtor  of  the  defendant.  After  the 
service  of  the  garnishment,  plalntiff*s  attorney  was  informed  that  before 
its  service  the  defendant  had  transferred  the  debt  garnished  to  a  UUrd 
party.  Held,  that  this  notice  to  the  attorney  was  conatruetive  notice  to 
the  principal. 

▲xBNDMENT  OF  PiNDiNQB. —  Qucryt  —  Can  the  Conrt,  on  the  argnment  of  a 
motion  for  new  trial,  amend  its  findings  filed  when  Judgment  was  rendefcd? 

Appkal  from  the  District  CSourt,  Second  Judicial  District, 
Tehama  County. 
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The  defendant,  the  Ked  BlufP' Hotel  Coxnpliny,  was  a  cor- 
poration.    On  the  25th  day  of  Jtilj,  1863,  it  was  indebted  t^ 
defendant^  Byers,  for  work  in  building  a  hotel  at  Red  Bluff, 
Tehama  County,  and  upon  a  'settlement,  e^teeilted  to  Byers  a 
written  contract,  by  which  the  corporation  agreed  to  pay  him 
five  thousand  dollars  in  full  for  the  indebtedness.    July  25th, 
1868,  Byers  borrowed  of  Ddll  &  Siinpson  one  thousand  dol- 
lars, and  as  collateral  seeority  for  its  payment  at  the  end  of 
three  months,    assigned  to  them   the   contract   of  the   hotel 
company,  and  gave  them  a  power  of  attorney  to  sell  the  con- 
tract if  tiie  money  was  not  paid  at  the  end  of  that  time.    At 
the  end  of  three  months,  the  money  not  having  been  paid, 
Doll  &  Simpson  sold  the  contract  to  defendant  Hoag.     After 
the  assignment  to  Doll  &  Simpson  by  Byers,  plaintiffs,  Bierce 
&  Powell,  oonunenced  a  suit  against  Byers  to  recover  some 
two  thousand  and  eight  hundred  dollars  which  he  owed  them 
and  gamisheed  the  Bed  Bluff  Hotel  Company.    Just  before  the 
garnishment,  Elliott^  as  the  attorney  at  law  of  plaintiffs,  called 
on  Doll  &  Simpson  and  asked  them  to  let  him  see  Byers'  five 
thousand  dollar  obligation  against  the  Bed  Bluff  Hotel  Com- 
pany, as  he  had  heard  that  Doll  &  Simpson  were  about  to  sell 
it,  and  wanted  to  see  their  authority  to  do  so.     Doll  &  Simp-^ 
son  had  then  advertised  the  contract  for  sale.     They  showed 
Elliott  the  contract,  and  their  assignment  of  the  same  and 
power  of  attorney.     Soon  after  this,  Bierce  &  Powell  agreed 
with  Byers  to  accept  of  the  note  of  the  Red  Bluff  Hotel  Com- 
pany for   two  thousand  dollars,   secured   by  mortgage,    and 
settle  the  suit    They  then  sent  Elliott,  their  attorney,  to  the 
banking  house  of  Doll  &  Simpson  to  have  the  papers  executed, 
when  Elliott  was  again  informed  that  Doll  &  Simpson  claimed 
to  own  the  debt  of  the  hotel  company  to  Byers.     The  note 
and   mortgage   were   then   given    by   the    hotel   company    to 
Byers,  and  he  assigned  the  same  to  plaintiffs.    The  only  con- 
sideration of  this  note  and  mortgage  was  the  indebtedness  of 
the  company  to  Byers  which  he  had  previously  assigned  to 
Doll  &  Simpson.     Plaintiffs  sought  in  this  action  to  recover 
yoL.  zxxL— 11 
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judgment  on  the  note  and  to  foreclose  the  mortgage.  Thej 
recovered  judgment  in  the  Oonit  below,  and  defendants^  the 
Bed  Bluff  Hotel  Company  and  Hoag,  appealed. 

The  other  facta  are  stated  in  the  opinion  of  the  Court. 

Oeorge  Cadwalader,  for  Appellant,  aigaed  that  at  the  tune 
of  the  execution  of  the  note  and  mortgage  sued  on,  the  hotd 
company  owed  Byers  nothing,  because  he  had  before  then 
assigned  to  Doll  &  Simpscm  the  contract  and  entire  debt,  and 
that  when  Bierce  &  Powell  received  an  assignment  of  Ihii 
note  and  mortgage  from  Byers,  they  had  notice  of  the  assign- 
ment, because  notice  to  Elliott,  their  attorney,  was  notioe  to 
them;  and  in  support  of  this  proposition  he  cited  Stanley  t. 
Green,  12  Cal.  168;  3  Leading  Cases  in  Eq.  106;  Sheldon 
▼.  Oox,  2  Eden,  228;  Newstead  v.  SearUs,  1  Atk.  265;  Tun- 
staU  V.  Frappes,  8  Sini  301 ;  Dry  den  v.  Frod,  3  M.  &  C.  670; 
Lenehan  v.  McCall,  2  Iredell's  Equity,  842 ;  Proctor  v.  Cooper, 
81  Eng.  Law  &  Eq.  216;  and  In  Seed's  Appeal,  34  Penn. 
207. 

J.  0.  McCidlough,  for  Respondents,  argued  that  althoo^ 
he  did  not  controvert  the  elementary  rule  that  notice  to  the 
agent  was  notice  to  the  principal,  yet  the  notioe  to  the  agent 
must  be  in  the  course  of  the  particular  transaction  in  whidi 
he  was  acting  for  the  principal  to  affect  the  latter,  and  that  an 
attorney  at  law  had  no  authority  as  general  agent,  whik  a 
general  agent  included  an  attorney  in  fact  and  at  law.  He 
further  ai^gued  that  Elliott  was  simply  an  attorney  at  law  for 
Bierce  &  Powell  against  Byers,  and  as  such  had  no  general 
authority  to  compromise  the  suit  and  take  an  assignment  of 
the  note  and  mortgage,  and,  therefore,  notice  to  him  before 
Byers  made  the  assignment  of  the  note  and  mortgage  to  Bieroe 
&  Powell,  that  the  debt  for  which  they  were  giv^i  had  been 
transferred  to  Doll  St  Simpson^  was  not  oaustractive  notioe  to 
his  clienta. 
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By  the  CSonrt^  Bhodes,  J»: 

It  was  u  material  issue  in  this  case,  whether  the  plaintiffs 
took  the  note  and  mortgage  in  suit,  with  notice  that  tiiej  were 
made  on  a  settlement  between  Byers^  the  plaintiffs'  assignor, 
and  the  Bed  Bluff  Hotel  Company,  in  respect  to  a  certain  con- 
tract theretofore  entered  into  between  them,  and  that  such  con- 
tract had  been  assigned,  or  pledged,  by  Byers  to  Doll  &  Simpson 
before  sueh  settlement,  and  was  held  by  them  when  the  settle- 
ment was  made.  The  finding  upon  that  issue  was  as  follows: 
^  It  was  stipulated,  in  open  Court,  by  the  attorneys  of  the  Bed 
Bluff  Hotel  Company  and  O.  W.  Hoag,  that  they  would  waive 
libe  defense  that  the  note  was  not  due;  and  further,  that  the 
same  was  transferred  to  them  (Bierce  &  Powell)  without  any 
knowledge  or  notice,  on  their  part,  of  the  transactions  out  of 
which  the  debt  grew,  or  of  the  fact  that  Byers  had  pledged  the 
£ye  thousand  dollar  contract  to  Doll  &  Simpson.  Plaintiffs  are 
therefore  bona  fide  holders  for  a  TalualHe  consideration."  The 
defendants,  in  their  motion  for  a  new  trial,  assigned,  as  one  of 
the  grounds,  that  the  evidence  was  insufficient  to  justify  the 
finding,  and  under  it  specified  that  there  was  nO  evidence  of 
such  stipulation.  The  statement  having  been  settled,  the  motion 
was  called  up  for  hearing,  and  denied;  and  in  the  order  denying 
the  motion,  the  following  statement  and  decision  was  made: 
^^  Upon  hearing  of  the  motion,  the  attention  was  called 
to  an  error  in  the  findings  drawn  by  the  attorney,  the 
findings  as  filed  making  it  appear  that  there  was  a  stipu* 
lation  in  Court  between  the  parties,  agreeing  that  the  note  in 
action  was  transferred  by  Byers  to  the  plaintiffs  with- 
out notice  of  any  of  the  equities  existing  between  Byers  and 
the  hotel  company,  or  Hoag,  or  Doll  &  Simpson.  The  Court 
ruled  that  such  finding  was  an  error,  when  stated  as  a  stipula- 
tion, but  would  be  correct  when  stated  as  a  finding  of  the  Court 
from  the  evidence,  and  that  this  correction  would  be  made  in 
ruling  upon  the  motion  for  a  new  trial,  and  is  now  so  cor- 
rected, and  to  this  ruling  of  the  Court  defendants  then  and 
tiiere  excepted." 
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The  defendants  make  the  point  that  the  Court  had  no 
authority  to  amend  the  finding,  and  that  the  question  as 
to  granting  a  new  trial  must  be  passed  upon  as  it  would  be 
had  the  amendment  not  been  made.  But  it  is  unneoessary 
to  express  any  opinion  upon  the  question  as  to  the  power  of 
the  Court  to  make  the  amendment^  for  conceding  it  to  have 
been  erroneous^  the  statement  shows  that  it  was  not  productive 
of  any  injury  to  the  defendants.  In  the  statement  the  defend- 
ants specify  not  only  that  there  was  no  evidence  of  the  alleged 
stipulation^  but  also  state  as  to  one  of  the  specifications  of  the 
-insufficiency  of  the  evidence  to  justify  the  finding  that:  ^'  The 
Court  finds  that  plaintiffs  are  bona  fide  holders  of  said  note  for 
a  valuable  consideration  without  notice,  whereas  the  evidence 
of  L.  W.  Elliott  and  J.  Combe  (uncontradicted)  lully  shows 
that  at  the  time  of  the  transaction^  out  of  which  ihe  note 
grew,  and  at  the  time  the  note  and  mortgage  were  esEecuted, 
he  was  the  authorized  and  acting  attorney  and  counsel  of  the 
said  plaintiffs,  and  took  part  in  said  transactions  on  behalf  of 
plaintiffs,  as  such  attorney  and  counsel."  This  we  understand 
to  be  substantially  a  specification  of  the  insufficiency  of 
the  evidence  to  justify  the  finding  that  the  plaintiffs  took  the 
assignment  without  notice,  and  as  no  objection  is  made  by 
the  other  side,  we  shall  treat  the  matter  as  if  such  f  lust  was 
actually  or  presumptively  found.  The  statement,  as  prq>ared 
and  settled,  contains  evidence  applicable  to  this  point  alone^ 
and  the  usual  presumption  will  be  indulged  in  that  it  contains 
all  the  evidence  necessary  to  explain  the  point  specified.  This 
brings  up  for  consideration  the  question  whether  the  evidence 
was  sufficient  to  support  the  finding,  on  the  point  of  notice  to 
the  plaintiffs. 

It  appears  that  L.  W.  Elliott  was  the  attorney  for  the 
present  plaintiffs  and  brought  suit  for  them  against  Byers, 
their  assignor ;  that  process  of  garnishment  was  served  <m  ihe 
hotel  company ;  that  the  suit  was  compromised,  and  in  accord- 
ance therewitJi  the  note  and  mortgage  in  suit  were  transferred 
by  Byers  to  the  plaintiffs;  that  the  compromise  was  made  oa 
the  part  of  the  plaintiffs  by  One  of  them  in  person^  that  th^ 
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attorney  was  subsequeiixtly  infbnned  of  the  oompnmiise,  and 
was  sesit  by  them  to  the  bank  of  Doll  &  Simpson  to  reooiTe 
the  note  and  mortgage,  which  were  executed  while  he  was  at 
the  bank;  that  the  attorney  heard  Doll  &  Simpson  claim  that 
they  held  the  contract  between  the  hotel  company  and  Byers; 
that  he  saw  the  contract  and  knew  that  the  f^oto  and  mort 
gage  were  executed  in  part  satisfaction  of  that  contract,  and 
that  the  plaintiffs  had  no  acttud  notice  of  the  assignment  of 
the  contract^  nntil  after  they  had  leceiTed  the  aasignment  of 
the  note  and  mortgaga 

Notice  to  an  agent,  notice  to  his  prineipiiL 

The  principle  is  elementary,  that  notice  to  an  agent  of  facts 
arising  from  or  connected  with  the  subject  matter  of  the 
agency,  is  constructive  notice  to  the  principal,  where  the 
notice  comes  to  the  agent  while  he  is  concerned  for  the  prin- 
cipal and  in  the  course  of  the  very  transaction;  and  many 
authorities  hold  that  the  rule  extends  to  cases  where  the  notice 
was  imparted  to  the  agent  so  near  before  the  transaction  that 
he  must  be  presumed  to  recollect  it.  (SeeLe  Neve  ▼.  Le 
Neve,  1  Ves.  Sr.  64 ;  2  Lead.  Cas.  in  Eq.  Pt.  1,  p.  106 ;  Story  on 
Agency,  Sec  140;  Astor  v.  Wells,  4  "Wheat  466;  Fuller  v. 
Bennett,  2  Hare,  402;  Sheldon  v.  Cox,  2  Eden,  224;  Jack- 
son V.  Sharp,  9  Johns.  162;  Reed^s  Appeal,  34  Penn.  207; 
Bracken  v.  Miller,  4  Watt  &  Seig.  102 ;  Jackson  v.  Winelow, 
9  Cow.  13;  Jackson  v.  Leek,  19  Wend.  339;  Willard's  Eq, 
249;  Bank  U.  S.  v.  Davis,  2  Hill,  461;  Mech.  Bank  v.  Seton,, 
1  Pet  309.) 

It  is  not  doubted  by  the  learned  counsel  for  the  plaintiffs, 
that  if  Elliott,  their  attorney,  had  effected  the  compromise  of 
the  suit  with  Byers,  the  plaintiffs  would  have  become  bound 
by  the  notice  brought  home  to  him,  while  acting  as  their 
attorney  in  that  suit;  but  he  contends  that  Ettliott  was  simply 
tlieir  attorney  at  law,  that  his  authority  extended  only  to  the 
management  of  the  action,  and  that  he  did  not,  and'  did  not 
claim  to  compromise  the  action.  We  need  not  pause  to 
inquire  whether  he  was  not  in  fact  their  agent  to  some  extent 


166  Bebbok  V,  RsD  Bluff  Hotbx  Co.        [9ap.Ct 

OpiBloa  cC  tk«  Gonrt  — Shodt^  J. 


in  llie  matter  of  the  oompromise,  be  having  been,  sent  bj 
them  to  the  bank  of  Doll  &  Simpeon  to  wrry  into  effect  lbs 
tennB  agreed  upon  between  the  parties  to  that  action,  bj 
receiving  the  note  and  mortgage — which  was  there  ezeoated 
nnder  his  supervision  —  and  by  relea^ng  the  garnishment;  for 
we  are  dear  that  the  plaintiffs,  before  entering  into  liie  eonh 
promise,  had  constructive  notice  of  the  facts,  which  were 
brought  to  the  knowledge  of  their  attorney  while  prosecuting 
the  action.  Before  the  compromise  was  agreed  upon,  EUiott 
saw  the  contract,  which  showed  on  its  face  that  the  five  thoa- 
sand  doUairs  therein  mentioned  was  to  be  paid  by  the  hotel 
company  to  Byers,  in  full  of  his  demands  for  the  oonstractioD 
of  the  buildings,  and  was  then  informed  by  Doll  &  Simpson 
of  their  claim  to  the  contract  The  plaintiffs  were  attempt- 
ing to  secure  the  payment  of  their  demand  against  Byers,  oat 
of  the  money  due  him  from  the  hotel  company,  and  it  was 
importanrt  to  them  to  ascertain  all  the  facts  bearing  upon  the 
state  and  condition  of  the  contract  and  aoooant  between  the 
hotel  company  and  Byers,  or  going  to  show  any  claim  on  the 
same  prior  in  time  or  law  to  their  own.  It  was  therefore  ike 
duty  of  their  attorney  to  communicate  to  them  whatever 
information  he  acquired  on  that  subject,  while  acting  in  that 
capacity,  and  he  will  be  presumed  to  have  discharged  his  dutj 
in  that  respect  Indeed,  the  rule  that  notice  to  the  agent  is 
constructive  notice  to  the  principal,  is  based  on  the  presump- 
tion that  the  agent  has  communicated  to  the  principal  the 
facts  ctmnected  with  the  subject  matter  of  his  agency,  which 
came  to  his  notice.  These  facts  did  not  have  a  mere  casual 
connection  with  the  l^al  proceedings  then  on  foot  and  in 
charge  of  their  attorney,  but  they  had  a  direct  and  important 
bearing  upon  the  proceedings;  and  the  agent  having  notice 
of  them,  his  principals  will  be  conclusively  presiuned  to  ha^ 
had  notiee  also.  Where  others  than  the  principal  and  agent 
are  concerned,  the  presumption  that  the  agent  has  dischaiged 
his  duty  to  his  principal  in  communicating  facts  of  which  he 
has  notice^  is  as  conclusive  as  the  presumption  that  the  prin- 
cipal remembers  the  facts  brought  home  to  him  personally. 
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If  ooonsel  oonld  maintain  the  position  that  the  oompiomiae 
^waa  a  transaction  distinct  from  the  action — of  whidi  some 
doubt  may  be  entertained — the  constniotive  notice  imparted 
to  the  plaintifFs  in  the  progress  of  the  action  before  the  com- 
promise was  entered  into^  attends  them  in  all  the  transactions 
directly  growing  out  of  or  connected  with  the  action. 
Judgment  reversed  and  cause  remanded  for  a  new  trial 


E.  McDonald  v.  f.  ka^tz,  ato  john  lahm. 

IxtsoLTwiT  Peocibdikgb. — 1&  proeMdlBgi  In  iBtoWeney  the  nottea  to  cred- 
itor! should  be  published  for  the  first  time  at  least  thirty  days  before  the 
day  fixed  for  the  creditors  to  bw^at  and  show  cause  why  the  prayer  of  the 
alleged  insolyent  should  not  be  granted. 

JVDOMBMV  nr  IiraOLTBifT  PBOcnaoiNQfl. —  If  the  notice  to  creditors  In  Inaoirent 
proceedings  Is  not  published  the  first  time  at  least  thirty  days  before  the 
day  fixed  for  the  creditors  to  appear  and  show  cause,  etc.,  a  judgment  of 
discharge  rendered  by  default  Is  TOld. 

JuxiSDicnoir  ik  lyaoLYmcTd — Proceedings  In  Insolrency  are  special,  and  no 
Intendments  can  be  made  In  faror  at  the  Jnrlsdlctlon. 

Afpeai.  from  the  District  Court^  Fourteenth  Judicial  Difv- 
trict,  Placer  County. 

The  defendant  Katz  appealed  from  the  judgment 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Charles  A.  TvJtiU,  for  Appellant,  aiigued  that  the  notice  to 
creditors  was  in  the  nature  of  a  summons,  and  its  publication 
for  four  weeks  gave  the  Court  jurisdiction  of  the  creditors, 
and  that  all  other  proceedings,  when  jurisdiction  was  thus 
acquired,  were  movements  within -the  jurisdiction,  and  that  a 
failure  to  comply  with  the  order  of  the  Judge  to  publish  the 
notice  for  thirty  days  before  the  day  fixed  for  the  meeting  of 
creditors,  was  a  mere  irregularity  which  was  not  fatal  to  a 
judgment  by  default  In  support  of  this,  he  cited  Bemiett  v. 
Hia  Creditors,  22  CaL  42;  and  Brewsler  v.  Ludekins,  19  CaL 
171- 

Jo.  Ha/miUon,  for  Bespondent,  argued  that  proceediugs  in 
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iBSolvency  were  strieti  juris,  and  that  as  the  law  made  it  neces- 
sary that  thirty  days  time  be  given  from  the  date  of  the  first 
publication  of  the  notice  to  the  day  fixed  for  the  meeting  of 
creditorsy  that  the  Oourt  aoquired  no  jurisdiction  unless  this 
provision  was  complied  with ;  and  xsited  Clark  y,  Ray,  6  CaL 
604;  Cheever  v.  Hays,  8  Cal.  471;  McAUister  v.  Strode,  7 
Cal.  430;  and  Bloom  y.  Benedict,  1  Fill,  180« 

By  the  Court,  SnAPTSBy  J. : 

This  is  an  action  upon  a  promissory  note  executed  by  the 
dc3fendants  jointly.  Eatz  alone  was  served  with  process,  and 
he  answered,  setting  up  a  discharge  from  the  note  under  pro- 
ceedings in  insolvency.  It  appeared  from  the  evidence  offered 
by  Eatz  in  support  of  this  defense,  that  his  petition  in  insol- 
vency was  filed  January  26th,  1863,  and  th^t  the  Judge  on 
the  same  day  made  an  order  for  the  creditors  to  appear  and 
show  cause,  etc,  and  for  the  Clerk  to  issue  a  notice  calling 
upon  the  creditors  to  appear  and  show  cause  before  the  Judge 
at  Chambers,  on  Saturday,  the  28th  of  February,  1863,  at 
eleven  o'clock  ▲.  m.,  why  the  prayer  of  the  alleged  insolvent 
should  not  be  granted.  The  order  further  directed  that  the 
notice  should  be  published  at  least  once  a  week,  for  four  sno 
cessive  weeks,  in  a  newspaper  published  and  printed  in  the 
county.  It  further  appeared  from  the  affidavit  offered  in  evi- 
dence, that  the  publication  of  the  notice  was  commenced  on 
the  81st  of  January  and  ended  on  the  28th  of  February,  1863. 
The  plaintiff  objected  to  the  evidence  on  the  ground  that 
thirty  days  time  had  not  been  given  for  the  appearance  of  the 
creditors  from  the  date  of  the  first  publication.  None  of  ^ 
creditors  appeared  on  the  day  fixed  in  the  notice,  nor  there- 
after. The  objection  was  sustained  by  the  Court,  and  the 
defendant  excepted  to  the  ruling. 

The  evidence  was  properly  excluded.  Under  the  Act  rat- 
ing to  insolvent  debtors,  as  amended  in  1860,  (Acts  1860,  p. 
283,)  creditors  are  entitled  to  at  least  thirty  days  from  ^ 
date  of  the  first  publication  of  the  notice  in  which  to  appear 
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before  the  Court  or  Judge  and  show  cause  why  the  prayer  of 
the  petitioner  should  not  be  granted  —  or  if  they  should  have 
no  cause  to  show,  then  to  appear  and  participate  in  the 
Appointment  of  the  assignees.  They  are  entitled  to  the  whole 
of  this  interval  as  dearly  as  they  are  to  any  part  of  it,  and  to 
the  whole  of  it  as  clearly  as  they  are  to  the  whole  or  any  part 
of  the  four  weeks  continuous  notice  by  publication.  The 
proceedings  are  special  and  no  intendments  can  be  made 
in  favor  of  the  jurisdiction.  Everything  bearing  upon  that 
question  must  appear  aflSrmatively.  (McAllister  v.  Strode,  7 
Cal.  430 ;  Jvdson  v.  Aiwell,  9  Cal.  478 ;  Meyer  v.  Kohlman, 
8  Cal.  47 ;  Swain  v.  Chase,  12  Cal.  283 ;  Dorsey  v.  Barry,  24 
Cal.  449.)  The  counsel  of  the  defendant,  not  controverting  this 
rule,  claims,  however,  that  the  Court  acquired  jurisdiction  of 
the  parties  by  the  mere  force  of  the  four  weeks  publication, 
and  that  the  shortening  of  the  interval  allowed  by  law  to  the 
creditors  in  which  to  appear  and  show  cause  why  the  petition 
should  not  be  granted  from  thirty  days  to  twenty-eight  days, 
was  not  of  jurisdictional  consequence,  but  an  irregularity 
merely.  But  as  the  jurisdiction  is  a  statute  creation,  the  al- 
lied distinction  is  an  impossible  one.  It  was  held  in  WhitweU 
V.  Barbier,  7  Cal.  64,  that  the  "  law  required  Courts  of  special 
jurisdiction  to  follow  the  rules  which  create  and  govern  them, 
and  that  that  which  in  a  Court  of  general  jurisdiction  would 
be  a  mere  irregularity  would  absolutely  deprive  the  former  of 
all  jurisdiction.''  But  however  that  may  be,  as  we  construe 
the  statute,  the  Court  had  no  power  to  appoint  assignees  or  to 
take  any  step  in  the  proceedings  until  after  the  creditors  had 
been  made  parties  thereto  by  a  knowledge  on  their  part  of  what 
was  on  foot,  ranging  through  a  period  of  thirty  days,  and  ar- 
rived at  through  a  publication  of  twenty-eight  days  considered 
as  a  means.  The  jurisdiction  does  not  turn  upon  the  means 
as  detached  from  the  resulting  benefit  intended  to  be  secured 
to  the  creditors,  but  upon  the  meana  and  end  considered  in  con- 
nection. 

Judgment  affirmed. 
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THOMAS  A.  SANCHEZ  t;.  MANUEL  A.  CAKKIAQA. 
T.  D.  MOTT,  0.  B.  AYEBS,  ato  S.  SCHREWS- 
BERRY. 

BacoBD  OM  Appial  to  SuFmnoi  Owner. —  A  jQdcment  la  another  cue,  prftttal 
In  the  transcript  on  appeal  from  an  order  refusing  to  dlamlTe  an  iBjune- 
tlon,  which  la  not  made  a  part  of  the  complaint  or  answer  by  averment,  aad 
was  not  one  of  the  papers  apon  wliich  the  Injanction  was  granted,  or  opoo 
which  the  motion  to  dlsaolTe  was  heard.  Is  not  a  part  of  the  record. 

iKiDNcnoN  TO  KKSTBAiN  SaLi  OM  BxBCUTXON. —  If  a  jadgUMBt  apoB  whtch  as 
execntlon  Issues,  and  the  execution  Itself,  are  Told  npon  ttielr  face,  ta 
Injanction  will  not  be  granted  to  restrain  a  sale  of  property  Icrled  on 
under  the  execution,  or  the  Issuing  of  any  other  execution  on  the  judgment 

^WBB  OF  Couvr  vo  azAT  BxBCtnnaH  on  Motion. —  If  a  judgment  upon  whlcta 
an  execution  issues  and  the  execntlon  itself  are  void  upon  their  face,  tlii 
Court  has  power  on  motion  to  afford   relief,  and  can  arrest  the  procesa 

Fown  or  Junaa  at  GBAHBaaa  otbb  Exscutxon8. —  A  Judge  at  Chambers  bai 
authority  to  order  a  suspension  of  proceedings  under  an  execution  until  a 
motion  before  the  Court  to  recall  or  quash  it  can  be  heard. 

Complaint  to  snioin  Bxxcution^ — A  complaint  to  enjolo  the  sale  of  prop- 
erty under  an  execution,  and  the  Issuance  of  another  execution  on  the  jud^* 
ment,  is  devoid  of  equity,  which  only  avers  that  the  judgment  and  ezeco- 
tlon  are  void  on  their  face,  and  the  Insolvency  of  one  of  the  defendants. 

Appeal  from  the  District  Court,  First  Judicial  District,  Los 
Angeles  County. 

The  plaintiff  averred  in  his  complaint  that  on  the  4th  day 
of  August,  1866,  the  defendant  Carriaga  procured  to  be  issued 
out  of  the  County  Court,  by  defendant  Mott,  the  Clerk,  a  writ 
pretending  to  be  an  execution  purporting  to  be  issued  on  « 
judgment  rendered  on  the  28th  of  November,  1864,  in  favor 
of  Carriaga  and  against  Sanchez  et  al.,  and  that  defendant 
Ayers  was  proceeding  as  elisor,  by  virtue  of  the  execution,  to 
levy  on  and  sell  plaintiff's  properly.  It  was  also  averred  that 
Carriaga  was  insolvent 

It  was  further  averred  that  the  execution  was  void,  because 
the  judgment  and  execution  were  against  Sanchez  et  aL,  and 
in  the  suit  in  which  it  was  pretended  to  be  rendered  there  were 
several  other  defendants  named;  and  that  the  judgment 
was  void  because  rendered  on  the  order  of  the  Judge  at  cham- 
bers, and  not  in  term  time,  and  that  the  only  entry  of 
the  judgment  was  in  the  Minute  Book  of  the  Court.    There  was 
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no  averment  that  tiie  judgmeat  was  nnjusty  or  that  the 
Amount  for  which  the  execution  issued  was  not  equitably  due. 
The  Judge  of  the  County  Court  granted  a  preliminary  injunc- 
tion, and  the  defendants  appealed  from  an  order  refusing  to 
dissolve  it. 

The  other  facts  are  stated  in  the  opinion  of  the  Court,. 

OlasseU  dt  Chapman,  for  Appellants,  argued  that  even  if 
the  judgment  and  execution  were  void,  plaintiff's  remedy  was 
not  by  injunction  from  a  Court  of  equity,  but  by  motion  before 
the  CouH  out  of  which  the  process  issued;  and  aUo  that  as 
the  complaint  did  not  aver  that 'the  judgment  was  unjust,  or 
that  plaintiff  had  any  equitable  defense  to  the  action,  or  that 
the  amount  for  which  the  execution  issued  was  not  equitably 
due,  a  Court  of  equity  would  not  restrain  the  process  of  a 
Court  of  common  law;  and  cited  Marnner  y.  Smith,  27  Cal. 
662 ;  and  Gregory  v.  Ford,  14  Cal.  141. 

F.  E.  Howard,  for  Eespondent,  argued  that  a  County  Judge 
could  not  issue  an  injunction  as  a  part  of  the  jurisdiction  of 
his  own  Court,  and  as  several  terms  had  elapsed  after  the  Clerk 
had  pretended  to  enter  the  judgment  before  the  execution  was 
issued,  that  the  County  Court  had  lost  jurisdiction  over  the 
proceeding  if  it  was  treated  as  a  judgment.  He  also  argued 
that  relief  by  injunction  to  stay  proceedings  on  judgments  by 
execution  was  a  familiar  proceeding  in  equity;  and  cited 
Story's  Equity,  Sees.  885,  886,  and  874;  and  Sanford  v.  Sm- 
clair,  8  Paige,  374.  He  also  ai^ed  that  when  the  complaint 
averred  that  the  judgment  was  void  on  its  face  it  was  unneces- 
aaiy  to  aver  that  the  judgment  was  unjust 

By  the  Court,  Sawteb,  J. : 

This  is  an  appeal  from  an  order  refusing  to  dissolve  an 
injunction.  The  mjodon  was  heard  on  complaint  and  answer. 
The  judgment  in  the  case  of  Oaniaga  v.  Sanchez  et  al.,  copied 
into  the  transcript,  is  not  a  part  of  the  an&wer,  or  of  the 
papers  upon  which  the  injunction  was  granted,  or  upon  which 
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the  motian  to  dissolve  was  heard^  and,  oonseqnentljy  is  no  put 
^>f  the  record  in  this  ease. 

The  suit  was  brought  to  restrain  a  sale  nnder  ezecntioB 
issued  upon  a  judgment^  on  the  ground  that  the  executioQ  ii 
void  upon  its  face,  for  reasons  stated,  and  the  further  gnnrnd 
that  the  judgment  upon  which  it  was  issued  is  also  void— sn 
absolute  nullity  upon  its  face  —  and  to  restrain  the  issuing  of 
any  other  execution  upon  said  void  judgment  It  is  alleged 
that  one  of  the  defendants  is  insolvent  and  irresponable,  so 
that  in  case  a  sale  should  be  made  under  the  void  judgment 
and  execution,  no  adequate  r&dress  could  be  had  against  him 
in  a  suit  to  recover  damages  resulting  from  the  trespass  in 
selling  under  a  void  judgment  and  execution ;  but  nothing  u 
said  as  to  the  responsibility  of  the  other  two  defendanta  The 
only  equities  relied  oa  are  the  threatening  to  sell  under  a  void 
judgment  and  execution,  and  to  issue  further  executions  upon 
the  same  void  judgment,  and  the  insolvency  of  one  of  the 
defendants.  We  think  the  complaint  presents  no  case  for  an 
injunction.  If  the  judgment  upon  which  the  execution  is 
based  and  the  execution  itself  are  void  upon  their  face,  Ihe 
County  Court  has  ample  power  to  afford  speedy  and  adequate 
relief.  If  the  judgment  is  void,  the  Court  has  entire  control 
over  the  process  and  can  arrest  it  The  Ooun^  Judge  also, 
upon  a  proper  application,  has  authority  to  order  a  suspension 
of  the  execution  of  the  writ  till  a  motion  befone  the  Court  \o 
recall  or  quash  it  can  be  heard.  The  case  of  Logan  v.  ffiZfc- 
gass,  16  CaL  201,  is  directly  in  point  The  action  was  for  id 
injunction  and  to  annul  a  judgment  claimed  to  be  Ttiid 
because  it  appeared  from  the  record  that  the  C6urt  had  not 
acquired  jurisdiction  of  the  defendant  A'  demurrer  for  want 
of  equity  was  sustained.  Mr.  Chief  Justice  Field,  in  deciding 
the  case  on  appeal,  said:  ^^If,  for  any  of  these  reasons^  the 
judgment  be  absolutely  void,  as  contended  by  counsel,  the 
appellant  has  a  perfect  remedy,  by  application  to  the  District 
Court,  to  quash  the  execution.  The  Court  can  at  any  tinie 
arrest  all  process  issued  by  its  Clerk  on  judgments  which  aw 
void.''     (lb.  202 ;  see  also  Chipman  v.  Bownum,  14  Oal  158; 
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and  BeU  ▼.  Thompson,  19  C«L  708.)  Taking  the  allegationfi 
of  the  complaint  as  true,  then^  that  the  judgment  and  exeea- 
lion  are  absolutelj  yoid,  there  waa  a  apeedj^  adequate  and  com- 
plete remedy  by  a  proper  application  to  the  Court  in  which  the 
judgment  purports  to  have  been  rendered,  and  the  complaint 
does  not  disclose  a  proper  case  for  an  injimction. 

Order  refusing  to  dissolye  the  injunction  reversed,  and  the 
District  Oourt  directed  to  enter  an  order  dissolving  the  injuno- 
tioai  and  diffmissiug  the  complaint 


THOMAS  SPRAQUE  v.  W.  H.  NORWAY. 

▲PffOijrmiiv  or  Inipbctoi  or  flLicnoir. —  If  the  Inspector  of  an  eleetioii, 
appointed  by  tho  Board  of  Superyiaors,  falla  to  attend  at  the  polla,  and  one 
la  there  appointed  hj  tb»  Judges,  inatead  of  being  appointed  by  tho  electors 
present,  It  la  not  such  an  Irregularity  as  will  Tltlate  the  election  at  that 
preclnctp  provided  the  result  of  the  election  Is  not  thereby  changed. 

BaADixo  THM  Ballots  at  Blsction. —  If  the  Judges  and  Inspector  of  an  elee- 
Hoa  cannot  read,  and  for  that  reason  a  person  who  Is  not  a  member  of  the 
■lection  Board,  nor  a  Clerk,  takes  the  ballots  from  the  box  and  reada  them 
to  the  tellers,  at  the  Inrltatlon  of  the  Board,  It  Is  not  an  Irregularity  which 
wUl  Tltiatis  the  election  at  that  precinct  If  the  result  of  the  electioa  is  not 
thereby  changed. 

iBsaouLAKiTiBS  AT  BLBCTioir. —  As  a  general  rule,  mere  Irregularities  which 
do  not  affect  the  final  result  do  not  yltlate  an  election. 

WoBD  "  Momn  **  IN  THB  CowTiTOTioif  AND  LAWS. —  Wheuerer  the  word 
"  month  **  Is  used  In  the  Constitution  and  laws,  of  this  State,  without  any 
qualification,  a  calendar  and  not  a  lunar  month  la  Intended. 

MaANiNO  OF  Womns  d8b>  in  Laws. —  In  construing  lawa,  worda  not  technical 
will  be  presumed  to  hmw  been  used  In  the*  sense  la  which  they  .At  under- 
stood by  those  for  whom  the  laws  are  made. 

Appbai.  from  the  County  Court,  Santa  Barbara  County. 

Spragne  and  Norway  were  candidates  for  the  office  of  County 
Surveyor  of  Santa  Barbara  County  at  the  general  election  held 
on  the  6th  day  of  September,  1866.  Norway  was  declared 
elected,  and  Sprague  contested.  Several  persons  voted  for 
Sprague  who  had  first  arrived  in  this  State  more  than  six  limar 
but  less  than  six  calendar  months  before  the  election.  The 
County  Judge  rejected  these  votes,  and  adjudged  that  Norway 
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was  elected.    If  they  had  been  oonnted  it  would  have  changed 
the  result    The  contestant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Haight  £  Pierson,  for  AppeUant,  argued  that  a  residence  of 
six  lunar  months  in  the  State  was  sufficient  to  make  a  quali- 
fied elector,  and  that  when  a  six  months'  residence  was  required 
in  the  Constitution,  it  meant  six  lunar  and  not  six  calendar 
months;  and  cited  Black.  Com.,  Book  II,  Chap.  9,  page  141; 
1  Steph.  Com.  265 ;  Laeon  v.  Hooper,  6  Term  R.  226 ;  Loving 
▼.  Hailing,  15  7ohn.  120.  They  also  argued  that  as  the  Legis- 
lature had  not  defined  the  meaning  of  the  word  ''  month/'  it  was 
left  as  at  common  law;  and  cited  Redmond  v.  Clover,  Dudley, 
107;  and  Parsons  y.  Chamberlain,  4  Wend.  612.  They  also 
argued  that  the  irregularities  at  the  Carpenteria  Preeinot  Titi- 
ated  the  election  at  that  precinct,  and  that  its  retoma  should 
have  been  excluded. 

8.  F.  d  J.  Reynolds,  for  Bespondent,  upon  the  question  of 
fhe  meaning  of  the  word  **  month  "  in  the  Constitution,  aigued, 
that  as  the  people  of  this  State  had  never  computed  by  lunar 
months  for  any  purpose,  it  was  evident  the  framers  of  the  Con- 
stitation  intended  it  to  mean  calendar  months  when  used  in 
that  instrument.  They  also  argued  that  the  irr^ularities  <x>m- 
plained  of  at  the  Carpenteria  Precinct,  as  they  did  not  change 
the  result,  were  not  sufficient  to  set  aside  the  election  in  that 
precinct. 

By  the  Court,  Sandbbson,  J*: 

The  turning  points  in  this  case,  and  therefore  the  only  <mm 
which  we  find  it  necessary  to  consider,  relate  to  the  effect  of 
certain  irregularities  which  occurred  at  Carpenteria  Precinct, 
and  the  meaning  of  the  word  '^  months  "  as  used  in  our  Con- 
stitution and  statute  defining  the  qualifications  of  an  elector; 
it  being  claimed  on  the  part  of  the  appellant  that  the  irregn- 
larities  suggested  vitiated  the  election  at  the  precinct  in  qutt* 
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tion,  and  that  by  the  word  **moiithB,"  lunar  and  not  calendar 
months  are  intended. 

The  irregularities  complained  of  were  the  appointment  by 
the  Judges  of  the  Election,  and  not  by  the  electors  there 
assembled,  of  a  person  to  serve  as  Inspector,  the  Inspector 
appointed  by  the  Board  of  Supervisors  having  failed  to  attend ; 
and  the  taking  of  the  ballots  from  the  box  and  reading  them  to 
the  Tellers  by  one  Heath,  who  was  neither  Judge,  Inspector, 
nor  Clerk  of  the  Election.  It  appears  that  neither  the  Judges 
nor  the  Inspector  could  read,  and  that  Heath  was  invited 
by  them  to  read  the  ballots  for  that  reason. 

I.  There  is  no  pretense  that  by  reason  of  these  irregularities 
any  illegal  votes  were  cast  for  the  respondent,,  or  that  the  bal- 
lots were  not  read  correctly  by  Heath,  or  that  the  contestant 
was  not  allowed  in  the  tally  all  the  votes  that  were  cast  for 
him,  or  that  the  respondent  was  allowed  more  votes  than  he 
was  entitled  to,  or  that  they  contributed  in  any  manner  to 
cause  the  respondent  to  be  declared  duly  elected.  Mere 
irregularities  which  do  not  affect  the  final  result,  or  in  other 
words,  do  not  produce  a  different  result  from  that  which  would 
have  otherwise  happened,  are  not  vicious.  Electors  cannot 
be  denied  the  benefit  of  their  votes  upon  such  slender  grounds. 
The  statute  expressly  provides:  "That  no  irr^ularity  or 
improper  conduct  in  the  proceedings  of  the  Judges,  or  any  of 
them,  shall  be  construed  to  amount  to  such  malconduct  as  to 
annul  or  set  aside  any  election,  unless  the  irregularity  or 
improper  conduct  shall  have  been  such  as  to  procure  the 
person  whose  right  to  the  office  may  be  contested,  to  be 
declared  duly  elected,  when  he  had  not  received  the  hi^est 
number  of  legal  votes.*'  (Sec.  52  of  the  Act  regulating  elec- 
tions.) We  consider  that  the  irregularities  in  question  belong 
to  the  class  referred  to  in  this  provision  of  the  statute. 

II.  The  English  cases  cited  by  appellant  are  to  the  effect 
that  the  word  '^  month  "  when  used  generally  in  a  statute  is  to 
be  construed  to  mean  a  lunar,  and  not  a  calendar  month. 
Such  is  undoubtedly  the  rule  in  England,  but  some  of  the 
Judges  have  regretted  that  such  is  the  case.     In  Lacan  ▼. 
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Hooper,  6  Term  R  226,  Mr.  Chief  Justice  Kenjon.  said:  "I 
confess  I  wish  that  when  the  rule  was  first  established  it  had 
been  decided  that  months  should  be  understood  to  mean  caloi- 
dar  and  not  lunar  months;  but  the  contrary  has  been  deter 
mined  so  long  and  so  frequently  that  it  ought  not  again  to  be 
brought  in  question."  In  America  the  rule  is  not  uniform. 
In  some  States  the  English  rule  has  been  followed,  while  in 
other  States  the  contrary  rule  has  been  adopted.  (Hunt  ▼. 
Holden,  2  Mass.  170 ;  Avery  v.  Pixley^  4  Mass.  460 ;  Wiiliamr 
eon  y.  Farrow,  1  Bailey,  611 ;  CommonweaUh  ▼.  Chambre,  4 
Dall.  143 ;  Pyle  t.  Maidding,  7  J.  J.  Marsh.  202 ;  Common- 
weaUh V.  Shortridge,  3  J.  J.  Marsh.  638 ;  KimhaU  v.  Lamson, 
2  Verm.  188;  Strong  v.  Birehaard,  6  Conn.  357;  Churchill  v. 
Merchants'  Bank,  19  Pick.  535;  Bartol  t.  CalveH,  21  Ala. 
42 ;  and  Brewer  y.  Harris,  6  Qratt.  285.) 

With  us^  by  general  usage  and  comm<Hi  acceptation,  whai- 
ever  the  word  month  is  used  without  qualification  it  is  under- 
stood to  mean  a  calendar  and  not  a  lunar  month,  both  in 
common  speech  and  all  business  transactions.  It  is  a  general 
rule  that  the  Legislature  must  be  supposed  to  have  used 
words  not  technical  in  the  sense  in  which  they  are  understood 
by  those  for  whom  they  legislate.  Our  pec^le  have  never 
been  in  the  habit  of  oxnputing  time  by  lunar  months  for  any 
purpose^  and  were  we  to  adopt  the  English  rule,  both  the; 
and  the  past  legislators  of  the  State  would  be  very  much  sur- 
prised to  find  that  a  word  universally  understood  by  them  in 
one  sense  has  heesa  used  in  the  Constitution  and  statutes  of  the 
State  in  a  very  different  sense.  Under  these  circumstances^ 
the  question  being  a  new  <me  in  this  State,  we  fed  at  liberty 
to  adopt  what  is  obviously  the  better  rule.  We  therefore  hold 
that  whenever  the  word  month  is  used  in  the  Constitution  or 
laws  of  this  State  without  qualification,  a  calendar  and  not  a 
lunar  month  is  intended. 

The  judgment  is  affirmed. 
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JOHN  A,  MoNEAR  r.  8.  M.  HUTOHINSOK. 

PuxcBASB  or  Swamp  Land  uhdbb  Act  of  1865. —  Oda  who  bad  imrduwed 
from  the  State  and  x>ald  for  a  tract  of  awamp  and  oyerflowed  land  under 
the  Act  of  1855.  prior  to  the  repeal  of  said  Act  In  1858»  had  acqutred  a 
▼eoted  right  In  the  Innd  which  could  not  he  taken  from  him  by  the  repeal, 
although  hla  patent  waa  not  leaned  aft  the  time  of  the  paasage  of  the  ra> 
pealing  Act 

Swamp  Land  within  XjiMira  or  Citt. —  H.  pnrehaaed  of  the  State  and  'paid 
for  a  parcel  of  awamp  or  overflowed  land,  bat  before  the  patent  waa  laaued 
an  Act  waa  paaaed  Including  the  land  within  the  Ilmlta  of  Petaluma,  an 
Incorporated  cltj.  ffelil,  that  the  patent  afterwarda  laaued  waa  not  thereby 
rendered  Inralld. 

Appeai.  front  the  District  Court,  Seventh  Judicial  District, 
Sonoma  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Oeorge  Pearce,  for  Appellant,  argaed  that  as  the  hmd  was 
located  under  the  Act  of  1855,  and  as  the  Act  of  1855  was 
repealed  in  1858,  before  the  patent  issued,  and  as  the  repeal- 
ing Act  differed  in  many  partieolan  from  the  old  Act^  and 
required  purchasers  under  the  old  Act  to  oomplj  with  the  pro- 
visions of  the  new,  and  as  the  Act  of  1858  excluded  lands  with- 
in the  limits  of  an  incorporated  city  from  its  provisions,  and 
as  the  patent  recited  that  it  was  issued  under  the  Act  of  1856, 
it  was  invalid,  and  issued  without  authority  of  law. 

WiUiam  D.  BU98,  for  Bespondent,  argued  that  as  the  de- 
fendant did  not  interpose  any  equitable  defense  he  was  not  in 
a  condition  to  attack  the  patent;  and  cited  People  v.  Stratton, 
25  Cel.  242,  251.  He  also  argued  that  the  patent  did  not  come 
within  the  provisions  of  the  Act  of  1858. 

By  the  Oourt,  Cusksst,  0.  J.: 

Ejectment  for  a  small  tract  of  land  situate  in  East  Pet$- 
luma,  in  Sonoma  County.  The  plaintiff  produc^  and, gave 
in  evidence  a  patent  issued  by  the  State  to  Thomas  Hopper, 
bearing  date  July  16,  1860,  which  purported  to  grant  the 
land  in  controversy,  with  other  land  of  which  it  was  a  part, 
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as  swamp  and  overflowed  land,  donated  to  the  State  of  CbB- 
fomia  by  an  Ajct  of  the  Congress  of  the  United  States,  passed 
Septemiber  28,  I860,  entitled  ''An  Act  to  enable  the  State  of 
Arkansas  and  other  States  to  redaim  the  swamp  lands  within 
their  limits."  (9  Stats,  at  Large,  519.)  The  plaintiff  al^ 
produced  and  gave  in  endenoe  oertain  deeds  of  conveyance  by 
which  he  acquired  the  title  of  Hopper  to  an  undivided  portion 
of  the  premises.  It  did  not  appear  on  the  trial  that  defendant 
had  any  title  to  the  property,  and  it  is  not  claimed  an  his 
behalf  that  he  can  retain  its  possession  provided  the  title  there- 
to had  passed  to  Hopper.  The  plaintiff  obtained  judgment, 
after  which  the  defendant  moved  for  a  new  trial,  which  wsb 
denied^  and  now  on  appeal  he  controverts  the  validity  of  the 
patent,  and  also  insists  that  the  evidence  did  not  warrant  the 
conclusion  that  the  premises  in  controveroy  were  a  part  and 
parcel  of  the  land  described  in  the  patent  In  respect  to  the 
last  point  stated,  we  think  the  evidence  warranted  the  finding 
of  the  Court  The  main  point  in  the  case  relates  to  the  validity 
of  the  patent  and  its  effect  as  evidence  of  title  in  the  plaintiif 
to  an  undivided  inteirest  in  the  premises  sought  to  be  recovered. 
The  patent  refers  to  the  Act  of  Congress  granting  to  the  State 
the  swamp  and  overflowed  lands  within  its  limits^  and  then  re- 
cites that  in  accordance  with  its  provisions  the  L^slature  of 
the  State  of  California,  on  the  28th  of  April,  1855,  passed  an 
Act  entitled  ^'An  Act  to  provide  for  the  sale  of  the  swamp  and 
overflowed  lands  belonging  to  the  State,"  authorizing  the  loca- 
tion and  disposal  of  a  portion  of  the  swamp  and  overflowed 
lands  donated  fo  the  State  by  said  Act  of  Congress;  and  fur- 
ther recites  the  payment  by  said  Hopper  of  the  price  for  the 
land  described  in  the  patent^  and  then  follows  the  grantii^ 
clause  in  these  words: 

"Now,  therefore,  all  the  requirements  of  the  Acta  of  Con- 
gress, as  well  as  the  Act  of  the  State  L^slature,  in  relation 
to  swamp  and  overflowed  lands,  having  been  fully  complied 
with,  I,  John  G.  Downey,  Governor  of  tiie  State  of  California, 
by  virtue  of  authority  in  me  vested,  have  granted,  bargainei-l 
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sold  and  eonvejed,  and  by  these  presents  do  grant,  bargain, 
sell  and  oonvey  unto  the  said  Thomas  Hopper,  all  the  above 
described  lands,  with  the  appurtenances  thereto  belonging;  to 
have  and  to  hold  unto  him,  the  said  Thomas  Hopper,  his  heirs 
and  assigns  forever/' 

Prom  other  evidence  in  the  case,  it  appears  that  the  pro- 
ceedings taken  and  had  on  the  part  of  Hopper  to  obtain  the 
title  to  the  land  described  in  the  patent  under  the  Act  of  the 
L^islature,  had  their  inception  and  completion  in  October, 
1857,  and  that  the  consideration  for  the  land  was  paid  by  him 
in  that  month,  and  that  his  patent  was  recorded  in  Sonoma 
County  on  the  6th  of  August,  1860,  ^vhich  was  soon  after  it 
was  issued.  The  evidence  shows  that  Hopper  complied  with 
all  the  requirements  of  the  Act  of  1855,  in  order  to  obtain  a 
title  from  the  Stato  to  the  land  in  question. 

In  1858  an  Act  was  passed  by  the  Legislature  entitled  "  An 
Act  to  provide  for  the  sate  and  reclamation  of  swamp  and 
overflowed  lands  of  this  State,''  (Laws  1858,  p.  198,)  and  4>y 
its  last  section  the  Act  of  1855  was  repealed,  but  as  a  part  of 
fte  repealing  section  it  was  provided  that  the  repeal  of  the  Act 
of  1855  should  in  nowise  disturb  or  affect  any  rights  which  at 
that  time  had  become  vested  or  which  had  accrued  under  the 
Act  repealed.  When  the  Act  of  1858  was  passed,  and  long 
before  then,  there  had  accrued  to  Hopper  a  vested  right  in  the 
premises  which  he  had  caused  to  be  surveyed  and  located ;  and 
the  right  to  be  fully  invested  with  the  title  from  the  State  had 
then  accrued  to  him.  His  right  was  complete  on  the  12th  of 
April,  1868,  when  the  Oity  of  Petaluma  was  incorporated,  and 
though  the  land  was,  at  the  date  of  the  patent,  within  the  in- 
corporated limits  of  that  city,  that  fact  did  not  render  the  patent 
iavalid* 

We  are  of  the  opinion  the  judgment  was  right  and  should  be 
afinnad.    Judgment  affirmed* 
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Hones  ow  PuoB  UifUBCORoiD  Dmn>. —  Notiee  ef  •  prior  onreoorded  eooTcjaiifle 
must  be  eteftrly  brousfat  home  to  •  eabeeqaent  imrebaeer  whoee  omiTciTmiice 
to  first  recorded,  before  the  onr^eorded  deed  will  prermtl  ever  tho  oim  Ant 
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piirchmeinf  land  In  the  potioeelon  of  a  pereon  other  than  tlie  srantoc*  is 
charged  by  the  law  with  the  dnty  of  Inquiring  by  what  right  or  title  be 
holda. 

Whsbb  TBI  PoaansaiOH  of  Lahd  is  OomnaTHiT  with  Bbooed  TiTf  i  M 
the  apparent  poeaeesion  of  land  la  conalstent  with  the  title  appearing  «f 
record.  It  to  not  the  dnty  of  the  parchaaer  to  make  anj  Inquiry  coneemlng 
the  title  beyond  what  the  recording  olBce  ahowa. 

■alb  of  Laud  in  PossBnaioir  of  Vbndob  aim  AKonna  Paaaow^ — U  at  tho 
time  of  the  eale  of  land  the  record  title  to  In  the  Tender  and  the  Tendor  to 
In  poeaeeslon,  and  another  person  to  also  In  possession,  there  to  no  picnuuip- 
tlon  of  title  out  of  the  vendor,  and  no  Inquiry  need  be  made  of  tho  •Hier 
person  as  to  his  right  or  title. 

What  Posssssioh  of  Land  suFFicinrr  to  aim  Nonca. —  If  the  owner  of  a 
lot  in  a  city  occupies  part  of  a  house  on  the  same,  and  another  penon 
*  occupies  the  remainder  of  the  house,  and  while  thto  oeeupntlon  of  both 
continues  the  owner  conreys  to  thto  other  person  whooe  deed  to  not  recorded, 
and  then  conyeys  to  a  third  person  whose  deed  to  first  recorded, 
'  the  possession  of  the  one  baring  the  unrecorded  deed  to  not  suffldent  to  giw 
notice  to  the  subsequent  purchaser. 

What  Pobsmsion  is  Non^  of  UmtncoainD  OoimnrAHOik — The  poonMton 
of  a  Tendee  with  an  unrecorded  couTeyanee  will  not  giye  notice  to  a  anb- 
sequent  purchaser  whose  conyeyance  to  first  recorded,  unless  sncft  pnases- 
■ton  to  open,  notorious,  and  esduslTS. 

Appbal  from  the  District  Court,  Sixth  Judicial  District, 
Sacramento  County. 

On  the  8th  day  of  November,  1855,  the  {daintiff,  together 
with  Mathew  Simmons,  E.  H.  Morse,  and  Mary  D.  Culver, 
purchased  of  Thomas  Brooks  two  bloeks  of  land  in  the  City 
of  Sacramento,  lying  between  E  and  F  and  Eighteenth  and 
Twentieth  streets,  and  Brooks  executed  to  them  a  deed,  which 
was  recorded.  On  the  2l8t  of  August,  1856,  the  plaintiff 
Morse  and  Culver  united  in  a  deed  of  all  the  property  to  Sim- 
mons, in  order  to  enable  said  Simmons  to  make  sale  of 
the  same,  and  this  deed  was  recorded.  Simmons  soon  after  sold 
all  the  lots  to  various  parties,  except  Lot  Number  Seven>  and 
upon  a  settlement  between  the  parties  it  was  agreed  that 
plaintiff  should  have  this  lot  In  accordance  with  this  under- 
standing, Simmons,  in  August,  1856,  executed  a  deed  of  the 
same  to  plaintiff.     This  deed  was  not  reoordad.     Simmoos 
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afterwards,  on  the  10th  day  of  Febmary,  1858,  executed  a 
mortgage  on  the  lot  to  defendant  Yule.  Ynle  foredoaed  thia 
mortgage  in  1861,  and  obtained  a  SherifPa  deed  of  the  prop- 
erty in  May,  1862.  The  plaintiff  waa  not  a  party  in  the 
f oredoaure  suit  The  plaintiff,  who  was  liring  on  the  lot,  and 
had  occupied  it  exclusively  after  September,  1858,  and  had 
made  improvements  thereon  of  the  value  of  about  two  thou- 
sand dollars,  afterwards  brought  thia  action  to  quiet  the  title. 
She  recovered  judgment  in  the  Court  below,  and  defendant 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

H,  H.  Hartley,  for  Appellant,  argued  that  plaintiff's  deed 
not  having  been  recorded,  and  Simmons,  after  his  sale  to  her, 
having  been  permitted  still  to  occupy  the  premises,  the  pos- 
session of  plaintiff  was  not  sufficient  to  put  a  purchaser  or 
mortgagee  upon  inquiry  as  to  the  condition  of  the  title,  or 
claims,  if  any,  of  plaintiff,  as  an  occupant  of  a  part  of  the 
premises;  and  that  the  possession  of  one  holding  under  an 
unrecorded  deed  was  not  constructive  notice  to  a  subsequent 
purchaser  whose  deed  was  first  recorded,  unless  that  posses- 
sion was  actual  and  exclusive;  and  cited  8  Mass.  608;  4  Id. 
687;  4  K  SL  866;  2  Sumner,  291,  655-6;  and  8  Greenleaf, 
77. 

E.  W.  F.  Sloan,  also  for  Appellant,  argued  that  the  registry 
of  a  deed  was  constructive  notice  to  all  subsequent  purchasers, 
but  possession  by  the  vendee  imder  a  prior  unrecorded  deed 
was  not  constructive  notice,  and  only  put  the  subsequent 
purchaser  on  inquiry;  and  cited  Williamson  v.  Brown,  18  N. 
Y.  362 ;  Fassett  v.  Bmith,  23  Id.  259 ;  and  Harris  v.  Arnold, 
1  Bhod.  137;  and  that  the  possession  which  would  put  the 
second  purchaser  upon  inquiry  must  be  open,  notorious,  and 
exclusive,  and  such  as  would  naturally  suggest  to  an  intended 
purchaser  of  ordinary  prudence  that  the  title  of  the  property 
was  not  where,  of  record,  it  appeared  to  be;  and  cited  Bil- 
lington  v.  Welsh,  5  Binn.  132;  Boggs  v.  Varrier,  6  Watts  & 
Serg.  469;  Kendall  v.  Lawrence,  22  Pick.  644;  and  BeU  v. 
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TwUight,  2  Fostet  N.  H.  518.  Mr.  Sloan  also  argaed  that  the 
poeseasion  of  the  prior  grantee  in  the  nnreoorded  deed  must 
have  been  obtained  contemporaneoualj  with  the  reception  of 
the  unrecorded  deed^  or  by  entry  thereunder;  and  c^ted  Eewes 
v.  WisweU,  8  Green.  98;  McMechan  v.  Orijjp/ng,  8  Pidc  155; 
Yeazie  v.  Parker,  23  Maine,  170. 

By  the  Court,  Rhodbb,  J. : 

We  have  bestowed  much  attention  upon  this  case  since  its 
reargument  by  the  counsel  for  the  defendant,  for  questions  of 
the  importance  of  those  presented  demand  mature  deliberation 
before  a  conclusion  is  reached.  Our  labors  have  not  been 
lightened  by  the  assistance  of  counsel  for  the  opposite  party  — 
the  plaintiff  having  failed  to  present  us  with  points,  authori- 
ties or  argument.  Questions,  the  decision  of  which  involve 
consequences  of  such  magnitude  as  do  those  arising  in  this 
ease,  ought  to  be  fully  discussed  on  both  sides  before  they  are 
decided.  Of  the  defendants  no  complaint  can  be  made,  for 
their  brief  on  reargument  will  not  detract  from  the  well 
earned  reputation' of  its  author,  who  was  distinguished  alike 
for  his  industry,  his  candor  and  his  professional  ability.  Our 
former  opinion  must  be  modified  in  respect  to  some  of  the 
points  passed  upon,  and  the  decision  changed. 

The  Court  below,  we  are  satisfied,  erred  in  finding  that  at 
the  time  of  the  execution  of  the  mortgage  by  Simmons  to 
Yule,  Yule  had  notice  of  the  unrecorded  conveyance  executed 
by  Simmons  to  the  plaintiff  in  1856.  The  evidence  sbows, 
that  shortly  after  the  conveyance  of  the  two  blocks,  in  1855, 
to  the  plaintiff  and  Simmons  and  their  two  associates  in  the 
purchase,  the  plaintiff  and  Simmons  took  possession  of  the 
blocks  and  occupied  a  small  house  that  the  four  purchasers  or 
some  of  them  erected  on  onef'  of  the  lots  —  the,  lot  in  contro- 
versy—  and  that  they  so  continued  in  the  occupation  of  the 
house  and  possession  of  the  premises  up  to  the  time  of  the 
execution  of  the  deed  of  Simmons  to  the  plaintiff;  and  that 
from  thence  up  to  a  time  subsequent  to  the  execution  of  the 
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mortgage  by  Simmons  to  Yule  they  remained  apparently  in 
the  same  occupation  and  possession  of  the  house  and  premises. 
At  the  date  of  the  mortgage  Simmons  occupied  one  room  and 
the  plaintiff  ooenpied  the  rest  of  the  house,  but  there  was 
nothing  in  the  circumstances  surrounding  the  occupation,  to 
indicate  to  a  person  looking  at  the  pre^iises  that  the  occupa- 
tion or  possession  of  either  was  in  any  respect  limited. 

It  having  been  shown  that  Simmons,  at  or  about  the  date 
of  his  mortgage  to  Yule,  in  fact  occupied  a  room  in  the  house 
SB  a  lodger,  we  proceeded,  in  our  former  opinion,  lo  consider 
Simmons'  true  relation  to  the  premises,  so  far  aa  the  posses^ 
sion  was  concerned,  as  between  him  and  the  plaintiff,  and  to 
ascertain  which  of  them  was  deemed  in  law  to  hold  the  poe- 
eession.  Upon  further  reflection,  we  are  of  opinion  that  this 
investigation  cannot  be  legitimately  entered  into  for  the  pur- 
pose of  ascertaining  whether  the  facts  were  sufficient  to  put 
the  subsequent  purchaser  upon  inquiry  as  to  some  right  or 
title  not  appearing  of  record.  It  is  said  in  Fair  v.  Stevenoi,  29 
Cal.  490,  in  entire  harmony  with  the  current  of  authority 
that  the  open,  notorious  and  exclusive  possession  of  a  pur« 
chaser  holding  under  an  unrecorded  deed  is  sufficient  to  put  a 
flnbsequent  purchaser  upon  inquiry  as  to  the  title  of  the  person 
in  possession,  and  that  notice  of  the  unrecorded  deed  should 
be  found  from  such  i)ossession,  unless  it  appears  that  the 
inquiry  has  been  diligently  prosecuted,  but  without  success. 
The  doctrine  of  constructive  notice,  implied  from  possession^ 
springs  from  the  apparent  —  not  the  true  —  rdation  that  the 
person  in  possession  bears  to  the  title.  It  proceeds  upon  the 
appearances  land  the  presumptions  arising  therefrom.  The 
person  in  possession  is  presumed  to  be  rightfully  so,  and  the 
subsequent  purchaser  finding  a  person  in  the  apparent  posses- 
sion, is  charged  by  the  law  with  the  duty  of  inquiring  by 
what  right  or  title  he  holds.  The  ground  upon  which  the 
holder  of  the  unrecorded  conveyance  is  permitted  to  prevail 
over  a  subsequent  purchaser,  who  has  recorded  his  convey-' 
ance  according  to  the  statute,  is  that  it  was  fraudulent  in  him 
to  take  and  register  a  conveyance  to  the  prejudice  of  the 
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known  title  of  another.  And  as  fraud  will  not  be  presumed, 
but  must  be  proven,  the  notice,  whether  actual  or  constmo- 
tiyOy  of  the  unrecorded  eonveyanee,  must  be  clearly  shown 
before  the  exception  established  by  the  Courts  to  the  Begisr 
tration  Act  will  be  permitted  to  prevail. 

Inquiry  does  not  become  a  duty  where  the  apparent  posses- 
sion is  consistent  with  the  title  appearing  of  record.  The 
subsequent  purchaser  cannot  be  said  in  such  taae  to  have 
mther  neglected  or  refused  to  make  inquiry  for  a  title  not 
appearing  of  record,  for  none  was  suggested  by  the  apparoit 
possession,  and  therefore  for  his  failure  he  cannot  be  adjudged 
guilty  of  a  fraud.  Where  the  vendor  is  in  the  apparent  pos- 
session, the  subsequent  purchaser  finding  the  title  of  record  in 
the  vendor,  is  put  upon  no  further  inquiry,  because  the  pos- 
session appears  to  be  according  to  the  title;  and  if  at  the 
same  time  another  person  is  also  in  poss^^ssion,  there  is  no 
presumption  of  title  in  him  inconsistent  with  that  found  in 
the  vendor.  In  Billington  v.  Welsh,  6  Bin.  182,  the  vendor 
sold  by  parol  a  part  of  a  tract  of  land,  and  put  the  vendee  in 
possession,  and  retained  possession  of  the  remainder  of  the 
tract;  and  it  was  held  that  as  there  was  nothing  to  distinguish 
the  possession  of  the  vendee  from  that  of  the  vendor,  it 
would  not  impart  notice  to  the  subsequent  purchaser.  The 
vendor  had  erected  a  forge,  gristmill  and  sawmill,  with  a 
number  of  houses  such  as  are  usually  connected  with  works 
of  that  kind,  and  the  vendee  had  possession  of  only  a  small 
portion  of  land  at  no  great  distance  from  the  iron  works;  and 
the  Court  thought  that  "  it  would  naturally  occur  to  a  person 
noticing  the  forge,  mills,  and  adjacent  buildings  and  tndosures, 
that  they  all  belonged  to  the  proprietors  of  the  works.'' 

This  leads  us  to  lihe  only  remaining  point  made  by  the 
defendants  on  the  rea^^ument  that  we  shall  notice.  It  i^ 
insisted  that  the  possession  of  the  first  vendee  must  be  no^ 
only  open  and  notorious,  but  also  exclusive.  This  appears  to 
have  been  the  view  of  this  Court  in  all  the  later  cases.  (See 
Lestrade  v.  Barth,  19  Cal.  675 ;  DuUan  v.  Warschauer,  81  Cal. 
627;  Fair  v.  J^tevenot,  29  Cal.  486.)    And  the  doctrine  is  very 


Oct,  1866.]  Jiao.  i^.  XUdingtoit.  486 


Optnloo  of  the  Court  r^Bhodei,  J. 


unifopiidy  flu6tain^  by  die  enrrent  of  autiioiTtjr.  (MeMeehan 
V.  Oriffing,  3  Pick.  149;  KendaU  v-  Lawrence,  22  PicK.  542; 
Haaurick  ▼•  FoweU,  6  BiniL  132 ;  Haic^M  v.  Tf  i^ureZZ,  8  Qveeor 
leaf,  98;  £u<fer  v.  Stevens,  26  Maine,  484;  Le  Neve  y.  I^ 
Neve,  S  Lead.  Cases  in  £q*>  The  tegM  baa  often  and  jnstlj 
been  expressed  thai  the  plain  role  of  tb^  9tatate  was;  crer  de- 
parted from,  or  tbat  if  any  exception  was  made,  it  had  not  been 
confined  to  eases  of  atstoal  notice  broiigbt  diiectly  home  to  the 
persons  to  be  ohaji^;  but  as  it  has  been  made  to  include 
notices  implied  from  the  possession  of  the  prior  purchasers^ 
the  remedy,  if  any  is  needed,  is  with  the  Legislature;  but  the 
Court  will  ecmfine  the  exoeptioii  to  cases  of  ^^en,  notorious 
and .  exclusive  possession — to  the  exclusion,  at  least,  of  the 
grantor*  The  subsequent  purchaser  is  not  justly  chargeable 
with  fraud  in  failing  to  jrike  inquiry  for  a  prior  unrecorded 
conveyanoey  unless  there  is  some  fact  or  circumstance  apparent 
to  his  observation,  calculated  to  excite  the  suspicion  of  a  pru* 
dent  man  dealing  with  the  property,  that  a  prior  conveyance 
had  been  made.  The  esistoice  of  suxsh  a  conveyance  would 
not  be  suggested  by  the  possession  of  a  third  person,  while  the 
vendor  hdd  the  tiUe  appearing  of  record,  and  was  in  the  ap- 
parent possession. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Mr.  CShief  Justice  Oubbjet  eo^ressed  no  opinicn. 


BENJAIHN*  F.  fish  v.  SOHN  H.  BEDTNOTOK  el  eZk 

9mMtAL  HP  AuaoAviONS  OoiriuncTif««T  erAraDw-*If  0«f«rtl  natcrlal  teeti 

are  stated  eonjonctlTely  la  a  Terlfled  eomplalat  an  aaiwer  whlek  nnder- 
^        takee  to  deny  theee  aTermeiits  ea  a  whole,  at  eonjanetlTely  etated,  la  multw% 

and  aa  adinfaeloa  of  the  allegatlona  thna  attempted  to  be  denied. 
8FBCIVIC  Dbnials  IK  AvBWW^ —  An  anawer  to  a  verified  complalat  whi^  imder- 

takee  to  deny  material  allegatloni»  thonld  eontaln  a  ■peelfle  denial  to  eadi 

allegation  controverted. 
AimronifT  ov  Answkr  whbn  it  BAa  Faxlbd  to  I>BiiT.»^UpoaflM  trial, 

•very  material  allegation  of  the  oomplalnt  not  qpeclfleaUycoatroirertod*la  to 
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be  taken  ai  true;  but  If  tlie  d«£flii4tat  w&ppomtA  b«  bad  d«ilii  mIiiiM 
allecstlont,  and  tba  Court  austalned  bla  t1«w  of  tba  anawar,  tha  aypillMi 
Court,  when  It  reverses  the  Judgment,  may  allow  tba  Oooit  bslav  to  aurttai 
Ita  discretion  In  permttttng  tbo  answer  to  be  amtndad. 

Appeal  from  the  District  Ocmrt,  TmlM  Judidal  Difltriet^ 
City  and  County  of  San  Frandsoo. 

The  facts  are  stated  in  the  opimpa  of  the  Court 

Theodore  H.  HUteU,  for  Appellant^  argaed  that  <m  the  plead- 
ings appellant  was  entitled  to  a  judgment,  because  the  mats- 
rial  all^ations  of  the  complaint  were  met  by  a  ooajuncd?s 
form  of  denial  which  did  not  raise  an  issue  on  the  substantias 
matters  averred;  and  cited  Cmd field  v.  Scmders,  17  CaL  123; 
and  Landers  v.  Bolton,  26  CaL  417.  ^     ^ 

Byrne  A  Freelon,  for  Respondent,  argued  that  the  answer 
admitted  that  Fish  had  the  prior  manufacture  and  use  of  tbs 
liquid,  but  denied  that  he  had  given  it  a  name  by  which  it  had 
become  known  in  the  market,  or  had  created  a  trade  mark 
which  had  value,  and  that  this  was  the  material  point  in  iasne 
and  tried. 

By  the  Court^  Cubket,  C.  J. : 

This  action  was  comnij&nced  in  the  District  Court  of  the 
Twelfth  Judicial  District^  in  and  for  the  CSty  and  Coimty  of 
San  Francisco,  in  July,  1862,  against  the  defendants,  compos- 
ing the  firm  of  Redington  &  Co.,  to  restrain  them  from  pre- 
paring and  offering  for  sale  and  selling  an  article  manuf actuied 
'by  them  in  imitation  of  an  article  alleged  by  the  plaintiff  to 
have  been  invented  and  composed  by  him,  bearing  the  nans 
of  ^^  Fish's  Infallible  Hair  Restorative,"  and  from  preparisg 
and  offering  for  sale  and  selling  any  article  bearing  that  name; 
and  also  to  restrain  them  from  counterfeiting  and  simuladng 
his  trade  marks,  etc  And  further,  the  plaintiff  sought  to 
obtain  a  decree  requiring  the  defendant  to  account  for  the 
profit  by  them  realized  from  sales  of  the  imitated  or  genuins 
article,  and  a  judgment  for  damages  on  aooount  of  the  wrongi 
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and  mjuries  which  he  alleged  he  had  sustained  by  the  infringe 
ment  of  his  right  by  the  defendants. 

The  defendants  appeared  and  answered^  after  which  the 
cause  was  submitted  to  a  referee,  duly  appointed^  who  heard 
the  evidence  and  reported  a  judgment  in  defendants'  favor. 
The  plaintiff  moved  for  a  new  trial,  which  being  denied,  he 
appealed  from  both  the  judgment  and  order  overruling  the 
motion  for  a  new  trial-  The  only  question  open  to  review 
arises  upon  the  pleadings  in  the  case,  upon  which  the  plaintiff 
moved  for  judgment  at  the  opening  of  the  trial,  and  upon 
which  he  has  maintained  throughout  to  be  entitled  to  judg- 
ment The  pleadings  were  verified*  The  stating  part  of  the 
eomplaints  reads  as  follows: 

'^And  plaintiff  further  shows  that  heretofore,  to  wit:  in  the 
year  1855,  at  said  city  and  county,  he^  the  plaintiff,  invented, 
manufactured  and  made  an  article  for  the  restoring  and 
strengthening  of  the  human  hair,  to  be  used  upon  the  head 
and  hair,  and  gave  it  the  name  by  which  it  was  and  is  known, 
of  ^Fish's  Infallible  Hair  Ilestorative.^  And  plaintiff  further 
shows  that  he  is  now,  and  for  a  long  time  has  been,  and  at  the 
time  of  and  before  the  committing  of  the  grievances  herein- 
after mentioned,  was  the  manufacturer  of  said  article,  which 
he  has  for  a  long  time  offered  for  sale  and  sold  in  glass  bottles 
labelled  with  his  own  proper  labels,  devices  and  trade  marks, 
and  in  wrappers  or  circulars,  all  of  which  were  composed, 
invented  and  adopted  by  this  plaintiff  for  that  purpose,  speci- 
mens or  copies  of  which  labels,  devices  and  trade  marks  and 
wrappers  or  circulars,  are  hereto  annexed,  and  form  part  of 
this  complaint  marked  Exhibit  *A'  and  Exhibit  ^B ' —  the  first 
being  a  copy  of  the  label  and  the  second  a  copy  of  the  wrap- 
per or  circular.  And  plaintiff  further  shows,  that  by  reason 
of  his  knowledge  And  long  experience  and  great  care  in  his 
said  business  of  manufacturing  and  making,  and  the  good  and 
usefnl  quality  of  the  said  article,  the  same  became  and  was,  at 
and  before  the  time  of  the  grievances  hereinafter  mentioned, 
widely  known  in  the  community  as  a  valuable  and  useful  arti* 
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de;  and  acquired  a  high  reputation  as  such,  and  ooaimanded, 
and  still  commands,  as  a  valuaUe  and  useful  article,  an  ezlen- 
siTe  sale  at  the  said  City  and  County  of  San  Francisco,  and 
tihroughout  the  said  State  of  California,  which  is  and  for  the 
last  five  years  has  been  a  source  of  great  profit  to  the  plaintiff. 

^^And  plaintiff  further  shows,  that  said  article  is  known  to 
the  puUic,  and  to  the  buyers  and  consumers  thereof,  by  the 
name  of  *  Fish's  Infallible  Hair  Restorative,'  and  by  this  plain- 
tiff's own  proper  dences^  trade  marka^  labels  and  wrappers  ot 
circulars. 

^And  plaintiff  further  shows  that,  notwithstanding  the  long 
and  quiet  use  and  enjoyment  by  this  plaintiff  of  said  name, 
devices,  trade  marks,  labels  and  wrappers  cfr  circulars,  the 
defendants,  well  knowing  the  premises,  but  wilfully,  wrong- 
fully and  unlawfully  disregarding  the  rights  of  this  plaintiff 
therein,  thereafter,  to  wit:  on  or  about  the  month  of  March, 
in  the  year  1860,  wilfully,  wrongfully,  unlawfully  and  fraud- 
ulently, prepared  and  offered  for  sale,  and  sold,  and  always 
have  and  do  still  and  now  offer  for  sale,  and  sell,  at  the  said 
city  and  county^  and  elsewhere  throughout  said  State  of  Cali- 
fornia, an  article  in  imitation  of  the  plaintiff's  article^  whidi, 
with  intent  to  deceive  and  defraud  the  puUic,  and  the  buyers 
and  consumers  thereof,  and  to  injure  and  defraud  this  plaintiff, 
they  have  put  up,  or  cause  to  be  put  up,  in  similar  packages, 
to  wit:  in  glass  botties,  labelled  with  nearly  similar  labels, 
devices,  trade  marks,  and  with  nearly  similar  wrappers  or 
circulars,  of  which  false  and  nearly  similar  labels,  devices, 
trade  marks  and  wrappers  or  circulars,  specimens  or  copies 
are  hereto  annexed  and  made  part  of  this  complaint,  marked 
Exhibit  ^C  and  ExhiUt  'D'— the  first  being  a  copy  of  the 
spurious  label,  and  the  second  a  copy  of  the  spurious  wrapper 
or  circular. 

^^And  plaintiff  further  shows  that  said  last  menticmed  and 
nearly  similar  labels,  devices,  trade  marks  and  wrappers  or 
circulars,  are  fraudulent,  counterfeit  and  spurious  iTrilt^nmi 
of  the  plaintiff's  labels,  devices,  trade  marks,  and  wrappers  or 
circulars,  and  that  the  defendants  have^  and  at  all  timea  wfaeo 
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fiellis^  or  preparing  any  of  saidamitatioztB  of  said  article,  have 
liad  full  knowledge^  and  are  and  have  been  adviaed  and  in- 
formed that  the  said  imitated  labels,  devices,  trade  marks,  and 
'Wrappers  <«•  circnlars  are  and  have^been  pirated  or  simulated, 
and  fraudulent  counterfeits  of  the  labels^  devices,  trade  marks, 
wrappers  and  circulars  infvented,  composed  and  adopted  by 
this  plaintiff,  aa  aforesaid ;  all  of  which  will  more  fully  appear 
by  reference  to  the  exhibits  hereto  annexed  and  hereinbefore 
referred  to.  ' 

^And  plaintiff  further  shows  that  said  imitations  and  coun- 
terfeits are  calculated  to  deceive  the  purchasers  and  consumer? 
of  plaintiff's  said  article,  and  the  public  in  general,  and 
actually  have  misled,  and  do  still  mislead  many  of  them  to 
buy  and  purchase  the  artioles  offered  for  sale  and  sold  by  the 
defendants,  in  the  belief  that  it  is  the  article  maniifactured  by 
this  plaintiff,  greatly  to  the  diminution  and  damage  of  the 
business  and  profits  of  this  plainitiff. 

'^And  the  plaintiff  further  shows  that  ^the  article  so  pre- 
pared and  put  up  and  sold  by  the  defendants  in  imitation  of 
the  plaintiff's  article  is  of  a  greatly  inferior  article,  and  that, 
by  reason  of  the  premises^  the  general  esteem  and  reputati<Hi 
of  the  said  article  manufaetured  by  the  plaintiff  has  been  in- 
jured, greatly  to  the  diminution  and  damage  of  the  business 
and  profit  of  this  plaintiff. 

'^And  plaintiff  further  shows  that  the  defendants  for  a  long 
time  past  have  caused,  and  do  still  causey  an  advertisem^iat,  a. 
copy  of  which  is  hereto  annexed  and  made  part  of  this  comr 
plaint,  marked  Exhibit  'E,'  to  be  published  in  the  ^  Daily  ^ 
Herald  and  Mirror,'  and  various  other  newspapers  published 
in.  said  City  and  County  of  San  Francisco,  and  like  advertise- 
ments in  many  other  newspapers  throughout  the  State  of  Cali- 
fornia; all  of  which  actings,  doings,  advertisings  and  publica- 
tione,  are  contrary  to  equity,  and  greatly  injure  and  damage 
said  plaintiff. 

''And  plaintiff  further  shows  that  the  defendants'  hate 
shipped,  and  do  still  ship,  large  quantities  of  said  imitation,  so 
prepared  and  put  up  by  them  to  be  oarried  and  offered  for  sale. 
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tad  sold  out  of  this  State,  to  the  great  diminutioii  and  damage 
of  the  businefis  and  profits  of  this  plaintiff. 

"And  plaintiff  further  shows  that  although,  before  the  com- 
mencement  of  this  action,  the  plaintiff  repeatedly  requested 
the  defendants  to  desist  from  preparing,  makings  patting  np, 
offering  for  sale,  and  selling  said  imitation,  and  from  simulat- 
ing, counterfeiting,  imitating,  and  infringing  the  plaintiffs 
labels,  de%'ices,  trade  marks,  and  wrappers  or  circulars,  and 
f roni  publishing,  or  causing  to  be  published,  in  the  newspapers 
of  this  State,  or  any  of  them,  the  advertisement  hereinbefore 
referred  to  or  any  similar  one^  and  from  flipping  any  of  said 
imitation,  and  carrying  and  offering  the  same  for  sale,  and 
selling  the  same  out  of  this  State;  yet  the  defendants  have 
heretofore  refused,  and  do  still  refuse,  so  to  do,  but  threaten 
to  continue  to  do  as  they  have  heretofore  done,  and  as  they 
are  hereinbefore  alleged  to  have  done. 

"And  the  plaintiff  further  shows  that,  by  reason  of  the 
premises,  he  has  been  injured  and  sustained  damage  to  the 
amount  of  ten  thousand  dollars. 

"And  plaintiff  further  shows  that  he  is  without  any  ade- 
quate remedy  at  law  for  the  grievances,  wrongs,  injuries  and 
frauds  so  practiced  upon  him  by  the  defendants  as  aforesaid, 
and  is  entirely  remediless,  without  the  equitable  interpoaiticB 
of  the  Courts.'^ 

'     The  defendants'  answer  reads  as  follows: 

"Now  comes  the  said  defendants,  by  ,  their  attor- 
neys, and  for  answer  to  the  complaint  in  said  case  made  saj: 
They  deny  that  in  the  year  1855,  or  at  any  other  time,  at  said 
city  and  county,  or  elsewhere,  the  plaintiff  invented,  manufac- 
tured and  made  an  article  for  the  restoring  and  strraigthening 
of  the  human  hair,  to  be  used  upon  the  head  and  hair,  and 
gave  it  the  name  by  which  it  was  and  is  known,  of  'Fish's 
Infallible  Hair  Restorative.* 

"  The^  deny  that  the  plaintiff  is  now,  and  for  a  long  time 
has  been,  and  at  the  time  of  and  before  the  alleged  com- 
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mitting  of  the  allied  grievanee  in  the  said  compUunt  men- 
tioned, was  the  manufacturer  of  said  article,  which  he  has  for 
a  long  time  offered  for  sale  and  sold,  in  glass  bottles,  labelled 
^th  his  own  proper  labels,  devices  and  trade  marks,  and  in 
^wrappers  or  drenlars,  aU  of  which  were  composed,  invented 
and  adopted  by  the  plaintiff  for  that  pnrpoee. 

**  Thej  deny  that  the  specimens  or  copies  of  said  alleged 
labels,  devices  and  trade  marks,  and  wiappen  or  drenlars, 
annexed  to  said  complaint  and  marked  respectively,  '  Exhibit 
A'  and  ^Exhibit  B/  are  specimena  or  copies  of  plaintiff's 
labels,  devices,  trade  marks,  wrappers  or  circulars,  or  of  any 
of  them. 

'^  They  deny  that,  by  reason  of  plaintiff's  knowledge,  and  long 
experience,  and  great  care,  in  his  said  business  of  manuf  actor^ 
ing  and  making,  and  the  good  and  useful  quality  of  said  artide^ 
the  same  became  and  was,  at  and  before  the  time  of  the  griev* 
ances  in  said  complaint  alleged,  widdy  known  in  the  commu- 
nity as  a  valuable  and  useful  artiele,  and  acquired  a  high 
reputation  as  such,  and  commanded  and  still  commands,  as  a 
valuable  and  useful  artide,  an  extensive  sale  at  the  said  Oity 
and  County  of  San  Francisco  and  throughout  the  State  of 
California,  whidi  is  and  for  the  last  five  years  has  been  a 
source  of  great  profit  to  the  plaintiff.  They  deny  that  the 
said  artide  is  known  to  the  public  by  plaintiff's  own  proper 
devices,  trade  marks,  labels,  and  wrappers  or  circulars. 

''They  deny  that  plaintiff  had  the  long  and  quiet  use  and 
enjoyment  of  said  name,  devices,  trademarks,  labels,  and 
wrappers  or  drculars. 

''  They  deny  that  notwidistanding  said  alleged  long  and 
quiet  use  and  enjoyment,  defendants,  wdl  knowing  the  prem- 
ises, but  wilfully,  wrongfully  and  unlawfully  disregarding  the 
rights  of  the  plaintiff  therein,  thereafter,  to  wit:  on  or  about 
the  month  of  March,  in  the  year  1860,  wilfully,  wrongfully, 
unlawfully  and  fraudulently  prepared  and  offered  for  sale,  and 
sold,  and  always  since  have,  and  do  still  and  now  offer 'for  sale^ 
and  do  sdl  at  the  said  oily  and  county  and  elsewhere  through- 
out said  State  of  California,  an  artide  in  imitation  of  the  plain- 
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tiffs  article,  which,  with  intent  to  deceive  and  defraud  the 
plaintiff,  they  have  put  up,  or  caused  to  be  put  up  in  similar 
packages,  to  wit,  in  ^ass  bottles,  labelled  with  nearly  similar 
labels,  devices  and  trade  marks,  and  with  nearly  similar  wrap- 
pers or  circulars,  copies  of  which  are  annexed  to  said  oom- 
plaint,  and  marked  respectively, '  Exhibit  C,'  and  *  Exhibit  D;' 
anddxey  deny  that  either  '  Exhibit  C  '  or  ^  Exhibit  D '  is  spu- 
rious. 7hey  deny  thatt  said  last  mentioned  and  alleged  nearly 
similar  labels^  devices,  trade  marks  and  labels,  and  wrappers 
or  circulars  are  fraudulent,  counterfeit  and  spurious  imitations 
of  the  plaintiff's  labels,  devices,  trade  marks  and  wrappers  or 
circulars,  or  of  any  of  them,  or  are  imitations,  and  or  that  the 
defendants  have,  and  at  all  times  when  selling  or  preparing 
any  of  said  allied  imitations  of  said  article,  have  had  full 
knowledge,  and  are  and  have  been  advised  and  informed  that 
the  said  alleged  imitated  labels,  devices,  trade  marks,  and 
wrappers  or  circulars,  are  and  have  been  pirated  and  simu* 
lated,  and  fraudulent  counterfeits  of  the  labels,  devices^  trade 
marks,  and  wrappers  tur  oiienlars,  invented,  composed  and 
adopted  by  plaintiff,  as  aforesaid,  in  said  c(wiplaint  allied. 
And  defendants  say,  that  if  any  such  adrioe  or  information  was 
ever  given  them  by  anybody,  that  it  is  false. 

'^Defendants  deny  that  said  alleged  imitations  and  count^^ 
feits  are  calculated  to  deceive  the  purchasers  and  consumers 
of  plaintiff's  said  article  and  the  public  in  general,  and  actually 
have  misled,  and  still  do  mislead,  many  of  them  to  buy  and 
purchase  the  article  offered  for  sale  and  sold  by  the  defend- 
ants, in  the  belief  that  it  is  the  article  manufactured  by  the 
plaintiff,  greatly  to  the  diminution  and  damage  of  the  business 
and  profits  of  the  plaintiff. 

•  ^^And  defendants  deny  that  the  article  alleged  to  be  so  pre- 
pared, put  up  and  sold  by  them,  in  imitation  of  the  plaintiff's 
article,  is  of  greatly  inferior  quality,  and  that  by  reason  of  the 
premises  the  general  eateem  and  reputation  of  the  said  article 
manufactured  by  the  plaintiff  has  been  injured^  greatly  to  the 
dimimition  and  damage  of .  the  business  and  profits  of  Ifae 
plaintiff* 
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''  They  deny  that  they  hftv«  for  a  long  tMie  past  oawedy 
and  do  still  cause,  an  advertisement,  a  copy  of  which  is 
annexed  to  said  complaint,  marked  '  Exhibit  E/  to  be  pub- 
lished in  the  'Daily  HeraM  and  Mirror,'  and  rarious  other 
newspapers  published  in  said  City  and  County  of  San  Fran- 
cisco, and  like  advertisements  in  many  other  newspapers 
throughout  the  State  of  California,  or  in  any  of  ih^n,  all  or 
any  of  which  actings,  doings,  advertisements  and  publications 
are  contrary  to  equity  and  greatly  injure  and  damage  said 
plaintiff.  They  admit  that  they  have  caused  said,  '  Exhibit 
E '  to  be  published,  and  aver  tibat,  by  reason  of  the  mattcfrs 
and  things  hereinafter  to  be  stated,  they  had  a  right  so  to  do. 

**  They  deny  that  they  have  shipped,  and  still  do  ehip,  large 
quantities  of  said  imitation  so  allied  to  be  prepared  and  put 
up  by  them,  to  be  carried  and  offered  for  sale  and  sold  out  of 
ehis  State,  to  the  great  diminution  and  damage  of  the  business 
and  profits  of  the  plaintiff. 

'' Defendants  deny  that,  although  befoi^  liie  commenoe^ 
ment  of  this  action  plaintiff  repeatedly  requested  the  defend- 
ants to  desist  from  preparing,  making,  putting  up,  offering  for 
sale  and  selling  said  alleged  imitation,  and  from  simulating, 
counterfeiting,  and  infringing  the  plaintiff's  labels,  devices, 
trade  marks,  wrappers  or  circulars,  and  from  publishing  or 
causing  to  be  published  in  the  newspapers  of  this  State,  or 
any  of  them,  the  advertisements  in  said  complaint  referred  to, 
or  any  similar  one^  and  from  shipping  any  of  said  alleged 
imitations,  and  conveying  and  offering  the  same  for  sale,  and 
selling  the  same  out  of  this  State;  yet  the  defendants  have 
hitherto  refused,  and  still  refuse,  so  to  do,  but  threaten  to 
continue  to  do  as  they  have  heretofore  done,  and  as  they  are 
hereinbefore  in  said  complaint  alleged  to  have  done. 

^*  And  defendants  deny  that,  by  reason  of  the  premises, 
plaintiff  has  been  injured  and  sustained  damage  to  the  amount 
of  $10^000  or  to  any  other  amount 

"They  deny  that  plaintiff  is  without  any  adequate  remedy 
at  law,  for  the  grievajlces^  wrongs,  injuries  and  fraud  practiced 
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upon,  plaintiff  hj  defendants.  And  they  say  they  have  pne* 
ticed  no  grievanoe^  wrong,  injury  or  fraud  upon  the  plainti£ 

''And  for  a  further  and  separate  answer  defendants  sty 
that  they  have  no  interest  in  the  article  known  as  ^Fish's 
Infallible  Hair  Bestorative/  except  as  commission  meidiants. 

''  They  further  say,  on  information  and  belief,  which  infer* 
mation  they  believe  to  be  true^  and  so  charge  Uie  fact  to  be 
that  one  N.  HiXts,  heretofore,  to  wit,  in  the  year  1857,  at  said 
city  and  county,  composed,  invented,  created,  made,  estab- 
lished an4  adopted  said  labels,  trade  marks,  devices,  wrappen 
and  circulars,  and  that  they  belonged  to  him,  and  that  he  had 
the  right  to  use,  or  assign,  or  sell  the  same,  and  to  make,  use, 
or  sell,  or  assign  said  'Fish's  Infallible  Hair  BestorativeL' 
And  they  aver  that  whatever  connection  they  have  had  with 
said  trade  marks,  labels,  devices,  wrappers,  or  circulars,  or 
said  '  Fish's  Infallible  Hair  Bestorative^'  has  been  under  due 
and  legal  authority  from,  by,  or  under  said  Mills,  and  in  no 
either  way  or  manner. 

"  Wheorefore  they  pray  judgment  in  their  favor  and  for  costs 
of  suit'' 

The  material  facts  of  the  complaint  stated  conjunctivdy, 
SKcept  the  allegation  that  by  reason  of  the  premises  the  plain- 
tifF  has  been  injured  and  sustained  damage  in  the  sum  of  ten 
thousand  dollars,  are  undertaken  to  be  answered  by  the 
defendants  denying  them  as  a  whole,  as  conjunctively  sM/^i, 
as  will  be  seen  by  placing  any  one  aggregated  statement  of 
facts  in  the  complaint  in  juxtaposition  with  the  answer  made 
thereto.  This  mode  of  answering  is  in  violation  of  the  princi- 
ples of  common  law  pleadiog,  and  not  less  so  of  the  statute 
which  provides  that  the  defendants'  answer  to  a  verified  oom- 
plaint  shall  contain  a  specific  denial  to  each  all^ation  of  the 
ciMuplaint  controverted,  or  a  denial  thereof  according  U>  the 
defendant's  information  and  belief.  Those  interested  and  who 
have  any  doubt  on  the  su&ject  will  find  the  following  authori- 
ties worthy  of  careful  examination :  Bbinkman  v.  VaUejo,  15 
Oal.  638;    Kuhland  v.  Sedgwick,  17  CaL  123;   CaulfUld  v. 
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Sanders,  17  Cal.  569 ;  Brovm  t.  Scott,  25  CaL  195 ;  Lcmden 
V.  BoUon,  26  Cal.  417 ;  Buseniua  v.  Coffee,  14  CaL  91 ;  Hena- 
ley  Y.  Tartar,  14  CaL  508 ;  Hopkins  v.  Everett,  6  How.  Pr.  R. 
169;  Salinger  v.  Luck,  7  How.  Pr.  IL  430;  Davidson  v. 
Powell,  16  How.  Pr.  R.  467 ;  Sherman  v.  N.  Y.  Cmtral  Mills, 
1  Abbott,  187;  Baker  r.  Bailey,  16  Barb.  64. 

At  the  time  the  pleadings  in  thia  case  were  prepared  and 
filed,  the  sixty-fifth  section  of  the  Practice  Act  provided  that 
every  material  allegation  of  the  oompladnt  not  specifically 
controverted  by  the  answer  should,  for  the  purposes  of  the 
action,  be  taken  as  true.  As  the  pleadings  stood,  the  trial 
should  have  been  confined  to  the  ascertainment  of  the  damage 
which  the  plaintiff  had  sustained,  if  any,  and  to  an  accounting 
as  prayed  for  by  the  plaintiff.  And  it  would  now  seem  to 
follow 'from  the  condition  of  the  ease  upon  the  pleadings  that 
the  judgment  should  be  reversed  and  the  cause  remanded  to 
be  tried  again,  provided  the  plaintiff  may  desire  to  insist  upon 
a  recovery  of  damages  and  for  an  accountiog.  But  as  the 
dfifendanta  supposed  they  had  by  their  answer  put  at  issue 
the  material  allegations  of  the  complaint,  and  were  sustained 
in  their  view  of  this  question  by  the  referee  and  also  by  the 
Court,  we  deem  it  proper  in  the  exercise  of  our  discretion,  in 
order  that  substantial  justice  may  be  done. between  the  par- 
ties, to  suggest  to  the  Court  below  to  allow  the  defendants  to 
amend  their  answer  so  as  to  put  at  issue  the  material  facts  of 
the  complaint,  if  they  can  and  may  deem  it  proper  to  do  so. 
We  are  of  opinion,  however,  that  this  indulgence  should  be 
granted  only  upon  terms  that  the  defendants  pay  the  costs  of 
the  reference  and  trial  and  all  proceedings  subsequent,  as  well 
aa  the  coats  of  this  appeal. 

The  judgment  is  hereby  reversed  and  the  cause  remanded 
for  further  proceedings,  and  a  new  trial  if  the  answer  is  so 
amended  as  to  require  it 
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THE  PEOPLE  V.  MARIPOSA  COMPANY,  and  thk  Rbal 
Estate  known  as  "LAS  MAEIPOSAS  ESTATE,  OB 
FREMONT  GRANT.'' 


DncuPTioir  nr  Couphknn  ow  Lard  AssassuK — If  the  complmlat,  la  ee 
action  to  recoyer  judgment  for  taxes  aeaessed  oa  land  and  ImproveiaeBti 
thereon,  describes  the  land  assessed  by  giying  its  name  and  metes  and 
bounds  less  eertain  lots  sold  ont  of  the  same,  wlthont  giving  the  loeatloa 
and  boundaries  of  the  lots  sold,  the  eomplaJat  is  fatallj  defectlTe: 

Acs  LaoALiEiNO  AssBssMBNTa. —  The  Act  of  ISae,  psawd  for  the  piirpciae  ef 
legalizing  defective  assessments,  did  not  legalize  complaints,  in  actions  thes 
pending,  which  were  defective  by  reason  of  not  describing  the  land  assessed. 

FowsB  or  Lbgislatdwi  ot«b  Pueadinos. —  The  Legislalare  liaa  not  the  power 
to  legalise  existing  pleadings  sabsUntlally  dafecUva  without  first  rsQvlrlac 
them  to  be  amended. 

AppeaIi  from  the  District  Court,  Thirteenth  Judicial  Dis- 
trict, Mariposa  County. 

The  complaint  started  out  as  follows: 

^'The  People  of  the  State  of  California,  by  J.  Burckhalter, 
District  Attorney  for  the  said  County  of  Mariposa,  complain 
of  the  Mariposa  Company^  a  corporation  created  under  the 
laws  of  the  State  of  New  York,  and  of  the  following  real 
estate,  less  the  town  lots  sold  in  Bear  Valley  and  Mariposa, 
embracing  about  forty-three  thousand  acres,  with  improve- 
ments,  as  given  in  by  Fred.  Law  Ohnstead,  Manager  for  said 
company.  Said  estate  was  formerly  patented  to  John  O.  Fre- 
mont, by  the  Government  of  the  United  States,  and  moie  par- 
ticularly described  as  follows,  to  wit: 

^^  That  certain  tract  or  parcel  of  land  lying  and  being  in  the 
County  of  Mariposa,  and  known  as  the  ^Las  Mariposas,  or 
Fremont  Grant/  and  more  particularly  described  as  foUows, 
to  wit:'' 

Then  followed  a  description  of  the  "Las  Mariposas,''  by 
metes  and  bounds.     After  the  description,  the  complaint  pro- 
ceeded as  follows: 
• 

"  And  for  cause  of  action  say,  that  between  the  first  Monday 
in  March,  A.  D.  1865,  and  the  last  Saturday  in  October,  of 
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the  same  jeBTy  in  the  Oottiil^  of  Mftripoeay -State  of  GaUfomia, 
A.  O.  Eelly^tbeDL  and  there  being  County  Asaesaor  of  said 
county^  did  dulj/asaeas  and  set  doivn  upon  the  asseeament 
roll,  all  the  propeHj^  real  and  peraonaly  iti  said  county,  subject 
to  taxation;  and  that  said  assessment  roll  was  afterward  sub- 
mitted to  the  Board  of  Equalization  of  said  county,  and  was 
by  said  Board  duly  equBliced  as  provided  by  law.     That  the 
said  ^Mariposa  Company  being  then  land-  there  the  owner  of, 
and  that  there  was  duly  assessed  to  it^  the  above  described 
real  estate,  (^  excepting  the  town  lots  sold  in  Bear  Valley  and 
Mariposa/)  improvements  on  said  real  estate;  and  that  upon 
said  property  there  has  been  duly  levied,  for  the  fiscal  year 
A.  D.  1865,  a  State  tax  of  thirty-one  hundred  and  ninety-six 
dollars  and  sixty-five  and  one  half  cents,  and  a  county  tax  of 
thirty-eight  hundred  and  ninety-one  dollars  and  fifty-eig^t  and 
one  half  cents,  amoimting  in  tlie  whole  to  seven  thousand  and 
eighty-eight  dollars  and  twenty-four  cents,  all  of  which  is  due 
and  unpaid.     The  whole  amount  of  the  seven  thousand  and 
eighty-ei^t  dollars  and  twenty-three  and  one  half  cents  was 
duly  assessed  and  levied  against  the  real  estate  aforesaid,  and 
improvements  dtereon. 

^^  Wherefore,  said  plarnt^ffs  pray  judgment  against  the  said 
Mariposa  Company,  defendants  herein,  for  the  sum  of  seven 
thousand  and  eighty-eight  dollars  and  twenty-three  and  one 
half  cents,  and  for  damages  and  costs,  and  separate  judgment 
against  the  said  real  estate  and  improvements,  for  seven  thou- 
sand and  eighty-eight  .dollars  and  twenty-three  and  one  half 
cents,  and  the  damages  and  costs  aforesaid;  and  that  the  said 
lien  be  enforced,  and  that  the  said  real  estate  and  imtprove- 
menta  be  sold  to  satisfy  such  separate  judgment,  and  that  the 
interest  and  claim  of  the  Mariposa  Company  aforesaid,  defend- 
ant herein,  and  all  persons  claiming  any  interest  in  said  real 
estate  or  improvements,  be  forever  barred  and  foreclosed.'' 

The  defendants  appealed  from  the  judgment 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

J.  B.  Pelton,  uid  Theodore  H.Hittell,  for  Appellants,  argned 
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that  the  deaeriptioiL  of  real  estate  attempted  to  be  sobjeetod 
to  sale  was  entirely  insiifficient,  and  that  the  tax  wag  never 
properly  assessed;  and  cited  Hittell'a  Laws,  See.  6ylM; 
People  Y.  Pico,  20  CaL  696;  and  Keane  r.  Canmavmn,  SI  CaL 
291. 

/.  0.  McCtdlough,  Attomey-Oenerai,  for  the  People,  azgoed 
that  the  real  estate  was  sufficiently  described,  becanae  first 
there  was  the  common  designation  of  ''  the  real  estate  known 
as  the  Las  Mariposas  or  Fremont  Grant,  less  town  lots  soldy** 
and  then  a  further  designation  that  the  grant,  less  (lie  town 
lots,  embraced  about  forty-three  thousand  acres;  and  cited 
People  V.  Bains,  28  Cal.  133;  High  ▼.  Shoemaker,  22  CaL 
370 ;  and  People  v.  Leet,  23  OaL  163.  He  further  argued  that 
an  insufficient  description  was  cured  by  the  Act  of  April  Sd, 
1866  (Laws  of  1865-6,  p.  795) ;  and  cited  People  r.  FriMe, 
26  Cal.  139. 

HUteU  &  Felton,  in  reply,  argued  that  the  Act  of  April  2d, 
1866,  did  not  apply  to  this  case,  because  the  complaint  in  tiiis 
case  followed  the  assessment,  and  did  not  improve  the  deserip- 
tion,  and  because  this  action  was  oommanced  before  the  pas- 
sage of  the  Act 

By  the  Court,  Shafteb,  J. : 

This  is  an  action  to  recover  delinquent  taxes.  The  mat  it 
against  the  real  estate  and  improvements,  upon  whidi  the 
taxes  are  alleged  to  have  been  assessed,  and  in  personam 
against  the  company  to  which  the  property  is  alleged  to 
1  niong.  Judgment  was  entered  against  the  defendants  by 
default  ' 

There  is  a  number  of  grounds  upon  which  it  is  claimed 
that  the  judgment  should  be  reversed,  but  it  will  be  neces- 
sary to  consider  but  one  of  them.  It  is  ui^ed  that  the  com- 
plaint  18  fatally  defective  for  the  reason  that  it  cannot  "be 
ascertained  therefrom  what  land  and  improvements  are 
intended."     (Act  1861,  See.  40,  p.  419.)     The  complaiDt 
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oammences  with  a  description  of  a  larger  tracts  of  which  the 
tract  alleged  to  be  subject  to  the  tax  lien  is  put  as  a  parcel. 
The  larger  tract  is  described  as  ^^Las  Mariposas,  or  Fremont 
Grant,  lying  and  being  in  the  County  of  Mariposa;''  and  it  is 
further  described  by  metes  and  bounds.  It  is  averred  further 
that  the  land  subject  to  the  lien  is  the  larger  tract  "less  the 
town  lots  sold  in  Bear  Valley  and  Mariposa,"  and  the  differ- 
ence between  the  two  quantities  is  laid  at  forty-three  thousand 
acres  —  on  which  area  the  improvements  affected  by  the  decree 
are  alleged  to  be  situated. 

The  question  of  the  sufiBciency  of  the  description  is  settled, 
as  we  consider,  by  the  decision  in  People  v.  Pico,  SO  Cal.  595. 
The  land  was  described  in  the  complaint  in  that  action  as 
''unsold  portions  of  eleven  leagues  of  land  known  as  Los 
Mokelamos.'^  The  distinction  between  the  two  descriptions 
is  merely  verbal.  In  both  there  is  a  larger  quantity  stated 
and  described  with  proper  precision;  in  both  an  attempt  is 
made  to  get  at  the  taxed  lands  by  taking  from  the  larger  tract 
a  less  quantity-— described  expressly  in  the  case  at  bar  as 
''sold,"  etc,  and  described  ill  the  case  cited  by  the  same  idea, 
so  to  speak,  expressed  indirectly.  The  phrase  '^unsold  por- 
tions of  Los  Mokelamos"  is  in  effect  i^  statement  of  the  residue 
of  the  larger  area,  to  be  found  by  deducting  therefrcmi  the 
parcels  that  had  been  "sold."  The  distinction  is  between 
stating  the  difference  between  two  qu^m^tities  directly,  and 
giving  the  quantities  and  leaving  the  difference  to  inquiry  or 
calculation  —  a  distinction  more  nominal  than  real. 

In  People  v.  Pico  the  quantity  put  as  subtrahend  may  have 
fallen  anywhere  within  the  limits  of  "Los  Mokelamos;"  in 
this  case,  however,  the  quantity  standing  in  that  stead  is  some- 
where within  the  limits  of  '*Bear  Valley"  and  "Mariposa," 
those  localities  being  only  part  of  "  Las  Mariposas."  Although 
the  smaller  quantity  is  in  this  case  confined  within  narrower 
limits  than  it  was  in  the  case  cited,  still  no  due  is  ^ven  to  its 
exact  situs  within  those  limits^  and  therefore  its  position  in 
space  can  never  be  ascertained. 

But  it  is  claimed  for  the  people  that  the  defect  in  question 
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is  cured  by  the  Act  of  1866/  (Acts  1866,  jk  795.)  Bat  ftat 
Act  was  pafised  for  the  purpose  of  legalizing  defective  assess- 
m^its^  aad  not  for  t3ie  purpose  of  l^alizing  defective  com- 
plaiuta  in  pending  actions.  Further,  while  the  one  purpose 
is  doubtless  within  lihe  l^islative  reach,  the  other  is  as  clearij 
beyond  it 

Under  the  fortieth  section  of  the  Bevenue  Act  of  1861,  it  is 
not  necessary  that  the  description .  of  the  lands^  etc,  in  the 
complaint  in  a  suit  like  the  present,  should  follow  the  deaerip- 
tion  given  in  the  assessment  roll,  and  we  therefore  have  no 
means  of  knowing  what  that  deaoription  is.  It  may  be  good 
independently  of  the  Act  of  1866,  or  there  may  b6  no  attempt 
at  description,  or,  if  one  was  i^ttampted,  it  may  be  so  unres' 
and  illusoTy  that  no  amount  of  legislative  indorsement  could 
give  to  it  any  available  meaning — or  none,  at  leasts  so  far  as 
proceedings  in  rem  are  ooncemed;  or  the  description,  though 
imperfect  as  a  guide  to  the  land  intended  to  be  assessed,  may 
be  one  that  cannot  be  helped  out  by  averment  under  the  Act 
of  1866,  for  the  want  of  extrinsic  facts  capable  of  proof.  But, 
however  that  may  be,  it  is  apparent  that  the  Act  was  not 
passed  for  the  healing  of  defective  pleadings  in  tax  suits  pend- 
ing at  its  passage  or«to  be  brought  thereafter.  It  is  wdl 
that  Courts  should  have  power  to  amend  defective  pleadings, 
but  it  would  be  of  dangerous  consequence  if  the  Legislature, 
having  the  power,  should  legalize  existing  pleadings^  substan- 
tially defective,  without  first  requiring  them:  to  be  amended; 
and  should  a  prospective  operation  also  be  given  to  such  an 
Act,  all  pleadings  would  be  abidished  in  effect^  and  the  only 
docum^its  necessary  to  a  final  roll  would  be  a  verdict  and 
judgment  And  they  even  might  be  dropped  out  by  canying 
the  maxim  (yftdres.  ^magis  valeat  quam  pereat  a  step  further- 
nothing  being  made  necessary  to  a  transfer  of  properly  in 
invitvan  but  an  execution  and  officer's  return  thereon. 

The  judgm^it  is  reversed  and  cause  xemaaded,  witii  ksTs 
to  plaintiffs  to  amend  oomplaiidft 
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MORRIS  SCBXOSS  v,  HIS  CREDITORa 

Stidbncb  axid  PBOOTd — flWldence  Incladet  th«  meftni  by  which  aaj  alleged 
matter  of  fact  Is  estaKlahed  or  disproved.  Proof  Is  the  result  or  effect  of 
the  erldence.    - 

Makiho  Pboot. —  As  a  feneral  rule,  where  proof  of  a  fact  Is  reqalred  hf  a 
statute,  and  the  nature  or  character  of  the  evidence  for  the  porpose  Is  not 
specified,  the  only  mgde  of  making  the  proof  Is  that  prescribed  by  the 
common  law  rules  of  evidence. 

Fboot  or  Publication  or  Nonce  to  CnnDiroRS.— *  One  of  the  exceptions  to 
this  rule  Is  the  proof  of  the  publication  61  the  notice  to  creditors  in  In- 
solvent  proceedings.  The  publication  of  sach  notice  may  be  proved  by 
affidavit 

XiOsaas  bt  an  allsoid  iNaoLnmr. —  Where  the  petition  of  an  alleged  teaotr- 
-  ent  states  losses  sustained  by  him  in  trade,  and  he  falls,  when  made  a  wtt* 
ness  on  the  stand,  to  explain  how  the  alleged  losses  occurred,  the  Inferenes 
is  that  the  estimate  of  losses  was  not  honestly  made. 

AccotTNT  BooKfl  OF  AN  AXABOBD  INBOLVBNT. —  It  Is  the  duty  of  as  alleged  In- 
solvent, on  or  before  the  day  appointed  for  the  meeting  of  creditors,  to 
deposit  In  the  Cler1i:*s  office,  for  the  inspection  of  his  creditors,  all  the 
commercial  or  other  books  which  he  may  have  kept;  and  his  fiailare  to  do 
so,  or  account  for  their  loss,  is  prima  fade  evidence  of  fraud  to  the  Injury 
of  his  creditors. 

Question  of  Law  in  an  Insolvent  Casb. —  Whether  one  claiming  a  discharge 
under  the  Insolvent  Act  has  strictly  compiled  with  its  provisions,  la  a  ques- 
tion of  law  for  the  Ooint,  and  not  one  of  fact  for  the  Jory. 

Appeal  from  the  County  Court^  City  and  County  of  Sftn 

!FrancisGO. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

G.  P.  A  W.  H.  Sharp,  for  Appellant,  argued  that  the  Court 
erred  in  admitting  in  evidence  the  affidavit  of  publication  of 
notice  to  creditors,  and  that  the  only  way  in  which  pnblica* 
tion  of  the  notice  could  be  proved  was  by  producing  the 
printer  and  his  newspaper  on  the  trial,  as  the  term  **  proof " 
had  a  well  settled  and  definite  meaning  at  common  law,  and 
presupposed  the  introduction  of  evidence;  and  cited  1  Oreen. 
on  Ev.,  Sec.  1 ;  0as8  v.  Stineon,  8  Sumn^,  98 ;  and  Meir  v. 
Colledge,  8  Barb,  79.  They  also  argufed  that  section  twenty- 
one  of  the  Act  concerning  insolvents,  which  made  it  necessary 
for  the  Court  to  require  proof  of  the  publication  of  the  notice^ 
being  in  derogation  of  the  common  law,  must  be  strictly  con- 
strued,  and  that  whenever  the  Legislature  used  a  term  known 
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to  the  common  law^  leaving  it  undefined,  it  mnst  be  under 
Btood  as  used  in  its  common  law  meaning;  and  cited  McCavl 
V.  Smith,  1  Black,  XJ.  S.  468 ;  Toff  an  v.  Bellows,  1  New  Hamp. 
107;  and  11  Peters,  545.  They  also  argued  that  the  failur* 
of  the  petitioner  to  produce  his  books  or  account  for  their  lo&s 
was  prima  facie  evidence  of  fraud. 

Theodore  H.  Hittell,  for  Respondent,  argued  that  if  the  peti* 
tioner  kept  any  book  which  was  not  produced,  its  absenw 
was  sufficiently  accounted  for,  and  that  he  had  sufficiently 
accounted  for  his  losses.  He  also  argued  that  the  phrase 
"  proofs  and  allegations  of  the  parties "  had  a  well  settled 
common  law  meaning,  and  that  the  twenty-first  section  of  the 
Insolvent  Law  did  not  use  the  phrase  "  proof  of  publication  " 
in  the  same  sense,  as  it  made  it  the  duty  of  the  Court  to  require 
proof  of  publication  before  any  other  proceedings  were  had, 
and  this  proof  was  preliminary  matter,  to  be  directed  to  the 
Court  alone,  and  preceded  the  trial ;  and  cited  BagUy  r.  Eaion, 
10  Cal,   126. 

By  the  Court,  Otjbeet,  0.  J. : 

The  petition  of  Schloss  was  in  due  form.  To  it  was  annexed 
the  schedule  required  by  the  third  section  of  the  Act  for  tiie 
relief  of  insolvent  debtors  and  protection  of  creditors,  and 
thereupon  the  Judge  of  the  Court  in  which  the  proceeding 
was  instituted  made  an  order  requiring  the  creditors  to  show 
cause,  if  they  could  do  «o,  at  a  particular  time  and  plaoe,  why 
the  prayer  of  the  insolvent  debtor  should  not  be  granted,  and 
an  assignment  of  his  estate  be  made,  and  he  be  discharged 
from  his  debts.  At  the  time  appointed,  several  of  the  peti- 
tioner's creditors  appeared  and  laid  before  the  Court  tiieir 
written  opposition,  alleging  various  acts  of  fraud  against  the 
petitioner  by  reason  of  which  they  prayed  the  Court  that  the 
application  of  the  petitioner  might  be  diamissed  and  that  he 
might  be  forever  debarred  the  benefit  of  the  law  referred  ta 
The  petitioner  answered^  controverting  the  charges  of  fraud. 
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The  issue  thus  joined  was  afterward  tried  before  a  jury  who 
rendered  a  verdict  in  the  petitioner's  favor,  upon  which  judg- 
ment was  entered.  The  opposing  oreditora  moved  for  a  new 
trial,  which  was  denied,  and  in  due  time  appealed  from  both 
the  judgment  and  order. 

Notice  to  creditors. 

.  L  At  the  trial  the  petitioner  offered  in  evidence  his  petition 
and  schedule  and  the  order  of  the  Judge  for  the  publication 
of  the  notice  to  creditors,  and  such  notice,  with  an  affidavit 
of  its  publication.  The  counsel  for  the  opposing  creditors 
objected  to  this  affidavit  as  evidence  on  the  grounds:  First, 
that  the  statute  does  not  make  such  affidavit  evidence;  and 
'Second,  that  the  same  is  not  the  best  evidence.  The  Court 
overruled  the  objection,  to  which  ruling  an  exception  was 
taken.     Thereupon  the  evidence  offered  was  admitted. 

The  Act  requires  that  before  any  other  proceeding  shall  be 
had  upon  the  trial  of  an  issue  of  the  kind  joined  between  the 
opposing  creditors  and  the  debtor  claiming  to  be  insolvent 
and  seeking  a  discharge  from  his  debts,  the  Court  shall  require 
proof  of  the  publication  of  the  notice  to  creditors  (Sec  2) ; 
but  the  statute  does  not  provide  what  shall  constitute  proof 
of  publication  of  the  notice,  nor  how  the  proof  shall  be  made. 

Evidence  and  proof. 

There  is  an  obvious  difference  between  the  words  evidence 
and  proof.  The  former,  in  legal  acceptation,  includes  the 
means  by  which  any  alleged  matter  of  fact,  the  truth  of  which 
is  submitted  to  investigation,  is  established  or  disproved. 
The  latter  is  the  effect  or  result  of  evidence.  (1  Qreenl.  Ev., 
Sec.  1.)  These  words  are  often  used  indifferently  as  expres- 
sive of  the  same  thing,  and  in  this  case  it  may  not  be  impor- 
tant to  observe  the  distinction  between  them.  As  a  general 
rule,  where  proof  of  a  fact  is  required  by  a  statute,  and  the 
nature  or  character  of  the  evidence  for  the  purpose  is  not 
specified,  the  only  mode  of  making  the  proof  is  that  prescribed 
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by  tlie  common  law  rules  of  evidenoe.  Departures  from  t 
strict  observance  of  these  rules  have  been  sanctioned  in  bouk' 
instances  on  the  ground  of  necessity^  and  in  others,  not  invok- 
ing particularly  the  real  subject  of  controversy,  but  matters 
which  are  auxiliary  to  the  trial  of  the  cause,  and  are  addressed 
to  the  Court,  on  the  ground  of  convenience.  Thus  applica- 
tions for  a  continuance  on  the  ground  of  a  party's  inability  to 
procure  the  attendance  of  a  witness  or  to  obtain  some  neces- 
sary evidence,  or  to  establish  the  loss  of  a  written  instrument, 
and  the  like,  are  in  practice  generally  founded  upon  affidavits, 
and  the  service  of  notices  and  subpoenas  and  matters  of  the 
kind,  whe^  required  to  be  established,  are  usually  proved  by 
affidavits.  The  proof  of  the  publication  of  the  notice  to 
creditors  was  a  matter  preliminary  to  the  trial  of  the  issue 
joined,  and  was  solely  for  the  consideration  of  the  Court,  that  * 
the  Court  might  thereby  become  judicially  informed  Aat  all 
the  creditors  of  the  insolvent  had  been  brought  within  its 
jurisdiction  by  the  due  publication  of  the  notice  or  summons 
required  by  the  eighth  section  of  the  statute,  and  had  their 
day  in  Court  We  are  of  the  opinion  the  Court  ruled  cor- 
rectly upon  this  i)oint 

II.  The  opposing  creditors  charged  in  the  written  opposi- 
tion by  them  filed  and  submitted  to  the  Court  that  the  items 
of  losses  in  the  petitioner's  schedule  were  simulated  and 
untrue,  and  were  fraudulently  inserted  therein;  and  they  also 
charged  that  he  had  failed  and  refused,  with  intent  to  defraud 
his  creditors,  to  deliver  his  commercial  papers  and  books  to 
the  Court,  as  required  to  do  by  the  statute,  but  on  the  con- 
trary had  concealed  the  same  with  like  intent  The  counsel 
for  the  opposing  creditors  moved  for  a  new  trial  on  the 
ground,  anumg  other  causes,  that  the  evidence  did  not  autho^ 
ize  the  verdict  rendered  and  assigned  particularly  that  the 
evidence  did  not  show  the  petitioner  to  have  suffered  ths 
losses  set  forth  in  his  schedule,  but  the  contrary;  and  further, 
that  it  did  not  appear  that  he  had  surrendered  all  his  oom- 
mercial  books,  but  the  contrary. 
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Losses  and  books  of  account  of  insolvent. 

The  transcript  of  the  record  before  ns  oontains  all  the  evi- 
dence produced  on  the  trial.  Prom  the  evidence  it  appeared 
that  the  petitioner  had  been  engaged  in  a  retail  mercantile 
bnsiness  during  the  year  1860,  and  since  then  in  the  City  of 
San  Francisco.  His  schedule  sets  forth  that  he  sustained 
losses  on  depreciation  of  the  value  of  merchandise  in  the  sum 
of  one  thousand  eight  hundred  dollars,  and  that  he  had  lost  on 
mining  stocks  in  1860  and  1863  one  thousand  two  hundred 
dollars,  and  had  paid  interest  to  the  amount  of  seven  hundred 
and  twenty-five  dollars,  and  that  his  expenses  for  rent  and  for 
himself  and  family  had  amounted  to  twenty-two  thousand  dol- 
lars. The  petitioner  was  examined  before  the  jury,  and  testi- 
fied that  in  December,  1864,  he  took  an  account  of  stock  and 
then  estimated  its  depreciation  in  value  at  five  hundred  dollars 
or  one  thousand  dollars,  and  that  in  making  up  his  schedule 
of  losses  he  estimated  the  loss  by  depreciation  in  the  value  of 
his  stock  in  1864  at  one  thousand  dollars,  and  at  eight  hun- 
dred dollars  from  the  1st  of  January,  1865,  to  the  time  of  his 
failure  in  August  of  the  same  year;  but  he  also  said,  taking 
his  stock  as  a  whole,  there  was  no  dq>reciation  in  its  value. 
It  is  impossible  to  reconcile  the  testimony  of  the  petitioner  in 
reference  to  the  value  of  his  stock  in  trade  with  his  statement 
contained  in  his  schedule  of  loss  by  a  depreciation  in  its  value. 
Whether  the  estimated  depreciation  stated  in  the  schedule  to 
have  been  suffered  was  honestly  made,  we  have  no  certain 
means  of  ascertaining;  but  the  petitioner  had  it  in  his  power 
while  on  the  stand  as  a  witness  to  explain  the  matter  if  it 
eould  be  explained,  but  he  chose  not  to  do  so,  and  we  can 
only  conclude  from  the  falsity  of  the  estimate  that  it  was  not 
honestly  made.  In  respect  to  the  loss  sustained  by  the  pay- 
ment of  interest,  the  petitioner  did  not  undertake  to  give  any 
explanation,  but  so  testified  as  to  warrant  the  conclusion  that 
he  paid  no  interest  either  in  the  year  1864  or  1865.  He  testi- 
fied that  he  made  up  a  list  of  hie  losses  from  his  ledger,  (which 
ia  designated  in  the  statement  on  motion  for  nisw  trial  as  Book 
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HJ  which  was  opened  in  January,  1865,  and  in  which  be 
kept  only  an  account  of  his  purchases  of  and  payments  to  me^ 
chants,  and  from  his  old  books,  a  part  of  which,  he  says,  was 
carried  into  Book  H.  He  further  testified  that  in  1864  he  k^t 
a  book  similar  to  Book  H,  but  that  at  the  time  of  the  trial  he 
did  not  know  where  it  was.  And  further,  he  said  that  he  did 
not  see  his  books,  which  were  all  in  the  store,  so  far  as  he 
knew,  from  the  time  he  was  attached  on  the  15th  of  August, 
imtil  after  he  had  filed  his  petition  in  insolvency,  and  the 
opposing  creditors'  attorney  demanded  their  production  in 
open  Court,  when  the  notice  to  creditors  was  returnable  aa 
the  9th  of  October.  The  seventh  section  of  the  Act  provides 
that  the  insolvent  shall,  either  before  or  on  the  day  appointed 
for  the  meeting  of  the  creditors,  deliver  to  the  Court  all  the 
commercial  and  other  books  he  may  have  kept^  which  books 
shall  be  deposited  in  the  Clerk's  office  of  the  Court  The 
creditors  have  a  right  to  the  inspection  of  the  insolvent's  books^ 
and  if  they  are  lost  or  destroyed,  so  that  a  delivery  of  them  is 
impossible,  that  fact  should  be  made  manifest  before  the  omis- 
sion to  deliver  them  as  required  should,  be  excused.  The 
statement  of  the  petitioner's  affairs  and  the  list  of  losses  whidi 
he  had  sustained  covered  the  period  during  which  he  was  in 
business  as  a  merchant  in  the  City  of  San  Francisco,  com- 
mencing in.  1860,  and  continuing  down  to  the  time  of  filing 
his  petition  in  September,  1866.  During  this  period  he  kept 
commercial  books  of  some  kind,  and  it  was  his  duty  to  deliver 
them  to  the  Court  as  the  statute  requires,  or  to  show  cause 
why  he  did  not  His  statement  as  a  witness  on  the  stand  that 
he  did  not  see  his  books,  which  were  in  his  store  so  far  as  he 
knew,  from  the  15th  of  August  until  they  were  demanded  bj 
the  counsel  for  the  opposing  creditors,  and  that  he  then  went 
to  his  store  and  searched  for  them,  and  found  only  a  part  of 
them,  does  not  show  such  diligence  and  desire  to  obtain  the 
wanted  books  as  is  necessary  to  establish  their  loss.  In  the 
sense  of  the  law  such  unexplained  omission  to  produce  the 
books  must  be  set  down  as  a  concealment  of  them  for  the 
advantage  of  the  petitLoner  and  correspondingly  to  the  fraud 
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and  injury  of  his  creditors.  In  our  judgment  the  verdict  ^was 
contrary  to  the  evidence  and  should  have  been  set  aside  on  the 
motion  for  a  new  triaL 

Question  of  law  for  Court. 

m.  When  the  testimony  was  closed  the  opposing  creditors 
asked  the  Court  to  chai^  the  jury  that  a  party  who  seeks  the 
benefit  of  the  Insolvent  Act  must  strictly  comply  with  its 
provisions.  The  Court  refused  so  to  charge,  and  there  waa  an 
exception  taken  to  the  decision  of  the  Court 

This  requested  instruction  is  without  doubt  correct  law,  but 
it  was  a  matter  of  law  for  the  Court  rather  than  for  the  jury. 
The  duty  of  the  jury  was  to  decide  what  was  the  truth  respect- 
ing the  facts  in  issue  between  the  parties,  and  they  were  in 
duty  bound  to  say  by  their  verdict  whether  the  charge  of 
fraud  was  well  founded  or  the  contrary,  and  that  was  all.  We 
think  there  was  no  error  in  the  refusal  of  the  requested  instruc- 
tion. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial 


HENRY  W.  PECK  et  dL  v.  THOMAS  COURTIS  et  al. 

4IPBAL  FBOM  Obobb. —  No  appeal  Ues  directly  flrom  an  order  oTernilinc  exeep- 
tlone  to  a  referee'*  report. 

IlTPBAl  fbou  Okdsb  dsntino  Nbw  TKUh. —  An  appeal  from  an  order  denying 
a  new  trial  must  be  taken  within  sixty  days  after  the  order  Is  made  and 
entered  In  the  minutes  of  the  Court. 

"LFPEAL  IV  Pabtition. —  The  Act  of  1864,  allowing  appeals  to  be  taken  from 
an  Interlocutory  order  In  partition  determining  the  rights  of  the  soTeral 
parties,  end  directing  a  partition,  does  not  apply  to  such  Judgments  ren- 
dered before.lta  passage. 

iPPBAL  FROM  Final  JaDoioiNT. —  The  one  year  within  which  an  appeal  most 
be  taken  from  a  final  Judgment  commences  to  run  from  the  time  the  Judg^ 
ment  Is  rendered  by  the  Court,  and  not  from  the  time  it  Is  entered  la  the 
Judgment  Book  by  the  Clerk. 

CA8B  AiTiBMED. —  Oroy  T.  PttlfMr,  28  Cat.  417,  affirmed. 

Appbai.  from  the  Distriet  Oourt^  Third  Jndioial  Oistriel^ 
Santa  Cruz  County. 
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The  defendants  appealed. 

The  other  facts  aie  stated  in  the  opinion  of  the  Conrt. 

Wm.  E.  Letcher,  John  Wilson,  and  Selden  8.  Wright,  for 

Appellants. 

B.  F.  PecJcham,  D.  8.  Payne,  and  McOonneU,  for  Bespon: 

dents. 

By  the  Court,  Sawtbb,  J«: 

Action  for  partition  of  the  Sequel  Rancho.  The  appeal  ii: 
Firstly — From  an  order  made  April  22d,  1863,  overruling 
appellants'  exceptions  to  the  referee's  report  Secondly— 
From  an  order  of  the  same  date  denying  appellant's  motion 
for  a  new  trial.  Thirdly — From  an  interlocutory  judgment 
of  the  same  date,  settling  the  rights  of  the  parties  and  deter 
mining  that  a  partition  should  be  made.  Fourthly,  and 
lastly  —  From,  the  final  judgment  in  the  case. 

It  is  claimed  by  respondents  that  the  appeals  from  sach 
orders  and  judgments  as  are  proper  subjects  of  appeal  were 
not  taken  within  the  time  prescribed  by  the  statute — that  ^ 
Court,  therefore,  has  no  jurisdiction  of  said  appeals,  and  that 
they  must  be  dismissed. 

Firstly — No  appeal  lies  directly  from  the  order  o^ermling 
the  exceptions  to  the  referee's  report     (Praa  Act,  Sec  847.) 

Secondly  —  The  order  denying  appellanli'  motion  for  new 
trial  was  entered  April  22d,  1868.  The  appeal  was  not  taken 
till  July  8th,  1865 — more  than  two  years  afterward.  An 
appeal  from  an  order  denying  a  new  trial  can  only  be 
taken  "  within  sixty  days  after  the  order  is  made  and  entered 
in  the  minutes  of  the  Court"  (Prac  Act,  Sec  336.)  The 
appeal,  therefore,  was  not  in  time. 

Thirdly  —  The  interlocutory  judgment  was  entered  April 
22d,  1863.  '  At  that  time  no  appeal  from  such  judgments  was 
allowed.  The  final  judgment  only  was  the  subject  of  an 
appeal.  (Prac.  Act,  Sec.  347.)  On  the  23d  day  of  March, 
1864,  an  Act  was  passed  authorizing  an  appeal  in  an  weAm  for 
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partition  from  an  interlocutory  judgment  ^  which  determines 
the  rights  of  the  several  parties  and  directs  a  partition  to  be 
made.*'  (Laws  of  1864,  p.  223.)  .  This  Act  did  not  take  effect 
till  sixty  days  after  its  passage  —  more  than  a  year  after  the 
entry  of  the  interlocutory  judgment  from  which  the  appeal  in 
this  case  is  taken.  We  have  before  giv^i  a  construction  to 
this  Act,  and  held  that  it  is  prospective  in  its  operation,  and 
does  not  apply  to  judgments  entered  before  its  passage. 
(Gates  V.  Salmon,  28  Cal.  821 ;  Peck  v.  Vandenberg,  80  CaL 
11.)  We  have  no  doubt  as  to  the  correctness  of  the  construc- 
tion adopted.  An  appeal  from  the  interlocutory  judgment 
was,  therefore,  unauthorized. 

Lastly  —  As  to  the  final  judgment  from  which  an  appeal  is 
also  taken,  it  appears  from  the  record  that  ''  the  cause  having 
come  on  to  be  heard  before  the  Court  on  the  22d  day  of 
December,  1863,  upon  the  report  of  the  referees,  and  the 
Court  having  been  sufficiently  advised  thereupon,  it  was 
ordered,  adjudged  and  decreed  by  the  Court  that  the  said 
report  of  the  said  referees  be  confirmed,  and  that  judgment 
be  entered  according  to  the  said  report,  and  that  said  partition 
be  effectual  forever.''  The  judgment  thus  rendered  on  the 
22d  of  December,  1863,  was  not  in  fact  '^ entered"  in  the 
Judgment  Book  by  the  Clerk  till  July  25th,  1864,  some  six 
months  after  its  rendition.  But  an  appeal  from  a  final  jndg^ 
ment  must  be  taken  '^  within  one  year  after  the  rendition  of 
the  judgment."  (Prac.  Act,  Sea  836.)  The  time  begins  to 
run  from  the  time  when  the  judgment  is  rendered,  not  from 
the  time  when  it  is  entered.  The  rendition  and  entry  of  a 
judgment  are  entirely  different  acts  —  one  is  to  be  performed 
by  the  Court,  and  must  be  first  in  order  of  time,  and  the  other 
by  the  Clerk.  Often,  in  practice,  a  long  period  of  time  elapses 
between  these  two  events.  We  had  occasion  to  examine  this 
question  fully  in  Oray  v.  Palmer,  28  CaL  417.  The  case  was 
elaborately  argued  and  the  construction  of  section  three  hun- 
dred and  thirty-six  of  the  Practice  Act  finally  settled.    We 

Vol.  XXXL— 14 


210  Pboplb  «.  CoHEw.         [Sup.  Ct 


Optofon  «C  the  Court  —  Sandenon,  J. 


are  satisfied  with  the  oonstruetion  given  to  the  sectioiL  in 
question,  in  that  case,  and  do  not  propose  to  go  over  the  a^o- 
ment  again.  Clearly,  under  the  construction  of  the  statute 
established  by  that  decision  the  final  judgment  was  rendered 
in  this  case  on  the  22d  of  December,  1863,  when  the  Gourt 
annoimced  its  decision  confirming  the  report  of  the  referees, 
and  ordering  judgment  to*  be  entered  according  to  the  report 
and  in  pursuance  of  its  determinatiiona.  This  was  more  than 
ei^teen  months  before  the  appeal  was  taken.  It  follows  that 
the  appeal  was  not  in  time,  and  this  Oouri  uas  no  jurisdictioD 
to  entertain  it 
Ordered  that  the  several  appeals  herein  be  dirnnisseds 


THE  PEOPLE  V.  MORRIS  A.  OOHE», 

Taxatior. —  The  **  claim  to  ftnd  poMcaslon  of  *'  land  la  property  llaMa  te  tai* 
atlon,  eren  If  tbe  land  beloofi  to  the  United  States. 

Tax  ok  Claim  to  Land. —  A  tax  on  a  *'  claim  to  and  poaseialoB  of  **  land  la  ail 
a  tax  on  tlie  land  Itaelf. 

Casx  AmKMBD. —  The  People  t.  Bhearer,  80  Cal.  Si6,  afllrmed. 

Appbax  from  the  District  Court,  Seventh  Judicial  District, 
Napa  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

*    Rayle  &  Pendegast,  and  TF.  8.  Wells,  for  Appellant 

J.  O.  McCuUough,  Attomey-Oeneral,  i<^  the  People. 

By  the  Court,  Sandbbsov,  J.: 

Action  for  taxes  against  defendant  and  certain  real  estate 
described  in  the  assessment  as  ''  claim  to  and  possession  of  sii 
hundred  and  nine  acres  of  land  in  Susool  Valley,  particularlj 
described  as  follows,"  etc 

The  defendant,  by  way  of  defense,  arerred  that  the  land 
was  public  land  of  the  United  States,  and  therefore  exempt 
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from  taxation.    Plaintiff  mored  for  judgment  on  the  pleadings 
and  obtained  it,  and  the  defendant  has  appealed. 

The  land  itself  is  not  taxed,  but  the  defendant's  claim  and 
right  of  possession  is  taxed.  The  question  presented  is  there- 
fore precisely  the  same  which  we  considered  and  determined- 
in  the  case  of  The  People  v.  Shearer,  80  Cal.  646.  Upon  the 
authority  of  that  case  the  judgment  is  affirmed. 


WILLIAM  JAMES  et  oU.  v.  WM.  H.  WILLIAMS  et  ale. 

WsMDmoB  09  Fact^— If  the  Oonrt  doee  not  draw  «p  a  written  floding  e(  tAl 
the  facts  put  In  l«ue,  and  no  exception  la  taken  for  want  ef  a  finding,  the 
presnmptlon  Is  that  thoee  facts  necessary  to  sustain  the  judgment,  and  not 
contained  In  the  findings,  were  found  by  the  Court 

QunsTioNB  TO  BB  RAI8BO  OX  FxiTOivas  OT  FACT. — ^Thc  Only  qoestlon  that  can  be 
raised  In  the  appellate  Court  upon  the  findings.  If  no  exception  Is  taken  to 
them,  la,  are  they  consistent  with  the  Judgment 

RvwDmtcm  NO  fast  or  Fikdikos  ov  Fact. —  Neither  the  opinion  of  the  Ot>urt 
nor  the  evldenee  form  any  part  of  the  findings  of  faet  although  lBeorporate4 
therein  by  the  Court  In  looking  at  the  findings  the  Conrt  will  only  con- 
'  alder  the  ultimate  faets  found. 

CONaimBATiON  ov  THS  Bfidbmcb.— The  objection  that  the  oTidence  does  not 
warrant  the  Judgment  can  be  entertained  only  on  motion  tof  a  new  trial., 

■inL.4noncBNT  of  Ditch. —  If  the  owner  of  a  ditch  Is  entitled  to  all  the  water 
fiowing  down  the  stream  where  the  ditch  starts  out,  other  JMurtles  haTing 
ditches  on  the  same  stream  cannot  complain  of  Its  enlargement 

Appbai«  from  the  District  Conrt,  Second  Judicial  Distriot, 
Butte  Connty. 

In  1857  a  company  located  a  right  of  way  for  the  purpose 
of  cutting  a  ditch  around  the  side  of  Table  Mountain,  Butte 
County,  in  order  to  gather  the  water  flowing  down  the  ravines, 
to  convey  it  to  mining  claims  at  Cherokee  Flat,  and  at  the 
same  time  the  company  claimed  the  right  to  appropriate  the 
water  in  the  ditch  when  constructed.  In  order  to  make  the 
ditch  it  was  necessary  that  two  tunnels  should  be  run  through 
intervening  hills.  In  1867  work  was  commenced  in  the  tun- 
nels, and  a  line  of  ditch  marked  to  a  ravine  knovm  as  Third 
Bavine.     In  1868  work  was  commenced  on  tlie  ditch.     lui 
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Marehy  1868|  the  companj  let  a  contract  to  one  Beveridge  to 
complete  the  tmrnek^  and  he  coimnienced  work,  but  he  soon 
after  relinquished  his  contracts,  and  July  30,  1859,  sued  the 
companj  for  his  labor,  and  obtained  judgment  for  seven  hun- 
dred and  sixty-two  dollars  and  thirty-eight  cents.  On  this 
judgment  execution  was  issued,  and  the  right  of  way  for  the 
ditdi  and  claim  of  water  were  sold  to  one  Smith,  and  through 
him  the  title  came  to  plaintiffs  March  7,  1864.  In  Mardi, 
1859,  the  company  let  a  contract  to  McGregor  &  Newton  to 
complete  the  tunnels  and  ditch,  and  agreed  to  give  them 
possession  of  the  ditch  and  water  until  they  had  been  paid  for 
the  labor  they  expended  in  completing  the  job.  While  Mc- 
Gregor &  Newton  were  in  possession  of  the  ditch,  Veigan 
obtained  the  title  of  the  ditch  company  under  the  Beveridge 
judgment,  and  on  the  14th  of  February,  1861,  sued  McGregor 
&  Newton  to  obtain  possession  of  the  property.  This  case  is 
reported  in  23  Gal.  340.  The  property  was  in  litigation  from 
this  time  until  March^  1864,  when  the  title  came  to  plaintiffs, 
who  then  immediately  went  to  work  and  completed  the  ditch. 

After  the  location  and  claim  made  by  the  company  under 
whom  plaintiffs  daim,  defendants  dug  a  ditch  along  the  aide 
of  the  mountain  to  convey  the  water  to  their  claims. 

Plaintiffs  recovered  judgment  in  the  Court  bdow,  and 
defendants  appealed* 

The  other  facts  are  stated  in  the  opinion  of  the  Court 


By  the  Court,  BHODm^  J.: 

The  first  appeal  having  been  dismissed,  the  second  was 
taken  too  late  to  permit  the  appeal  from  the  order  denying 
the  defendants'  motion  for  a  new  trial  to  be  heard,  and  conse- 
quently it  stands  on  the  judgment  roll  alona 

No  objection  is  made  to  the  complaint  as  being  insufBcient 
to  warrant  the  relief  granted,  and  we  think  it  states  facts, 
which  if  true,  entitle  the  plaintiffs  to  such  relief  as  is  prayed 
for.  And  if  no  one  of  the  facts  therein  stated,  and  which  are 
put  in  issue  by  the  answer,  were  contained  in  the  findings^  the 
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judgment  wouM  not  be  disturbed  tmless  tliere  was  an  ezeep- 
tion  for  the  want  of  a  findings  or  for  a  def eotive  finding  of 
factSy  taken-  according  to  the  prcmsions  of  the  Aot  of  1861,  to 
regulate  appeals.  (Statutes  1861,  p.  689,)  The  Court  is  pre- 
smned  to  have  fotoid  the  facts  neoesBaxy  to  sastain  the  judg- 
ment This  point  has  frequently  been  so  held.  (Lyons  v. 
Leimbaek,  29  OaL  189 ;  Hidden  y.  Jordan,  88  Cal  801 ;  Lucas 
V.  San  Francisco,  Id.  691.) 

The  only  questions  arising  upon  the  findings  in  such  case— 
if  any  written  finding  is  filed — are  these:  Are  the  findings 
within  the  issues?  And  are  they  consistent  with  the  judg- 
ment? The  question  is  not  whether  the  facts  found  are,  by 
themselves^  or  when  taken  in  connection  with  those  admitted 
by  the  pleadings,  sufficient  to  sustain  the  judgment;  for,  as 
already  remarked,  the  findings  are,  in  the  absence  of  excep- 
tion, aided  by  the  presumption  that  the  facts  in  issue  not  con- 
tained in  the  finding  as  filed,  and  which  are  essential  as  a  basis 
for  the  judgment,  were  found. 

The  opinion  of  the  Judge  who  tried  the  cause,  stating  the 
evidence  or  his  analysis  of  it  or  some  portion  of  either,  coupled 
with  the  reasons  for  his  rulings,  is  always  valuable,  and  gener- 
ally of  great  assistance  to  the  appellate  Court  in  their  exam- 
ination of  the  questions  arising  upon  modon  for  a  new  trial,  or 
bill  of  exceptions  or  statement  on  appeal;  but  neither  the 
opinion  nor  the  evidence  form  a  part  of  the  findings  of  foci, 
though  it  may  happen  to  be  incorporated  therein.  The  find- 
ings in  this  case  are  liable  to  the  objections  noticed  in  the 
opinion  of  Mr.  Justice  Sawybb,  in  Hidden  v.  Jordan,  We 
mention  this  matter  because  the  defendants'  points,  which  are 
based  upon  the  findings,  do  not  relate  to  facts — the  ultimate 
facts  in  the  case — but  rather  to  matters  of  evidence  or  of  opin- 
ion. When  we  are  required  to  examine  the  findings  we  must 
discard  all  matters  merely  of  evidence  or  opinion  that  may  be 
contained  therein,  and  look  to  the  facts  alone. 

The  first  and  second  points  amount  in  effect  to  the  same 
thing.  The  first  is,  that  the  findings  show  that  the  plaintiffs' 
ditch  was  not  completed  along  the  line  in  dispute  within  * 
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reasonable  time ;  and  the  second  is,  that  it  was  not  constrocted 
until  more  than  five  years  after  the  diteh  below  that  plaee 
was  constructed  and  used  by  those  under  whom  the  plaintifb 
claim;  and  counsel  insist  that  '^diligence  in  the  prosecuticn 
of  the  work  is  a  necessary  elemoit  of  title;"  The  substance 
of  the  points  are  that  the  title  was  not  in  plaintiffs  because  of 
the  lack  of  diligence  of  those  under  whom  they  claim — that 
the  rights  accruing  from  the  location  of  the  ditch  were  lost  or 
abandoned  by  or  in  consequence  of  their  want  of  diligence  in 
prosecuting  the  work.  The  fact  upon  which  the  question  of 
diligence  had  any  bearing  was  title  in  the  plaintiffs,  which 
was  ayerred  in  the  complaint  and  found  by  the  Court,  and 
therefore  matter  tending  to  prove  or  disprove  title  was  inattef 
of  evidence.  If  it  should  be  held  that  diligence  in  prosecuting 
the  work  after  the  lino  of  the  ditch  was  established,  was  an 
ultimate  f act^  the  •  Ck>urt  also  found  that  fact.  And  so  the 
objections  in  either  view  ^-eally  are,  that  the  evidence  was  not 
sufficient  to  prove  title  in  the  plaintiffs.  Those  objections  can 
be  entertained  only  on  motion  for  a  new  trial.  The  finding  of 
the  delay  complained  of,  is  not  neoessarily  inoonsistent  widi 
the  finding  of  title  in  the  plaintiffs,  for  the  character  of  the 
work,  or  surrounding  circumstances  may  have  been  such,  as 
to  excuse  the  delay,  and  the  delay  being  proven,  if  the  defend- 
ants wore  of  the  opinion  that  the  excuse  was  not  valid,  thej 
had  one,  and  cmly  one  mode  of  presenting  the  point,  and  that 
was  by  specifying  it  as  a  ground  of  their  motion  for  a  new 
trial. 

The  remaining  point  is  that  '^the  findings  treat  a»  of  no 
moment  the  enlargement  of  the  plaintiffs'  ditch ;"  and  as  to  it, 
we  agree  with  the  plaintiffs'  counsel,  that  while  the  finding 
that  the  plaintiffs  are  entitled  to  all  the  water  at  the  place  in 
dispute  remains,  the  capacity  of  the  ditch  or  its  enlargement 
is  of  no  moment  At  least  it  is  not  material  until  tiie  defend- 
ants establish  their  adverse  poaseesiony  a  fact  which  the  Court 
found  against  thenu 

Judgment  affirmed* 
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Axivmcnt  for  BeepoodflBt. 


LAKE    MERCED    WATER    COMPAl^    v.    SAMUEL 

COWLES,     OOXJKTT    JUDOB  OF     THJB     CiTT    AlTD     OOUNTT 

OF  San  FsAirciBoa 

TiTU  ACQUCdBD  BY  GoNDBMiCATiON  OF  li4VD. —  Tli«  coBdemnatloB  ot  landt  ii 
Imt  a  parchate  of  them  In  invitum,  and  the  title  acquired  to  bat  a  qnltclaim. 

Afpointmsht  or  Commissioners  to  appsaisb  Land. —  If  two  corpora tlona 
each  eomnence  proceedings  against  the  same  person.  In  the  same  Coart,  for 
the  condemnation  of  the  same  land,  the  Court  cannot,  of  Its  own  motion, 
'  In  one  of  the  actions  take  judicial  notice  of  the  pendency  of  the  other,  and 
refuse  to  appoint  Commissioners  to  appraise  the  land,  because  It  cannot 
determ^ie  which  of  the  companies  has  the  better  right  to  condemn. 

Duty  of  Court  as  to  Afpoimtmbmt  of  Commisbionbbs  to  appbaisb  I^Aim.— 
When  the  proceedings  for  the  condemnation  of  land  are  regular.  It  Is  the 
duty  of  the  Court  to  appoint  Commissioners  to  appraise  the  same,  regard- 
less of  the  question  as  to  whether  the  purchaser  will  acquire  a  good  tltlsi 

Wbit  of  Mandatb. — If  a  County  Judge  refuses  to  appoint  Commissioners  to 
^praise  land  In  a  proceeding  to  condemn  the  same,  a  writ  of  mandate  will 
be  Issued  compelling  lUm  to  do  so^ 

Two  Condbmnations  of  Samb  Land.— If  two  corporations  each  start  pro- 
ceedings against  the  same  person  for  the  condemnation  of  the  same  land, 
and  neither  becomes  a  party  to  the  action  brought  by  the  other,  the  land 
wU)  belong  to  the  one  oTer  whose  proceedings  the  Court  first  acquired 
Jurisdiction. 

This  action  was  commenced  in  tlie  Supreme  Oonrt 

The  facts  are  stated  in  the  opinion  of  the  Conrt 

Patterson  &  Carpeniier,  for  Relator,  argued  that  the  peti- 
tioner, having  complied  with  the  requirements  of  the  law,  and 
given  due  notice;  it  was  the  duty  of  the  County  Judge  to 
make  the  appointment  of  CommissionerSy  and  that  he  had  no 
discretion  in  the  matter;  and  cited  Pr.  Act,  Sec.  467;  Ex 
parte  Spring  Valley  Water  Works,  17  OaL  132;  Dyekman  v. 
The  Mayor,  1  Seld.  488. 

Haighi  dk  Pierson,  for  Respondent,  argued  that  the  Clear 
Lake  Water  Company  had  first  claimed  the  water  and  acquired 
a  priority,  and  that  two  companies  could  not  both  be  entitled 
to  condemn  the  same  land  at  the  same  time,  but  the  right  was 
in  the  one  first  appropriating,  and  that  the  only  way  of  deter- 
mining which  had  ^e  right  to  oondenm  was  to  ascertain 
which  first  appropriated  in  good  faith,  or  performed   acts 
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indicative  of  appropriation  of  the  water;  and  cited  Contra 
Costa  Railroad  Co.  v.  Moss,  23  Oal.  328;  Morrifif  and  Essex 
Bailroad  Co.  v.  Blair,  1  Stockton^s  N.  J.  Ch.  R  636, 

By  the  Court,  Shapteb,  J,: 

This  18  a  petition  for  a  niandamns  to  the  Connty  Judge  of 
the  City  and  County  of  San  Francisco,  commanding  him  to 
appoint  Commissioners  in  a  proceeding  pending  before  him 
for  the  condemnation  of  certain  lands  and  waters  to  the  uses 
of  tlie  petitioner  herein. 

It  appears  that  the  application  for  the  appointment  of  Com- 
missioners came  on  to  be  heard  on'  proper  papers  on  the  day 
named  in  the  notices,  and  that  the  all^ations  of  the  petition 
"vere  proved  by  affidavits,  to  the  sufBcienc^  of  which  no 
exception  was  talcen,  and  that  no  counter  evidence  was 
offered  by  the  defendants.  Thereupon  the  petitioner  moved 
the  Judge  to  proceed  and  appoint  Commissioners;  but  the 
Judge,  after  sundry  adjournments,  refused  to  take  any  action 
in  the  matter,  on  the  ground  that  there  was  another  petition 
pending  before  him  for  the  condemnation  of  the  same  lands 
and  waters,  at  the  suit  of  the  "  Clear  Lake  Water  Company;" 
and  that  he  could  not  determine  to  his  own  satisfaction  which 
of  the  two  companies  had  the  better  right  to  condemn. 

The  pendency  of  the  Clear  Lake  petition  seems  to  have 
become  known  to  the  County  Judge  incidentally.  No  allusiim 
w^  made  to  it  in  the  petition  filed  by  the  Lake  Merced  Com- 
pany, nor  was  its  pendency  proved  at  the  hearing;  and  we 
apprehend  that  the  Court  could  not  under  any  circumstances 
take  judicial  notice  of  the  fact,  except  it  were  for  mere  cal- 
endar purposes.  Further:  The  Clear  Lake  Water  Company, 
whose  comparative  right  became  the  subject  of  judicial  doubt, 
was  not  a  party  to  the  Lake  Merced  petition,  either  originally 
or  by  intervention;  and  therefore  any  decision  which  the 
Judge  might  have  made  upon  the  subject  wmild  sol  have 
been  binding  upon  either  of  the  oompanies.  Two  sniti  for 
the  same  cause  of  action  maj  be  pending  in  ihe  wtaom  Oooit 
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between  the  same  parties,  but  the  fact  never  claims  judicial 
attention  until  the  pendency  of  the  ona  suit  has  been  pleaded 
in  abatement  of  the  other.  Or  there  may  be  two  actions 
pendhig  in  the  same  Court  at  the  same  time  at  the  suit  of 
different  plaintiffs  and  against  a  common  defendant— as  for 
instance,  two  actions  of  ejectment^  or  two  bills  in  equity  to 
compel  a  common  defendant  to  specifically  perform  each  of 
two  contracts  to  convey,  made  by  him  with  the  respective 
plaintiffs,  both  contracts  calling  for  the  same  land;  but  it 
would  be  contrary  to  established  order  should  the  Court  in 
such  case  refuse  to  proceed  with  either  suit  until  it  had  forced 
and  determined  an  issue  between  th^  plaintiffs  in  the  respeo- 
tive  proceedings,  as  to  which  had  the  better  right  to  the  land, 
interesse.  The  condemnation  of  lands  is  but  a  purchase  of 
them  in  moUum,  and  the  title  acquired  is  but  a  quitclaim. 
If  a  corporation  starts  proceedings  under  the  statute,  to  get  a 
title  of  that  quality,  after  like  proceedings  for  acquiring  a  like 
title  have  been  commenced  by  another  company,  and  there 
should  be  a  condemnation  and  payment  in  both  proceedings, 
both  corporations  would  have  good  title  as  against  the  original 
owner  or  owners;  but  as  between  the  companies,  the  lands 
would  belong  to  the  one  over  whose  proceedings  the  Court 
first  acquired  jurisdiction — a  question  to  be  litigated  between 
the  companies.  It  may  be  that  either  company  mij^t  make 
the  other  a  party  defendant  in  its  suit  to  condemn;  or,  failing 
that,  that  either  of  the  companies  might  intervene  in  the  pro- 
ceedings of  the  other,  {Contra  Coda  BaUroad  Co.  v.  Mosa,  23 
Cal.  328,)  so  that  the  question  of  priority  might  be  determined 
in  advance  of  a  purchase  by  either;  but  should  the  junior 
applicant^  knowing  all  the  facts,  or  *having  the  means  of 
knowing  them,  push  its  suit  to  a  quitclaim,  and  voluntarily 
pay  the  purchase  money,  the  responsibility  would  not  be  with 
the  law. 

Let  a  mandamus  issue  acoovding  to  the  prayer  of  the  pe** 
tition. 


OptBlW  tM  tta  OmR  — GUnr,  C  J. 


ANDREW  J.  POPE  ».  MICHAEL  DALTON. 

AiTiE^ATrr  vom  Coi«Tiinj43rcB. —  Aa  Afltd&rlt  ftt  m  eofltlftvuicci,  «•  tte  pmi 

of  thQ  4bHur.«  Of  inat«rlftL  wlbieaBett,  flhdnid  itat«  thftt  tli*  ab«»t 
wltn^BBM  tr«  tlie  ODij  pc^vDDB  bj  whom  tlM  pa^rtj  «iJk  proT*  tta»  lust 
taeU.  It  !■  not  BQOldefkt  to  itate  tliit  the  partjr  Aoi  no  otlier  wltnoan 
br  whom  be  exp«cti  to  proTO  tbe  lame  facts. 

PKOOr   OF    P09SCN!I1O?r    or    DBFRB<Da?fT    T!f    EJ^CCTHENT. — >  WlieD    tbo    pOOaCMlOD   nf 

the  defendujt  \m  put  la  luue  bj  the  auswer  In  efectm«Dt,  bl«  poosetalon  it 
tht  com meticfi meat  of  th«  action  la  ^  matarlal  fact  irhlcb  tbo  plain tJH  sitst 
proT*  before  be  can  recover. 

PSTOFFEL     tN     BEtATION     TO     POSRiaBIOff     OF    ti4NDw^- If     tbfl     plalotlff     flodl    tb| 

defendant  In  posaeavlon,  and  the  defeodant  claims  to  be  En  poa«eatl0D*  ifil 
on  the  faith  or  tbli  ctalm  plaintiff  iood  alter  aaea  hJm  to  neoFOF  pooMaslott, 
the  defendant  It  oot  « topped  from  denying  on  the  trial  that  ha  vai  !■ 
poe^H  Lon  when  th«  ttilt  waa  eomtnenced. 

Appeal  from  the  District  Court,  Fourth  Judicial  Diitrie^ 
City  and  County  of  San  Francisco, 

The  facta  are  stated  in  the  opinion  of  the  Court. 

E.  A.  Lawrence,  for  Appellant^  argued  the  defendant  was 
not  estopped  from  denying  that  he  was  In  poBsession ;  that  thd 
doctrine  of  estoppel  could  have  no  application^  aa  it  waa  oc^ 

mutual. 

G,  F,  £  W,  E.  Sharp,  for  Keapondent, 
By  the  Court,  CnEREY,  0-  J,  s 

Ejectment  for  a  lot  of  land  in  the  City  of  San  Franaseo. 
The  jury  impanelled  t»o  try  the  canae  found  a  verdict  for  th« 
plaintiff  on  which  judgment  woa  entered.  The  defendant 
moved  for  a  new  trial,  which  was  denied,  and  has  appealed 
from  both  the  judgment  and  order  denying  a  new  trial 

I,  When  the  cause  came  on  to  be  tried  the  defendant  jm^^ 
for  its  continuance  on  the  ground  of  the  absence  of  oertsiB 
witnesses  named,  whom  he  deposed  were  necessary  and  lllftt^ 
rial  witnesses  for  defend  an  t^,  without  whose  teprtimonv  he  could 
not  safely  proceed  to  trial,  and  that  he  had  no  other  wimesre^ 
by  whom  he  expected  to  prove  the  same  state  of  facta.    It  is 
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exoeediiigly  doubtful  whether  the  faeta  which  the  defendaofc 
stated  in  his  affidavit  he  expected  to  be  aUe  to  prove  by  the 
absent  witnesses  were  material  to  anj  issue  joined  in  the  cause. 
But  were  it  conceded  to  be  otherwise,  the  affidavit  does  not 
show  that  the  absent  witnesses  were  the  only  persons  by  whom 
ho  could  prove  the  same  facts.  He  deposed  that  he  had  not 
at  the  time  he  made  the  affidavit  any  other  witnesses  by  whom 
he  expected  to  prove  the  same  state  of  facts.  This  will  not 
do.  There  may  have  been  and  probably  were  many  persons 
by  whom  he  could  have  proved  the  same  facts,  and  he  may 
not  have  ffubpcenaed  them  or  otherwise  procured  their  attend- 
ance at  the  trial,  and  hence  he  could  truly  say  he  had  no  other 
witnesses  than  those  named,  by  whom  he  expected  to  prove 
the  specified  facts. 

II.  The  defendant  assigns  as  error  the  refusal  of  the  Court 
to  nonsuit  the  plaintiff,  on  the  ground  that  it  was  not  proved 
that  defendant  was  in  possession  of  the  premises  when  the 
action  was  commenced.  From  an  examination  of  the  record 
we  think  there  was  evidence  before  the  jury  on  the  point 
which  authorized  the  submission  of  the  case  to  them  for  their 
consideration  and  verdict 

III.  The  Court  charged  the  jury  that  ^  if  the  plaintiff  sent 
his  agent  out  to  the  property  to  look  after  it,  and  such  agent 
found  defendant  in  possession,  who  claimed  to  be  in  possession, 
and  on  the  faith  of  what  defendant  claimed  instituted  this  suit, 
then  the  defendant  is  estopped  from  denying  he  was  in  posses- 
sion at  the  commencement  of  this  action."  To  this  cha^e 
the  defendant  excepted,  and  we  think  the  exception  well  taken. 
The  doctrine  of  estoppel  has  no  application  to  the  case.  The 
defendant  by  his  answer  put  in  issue  each  and  every  material 
allegation  of  the  complaint,  and  whether  he  was  in  possession 
of  the  premises  at  the  time  the  action  was  commenced  was  a 
material  issue  which  the  plaintiff  was  bound  to  prove  before 
he  was  entitled  to  recover.  The  fact  that  the  defendant  was 
in  possession  when  the  plaintiff's  agent  saw  him  on  the  prem- 
ises, coupled  with  the  further  fact  that  he  "claimed  to  be  in 
possession,^'  could  not  have  the  effect  to  estop  him  from  saying 
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he  was  not  in  poflsession  when  the  action  was  oommeofied, 
notwithstanding  the  plaintiff,  acting  on  what  his  agmt  hid 
seen  and  heard  from  the  moath  of  the  defendant^  fatoogfat  fau 
action  to  recover  the  poflaeeaion  of  the  property. 
Judgment  reversed  and  new  trial  ordered. 


THE  PEOPLE  V.  DOE  el  oL 

WlMT  or  AasisTmMca. —  Cpoa  an  appllcatkm  for  a  writ  «f  snlstaaet  It 
plAGA  a  party  In  poaseaslon  of  land  sold  by  th«  Sheriff  under  a  Jndsmeat 
for  taxes,  rendered  by  a  Jnstlce  of  the  Peaca,  the  applicant  moat  prodoet 
In  eTidence  the  exeentloa  and  the  jadgment,  and  proceedings  npoa  whl<A 
the  ezecatlon  leaned. 

PROOP  or  Shkrift's  Salb  oh  Judokint. —  The  BherilTa  deed,  executed  nadir 
a  judicial  sale  for  taxes,  la  not  prima  facie  <n  eoncIaalTe  evidence  of  hit 
power  to  sell ;  bnt  hia  power  to  sell,  to  recite  a  sale  in  his  deed,  and  t» 
make  the  deed,  mnat  be  proved  by  the  judgment  and  execution. 

DocKariMO  Juancv's  Judomint  bt  Countx  Clsbk. —  The  filing  of  the  trui- 
script  of  a  judgment  of  a  Justice  of  the  Peaee  with,  and  the  docketing  sf 
It  by  the  County  Clerk,  do  not  make  It  a  judgmmt  or  raeotd  of  tht 
District  Court. 

Writ  of  Assistancb  ob  JuancB'a  JunoianrTd— Can  the  DIatrlct  Court  Issst 
a  writ  of  assistance  to  place  the  purchaser  at  a  Sheriff's  sale  In  possesrioa 
of  land  sold  under  a  judgment  rendered  by  a  Justice  of  the  Peaee  for  taao^ 
and  filed  with  and  docketed  by  the  County  Clerkf 

Btidbncb  OB  Application  fob  Wan  or  AaaisTAMca. —  On  an  appUcatfon  tor 
a  writ  of  assistance  to  place  a  party  in  possession  of  land  purchased  at  a 
SherilTs  sale  made  under  a  Judgment  rendered  by  a  Justice  of  the  PMcSk 
the  SherllTs  deed  Is  not  admlaaible  la  erldtnoa  withoat  flzst  pfodadag  the 
judgment  and  execution. 

Fir  SBArnsB,  J.: 

Whbk  Writs  or  Assistancb  kat  Isbub. —  The  power  of  DIatrtat  Oeorts  ¥ 
Issue  writs  of  assistance  la  limited  to  aales  on  judgments  rendered  by  the 
District  Court  to  which  the  appUcatton  for  a  writ  of  aaslstance  la  made. 

Appeai«  from  the  District  Courts  Sixth  Judicial  District, 
Sacramento  Coimty. 

The  facts  are  stated  in  die  opinion  of  the  Ckmxt 

Robinson  d  Dunlap,  for  Appellant^  argued  that  the  Sheriffs 
deed  was  not  evidence  that  a  judgment  was  rendered^  or  in 
execution  issued,  or  a  sale  made  bj  the  Sheriff,  but  that  the 
respondeat  should  have  shown  the  judgment^  order  of  8i]% 
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and  all  tbe  faotai  naoeesary  to  oon&r  juriadiedon  upon  tbe 
Court 

L.  8.  Taylor,  for  Bespondent,  argued  that  the  statute  made 
the  Sheriff's  deed  oonduaiye  evidenoe  of  tide^  and  that  the 
L^alature  had  the  power  to  say  what  evidence  should  be 
prima  fade  or  oonclusiTew 


Bj  the  Gourty  SAWTBy  J.: 

This  is  an  appeal  from  an  order  of  the  District  Oonrt,  grant- 
ing a  writ  of  assistance  under  the  provisions  of  sections  forty- 
four  and  fortj-fiye  of  the  Revenue  Act  of  1861,  to  put  a 
purchaser  at  a  tax  sale  in  possession  of  the  premises  purchased. 
The  application  for  the  writ  was  based  upon  the  Sheriff's  deed 
alone.  The  judgment  upon  which  the  sale  took  place  appears 
from  the  recitals  of  the  deed  to  have  been  obtained  in  the 
Court  of  a  Justice  of  the  Peace.  It  must,  therefore,  have  been 
a  money  judgment  without  any  order  of  sale.  {People  v. 
Mier,  24  CaL  61«)  A  transcript  of  the  judgment  was  filed 
and  docketed  with  the  County  Clerk,  and  thereby  became  a 
lien.  The  execution  upon  which  the  sale  toc^  place  issued 
from  the  office  of  the  County  ClerL  Upon  the  hearing  of  the 
application,  the  respondent  offered  in  evid^ice  the  Sheriff's 
deed,  to  which  appellant  objected  on  the  ground  that  the 
judgment  under  which  the  sale  v^as  made  and  the  deed  exe^ 
cuted,  had  not  been  produced.  The  Court  overruled  the 
objection,  and  admitted  the  deed,  to  which  appellant  excepted. 
The  only  evidence  offwed  was  the  deed  and  proof  of  service 
of  a  copy  upon  the  party  in  possession,  and  of  a  demand  to  be 
let  into  possession.  It  is  a  general  rule  that  a  party  claiming 
under  an  execution  sale  must  produce  the  judgment  upon 
which  the  execution  issued.  {Sullivan  v.  DawM,  4  CaL  291 ; 
Hihn  V.  Peck,  30  Cal.  287.)  But  it  is  provided  in  section 
forty-fi\e  of  the  Revenue  Act  of  1861  that  "  any  deed  derived 
from  a  sale  of  real  property  under  this  Act  shall  be  conclusive 
evidence  of  title^  except^"  etc,  (Laws  1861,  pw  486,  Sec  45,) 
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and  it  is  daimied  by  respoadent  that  this  pfodsioii  takee  the 
case  out  of  the  general  rale.  We  think  not  It  ia  not  pro* 
vided  tiiat  the  recitals  in  the  Sheriff's  deed  shall  be  either 
conclusive  or  prima  facie  evidence  that  the  deed  ia  derived 
from  a  sale  ^' under  this  Act."  It  is  still  necessary  to  show 
that  the  proceedings  and  judgment  under  which  the  sale  pur- 
ports to  have  been  made  actually  exist  We  said  in  Hihn  v. 
Peck,  before  cited,  that  the  **  judgment  and  execution  go  to 
the  Sheriff's  power  to  sell,  to  his  power  to  recite  a  sale  in  the 
given  instance,  and  to  his  power  to  give  a  deed  also,  and  there- 
fore the  recitals  are  not  admissible  to  prove  the  Sheriff's 
authority  to  ^U  or  his  authority  to  recite  a  sale.  The  power 
to  sell,  to  recite^  to  deed,  having  its  origin  in  the  judgment 
and  execution,  must  be  proved  by  a  producticn  of  bodi,  under 
the  rale  of  best  evidence;  but  when  the  power  has  been  so 
proved,  the  Sheriff  becomes,  so  to  speak,  the  accredited  his- 
torian of  his  acts  under  it"  We  see  no  ground  for  suj^K)sing 
that  the  Legislature  designed  to  establish  a  different  rule  by 
the  provision  under  consideration.  The  provisions  of  section 
forty-five  of  the  Act  of  1861  are  very  different  from  those  of 
section  twenty-three  of  the  Act  of  1857,  aa  amended  by  the 
Act  of  1859.  Sections  eighteen  and  twenty-two  of  the  Act  of 
1857  require  certain  facts  to  be  recited  in  the  certificate  of  sale 
and  tax  deeds.  (Stat  1857,  pp.  383Ht,  Sees.  18,  22.)  And 
section  twenty-three,  as  amenided  by  the  Act  of  1859,  pro- 
vides that  the  facts  so  recited  shall  ^^  be  all  the  requisites  essen- 
tial to  the  validity  of  sales  made  for  taxes^  and  a  deed  made 
in  conformity  vrith  the  requirements  of  section  twenty-two 
shall  convey  to  the  grantee  an  absolute  title  to  tiie  lands 
described  in  said  deed;  *  *  *  and  such  deed  shall  be 
prima  facie  evidence  of  title  in  the  granted  except,"  etc. 
(Laws  of  1859,  p.  849,  Sec.  8.)  Under  this  provision  it  is 
only  necessary  to  compare  the  tax  deed  with  the  provisions  of 
the  Act  to  see  if  it  recites  the  facts  prescribed,  and  if  it  does 
the  statute  makes  it  prima  facie  evidence  of  the  truth  of  the 
facts  recited  and  of  title.  There  is  no  such  provision  in  sec- 
tion forty-five  of  the  Act  of  1861.     It  is  provided  that  '^  any 
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deed  derived  from  a  sale  of  real  property  under  the 
be  condusive  evidence  of  tide/'  but  it  is  still  neoesaa 
beyond  the  deed  to  see  if  the  proceedings  upon  whic 
was  based  were  had  under  the  Act  —  to  see  if  the 
rests  upon  a  valid  judgment    There  may  be  no  sen 
a  judgment,  or,  if  there  is,  when  the  judgment  is  pn 
may  appear  upon  its  face  to  be  an  absolute  nullity  fo 
any  service  of  process  upon  the  defendants.    If  su< 
be  the  fact^  it  could  not  for  a  moment  be  pretended 
deed  is  derived  from  a  sale  of  real  property  under  the 
the  Court  could  not  aoqoire  any  jurisdiction  under  tl 
render  judgment  without  a  service  of  process  in  pun 
the  mode  prescribed.     It  is  contended,  however,  tiiat 
ing  of  the  writ  of  assistance  was  a  proceeding  in  the  i 
upon  the  records  of  the  Oourt  itself,  and  the  Court 
presumed  to  be  judicially  informed  of  the  contents  ol 
records.     But  this  is  not  so.    The  application  was  ba 
the  deed  alone,  and  not  on  the  record,  and  the  Com 
be   presumed   to   have   looked   beyond   the    moving 
Besides,  the  judgment  was  not  a  record  of  the  Distri 
at  alL    The  District  Oourt  had  before  had  nothing  at 
with  it     The  judgment  upon  which  the  sale  took  p 
a  judgment  of  a  Justice  of  the  Peace.    A  transcript ' 
with  the  County  Clerk,  as  required  by  law,  and  the  j 
by  him  docketed,  not  with  tlie  Clerk  of  the  Distric 
The  County  Clerk,  it  is  true,  is  ex  officio  Clerk  of  the 
Oourt^  but  the  records  of  the  County  Clerk,  as  such, 
thing,  and  those  of  the  District  Court  quite  anoth^. 
docketing  the  judgment   by  the   County   Clerk,   it 
^*  a  lien  in  like  manner  as  judgments  rendered  in  the 
Court  under  this  Act"  (Section  44)  — not  a  judgmen 
District   Court    So,   also,   under   section  two   himdi 
seven  of  the  Practice  Act,  the  filing  of  a  transcript  of 
ment  docket  of  a  District  Court  with  the  Eeoorder  of  a 
county,  makes  it  a  lien  upon  the  real  estate  in  that 
but  it  does  not  make  it  a  judgment  of  the  District  C 
that  county.     The  Coimty  Clerk,  as  such,  not  the  ' 
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the  District  Oourt,  is  to  issue  the  execution.  (Section  44.) 
We  do  not  perceive  that  it  was  contemplated  l&at  the  filing 
of  the  transcript  of  the  judgment  of  the  Justice  of  the  Peace 
with,  and  docketing  it  by  the  County  Clerk,  should  make  it 
in  Any  sense  a  judgment  or  record  of  the  District  Court;  or 
that  the  District  Court  obtains  any  possession  or  control  o^er 
tiie  proceedings  at  all,  until  an  application  is  made  to  it  based 
upon  a  proper  showing  for  a  writ  of  assistance. 

The  judgment,  as  before  stated,  must  necessarily  have  been 
a  money  judgment  only,  without  any  order  of  sale,  and  it  may 
be  a  serious  question  whether  it  is  competent  to  authorize  a 
writ  of  assistance  in  such  cases.  The  judgment  when  docketed 
is  a  lien  upon  all  other  real  estate  of  the  party  assessed,  and 
bound  by  the  judgment,  as  well  as  upon  the  property  assessed 
in  like  manner  as  ordinary  judgments  in  civil  cases.  The  sak 
is  made  under  and  by  virtue  of  a  money  judgment  simply, 
like  sales  under  judgments  in  ordinary  civil  cases;  conse- 
quently parties  who  have  not  been  heard  may  be  turned  out 
under  the  writ  of  assistance  provided  for.  in  the  Act  of  1861. 
Writs  of  assistance  might  just  as  well  be  authorized  to  issue 
for  the  purpose  of  putting  the  purchaser  of  real  estate  sold 
under  ordinciry  judgments  in  possession,  upon  a  provision  that 
the  deed  shall  be  conclusive  evidence  of  title.  The  question 
might  arise  whether  sudi  proceedings  would  be  by  due  pro- 
cess of  law.  The  cases  in  which  writs  of  assistance  have 
heretofore  been  employed  are  such  as  determined  the  question 
of  title  to  the  specific  piece  of  real  property  in  that  vary  case, 
or  where  the  interest  of  the  defendant  has  been  directed  by 
the  judgment  to  be  sold.  All  the  rights  of  the  parties  have 
been  investigated  and  adjudged,  and  the  writ  of  assistance  ii 
a  part  of  the  process  employed  in  enforcing  the  judgment 
itself.  But  this  question  is  not  presented  by  the  record,  and 
it  is  unnecessary  to  decide  it  now.  The  deed  was  improperly 
admitted  without  the  proceedings  upon  whidi  it  was  btsed. 
The  facts  before  the  Court,  and  the  matters  set  forth  in  the 
notice  of  application,  were  insufficient  to  authorize  the  issuing 
of  the  writ. 

Order  reversed  with  directions  to  dismiss  the  proceeding. 
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Shaftee,  J.,  concurring  specially: 

I  concur  in  the  judgment  on  the  ground  that  District  Ckmrts 
have  no  authority  to  issue  writs  of  assistance  in  eases  of  aales 
upon  tax  judgments  rendered  hy  Justices  of  the  Peaca  The 
power  is  limited  to  sales  on  judgments  and  decrees  rendered 
by  the  District  Court  to  which  the  application  for  the  writ  of 
assistance  is  made.  It  is  not  only  anomalous  that  one  Court 
should  be  charged  with  the  duty  of  carrying  into  effect  the 
judgments  of  another,  but  the  provision  (Acts  1861,  p.  458, 
See.  45,)  that  the  Sheriff's  deed  ''shall  entitle  the  holder 
thereof  to  a  writ  of  assistance  from  the  District  Court''  carries 
with  it  the  idea  that  the  Legislature  d'*d  not  intend  to  confer 
the  power  to  issue  writs  upon  the  District  Courts  at  large, 
but  upon  the  District  Court  in  which  the  proceedings  for  the 
collection  of  the  delinquent  tax  were  taken. 
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AXfmam  Possvbsionw —  ▲  finding  fbtt  at  «  certain  tlma  th«  defiendant  recelTed 
a  deed  of  a  tract  of  land,  and  from  that  time  forward  continued  in  the 
actual  exclusive  adverse  and  notorious  possession  of  the  land,  and  had  tha 
nme  protected  bj  a  anbstantial  incloanre,  is  a  finding  of  an  adverae 
posseaaion. 

Waxves  of  Dbfbn8>  ov  Statuti  of  LiMiTATioira. —  If  the  defendant  pleada 
the  statute  of  Limitations,  and  the  Court  finds  an  adverse  posaeasion  of  five 
years,  the  Supreme  Court  will  not  presume  that  the  defense  of  the  atatnta 
waa  waived,  unless  the  record  shows  such  waiver. 

DanDNSig  of  Statutb  of  Limitations. —  If  the  Statute  of  Limitations  is 
pleaded,  and  the  Court  finds  all  the  facts  necessary  to  sustain  this  Issue, 
and  gives  judgment  for  the  party  pleading  It,  the  fact  that  the  prevailing 
party  did  not  nrge  the  statute  in  his  argument  in  the  Court  below,  does  not 
preclude  him  from  raising  it  In  the  Supreme  C6urt 

Judicial  Notici  of  Psndbnct  of  Another  Action. —  Neither  the  Supreme 
Court  nor  a  District  Court  will  take  judicial  notice  that  proceedings  wera 
pending  In  the  United  States  Court  for  the  final  confirmation  of  a  pueblo 
title,  where  the  record  does  not  show  that  fact 

8TAT17TB  OF  LIMITATIONS  AS  TO  MEXICAN  GRANT. —  Where  the  plaintiff  III 
•jectment  claims  under  a  title  derived  from  the  Spanish  or  Mexican  Gov- 
ernment, and  the  defendant  relies  on  and  tfiows  five  years  adverse  pos- 
session, It  is  Incumbent  on  the  plaintiff  to  prove  that  proceedings  for  a  final 
▼OL.  XXXI.— 15 
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conflrmatlon  an  pendlnir,  or  that  the  title  bam  been  Aullj  conQriDcd  wMhIa 
five  yean  befoM  fbe  commencement  of  the  actton.  Is  order  to  defeat  the 

har  of  the  Stable  of  Llmltatlona. 

PLBADfyOS  or  AND  PBOOr  OF  THE  PbOYISO  VO  SBCTIOM  8IZ  OP  8TATUTB  OT 

LiMiTAnoNS. —  When  the  Practice  Act  reqclred  a  reirfleatloii  to  new  matter 
•et  «p  in  the  antwer,  and  the  defendant  pleaded  flve  years  adverae  poama^ 
slon,  the  plaintiff.  If  he  claimed  under  title  derlred  from  the  Mexican 
Government,  could  not  prove  that  proceeding!  for  a  final  confirmation  vert 
8tl1!  pending,  or  that  five  yean  had  not  elapeed  alnce  a  final  conOrmatlea, 
unleae  he  stated  the  same  In  hia  npUcatlon. 

Appeal  from  the  Distriet  Courts  Twelfth  Judicial  Dirtrie^ 
City  and  Coimtj  of  San  Francisco. 

This  was  an  action  to  recover  poaseasion  of  a  lot  at  the 
comer  of  Second  and  Mission  streets^  City  of  San  Franciseo. 
On  the  first  day  of  March,  1849,  T.  M.  Leavenworth  was  the 
owner  of  the  lot,  having  acquired  title  under  an  Alcalde's 
grant,  and  on  that  day  mortgaged  the  same  to  Andrew 
Hoeppner  to  secure  a  debt  of  seven  thousand  dollars.  On  the 
seventh  day  of  November,  1849,  Leavenworth  conveyed  the 
lot  to  Wm.  C.  Parker,  who,  <m  the  27th  day  of  November, 
1850,  conveyed  to  J,  D,  Stevenson.  The  plaintiff  claimed 
title  under  a  conveyance  made  to  him  by  Stevenson  in  1858. 
On  the  17th  of  April,  1860,  Isaac  Montgomery,  who  had 
become  the  assignee  of  the  Leavenworth  mortgage  and  debt, 
commenced  an  action  to  foreclose  the  mortgage,  and  obtained 
a  judgment  on  the  15th  day  of  January,  1851.  The  property 
was  sold  by  the  Sheriff  on  the  judgment,  and  a  Sheriff's  deed 
executed  on  the  14th  day  of  April,  1851.  Seitz  claimed  title 
under  this  judicial  sale.  The  plaintiff  claimed  that  the  fore- 
closure and  sale  were  void. 

The  title  derived  from  the  Sheriff's  sale  had  once  been  in 
one  Susan  Smith,  and  she,  by  her  attorney  in  fact,  in  1852 
conveyed  the  same  to  Barney  Hinckley.  Afterwards,  on  the 
12th  day  of  January,  1859,  she  executed  to  F.  La  Grange  a 
quitclaim  deed  of  the  lot,  and  the  plaintiff  had  acquiretl  bv 
mesne  conveyances  whatever  passed  by  this  deed. 

The  defendants  recovered  judgm«it  in  the  Court  below,  and 
plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Conrt 
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Edward  Tompkins,  for  Appellants,  argaed  that  the  finding 
«f  the  Court  that  Seitz  had  been  in  the  open,  exclusive,  and 
notorious  adverse  possession  of  the  lot,  claiming  to  be  the 
owner,  and  had  it  inclosed,  etc.,  was  not  a  finding;  that  the 
Statute  of  Limitations  was  a  bar  to  the  action,  and  that  if  it 
was,  the  Court  would  take  judicial  notice  that  the  Circuit 
Court  of  the  United  States  had,  within  the  last  year,  established 
by  its  decree  that  the  premises  in  controversy  were  within  the 
limits  of  the  pueblo,  and  that  the  Statute  of  Limitations  could 
not  be  raised  for  the  first  time  in  the  Supreme  Court,  even 
though  it  was  pleaded  below. 

Spencer  &  Jarboe,  for  Respondent,  argued  that  the  finding 
of  the  Court  and  the  plea  constituted  an  absolute  bar,  and  as 
there  was  no  evidence  taking  the  case  out  of  the  statute,  the 
bar  was  perfect 


By  the  Court,  Rhodbs,  J.: 

The  record  in  this  case  is  quite  voluminous,  and  very  many 
points  are  raised,  which  counsel  have  argued  quite  fuUy,  and 
with  more  than  ordinary  industry  and  ability.  There  is  one 
point  presented  by  the  defendants  that  is  fatal  to  the  plain- 
tiffs ease — the  point  in  relation  to  the  Statute  of  Limitations. 
The  counsel  for  the  plaintiff  earnestly  insists  that  there  is 
nothing  in  the  findings  in  relation  to  the  Statute  of  Limita- 
tions; that  it  was  expressly  conceded  that  the  premises  were 
within  the  pueblo  limits^  and  that  the  statute  had  no  applica- 
tion ;  that  had  the  point  been  urged  in  argument,  the  requisite 
proof  would  have  then  been  offered  by  the  plaintiff;  that  the 
point  is  raised  for  the  first  time  in  this  Court;  that  this  Court 
will  take  judicial  notice  of  the  fact  that  the  Circuit  Court  of 
the  United  States  has,  within  the  last  year,  established  by  its 
•decree  that  the  premises  are  within  the  limits  of  the  pueblo, 
and  that  the  plaintiff  claimed  under  an  Alcalde  grant,  which, 
from  its  nature,  implies  that  the  plaintiff  qlaims  under  title 
derived  from  the  Spanish  or  Mexican  Government 
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The  pleadings  are  not  set  out  at  length,  but  the  substance 
is  stated ;  and  it  appears  from  the  abstract,  that  the  answer 
contains,  among  other  things,  ^'  a  good  and  sufficient  plea  as 
to  all  of  the  defendants  of  the  Statute  of  Limitations  of  five 
years."  We  have  examined  .the  transcript  with  much  care, 
but  without  success,  to  find  anything  indicating  a  waiver  of 
this  defense;  and  we  think  that  if  such  had  been  the  under- 
standing of  both  parties,  the  statement  that  the  defendant 
pleaded  the  statute,  would  not  have  been  found  in  the  record. 
There  are  also  other  matters  in  the  transcript,  strongly  indica 
tive  of  an  intention  to  rely  on  the  statute.  There  is  a.i 
amendment  to  the  transcript,  showing  the  time  of  the  com- 
mencement of  the  action,  that  seems  to  have  no  bearing  on 
any  question  except  the  Statute  of  Limitations.  In  the  find- 
ing, which  the  plaintiff's  counsel  intimates  was  drawn  by  the 
defendants'  counsel,  it  is  stated  that  in  September,  1852, 
Hindkley  conveyed  the  premises  to  Seitz,  that  the  deed  was 
in  the  same  month  duly  recorded,  '^  from  which  time  forward 
said  Seit^  continued  in  the  actual,  exclusive,  adverse  and  noto- 
rious possession  of  said  lands,  claiming  to  be  the  owner,  and 
during  all  such  time  had  said  lands  protected  by  a  substantial 
inclosure,  and  actually  occupied  the  sflme  by  himself  and 
tenants,  and  since  A.  D.  1865,  said  lands  have  been  covered 
with  buildings  occupied  by  said  Seitz  and  his  tenants."  This 
is  a  clear  and  distinct  finding  of  the  adverse  possession  of  the 
defendant  Seitz.  And  if  it  does  not  relate  to  and  have  a  direct 
connection  with  the  Statute  of  Limitations  as  set  up  in  the 
answer,  we  can  see  no  possible  purpose  it  subserves  in  the 
action. 

We  have  no  means  of  ascertaining  from  the  record  whether 
it  is  true,  as  the  counsel  for  the  plaintiff  insists,  that  the  point 
was  not  urged  in  argument  in  the  District  Court  by  the  coun- 
sel of  the  defendants ;  but  admitting  it  to  be  true,  no  rule  is 
suggested  by  which  a  party  is  for  that  reason  precluded  from 
availing  himself  of  every  fact  in  issue  found  in  his  favor.  The 
position  that  the  point  cannot  be  raised  for  the  first  time  in 
this  Courty  has  no  application  hera     Had  the  Court  rendered 
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judgment  for  the  plaiQtiffy  notwitlifltandmg  the  eTidence  was 
such  as  to  require  a  finding  in  favor  of  the  defendants  on  the 
issue  of  the  Statute  of  Limitations,  and  had  they,  in  moving 
for  a  new  trial,  omitted  to  state  that  point  as  one  of  the 
grounds  of  their  motion,  then  it  might  well  be  said,  as  was 
done  in  McDonaid  v.  Bear  Biver  Company,  18  CaL  221,  fliat 
the  point  could  not  be  raided  for  the  first  time  in  this  Court. 
But  where  the  defendants  plead  the  statute,  and  the  Court 
finds  aU  the  facts  necessary  to  sustain  the  issue  on  their  part, 
and  gives  judgment  in  their  favor,  and  the  plaintiff  appeals, 
there  is  no  room  for  saying  that  they  did  not  raise  the  point 
in  the  Court  below.  The  doctrine  has  no  application  in  such 
a  state  of  the  record. 

The  case  shows  that  the  premises  are  wi&in  the  limits  of 
the  pueblo,  and  that  the  plaintiff  daims  title  under  an  Alcalde 
grant,  but  that  is  not  enough  to  fill  the  requirements  of  the 
proviso  to  the  sixth  section  of  the  statute,  for  the  statute  runs » 
unless  proceedings  are  pending  for  the  final  confirmation  of 
the  title.  It  is  urged  that  this  Court  will  take  notice  of  the 
decision  of  the  Circuit  Court  of  the  United  States,  rendered 
after  the  judgment  in  this  case,  by  which  it  was  determined 
that  the  premises  in  controversy  were  within  the  limits  of  the 
pueblo;  but  if  that  position  can  be  maintained  —  thotigh  we 
think  it  cannot  —  it  is  of  no  avail  to  the  plaintiff,  unless  there 
can  be  deduced  from  it  the  principle  that  the  District  Court 
was  bound  to  take  notice  of  the  pendency  of  the  proceedings 
for  confirmation  in  the  Federal  Courts.  That  position  cannot 
be  maintained,  and  we  scarcely  think  it  will  now  be  contended 
for.  In  Midfard  v.  Le  Franc,  26  CaL  88,  the  premises  were 
within  the  pueblo  limits,  and  the  same  was  the  fact  in  Davis 
V.  Perley,  80  CaL  680 ;  and  in  neither  case  did  the  Court  take 
judicial  notice  of  the  pendency  of  the  proceedings  for  con- 
firmation, and  as  the  plaintiff  in  each  case  failed  to  show  that 
such  prooeedings  w^ere  pending,  it  was  held  that  the  Statute 
of  Limitations  was  applicable.  In  the  latter  case,  in  noticing 
the  point  made  in  the  petition  for  rehearing,  that  the  statute 
did  not  begin  to  run,  because  of  the  pendency  of  proceedings 
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for  confirmation  of  the  title  of  the  city^  we  held  ths 
would  not  take  judicial  notice  of  that  fact  In  p\ 
the  case  at  first,  we  Ihought,  as  we  still  do,  that  t 
was  so  free  from  doubt  that  it  woitld  not  admit  of  ai 
The  argument  of  counsel  drawn  from  the  fact  iJi^ 
tiff  claims  under  title  derived  from  the  Spanish 
Government,  is  effectually  disposed  of  in  another 
the  abstract  of  the  pleadings  it  is  stated  Ihat  "  the 
traversed  the  new  matter  of  the  answer/'  but  it  is 
and  we  are  not  authorized  to  presume,  that  the 
contained  any  new  matter  —  matter  in  avoidance  of 
When  the  plaintiff  relies  upon  the  xiroviso  to  the  si 
he  must  prove  the  facts  upon  which  the  proviso  is 
action  —  that  is  to  say,  he  must  deduce  his  tide  fror 
ish  or  Mexican  Government,  and  show  (hat  proci 
the  final  confinnation  of  the  title  are  still  pending, 
has  been  finally  confirmed  within  five  years  befor 
mencement  of  the  action.  The  defendant,  as  ^ 
Richardson  v.  WiUiamson,  24  Cal.  297,  may  rest  up 
his  adverse  possession  for  the  period  of  five  years 
commencement  of  the  action.  The  prima  facie  < 
plaintiff  being  thus  defeated,  the  burden  is  cast  uj 
prove  the  state  of  facts  that  will  bring  him  within  t 
and  in  that  manner  avoid  the  defense.  Proof  that 
title  from  the  Spanish  or  Mexican  Government  will 
by  itself,  any  more  than  would  proof  that  proceedin 
firmation  w^e  pending,  without  evidence  connecting 
the  title  that  was  in  process  of  final  confirmation, 
him  to  prove  the  facts  that  entitle  him  to  the  pr 
the  proviso,  he  should  state  them  in  his  replicatic 
tlie  provisions  of  the  Practice  Act  requiring  a  rcf 
the  new  matter  of  the  answer  were  in  force,  the  pi 
under  the  same  rule  to  reply  the  facts  mentioned  i 
viso,  if  not  stated  in  the  complaint,  that  the  dcfenl 
plead  the  statute,  and  this,  too,  for  the  same  reasoi 
case,  because  it  was  new  n^atter,  and  must  be  plead 
tie  the  party  to  prove  it    Stating  die  matter  in  ii 
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teimSy  the  case  is  this:  the  defendants  rely  upon  tl 
the  Statute  of  Limitations,  and  the  Court  has  found 
neoessary  to  sustain  their  answer  in  this  respect;  i 
plaintiff  failed  to  state,  and  the  Court  therefore 
authorized  to  find,  and  did  not  find,  the  facts,  which, 
to  the  proviso,  would  prevent  the  running  of  the  statu 
Judgment  affirmed. 

S^WYiEB,  J.,  concurring  specially: 

Upon  the  case  as  presented  in  the  record,  I  thinl    ! 
that  the  judgment  must  be  affirmed  on  the  grounds  1    \ 
the  opinion  of  Mr.  Justice  Hhodes,  without  referenc 
other  questions  presented   bj   the   record   and   disci   ! 
counsel    I  therefore  concur. 


HENRY  LEFFINGWELL  v.   FREDERICK  GRi: 

DmiAL  ov  ATasMflim  or  Complaimt. —  If  an  aniwer  mw€Lj  denli 
BOD  MitBtia!  in  file  aTermentt  of  a  eomplalnt,  It  la  aa  admlsa  1 
that  t«.  ewwntlal  ta  a  rceoTery. 

-Jmiil  ^m  Alumatioh  ih  Complaint. —  If  tha  eoBplalat  aTen  tbi 
feadant  la  tndabtad  to  the  plaintiff  tn  the  ram  of  throe  thoosa 
gold  coin,  for  ao  maeh  monej  received  by  defendant  for  plaintiff* 
the  anawtr  denies  that  defendant  rccelTOd  three  thovaand  dotla: 
ooifi  for  plalntlff*a  oa^  It  la  only  a  denial  of  tta  receipt  In  goUL  oola 
not  ralae  an  lame^ 

Complaint  with  Two  ObuiiTaw — If  the  complaint  contalaa  two  co 
the  anewer  taken  laane  en  the  allegatlei  of  ana  only,  plaintiff  1 


Appbai*  from  the  District  CSourt^  Fourth  Judidal  1 
City  and  County  of  San  Frandaoo. 

PLiintiff  reoorered  judgment  in  the  Court  bebw^  and 
ant  appealed  from  the  judgment  and  from  an  order  de 
new  triaL 

The  other  facts  are  stated  in  the  opinion  of  the  Cou| 
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opinion  of  tlio  Conrt  —  Shaffer,  J» 

B.  8.  Brooks,  for  Appellant 
Ghray  &  Brandon,  for  Respondent 

By  the  Court,  Smastsr,  J,: 

The  complaint  is  in  two  counts.  The  first  count  allegw 
that  the  defendant  promised  the  plaintiff,  if  he  would  find  a 
purchaser  for  certain  real  estate  in  San  Francisco,  that  the 
defendant  would  pay  the  plaintiff  for  his  services  the  excess 
of  the  purchase  money  over  and  above  the  sum  of  sixty-two 
thousand  dollars;  that  the  plaintiff  procured  F.  H.  Waterman 
to  buy  at  sixty-five  thousand  dollars,  which  sum  the  defendant 
kad  actually  received. 

The  second  X50unt  is  for  three  thousand  dollars,  as  so  much 
money  had  and  received  by  the  defendant  to  the  plaintiff's  use. 
No  allusion  is  made  to  Waterman  or  the  purchase  money  paid 
by  him,  or  to  the  sixty-five  thousand  dollars,  or  to  any  feature 
of  the  special  contract.  The  count  is,  in  short,  for  money  had 
and  received  in  the  most  general  form.  Ko  bill  of  particulars 
was  asked  for,  nor  was  any  filed. 

Issue  was  well  taken  on  the  first  oount,  but  to  the  second 
count  there  was  no  response.  The  only  passage  in  the  answer 
that  can  be  daimed  to  have  any  reference  to  that  count  is 
this:  ''He  denies  that  he  received  three  thousand  dollars  in 
gold  coin,  parcel  of  the  sixty-fire  thousand  dollars,  to  and  for 
the  use  of  the  plaintiff."  This  denial  is  bad  for  two  reasons: 
First  —  The  count  does  not  charge  that  the  three  thousand  dol- 
lars sued  for  was  parcel  of  sixty-five  thousand  dollars,  or  of 
any  other  sum,  but  three  thousand  dollars  absolutely  and 
without  clog.  The  traverse  is  therefore  pregnant  with  an 
admission  that  three  thousand  dollars  had  been  received  as 
charged  —  that  is,  three  thousand  dollars  disconnected  from  the 
circumstance  named  in  the  denial,  and  spoililig  its  pith. 
Second  —  The  traverse  is  vitiated  for  another  but  kindred 
reason.  The  denial  is  that  the  three  thousand  dollars  was 
received -in  gold  coin.    That  involves  an  admission  that  three 
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thoTisand  dollars  was  received  in  eitlier  one  of  the  two  other 
forms  of  lawful  money,  and  therein  it  denies  what  was  non- 
essential and  admits  all  that  was  essential  to  a  recovery. 
Judgment  affirmed. 


HENKT  BLYTHE  and  S.  H.  WETHEEBEE,  oohposiko 
THE  FiK&r  OF  Bltthb  &  Wbthbbbxs,  and  B.  H.  FREE- 
MAN AND  G.  W.  B.  MoDONALD,  composing  the  Fnuc 
OF  B.  H.  FREEMAN  &  Cp.,  akd  H.  G.  &  E.  S.  FISKE, 
Intkbvbnobs,  v.  GEORGE  POULTNEY,  JOSEPH 
SMITH,  AND  ALEXANDER  COOK. 

Lisv  FOB  Matebials  fubnishkd  to  Contbactob. —  The  right  of  a  material  bmui 
to  a  lien  od  the  lanA  and  hnlldlng,  as  against  the  owner,  for  matarlato 
furnished  the  contractor,  depends  for  Its  existence  npon  the  fact  ot  9m. 
Indebtedness  from  the  owner  to  the  contractor  at  the  time  of  or  sahaaqnent 
to  the  notice. 

Contract  to  erect  BuruynrQ. —  If  the  contract  for  the  erection  and  eompla- 
tlon  of  a  building  la  entire,  and  the  contractor  abandons  the  work  before 
It  Is  completed,  he  loses  the  right  which  he  woald  have  had  to  the  full 
compensation  agreed  on. 

LxBN  FOB  MATKR1AL8  FtTBNisBCD  CozfTRACTOB.^— If  the  contractor  Bgreet  with 
the  owner  to  erect  a  bnUdlng  and  fnmish  the  materials,  for  a  som  certain, 
to  be  paid  as  the  work  progresses,  with  a  reserratlon  of  twenty-flTO  per  cent 
nntll  completed,  and  he  abandons  the  work,  haying  collected  all  that  la 
dne  him  except  the  twenty-fire  per  cent,  one  who  has  fomlahed  the  con- 
tractor with  materials  has  no  lien  as  against  the  ownar. 

Apfeai.  from  the  District  Court^  Fourth  Judicial  District^ 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  -Court. 

Daniel  Rodgers,  and  2?.  Barde,  for  Appellants,  argued  that 
the  contractor  having  abandoned  his  contract,  those  who  had 
furnished  him  with  materials  had  no  lien,  because  the  con- 
tractor could  not  have  enforced  any  demand  against  the  owner; 
and  cited  Allen  v.  Oarm<m,  1  E.  D.  Smith,  692 ;  Dart  v.  Sellers, 
27  Cal.  694;  and  2  E.  D.  Smith,  660. 

E.  B.  Mastick,  and  /.  B.  Oar0ff,  for  Bespondflnlfc 
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By  the  Ooort,  Cubbst^  0.  J.: 

The  plaintiffs  brought  this  action  against  the  defendant 
Cook  to  recover  certain  sums  of  money  alleged  to  be  due  for 
materials  furnished  him  for  the  construction  of  certain  houses 
which  he  had  contracted  with  the  defendants  Poultney  k 
Smith  to  build  for  them  on  Brannan  street,  in  the  City  of  Ssn 
Francisco,  and  for  work  and  labor  performed  for  him  by  the 
plaintiffs  Freeman  &  McDonald  in  and  about  the  building  of 
the  same  houses;  and  also  to  obtain  a  decree  of  the  Court 
declaring  the  plaintiffs^  claims  to  be  liens  upon  said  houses 
and  the  land  on  which  they  were  erected,  and  further  that 
the  premises  might  be  decreed  to  be  sold  to  satisfy  such 
claims.  The  action  was  brought  under  the  Mechanics'  Lien 
Law  of  1862,  (Laws  1862,  p.  384,)  and  the  rights  of  the 
plaintiffs  as  against  Poultney  &  Smith,  if  they  ever  had  any, 
depend  upon  that  law  and  the  existence  of  the  conditions 
therein  prescribed  as  conditions  precedent  to  the  creation  of 
such  rights. 

On  the  12th  of  April,  1866,  Cook  entered  into  a  contract 
with  Poultney  &  Smith  to  erect  and  finish  for  them  on  or 
before  the  20th  of  July  then  next,  certain  houses  in  accord- 
ance with  certain  plans  and  specifications.  By  the  contract 
Cook  agreed  to  furnish  all  the  material  for  the  purpose.  Is 
consideration  of  all  which,  Poultney  &  Sndth  contracted  to 
pay  him  thirteen  thousand  and  fifty  dollars.  This  considera- 
tion the  parties  agreed  should  be  paid  by  instalments  as  the 
work  progressed,  as  follows:  Seventy-five  per  cent  of  the  value 
of  all  the  work  done  and  materials  furnished  and  attached  to 
the  premises  (which  valuation  was  to  be  determined  by  the 
architect  named)  was  to  be  paid  to  Cook  on  Saturday  of  escb 
week,  as  the  work  progressed.  It  was  further  agreed  between 
the  parties  that  the  remaining  twebty-five  per  cent  should  be 
paid  on  or  before  said  20th  of  July,  or  when  the  buildiPT 
should  be  completed  and  accepted  by  the  architect^  provide  i 
that  a  certificate  should  be  obtained  signed  by  Ae  azdutect, 
stating  the  amount  then  due  and  payable. 
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Cook  entered  upon  the  performance  of  the  work  and  pur- 
chased of  the  plaintiffs  materials  for  the  construction  of  the 
houses.  On  the  12th  of  Auguust,  the  houses  being  unfinished^ 
Cook  abandoned  the  further  performance  of  his  agreement, 
and  thereafter  Poultney  &  Smith  finished  the  work.  On  the 
day  last  named  the  plaintiffs  Blythe  &  Wetherbee  caused  to 
be  served  on  Poultney  &  Smith  a  notice  to  the  effect  that 
Cook  waa  indebted  to  them  in  the  sxmi  of  five  hundred  and 
thirty-^ight  dollars  and  ninety  cents  for  lumber  and  materials 
furnished  by  Ihem  for  the  construction  of  said  houses^  and 
stating  that  the  amount  specified  therein  was  justly  due  them 
over  and  above  all  offsets  and  payments  made. 

The  defendants  Poultney  &  Smith  by  answer  denied  they 
were  indebted  to  Cook  in  any  sum  whatever  at  the  time  of 
the  service  of  said  notice,  or  at  any  time  subsequently.  They 
further  pleaded  in  defense  a  breach  of  the  contract  on  the  part 
of  Cook  and  an  abandonment  of  the  work  by  him.  They  also^ 
by  answer,  denied  the  all^ations  of  the  service  upon  them  of 
any  sufficient  notice  by  either  of  the  plaintiffs  to  effect  a  lien 
upon  the  premises  in  any  event. 

After  the  action  was  commenced,  a  notice  was  published  as 
required  by  the  sixth  section  of  the  law  of  1862,  calling  upon 
all  persons  interested  in  the  enforcement  of  the  alleged  liens 
or  claiming  any  benefit  thereof  to  present  their  dairns,  etc. 
In  pursuance  of  such  notice  H.  O.  &  £.  S.  Fiske  presented 
their  daim  against  Cook  for  material  furnished  and  labor  per- 
formed by  them  in  and  about  the  construction  of  the  houses, 
at  Cook's  request,  and  evidence  of  the  service  of  the  notice  of 
their  claim  on  Poultney  &  Smith,  on  the  4th  of  September, 
1865. 

Before  the  notice  of  Blythe  &  Wetherbee  and  that  of  the 
Fiskes  were  served,  the  validity  of  the  respective  demands  of 
these  parties  were  admitted  by  Cook,  and  within  the  time 
prescribed  by  the  twenty-fifth  section  of  the  law,  they  filed 
in  the  office  of  the  County  Becorder  the  account  prescribed 
by  the  same  section  duly  verified.     (Laws  1862,  p.  390.) 

The  Oourt^  after  hearing  the  evidence  in  the  causey  rendered 


286  Blythb  t;.  Poui^TNEY,  [Sup.Ct 

Opinion  of  the  Court  —  Cnrpey,  C  J, 

judgments  in  favor  of  the  plaintiffs,  Blythe  &  Wetherbee,  and 
in  favor  of  the  Fiskee,  who  had  become  intervenorg  under  the 
Acty  against  Cook  for  the  amounts  of  their  respective  claims, 
and  also  rendered  a  decree  declaring  said  claims  to  be  liens 
upon  the  lands  and  premises  of  Poultney  &  8mith,  described 
in  the  complaint,  and  directing  the  sale  thereof  to  satisfy  the 
judgments  against  Cook.  In  respect  to  the  claims  of  the 
plaintiffs  Freeman  &  McDonald,  and  of  Seaver  &  BrokEw, 
who  were  intervenors  in  the  suit^  the  judgment  and  decree  of 
the  Court  were  in  favor  of  Poultney  &  Smith, 

The  defendants  moved  for  a  new  trial,  which  was  denied. 
The  appeal  brings  before  this  Court  the  whole  case,  as 
between  the  plaintiffs  Blythe  &  Wetherbee,  and  the  interren- 
ors  H.  G.  &  E.  S.  Fiske,  as  respondents,  and  the  defendants  a^ 
appellants^ 

The  defendant  Gook  filed  no  answer  in  the  ease,  and  it  is 
not  in  any  manner  pretended  by  counsel  that  the  judgments 
agaihst  him  were  in  any  respect  erroneous.  We  suspect  that 
the  appeal  taken  in  his  behalf  is  the  result  of  a  want  of  that 
attention  by  the  attorneys  who  signed  the  notice  of  appeal, 
which  they  ought  to  have  observed  in  case  they  intended  the 
notice  of  appeal  on  behalf  of  Poultney  &  Smith  only.  As  it 
is,  all  the  defendants  are  appellants.  As  there  is  nothing 
further  necessary  to  be  said  in  respect  to  the  appeal  of  the 
defendant  Cook,  we  shall  confine  ourselves  to  the  considera- 
tion of  the  case  as  between  the  appellants  Poultney  &  Smith 
and  the  respondents* 

Assuming  that  the  respective  respondents  did  all  on  their 
part  necessary  to  acquire  a  lien  upon  the  premises  of  Poultney 
&  Smith,  provided  the  latter  were  indebted  to  Cook  at  the 
time  the  notice  of  Blythe  &  Wetherbee  was  served,  or  sub- 
sequently, on  account  of  the  performance  in  part  of  the  con- 
tract on  his  part,  then  the  inquiry  to  be  made  is  whether  they 
were  indebted  to  him  on  such  aoeOuuit  at  that  time,  or  subse- 
quently. If  as  between  Cook  on  the  one  part,  and  Poultney 
&  Smith  on  the  other,  the  latter  were  not  indebted  to  the 
former,  then  the  respondents'  olaims  as  against  Poultney  & 
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Smith  are  without  anj  just  or  legal  foundation  to  support 
them,  because  the  respective  demands  against  Poultnej  & 
Smith  depended  for  existence  upon  the  fact  of  a  debt  due  from 
them  to  CooL 

There  is  no  dispute  about  the  fact  of  abandonment  bj  Oook 
of  the  work  on  the  12th  of  August,  1865.  The  Court  so  finds, 
and  the  finding  is  fully  sustained  by  the  evidence.  It  was  in 
evidence  that  at  the  time  he  had  been  paid  nine  thousand  six 
hundred  and  fifty  dollars,  and  that  he  had  been  so  paid  is  not 
disputed  by  the  respondents'  counsel,  though  the  Court  below 
failed  to  find  at  all  on  the  subject  The  amount  which  had 
been  so  paid,  the  architect  testified,  was  in  excess  of  the  amount 
then  due  him  by  the  stipulations  of  the  contract  some  two 
hundred  or  three  hundred  dollars.  It  is  not  pretended  that 
Cook  contributed  anything  after  that  date  toward  the  construc- 
tion of  the  houses.  The  Court  found  that  there  was  at  that 
time  due  from  Poultney  &  Smith  to  Cook  one  thousand  four 
hundred  and  forty-seven  dollars 

It  was  in  evidence  that  after  the  abandonment  Poultney  & 
Smith  completed  the  work  which  Oook  had  contracted  to  do, 
and  expended  therefor  certain  sums  of  money,  which,  with  the 
nine  thousand  six  himdred  and  fifty  dollars  paid  to  Cook, 
amounted  to  eleven  thousand  five  hundred  and  three  dollars, 
which  aggregated  sum,  substracted  from  the  sum  of  thirteen 
thousand  and  fifty  doUars,  the  contract  price,  ascertained  the 
difference  between  what  Poultney  &  Smith  had  aotaally  paid 
out»  and  what  they  agreed  to  pay  on  condition  that  Cook 
should  perform  his  contract^  to  be  one  thousand  four  hundred 
and  forty-seven  dollars,  and  this  ascertained,  as  the  Court*  be- 
low viewed  the  matter  the  exact  sum  in  which  Poultney  & 
Smith  were  indebted  to  Cook  upon  the  contract  when  he  vio- 
lated it  by  abandoning  performance  of  it  on  his  part  This 
mode  of  adjusting  parties'  rights  under  contracts  of  the  kind 
of  that  in  question  is  not  authorized  by  law,  nor  is  it  in  our 
judgment  just  The  contract  between  Poultney  ft  Smith  of 
the  one  part>  and  Cook  of  the  other  was  entire.  Poultney  & 
Smith  reserved  to  themselves  the  right  to  withhold  until  the 
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work  was  c<Mnpleted,  twenty-five  per  cent  erf  the  prioe  agreed 
upon.  Cook  had  received  at  the  time  he  abandoned  the  wori: 
more  than  was  due  him ;  and  it  matters  not  that  Poultnej  & 
Smith  were  able  to  complete  the  houses  for  less  than  the  di5e^ 
ence  between  what  they  had  agreed  to  pay  and  what  they  had 
paid.  It  may  be  they  agreed  to  pay  more  than  what  they  had 
contracted  for  was  worth;  or  it  may  be  they  procured  the 
houses  to  be  finished  for  less  than  the  services  and  materials 
for  that  purpose  were  wortL  The*  Court  cannot  propeilj 
speculate  in  respect  to  the  matter.  It  is  enough  to  say  that 
by  the  abandonment.  Cook  lost  the  right  which  he  would  IiaTe 
had  to  the  full  compensation  agreed  upon,  had  he  folly  per- 
formed the  contract  on  his  part.  If  Cook  had  sued  Poultney 
&  Smith  at  the  time  this  action  was  brought  for  the  one  thou- 
sand four  hundred  and  forfy-seven  dollars  which  die  Court 
below  finds  to  have  been  due  him  on  the  12th  of  Augoet, 
1865,  he  would  not  have  been  entitled  to  reoov«r  it^  or  any 
part  of  it,  because  no  such  sum  was  due  him;  and  he  did 
nothing  thereafter  to  cauae  it  to  become  due  him;  and  if  he 
was  not  entitled  to  recover  it^  Poultney  ft  Smith's  property 
could  not  be  rondflred  liable  for  it  (Dare  r.  BtXlers,  27  GaL 
595.) 

The  judgments  against  the  defendant  Cook  are  affirmed. 
The  order  denying  a  new  trial,  and  the  deeiee  against  the 
defendants,  Poultney  ft  Smith,  and  the  premises  described  in 
the  complaint  are  reversed,  and  a  new  trial  granted  with  oosti 
against  the  respondents. 


WALTEK  C.  DIMIOK  «.  MARGARET  CAMPBELL 

Judgment  Boll. —  An  affldarit  upon  which  to  haie  a  motton  to  strike  oat  ■■ 

answer,  and  notice  of  such  motion  and  affldaTit  of  Iti  terTlee,  eonstltote  no 

part  of  the  Judgment  roll. 
Brbob  not  Pbxsumbd. —  Brror  will  not  be  pregomcd,  and  If  the  reeord  doet 

not   show  that  the  Court  erred  In  striking  out  an  answer,  the  Judgment  will 

not  be  reversed  on  this  ground. 
Bebvics  of  Summons.—  An  affidaylt  of  serrlce  <tf  a  nnunons  which  states  the 
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fitets  conatltntliiff  ftfflant  «  eompetmt  wltaesi  ts  snffldeBt,  without  ttating 
that  he  !•  competent. 
JiiDOmifT   POB   DAMAOB8   BT    DiFAULT. —  A   judgment    in   ejectment   awarding 
damages,  rendered  on  a  default,  will  not  be  reyeraed  because  It  does  not 
ftppear  thftt  the  Covrt  examined  witnesses  upon  the  question  of  damages. 

Appsal  from  the  District  Court,  Twelfth  Judicial  Districtr 
Oitj  and  Cotmty  of  San  Francisco. 

Ejectment  to  recover  a  lot  in  San  Prancisoo,  and  for  two 
hundred  dollars  damages. 

The  following  was  the  affidavit  of  service  of  Bummons: 

*^  George  D.  S jmonds,  being  duly  sworn,  Bays,  he  is  a  free 
white  male  citizen  of  the  United  States;  over  twenty-one 
years  of  age,  and  not  interested  in  the  event  of  this  suit,  and 
that  on  the  29th  day  of  May,  1865,  he  served  the  within 
summons  on  said  defendant,  Margaret  Campbell,  by  delivering 
to  her,  in  hand  in  said  city  and  county,  a  copy  of  this  sum- 
mons, attached  to  a  certified  copy  of  this  complaint,  duly 
certified  by  the  County  Clerk  of  said  dtj  and  oounty  to  be  a 
true  copy/' 

The  defendant  appealed  from  the  judgment 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Rowley  &  Rowley,  and  Jabish  Clemeni,  for  Appellant,  ar- 
gued that  the  affidavit  of  service  of  summons  was  defective,  in 
not  stating  the  fact  that  Symcmds  was  ccmipetent  to  be  a  witness 
on  the  trial  of  the  action,  and  that  therefore  the  Court  acquired 
no  jiirisdiction ;  and  cited  McMillan  v.  Reynolda,  11  Cal.  372; 
and  Richetson  t.  Richardson,  26  CaL  149. 

George  W.  Tyler,  for  Bespondent^  argued  that  Ae  affidavit 
of  service  of  summons  was  sufficient,  as  it  stated  the  facts 
which  showed  the  affiant  to  be  a  competent  witaeaa. 
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Opinloa  of  Uw  Court  —  Sawyer,  J. 


By  the  Court,  Sawybb,  J.: 

This  is  an  appeal  from  the  judgment,  and  there  being  no 
BtAtement  on  appeal,  we  can  only  examii^e  such  questions  as 
arise  on  the  judgment  rolL  The  afBdavit  and  notice  of  motion 
to  strike  out  defendant's  answer,  and  affidavit  of  service  of 
said  notice,  constitute  no  part  of  the  judgment  roll,  and  are 
improperly  in  the  record.  (Abbott  v.  Douglass,  28  CaL  295.) 
Disregarding  these  documents,  as  we  are  compelled  to  do,  and 
looking  to  the  judgment  roll  alone,  it  cannot  be  determined 
upon  what  ground  the  District  Court  struck  out  the  defend- 
ant's answer.  We  cannot  presume  error,  and  the  record  does 
not  show  that  the  Court  erred  in  striking  out  the  answer*  The 
judgment,  therefore,  cannot  be  reversed  on  this  ground. 

The  affidavit  of  service  of  summons  we  think  sufficient'  The 
affiant  states  the  facts  which  would  make  him  a  competent  wit- 
ness on  the  trial  of  the  action,  and  an  averment  that  he  is  a 
competent  witness  would  only  be  the  expression  of  his  opinion 
upon  the  subject,  and  would  add  nothing  to  the  force  of  the 
facts  already  stated. 

Whether  the  Oourt  examined  witnesses  as  to  the  damages, 
does  not  appear  from  the  record.  The  general  sum  claimed 
in  the  complaint  was  not  for  use  and  occupation  merely,  bat 
damages.  The  plaintiff  alleges  his  damages  at  two  hundred 
dollars,  and  demands  judgment  for  that  sum,  as  damages. 
There  is  no  error  disclosed  in  awarding  two  hundred  dollars 
damages. 

On  the  record  properly  before  na,  we  think  the  judgment 
must  be  affirmed,  and  it  is  so  ordered. 


WILLIAM  M.  TAYLOK  v.  OYEUS  PALMER  et  tOs. 

Rbsolutiov  to  do  Strevt  Wobx  IK  S4H  Wmaxcuko, —  A  reoolntton  oT  tM 
Board  of  Supenisors  of  San  Francisco  declaratory  of  their  Intention  to  per 
form  work  on. a  street,  adopted  since  the  amendments  to  the  CoosoUdatka 
Act  made  in  1862,  need  not  be  presented  to  the  Mayor  for  his  apprormL 

PO^tT'TATION   OF   iMTBNTIOlf   TO  DO   STBBBT  WOBK. SolldayS  SIO  iBdodsd  li  tfet 
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Points  floctdtA 


eoimt  of  the  **  ten  dayi  **  whleh  «  resohitkni  of  the  Board  of  Supervlson  of 
San  FranclBco,  declaratory  d  an  Intentloii  to  porfonn  work  ob  a  itreet,  la 
required  to  be  pobliahed. 

Ck>]«BTBUCTiON  09  Two  SiCTiovB  ov  BAM  AcT. —  Where  two  sectlona  of  a 
la^  reli^te  to  the  tame  matter,  both  aro  to  be  read  together.  In  order  to 
mecertaln  the  Intent  of  the  Legislature. 

OoKmACT  TO  DO  WoBK  OH  Btbemt  IV  BAIT  FBANCiscob — A  cootract  to  grade 
a  street  tn  San  Francisco  need  not  follow  the  precise  language  of  the  statute, 
or  contain  a  condition  In  express  terms  that  *'  the  materials  used  shall  be 
such  as  are  required  bj  the  Superintendent  of  Streets.'*  If  by  fair  and 
FMsonable  construction  It  can  he  held  to  contain  such  condition,  the  call  of 
the  statute  is  answered. 

SpacinciiTiONs  aitkbud  to  Contract. —  If  a  contract  to  do  work  prorldes  that 
the  work  shall  be  done  according  to  certain  specifications  which  aro 
annexed  to  it,  the  specifications  are  a  part  of  the  contract. 

BXTBNSION    OF    TllIX    TO    PBRIOKM    CONTBACT   TO    DO    WOBK    ON    STamT. —  SinCO 

the  amendments  to  the  Consolidation  Act  passed  In  186S,  the  Board  ot 
Superrisors  of  San  Francisco  •may  extend  the  time  within  which  a  contraet 
to  perform  work  on  a  street  is  to  be  performed., 

A88X0NABILITT  Or  CONTRACT  TO  DO  WoBK  ON  Stbnvf. —  A  contrsct  to  perform 
work  on  a  street  in  San  Francisco  may  bo  asiigned,  and  the  asiignee.  If  he 
fulfills  the  conditions  of  the  same,  can  enforce  it ;  and  If  such  contract  has 
been  assigned,  and  the  assignee  performs  the  contract,  the  warrant,  when 
Issued  for  the  work,  may  be  dellrered  to  the  original  contractor,  w|io  may 
make  demand  for  Its  payment. 

"Assbssmnnt **  AND  ''TAXATION.'*  —  The  words  "tazatton"  and  "assess 
■MBt,*'  as  nsed  in  the  Constitution  of  this  State,  do  not  haTS  the  same  sig- 
nMeatlon. 

Powm  or  "Taxatioh.**  — The  power  of  ••  taxation  ••  Is  a  power  which  the 
Legislature  takes,  from  the  law  of  Its  creation,  to  Impose  tassa  opoo  tha 
property  of  the  citlsens  for  the  support  of  the  Ooyemment. 

ICbanxno  ov  Wobo  "Asssssmbnt.**  —  The  word  "  assessment  '*  la  employed 
In  the  Constitution  to  represent  those  local  Irardens  Imposed  by  municipal 
corporations  upon  property  bordoring  upon  an  improred  street,  for  tha 
purpose  of  paying  the  cost  of  the  improTement,  and  laid  with  rsferenos 
to  the  benefit  the  property  Is  supposed  to  recelTO  from  the  expenditure 
of  the  money.  Property  not  benefited  by  tha  Improrement,  eannot  be  aal^ 
jected  to  an  aawasment  for  It. 

PowBB  OF  ''AssBssMBNT." — The  powsT  of  **  ssscssment  **  cannot  ba  axerclsad 
as  an  Independent  or  principal  power  like  that  of  **  taxation,**  but  must  ba 
used  aa  an  incident  to  the  power  of  organising  nmBlelpal  corporations. 

pBBSONAL  Liability  fob  Strbbt  Assbssmbnt. —  The  owner  of  land  la  a 
municipal  corporation,  bordering  upon  an  improyed  atreet,  cannot  be  made 
liable  for  the  cost  of  the  improvement  beyond  the  yalue  of  his  land. 

Personal  Liability  or  Stbbbt  Assbssmbnt  tTNcoNSTiTimoNAL. —  That  part 
of  the  Consolidation  Act  of  San  Frandsoo  which  makes  the  owner  of  a  lot 
bordering  on  an  improved  street  personally  liable  for  that  part  of  his  assess- 
ment for  the  Improvement  of  the  street  which  may  remain  unpaid  after  a 
lien  haa  been  esiforced  on  the  lot,  Is  unconstitutional. 

OoBBBCTiNo  AssESSBDBNT.— An  ssBBssment  on  a  lot  In  San  Francisco  for  m 
atreet  Improvement,  If  made  to  one  alone  of  aereral  Joint  owners,  eta  ha 
corrected  only  by  an  appeal  to  the  Board  of  flttparrlaoni 
Toil  ZZZL — le 
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Argument  for  Respondent. 


FtKDnro  OF  Facts. —  When  a  judgment  Ui  rendered  en  the  pleedlngi^  the  Coert 
need  not  make  aa j  finding  ot  facte. 

Appeai*  from  the  District  Courts  Twelfth  Judicial  Distriet, 
City  and  County  of  San  Francisoo. 

Plaintiff  recovered  judgmmit  in  the  Court  below^  and  defend- 
ant Palmer  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court* 

Ralph  C.  Harrison,  and  Bamuel  M.  Wilson,  for  AppeHait, 
argued  that  the  resolution  of  intention  to  perform  the  work 
should  have  been  signed  by  the  Mayor;  and  cited  Creighton  v. 
Manson,  28  Cal.  614;  Kennedy  v.  Newman,  1  Sand.  S.  C.  187: 
Stat,  of  1856,  Sec.  68,  p.  163;  and  that  the  resolution  should 
have  been  published  ten  secular  days;  and  cited  Sanford  v. 
Worn,  27  Cal.  174;  Laws  1865,  p.  525;  Laws  1862,  p.  403, 
Sec.  25.  They  also  argued  that  no  right  of  action  existed  in 
favor  of  the  plaintiff  upon  the  contract,  because  he  was  not 
the  one  who  contracted  to  do  the  work,  and  the  contract  was 
of  a  personal  nature  and  not  capable  of  assignm^it;  and  cited 
Stevens  v.  Bennett,  81  E.  L.  &  E.  283 ;  Robsan  v.  Drummimd, 
2  B.  &  Ad.  303;  and  that  after  the  contractor  had  part^ 
with  his  interest  in  the  contract,  it  was  illegal  to  issue  the 
warrant  to  him.  They  further  argued  diat  the  aaaessment 
was  void,  because  it  was  made  to  Palmer  alone,  when  th«e 
were  several  joint  owners  of  the  property;  and  cited  Bidle- 
man  v.  Brooks,  28  Cal.  72 ;  Smith  v.  Davis,  30  OaL  586 ;  Kiir 
sey  V.  Abbott,  13  Cal.  619 ;  People  v.  Bneaih,  28  OaL  619;  and 
Stat,  of  1862,  p.  397,  Sec  9. 

8.  O.  Houghton,  for  Respondent,  argaed  tbat  the  Act  of 
1862  (Laws  1862,  p.  391)  did  not  require  a  resolution  of  in- 
tention to  do  work  on  a  street  to  be  presented  to  liie  Mayor  for 
his  signature,  and  that  the  Act  did  not  require  a  publicatum 
for  ten  secular  days  and  liiat  the  contract  was  not  of  a  pe^ 
sonal  nature,  and  therefore  could  not  be  assigned,  and  that 
Taylor  was  entitled  to  the  warrant  and  oould  have  demanded 
the  money,  but  that  it  was  a  matter  entirely  between  Smitb 
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&  Coi   and  Taylor,  who  should  reoeiva  the  wanant^  with 
which  defendants  had  no  conoenL 

£7  the  Court,  Saitdbbson,  J«: 

ActicHi  to  recover  a  street  assessment  and  to  enforce  a  Ken 
for  the  same  against  certain  real  estate  in  the  City  of  San 
Erancisoo.  The  plaintifP  asked  and  obtained  judgment  upon 
the  pleadings.     Palmer  is  the  only  defendant  who  appeals. 

It  is  not  claimed  that  any  material  issues  of  fact  are  made 
by  the  pleadings.  The  points  made  are  all  directed  against 
the  complaint  which  is  daimed  to  be  insufficient  in  several 
respects. 

L  It  is  first  objected  that  it  is  not  alleged  that  the  resolu- 
tion of  intention  to  order  the  woric  in  question  to  be  done, 
adopted  by  the  Board  of  Supervisors,  was  ever  presented  to 
the  Mayor  f(^  his  signature  or  approval,  or  that  it  was  ever 
signed  or  approved  by  him. 

In  support  of  this  point  Oreighion  y.  Manson,  S7  OaL  61S, 
is  cited.  That  case  is  not  in  point.  It  declares  the  law  as  it 
existed  prior  to  the  amendments  of  1862.  Sections' forty  and 
sixty-eight  of  the  Consolidation  Act  of  1856  were  before  us  in 
that  case,  and  it  was  held  that  under  t^em  a  resolution  of 
intention  to  do  street  work  must  be  presented  to  the  Mayor 
for  his  approval  before  it  can  take  effect;  but  that  role  has 
been  abn^ated  by  the  amendments  of  1862,  which  expressly 
provide  that  ordinances  or  resolutions  touching  street  work 
therein  provided  for  shall  not  be  deemed  to  be  such  ordinances 
or  resolutions  as  are  mentioned  in  the  sixty-eighth  section  of 
the  Act  of  1856.  (Statutes,  p.  391,  Sec.  8.)  The  contract  in 
this  case  was  made  and  all  of  the  proceedings  of  the  Super- 
visors preliminary  thereto  were  had  subsequent  to  the  Aet  of 
'  1862,  and  the  rule  now  applicable  to  the  question  in  hand  is 
found  in  t^e  fourth  section  of  that  Act,  which  provides  that 
the  Supervisors  may  order  street  work  to  be  done  ^*  after 
notice  of  their  intention  so  to  do,  in  the  form  of  a  resolution, 
describing  the  work  and  signed  by  their  Clerk,  has  been  pub- 
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in  hand,  and  -we  hare  the  following  reading:  "The  notice  of. 
intention  shall  be  publiahed  for  a  period  of  ten  dajB,  and  shall 
be  published  daily,  Sundays  excepted;"  or,  to  express  what 
we  consider  to  have  been  ihe  intent  more  fully:  *'The  notice 
of  intention  shall  be  published  for  a  period  of  ten  days,  during 
which  period  it  shall  be  published  daily,  except  on  Sundays, 
on  which  days  it  need  not  be  published."  The  exception  in 
favor  of  Sundays  relates  to  the  "daily  publishing"  of  the 
notice^  and  not  to  the  period  of  time  during  which  the  publi- 
cation is  to  be  continued.  If  such  be  the  true  meaning  of  the 
statute,  and  we  think  it  is>  it  follows  that  the  Board  of  Supei^ 
visora  had  acquired  jurisdiction  at  the  time  the  resolution 
directing  the  work  to  be  done  was  passed*  The  case  of  Price 
y.  Whitman,  8  Oal.  412,  is  not  in  point  There  is  an  obviooa 
difference  between  the  language  of  the  Constitution  which 
was  construed  in  that  ease  and  the  language  of  the  statute  in 
hand. 

III.  It  is  next  claimed  that  the  contract  in  suit,  whidi  is 
annexed  to  the  complaint  and  made  a  part  of  it,  is  invalid 
because  it  does  not  contain  the  condition — made  essential  by 
the  statute — that  '^the  materials  used  shall  be  such  aa  are 
required  by  the  Superintendent  of  Streets." 

The  objection  is  without  substantial  foundation.  The  eon* 
tract  may  not  follow  the  precise  language  of  the  statute.  It 
is  not  necessary  that  it  should.  If  it  con  be  held  to  contain 
the  condition  in  question  by  a  fair  and  reasonable  construe- 
tion  the  call  of  the  statute  is  fully  answered.  This  it  undoubt- 
edly does.  "The  party  of  the  first  part  promises  ♦  ♦  • 
to  do  and  perform,  or  cause  to  be  done  and  performed,  in  a 
good  and  workmanlike  manner,  under  the  direction  and  to  the 
satisfaction  of  the  Superintendent,  and  furnish  all  the  necessary 
materials  required  for  the  execution  and  completion,"  etc* 
"Required"  by  whom?  The  Superintendent,  of  oourse. 
Moreover,  it  is  agreed  that  the  work  shall  be  performed  aocord- 
ing  to  certain  specifications  which  are  annexed  and  which 
must  liave  been  prepared  by  or  under  the  direction  and  super- 
vision of  the  Superintendent,  in  which  the  nature  of  the  work 
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•and  character  of  the  materials  are  specifiei  Taking  the  hody 
of  the  contract  and  specifications,  which  are  equally  a  part  <rf 
it,  together,  and  we  think  that  there  has  heen  no  substantial 
departure  from  the  conditions  of  the  statute  in  the  respect 
suggested.  We  have  before  decided  this  precise  point 
(Emery  v.  San  Francisco  Oaa  Company,  28  Oal.  377.) 

IV.  The  contract  requires  the  work  to  be  performed  within 
thirty  days.  The  work  was  not  completed  at  the  expiration 
of  that  time,  and  two  days  thereafter  the  time  was  eoctended 
by  a  resolution  of  the  Board  of  Supervisors;  and  it  is  next 
urged  that  this  extension  was  iU^al  and  vitiated  the  whole  pro- 
ceedings, because,  as  is  claimed,  the  Board  at  the  expiration 
of  the  thirty  days  lost  all  jurisdiction. 

It  may  be  that  this  point  would  have  been  good  under  the 
Act  as  passed  in  1862,  for  while  by  the  seventh  seetion  the 
Superintendent  is  authorized  to  fix  the  time  for  Ihe  commenoe- 
ment  of  the  work,  and  under  the  direction  of  the  Board  of 
Supervisors  to  extend  the  time  so  fixed^  he  is  not  expressly 
autiiorized,  either  there  or  elsewhere,  so  far  as  we  have  been 
able  to  discover,  to  extend  the  time  fixed  for  the  completion 
of  the  work.  But  be  that  as  it  may,  this  latter  power  is 
expressly  conferred  in  that  section  as  amended  in  1863,  (Stat- 
utes, p.  626,)  in  the  following  words:  ''And  said  Superintend- 
ent shall  fix  the  time  for  the  commencement  and  completion 
of  the  work,  under  all  contracts  entered  into  by  him,  and  may 
extend  the  time  so  fixed  from  time  to  time  under  the  direction 
of  the  Board  of  Supervisors.'*  TTor  is  it  made  necessary  in 
terms  that  this  power  of  extension  should  be  exercised  before 
the  expiration  of  the  time  previously  fixed.  On  the  contraiy, 
it  is  provided  in  the  succeeding  sentence,  in  general  terms, 
that  "  in  all  cases  where  the  Superintendent,  under  the  direc- 
tion of  said  Board,  has  extended  the  time  for  the  performance 
of  contracts,  the  same  shall  be  hdd  to  have  been  legally  ex- 
tended.'' In  view  of  these  express  provisions  of  the  statute^ 
and  the  general  language  employed,  there  can  be  no  donbt 
but  that  the  extension  given  in  this  case  was  within  the  power 
of  the  Board  of  SupervisorSi 
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y.  The  contract  in  suit  was  made  l^  the  Superintendent 
with  Smith  &  Co.,  who  assigned  to  the  plaintiff,  by  whom  the 
work  was  performed,  and  it  is  next  daimed  that  the  contract 
belongs  to  that  class  which  the  party  who  is  to  perform  the 
stipulated  work  is  not  permitted  to  assign  by  reason  of  the 
trust  and  confidence  reposed  in  his  skill  and  ability  by  the 
other  contracting  party. 

Passing  the  question  whether  the  defendant  is  in  a  position 
to  make  this  point,  (a  point  not  made  by  the  plaintiff,)  it  ia 
clear  to  us  that  this  contract  does  not  belong  to  the  dasa  sug- 
gested. There  is  nothing  in  the  statute  or  the  contract  or  the 
nature  of  the  work  suggestive  of  such  a  theory.  On  the  con- 
trary, the  public  generally  are  invited  to  bid  for  and  take  these 
contracts  regardless  of  professions,  trades  or  oooupaticiis. 
Aside  from  the  discretion  vested  in  the  Board  of  Supervisors 
to  reject  all  bids  when  they  deem  it  for  the  public  good,  or 
the  bid  of  any  party  who  may  have  proved  delinquent  or 
unfaithful  in  any  previous  contract  with  the  city,  there  is  no 
restriction  upon  the  capacity  of  the  contractor.  He  is  not 
expected  nor  required  to  perform  the  work  in  person.  Wen? 
it  so,  street  improvefnents  in  San  Francisco  would  make  slow 
prc^ess.  Whether  he  knows  anything  about  road  making,  or 
can  tell  the  difference  between  a  mud  turnpike  and  a  l^ichol- 
son  pavement,  or  whether  a  sewer  should  be  constructed  in 
the  shape  of  a  longitudinal  section  of  an  egg  shell,  or  whidi 
end  of  the  section  should  be  uppermost,  is  of  no  consequence, 
for  the  contract  is  not  awarded  to  him  because  of  his  snpposed 
knowledge  or  skill,  but  because  his  bid  is  the  lowest  and  his 
bond  for  the  performance  of  the  work  in  a  workmanlike  man- 
ner and  according  to  the  specifications  is  good.  All  painters 
do  not  paint  portraits  like  Sir  Joshua  Beyndds»  nor  landscapes 
like  Claude  Lorraine,  nor  do  all  writers  write  dramas  like 
Shakespeare  or  fiction  like  Dickens.  Bare  genius  and  extra- 
ordinary skill  are  not  transferable,  and  contracts  for  their 
employment  are  therefore  personal,  and  cannot  be  assigned. 
But  rare  genius  and  extraordinary,  skill  are  not  indispensable 
t«>  the  workmanlike  digging  down  of  a  sand  hill  or  the  filling 
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tip  of  a  depression  to  a  given  level,  or  tlie  constriiction  oi  brid 
sewers  with  manholes  and  covers,  and  contracts  for  such  YfCfA 
are  not  personal,  and  may  be  assigned.     {Cochran  v.  CoUins, 

But  independent  of  the  foregoing  considerations,  the  fonn 
of  the  warrant  given  bj  the  Superintendent,  as  prescribed  in 
the  statute,  recognizes  the  assignable  quality  of  these  contracts, 
and  the  statute  nowhere  gives  color  to  the  su^estion  of  coun- 
sel that  the  recc^ition  is  confined  to  assignments  made  after 
the  work  has  been  performed.  Finally,  by  the  terms  of  the 
statute  and  the  contract,  the  work  is  to  be  performed  under 
the  direction  and  to  the  satisfaction  of  the  Superintendent  of 
Public  Streets  and  Highways.  It  is  his  genius  and  skill, 
therefore,  which  gives  form  and  excellence  of  performance  to 
the  w^rk,  and  it  is,  therefore,  in  his  genius  and  skill,  if  any- 
where, that  trust  and  confidence  are  reposed.  {Emery  y. 
Bradford,  29  Cal.  76.) 

VI.  It  is  next  claimed  that  no  warrant,  sndi  aa  is  author- 
ized by  the  statute,  was  ever  issued,  and  no  demand,  such  as 
the  statute  requires,  was  ever  made  for  the  sum  due  upon  the 
assessment  These  points  are  respectively  founded  upon  the 
fact  that  the  warrant  was  issued  running  to  the  original  con- 
tractors, (Smith  &  Co.,)  their  agents  or  assigns,  and  was  deliy- 
ered  to  them,  and  the  fact  that  the  demand  for  its  payment 
was  made  by  them. 

There*  was  nothing  irregular  or  vicious  in  all  this.  On  tiie 
contrary,  the  warrant  was  in  .the  precise  form  of  the  statute, 
which  is  the  proper  form  whether  the  contract  has  been 
assigned  or  not;  and  it  is  lawful  and  regular  for  the  Superin- 
tendent to  deliver  it  to  the  parties  named  in  the  ocmtract 
The  form  of  the  warrant  is  the  same  in  all  cases,  and  in  die 
absence  of  any  notice  of  an  assignment  of  the  contract,  and 
perhaps  in  any  event,  the  Superintendent  delivers  it,  as  i 
matter  of  course,  to  the  original  contractor  if  applied  for  bv 
him,  if  not  to  any  other  person  authorized  by  him  to  reoeiT« 
it  either  as  agent  or  assignee.  Likemse  the  demand  for  pay* 
ment  may  be  made  by  the  original  contractor,  his  authoriae^ 


Oct.,  18G6.]  Taylob;  v.  PAiMEfe.  J49 


Qplnloa  of  Um  Court  —  SamderaoB,  Ji 


agent  or  assignee.  Where  an  assignroent  has  been  made,  and 
the  demand  is  by  the  original  contractor,  he  acts  as  the  ageat 
of  his  assignee.  The  property  holder  may  safely  pay  to  any 
one  who,  on  the  face  of  the  warrant,  is  entitled  to  receive  the 
money,  especially  in  the  absenoe  of  any  notice  to  the  contrary, 
and  there  is  no  pretense  that  there  was  such  a  notice  in  this 
case.  It  may  be  added,  finally,  that  the  properQr  holder  has 
no  concern  or  interest  in  aU  this,  except  to  have  an  opportu- 
nity to  pay  his  money  to  a  party  whose  receipt  therefor  is  a 
good  discharge.  He  need  not  trouble  himself  to  ascertain 
whether  the  contract  has  been  assigned^  or  to  run  after  the 
assignee  with  a  view  of  thrusting  the  money  into  his  pocket 
He  may  safely  rest  in  ignorance  of  such  a  character,  and  pay 
his  money  to  the  holder  of  the  warrant  If  there  is  an  assignee, 
and  he  chooses  to  allow  his  assignor  to  receive  the  warrant  and 
collect  the  money,  thereby  making  him  his  agent  for  that  pur^ 
pose,  and  to  take  no  steps  to  prevent  it  or  to  assert  his  claim  in 
person,  it  is  difficult  to  perceive  why  the  property  holder  who 
can  xmder  such  circimistances  safely  make  payment  to  the 
original  contractor,  should  become  so  solicitous  about  the  inter- 
ests of  any  supposed  assignee  of  his.  However  commendable 
such  solicitude  may  be  on  the  s<^re  of  morals,  it  is  sufficient  to 
say  that  the  law  does  not  exacft  it 

YII.  The  judgment  in  this  case  follows  the  form  prescribed 
by  the  Practice  Act  i^  actions  for  the  foreclosure  of  mortgages. 
It  determines  the  amount  to  be  recovered,  declares  a  Hen 
upon  the  lot  in  question  and  directs  it  to  be  sold  and  the  pro- 
ceeds of  the  sale  to  be  applied  to  the  payment  of  the  amount 
recovered,  and  the  surplus,  if  any,  to  be  paid  to  the  defend- 
ants. If  there  is  a  deficiency,  the  Sheriff  is  directed  to  report 
the  amount,  and  the  Clerk  is  directed  to  docket  the  same  as  a 
personal  judgment  against  the  defendants,  drawing  interest  at 
the  rate  of  ten  per  cent  per  annum,  to  be  collected  by  exeeu- 
tion. 

This  form  of  judgment  is  expressly  authorised  by  the  statute 
(Sec8«  13  and  17),  but  we  are  of  opinion  that  the  ftatute  is 
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unconstitutioBal  so.  far  as  it  aflFords  relief  beyoad  the  fond  to 
be  realized  by  a  sa]e  of  the  property  assessed.  In  Emery  ?. 
Bradford,  29  Cal.  88,  we  held  tiiat  a  personal  judgment  vu 
authorized  by  the  statute,  but  whether  the  statute  was  in  lint 
respect  constitutional  was  not  considered.  It  would  seem 
that  this  latter  point  was  not  made.  But  be  that  as  it  may, 
it  is  clear  that  it  was  not  decided.  K either  was  die  pofait 
considered  in  Emery  v.  San  Francisco  Qas  Co.,  28  CaL  345. 
That  case  was  confined,  so  far  as  the  validity  of  the  atatate  is 
concerned,  to  the  consideratipn  of  the  power  of  the  Legisli- 
ture  to  confer  upon  municipal  corporations  the  power  to  aflsea 
upon  adjoining  lots  the  cost  of  street  improvements^  and 
whether  it  was  a  part  of  the  power  of  eminent  domain  or  of 
the  power  of  taxation;  and  we  held  that  the  power  existed 
and  that  it  was  a  part  of  the  power  of  taxation  and  not  of 
eminent  domain.  We  held,  further,  that  the  word  '^asseBi- 
ment,"  as  employed  in  the  Constitution,  while  it  represented 
in  part  the  general  power  of  taxation  vested  in  Ihe  Qovera- 
ment,  was  used  to  designate  a  particular  branch  of  that  power 
specifically  difi^erent  in  its  purpose  and  mode  of  working  from 
that  intended  by  the  more  general  and  comprehensive  term  of 
''  taxation."  That  by  the  latter  the  power  of  imposing  taxes 
upon  the  property  of  the  citizen  generally  for  the  support  of 
Government  was  intended,  and  by  the  former  the  power  of 
imposing  a  tax  for  the  purpose  of  improving  the  streets  of 
cities  and  incorporated  viUagee  upon  the  property  bordering 
upon  pr  in  the  vicinity  of  the  improvement.  That  die 
power  of  taxation,  as  contradistinguished  from  asseasment,  wn 
intended  to  be  exercised  upon  the  ad  wAorem  principle  and  ii 
such  a  manner  as  to  secure  equality  and  uniformi^;  but  that 
the  power  of  assessment,  as  contradistinguished  from  fliat  of 
taxation,  need  not  be  exercised  upon  the  ad  valor&m  principle, 
but  on  the  contrary,  that  the  Legislature  waa  at  liberty  t» 
adopt  a  different  mode  or  basis  of  apportionment  —  andi  is 
frontage,  benefit  received,  or  superficial  oontenta.  At  thii 
point  the  discussion  in  Emery  v.  San  Frandsco  Oae  Co. 
stopped     We  did  not  directly  oooaider  whether  the  pow«  of 
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assessment  was  limited  in  its  effect  upon  the  property  of  the 
taxpayer  to  that  which  borders  upon  and  is  benefited  fay  tiie 
improvement  or  could  be  extended  by  any  mode  of  procedure 
BO  as  to  reach  other  property  not  so  sitoated,  and  subject  it 
also  to  the  burden  imposed.  That  precise  question  was  left 
open  and  remains  to  be  determined  now,  but  it  will  be  found, 
after  all,  that  the  principles  disetissed  and  settled  in  that  case 
are  adequate  to  its  solution  when  extended  and  applied;  for 
the  definitions  of  ^^  taxation  "  and  '^  assessment ''  as  there  given 
need  only  be  interrogated  in  order  to  get  a  complete  answer 
to  the  question  in  hand. 

While  the  power  of  assessment  comes  from  the  general 
power  of  taxation  it  must  not  be  confounded  with  it,  for  as 
we  have  seen  in  Emery  v.  Scm  Francisco  Gas  Co.,  the  words 
'^ taxation''  and  ^^ assessment ''  are  employed  in  the  Oonstitu- 
tion  to  represent  different  modes  of  exercising  the  general 
power  of  taxation,  and  also  as  indicating  different  objects  and 
purposes  in  aid  of  which  a  resort  to  the  taxing  power  may  be 
had.  In  their  ori^  and  l^al  or  constitutional  complexion 
they  are  the  same;  but  in  the  mode  of  their  exercise,  and  in 
the  effect  of  such  exercise  upon  the  property  of  the  taxpayer 
they  are  essentially  different  In  the  oonsideratioii  of  the 
present  question,  therefore,  which  brings  into  view  only  their 
application  and  effect  upon  the  property  of  the  taxpayer  and 
not  their  source  and  nature,  it  is  proper,  in  order  to  avoid 
confusion,  to  consider  and  treat  them,  for  the  purposes  of  the 
argument^  as  separate  and  distinct  powers. 

In  exercising  the  power  of  taxation  the  Government  is 
authorized  to  call  upon  the  taxpayer  for  an  unlimited  percent- 
age upon  the  value  of  all  his  property  not  exempt  from  taxa- 
tion. It  must  be  so  exercised  as  to  operate,  so  far  as  possible, 
equally  and  uniformly.  The  burden  imposed  must  be  appor- 
tioned upon  the  ad  valorem  principle,  and  not  otherwise. 
From  this  mode  no  departure  can  be  made,  for  such  is  the 
iron  rule  of  the  Constitution.  This  power  is  vested  in  the 
Legislature,  to  be  exercised  by  that  body  directly  for  the  pur* 
,  poses  of  State  revenue^  and  to  be  delq;ated  to  oountieB,  cities 
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Slid  incorporated  towns  or  villages  for  tlie  purposes  of  local 
reVeniie  for  the  support  of  the  local  government  In  its  cdser- 
else  counties,  cities  and  incorporated  village  are  governed  bv 
the  same  rules  by  which  the  Legislature  is  goveriied.  It  must 
be  exei'cised  by  them  so  as  to  operate^  so  fa3r  as  may  be, 
equally  and  uniformly  upon  all  the  taxable  property  within 
their  geographical  limits,  aitd-  the  burden  imposed  under  it 
must  be  apportioned  upon  the  property  taxed  according  to  its 
value. 

The  power  of  assessment,  on  the  other  hand,  is  of  municipal 
rather  Uian  State,  consequence.  It  is  not  mentioned  in  the 
Constitution  as  a  direct  legislative  power,  but  bs  a  power 
appertaining  to  cities  and  incorporated  villages.  (Con.,  Art 
IV,  Sec.  87.)  It  is  merely  recognized  as  a  power  inherent^  or, 
at  least,  necessary  to  the  complete  working  of  a  municipal  gov- 
ernment It  is  mentioned  as  a  power  of  municipal  govern* 
ment  familiarly  known  to  and  well  understood  both  by  the 
f  ramers  of  the  Constitution  and  the  people  at  large.  It  is  true 
that  the  power  of  assessment  is  vested  in  the  Legislature,  but 
it  is  so  in  a  modiiied  sense.  It  is  not  so  vested  as  an  inde- 
pendent or  principal  power,  like  that  of  taxation,  but  as  a  part 
of,  or  as  an  incident  to  the  power  of  organizing  municipal  oor- 
porations  and  providing  for  them  a  system  of  government  to 
the  proper  working  of  which  the  power  of  assessmoit  is  indis- 
pensable. It  was  not  intended  that  the  power  of  assessment 
should  be  exercised  by  the  Legislature,  and  it  never  can  be, 
except  through  the  intervention  of  a  municipal  corporation; 
for  whenever  .the  Legislature  undertakes  to  exercise  the  taxing 
power  directly,  it  wt>rks  under  the  power  of  taxati<Hi  as  dis- 
tinguished from  that  of  assessment 

The  power  of  taxation  is  a  power  which  the  L^slatnre 
takes  from  the  law  of  its  creation,  for  it  is  an  indispensable 
power,  without  which  it  would  become  impossible  for  that 
body  to  perform  its  functions;  or,  in  other  words,  the  power 
does  not  come  from  the  Constitution.  That  instrument,  so 
far  as  it  deals  with  the  subject,  as  is  well  understood,  is  not  a 
grant,  but  a  limitation.    Take  away  the  oonstitutional  limits* . 
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tione,  which  are  that  the  hurden  mtiat  be  apportioned  upon 
the  ad  valorem  principle^  and  made  to  operate  equally  and 
uniformly,  and  the  Legislature  would  be  enabled  to  enforce 
the  power  of  taxation  by  the  mode  designated  by  the  word 
'^  asaessment ; '^  but  with  the  ad  valorem  limitation  it  cannot, 
for  thereby,  a  different  mode  is  prescribed,  and  the  Legislature 
limited  to  that  mode.     Hence,  until  the  Legislature  under^ 
takes  the  performance  of  the  duty  enjoined  upon  it  by  the 
thirty-sevienth  section  of  the  Fourth  Article  of  the  Constitu- 
tion, which  is  ^^to  provide  for  the  organization  of  cities  and 
incorporated  villages,  and  to  restrict  their  power  of  taxation, 
assessments,  borrowing  money,  contracting  debts  and  loaning 
their  credit,  so  as  to  prevent  abuses  in  assessments  and  in 
contracting  debts  by  such  oorporations,"  it  has  and  can  have 
nothing  to  do  with  the  mode  of  enforcing  the  taxing  power 
represented   by   the  word   "  assessment."      It  is   only   while 
working  under  this  provision  of  the  Constitution  that  the 
Legislature  can  deal  at  all  with  the  subject  of  ^^  assessments.** 
The  Constitution  does  not  provide  what  powers  the  Legis- 
lature shall  confer  on  municipal  corporations,  but  assumes  that 
certain  powers,  among  which  are  ^^  taxation  **  and  '^assessr 
ment,"    are   indispensable   to   corporate    existence,   and   that 
without  them  a  municipal  corporation  would  be  unable  to 
sustain  itself  or  perform  its  functions.    It  does  not  undertake 
to  define  those  powers,  but  assumes  that  everybody  knows 
what  th^  are,  and  that  the  Legislature  must  necessarily  grant 
them  by  the  very  act  of  creating  the  corporation.     It  results 
that  the  Legislature  not  only  may  grant,  but  must  grant  to 
one  of  its  creatures  a  power  which  it  is  not  permitted  to  exer- 
cise in  its  own  capacity,  or  to  observe  greater  exactness,  the 
privilege  of  exercising  the  power  of  taxation  for  certain  pur- 
poses in  a  mode  in  which  the  L^slature  is  forbidden  to  exer- 
cise it    The  power  exists  in  the  L^slature  under  the  general 
name  of  *^  taxation,"  and  while  it  remains  there  its  exercise  is 
restricted  to  a  particular  mode;  but  when  it  is  transferred  to 
the  corporation  it  throws  off  the  name  of  taxation  and  the 
ueetrictioos  resting  upon  it  while  in  the  hands  of  the  Legisla- 
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ture  and  assumes  that  of  ^'  assessment,''  and,  as  we  shall  pns^ 
ently  see,  accomplishes  its  ends  by  a  different  mode. 

What,  then,  is  this  power  of  assessment,  and,  if  any,  what 
are  its  limitations?  We  have  already  answered  this  questicm 
in  a  general  way«  The  question  is  one  of  definition  only. 
Not  of  the  word  in  its  most  enlarged  s^ise,  but  of  the  word 
as  used  in  the  Constitution  and  as  indicating  an  element  of 
municipal  power.  At  the  time  the  Constitution  was  firamed 
this  word  had,  in  the  connection  in  which  it  is  used,  obtained 
a  popular  and  legal  signification  which  was  well  understood. 
Moreover,  the  provision  of  the  Constitution  in  whidi  it  is  found 
was  borrowed  from  the  Constitution  of  New  York,  where,  as 
well  as  in  other  States,  the  word  had  already  received  a  judi- 
cial interpretation.  The  Constitutional  Convention,  must 
therefore  be  understood  to  have  used  the  word  in  the  sense  in 
which  it  had  been  used  in  the  Constitution  from  whidi-  it  was 
taken,  which  also  was  its  popular  sense.  It  was  employed 
therefore  to  represent  those  local  burdens  imposed  by  munici- 
pal corporations  upon  property  bordering  upon  an  improved 
street  or  situated  so  near  to  it  as  to  be  benefited  by  the 
improvement,  for  the  purpose  of  paying  the  cost  of  the 
improvement,  and  laid  with  reference  to  the  benefit  vAddk 
such  property  is  supposed  to  receive  from  the  expenditure  of 
the  money.  This  definition  ex  vi  termini  describes  the  power 
and  defines  with  precision  its  limits.  It  is  not  a  power  to  tax 
all  the  property  within  the  corporation  for  general  purposes, 
but  a  power  to  tax  specific  property  for  a  specific  puiposa  It 
is  not  a  power  to  tax  property  generally  founded  upon  the 
benefits  supposed  to  be  derived  from  the  organization  of  a 
government  for  the  protection  of  life,  liberty,  and  properly, 
but  a  power  to  tax  specific  property  founded  upon  the  benefit 
supposed  to  be  derived  by  the  property  itself  from  the  expendi- 
ture of  the  tax  in  its  immediate  vicinity.  Hence  property  not 
benefited  by  the  improvement  cannot  be  subjected  to  the  burden 
imposed  for  that  purpose. 

To  say  that  the  owner  of  land  bordering  upon  an  improved 
street  can  be  made  personally  liable  for  the  payment  of  the 
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improvement  is  equivalent  to  saying  that  hia  entire  estate, 
real,  personal  and  mixed,  whether  bordering  upon  the  street 
or  remote  from  it,  whether  within  the  corporate  limits  or 
without,  whether  benefited  or  not,  shall  be  held  responsible 
for  the  tax,  which,  in  turn,  is  equivalent  to  saying  that  his 
entire  estate  may  be  taxed  for  the  improvement  in  direct  con- 
tradiction of  the  very  terms  of  the  power.  To  uphold  such  a 
doctrine  would  be  to  overthrow  the  distinction  which,  in 
Emery  v.  San  Francisco  Oas  Co*  and  the  several  cases  there 
cited,  is  shown  to  exist  between  the  power  of  taxation  and 
the  power  of  assessment,  as  oontradistinguished  fjrom  each 
other.  Under  it  the  power  of  ^^  assessment ''  becomes  the 
power  of  '^  taxation "  in  contradistinction,  and  of  course  sub- 
jected to  all  the  restrictions  placed  by  the  Constitution  upon 
the  exercise  of  the  latter,  wUch  is  equivalent  to  saying  that 
the  power  of  ^'assessment''  as  contradistinguished  from  that 
of  ^*  taxation,''  has  no  existence  under  the  Constitution. 

To  avoid  any  misconception  of  our  meaning,  we  add  that 
the  power  of  taxation,  when  exercised  either  by  the  Legisla- 
ture immediately  or  mediately  throu^  the  intervention  of  a 
municipal  corporation,  must  be  exercised  under  and  within  the 
limitations  of  the  Constitution  —  that  is  to  say,  it  must  be  exer- 
cised upon  the  ad  valorem  principle,  and  so  as  to  secure 
equality  and  uniformity,  except  when  exercised  through  a 
municipal  corporation  for  the  purpose  of  improving  its  streets. 
When  so  exercised,  it  is  withdrawn  or  excepted  from  the  con- 
stitutional limitations  so  far,  and  no  farther,  as  to  permit  its 
exercise  for  the  purpose  and  in  the  mode  indicated  and  meas- 
ured by  the  word  ^'  assessment,"  as  defined  and  understood 
in  the  legislative  and  judicial  history  of  the  country  at  the 
time  the  Constituticm  was  adopted.  At  that  time  a  personal 
liability,  to  be  satisfied  by  the  seizure  of  other  property  than 
that  assessed,  property  not  bordering  upon  nor  in  the  vicinity 
of  the  improved  street,  and  therefore  not  benefited  by  the 
improvement,  constituted,  so  far  as  we  are  advised,  no  part  of 
the  moda  The  mode  then  in  vogae  was  made  by  definition 
a  part  of  the  Constitution,  and  became  and  remains  the  meas- 
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lire  of  the  power  of  "assessment'*  which  may  be  restricted 
by  the  Legislature  with  a  view  to  prevent  abuse,  but  cannoc 
be  enlarged  without  oVertuming  the  limitations  of  the  Con- 
stitution. 

VIII.  This  action  was  brought  against  the  appeUsnt 
Palmer  and  six  other  persons,  all  of  whom  are  allied  to  be 
owners  of  the  lot  in  question  within  the  meaning  of  the  seven- 
teenth section  of  the  statute.  But  it  appears  that  the  tax  for 
the  improvements  in  question  wad  assessed  against  Palmer 
alone.  As  to  two  of  the  defendants  named  in  the  complaint, 
the  action  was  discontinued,  and  one  disclaimed  any  interest 
in  the  lot  Palmer  defended,  and  the  remaining  three  were 
defaulted.  The  judgment  finds  that  the  tax  is  due  from 
Palmer  and  those  who  made  the  default^  and  is  jwit  and 
several  against  all  of  them* 

In  view  of  these  facts  it  is  claimed  that  the  oomplaint  if 
felo  de  se,  because  the  assessment  is  thereby  shown  to  be 
illegal  and  void;  it  being  claimed  that  if  the  defendants  are 
joint  owners,  the  assessment  should  have  been  made  against 
them  jointly  in  order  to  secure  to  each  his  right  to  contribu- 
tion from  the  others,  and  that  if  they  are  owners  in  different 
parcels  in  severalty  they  should  have  been  separately  aaaeaaed 
each  for  his  portion. 

If,  for  the  reasons  suggested,  the  assessment  was  not  prop- 
erly made,  the  appellant's  remedy  was  by  appeal  to  the  Board 
of  Supervisors,  as  provided  in  the  twelfth  section  of  the 
statute.  He  is  named  in  the  assessment,  and  was  therefore 
put  upon  his  appeal  if  he  had  any  fault  to  find.  If  he  owned 
in  common  with  others,  or  if  he  owned  only  a  part  of  the 
premises,  he  could  have  appealed  to  the  Board  of  Supervisor 
and  had  the  assessment  corrected  to  suit  the  facts.  Not 
having  done  so,  he  cannot  now  question  the  validity  of  the 
assessment  upon  the  ground  suggested.  {Emery  v.  Bradford, 
supra.) 

IX'  Notwithstanding  judgment  was  rendered  upon  the 
pleadings,  the  Court  prepared  and  filed  findings  of  fact  Ex- 
ception is  taken  to  tiiis  mode  of  procedure. 
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Th^  finding  lia^  nothing  fo  do  with  the  cft'se,  and  we  have 
entirely  disr^arded  it  A  motion  for  judgment  upon  the 
pleadings  confesses  the  facts  to  be  as  there  stated,  and  is 
equivalent  to  a  general  demurrer  to  the  answer.. 

The  judgment  must  be  modified  by  striking  out  so  mudi 
thereof  as  relates  to  any  deficiency  which  may  be  found  to 
exist  after  the  sale  of  the  lot 

And  it  is  so  ordered 


SAWYiat,  J.,  dissenting:* 

I  dissent  from  the  conclusions  attained  by  a  majority  of  my 
associates  upon  the  point  upon  which  the  judgment  is  modi- 
fied, although  I  concur  in  much,  but  not  all,  that  is  said  in 
discussing  it  It  does  not  appear  to  me  that  the  reasoning  in 
the  prevailing  opinion  necessarily  leads  to  the  conclusion 
which  I  understand  to  be  attained,  that  the  amount  which 
may  be  assessed  upon  the  property  adjacent  to  the  improve- 
ment, and  legally  collected,  may  not  be  made  a  general  per- 
sonal charge  against  the  owner,  as  well  as  a  lien  upon  the 
property  assessed.  I  am  unable  to  perceive  that  the  collec- 
tion of  the  amount  legally  payable  out  of  other  property  than 
that  which  is  the  basis  of  the  assessment  is  a  transfer  of  the 
assessment  from  the  property  assessed  to  the  property  out  of 
which  the  amount  actually  collectable  is  paid.  The  property 
assessed  is  still  the  foundation  upon  which  the  assessment  is 
basfed,  and  the  rest  relates  to  the  remedy  for  collecting  the 
amount  which  the  land,  or  the  owner,  is  liable  to  pay.  Nor 
do  I  understand  that  this  view  would  necessarily  authorize 
the  collection  of  an  amount  greater  than  the  real  value  of  the 
property  assessed.  The  amount  for  which  property  actually 
sells  under  the  Sheriffs  hammer  is  not  conclusive  of  its  real 
value.  Under  the  rules  of  evidence  such  amount  is  not  the 
measure  of  the  value.  Time  will  not  now  permit  a  more 
extended  discussion  of  the  question,  but,  if  the  othjer  business 

*  See  paee  606  for  later  opinion  ot  Bawtwm,  J. 
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•f  the  Oourt  will  permit^  I  will  ezpreaB  my  views  move  follj 
hereafter. 

In  the  other  points  determined,  I  ooooor. 

Shavteb,  J.,  di8senti9g: 

There  are  two  questions:  Urst^  ean  the  Legislature,  under 
the  ConstituticHi,  authorize  the  rendition  of  a  personal  judg- 
ment for  the  recovery  of  a  street  assessment;  and,  seccmd,  if 
it  has  the  power,  then  has  it  so  exercised  it  in  the  Act  of  186S 
that  the  personal  judgment  for  which  the  Act  iHX>Tides  can  be 
carried  into  execution. 

As  to  the  first  question,  it  is  admitted  that  if  the  power 
exists,  it  exists  subject  to  the  limitation  that  the  lot  holder 
cannot  be  made  liable  in  personam  for  a  sum  exceeding  the 
value  of  the  lot  upon  which  the  assessment  is  made. 

It  is  conceded  in  the  prevailing  opinion  that  a  personal 
judgment^  restricted  to  the  value  of  the  lot,  may  be  authorized 
by  the  Legislature  in  the  absence  of  express  inhibiti<m  or 
inhibition  by  necessaiy  implication.  Such  inhibition  is  found 
by  my  brethren  in  the  word  "  assessment/'  as  it  is  used  in  the 
thirty-seventh  section  of  the  Fourth  Article  of  the  Oonstitu- 
tion.  Admitting  for  the  purposes  of  argument  that  the  wordy 
considered  ex  vi  termini,  involves  a  negation  upon  the  dis- 
puted power.  But  the  question  does  not  stand  upon  the 
force  of  the  word,  for  while  it  is  made  the  duty  of  the 
Legislature  to  provide  fpr  the  organization  of  cities  and  bk- 
corporated  villages^  it  is  also  made  its  duty,  in  the  sune 
section,  ''to  restrict  their  power  of  taxation,  assessment,  bor- 
rowing money,  contracting  debts  and  loaning  thetr  credit,  so 
as  to  prevent  abuses  in  assessments  and  in  contracting  d^ts 
by  such  municipal  corporations."  It  therefore  will  not  do  to 
say  that  the  legislative  power  is  to  be  tested  by  the  general 
meaning  of  a  word  whose  general  meaning  the  Legislature 
not  only  has  power  to  ''  restrict,"  but  is  bound  to  restrict  by 
express  constitutional  direction.  The  word  does  not  dominate 
the  Legislature,  but  to  the  intent  of  reasonable  restriction,  tiie 
L^slature  dominates  the  word.    It  is  unneeessaiy  to  aigae 
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concerning  the  exact  limits  of  the  legialatiye  po^er  to  control 
the  meaning  of  the  word  '^  assessment''  It  is  enough  that  it 
cannot  destroy  the  municipal  power  locked  up  in  the  word 
by  any  arbitrary  change  of  its  meaning,  nor  by  any  merely 
capricious  innovation  upon  it  The  l^slative  power  to 
restrict  the  municipal  power  to  assess  terminates  at  the  point 
where  the  legislative  power  to  restrict  the  municipal  power 
to  contract  debts  and  to  borrow  money  terminates,  namely:, 
on  the  verge  where  *^  abuses  "  arise  or  threaten.  In  yibw  of 
the  evils  with  reference  to  which  the  legislative  ri^t'of  Inter- 
ference in  municipal  affairs  is  recognized,  but  more  particu- 
larly in  view  of  the  fact  that  all  intendments  go  to  the 
enlargement  of  the  right  and  not  to  its  restrictions,  I  conclude 
that  it  is,  at  least,  competent  for  the  Legislature  to  dictate 
concerning  the  remedies  to  be  used  in  enforcing  a  payment  of 
assessments  —  it  being  always  understood  that  the  L^slature 
cannot  extend  the  personal  liability  which  it  may  enact 
beyond  the  value  of  the  lot  If  the  Legislature  has  not  the 
power  over  the  means  to  be  used  in  enforcing  a  claim,  the 
extent  of  which  is  guarded  by  constitutional  provision,  that 
"  abuses "  would  result  from  its  impotency  is  quite  obvious. 
For  instance:  It  is  obvious  that  it  would  be  oppressive  upon 
the  contractor  under  the  Act  of  1862,  if  he  could  not  collect 
assessments  except  by  foreclosure  of  the  lien  upon  the  lot 
assessed*  The  expenses  of  collecting  a  medley  of  small  assess- 
ments in  that  way  would  not  only  be  burdensome  to  the 
contractor  but  still  more  so  to  the  lot  holder  — these  evils  of 
personal  consequence  leading  on  to  another  of  general  conse- 
quence, namely:  Enhanced  expense  in  the  making  of  street 
improvements,  coming  of  the  fact  that  bids  are  graduated,  to 
some  extent,  with  reference  to  the  facility  with  which  dues 
may  be  collected..  For  these  reasons  I  consider  that  it  was 
competent  for  the  Legislature  to  regulate  the  municipal  power 
to  assess  by  making  payment  of  the  amount  assessed  upon 
eadi  lot  a  personal  duty  on  the  part  of  its  owner.  The  ques- 
tion was  fully  considered  in  Litchfield  v.  McConiber,  42  Barb. 
289,  and  it  was  held  that  the  Legislature  could  add  to  the 
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remedy  for  the  collection  of  street  aBsessmezits,  by  lien  and 
foreclosure,  a  personal  action  at  law. 

Ab  to  the  question  whether  tibe  Act  of  1862  affords  the 
requisite  machinery  for  enforcing  payment  of  assessments  bj 
judgments  in  personam,  I  think  that  it  does.  By  the  ae^m- 
teentii  section  of  the  Act  ^'  personal  liability  for  a  payment  of 
the  assessment''  is  expressly  provided  for,  and  the  enforce- 
.ment  of  the  liability  by  a  personal  action  is  provided  for  also 
in  section  fifteen,  which  is  as  follows:  **  If  the  expenses  of  the 
work  and  material  for  such  improvem^its,  after  the  comple- 
tion thereof  be  not  paid  to  the  contractor  so  employed,  or  his 
agent,  or  assignee,  on  demand,  the  said  contractor  or  his 
assigns  shall  have  the  right  to  sue  the  owner,  tenant,  or  coca- 
pant,  under  the  provisions  of  this  Act,  for  the  amount  con- 
tracted to  be  paid,  and  the  certificate  of  the  Superintendent 
that  the  work  has  been  properly  done,  and  that  the  charge? 
for  the  same  are  reasonable  and  just,  shall  be  prima  facie 
evidence  of  the  amount  claimed  for  said  work  and  materials, 
and  of  the  right  of  the  contractor  to  recover  for  the  same  in 
such  action."  By  section  thirteen  proceedings  in  foreclosure 
are  also  authorized  ^'  to  be  governed  by  this  Act,  and  also  by 
the  Oiril  Practice  Act  when  not  in  conflict  therewith.''  In 
this  case  the  plaintiff  proceeds  against  the  property  assessed 
and  claims  a  personal  judgment  for  any  balance  which  the 
lot  may  fail  to  pay.  In  cases  where  a  personal  judgment  for 
the  T^ole  amount  of  the  tax  is  the  sole  purpose  of  the  action, 
as  well  as  in  suits  like  the  present  where  a  personal  judgment 
is  claimed  for  any  bi^lance  which  the  sale  of  the  property  nuy 
fail  to  pay,  there-  can  be  no  occasion  for  judicial  inquiry  as  to 
whether  the  assessment  is  in  excess  of  the  constitutional  limit, 
viz:  the  value  of  the  lot;  for  if  in  excess  then  the  asaessm^t 
is  unlawful  pro  ianto,  and  the  party  will  have  lost  his  right  by 
failure  to  appeal  to  the  Board  of  Supervisors,  or  if  an  appeal 
has  been  taken,  then  by  an  adverse  decision  upon  it  On 
these  grounds  I  consider  that  tlie  judgment  should  be  affirmed. 
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F.  W.  DAY  •.  B.  F.  JONES. 

Twmm  wiimAJi-  which  BLScnoir  mat  bb  Contbstbd. — An  elector  t»  not  deprlred 
eif  hlB  remedj  to  eontest  an  election  because  the  Board  of  Ca&Taaeera 
aamime  to  meet  more  than  forty  days  After  the* return  of  the  legal  Totea» 
and  acting  on  returns  then  made,  declare  a  person  elected  to  an  oflleo  who 
waa  not  olected  by  Um  legal  ToCaa  flnt  VBtoned. 

IfimM.-r-  Tbe  forty  days  within  which  proceedinga  may  be  commenced  to  eontwt 
am  eleetioB  eommeaee  running  on  the  day  on  which  the  Board  of  CaiiTaaseni 
fliakt  ttio  eanvaaa  which  la  the  BBhJoct  of  eontroTcray. 

▲vssu.  ui  CoNTBaTBD  Blbctxon  Cabb.-^  The  Supremo  Conrt  haa  appollata  Jaxto- 
dlctioB  from  a  judgment  of  the  County  Court  rendered  in  an  election  con- 


▲cs  AUiOwiito  SoLOiBBa  ID  Tom  IB  UxoomrmmoKaiii —  Tlie  Act  of  April  4th, 
18M,  authorising  persons  In  the  military  service  of  the  United  States  to  vote 
elaewhere  than  in  the  county  or  district  where  they  reapectiyely  reside,  and 
hBTo  their  Totea  counted  in  such  county  or  district,  la  unconatltional. 

Isnc.—  Qutryf  — •  Is  tho  ninth  section  of  said  Act  in  force,  on  the  ground  that 
a  part  of  the  Act  \m  unconatitutlonal  without  inTalidating  otlMr  portions? 

Appeal  from  the  County  Court,  Butte  County. 

The  petition  of  contestant  Day  was  filed  December  8th, 
1865.  The  defendant  appealed  from  the  judgment  of  the 
County  Court* 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Oearge  Cadwalader,  for  Appellant,  argued  that  if  fhe  law 
allowing  the  votes  of  soldiers  cast  out  of  the  county  to  be 
counted  was  unconstitutional,  the  canvass  of  votes  ended  ou 
the  11th  day  of  September,  and  the  petition  having  been  filed 
more  than  forty  days  thereafter,  must  be  dismissed ;  and  cited 
section  fifty-six  of  the  Election  Law.  He  also  contended  that 
the  Act  of  April  4th,  1864,  was  constitutional;  and  cited 
People  V.  Baesovich,  29  CaL  480 ;  and  Lehman  v.  McBride,  5 
Ohio  State  Reports,  673. 

Joe.  E.  N.  Lewie,  for  Sespondent,  argued  that  when  the 
Board  of  Canvassers  met  on  the  11th  day  of  September  and 
canvassed  the  votes  and  declared  Day  elected,  and  ordered  the 
certificate  to  issue  to  him,  they  had  exhausted  their  jurisdic- 
tion, and  they  could  not  thereafter  reoanvass  the  vot€e;  and 
cited  Marbury  v.  Madison,  1  Cranch,  137.    He  also  contended 
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that  the  Act  of  1864,  allowing  soldiers  to  vote  outade  ^ 
oounties  where  thejr  resided,  was  unooustitatiaiuiL 


Bj  the  Courts  Rhodbs^  JT.: 

The  parties  were  rival  candidates  for  lihe  office  of  Sheriff  ol 
the  County  of  Butte  at  the  general  election  in  1865.  At  die 
meeting  of  the  Board  of  Canvassers,  in  September,  Day  was 
found  to  have  received  the  largest  number  of  votes  cast 
in  the  county,  and  was  declared  duly  elected,  and  a  oertifi- 
cate  of  election  was  accordingly  issued  to  hinu  The  Board 
again  met  on  the  6th  of  November,  and  again  canvassed  the 
votes,  including  forty-one  votes  cast  without  the  coun^  by 
persons  in  the  military  service  of  the  United  States — eight  of 
which  were  cast  within,  and  thirty-three  without  this  State — 
and  thereupon  declared  Jones  duly  elected  to  the  office  of 
Sheriff.  The  petition  was  filed  December  8th,  1865.  The 
County  Court  gave  judgment  for  Day. 

The  counsel  for  the  appellant,  Jones,  makes  the  point  that 
if  the  position  of  the  respondent's  counsel  is  correct,  that  the 
law  authorizing  soldiers  to  vote  is  unconstitutional,  then  the 
canvass  of  votes  made  in  November  is  void,  and  that  the  peti- 
tion .of  the  contestant,  which  was  filed  more  than  forty  days 
after  the  return  day,  as  prescribed  by  section  fifty-six  of  the 
Election  Act  of  1850,  must  be  dismissed.  The  respondent's 
counsel  moves  to  dismiss  the  appeal  on  two  grounds,  the 
second  of  which  is  that  an  appeal  is  not  the  proper  remedy. 
This  ground,  like  ihe  appellant's  point,  is  based  on  the  posi- 
tion taken  by  his  adversary.  Both  are  hypothetical,  and 
neither  are  correct  A  party  is  not  deprived  of  a  remedy  to 
contest  an  election  because  the  Board  of  Canvassers  assumed 
to  meet  more  than  forty  days  after  the  return  of  the  legal 
votes;  and,  acting  on  returns  then  made,  declared  a  person 
elected  to  an  office  who  was  not  elected  by  the  l^gal  votes 
first  returned.  For  the  puipose  of  the  contesti  the  time  wouU 
be  held  to  run  from  the  day  on  whidi  the  rstams  were  made, 
on  which  the  Board  made  the  oanvaas  whidi  was  the  sobjeci 
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of  controversj.  On  the  other  hand,  the  loeing  party  is  not 
deprived  of  his  appeal  because  the  successful  party  com- 
menced the  proceedings  in  the  Court  below  at  a  later  day  than 
the  law  authorized. 

The  ninth  section  of  the  Act  of  April  4thy  1864,  (Stats. 
1864,  p.  434,)  amongst  other  things  provides  that  ^the  sev- 
eral persons  whose  duty  it  is  to  canvass  the  votes  given  for 
county  or  district  officers  are  hereby  directed  to  wait  before 
completing  said  canvass  until  sixty  days  from  the  lime  when 
such  general,  judicial,  county  or  speciad  election  may  be  held ; 
but  they  are  hereby  required  to  canvass  such  votes  on  the  said 
sixtieth  day,"  etc.  A  part  of  an  Act  may  be  unconstitutional 
without  infecting  or  invalidating  other  portions  of  the  Act; 
and  it  may  be  an  important  question  whether  the  provision 
cited  from  the  ninth  section  of  the  Act,  is  not  in  force.  The 
question  has  not  been  discussed  and  we  express  no  opinion 
upon  it;  but  we  have  no  doubt  that  when  such  canvass  has 
been  made,  the  time  for  contesting  the  election  wiU  begin  to  run 
from  the  time  returns  were  made  which  were  then  canvassed. 

The  respondent's  first  ground  —  that  this  Court  has  no  appel- 
late jurisdiction  of  the  case  —  was  fully  considered  in  the  opin- 
ion of  the  Chief  Justice  in  Knowles  v.  Yeates,  ante,  p.  82,  and 
the  decision  was  adverse  to  the  respondent 

The  principal  question  in  the  case  involves  the  constitution- 
ality of  the  Acts  of  1864,  authorizing  persons  in  the  military 
service  of  the  United  States  to  vote  elsewhere  than  in  the 
county  or  district  in  which  they  respectively  reside,  and  have 
their  votes  returned  to  and  counted  in  such  county  or  district, 
as  if  they  had  been  cast  at  an  election  held  therein.  The 
general  features  of  the  Acts  involved  in  this  case  are  the  same 
as  those  of  the  Act  of  1863,  which  was  construed  by  the  Court 
in  Bourland  v.  Hildreih,  26  Cal.  161. 

Upon  the  authority  of  that  case  we  hold  that  the  County 
Court  did  not  err  in  rejecting  the  votes  that  were  cast  without 
the  County  of  Butte.     Judgment  affirmed. 

Mr.  Justice  Savdbbbok  expressed  no  opinion* 
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REUBEN  BUTTERFIBLn  v.  THE  CENTRAL  PACIFIC 
RAILROAD  COMP AlfY  OF  CALIFORNIA. 

CarrzFicAn  or  Loc^noir  of  Uxim  Btatss  lOuTAmT  1»lkd  WAXBJkxr^—k 
certificate  of  the  location  of  4  United  Btatct  military  land  warrant  opon  a 
gnarter  section  of  land,  signed  by  the  Register  of  the  Land  Office  where  tht 
location  was  made,  is  prima  fools  eiidenoe  that  the  land  is  the  property  sf 
the  locator. 

Location  of  Militaxt  Land  Wasbaiit. —  A  location  of  a  United  Btates  mili- 
tary land  warrant  on  a  quarter  section  of  land  glTcs  the  locator  or  hk 
•    grantee  an  Interest  In  the  land,  and  la  a  payment  for  the  aameu 

Location  of  Land  Wabbant  qitbs  Biqht  of  Action  against  TnasFASSBL^ 
A  location  of  a  military  land  warrant  on  public  land,  made  befoce  tht 
passage  of  the  Act  of  Congress,  approved  July  1st,  1862,  grmatlng  te  the 
Central  Pacific  Railroad  Company  alternate  odd  sections  on  each  aide  at  the 
road,  gave  the  locator  or  his  grantee  snch  an  interest  in  the  land  sa 
coupled  with  possession,  enables  him  to  maintain  trespass  against  the  aom- 
pany  fOr  injury  done  to  th^  same  la  constructing  the  road  oyer  tihe  land. 

Appeal  from  the  District  Court^  Fourteenth  Judicial  Dis- 
trict, Placer  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Chas.  A.  Tvitle,  for  Appellant,  argued  that  the  certificate 
was  issued  in  pursuance  of  the  laws  of  the  United  Statee,  and 
was  therefore  admissible  in  evidence;  and  cited  Dunlap's 
Laws  of  the  United  States,  Act  of  May  18th,  1796,  p.  153; 
Id-,  Act  of  May  10th,  1800,  p.  29,  Sec.  7 ;  Id-,  Act  of  March 
26th,  1804,  pp.  347-360,  Sees,  6,  13,  14,  16;  and  Laws  of 
1859,  p.  227.  He  also  argued  that  by  the  certificate  the  loca- 
tor acquired  a  title  to  the  land;  and  cited  Terry  ▼.  Megetie,  34 
Cal-  628. 

E,  B*  Crocker,  for  Bespondent  The  paper  is  not  a  certiu* 
cate  of  location  or  purchaae,  and  does  not  show  that  the  land 
had  ceased  to  be  public  land  within  the  meaning  of  the  Act 
of  Congress  of  July  1st,  1862.  The  United  States  laws 
referred  to  by  appellant's  counsel  refet  solely  to  eertificates  to 
purchasers  of  land-  The  law  of  1869  does  not  apply  to  the 
paper  in  question,  but  tp  certified  copies  of  the  encry  of  loca- 
tion made  on  the  Begister's  books.  The  grant  to  the  defend- 
ant by  Congress,  made  July  lat^  1862,  was  a  present  grant. 
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and  vested  the  title  in  the  railroad  company  as  against  appel- 
lant. Wilcox  V.  Jackson,  13  Peters,  498,  settles  this  point 
Until  the  patent  issues  the  fee  is  in  the  Government,  and  an 
imperfect  title  cannot  be  set  up  against  a  grant  from  the 
United  States.  {U.  8.  v.  King,  8  How.  U.  S.  778.)  The  title 
of  a  purchaser  is  imperfect  before  the  patent  issues.  (Bayward 
V.  Ormsbee,  11  Wis.  8;  Hooper  v.  Scheimer,  88  How.  U.  S. 
235 ;  Sweait  v.  Corcoran,  37  Miss.  613 ;  Oriffith  v.  Deerfelt, 
17  Missouri,  31 ;  Dichinson  v.  Brown,  9  S.  4  M.  130;  Wiggins 
V.  Lusk,  12  HL  132 ;  Laaides  t.  Brant,  10  How.  U.  S.  848.) 


By  the  Court,  Ctjbbict,  C.  J. : 

The  plaintiff  brought  his  action  against  the  defendant  for 
damages  for  an  alleged  trespass  upon  the  northeast  quarter  of 
section  eleven  north,  of  range  six  east,  of  Mount  Diablo  meri- 
dian, of  which  he  alleges  he  was  the  owner  in  the  possession 
thereof.  The  alleged  trespass  consisted  of  the  defendant's 
entry  upon  the  land  mentioned  and  the  location  of  the  Central 
Pacific  Eailroad  thereon.  The  plaintiff  alleges  in  his  com- 
plaint that  the  defendant  by  laying  the  railroad  across  said 
land  has  deprived  him  of  the  use  of  five  acres  of  it,  besides 
destroying  the  fences  so  as  to  expose  the  balance  of  it  to  the 
trespasses  of  cattle,  sheep  and  swine,  and  that  defendant 
threatens  to  continue  from  day  to  day  the  like  acts  of  tres- 
pass; and  therefore,  in  addition  to  a  claim  for  damages,  the 
plaintiff  asks  that  the  defendant  and  its  agents,  servants  and 
employes  may  be  perpetually  restrained  from  a  continuance  of 
the  wrongs  and  injuries  threatened. 

The  material  allegations  of  the  complaint  are  controverted 
by  the  answer;  and  for  further  answer  the  defendant  avers 
that  said  land  was  and  is  a  part  of  the  public  lands  of  the 
United  States,  and  that  by  Act  of  the  Congress  of  the  United 
States  a  grant  had  before  the  time  of  the  commission  of  the 
allied  trespass  be^i  made  to  the  defendant  of  the  right  to 
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constract  the  Central  Pacific  Bailroad  upon  and  oTer  the  par- 
ticular piece  of  land  in  question,  and  that  the  entry  of  the 
defendant  thereon  and. the  appropriation  of  the  land  taken 
for  such  road  was  imder  and  by  authority  of  the  Act  of  Con- 
gress. 

To  maintain  the  issue  on  his  part  the  plaintiff  offered  in  en- 
dence  at  the  trial  a  certificate  which  reads  as  follows: 


••Military  Bounty  LnnA  Act  of  Mardi  Sd,  186S. 


^Rbqibtbb's  Offiox,  Mabtsvuxb, 


J 


''September  20th,  1858. 

''Military  Land  Warrant  No.  79,801^  in  the  name  of  Alleii 
J.  Tackett^  has  this  day  been  located  by  Allen  J.  Tadcett  npon 
the  northeast  quarter  of  Section  No.  25,  in  township  deven 
north  of  range  six  east^  Mount  Diablo  meridian. 

"(Contents  of  tract  located,  160  acres.) 

"  E.  O.  F.  HASTuros,  Raster.** 

In  connection  with  this  certificate  the  plaintiff  prored  the 
signature  thereto  to  be  that  of  E.  O.  F.  Hastings  and  that  he 
was  the  officer  indicated  thereby;  and  then  further  offered  in 
evidence  deeds  of  conveyance  showing  that  whatever  title 
accrued  to  said  Tackett,  had  been  conveyed  to  the  plaintiff 
before  the  commission  of  the  trespasses  complained  ofl  To 
the  certificate  the  defendant's  counsel  objected  on  the  groond 
that  it  was  irrelevant  and  incompetent  evidence,  that  the  same 
was  not  authorized  by  law,  nor  did  it  show  that  plaintiff  had 
such  a  title  and  interest  in  the  premises  as  to  entitle  him  to 
maintain  liis  action  against  the  defendant,  that  the  same  did 
not  show  the  land  to  have  ceased  to  be  public  land  at  the 
time  the  alleged  trespass  was  committed.  At  this  stage  of 
the  trial  the  parties  admitted  in  open  Court  that  defiendant 
was  the  corporation  mentioned  in  the  Act  of  Oongreas  enti- 
tled, '*An  Act  to  aid  in  the  construction  of  a  railroad  and 
tel^rapb  line  from  the  Missouri  Biver  to  the  Pacific  Ooean^ 
and  to  secure  to  the  Qovemment  the  use  of  the  same  for 
postal,  military  and  other  pnrpoees,^  approved  July  let^  18CS, 
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and  that  the  acts  alleged  in  said  complaint  were  done  in  the 
construction  of  the  railroad  of  said  companj  over  said  prem- 
i8es>  and  that  no  unnecessary  damage  was  done  thereby.  There* 
upon  the  Court  sustained  the  objection  on  the  ground  that 
the  evidence  offered  did  not  show  that  plaintiff  had  such  title 
from  the  United  States  as  would  enable  him  to  sustain  the 
action.    To  this  ruling  the  plaintiff  excepted* 

The  plaintiff  then  offered  to  prove  that  he  was  in  possession 
of  the  land  at  the  time  of  the  commission  of  the  alleged  tres- 
pass. To  this  the  defendant  objected  on  the  ground  that  mere 
possession  did  not  give  the  plaintiff  a  right  to  damage^  when 
the  acts  complained  of  were  not  malicious  or  unnecessary.  The 
Court  sustained  the  objection  and  the  plaintiff  excepted. 

The  defendant  applied  to  the  Court  to  grant  a  nonsuit^ 
which  was  done^  and  the  plaintiff  excepted,  and  thereupon 
judgment  was  entered  for  the  defendant 

On  appeal  the  plaintiff  assigns  the  above  rulings  of  the 
Ck>urt  as  errors. 

It  was  stated  by  the  plaintiff  at  the  time  the  Register's 
certificate  was  offered  in  evidence  that  it  was  for  the  purpose 
of  sustaining  the  allegations  of  the  complaint  that  plaintiff 
was  the  owner  of  the  premises.  Ko  additional  evidence  was 
offered  or  proposed  to  be  introduced  to  show  that  the  plaintiff 
had  obtained  any  other  title  from  the  Government  than  the 
certificate. 

The  question  to  be  considered  is,  whether  the  plaintiff  had 
such  a  right,  title  or  interest  in  the  land  as  entitled  him  to  an 
action  against  the  defendant  for  damages  for  the  acts  done. 

The  quarter  section  of  land  described  in  the  complaint  was 
a  part  of  the  Government  domain  at  the  date  of  the  certificate 
which  the  plaintiff  offered  in  evidence,  and  we  are  to  presume 
from  the  action  of  the  officers  of  the  Government  having 
charge  of  the  disposition  of  the  public  lands  in  the  district 
where  this  quarter  section  was  situate  that  the  same  W2i9  then 
subject  to  sale  at  the  minimum  or  lower  graduated  price.  (10 
Stat  at  Large,  p.  702,  Sec  6.)  From  the  certificate  it  appears 
that  the  warrant  in  question  was  located   by  the  original 
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by  the  Sheriff^  under  an  execution  and  order  of  sale  issued  on 
said  judgment,  for  the  sum  of  eighty-two  dollars  sixtv-two 
cents.  On  tlie  first  day  of  March  followingy  the  defendant 
redeemed  the  said  premises  from  said  sale  for  taxes,  in  tie 
mode  prescrihcd  by  law.  Between  the  time  of  said  sale  mi 
the  said  redemption,  the  said  defendant  collected  of  the  tenanta 
in  possessioiij  rents  to  the  amount  of  four  hundred  dollais. 
This  action  is  brought  by  the  purchaser  at  the  sale  against  tibe 
owner  of  the  laud,  to  r^3ovcr  from  him  the  amount  of  the 
rents  and  profits  thus  received  after  the  sale,  and  before  the 
redemption.  The  District  Court  held  that  plaintiff  was  not 
entitled  to  the  rents  and  profits  during  the  time  specified^  and 
rendered  judgment  for  defendants. 

Plaintiff  claims  the  rents  and  profits  by  virtue  of  the  pn>^ 
visions  of  the  two  hundred  thirty-sixth  section  of  the  Practice 
Act.  This  Act  had  no  referenoe  to  proceedings  for  the  collee- 
tion  of  taxes  under  the  revenufe  laws  of  this  State,  but  wia 
intended  only  to  prescribe  a  course  of  proceeding  in  civil 
cases  in  the  ordinary  administration  of  justice.  The  rev^ue 
laws  have  since  provided  for  the  collection  of  taxes  by  means 
of  a  suitj  and  judgment  against  the  parties  and  lands  liable 
therefor,  and  such  provisions  of  the  Practice  Act  as  are  neces- 
sary to  give  effect  to  the  revenue  system  have  been  exprcsslj 
made  applicable  to  the  proceeding.  But  we  do  not  think  it 
was  coiiLemplatedj  that  section  two  hundred  thirty-SLx  should 
apply  to  tax  sales.  We  find  no  provision  indicating  such  an 
intention*  Independent  of  aome  expreea  provision  to  tbii 
effect  J  or  necessary  implication  from  statutory  provisions,  the 
purchaser  at  a  Sheriff^s  sale  is  not  entitled  to  receive  the  rents 
and  profits  of  the  land  during  the  period  allowed  for  redemp- 
tion. 

We  find  no  such  provision^  and  none  from  which  the  right 
results  as  a  necessary  implication.  The  judgm^it  of  the  Di* 
trict  Court  is  correct,  an^  tbaref  ore,  affirmed. 
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inCHABiL  MILES,  awd  JOHN  O'BRIEN  v. 
McDERMOTT. 

Publication  of  Nonci  to  obaob  Stubt. —  A  rcflolatlon  of  the  1 
Superyisors  of  San  Francisco  declaratory  of  their  intention  to  pei  i 
on  a  street,  need  be  published  only  ten  days,  Sundays  included. 

IS8UABLB  AMD  Pbobatitb  Facts  IS  PLPAoivo.^ — Ultimate  facts  011I3 
such  as  are  probatiye,  should  be  stated  In  pleadlncs. 

Bdsplus  Woeds  in  Pleading. —  The  words  "  duly,"  •*  wron^ully,"  \ 
lawfully,"  when  used  In  connection  with  Issuable  facts,  while  tl  ! 
Titiate  a  pleadinsi  are  surplusage^  and  had  better  be  omitted. 

Appbai*  from  the  District  Gcmrt^  Twelfth  Judicial   '. 
Gty  and  Ooimty  of  San  Francisco. 

The  plaintiffs  contracted  with  the  Superintendent  oi 
in  San  Francisco  to  do  work  on  Minna  street.     The  d< : 
'  was  the  owner  of  a  lot   fronting  on  the  street,   wh  • 
assessed  for  its  proportion  of  the  expense,  and  this  ad  i 
brought  to  recover  the  assessment 

The  other  facts  are  stated  in  the  opinion  of  the  C\ 

T.  7.  Bergm,  for  Appellant  The  notice  waa  not  p : 
ten  secular  days,  and  the  Board  of  Supervisors  acqc: 
jurisdiction.  (See  Campbell  v.  The  International  It. 
Co.  of  London,  4  Bos;  309;  Pulling  ▼•  The  People,  \ 
884.)  A  publication  of  ten"  days  is  a  publication  of  t; 
lar  days.  The  sixth  subdivision  of  section  twenty-fivn 
Consolidation  Act,  which  requires  all  notices  to  be  p: 
ten  days,  Sundays  excepted,  in  order  to  have  full  effe: 
be  applied  to  the  notice  of  intention  mentioned  in  secti«: 
(See  Price  v.  Whitman,  8  Cal.  417.)  Ordinances,  ] 
tions,  contracts,  assessments,  warrants,  etc,  are  all  all 
have  been  duly  made  or  passed  without  specifically  1 
the  particular  facts  to  enable  the  CSourt  to  determine 
they  were  duly  made  or  not  Whether  they  were  dul 
or  passed,  are  questions  of  law  to  be  solved  by  the  Cou 
the  facts.  The  pleader,  therefore,  instead  of  averr 
opinion  that  they  were  duly  made  should  state  the  f 
that  the  Court^  whoae  province  it  is,  can  determine 
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the  conclusion  of  law  be  correct  or  not.  {Graham  v.  Machado, 
6  Duer,  416;  Myers  v.  MeuJiado,  14  How.  Pr.  R.  149;  Dag- 
ion  V.  Conndh,  18  How.  Pr.  R.  826 ;  Kenney  t.  OAome,  U 
CaL  112  y Meeker  v.  fform,  19  CaL  289.) 

C.  H.  Parker,  for  Bespondent  It  will  be  nodoed  that  flie 
language  of  the  Act  is  not  that  the  publication  shall  be  for 
ten  daySy  but  for  a  period  of  ten  days;  and  had  the  L^;islatnre 
united  the  last  provision  with  the  first  then  the  statute  would 
have  read:  ^^Has  been  published  for  a  period  of  ten  dtjB, 
daily,  Sunday  excepted."  That  is,  the  period  of  time  ever 
which  the  publication  shall  extend  shall  be  ten  days,  but  the 
publication  during  such  period  need  not  be  made  on  Sondajii 
This,  I  submit,  is  the  true  oonfitruction  of  the  statatei 

By  the  Court,  SAinxEBsoK,  J.: 

Action  for  a  street  assessment  It  eomes  here  upon  i 
demurrer  to  the  complaint. 

The  first  point  is  that  the  resolution  of  intention  was  not 
published  for  a  period  of  ten  secular  days  before  the  resolntion 
directing  the  work  to  be  done  was  passed,  and  that,  therefore^ 
the  Board  of  Supervisors  had  acquired  no  jurisdiction  in  the 
pi^mises  at  the  time  the  latter  resolution  was  adopted. 

The  point  is  not  good.  The  same  question  arose  in  Ta/^ 
V.  Palmer,  ante,  p,  240.  We  there  held  that  intervening 
Sundays  are  to  be  counted  in  the  computation  of  the  ten  days 
during  which  publication  of  the  notice  of  intention  is  directed 
to  be  made. 

It  is  next  claimed  that  the  complaint  is  fatally  defeetiYS 
because  its  averments,  as  alleged,  are  in  many  respects  ooncht- 
sions  of  law  rather  than  issuable  facta. 

This  point  rests  upon  the  ground  that  the  complaint  in 
some  instances  avers  that  the  act^  with  which  it  is  at  the  time 
dealing,  was  "duly"  performed,  instead  of  simply  averring 
that  it  was  performed.  A  single  example  is  sufficient  to  illus- 
trate the  ground  of  the  objection  and  our  views  in  relation  to 
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it.  The  allegation  in  relation  to  the  passage  of  the  re  i 
of  intention  is  as  follows:  *^  That  on  the  22d  day  of  J  i 
1866,  the  Board  of  Supervisor  of  said  city  and  conntj, 
ing  it  expedient)  duly  made  and  passed  a  resolution,"  : 
is  claimed  that  this  allegation  presents  a  conclusion 
instead  of  an  issuable  fact,  and  that  the  pleader  ought 
alleged  the  facts  which  show  that  the  resolution  was  pa^ 

The  ultimate  or  issuable  fact  in  this  connection  is  tl 
resolution  was  passed,  and  is  therefore  the  only  fact  wli 
pleader  is  called  upon  to  allege.  The  facts  or  acts  w 
behind  and  transpired  before  or  while  the  resolution  ws 
passed  are  probative,  and  not  only  need  not  be  allegi 
ought  not  to  be  alleged.  If  this  were  otherwise,  everj 
ing  would  be  compoimded  of  ultimate  facts  or  allegatioi 
the  evidence  of  them  in  detail.  Probative  facts  have  n 
in  a  pleading,  and  will  be  stricken  out  on  motion,  Oi 
word  "  duly  "  from  the  allegation  in  question,  and  al 
for  criticism  is  removed.  Such  words  as  "  duly,"  "  wroni; 
and  "  unlawfully,''  so  frequently  used  in  pleadings,  miji 
ter  be  omitted.  They  tender  no  issue,  and  serve  c 
detract  from  that  logical  directness  and  simplicity  of  stii 
which  ought  always  to  be  observed  in  a  pleading.  Bu 
they  do  no  good,  and  should  not  be  used  for  the  reasi 
gested,  they  do  not  vitiate  the  pleading,  for  they  fi 
surplusage,  and  may  be  disregarded. 

Judgment  affirmed. 
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BviT  AQAiMST  Intamt  "  Heib  **  AT  CoMKON  Law.^- At  eommoo  law,  ' 
Infant  heir  was  raed  upon*  a  tpecionp  cltligaiUm  of  the  ancestor  c 
upon  the  Inheritance,  he  migrbt  pray  that  the  proceedings  be  stayed 
■honld  attain  his  majority.  This  priyilese  waa  eonflned  to  the  h< 
and  did  not  extend  to  devisees. 

Bvn  AGAINST  Infant  **  Hbib  *'  in  Coubtb  of  Equity. —  Conrta  of  c 
cases  where  the  equity  depended  npon  the  liability  of  the  heir  tc 
of  the  descended  assets,  adopted  a  similar  practice;  and  In  a  cerl 
of  cases  aflfectlnpr  the  title  of  Infants  to  real  estate,  by  a  kind  o1 
to  thia  practice,  Courti  of  eqnity  adopted  another  rateb  hj  which 
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was  inserted  In  the  decree  flylnf  tbe  infant  a  day  after  becoming  of  see  tt 
show  eanse  against  It 

OUB  PBAcnca  nc  Suits  aoahkbt  Hums^— It  U  at  least  questionable  whether 
ander  onr  system  of  practice  an  Infant  is  In  any  case  or  under  any  cireua- 
stances  entitled  to  hare  a  <ay  giveii  in  the  judgment  to  show  cause  sgaisst 
It 

JOMMHHT  AOAtKST  IvTAWT. — ^Ab  Infant  defendant  is  as  maeh  boond  hy  i 
decree'ln  equity  as  a  person  of  full  age,  and  will  not  be  permitted  to  dispitt 
It  except  upon  the  same  grounds  as  an  adult  might  hare  disputed  It  sseh 
as  fraud,  collusion,  or  error.  If  merely  erroneous,  it  is  not  Toid,  bat  may  bt 
corrected  on  appeal.  If  fraudulent  or  obtained  by  collusion,  it  mast  be 
attacked  In  a  direct  pro«eedln&  and  cannot  be  attacked  collaterally. 

Wbbn  Dacan  against  Infant  mot  Void. —  A  judgment  in  equity  against  ai' 
infant  where  the  Court  has  jurisdiction,  which  does  not  give  the  Infant  c 
day  after  arriving  at  age  to  show  cause  against  It  Is  not  void,  and  csnoor 
be  attacked  collaterally. 

Action  against  Infant  to  detebmine  Adtsbsb  Claim. —  A  covenant  In  a 
deed  of  separation  between  husband  and  wife  having  two  Infant  ehlldrea, 
which  provides  that  the  wife  will  hold  land  then  owned  by  her  for  At 
joint  benefit  of  herself  and  children,  and  will  convey  one  third  of  the  Isnd  tt 
each  of  the  children  when  they  shall  come  of  age,  gives  the  infants  such  a 
basis  of  claim  to  the  land  as  they  are  bound  to  set  op  and  have  adjudi- 
cated In  an  action  brought  against  them  to  determine  an  adverse  claim. 

Dbcrdb  against  Infant  nr  AcnoK  to  dbtibmins  Aovxasn  Cx.aik. — A  j1ld^ 
ment  against  an  Infant  in  an  action  to  determine  an  adverse  claim  to  real 
estate,  which  does  not  give  the  Infant  a  day  to  show  caase  against  the  jod^ 
nent  after  he  comes  of  age,  is  not  for  that  reason  void,  and  cannot  fet 
collaterally  Impeached  in  an  action  to  recover  possession  «C  the  land  sfl» 
the  infant  comes  of  age. 

Appeal  from  the  District  Court,  Twelfth  Judicial  Diatrict^ 
City  and  Ck)uiil7  of  San  Franoisoo. 

Plaintiff  recovered  judgment  in  the  Court  below,  and  defend- 
ants appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court    • 

Patterson,  Wallace  &  Stow,  for  Appellants.  If  the  deed  of 
separation  between  Joyce  and  wife  conveyed  to  the  plaintiff 
any  interest  in  the  property,  the  judgment  of  Lake  in  Lake  v. 
Joyce  et  oZ.  divested  it.  It  is  asserted  by  respondents  that  an 
action  to  determine  an  adverse  daim  cannot  be  broiigbt 
against  an  infant.  The  language  of  the  two  hundred  and 
fifty-fourth  section  of  the  Practice  Act  is  general  and  oompie- 
hensive,  and  makes  no  exception  in  favor  of  infants,  and  allovs 
any  person  ^4n  possession^'  to  bring  an  action  againat  any 
person  who  claims  an  estate  or  ^^ interest"  advene  to  kim* 
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(^Merced  Mining  Company  v.  Fremont,  7  Cal.  130; 
Sutter,  15  Cal.  261 ;  and  Head  v.  Fordyce,  17  Cal.  15 
only  remedies  that  an  infant  has  against  the  adverse 
a  Court  of  original  jurisdiction,  are  either:  1.  An  apj 
Supreme  Court;  2.  An  original  bill;  3.  A  bill  o 
(Ralston  v.  LaJiee,  8  Clarke,  Iowa,  17;  1  Daniell  CI 
and  Prac  210-11,  205-6  marginal;  Richmond  v.  Ta; 
Wms.  734.)  K  the  plaintiff  could  attack  the  decree 
of  Lake^  she  should  have  assailed  it  directly  and  no 
ally. 

James  0,  Cary,  for  Respondent     The  decree  ir 
Joyce  et  ah  does  not  bar  plaintiff  of  her  right.     No  c  i 
be  made  against  an  infant  without  having  a  day  giv< 
show  cause  after  he  comes  of  age,  and  is  of  no  fore  i 
him  unless  made  absolute  after  he  has  failed  to  shi 
(3  Mad.  Ch.  Prac.   352;  Story  Eq.  PI.,  Sec.  72; 
Heath,  6  Met.  81,  and  cases  there;  Whitney  v.  8tean\ 
819.)     At  the  time  the  decree  was  rendered,  plaintil 
present  vested  interest  in  the  property,  nor  did  she  1 
until  she  attained  her  majority.     The  legal  title  was  ii 
in  her  until  the  deed  of  John  and  Caroline  Joyce  m 
ered.    This  was  long  after  the  decree  was  rendered.    ' 
of  separation  did  not  create  a  present  interest  in  plai:: 
Sharswood's  Blackstone,  B.  II,  p.  618;  1  Hare,  10;  J: 
Graham,  6  Vesey,  Jr.  239.)     The  decree  cannot  bar 
interest  which  the  defendant  in  the  action  might  ac(| 
decree  is  never  conclusive  of  an  after  acquired  title.     I 
Smith,  5  Selden,  616;  Clark  v.  BaJcer,  14  Cal.  626, 
ments  do  not  bind  after  acquired  rights  of  parties, 
had  no  interest  in  the  property  which  she  could  hav<! 
when  the  judgment  was  rendered.     A  decree  in  an 
determine  an  adverse  claim  only  binds  those  who 
condition  to  assert  their  claim.     (Van  Winkle  v.  Ya7\ 
21  CaL  343;  Practice  Act,  Sec  254;  7  CaL  318.) 

Joseph  H.  More,  also  for  Bespondent,  confined  his  i 
to  points  not  mentioned  in  the  opinion  of  the  Court 
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By  the  Court,  Sawysb,  J. : 

This  is  an  action  to  recover  a  lot  in  San  Franeisca  On  the 
27th  day  of  January,  1847,  one  John  Joyce,  father  of  Ae 
plaintiff,  became  the  owner  in  fee  of  the  premises  in  oontro- 
versy  by  virtue  of  a  grant  made  by  Alcalde  Bartlett  At  that 
time  Joyce  was  a  married  man,  living  with  his  family,  consist- 
ing of  a  wife,  Caroline  A.  Joyce,  and  two  infant  daugfatera, 
Augusta  Joyce,  the  plaintiff,  and  Helen  Frances  Joyce.  In 
March,  1851,  Joyce  and  wife  conveyed  the  fifty-vara  lot,  of 
which  the  said  premises  are  a  part,  to  one  E.  V.  Joyce,  upon 
a  consideration  of  six  thousand  dollars  expressed  in  the  deed. 
In  July,  1851,  said  E.  V.  Joyce,  without  the  knowledge  or 
consent  of  said  John  Joyce,  reconveyed  said  lot  to  the  wife, 
Caroline  A.  Joyce,  also  upon  a  consideration  expressed  in  th« 
deed  of  six  thousand  dollars.  On  the  24:th  of  February,  1852, 
said  John  and  Caroline.  A.  Joyce,  without  any  trustee,  entered 
into  an  agreement,  under  seal,  for  a  separation,  which,  agree- 
ment contains  the  following  covenants,  namely:  on  the  part 
of  said  John  Joyce  —  "  That  he  will  not  at  any  time  hereaft^ 
claim  or  demand  any  of  the  moneys,  jewels,  dothes,  hoosehcAd 
goods,  stock  in  trade,  real  estate  or  property,  of  any  name  or 
nature,  which  she  [Caroline  A.  Joyce]  now  has  in  her  enstody 
or  possession,  or  which  she  hereafter  may  acquire  by  purehase, 
gift,  devise,  descent,  or  otherwise ;  and  that  she  shall  and  maj 
enjoy  and  dispose  of  the  same  in  all  respects  as  if  she  were  a 
feme  sole  and  unmarried.  And  the  said  Caroline  A.  Joyce,  in 
consideration  of  the  premises,  hereby  covenants  and  agrees  to 
and  with  the  said  John  Joyce  that  she  will  make  no  daim  on 
him  for  the  support  of  herself  and  children,  but  that  she  will 
now,  and  at  all  times  hereafter,  hold  him  harmless  on  accoiint 
thereof;  that  she  will  hold  the  lot  now  owned  by  her  on 
Stockton  street  for  the  joint  benefit  of  herself  and  diildron, 
using  only  the  rents,  issues  and  profits  thereof  for  the  benefit 
of  herself  and  children*;  and  that  she  will  convey  one  third  of 
the  said  lot  to  each  of  the  said  children  —  Augusta  and  Helen 
Frances  —  when  they  shall  respectively  become  of  ageu" 
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Afterward,  various  proceeding  were  had^  among  wbich  was 
an  action  by  the  wife,  Caroline  A.,  against  her  husband,  John 
Joyce,  and  the  said  two  infant  children,  to  have  said  property 
adjudged  to  be  the  separate  prox>erty  of  the  said  Caroline  A. 
Joyce,  and  a  judgment  therein  in  accordance  with  the  prayer 
of  the  complaint;  a  mortgage  of  said  premises  by  Caroline  A. 
Joyce  to  one  Williams,  executed  by  John  M.  Homer,  her 
attorney  in  fact;  a  foreclosure  of  said  mortgage,  and  a  sale 
and  delivery  of  Sheriff's  deed  thereunder,  in  1866,  to  said 
Williams,  the  mortgagee  and  plaintiff  in  said  foreclosure  suit* 
Every  step  in  all  of  the  numerous  proceedings  subsequent  to 
said  conveyance  from  E.  V.  Joyce  to  Caroline  A.  Joyce  is 
claimed  to  be  irregular  and  void  by  one  side  or  the  other; 
but,  upon  the  view  we  take,  it  will  be  unnecessary  to  refer 
more  particularly  to  the  multitude  of  alleged  defects. 

On  the  13th  of  October,  1861,  whatever  interest  said  Wil- 
liams acquired  in  the  south  half  of  the  fif  ty-vara  lot,  embracing 
the  locus  in  quo,  by  virtue  of  his  purchase  under  the  decree  of 
foreclosure,  -  had,  by  sundry  conveyances,  became  vested  in 
one  Lake,  who  went  into  the  possession  of  said  premises.  On 
said  last  named  day,  said  Lake  commenced  an  action,  in  pur- 
suance of  section  two  hundred  fifty-four  of  the  Practice  Act, 
against  said  John  Joyce,  Caroline  A.  Joyce,  Augusta  Joyce 
and  Helen  Frances  Joyce,  to  quiet  his  title  to  the  premises  in 
question.  The  complaint  Was  in  the  usual  form  in  such  cases, 
averring  title  and  possession  in  the  plaintiff,  and  that  the 
defendants  claimed  some  estate  or  interest  adverse  to  him. 
Such  proceedings  were  thereupon  had,  that,  on  the  18th  day 
of  March,  1861,  it  was  adjudged  that  the  title  of  the  said  Lake 
to  the  demanded  premises  was  good  and  valid,  and  that  the 
daim,  or  title  of  said  defendants,  was  invalid  and  void*  The 
plaintiff  at  the  date  of  the  judgment  was  still  an  infant  The 
judgment  was  absolute,  and  gave  her  no  day  to  show  cause 
against  it  after  becoming  of  age.  Afterwards,  on 
the  first  day  of  May,  1861,  said  Lake,  being  then  in  pos- 
session, conveyed  the  premises  to  defendant,  McAvoy,  who 
paid  therefor  the  sum  of  five  thousand  fiv«  bundred  dollars. 
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The  other  defendants  are  tenants  of  McAvoy,  The  plaintiff, 
Augusta  Jojce^  attained  her  majority  on  the  8tfa  of  October, 
1862 J  and  brought  this  suit  on  the  9th  of  June,  1863.  At  the 
time  the  suit  was  instituted  she  had  no  title  except  such  as 
she  acquired  by  virtue  of  the  covenants,  before  cited,  in  the 
deed  of  separation  between  her  father  and  mother,  John  and 
Caroline  A.  Joyce.  But  since  the  commaicement  of  this  suit, 
to  wit;  on  the  Slst  of  April,  1864,  the  said  John  and  Caroline 
A,  Joyce,  "  in  consideration  of  the  covenants  contained  i&  said 
deed  of  separation,  and  for  the  purpose  of  carrying  out  iU 
object  and  intent,"  have  conveyed  said  demanded  pr^niaee  to 
the  plaintiff;  and  it  was  stipulated  that  said  conveyaBce  should 
be  read  in  evidence  with  like  force  and  effect  as  if  it  had  been 
executed  and  delivered  prior  to  the  oommciicement  of  the 
action- 

If  the  judgment  in  the  case  of  Lake  v,  Joyce  af  al.,  to  quiet 
title,  ie  in  all  respects  a  valid  judgment,  and  cannot  be  a%'oided 
by  the  plaintiff,  the  question  as  to  plaintiff's  title  at  that  time 
is  res  adjudicaia  between  these  parties,  and  that  ends  the  con- 
test; for  the  whole  object  of  that  suit  was  to  determine 
whetlier  the  defendants  in  that  suit,  including  the  present 
plaintiff,  had  any  just  claim  or  title;  and  that  waa  the  very 
matter  in  issue,  and  determined. 

It  IS  not  pretended  that  the  judgment  in  that  case  was  not, 
in  all  respects,  regular  and  valid  as  to  the  adult  defeodanti, 
Mid  binding  upon  any  title  or  interest  which  they  personallT 
hadp  And  there  are  two  grounds  upon  which  it  is  claimed 
that  the  proceedings  and  judgment  are  irregular  and  void  ii 
to  plaintiff.    These  are : 

Firstly  —  That  no  valid  judgment  can  b©  rendered  against 
an  infant,  Without  giving  him,  in  the  judgment,  a  day  to  show 
cause  against  the  judgment  after  he  comes  of  age;  and  that  a 
judgment  is  of  no  force  against  him  unless  made  ahsolute  after 
he  has  failed  to  show  good  cause. 

Secondly  —  That  at  the  time  these  proceedings  were  bad, 
the  plaintiff  had  no  present  vested  right,  title,  estate  or  in  term 
in  the  premieee  —  ih^i  her  right  accrued  subsequent  to  tbe 
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judgment,  when  she  attained  her  majoritjr  in  October,  1863, 
and  was  not  affected  by  it. 

At  common  law,  when  the  heir  was  sned  at  law,  npon  a 
speciaity  obligation  of  the  ancestor  chargeable  upon  the  inherit- 
anee,  he  might  pray  that  "Ae  parol  demur" — that  is  to  say, 
that  the  pleadings  or  proceedings  be  stayed  till  he  should 
attain  his  majority.  This  privilege  was  based  on  feudal  rea- 
sons, and  was  confined  to  heirs.  It  did  not  even  extend  to 
devisees.  Says  Lord  Ellenborough,  C.  J.,  in  PloBhet  v.  Beehy, 
1  East,  490:  ''The  privilege  of  ihe  heir  himself  in  this 
respect  is  anomalous,  and  confined  to  the  hdr  alone.  It  is 
not  necessaiy  upon  this  occasion  to  enter  into  the  history 
of  it  further  than  to  observe  that  the  privily  given  to 
the  infant  heir  to  make  the  parol  demur  till  he  was  of  full 
age,  was  not  merely  on  account  of  his  inability  to  defend 
himself  by  reason  of  his  infancy,  but  from  an  absolute 
deficiency  of  funds  arising  out  of  the  nature  of  the  feudal 
tenures.  For  during  the  subsistence  of  wardships,  the  estate 
of  the  heir  in  chivalry  was,  during  his  minority,  in  the  hands 
of  the  guardian  in  chivalry,  who  had  the  whole  profits  of  it 
How  the  privil^e  came  to  be  extended  at  common  law  to 
other  heirs  is  lost  in  antiquity.  It  is  enough  to  say  that  it  is 
an  anomaly  in  the  law,  and  confined  to  heirs;  and  not  having 
been  communicated  by  the  statute  of  W.  and  M.  to  the 
devisee  in  whose  hands  the  real  property  of  the  testator  is 
made  chargeable,  the  devisee  must  be  liable  notwithstanding 
his  nonage,  and  cannot  bring  to  himself,  alvwnde  the  statute, 
a  peculiar  privilege  given  to  the  heir  by  common  law.*^  So 
also,  Courts  of  equity,  following  the  example  of  Courts  of  law, 
in  cases  where  the  equity  depended  upon  the  liability  of  the 
heir  to  pay  out  of  the  descended  assets,  adopted  a  similar 
practice.  "  Courts  of  equity  did  not,  however,  confine  this 
species  of  protection  to  cases  precisely  similar  to  those  in 
which  the  parol  could  demur  at  law ;  but  by  a  kind  of  analogy 
they  adopted  a  second  rule  by  which,  in  cases  of  foreclosure 
and  partition,  and  in  all  such  cases  in  which  the  real  estate  of 
an  infant  was  to  be  sold  or  conveyed  under  a  decree  of  the 
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Court,  and,  consequentljj  the  execution  of  the  oonvejanc^ 
was  necessarily  deferred,  the  infant  had  an  opportunity,  aftei 
attaining  twenty-one,  to  show  cause  against  the  decree*  For 
tliis  purpose  a  provision  was  inserted  in  the  decree,  giving 
the  infant  a  day  to  show  cause  against  the  decree."  (1  Dan. 
Ch,  206-7;  2  Kent  Com.  245.)  It  has  heen  held  in  some 
eases  that  the  infant  is  not  entitled  to  a  day  to  show  cauie 
unless  he  is  required  to  do  something — as,  for  example,  to 
make  a  conveyance-  Thus,  in  Wilkiiison  v-  Oliver^  4  Hen. 
and  Mun,  450,  it  was  held  that,  although  an  infant  is  entitl&ti 
to  six  months  to  show  cause,  when  he  is  required  to  do  an  act, 
yetj  ^Svhen  lands  are  decreed  to  he  sold  for  the  payment  of 
debts,  there  is  no  necessity  to  allow  a  day,  unless  he  is  decreed 
to  join  in  the  convey ance,  as  the  Commisaioner  of  Sale  will 
execute  the  deed,  (See,  also,  2  Kent  Com.  245,  and  cases 
cited  in  note  e.)  In  discussing  this  question,  however,  after 
citing  and  commenting  on  the  numerouB  cases,  the  Assistant 
Vie©  Chancellor,  in  Harris  v-  Yeoman^  1  Hoff.  Ch-  R  18i, 
says:  '*  It  appears  to  me  as  the  result  of  these  authorities 
thatj  in  England,  independent  of  statutory  provisionB,  the  rule 
generally  is,  that  wherever  the  inheritance  of  an  infant  i.= 
bound  by  the  decree,  there  must  be  a  day  given  him  to  show 
cause,  whether  a  conveyance  is  decreed  or  not"  But,  it 
would  seem,  that  thia  is  required  only  in  those  cases  wher** 
the  decree  affects  the  inheritance,  and  seeks  to  trajisfer,  or  cut 
off  in  some  mode,  the  title  of  the  infant  to  lands  descended. 
At  all  events,  no  case  has  been  brought  to  our  notice  affecting 
the  rights  of  infants  in  other  respects,  in  which  a  day  ia 
required  to  he  giv^i  in  the  decree.  In  the  case  of  Chaplin  v. 
Chaplin,  3  P,  Williams,  368,  the  question  arose  whether  the 
parol  should  demur  during  the  infancy  of  the  son,  where  i 
leasehold  estate  for  three  lives  made  to  the  father  <^me  to  the 
son  on  the  death  of  the  father.  Lord  Chancellor  TaJbot  heM 
that  it  should  not  — ''  that  in  the  case  of  lands  in  fee  descending 
on  an  infant^  the  parol  shall  demur  in  equity  as  well  as  ai 
law;  because  the  infant  is  equally  incapable  of  defending 
himself  in  one  Court  as  in  the  other;  and  ^e  equitable  assets 
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may  be  of  as  great  value  as  the  legal;  but  where  a 
made  to  a  man  and  his  heirs  during  three  lives,  the  ] 
not  take  by  descent^  but  as  a  special  occupant,  i 
special  occupancy  was  not  liable  to  pay  debts,  i 
Statute  of  Frauds  made  it  assets;  and  though  it  be 
descendable  freehold,  it  is  not  really  a  descent,  being 
than  if  there  had  been  a  designation  of  any  other  j: 
name  to  enjoy  the  estate  for  three  lives,  after  the  dea 
father,  instead  of  the  heir  at  law/'  If  the  rule  i 
by  appellant  only  applies  to  lands  cast  upon  the  i: 
descent,  or  if  it  only  applies  to  oases  where  he  is  re< 
do  something,  or  some  change  is  sought  to  be  wrou] 
the  title,  as  to  cut  off  an  equity  of  redemption,  comp 
veyance^  effect  a  partition,  by  which  the  estate  is  tri 
from  an  undivided  interest  in  the  whole,  to  a  severa 
in  some  specific  part,  and  the  like,  then  it  has  no  aj 
whatever  to  the  case  under  consideration;  for  there 
descent  cast,  and  the  interest  of  the  plaintiff,  whatevc 
if  she  had  any,  arose  out  of,  and  depended  wholly  t 
deed  of  separation  before  mentioned.  And  in  the  suit 
V.  Joyce  and  others,  the  plaintiff  did  not  seek,  nor  did 
ment  purport  to  change  or  affect  the  title.  The  theo: 
action  was,  that  the  def^idants  had  no  title  or  in 
valid  claim  of  any  sort  whatever  in  the  premises,  ar 
so  adjudged.  The  judgment  did  not  purport  to  operj 
or  in  any  manner  change  the  title,  but  only  to  i 
where  the  title  was;  —  that  the  defendants  had  nothi 
affected.  So,  again,  it  mjiy  be  a  question  whether,  n 
statutory  system  of  practice,  the  rule  is  applicable  at 
before  seen,  it  was  founded  upon  reasons  growiuj 
feudal  tenures,  and  afterwards  extended  to  inheritanc 
other  tenures,  as  Lord  Chancellor  Ellenborough  i 
think,  without  any  good  reason,  in  some  mode  unaw 
to  the  English  Judges.  The  rule  remained  in  Eng 
the  older  States,  greatly  modified  by  statutory  provis: 
ever,  long  after  the  policy  upon  which  it  was  founder 
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obsolete.  And  now,  in  accordance  with  the  ezigeiicies  of 
modem  ideas,  the  parol  demurrer  upon  which  the  eqnit; 
practice  was  founded  has  been  abolished  by  statute  in  Eng- 
land, "New  York,  and  probably  other  States  where  it  prevailed. 
(Wharton's  Law  Die  558,  Art  Parol  Demurrer;  2  Kent's 
Com*  246,  note  5.)  The  principle  of  public  policy  upon  which 
the  rule  was  based  oieTer  did  exist  in  this  State,  and  the  rule 
itself,  if  it  exists  at  all  under  our  Practice  Act,  rests  upon  the 
statute  adopting  the  common  law  as  the  rule  of  decision, 
where  it  is  not  otherwise  provided.  It  would  be  strange 
indeed,  in  this  commercial  age,  in  a  new  State  like  California, 
"viiiere  real  estate  is  treated  to  a  great  ^ctent  as  an  article  of 
(commerce,  and  a^  few  impediments  thrown  in  the  way  of 
alienation  as  is  compatible  with  security  to  titles,  if  a  law 
should  be  long  tolerated  which  would  for  twenty-one  yean 
debar  a  party  from  effectually  enforcing  a  claim  or  lien  against 
land,  because  his  adversary  happens  to  die,  and  the  descent  is 
cast  upon  issue,  perhaps  yet  imbom. 

But,  upon  the  view  we  take,  it  will  be  unnecessary  in  this 
case  to  decide  either,  of  these  questions,  and  they  have  only 
been  alluded  to  because  the  counsel  of  the  appellants  assume 
in  this  case,  as  it  has  been  before  assumed  by  counsel  in  other 
arguments  in  this  Court,  that  in  all  cases  a  judgment  against 
an  infant,  as  well  in  this  State,  under  our  system  of  practice, 
MB  in  England  and  the  older  States,  under  the  dd  chanceiy 
system,  must  give  a  day  to  show  cause  after  he  comes  of  age 
1)ef(»re  it  can  be  made  absolute;  and  with  the  hope  that,  when 
the  question  does  necessarily  arise,  it  may  be  fully  inveadgated; 
and  if  the  rule  is  found  to  exist,  that  its  limits  and  proper  appli- 
cation may  be  accurately  ascertained. 

Conceding,  for  the  purposes  of  our  decision,  that  the  rule 
exists  under  our  system  of  practice,  and  that  it  is  strictly 
applicable  to  the  cause  of  action  disclosed  in  the  case  of  Lake 
V.  Joyce  ei  oL,  it  is  one  thing  to  attack  the  judgment  on 
appeal,  or  by  some  direct  proceeding  known  to  the  law  to 
vacate  it,  and  fpibb  another  to  attack  it  collaterally^  when  it 
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comes  np  as  endenoe  in  anoUier  wdan,  as  is  sought  to  be 
done  in  this  case. 

If  the  infant  is  entitled  under  the  law  to  have  a  day  given 
in  the  judgment,  and  the  judgment  is  absolute,  giving  no  day, 
it  is  erroneous,  and  will  be  reversed  or  modified  on  appeal; 
or  if  properly  attacked  by  a  direct  proceeding,  will  be  vacated 
for  the  error  and  irregularity.  But  no  case  has  been  called  to 
our  attention  which  holds  the  judgment  to  be  a  nulli^  on  its 
face.  It  is  only  voidable — not  void.  It  is  valid  imtil  reversed 
or  set  aside.  Says  Daniell:  ^^An  infant  defendant  is  as  nmch 
bound  by  a  decree  in  equity  as  a  person  of  full  age;  therefore^ 
if  there  be  an  absolute  decree  made  against  a  defendant  who 
is  under  age,  he  will  not  be  permitted  to  dispute  it^  unless 
upon  the  same  grounds  as  an  adult  might  have  disputed  it, 
such  as  fraud,  collusion  or  error.''  (Dan.  Gh.  Pr.  305 ;  see^ 
also,  Rdlsion  v.  Lahee,  8  Iowa,  23.)  Daniell  then  shows  the 
proper  mode  of  impeaching  a  decree  upon  any  sufficient 
ground,  including  error  or  irregularity  in  entering  it  without 
giving  a  day,  in  those  cases  in  which  the  infant  is  entitled  to 
it,  to  be  by  bill  of  review,  supplemental  bill  or  original  bill. 
He  further  says:  ^'  The  insertion  of  this  clause  (giving  day)  in 
a  decree  for  a  conveyance  by  an  infant  of  his  estate,  was  so 
strictly  insisted  upon  in  all  cases  that  the  omission  of  it  has 
been  considered  as  error  in  the  deersa"  (lb.  207;  Riehmond 
V.  Tayleur,  1  P.  Williams,  787.)  The  omission,  then,  makes 
it  erroneous,  not  void.  In  Bermett  v.  Hamuli,  2  Scha  &  Lef. 
675,  a  sale  had  been  made  of  the  estate  of  an  infant  heir, 
under  a  decree  which  did  not  give  a  day  to  show  cause,  and 
one  Hai%  a  stranger  to  the  record,  was  the  purchaser.  The 
heir,  on  coming  of  age,  filed  his  bill  to  vacate  the  decree  on 
that  ground,  and  the  further  ground  of  fraud,  which  vitiated 
the  whole  proceedings,  and  to  procure  a  reconveyance  of  the 
land.  The  Lord  Chancellor,  in  deciding  the  case,  said:  ^'Urst 
of  all,  it  is  stated  that  this  is  a  case  in  which  the  heir  of  the 
debtor,  as  not  being  of  age,  ought  to  have  a  day  to  show  cause 
against  the  decree;  and  for  OUs  naaon,  ihat  fhe  decree  neces' 
sarily  required  h4e  griming  tn  Ae  canvej/enee  of  <i«  estate.    I 
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indme  to  think  that  that  was  so;  that  the  decree  in  diat 
respect  was  erroneous;  and  that  there  ought  to  have  been  a 
day  to  show  eaiisa"  (lb.  676.)  ♦  ♦  ♦  "  But  as  to  Harf s 
represefatatives  and  TTamill,  the  question  is,  whether  they  are 
persons  who  can  be  affected,  supposing  the  circmnstanoes  to 
be  clearly  true  as  stated,  namely:  tiiat  there  was  error  in  the 
judgment  of  the  Court  in  not  giving  a  day  to  show  cause; 
and  error  also  in  directing  a  sale  under  the  circumstances. 
ITow  Qsa  that  subject  I  must  confess,  after  considering  this  t 
good  deal,  I  think  it  would  be  too  much  to  say  that  a  pur- 
chaser, under  a  decree  of  that  description,  can  be  bound  to 
iook  into  all  these  circumstances ;  if  he  is,  he  must  go  throu^ 
all  the  proceedings  from  the  banning  to  the  end,  and  have 
the  opinion  of  the  Court  that  the  decree  is  right  in  all  its 
parts,  and  that  it  would  be  impossible  to  alter  it  in  any 
respect  The  cases  warrant  no  such  opinion.  On  the  con- 
trary, as  far  as  I  can  find,  the  general  impression  they  give  is 
that  the  purchaser  has  a  right  to  presume  that  the  Court  hss 
taken  the  steps  necessary  to  investigate  the  rights  of  the  par- 
ties, and  that  it  has  on  that  investigation  properly  decreed  a 
sale ;  then  he  is  to  see  that  this  is  a  decree  binding  the  parties 
claiming  the  estate;  that  is,- to  see  that  all  proper  parties  to 
be  bound  are  before  the  Court;  and  he  has  further  to  see 
that,  taking  the  conveyance,  he  takes  a  title  that  cannot  be 
impeached  dliimde.  He  has  no  ri^t  to  call  upon  the  Court 
to  protect  him  from  a  title  not  in  issue  in  the  cause  and  no 
way  affected  by  the  decree;  but  if  he  gets  a  proper  convey- 
ance of  the  estate,  so  that  no  person  whom  the  decree  affects 
can  invalidate  his  title,  although  the  decree  may  be  erroneous) 
and  therefore  to  be  reversed,  I  think  the  title  to  the  puidiase 
ou^t  not  to  be  invalidated.  If  we  go  beyond  this,  we  shall 
introduce  doubts  on  sales^  under  the  authority  of  the  Court, 
which  would  be  highly  mischievous^''  (lb.  677;  see^  aboy 
Dan*  Ch.  Pr.  818 ;  McPhers(m  on  Infants,  431.)  The  bill  was 
dismissed  as  to  the  purchaser,  Hart,  and  those  claiming  unda 
him,  while  it  was  retained  as  to  the  original  parties  to  die 
decree  sought  to  be  vacated*    Thus  it  will  be  seen,  thmt^ 
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on  a  diieet  proceeding  hj  bill  to  impeacli  the  decree 
*^as  held  to  be  erroneous^  it  was  held  to  be  valid  i 
purchaser.  It  was  held  ^*  that  a  purchaser  has  a  rigl 
dume  that  the  Court  has  taken  the  steps  necessaiy  t 
gate  the  rights  of  the  parties^  and  that  it  has,  on  tl 
tigation,  decreed  a  sale;  then  he  is  to  see  that  this  is 
binding  the  parties  claiming  the  estate  —  that  is,  to  see 
parties  to  be  bound  are  before  the  Oourt.''  McAvoy  : 
wiliiin  the  rule  here  laid  down,  even  if  the  decree  ii 
Joyce  et  al.  had  been  attacked  in  a  direct  proceed! 
Lake  procured  an  adjudication  that  plaintiff  had  no 
quieting  his  own  title.  McAvoy,  on  the  faith  of  tl 
ment,  purchased  from  Lake  for  the  full  value  of  the 
He  knew,  it  is  true,  of  the  existence  of  the  deed  of  s 
between  John  Joyce  and  wife,  but  he  also  knew  tl 
action  to  determine  whether  any  valid  title  or  intere^ 
under  that  instrument,  in  which  all  the  parties  in  inte 
before  the  Court,  there  had  been  a  judicial  investiga 
a  judgment  against  the  claim.  But  it  is  unnecessary 
far.  The  Court  had  jurisdiction  of  the  subject  matti 
the  persons  of  all  the  parties  in  interest,  and  having 
tion  as  before  shown,  its  determination  was  only  < 
and  voidable — not  void.  It  was  also  so  directly  heL 
ier^s  Heirs  v.  Robinson,  3  A.  E.  Marsh.  254,  a  case 
no  gnardian  ad  litem  was  appointed,  and  in  which  t 
gave  the  infants  no. day  to  show  cause.  That  the  ; 
is  valid  until  reversed  was,  we  think,  substantially  d 
Regla  v.  Martin^  19  Cal..  475.  This  was  a  direct  p 
by  an  original  action  to  impeach  a  prior  judgment  f 
The  Court  say:  "  It  is  urged  that  the  decree  in  th< 
Martin  v.  Castro's  Heirs  does  not  give  a  day  to  the 
after  arriving  at  age,  to  show  cause  against  the  de* 
that  this  omission  makes  it  fraudulent.  This  position 
able.  It  would  not  be  any  ground  of  objection  to  th 
so  far  as  the  adults  are  concerned,  that  this  omission 
as  to  the  minors.  The  minors  either  were  or  were 
tied  to  this  privilege;  if  entitled^  the  omission  to  re 
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the  decree  would  not  deprive  them  of  it;  if  not  entifled,  no 
injury  was  done  by  the  omission.  But  in  no  event  could  t 
mere  irregularity  or  omission  of  this  sort  in  a  decree  be  con- 
strued as  f i*aud^  or  as  conclusive'  evidence  of  a  fraud,  annulUng 
the  decree;  for  if  this  were  so,  it  is  impossible  to  see  why  an; 
other  irregularity  or  error  would  not  avoid  a  judgment  for  this 
cause,  and  thus  appeals  would  become  useless.  »  »  »  it 
can  scarcely  be  contended  that  an  infant  against  whom  t 
decree  has  been  regulariy  rendered  after  service  of  prooesB^ 
etc.,  has  a  peremptory  right  at  any  future  time  to  claim  that 
the  decree  is  to  be  held  for  naught,  and  that  at  hia  mere 
option  all  the  matters  of  the  original  litigation  shall  be 
retried/' 

It  is  a  general  principle  of  law  well  established,  applicable 
to  this  as  well  as  other  dasees  of  cases,  that  where  the  Court 
ha?  jurisdiction  of  tiie  subject  matter  and  of  the  person  of 
the  parties^  its  judgments,  though  erroneous,  are  valid  untQ 
reversed  on  appeal,  or  vacated  in  some  direct  proceedings. 
(Forbes  v.  Hyde,  pari.)  In  the  case  of  Lake  v.  Joyce  et  oL, 
there  was  no  appeal,  or  other  proceeding  to  vacate  the  judg- 
ment, and  until  so  vacated  it  is  binding  on  the  plaintiff,  as  weD 
as  on  the  adult  defendants. 

It  is  claimed,  however,  that  the  plaintiff  had  no  interest  at 
the  date  of  the  judgment  in  Lake  v.  Joyce  et  oZ.  — that  ha 
title  subsequently  vested,  and  was,  therefore,  not  affected  bjr 
the  judgment  in  said  acticm.  Appellant's  counsel  of  course, 
cannot  mean  by  this,  that  her  title  rests  upon  the  conveyanoe 
of  John  and  Caroline  A.  Joyce,  of  April  21,  1864,  alone, 
independent  of  the  covenant  in  the  deed  of  separation  between 
said  parties;  for,  upon  that  hypothesis,  the  plaintiff  odIt 
acquired  such  interest  as  her  grantors  had  at  the  date  of  the 
conveyance.  She  could  be  in  no  better  position  than  those 
under  whom  she  claims,  and  it  had  already  been  adjudged 
that  they  had  no  title.  The  question  was  res  adjudicaia  as  to 
John  and  Caroline  A  Joyce,  and  the  plaintiff  derives  title 
from  them  and  stands  in  privity  with  them.  She  must,  theo 
connect  herself  with  the  oovenants  in  the  deed  of  separation, 
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and  this,  as  we  understand  appellant^a  counsel,  is  claimed  for 
her.  In  short,  it  is  claimed  that  she  had  an  interest  under 
the  deed,  and  at  the  same  time,  that  she  had  not;  that  the 
instrument  gave'her  rights  which  could  not  be  defeated,  pro- 
vided she  should  attain  majority;  but  as  she  might  never 
attain  majority,  there  was  no  interest  vested  which  she  could 
then  set  up,  or  be  called  upon  to  defend.  But  there  is  clearly 
no  force  in  this  position.  If  the  deed  gave  her  any  rights 
whatever,  whether  inchoate,  contingent  or  otherwise,  which 
might  ultimately  be  perfected,  it  served  as  the  basis  of  a 
claim  which  might  cloud  the  title  to  the  real  estate,  and 
become  the  subject  of  judicial  investigation,  under  section 
two  hundred  fifty-four  of  the  Practice  Aot  One  of  the 
counsel,  indeed,  claims  that  the  mother  in  fact  held  the  legal 
title,  and  that  the  equitable  title  was  all  the  time  in  the 
plaintiff.  The  covenant  is  that  ^'she  (the  mother)  will  hold 
the  lot  now  owned  by  her  on  Stockton  street  for  the  joint 
benefit  of  herself  and  children,  using  only  the  rents,  issues  and 
profits  thereof  for  the  benefit  of  herself  and  children ;  and  that 
she  will  convey  <me  third  of  the  said  lot  to  each  of  said 
children,  Augusta  and  Helen  Frances,  when  they  shall 
respectively  become  of  age.''  This  does  not  purport  to  be  a 
conveyance  to  the  children  to  take  effect  when  they  should 
become  of  age,  but  a  covenant  to  hold  for  the  joint  benefit  of 
herself  and  children,  using  the  rents  and  profits  for  the  joint 
benefit  of  all,  and  when  the  two  children  should  respectively 
become  of  age  to  convey  to  each  one  third,  the  other  third 
remaining  to  the  mother.  Clearly,  so  far  as  this  instrument 
discloses  any  interest  at  all,  the  whole  title,  both  legal  and 
equitable^  was  in  the  mother  and  children,  and  constituted 
such  a  basis  of  claim  as  they  were  bound  to  set  up,  and  as 
might  have  been  protected  by  the  judgment  of  the  Court,  if 
found  valid,  in  the  case  of  Lake  v.  Joyce  et  al.  In  Head  v. 
Fordyce,  17  CaL  151,  the  Court  in  speaking  of  the  nature  of 
the  adverse  claim  to  title  which  a  party  in  possession  is 
entitled  to  have  determined  and  quieted  under  section  two 
hundred    fifty-four,    says:     ^'The  statute   giving  this  right 
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of  action  to  the  party  in  posseission,  does  not  confine  the 
remedy  to  the  ease,  of  an  adverse  claimant  setting  up  a  I^al 
title,  or  even  an  equitable .  title,  but  the  Act  intended  to 
embrace  every  description  of  claim  whereby  the  plaintiff 
might  be  deprived  of  the  property,  or  its  title  clouded,  or  its 
value  depreciated,  or  whereby  the  plaintiff  might  be  incom- 
moded or  damnified  by  the  assertion  of  an  outstanding  title 
already  held  or  to  grow  out  of  the  adverse  pretension.  The 
plaintiff  has  a  right  to  be  quieted  in  his  title  whenever  any 
claim  IB  made  to  real  estate  of  which  he  is  in  possession,  the 
effect  of  which  claim  might  be  litigation  or  a  loss  to  him  of 
the  property/' 

The  ease  at  bar  is  clearly  within  the  provision  as  thus 
construed,  and  we  have  no  doubt  of  the  correctness  of  the 
construction.  All  the  parties  having  or  claiming  any  interest, 
legal,  equitable,  absolute  or  conditional,  vested  or  contingent, 
under  the  deed  of  separation,  were  parties  to  the  action  of 
Lake  v.  Joyce  et  at.,  and  their  claim  was  adjudged  invalid. 
The  judgment  remains  unreversed  and  in  full  force,  and  is  a 
valid  judgment  so  long  as  it  stands,  which  cannot  be  collate- 
rally impeached.  The  matters  determined  by  it,  therefore, 
are  res  adjudicaia  between  the  partiee  to  this  suit,  and  cannot 
be  re-examined  in  this  action. 

It  follows  from  these  views  that  the  learned  Judge  of  the 
District  Oourt  erred  in  the  conclusions  of  law  drawn  from  the 
facts  found,  and  that  the  judgment  must  be  reversed. 

Judgment  reversed  with  directions  to  the  District  Oourt  to 
enter  judgment  on  the  findings  in  favor  of  the  defendants 


THE  PEOPLE  tr.  JOHN  KNEELAND,  JACOB  KECK, 
THOMAS  KINGSTON,  B.  BMCKELT^  W.  B.  HAY- 
FORD,  Ain>  DANIEL  HANET. 

LuBiLiTT  or  SuKTiBB  ON  OiTiciAL  BoND. —  If  after  part  af  fha  •nrvHea  aa 
an  official  bond  sign  the  aama  tba  penal  smn  la  etaangad,  and  aaleliaaged  ft 
la  approved  and  fliad  for  laoor^  tlia  anretiea  wbo  algn  l>afore  tha  cbansa  an 
not  Uabla. 
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iDvac. —  If  after  an  oflcial  bond  haa  been  ezeented  by  ft  part  cC  the  ioretles 
the  penal  sum  ia  changed,  and  aa  changed  It  la  executed  hj  other  mretles, 
the  aarettea  signing  after  the  change  are  not  liable  tai  an  acttoa  brooi^t  on 
the  bond  aa  It  waa  bofore  the  change. 

Per  Rhodbs,  J. ;  Cukbbt,  C.  J.,  eonourring. 

Official  Bond. —  To  render  the  obligors  oB  an  official  bond  liable^  It  mmt  ba 
approved  and  filed  for  record. 

▲pfboyal  of  Official  Bonn. —  The  filing  of  an  official  bond  for  record  la  not 
a  delivery  of  che  aame,  nnleaa  It  la  preceded  by  an  approval. 

IjIAbility  of  PaiNCiPAL  ON  Official  Bond. —  If  after  the  principal  obligor 
oa.  an  official  bond  haa  executed  the  aame  the  penal  aam  la  changed,  and 
with  his  knowledge  and  assent  It  is  then  executed  by  other  auretles,  and  he 
then  forwarda  It  for  approml  and  record,  he  is  liable  en  the  bond  aa  ap- 
proved. 

Per  Sawtbb,  J.;   Shaftxik,  J.,  oonourring. 

Appboval  of  Official  Bond. —  If  an  official  bond  la  recelFed  and  acted  on 
by  the  county  officers  aa  the  official  bond,  the  obllgora  are  liable  on  the  aame 
even  if  It  haa  not  been  approved. 

Appeai.  from  the  District  Court,  Fourteenth  Judicial  Dia- 
trictj  City  and  County  of  Sacramento. 

Defendant,  Kneeland,  was  an  Assessor  in  Placer  County, 
and  the  other  defendants  were  sureties  on  his  official  bond. 
This  was  an  action  on  the  bond.  The  People  recovered  judg- 
ment in  the  Court  below  against  the  four  sureties  who  signed 
before  the  change  was  made  in  the  penal  sum.  The  defend- 
ants appealed* 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Jo.  Hamilton,  for  Appellants.  In  order  to  make  any  official 
bond  binding  on  the  parties,  it  is  not  only  necessary  that  proof 
be  made  that  they  signed  a  bond,  but  it  must  appear  that 
they  signed  the  bond  in  suit,  and  not  only  thus,  but  the  bond 
signed  by  them  must  be  delivered  to  and  received  and  accepted 
by  the  party  to  whom  it  is  made  in  satisfaction  of  the  con- 
tract The  bond  signed  by  appellants  is  neither  the  bond 
which  was  received  and  accepted  by  respondents,  nor  is  it  the 
bond  in  suit  They  signed  a  bond  for  five  thousand  dollars  — 
a  bond  not  signed  by  Egbert  and  Haney.  The  bond  exhibited 
in  testimony  is  a  ten  thousand  dollar  bond,  which  was  signed 
by  Egbert  and  Haney,  and  which  was  never  signed  by  appel- 

VOL.  XXXI.^19 


290  PXOPI.X  i;.  Ensklahh.  [Stip.Ct. 

ArtiiBi«At  for  EMpoBdent. 

lants  or  either  of  them,  nor  changed  with  their  knowledge  or 
consent  A  surety  has  a  ri^t  to  stand  on  the  precise  terms 
of  his  contract  (People  v.  Busier,  11  CaL  215.)  The  pre- 
sumption is  that  one  bondsman  signed  upon  the  understanding 
that  the  others  would  also.  (People  v.  Lane,  14  CaL  421; 
People  y.  Hartley,  21  Cal.  686.)  But  that  presumption,  and 
the  whole  bond  itself,  disappear,  when  it  appears  that  the 
identity  of  the  bond  is  changed  b^ore  it  is  received  by  respon- 
dents, and  that  change  is  without  the  knowledge  or  oonsent 
of  appellants. 

Tweed  A  Craig,  for  Respondent  That  the  paper  signed  bv 
appellants  was  delivered,  filed,  etc,  is  not  disputed.  Thst  it 
was  executed  in  good  faith,  put  m  transiiu  and  forwarded  to 
be  approved  and  filed  is  not  disputed.  The  facts  complained 
of  are  that  the  word  "  five  '*  before  the  word  "  thousand  "  was 
crossed  with  a  pen,  leaving  it,  however,  still  legible;  that  the 
word  "ten*'  was  inserted  between  said  words  "five"  and 
"thousand,"  and  that  the  names  of  Egbert  and  Hanej  were 
added  to  the  signatures,  after  the  execution  by  appellants,  and 
before  the  approval  and  filing  of  the  bond.  That  these  acts, 
or  any  of  them,  were  done  by  the  procurem^it  or  oonnivance 
of  plaintiffs,  or  with  any  design  to  affect  fraudulently  the 
rights  of  appellants,  is  not  pretended.  It  is  not  claimed  that 
any  or  all  of  these  acts,  if  thus  done,  after  the  approval  and 
filing  of  the  bond,  would  have  affected  the  validity  of  the 
bond  or  the  rights  or  duties  of  appellants.  (2  Paracms'  Con- 
tracts, 228-7,  and  notes.) .  Upon  what  good  reason  then  can 
it  be  said  that  appellants  are  not  liable  on  this  bond  ?  The 
alteration  of  a  bond  duly  executed,  approved  and  filed,  would 
not  defeat  their  liability.  A  distincti<Hi  is  drawn  between 
official  bonds,  conditional  for  the  performance  of  public  duties, 
and  contracts  between  private  parties,  and  it  is  held  that  the 
requirements  of  approval  and  filing  are  intended  merely  to 
give  greater  security  to  the  public^  and  not  for  the  benefit  of 
the  obligors.  (People  v.  Edwards,  9  Cal.  286.)  The  approval 
and  filing  these  are  not  neoessaiy  to  create  a  liabilitgr  on  the 
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part  of  the  obligors.  If,  then,  neither  the  alteration  of  the 
bond  after  ita  execntiony  nor  the  want  of  approval  and  filing 
could  defeat  a  recovery  upon  the  bond,  we  are  unable  to  see 
why  the  particular  &cti  in  this  caae  could  defeat  such  a 
recovery. 


Per  BHODxSy  J.;  Cubbst,  O.  J.,  eoncnrring: 

The  bond  mentioned  in  the  complaint,  as  amended  on  lihe 
trial,  is  in  the  penal  sum  of  five  thousand  dollars.  It  appears 
from  the  evidence  that  an  official  bond  in  that  sum  was  exe- 
cuted by  Kneeland,  as  principal,  and  four  of  the  sureties,  and 
was  then  sent  by  Eneeland  to  be  approved  and  filed  for  record; 
but  it  was  returned  to  Kneeland,  that  he  might  procure  sureties 
in  an  additional  sum  of  five  thousand  doUars.  Two  additional 
sureties  thai  executed  the  bond;  and  at  or  before  they  signed 
it,  the  word  "  five  "  was  erased,  and  the  word  "  ten  ^*  inserted, 
so  as  to  make  the  bond  read,  ''in  the  penal  sum  of  ten 
thousand  dollars."  The  evidence  clearly  shows  that  it  was 
the  bond  for  ten  thousand  dollars  alone  that  was  approved  by 
the  County  Judge. 

There  is  an  insuperable  objection  to  a  recovery  on  the  bond 
under  the  allegations  of  the  complaint.  The  first  four  sureties 
did  not  sign  the  bond  that  was  approved  and  filed  for  record. 
The  bond  they  did  execute  was  not  delivered  —  that  is  to  say, 
it  was  not  approved  and  filed  for  record.  The  doctrine 
announced  in  People  v.  Edwards,  9  Cal.  292,  that  a  defect  in 
the  approval  of  an  official  bond  cannot  be  taken  advantage  of 
by  the  obligors,  and  which  we  think  is  sustainable  under  the 
provisions  of  section  eleven  of  the  Act  of  1860,  concerning 
official  bonds,  does  not  dispense  with  the  necessity  of  an 
approval.  Without  an  approval  the  bond  cannot  be  admitted 
to  record  in  the  proper  office.  The  last  act  —  the  filing  for 
record  —  may  of  iteelf  constitute  the  delivery ;  but  the  filing, 
to  be  effectual  as  a  delivery,  must  be  preceded  by  the  approval. 
Delivery  is  requisite  in  order  to  give  obligation  and  effect  to  a 
bond,  whether  it  is  an  official  bond  or  a  bond  of  any  other 
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descriptiozL  The  first  four  sureties  are  not  liable  upon  the 
bond  for  five  thousand  dollars,  because  it  was  not  deliveredy 
nor  are  they  liable  on  the  bond  for  ten  thousand  dollars,  be- 
cause they  did  not  execute  it. 

The  principal  occupies  a  position  differing,  in  some  respects, 
from  that  of  the  first  four  sureties,  for  the  bond,  after  the 
alteration  was  made,  was  with  his  knowledge  and  assent  exe- 
cuted by  the  last  two  sureties  and  was  then  forwarded  by  him 
to  be  approved  and  filed  for  record,  his  signature  and  seal  still 
remaining  to  the  bond,  and  he  will  therefore  be  deemed  to  have 
executed  the  bond  as  it  read  when  jipproved.  The  judgment 
cannot  be  maintained  against  the  principal  obligor  and  the  last 
two  sureties,  for  the  suit  is  brought  on  a  bond  for  five  thousand 
dollars  and  the  bond  they  executed  and  which  was  offered  in 
evidence  was  for  ten  thousand  dollars.  The  variance  between 
the  allegations  and  proofs  is  fatal. 

The  counsel  for  the  plaintiff  contend  that  the  oral  testimony 
introduced  by  them  without  objection,  in  explanation  or  cat' 
rection  of  the  certified  copy  of  the  bond,  and  which  they  hold 
was  admissible  for  that  purpose,  showed  that  the  bond,  whan 
executed  by  the  principal  and  the  first  four  sureties,  was  for 
five  thousand  dollars;  but  admitting  their  position  in  both 
respects,  they  are  not  relieved  of  the  real  difficulty  in  the 
matter,  which  lies  further  along  in  the  course  of  the  transac- 
tion. If  they  could  have  shown  it  remained  a  bond  for  five 
thousand  dollars  at  the  time  of  its  delivery,  and  that  the 
alteration  was  subsequently  made,  oral  testimony  going  to 
that  extent  would  have  been  very  material;  but  as  we  unde^ 
stand  the  evidence  and  the  arguments  of  counsel,  there  is  no 
pretense  that  the  County  Judge  approved  any  official  bond  for 
Kneeland  other  than  the  one  Kneeland  forwarded  to  him  for 
that  purpose  —  the  bond  for  ten  thousand  dollars,  which  was 
the  only  bond  delivered  by  the  obligors  or  was  accepted  as 
Kneeland's  official  bond.  The  point  at  variance  was  suflS- 
ciently  specified  when  the  certified  copy  of  the  bond  was 
offered  in  evidence,  by  the  objection  on  the  ground  of  variance 
between  the  bond  sued  on  and  the  certified  copy  offered  in 
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efvidence,  for  it  was  palpable  on  inspection.  And  besides 
this,  it  was  more  particularly  pointed  out  l)y  the  defendant's 
oounsel  at  the  outset  of  the  triaL 

Judgment  reversed  and  the  cause  remanded  for  a  new  triaL 

Per  Sawybb,  J.;  Shafteo^  J.,  ooncurring: 

If  the  bond  for  five  thousand  dollars  in  suit  had  been 
received  and  acted  upon  by  the  county  officers  as  the  official 
bond  of  the  Assessor,  I  think  the  sureties  would  have  been 
estopped  from  denying  their  liability  on  it,  notwithstanding 
the  fact  that  it  did  not  have  the  approval  of  any  county  offi- 
cer indorsed  upon  it  In  People  v.  Evans,  29  CaL  435,  the 
sureties  were  held  liable  upon  a  bond  approved  by  the  County 
Judge,  who  had  no  jurisdiction  to  act  in  the  premises.  His 
act  in  approving  the  bond  was  absolutely  void.  There  was, 
then,  no  approval.  Such  was  the  legal  status  of  the  bond. 
It  was  no  better  than  it  would  have  been  had  nothing  in  the 
form  of  an  approval  been  indorsed  upon  it.  The  act  of  the 
County  Judge  in  indorsing  his  approval  without  authority 
can  have  no  more  effect  than  &e  unauthorized  act  of  the  County 
Clerk  in  receiving  and  recording  it  without  such  void  approval. 
But  in  this  case  the  bond  in  suit  was  not  received  or  acted 
upon  by  any  county  officer.  On  the  contrary,  it  was  rejected, 
and  a  bond  for  a  larger  amount  substituted,  upon  which 
defendants  did  not  become  liable  as  parties.  For  these  reasons 
I  concur  in  the  judgment 

Mr.  Justice  SAin>XB80N  did  not  express  any  opinion. 


NATHANIEL  PAGE  v.  ELISHA  M.  KOGERS  and  EUS- 
SEL  H.  ROGERS. 

WK1¥  Titta  BzaconoN  PuseBAsn  AcQtmas.-^Th^  irarAaser  of  rwl  estate 
told  on  erecntlon,  upon  the  dellTery  to  him  of  the  SherlfTs  certificate  of 
sale,  aeqnlrea  a  apeclei  of  conditional  equitable  estate  hi  the  land,  subject 
to  be  defeated  only  by  a  ademption  within  the  time  allowed  by  law,  leavlnc 
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th«  legal  title,  wltji  u  right  «f  redeevtlon  0Bl|r»  In  tft 

which  the  Sheriff  may  eoiiT«f  to  the  pnrefaaeer  bj  eaeeuUug  a  dead  to  hSa 

after  the  expiration  of  the  period  allowed  for  redenptloii. 

ViTLa  or  BxacuTxoM  Pubchabb  npoaa  Baxncprioii.— -  Ovtaf  tlie  pctled 
which  elapsca  between  the  aale  of  land  on  asaeatloa  and  tke  axpiratieB  ot 
the  time  for  redemption,  the  etatute  regarda  the  pnrehaaer  aa  the  owner  la 
equltj  of  the  land,  lobject  only  to  the  right  of  redemption,  and  giree  hla 
the  rents  and  prollti,  or  the  Talne  oC  the  nae  and  oceapatleii  —  In  *ort» 
the  entire  beneficial  interest  in  the  property,  except  the  aetnal  poeeeeiloe 

Bratb  op  Pubchasib  at  Judicial  Salb  liabia  to  Bzbcutiom. —  The  p1l^ 
chaser  of  real  estate  upon  ezeention  saie,  both  before  and  after  the  petloA 
for  redemption  expires,  has  an  estate  In  the  land  purchased  which  maj  bt 
lerled  on  and  sold  on  an  execution  running  against  his  property. 

UmniBST  or  Bxbcution  Pubcbabib  ix  PBorBBvr. —  Tbe  porchaser  e(  r«l 
estate  at  execution  sale  haa,  before  the  period  for  redemption  expires,  a 
species  of  equitable  conditional  estate,  which  becomes  absolute  upon  the 
expiration  of  the  time  for  redemption,  leaTing,  thereafter,  only  the  bSRca 
legal  title  bi  the  judgment  debtor,  untU  the  execution  and  deltTeiy  e(  the 
Sheriff's  deed. 

8hbkiff*s  Dcplicatb  Cbbtificatc  or  Salb. —  A  duplicate  d  a  fitherilTs  eer- 
tifleate  of  sale  of  land  was  deposited  by  the  Sheriff  with  the  Recorder  of  the 
proper  county,  indorsed  *'  filed  "  by  the  latter  officer,  recorded  as  a  dsed  th 
a  book  of  records  of  deeds,  and  regularly  indexed  as  a  deed,  and  afterwards 
placed  in  a  file  of  recorded  deeds,  but  not  with  a  file  of  certificates  of  ssles. 
where  it  remained  in  said  Recorder's  office  till  the  time  of  the  trial  ef  the 
case  —  some  ten  years  afterwards.  Held,  that  notiee  waa  imparted  to 
subsequent   purchasers   by   the   instrument   thus  deposited   and   preserred. 

Filing  Ddpucatb  Cbbtificatb  or  Salb  gitbs  Noticb. —  The  fliing  of  s 
Sherlff*s  duplicate  certificate  of  sale  in  the  office  of  the  County  Rccordsr, 
Imparts  constructive  notice  of  the  estate  acquired  under  It  to  subsequeat 
purchasers  and  attaching  creditors,  and  such  notice  continues  after  the  time 
for  redemption  has  expired  and  until  the  Sheriff's  deed  has  been  dellTered 
and  recorded. 

Filing  CBnTincATB  or  Fubghasb. —  The  purpose  of  filing  a  duplicate  of  a 
certificate  of  purchase  made  at  execution  sale.  Is  to  glTe  notice  to  third  per 
sons  of  Its  existence  and  contenta. 

Docketing  Jcdoment  ihpabts  Nonca. —  The  docketing  of  a  judgment  in- 
parts  constructlTe  notice  of  the  lien  of  the  judgment  on  the  real  estate  ef 
the  Judgment  debtor  to  strangers  to  the  judgment. 

PuBCHASXRS  or  Land  at  SHBBirr^s  Salb  ukdbb  DimsBNT  Judohbnts. — 
January  26th,  1855,  a  judgment  against  C  became  a  lien  on  his  land.  Miy 
7th,  1865,  R.  purchased  the  land  at  8herrff*e  sale  made  on  an  execution 
issued  on  the  judgment,  and  receired  a  certificate,  and  a  duplicate  waa  filed 
in  the  office  of  the  Recorder.  A  judgment  in  fhror  of  H.  against  C.  becsme 
a  lien  on  the  same  land  March  1st,  1856.  NoTomber  17th,  1855,  H.  par 
chased  at  Sheriff's  sale  made  on  an  execution  issued  on  his  judgment  tbe 
same  l^nd,  and  a  certificate  of  sale  was  made  to  him,  and  a  duplicate  else 
filed.  July  7th,  1858,  H.  received  and  recorded  a  Sheriff*a  deed.  Norember 
15th,  1861,  P.,  the  assignee  of  R.*s  oertlflcate^  received  and  recorded  s 
SherUTe  deed.  H.  had  no  actual  notice  of  the  sale  to  B.  H.  was  In  ] 
eion  under  his  purehase,  and  Norember  6th,  1861,  P.  sued  to  recover  ] 
■Ion.  ITeld,  that  H.  had  oonstmetlre  notice  of  the  prior  sale^  aad  that  F. 
waa  entitled  to  rseorer. 
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^er  SaAimt,  J.: 

Whbn  Filing  Shsrivt's  CBKrivicAni' dobs  irov  oira  Notice — If  a  Recorder 
baa  a  placa  in  bli  office  where  he  keepa  Sherlffe'  certMeatiee  of  sale,  and  a 
glTen  oertlflcate  la  not  kept  In  that  plaee  hat  In  another  and  different  plaee, 
Ita  flUng  does  not  give  notice  to  third  persons  of  Ita  existence  or  contents. 

Appbax  from  the  District  Oourti  Third  Judicial  District, 
Alameda  County. 

The  plaintiff  appealed  from  the  Judgment 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Patterson,  Wallace  £  Stow,  for  Appellant  Hibberd,  at  the 
time  of  his  purchase,  and  wihen  he  received  his  deed,  had 
constructive  notice  of  the  prior  sale  to  Rogers.  The  Smiley 
jiidgmept  first  became  a  lien,  and  that  lien  had  not  expired 
when  Hibberd  purchased.  If  the  sale  to  Hibberd  had  been 
made  first  it  would  not  have  extinguished  the  Hen  of  the 
Smiley  judgment  (Rankin  v.  Scott,  12  Wheaton,  177.)  When 
land  is  sold  under  execution  upon  a  judgment  before  the  lien 
of  the  judgment  becomes  dormant,  the*  title  relates  to  the  date 
of  the  judgment  and  overreaches  intermediate  alienations 
although  made  to  bona  fide  and  innocent  purchasers.  {MUler 
V.  Estetl  et  al,  8  Teager,  Tenn.  452.)  "  It  is  well  settled  in 
this  State,  as  well  as  elsewhere  on  authority,  that  a  sale  xmder 
a  junior  judgment  is  void  as  against  an  elder  one,  and  fhnt  the 
property  is  still  subject  to  be  seized  in  satisfaction  of  the  prior 
judgment"  (Talbut  v.  Melton,  9  Smedes  and  Marshall,  26; 
KollocJe  el  id.  y.  Jackson,  6  Georgia,  157-8.)  The  delivery  of 
the  SherifPs  deed  to  appellant  Page,  took  effect,  by  relation, 
as  of  the  time  the  sale  was  made  to  the  assignor  Rogers,  and 
was  ^ecuted,  in  judgment  of  law,  at  the  expiration  of  the  six 
months  from  the  making  of  the  sale  under  the  Smiley  judg- 
ment, and  overreached  the  sale  made  to  Hibberd  under  hi:? 
judgment  (Jackson  v.  Dickinson,  16  John.  815;  Wright  v. 
Douglas,  2  Oomstock,  373 ;  Jesse  Fell  et  ah  v.  Robert  Price  ct 
al.,  3  Gilman,  186 ;  Jackson  ex  dem,  De  Forrest  v.  Ramsey,  3 
Cowen,  75;  Smith  v.  Allen,  1  Blackford,  22;  Boyd  v.  I^mg- 
worth,  11  Ohio,  235.)    Mr.  Hibberd  was  a  judgment  plaintiff 
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and  bought  an  execution  sale  upon  his  ovm  judgment  He 
isy  for  that  reasofi  alone,  incapable  of  occupying  the  positicoi 
of  a  bona  fide  purchaser  at  sudi  sale.  He  paid  nothing  but 
the  Sheriff's  poundage  upon  making  the  sale,  and  cvodiied  bis 
bid  upon  his  judgment  Caveat  emptor  is  the  rule  in  such  a 
case.  (Boggs  v.  Hargrave,  16  Cal.  564;  Rowan  et  al.  v.  Har- 
ris, 1  S.  &  M.  Ch  R.  49;  Eeistner  v.  Fortner,  2  Binney,  46; 
Danley  v.  Rector,  6  English,  212 ;  Priest  v.  Rice,  1  Pick.  161.) 

E.  W.  F,  Sloan,  for  Respondents.  The  question  Aether 
Hibberd  or  Page  acquired  the  better  right  depends  for  solu- 
tion, not  upon  the  priority  of  the  respective  liens,  but  upon 
the  operation  of  the  statute  concerning  conveyances,  and 
general  principles  of  law.  A  Sheriff's  deed  is  a  conveyance 
within  tiie  meaning  and  is  'subject  to  the  provisionn  of  the 
Act  concerning  conveyances;  and  a  purchaser  at  a  Sheriffs 
sale  whose  deed  is  first  duly  recorded  is  protected  by  that  Act 
against  all  prior  unrecorded  conveyances  of  which  he  had  no 
notice  at  the  time  of  his  purchase.  (Jackson  v.  Dvhois,  4  J. 
R.  220;  Jackson  v.  Terry,  13  J.  R.  473;  Jackson  v.  Town,  4 
Cow.  606;  Jackson  v.  Post,  9  Cow.  121;  Jackson  v.  Cham- 
berlain, 8  Wend.  626-8';  Scribner  v.  Lockwood,  9  Ohio,  184; 
Eeistner  v.  Fortner,  2  Binn.  40-5.)  Hibberd,  defendants' 
lesssor,  is  a  bona  fide  purchaser  for  a  valuable  consideration, 
without  notice  of  the  prior  sale  to  William  P.  Rogers.  The 
lien  of  a  judgment  on  real  estate  Is  extinguished  by  a  sale  cf 
the  property  under  it,  even  if  there  be  a  balance  left  due;  and 
this,  though  the  plaintiff  in  execution  becomes  the  purchaser. 
(Russell  V.  Allen,  10  Paige,  254;  Schemerhom  v.  MerriU,  1 
Barb.  S.  C.  517.)  The  statute  concerning  Recorders  provides 
that  that  officer  shall  keep  books  wherein  sliall  be  recorded 
all  instruments  in  writing  authorized  and  required  to  be 
recorded ;  but  a  Sheriff's  certificate  of  sale  is  not  one  of  them. 
When  Rogers*  certificate  was  recorded  and  indexed  and  placed 
among  deeds  it  ceased  to  belong  to  the  files  which  were  sub- 
ject to  public  inspection,  and  was  no  longer  a  document 
belonging  to  the  oflSce,     Hibberd,   therefore,  not  only  p^^ 
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phased,  but  received  and  recorded  the  Sheriff's  deed,  Tvithout 
notice  of  the  prior  sale  to  Rogers  either  actual  or  constnictive. 
The  statute,  it  is  true,  does  not  in  express  terms  provide  that 
tihe  filing  of  the  certificate  shall  impart  notice  of  the  sale  to 
any  one.  Neithier  does  it  provide  that  any  one  shall  be 
<diarged  with  notice  by  the  docketing  of  a  judgment.  It 
merely  directs  the  Clerk,  after  filing  the  roll,  to  make  the 
proper  entries  in  the  docket;  and  declares  that'  from  thence  it 
shall  become  a  lien  on  the  real  property  of  the  debtor  in  the 
same  county*  The  creditor's  judgment  lien  being  extinguished 
by  the  sale  on  execution,  it  becomes  the  purchaser  whose  lien 
then  b^ns  to  maintain  his  initial  advantage  bj  compliance 
with  the  express  directions  of  the  law*  He  cannot  safely 
regard  as  an  idle  ceremony  that  which  the  statute  expressly 
requires  to  be  done  towards  the  preservation  of  his  inchoate 
right 

Patterson,  Wallace  &  Stowy  in  reply.  The  case  is  free  from 
the  question*  of  bona  fide.  The  Smiley  judgment  was  the 
elder  lien.  The  Sheriff  lodged  the  duplicate  with  the  Be* 
corder.  The  statute  does  not  require  the  Recorder  to  keep  the 
certificate  in  any  particular  place.  If  Hibbard  was  not  a  bona 
fide  purchaser  at  the  time  of  his  sale,  recording  his  deed  did 
not  make  him  so. 

E.  W.  F,  Sloan,  and  8,  Heifdenfeldt,  in  reply,  argued  that 
the  rule,  that  by  the  laches  of  a  prior  vendee  in  recording  his 
deed  a  gubsequent  purchaser  without  notice  acquired  a  good 
title,  applied  to  Sheriff's  deeds ;  and  cited  Irvine  v.  Campbell, 
6  Binney,  118;  Jackson  v.  Cltamberlain,  8  Wend*  620;  and 
Jackson  y.  Terry,  13  Johns.  471. 


£j  the  Court,  Sawtib,  J*: 

On  the  38d  day  of  January,  1865,  Wm.  W.  Chipman  was 
the  owner  of  the  land  sou^t  to  be  rsoovered  in  this  action. 
The  plaintiff  etaims  title,  ttoou^  a  sale  mder  aa  esacution 
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issued  upon  a  judgm^tit  recovered  by  one  Smiley,  against  said 
diipman,  on  said  day,  in  the  Superior  Court  of  the  City  of 
San  Francisco,  a  certified  transcript  of  the  docket  of  which 
judgment  was  duly  filed  in  the  office  of  the  Recorder  of  Ak- 
meda  County,  in  which  said  premises  are  situate,  and  became 
a  lien  thereon  on  the  26th  day  of  January,  1855.  The 
defendant  claims  title  through  a  similar  sale  under  an  execu- 
tion issued  upon  a  judgment  recovered  by  one  Hibberd  against 
said  Chipman,  in  the  District  Court  for  the  County  of  Ala- 
meda, whibh  judgna;6nt  was  docketed  and  became  a  lien  on 
said  premises  on  the  1st  day  of  March,  1856.  The  sale  under 
the  execution  issued  up(m  the  Smiley  judgment  was  made  by 
the  Sheriff  to  Wm.  P.  Rogers,  on  the  7th  day  of  May,  1855, 
and  on  the  same  day  the  Sheriff  delivered  to  tiie  purdiaaer  ^  a 
certificate  of  the  sale  in  due  form  of  law,  and  a  duplicate 
thereof  was  lodged  with  the  County  Recorder  of  Alameda 
County  to  be  filed,  which  was  by  said  Recorder  marked 
'Filed;'  was  then  copied  into  one  of  the  books  of  record,  to 
wit,  Book  D  of  Deeds,  p.  396,  indexed,  and  placed  among  Bome 
recorded  deeds  and  remained  there  until  it  was  discovered  at 
the  trial  of  said  cause;  but  was  not  placed  with  the  files  of 
certificates  of  sale."  The  exeoation,  with  the  proceedings 
thereunder  indorsed,  was  duly  returned  to  the  Superior  Court 
of  San  Francisco  on  the  2d  day  of  May,  1855.  No  redemp- 
tion having  been  made,  either  by  the  judgment  debtor  or  any 
creditor,  the  purchaser's  right  to  a  Sheriff's  deed  became  abso- 
lute on  the  8th  of  November,  1855.  On  the  17th  day  of 
ITovember,  1856,  no  Sheriff's  deed  having  yet  been  executed 
to  the  piorcdLaser  under  the  Smiley  judgment,  the  same  prem- 
ises were  again  sold  to  Hibberd  under  an  execution  issued 
upon  his  own  judgment  aforesaid,  an.d  a  certificate  of  sale  was 
thereupon  duly  delivered  to  the  purchaser,  and  a  duplicate 
duly  filed  in  the  office  of  the  Recorder  of  Alameda  County. 
No  redemption  having  heea^  made^  Hibberd  became  entitled 
to  a  Sheriff's  deed  on  tlia  18th  of  May,  1857.  On  the  7th  of 
Jxdy,  1858,  said  Hibberd  obtained  the  Sheriff's  deed  in  piHsu- 
anoe  of  tha  tale  luider  hia  judgment^  which  deed  was  on  the 
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same  daj  recorded.  The  defendants  were  in  possession  as 
tenants  of  said  Hibberd. 

The  certificate  of  sale  under  the  Bmilej  judgment  having 
been  previously  assigned  to  the  plaintiff,  he,  on  the  5th  of 
November,  1861,  received  from  the  former  Sheriff  of  Alameda 
Oountj,  virho  had  conducted  the  sale,  a  deed  conveying  the 
premises  in  pursuance  of  such  sale,  which  deed  was  duly 
recorded  on  the  same  day.  Until  the  record  of  said  deed,  said 
Hijberd  had  no  actual  or  constructive  notice  of  the  sale  to 
eaid  Bogers  under  the  Smiley  judgment,  save  such  actual  and 
constructive  notice  as  is  disclosed  by  the  matters  of  record  bb 
aforesaid.  Upon  these  facts  the  Oourt  found,  as  a  oondusion 
of  law,  that  said  Hibberd  was  a  bona  fide  purchaser  without 
notice  of  the  prior  sale  of  the  same  premises  to  Bogers,  and 
that  by  virtue  of  the  SheriflPs  deed  to  him  of  July  7th,  1858, 
he  became  vested  with  the  title  to  the  premises.  Judgment 
^was  thereupon  rendered  for  defendant.  The  correctness  of 
this  conclusion  is  the  question  to  be  determined. 

No  question  is  made  upon  the  validity  of  the  several  judg- 
ments, or  of  the  original  liens  acquired  under  them,  or  of  the 
Tespective  sales  under  said  judgments.  But  conceding  the 
several  sales  to  have  been  originally  valid,  it  is  insisted  by 
respondent  that  Hibberd  had  no  legal  notice,  actual  or  con- 
structive, of  the  prior  sale  to  Bogers,  and  that  he  took  the 
title  under  the  Begistry  Act  in  the  character  of  a  subsequent 
purchaser,  for  a  valuable  consideration,  without  notice;  or,  if 
not,  that  Bogers  merely  acquired  a  lien  by  his  purchase, 
which  became  dormant,  and  was  lost  by  the  laches  of  the  pur* 
diaser  in  perfecting  his  rights  under  it. 

Under  the  statute,  upon  a  sale  of  real  property,  when  the 
interest  sold  exceeds  a  leasehold  of  less  than  two  years  unex- 
pired term,  the  real  property  sold  is  subject  to  redemption,  at 
any  time  within  six  months,  by  the  judgment  debtor,  his  suc- 
cessor in  interest,  or  any  other  party  having  a  lien  upon  it, 
subsequent  to  that  upon  which  the  property  was  sold.  The 
purchaser  receives  from  the  SherifF  a  certificate  of  sale,  stating 
that  it  is  subject  to  redemption.     (Prac.  Act  of  1861,  Sees. 
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229;  230.)  If  no  redemption  be  made  within  the  six  months, 
the  purchaser  is  entitled  to  a  conveyance,  (Sec-  232.)  Not- 
withstanding the  right  of  redemption,  from  the  time  of  ^ 
sale  till  the  redemption,  the  purchaser  is  entitled  to  receiTe 
the  rents  and  profits,  or  the  value  of  the  use  and  occupation. 
(Sec  236.) 

The  first  question  which  presents  itself,  is,  what  was  tbe 
character  of  the  interest  of  Kogers,  under  the  provisions  of  the 
statute,  after  the  sale  and  before  the  receipt  of  the  SheriFs 
deed!  The  respondents  claim  that  he  acquired  a  mere  tiem* 
porary  lien  on  the  land  purchased. 

The  Courts  of  New  York  have,  en  several  oocasioiiis,  alluded 
to  the  character  of  the  estate  of  the  purchaser  during  this 
period,  under  similar  statutory  provisions,  and,  in  doing  so, 
have  somewhat  loosely  designated  it  as  a  lien — not  the  lien  of 
the  judgment  continued,  but  a  new  species  of  lien  acquired  br 
the  sale.  {BisseU  v.  Payn,  20  Jolm.  3;  Van  BenssaJaer  v. 
Sheriff  Onondaga  County,  1  Cow.  449;  Smith  v.  Colvin,  17 
Barb.  162 ;  Snyder  v.  Stafford,  11  Paige,  76.)  But  it  will  be 
seen,  upon  an  examination  of  the  cases,  that  this  designation 
was  given  under  circumstances  not  requiring  the  Court  to 
determine  the  exact  character  of  the  interest  acquired  by  the 
purchaser,  or  to  be  very  axx^urate  in  the  terms  used.  It 
only  necessary  to  detennine  that  the  legal  title  did  not 
to  the  purchaser  until  the  execution  of  the  Sheriff's  deed. 
All  beyond  this  was  obiter.  And  the  point  decided  nai^t 
have  been  determined  by  a  simple  reference  to  the  sixty-first 
section  of  the  statute  of  New  York,  under  which  the  question 
arose,  which  provides,  in  express  terms,  that  ^^the  right  and 
title  of  the  person  against  whom  the  execution  was  issueB,  to 
any  real  estate  which  shall  be  sold  thereby,  shall  not  be 
divested  by  such  sale  until  the  expiration  of  fifteen  months 
from  the  time  of  sudi  sale.'*  (2  Rev.  Stat  New  York,  373, 
Sec  61.)  And  this  was  all  that  was  really  determined  in 
those  cases.  Upon  these  authorities,  it  has  been  held  in  thVs 
State,  that  the  le^al  title  does  not  pass  to  the  purchaser  until 
the  delivery  of  the  Sheriff's  deed,  without  regard  to  the  fact 
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that  otir  statute  contains  no  such  provision  as  that  cited  from 
the  statute  of  New  York.  (Knight  v.  Fair,  9  OaL  117; 
McMillan  v.  Richards,  Id.  412;  McMinn  v.  O'Connor,  27 
CaL  247.)  But  such,  doubtless,  is  the  result,  without  any 
express  statutory  provision  to  that  effect  If  the  legal  title 
had  already  passed,  there  would  be  no  necessity  for  a  further 
conveyance.  * 

Tith  acquired  hy  a  purchaser  at  a  judicial  sah. 

To  call  the  interest  of  the  purchaser  at  a  sale  on  execution 
before  the  making  of  the  Sheriff's  deed  a  lien,  merely,  is  not 
very  exact  In  a  general  sense  it  may  be  a  lien,  but  it  is 
mora  The  purchaser  obtains  an  inchoate  right  which  may 
be  perfected  into  a  perfect  title,  without  any  further  act  than 
the  execution  of  a  deed  in  pursuance  of  a  sale  already  made. 
It  is  not  a  mere  right  to  have  a  certain  sum,  charged  upon  the 
property,  satisfied  out  of  it.  The  sum  before  charged  upon 
the  land  has  already  been  satisfied  by  the  sale,  to  the  extent  of 
the  amount  bid  and  paid  by  the  purchaser.  The  purchaser 
has  already  bought  the  land,  and  paid  for  it  The  sale  is 
simply  a  conditional  one,  which  niay  be  defeated  by  the  pay- 
ment of  a  certain  sum  by  certain  designated  parties  within  a 
certain  limited  time.  If  not  paid  within  the  time,  the  right 
to  a  conveyance  becames  absolute,  without  any  further  sale, 
or  other  act  to  be  performed  by  anybody.  The  purchaser 
acquires  an  equitable  estate  in  the  lands,  conditional  it  is  true, 
but  which  may  become  absolute  by  simple  lapse  of  time,  with- 
out the  performance  of  the  only  condition  which  can  defeat 
the  purchase.  The  legal  title  remains  in  the  judgment  debtor, 
with  the  further  right  in  him,  and  his  creditors  having  subse- 
quent liens,  to  defeat  the  operation  of  a  sale  already  made 
during  a  period  of  six  months ;  after  which  the  equitable  estate 
acquired  by  the  purchaser  becomes  absolute  and  indefeasible, 
and  the  mere  dry,  naked  l^al  title  remains  in  the  judgment 
debtor,  with  authority  in  the  Sheriff  to  divest  it  by  executing 
a  deed  to  the  purchaser.  Even  during  the  period  which 
elapses   between    the   sale    and   expiration   of   the    time   for 


302  Paox  v.  Eog£bs.  [Sup.Ct 

Opinion  of  the  Oonrt  —  Sawyer,  J, 

redemption,  the  statute  regards  the  purchaser  as  the  o^vner  in 
equity,  and  gives  him  the  rents  and  profits,  or  the  value  of  tite 
use  and  occupation,  without  any  liability  to  aooount  for  them 
in  case  of  a  redemption.  In  shorty  it  gives  him  the  entire 
beneficial  interest  in  the  property,  except  the  actual  posses- 
sion. In  this-  respect  our  statute  takes  away  one  of  the 
grounds  of  the  argument  in  Bissell  v.  Payn,  20  John.  3.  In 
N.  Y.  L.  Ins.  and  T.  Co.  v.  Bailey,  3  Ed.  Ch.  R  417,  the  Vice 
Chancellor  says:  '*A  sale  by  a  Sheriff  gives  the  purchaser 
under  the  certificate  an  inchoate  right  to  the  land,  if  not  sn 
interest  in  the  land  itself;  and  it  is  such  a  right  as  wiU  ripen 
into  a  title,  unless  the  property  be  redeemed  from  him." 

The  purchaser  after  the  time  for  redemption  expires,  and 
before  execution  of  the  Sheriff's  deed,  has  an  estate  that  mav 
be  attached  and  sold  on  execution.  This  was  so  eacpressly 
determined  in  Wright  v.  Douglas,  2  Comstock,  373.  In  that 
case,  the  Towanda  Bank  purchased  a  tract  of  land  at  a  ^1e 
under  execution  against  one  Dennis,  on  the  6th  of  June,  183S, 
and  a  certificate  of  sale  was  filed  in  the  proper  offioe  on  the 
22d  of  June,  1838.  The  time  for  redemption  expired  in  fif- 
teen months — that  is  to  say,  on  the  6th  of  September,  1839. 
The  Sheriff's  deed  to  the  purchaser,  the  Towanda  Bank,  was 
not  executed  till  the  16th  of  December,  1845,  more  than  five 
years  thereafter.  The  plaintiff,  Wright,  on  the  1st  day  of 
May,  1843,  commenced  a  suit  by  attachment  against  ^e 
Towanda  Bank,  and  attached  its  interest  in  the  said  premises 
purchased  under  the  said  sale  upon  the  execution  against 
Dennis.  The  attachment  was  followed  by  a  judgment,  exe- 
cution and  sale  thereunder,  of  the  said  interest  of  the  Towanda 
Bank,  to  the  said  Wright,  on  the  24th  of  February,  1844;  and 
a  Sheriff's  deed  in  .pursuance  thereof  was  executed  on  the 
30th  of  August,  and  recorded  on  the  29th  of  September,  1845 
—  over  two  months  before  the  execution  of  the  Sheriff's  deed 
aforesaid  to  the  Towanda  Bank,  in  pursuance  of  its  purchase 
in  1888.  In  fact,  it  is  highly  probable  from  the  report  of  the 
case,  that  Wright  himself  procured  and  put  on  record,  for  bis 
own  protection,  the  deed  from  the  Sheriff  to  the  Towands 
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!Bank.  The  contest  was  between  Wright,  relying  upon  the 
title  thus  acquired  through  the  execution  sales  under  the  said 
several  judgments  against  Dennis  and  the  Towanda  Bank,  and 
the  defendant,  who  claimed  in  part,  at  least,  under  a  deed  from 
Dennis  dated  December  4th,  11339,  recorded  October  30th, 
1846  —  before  the  record  of  the  deed  to  the  Towanda  Bank 
—  and,  for  the  purposes  of  the  decision,  assumed  by  the  Court 
to  have  been  delivered  after  the  time  of  redemption  had  ex- 
pired, on  the  sale  to  the  Towanda  Bank  under  the  judgment 
and  execution  against  Dennis,  and  before  the  attachment  in  the 
suit  of  Wright  against  the  Towanda  Bank.  With  respect  to 
the  titles  thus  derived  the  Court  say: 

**  The  land  had  been  sold  under  a  judgment  of  the  bank 
upon  the  6th  of  June,  1838,  and  bid  in  for  .the  corporation. 
The  time  for  redemption  expired  on  the  6th  of  September, 
1839.  By  the  sale,  and  lapse  of  time,  the  judgment  debtor 
was  divested  of  all  his  interest  in  the  premises — I  say  all  his 
interest,  because  the  legal  title,  which  nominally  remained 
with  him,  was  subject  to  be  withdrawn  at  any  moment,  with 
or  without  his  assent,  at  the  instance  of  the  vendee.  The 
debtor  had  nothing  to  part  with,  and  could  omvej  nothing, 
which  the  deed  of  the  Sheriff,  to  which  the  bank  was  abso- 
lutely entitled,  would  not  overreach  and  annul  It  was  this 
interest  of  the  Towanda  Bank  which  was  seized  upon  the 
plaintiff's  attachment,  sold  upon  his  judgment  against  the 
former,  and  conveyed  by  the  Sheriff  to  iJie  plaintiff,  in  Febru- 
ary,  1844.'' 

The  attachment  authorized  by  the  sixteenth  section  of  the 
statute,  directs  the  Sheriff  to  attach  ''all  the  estate^  real  and 
personal,  of  such  corporation ; "  and  by  the  second  subdivision 
of  the  twenty-seventh  section,  he  is  directed  to  ''sell  so  much 
of  the  attached  property,  real  s^nd  personal,  as  may  be  neces- 
sary," etc  (2  R  S.,  Sec  668;  Sec  16,  3d  Ed.;  565,  Sec 
27,  2d  Sub.;  1  Id.  750,  Sec  10.)  The  statute,  in  terms,  ap- 
plies to  an  equitable^  as  well  as  a  legal  interest  in  lands ;  to  any 
estate,  in  a  word,  which  may  be  denominated  property. 
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^^  If  nothing  further  had  heea  proved,  there  can  be  no  doubt, 
that  the  plaintiff  could  have  claimed  the  execution  of  a  deed 
by  the  Sheriff  as  evidence  of  the  previous  sale  to  the  Towanda 
Bank.  The  right  of  the  latter  to  demand  a  deed  of  the  officer, 
was  incident  to  their  interest  'in  the  land.  The  sale  and  pur- 
chase of  that  interest  by  the  plaintiff,  under  his  judgment,  was 
at  least  equivalent  to  an  assignment  of  the  Sheriff's  certificate, 
for  a  valuable  consideration.  Equity  would  compel  the  exe- 
cution of  a  deed  under  such  circumstances,  and  if  given  volun- 
tarily by  the  Sheriff  it  is  equally  effectual  as  though  its  exe- 
cution had  been  compelled  by  a  Court  of  Chancery.  It  is 
immaterial  whether  it  was  delivered  to  the  Towanda  Bank  or 
not.  It  is  sufficient  if  it  was  delivered  to,  or  for  the  benefit 
of,  the  party  who  had  l^ally  acquired  their  whole  title  to  the 
premises  embraced  in  the  certificate.  As  the  bank  could  not 
rightfully  prevent  such  delivery,  their  assent  was  not  neces- 
sary to  its  validity." 

"  If  this  view  is  correct^  the  plaintiff,  by  the  proceeding 
upon  the  attachment  together  with  the  deed  from  the  Sheriff, 
was  invested  with  a  legal  title  to  the  premises,  which,  hy 
relation,  took  effect  from  the  time  of  the  sale  upon  the  judg 
ment  of  the  bank,  as  against  Dennis  and  against  his  subse 
quent  grantees.  (8  Cow.  75;  15  John.  809.)  If  this  had 
been  all  the  evidence  the  plaintiff  would  have  been  entitled  to 
a  verdict  The  defendant,  however,  introduced  a  deed  dated 
the  4th  day  of  December,  1839,  from  Dennis,  the  original 
judgment  debtor  and  owner  of  the  premises,  to  Dana.  There 
is  no  evidence  when  this  deed  was  delivered.  If  executed  at 
this  date  it  must  have  been  given  after  the  ri^t  of  redemp- 
tion expired,  and  before  the  attachment  of  the  plaintiff  was 
levied  upon  the  land  in  question.  Its  effect  upon  the  rights 
of  the  parties  presents  the  main  question  in  the  cause.  It  was 
produced  by  the  defendant;  its  contents  are  not  before  us, 
and  as  the  party  making  it  evidence  has  not  deemed  it  impo^ 
tant  to  incorporate  it  into  the  bill  of  exceptions,  no  presump- 
tions in  his  favor  are  to  be  indulged.  I  assume  that  it  was  a 
quitclaim  of  all   the  right  and  title  of  the  grantor  to  the 
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grantee,  for  the  nominal  consideration  of  one  dollar.  If  this 
was  the  character  of  the  conveyance,  Dana  succeeded  to  the 
rights  of  Dennis  and  nothing  more.  He  was  the  attorney  of 
the  bank  in  obtaining  the  judgment  against  his  vendor,  and 
purchased  not  only  with  constructive  but  actual  notice  of  the 
rights  of  his  clients,  (2  R.  S.  370,  Sec.  42.)  He  stood  in  the 
place  of  Dennis,  and  his  rights  were  overreached  and  avoided 
by  the  title  acquired  by  the  plaintiff  under  the  bank  judglnent. 
The  plaintiff  is  therefore  not  under  the  necessity  of  insisting 
that  Dana  received  this  conveyance  as  the  trustee  of  the 
Towanda  Bank.    He  stands  upon  a  paramount  legal  title." 

Estate  of  purehaaer  at  judicial  sale  may  he  seized  and  sold 

on  execution. 

After  the  expiration  of  the  time  for  redemption,  then,  and 
before  execution  of  the  Sheriff's  deed,  the  purchaser  has  an 
estate  which  is  subject  to  be  seized  and  sold.  Upon  the  s^.me 
principle,  we  can  perceive  no  good  reason  why  the  interest  of 
the  purchaser  may  not  also  be  seized  and  sold  beiore  the  expi-  , 
ration  of  the  time  for  redemption.  He  has  the  same  quality 
of  estate  before  as  after  the  time  for  redemption  expires,  only^ 
in  the  former  case,  the  title  has  not  become  consummate,  and 
18  subject  to  be  defeated  by  a  redemption.  He  has  an  equita- 
ble estate  in  the  land  in  both  cases,  and  not  merely  a  lien 
before  the  period  for  redemption  expires.  If  a  sale  of  the  pur 
chaser's  interest  after  the  time  for  a  redemption  expires  oper- 
ates as  an  assignment  of  the  Sheriff's  certificate  of  sale,  a  sale 
before  the  time  expires  must  have  the  same  operation.  We 
suppose  it  is  competent  for  a  party  voluntarily  to  enter  into  a 
contract  for  the  sale  of  land,  and  receive  the  purchase  mouey, 
with  a  covenant  to  convey  six  months  hence,  and  u  condition 
of  defeasance  if  the  vendors  should  on  or  before  the  expiration 
of  the  six  months  pay  to  the  vendee  a  specified  sum  of  money. 
Of  course  the  contract  shoidd  be  strictly  and  in  good'  faith, 
one  of  sale,  and  not  a  loan  and  security  for  money  in  the  guise 
of  a  sale;  for  that  would  make  it  a  mortgage.     In  such  case, 
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the  vendee  would  take  a  oonditional  equitable  estate  in  the 
land  from  the  beginning,  subject  to  be  defeated  by  payment 
according  to  the  terms  of  the  contract  He  woidd  not  have  a 
mere  lien,  as  in  the  case  of  a  mortgage.  He  would  have  an 
interest  in  the  land  that  could  be  seized  and  sold  on  execution. 
Upon  the  lapse  of  the  prescribed  time  without  payment, 
according  to  the  terms  of  the  conditions  of  the  sale,  his  equita- 
ble estate  would  become  absolute,  and  thenceforth  the  vendor 
would  merely  hold  the  l^al  ei&tate  in  trust  for  the  vendee. 
We  can  perceive  no  difference  between  this  case  and  that  of  a 
purdiaser  under  an  execution  sale,  except  that,  in  the  one 
case,  the  sale  is  voluntary,  and  the  terms  of  the  sale  are  fixed 
by  the  vendor,  and  in  the  other,  involuntary,  and  the  terms 
prescribed  by  the  statute,  with  authority  in  the  Sheriff  to  exe- 
cute the  final  conveyance.  In  the  case  of  the  volimtarv 
vendor,  as  well  as  of  the  judgment  debtor,  other  parties  dv 
purchasing  his  interest  xmder  executions,  or  upon  voluntair 
sales,  could  acquire  his  interest  and  defeat  the  estate  of  the 
vendee  by  performing  the  conditions,  as  well  as  in  the  case  of 
redemptioners  under  execution  sales.  We  think,  therefore,  that 
Bogers,  by  his  purchase  under  the  execution  issued  upon  the 
Smiley  judgment,  acquired  a  species  of  equitable  oonditional 
estate,  which  continued  until  the  time  of  redenption  had 
expired,  and  then  became  absolute  thereafter,  leaving  a  barren 
l^al  titJe  in  the  judgment  debtor,  and  those  claiming  under 
him,  liable  to  be  divested  at  any  time  by  the  execution  and 
delivery  to  Rogers  or  his  assignee  of  a  conveyance  by  the 
SherifiF  who  made  the  sale.  (See^  also,  Fell  v.  Price,  8  Gil 
189, 190.) 

Eogers'  equitable  title  became  absolute  before  the  sale  to 
Hibberd.  Did  Hibberd,  upon  the  facts  found,  as  Hereinbefore 
stated,  have  constructive  notice  of  the  said  sale  to  Rogers! 
Under  this  head,  it  is  first  insisted  that,  because  the  duplicate 
certificate  of  sale  was  recorded,  and  afterward  placed  witb 
recorded  deeds,  and  not  with  certificates  of  sale,  it  was  not 
filed  in  pursuance  of  the  statute^  and  for  that  reason  constnic- 
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tive  notioe  wm  not  imparted  to  snbfiequent  purchasers  by  the 
record. 

The  Practice  Act  provides,  that  **  a  duplicate  of  which  cer- 
tificate shall  be  filed  by  the  officer  with  the  Recorder  of  the 
county."  (Laws  1861,  p.  88,  Sec.  229.)  By  recurring  to  the 
statement  already  made,  it  will  be  seen  that  ^^a  duplicate 
thereof  (of  the  certificate  of  sale)  was  lodged  with  the  County 
Bdcorder  of  Alameda  County  to  be  filed,  which  was  by  said 
Recorder  marked  *  Filed;'  was  then  copied  into  one  of  the 
books  of  records,  to  wit:  Book  *D'  of  Deeds,  page  396, 
indexed  and  placed  among  some  recorded  deeds>  and  remained 
there  until  it  was  discovered  at  the  trial  of  said  cause,  but  was 
not  placed  with  the  files  of  certificates  of  sale."  The  '^Act 
concerning  Oounly  RecorderB"  provides,  that  the  "Recorders 
shall  have  the  custody  of  and  shall  safely  keep  and  preserve 
all  booksy  records,  maps  and  papers  deposited  in  their  offices." 
(Sec  11.)  These  are  the  only  sections  of  the  statute  of  which 
we  are  aware  bearing  upon  the  question.  There  is  nothing 
requiring  this  class  of  papers  to  be  recorded,  and  the  recording 
of  them,  therefore,  can  give  them  no  additional  force  or  dig- 
nity. There  is  nothing  requiring  them  to  be  kept  in  any  par- 
ticular bundle,  package^  files,  desk  or  pigeon  hole.  It  is  the 
duty  of  the  Recorder  to  ^'safely  keep  and  preserve  them." 
Of  course,  like  all  other  records,  they  are  open  to  public 
inspection.  The  duplicate  "shall  be  filed  by  the  officer  with 
the  Recorder  of  the  county  " — that  is,  by  the  officer  making  the 
tale.  This  officer  has  nothing  to  do  wiUi  the  papers  or  files  in 
the  Recorder's  office,  and  what  is  meant  by  the  term  "shall 
be  filed  by  the  officer"  is  simply,  that  he  shall  deposit  the 
document  with  the  Recorder.  This  is  all  that  he  can  do. 
And  this  he  did,  for  he  "  lodged  "  the  duplicate  with  that  offi- 
cer. This  is  all  that  is  said  in  the  statute  about  filing.  The 
Comity  Recorder  not  only  indorsed  it  "  Piled,"  but  he  recorded 
it  among  deeds,  and  indexed  it  And  it  was  safely  kept  and 
preserved,  for  it  was  found  in  his  office  when  wanted  on  the 
trial  of  this  cause,  some  ten  years  after  it  was  first  lodged  in 
his  office.    He  did  not^  it  is  tra6|  put  it  in  the  files  of  certifi- 


308  Fags  v.  Boaiss.         [Sup.  Ol 

Opinion  ct  the  Court  —  BawTV,  X. 

cates  of  sales — and  the  law  does  not  require  different  instru- 
ments to  be  kept  by  themselves  in  separate  packages.  Per- 
haps a  thoroughly  nuethodical  man  would  hare  so  kept  them. 
But  he  did  put  it  with  conveyances  —  papers  relating  to  the 
transfers  of  land.  It  is  said  that  i^  pailj  would  not  naturally 
look  in  sudk  a  package  for  it^'and  might  therefore  overlook  it 
But  this  is  an  argument  ab  incorwerUenii  merely.  There  is 
still  no  violation  of  the  duty  of  the  Beoorder  as  prescribed  by 
statute;  and  it  may  be  replied  to  this  kind  of  argument  that 
the  Recorder  went  beyond  his  duly,  and  took  pains  to  record 
and  index  the  instrument  This,  as  before  said,  gave  it  no 
additional  force  or  dignity,  but  shows  that  th^re  was  no  fraud 
or  intended  concealment.  Its  existence,  on  the  contrary^  was 
made  as  public  as  possibla  Any  party  seeking  to  purchase 
the  land  affected,  would  of  course  look  for  prior  deeds.  A 
party  who  omits  to  look  for  prior  deeds  will  hardly  trouble 
himself  to  look  for  certificates  of  Sheriff's  sales.  In  looking 
for  prior  deeds  he  could  not  possibly  fail  to  discover  the  record 
of  this  iuatrument;  for  it  was  both  recorded  and  indexed 
among  deeds.  He  therefore  would  know  tliat  it  was^  or  ought 
to  be,  in  the  <^ce.  And  with  this  information  to  put  him 
upon  inquiry,  he  must^  by  examination  have  found  it  Besides, 
section  eighteen  of  the  Registry  Act  makes  it  the  duty  of 
Recorders,  on  the  application  of  any  person^  ^  to  make  aeai^ches 
for  conveyances,  mortgages,  and  all  other  instruments,  papers 
or  notices  recorded  or  filed  in  their  respective  offices,  and  to 
furnish  a  certificate  thereof,  stating  the  names  of  the  parties 
to  such  instruments,  papers  and  notices^  the  date  thereof,  the 
year,  month,  day,  hour  and  minute  they  were  recorded  or  filed, 
the  extent  in  which  they  affect  the  properly  to  which  they 
relate,"  etc  These  considerations,  at  least,  constitute  a  suf- 
ficient answer  to  the  a&  incoiwenienii  argumrait  It  is  not 
contended  that  an  actual  search  was  made  without  effect,  in 
consequence  of  the  certificate  being  placed  with  one  package 
of  papers  rather  than  another,  but  only  that  sudi  a  thing  is 
possible  But  clearly,  a  reasonably  careful  exanunfttion  of 
the  records  of  the  dffioe,  with  an  honest  purpose  to  aacertab 
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the  true  state  of  the  title,  could  not  have  failed  to  dSscloee  the 
encumbrance^  and  there  waa  no  such  negligence  or  wialfemainoo 
of  the  Kecorder  as  to  depiiye  the  instrument  of  the  character 
of  a  valid  record.  No  case  cited  to  sustain  the  oppoflile  vieiw 
presented  in  ovir  opinion,  anything  like  a  parallel,  or  even 
analogous  state  of  facts.  We  think  the  certificate  was  filed 
by  the  officer  with  the  County  Eecorder  within  the  meaning 
of  the  statute,  and  that  it  thereby  became,  and  continued  to 
be,  a  public  record,  of  which  everybody  was  bound  to  take 
notice,  if  under  the  statute  such  filing  imparts  notice. 

Filing  Sheriffs  duplicate  certifioaie  of  saie  gives  notice  to  mib- 
sequent  pwrchasers. 

The  next  question,  then,  is,  does  the  filing  of  the  dupficate 
certificate  of  sale,  in  the  mode  prescribed  l^  the  statute, 
impart  constructive  notice  of  the  estate  acquired  under  it  to 
subsequent  purchasers?  And,  if  so,  was  Hibberd  affected 
with  the  notice  after  the  expiration  of  the  time  for  redemp- 
tion, and  before  the  Sheriff's  deed  to  plaintiff  was  put  on 
record;  or  did  he  cease  to  be  affected  with  notice  of  the  inter- 
est of  Rogers  at  the  moment  his  conditional  estate  beeanne 
absolute  ? 

The  Act  concerning  conveyances^  which  provides  a  ^stem 
for  the  registry  of  conveyances  of  real  estate,  was  passed  by 
the  first  Legislature  of  California,  April  16,  1850.  The  Civil 
Practice  Act  of  1850  was  passed  on  the  22d  of  the  same 
month.  Both  Acts  were,  therefore,  before  the  Legislature  at 
the  same  time,  and  were,  doubtless,  intended  to  form  parts  of 
one  harmonious  system  of  statutory  law.  There  was  no  pro- 
vision in  the  Civil  Practice  Act  of  that  year  for  a  redemption 
of  real  property  sold  on  execution.  All  sales  under  judgments 
were  absolute.  The  conditional  estate  which  we  have  thus 
far  been  considering,  had  no  place  in  the  system  of  laws  then 
contemplated.  Consequently  no  provision  was  expressly  made 
in  the  Civil  Practice  Act,  or  in  the  Act  concerning  convey- 
ances for  recording  such  certificates  of  sale,  or  for  in  any 
manner  imparting  constructive  notice  of  their  existence.    Upon 
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a  sale  under  execution  a  Sherifi's  deed  was  at  once  executed, 
and  this  being  a  conveyance  was  embraced  within  the  tenns 
of  the  Act  relating  to  that  subject 

On  the  29th  of  April,  1851,  the  Civil  Practice  Act  of  1850 
was  repealed,  and  a  new  Act  passed  for  the  first  tune  provid- 
ing for  a  redemption  of  real  property,  when  the  estate  sold 
under  execution  is  not  less  than  a  leasehold  of  two  yean 
unexpired  tenn.  Secticxi  two  hundred  twenty-nine  of  said 
Act  provides,  that,  when  real  property  shall  be  sold  subject 
to  redemption,  tlie  o£Scer  making  the  sale  shall  give  to  As 
purchaser  a  certificate  of  the  sale,  containing  a  description  of 
the  property  sold,  etc,  and  ^^when  subject  to  redemption  it 
shall  be  so  stated,  a  duplicate  of  which  certificate  shall  be 
filed  by  the  officer  with  the  Becorder  of  the  county/'  No 
amendment  was  made  to  the  Act  ccmceming  conveyances 
bearing  upon  the  new  estate^  and  this  is  the  only  provision 
upon  the  subject  It  will  be  seen  that  the  statute  does  not 
define  the  object>  or  prescribe  the  effect  of  such  filing.  It 
cannot  be  supposed  that  the  L^gislatmre  intended  this  pardcu- 
lar  provision  to  be  devoid  of  any  consequences.  It  must  be 
presumed  to  have  been  intended  to  serve  some  useful  purpose, 
and  we  can  conceive  of  no  useful  purpose  which  it  can  serve, 
unless  it  be  to  form  a  part  of  the  general  system  for  the  regis- 
try of  titles  to  real  property,  and  impart  to  the  world  notice 
of  the  inchoate  and  equitable  titles  of  purchasers  under  execu- 
tion sales,  during  a  period  when  they  have  no  conveyance  of 
legal  title  to  put  on  record.  The  estate  first  acquired  being 
only  conditional  and  subject  to  be  defeated,  it  was^  doubtless, 
thought  to  be  unnecessary  to  encumber  the  permanent  record 
books  with  copies  of  these  instruments  designed  to  serve  a 
temporary  purpose,  or  impose  the  expense  of  recording  them 
upon  the  purchasers,  and  that  filing  the  certificates  would 
serve  the  purpose  of  notice  till  a  redemption,  or  till  convey- 
ances should  be  obtained  and  put  on  record  in  pursuance  of 
the  statutory  provisions  upon  tliat  subject  A  statute  of 
Massachusetts,  passed  in  1848,  required  the  officer  in  a  certain 
dasi  of  exeeutions  relating  to  real  property  to  "cause  the 


Oct,  1866.]  Page  v.  Rooiaa  811 

Opinion  of  the  Coart  —  Sawyer,  J. 

execution  with  his  doings  thereon  to  be  recorded  in  the  regis" 
try  of  deeds  of  the  county  in  which  the  real  estate  is  situated/' 
The  Supreme  Court  of  Massachusetts  held  that  the  object  of 
the  statute  was  to  impart  notice  of  the  acts  of  the  o£Scer  to 
strangers  to  the  transaction.  The  Court  say:  ^'The  Legis- 
lature have  not  declared  what  was  intended  to  be  the  effect  and 
operation  of  this  statute,  or  the  consequences  which  should 
follow  a  failure  to  comply  with  its  requisitions ;  but  have  left 
them  to  be  ascertained  and  determined  by  a  just  and  proper 
interpretation  of  its  provisions.  And,  considering  it  for  ^is 
purpose,  we  think  it  manifestly  intended  to  constitute  a  part 
of  our  general  system  of  r^stration  of  the  evidences  of  title 
to  real  estate,  and  that  the  sole  object  and  design  of  it,  as  of 
former  not  dissimilar  enactments,  is  to  protect  subsequent 
attaching  creditors,  and  persons  purdiasing  in  good  faith  and 
for  a  valuable  consideration,  from  the  effect  of  secret  and 
unknown  conveyances.  In  this  view  it  was  quite  essential,  in 
order  to  make  the  system  in  reference  to  the  redemption  of 
mortgaged  real  estate  uniform  and  complete.  If  an  open  and 
peaceable  entry,  not  opposed  by  the  mortgagor  or  othei 
pers<xi  claiming  imder  him,  is  made  upon  the  mortgaged 
premises  for  the  purpose  of  commencing  the  process  of  fore 
elosure  of  the  right  of  redemption,  it  will  be  wholly  ineffectua;. 
unless  the  memorandum  or  certificate  thereof  required  by  law 
is  within  thirty  days  afterwards  duly  recorded  in  the  registry 
of  deeds  for  the  county  where  the  mortgage  is  recorded. 
(Rev.  St  CL  107,  Sec  2.)  This  is  constructive  notice  to  all 
persons  who  claim  by  any  title  acquired  subsequently  to  the 
mortgage  under  whici  the  ^itry  for  foreclosure  is  made,  and 
enables  them  to  determine  with  facility  and  precision  what  is 
necessary  to  be  done  for  the  preservation  and  protection  of  the 
interest  which  they  have  acquired  in  the  estate.  A  like 
facili^  was  requisite,  but  before  the  St  of  1848,  C  144,  was 
wanting,  in  those  cases  where  a  prior  mortgagee  seeks  to 
foreclose  the  right  of  redeeming,  by  acquiring  and  retaining 
possession  of  the  estate  by  means  of  an  action  at  law.  The 
object  of  this  statute  was  plainly  to  supply  that  defect     In- 
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deedy  for  any  other  purpose  it  is  wholly  useless,  and  must 
be  entirely  inoperative.  Constructive  notice  is  unneceesarr 
between  the  immediate  parties  to  the  acti<Miy  or  to  the  tenant 
who  is  turned  out  by  tiie  officer  under  a  writ  of  poaaession 
when  he  puts  in  anotiier  person  in  his  place.  And  the  reason 
is  that  they  have  actual  notice ;  and  therefore  the  statute  was 
not  made  on  their  account  or  for  their  benefit  The  onlj 
person,  then,  who  can  derive  any  advantage  from  the  statute, 
or  whose  rights  can  be  in  any  way  affected  by  it,  are  subse- 
quent attaching  creditors,  or  purchasers  in  good  faith  for  a 
valuable  consideration.  The  rights  of  redemption  are  not  to 
be  foreclosed  without  actual  or  constructive  notice.  Hence 
it  is  made  the  duty  of  the  officer  who  serves  the  writ  of 
execution  to  cause  his  doings  to  be  seasonably  recorded.  If 
he  does  not  do  so,  though  the  possession  may  be  available  to 
the  mortgagee  against  the  mortgagor,  or  such  person  claiming 
under  him  as  the  real  action  has  been  prosecuted  against,  it 
will  be  insufficient  to  cut  off,  foreclose  or  bar  the  right  of 
redemption  belonging  to  subsequent  hana  fide  purchasen, 
whether  in  mortgage  or  in  fee,  ^o  have  not  had  knowledge 
of  the  prosecution  of  the  suit  and  service  of  the  execution." 
(Bobbins  v.  Rice,  7  Gray,  208.) 

The  case  is  strictly  analogous,  and  the  remarks  of  the 
learned  Judge  are  equally  applicable  to  the  case  in  hand. 
Section  two  hundred  four  of  the  Practice  Act  provides,  that 
the  judgment,  from  the  time  it  is  docketed,  shall  beoome  a 
lien  on  all  the  real  estate  in  the  county  for  a  period  of  two 
years.  The  statute  does  not  say  that  the  docket  shall  impart 
notice  to  strangers  of  the  existence  of  the  lien.  Yet  it  nerer 
has  been  doubted,  so  far  as  we  are  aware,  that  such  is  the 
effect  of  docketing  a  judgment  We  think  the  docket  does 
impart  notice  of  the  lien,  and  we  do  not  understand  that  the 
respondent's  counsel  question  this  proposition.  Upon  Uie 
same  principles  and  rules  of  construction,  we  liave  no  dooht 
that  the  filing  of  the  certificate  of  sale  by  the  officer  in  the 
mode  prescribed  by  the  statute  was  intended  to  impart^  aad 
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tbat  it  does  impart^  constructive  notice  of  the  estate  acquired 
hy  the  purchaser  under  it. 

Upon  the  second  branch  of  this  question  we  have  as  little 
doubt  as  on  |he  first.  Having  received  from  the  record  conr 
structive  notice  of  the  sale  to  Rogers,  and  of  the  conditional 
estate  jacquired  by  him,  Hibbard  knew,  or  was  1[)ound  to  know, 
that  at  the  moment  of  the  expiration  of  the  time  for  redemp- 
tion, if  no  redemption  took  place,  Bogers'  equitable  estate 
became  absolute  and  that  taereafter  he  was  entitled  at  any 
time  to  a  deed  conveying  the  l^al  estate.  There  is  no  pre- 
sumption of  law  that  a  redemption  has  been,  or  will  be,  made 
within  the  time  prescribed.  The  presumption  rather  is,  that 
a  condition  of  things  once  shown  to  eidst,  continues  till  some 
change  is  made  to  appear.  Hibberd  of  course  knew  that  he 
himself  had  not  redeemed.  If  there  were  any  other  subse- 
quent liens  upon  which  a  redemption  might  be  had,  they  were 
of  record,  and  the  record  afforded  all  the  necessary  means  for 
ascertaining  whether  a  redemption  had  been  made.  Nor  did 
Hibberd  cease  to  be  affected  with  notice  of  what  had  taken 
place  at  the  moment  the  time  for  redemption  expired.  He 
once,  had  notice,  and  the  law  knows  no  forgetf ulness.  There 
is  no  legal  oblivion  of  things  once  known«  There  is  Ho  pro- 
vision declaring  that  matters  once  made  record  shall  cease  to 
be  record.  When  the  record  once  becomes  notice,  in  the 
absence  of  any  provision  to  the  contrary,  it  continues  to  be 
notice,  at  least,  while  the  record  exists.  The  records  of  Ala- 
meda County  to-day  as  much  impart  oonstructive  notice  that, 
on  the  7th  of  May,  1855,  the  premises  in  question  were  sold 
to  B(^rs  unddr  an  execution  issued  on  the  Smiley  judgment, 
and  that,  unless  redeemed,  the  conditional  equitable  estate 
acquired  by  Eogers  would  become  absolute,  and  that  the  pur- 
chaser would  be  entitled  to  a  Sheriff's  deed  conveying  the 
legal  title  at  the  expiration  of  six  months,  as  it  did  at  any  time 
during  tiie  six  months  allowed  for  redemption.  It  is  not  evi- 
dence that  he  has  in  fact  got  his  Sheriff's  deed,  but  under  the, 
law  it  is  prima  facie  evidence  to  all  the  world  that  the  entire 
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beneficial  estate  had  vested  in  him,  and  that  he  had  becoxDC 
entitled  to  a  conveyance  of  the  legal  estata  It  is  notioe,  not, 
it  is  tme,  that  the  purchaser  has  become  invested  with  the 
legal  title,  but  of  the  estate  and  ri^ts  whidi  have  vested 
under  the  state  of  facts  disclosed  by  the  reoord.  Anj  other 
construction  would  be  unreasonable,  and  render  it  eztpemelT 
hazardous  for  anybody  to  purchase  at  all  at  SheriflPs  sales. 
In  practice  it  seldom  happens  that  the  Sheriffs  deed  is,  or  can 
be  delivered  at  the  moment  of  time  when  the  time  for  redemp- 
tion expires,  or  on  the  veiy  day  when  it  is  due.  It  cannot  be 
executed  and  delivered  until  after  the  time  has  elapsed,  and, 
if  the  world  ceases  to  be  affected  with  notice  at  the  moment 
the  time  for  redemption  expires,  there  must,  practically,  be  a 
hiatus  between  that  time  and  the  record  of  a  Sheriff's  deed, 
during  which  there  will  be  no  notice,  and  when  the  title  of 
the  purchaser  is  liable  to  be  defeated.  Such  a  condition  of 
things  would  be  greatly  to  the  disadvantage  of  the  debtor  and 
creditor,  who  are  both  interested  in  having  the  property  sell 
for  the  highest  price.  Purchasers  would,  in  bidding,  leave  a 
wide  margin  for  the  chance  of  losing  the  title  altogether  in 
consequence  of  the  hiatus  in  the  record  notice.  On  the  other 
hand,  subsequent  purchasers  staiid  in  no  danger,  if  they  but 
take  notice  of  the  matters  upon  the  record,  placed  there 
expressly  for  their  information,  and  which  the  law  says  thej 
must  regard,  or  suffer  the  consequences  of  their  neglect  This 
case  may  be  likened  to  the  voluntary  contract  of  a  party  to 
convey  at  a  future  day  subject  to  be  defeated  by  a  condition 
already  supposed;  or  a  contract  to  convey  at  some  future  daj 
for  purchase  money  already  received.  Such  contracts  now 
are  authorized  to  be  recorded,  and  the  record  imparts  notioe 
to  subsequent  purchasers.  Would  it  be  pretended  that  the 
records  of  such  contracts  become  functus  officio  at  the  momoit 
of  the  expiration  of  the  time  for  the  conveyance,  when  the 
ri^t  of  a  purchaser  to  a  conveyance  becomes  absolute,  and 
that  thenceforth  the  parties  dealbig  witfi  the  land  cease  tD  be 
affected  with  notioe  of  the  equitable  estate  actually  acquired 
by  the  purchaser  under  the  contract,  because  it  is  not  notit« 
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of  the  contents  of  the  deed  not  yet  executed  and  recorded^  but 
which  the  purchaser  is  entitled  to  demand  of  his  vendor! 
Such  a  claim  would  be  preposterous.  The  record,  once  made, 
is  notice  for  aU  time  of  the  interest  evidenced  by  the  instni* 
inent  recorded.  So  of  the  duplicate  certificate  of  the  Sheriff, 
when  it  once  becomes  notice  of  the  interest  evidenced  by  it 
by  being  filed  in  the  office  of  the  Becorder,  it  continues^  so 
long  as  it  remains  a  record,  to  impart  that  notice*  If  it 
imparts  notice  at  all,  it  is  of  the  fact  that  the  purchaser  has 
acquired  a  conditional  equitable  estate,  which  will  become 
absolute  at  the  e3q>iration  of  six  months^  unless  a  redemption 
is  effected,  and  that  thereafter  the  purchaser  is  vested  with' 
the  entire  equitable  estate,  together  with  a  present  indefeas- 
ible ri^t  to  a  conveyance  of  the  legal  title;  and  it  does  not  of 
itself  afford  any  notice  or  presumption  that  a  redemption  has 
been,  or  will  be  effected.  The  case  of  Wright  v.  Douglas, 
before  cited,  is  authority  on  this  point  also.  Thjs  Court  in 
that  case  say  that  Dana  ^^  purchased  not  only  with  constructive, 
but  actual  notice  of  the  rights  of  his  clients.''  (2  N.  Y.  377.) 
How  jeceive  constructive  notice?  Only  by  the  filing  of  the 
Sheriff's  certificate  of  sale.  The  Oourt  cite  2  Eev.  St  IT.  Y., 
p.  370,  See.  42,  but  evidently  int^iding  section  forty-three,  to 
show  a  purchase  with  constructive  notice.  These  sections  (42 
and  43)  contain  substantially  the  same  provisions  only  as  sec- 
tion two  hundred  twenty-nine  of  our  Practice  Act  In  the 
opinion  of  the  Court  of  Appeals  of  ifew  York,  then,  the  filing 
of  the  duplicate  certificate  of  purchase  afforded  to  the  world 
constructive  notice  of  the  interest  acquired  by  the  purchaser^ 
and  that  the  notice  continued  after  the  expiration  of  the  time 
of  redemption;  for,  in  that  caae,  Dana  purchased  after  the 
time  for  redemption  had  expired.  It  is  true  that  Dana  had 
actual  notice,  but  the  Court  also  say,  he  had  constructive 
notice  imder  the  statute.  And  such,  in  our  view,  is  the  only 
reasonable  construction.  The  Legislature  could  not  have  con- 
templated any  possible  hiatus  between  the  expiration  of  the 
time  for  redemption  and  the  execution  and  record  of  the 
Sheriffs  deed,  during  wldoh  the  estate  of  the  puidiaser  should 
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be  liable  to  be  divested  for  want  of  record  notice.  No  aound 
principle  of  public  policy  could  require  such  a  condition  of 
things,  and  no  good,  but  much  evil,  would  be  likelj  to  result 
from  it 

Bat  one  more  point  is  made,  which  requires  special  notice. 
It  is  daimed  that  Rogers,  by  his  purchase  and  certificate  of 
sale,  acquired  a  mere  lien,  and  that  this  was  lost  bj  the  long 
neglect  of  the  purchaser  to  enforce  it  by  procuring  a  convej- 
ance ;  and  it  is  claimed  to  be  like  a  tacit  lien  in  admiralty,  or 
a  lis  pendens  in  a  Court  of  equity,  which  must  be  proeeeoted 
with  diligence  to  secure  a  precedence  over  third  parties. 
Oonceding  the  doctrine  as  stated  by  respondent's  oounsel  to 
be  applicable  in  the  class  of  oases  cited,  we  have  aeen  that, 
although  the  interest  of  the  purchaser  may  be  in  a  certain 
sense  a  lien,  yet  it  is  something  more  than  a  mere  lien,  and 
the  principles  relied  on  are  not  applicable. 

Bwt  Hibberd  purchased  on  the  17th  of  KoTemb^,  1856, 
and  he  acquired  his  interest,  if  he  had  any  as  against  Kogen, 
on  that  day.  This  was  but  a  year  and  ten  days  after  llie  time 
for  redemption  from  Bogers'  purchase  expired.  Not  a  very 
long  period.  Hibberd  himself  did  not  obtain  his  own  deed 
for  about  a  year  and  two  months  after  the  time  for  redemp- 
tion from  his  sale  expired.  Had  Hibberd  obtained  his  de^ 
and  gone  into  possession,  and  neither  the  plaintiff  nor  those 
under  whom  he  claims  ^ad  been  in  possession  for  five  years 
before  the  commencemSit  of  this  suit,  he  might,  perhaps, 
have  set  up  the  Statute  of  Limitations  in  bar  of  the  action. 
But  no  such  case  is  presented,  and  the  Statute  of  Limitations 
has  not  been  set  up. 

If  the  respondent  is  to  be  understood  as  claiming  thit 
according  to  the  doctrines  of  Courts  of  equity,  Bogers  should 
only  be  allowed  a  reasonable  time  after  the  expiration  of  Ae 
time  for  redemption,  within  which  to  procure  tiio  Sheriff'a 
deed,  or  to  be  preduded  from  availing  himself  of  it;  and  that 
by  analogy  to  the  Statute  of  Limitations,  four  years  —  the  time 
limited  for  bringing  suit  to  compel  the  Sheriff  to  oonvey — or 
at  most  five  years  —  the  time  within  which  an  aoticai  la  reoow 


Oct,  1866.1  Faoil  V,  EoGBRS.  817 

Opinion  of  Cnrrey,  C  J.,  concurring  specially* 

real  property  may  be  brought  —  would  be  a  reasonable  time, 
it  is  sufficient  for  the  present  decision  to  say,  that  this  is  a 
suit  at  law  to  recover  possession  of  the  land^  and  that  no  such 
equitable  defense  is  set  up.  There  is  no  issue  upon  which  the 
question  of  undue  negligence  in  delaying  to  obtain  the  deed 
could  have  been  properly  determined.  We  cannot  say  from 
the  naked  fact  that  plaintiff's  deed  was  not  obtained  from  the 
Sheriff  till  a  short  time  before  the  commencement  of  this  suit 
in  1861,  that  he  or  his  assignor  was  culpably  dilatory.  He 
may  have  been  during  all  that  time  diligently  prosecuting  a 
rait  against  the  Sheriff  to  compel  a  conveyance.  Or  there 
might  have  been  other  l^al  excuse.  Conceding,  then,  for  tlu^ 
purposes  of  this  case,  that  the  principles  of  Courts  of  equity 
in  relation  to  this  subject  have  any  application  to  a  case  of 
culpable  delay  in  procuring  a  deed  from  the  Sheriff  after  it  is 
due,  there  is  nothing  in  this  record  which  would  justify  ns  in 
applying  them. 

We  are  of  opinion,  upon  the  facts  disclosed  by  the  finding 
in  this  case,  that  Hibberd  had  constructive  notice  from  the 
record,  and  was  not,  therefore,  a  purchaser  without  notice  of 
the  prior  sale  to  Bqgers,  and  that  the  plaintiff  has  the  better 
title. 

Judgment  reversed,  and  the  District  Court  directed  to 
render  judgment  on  the  findings  in  favor  of  the  plaintiff  for 
the  recovery  of  the  premises  and  for  his  costs  of  suit. 

CuBBVT,  0.  J.,  concurring  specially: 

When  the  sale  was  made  to  William  P.  Rogers,  the  statute 
required  the  Sheriff,  upon  a  sale  of  real  property  under  execu- 
tion, to  deliver  to  the  purchaser  a  certificate  of.  the  sale,  and 
also  to  file  with  the  Recorder  of  the  proper  county  a  duplicate 
of  such  certificate.  (Prac.  Act  of  1851,  Sec  229.)  The  Act 
did  not  provide  what  the  Recorder  should  do  with  such  dupli- 
cate, other  than  may  be  implied  from  the  word  "  file.*'  But 
the  Act  concerning  County  Recorders  supplied  the  omission 
by  making  it  the  duty  of  Recorders  to  hold  the  custody  of  and 
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safely  keep  and  preserve  all  papers  deposited  in  their  offices. 
The  Eecorder  in  the  cdae  before  ns  did  have  the  custody  of 
and  did  safely  keep  and  preserve  the  certificate  of  the  sale 
made  to  Eogers,  and  in  that  respect  the  requirement  of  the 
law  was  fulfilled^  and  I  do  not  understand  that  any  Court  ean 
properly  say  in  what  special  manner  he  was  bound  to  safely 
keep  and  preserve  such  certificates.  I  agree  with  my  brother 
Sawteb,  that  the  design  of  the  statute  requiring  a  duplicate 
certificate  in  such  cases  to  be  filed  in  the  Becorder's  offiee 
was  to  impart  notice  of  the  sale  to  all  persons  who  might  be 
or  become  omcemed  to  know  of  it,  and  also  agree  that  if  it 
became  notice  it  remained  notice  to  subsequent  purchasen  of 
the  sale  already  made,  and  that  in  this  case  Hibberd,  the  sub- 
sequent purchaser,  had  to  a  legal  intent  notioe  of  the  prior 
sale  to  and  purchase  by  Bogers. 

I  therefore  unite  with  Justices  Sawyxb  and  Sandbbsok  in  a 
judgment  reversing  the  judgment  of  the  District  Court  and  in 
directing  that  Court  to  render  judgment  on  the  finilinp  in 
favor  of  the  plaintiff  for  the  recovery  of  the  premises. 


Shaftsb,  J*.,  dissenting: 

I  agree  to  all  the  positions  taken  in  the  leading  opinion  save 
one,  and  on  the  ground  of  such  limited  disagreement  I  cannot 
concur  in  the  reversal  of  the  judgment.  The  point  of  dissent 
is  as  to  the  true  meaning  of  the  word  ^^file/'  as  used  in  the 
two  hundred  and  twenty-ninth  section  of  the  Practice  Act. 
Its  meaning  is  to  be  determined,  as  I  apprehend,  with  refer 
ence  to  the  object  which  the  filing  is  intended  to  secure,  and 
to  other  statute  provisions  in  pari  materia.  The  opposite 
view  is  that  the  meaning  of  the  word  is  to  be  fiized  by  the 
abstract  definition  of  the  term,  and  vnthout  the  referenoe 
named.  As  between  the  two  methods  of  interpretation,  I  do 
not  permit  myself  to  doubt  that  the  one  first  suggested  is  the 
true  one.  Fortunately,  my  brethren  and  myself  ai'e  in  accord 
as  to  the  object  intended  to  be  secured  by  the  filing.  It  is 
not  the  safe  keeping  of  the  certificate,  bat  notioe  to  third  per- 
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sons  of  its  existence  and  contents.  Publicity,  then,  is  the  end, 
and  filing  the  document  is  the  means  by  which  that  result  is  pro- 
posed to  be  secured.  The  wprd  "  file^  carries  with  it  the  idea 
that  a  minute  is  to  be  made  on  the  instrument  of  the  fact  that 
the  paper  has  been  deposited  in  the  office  of  the  Becorder,  and 
of  the  time  when  such  deposit  was  made.  Bead  in  the  light 
of  the  admitted  purpose,  the  word  further  involves  the  idea 
that  the  certificate  is  to  be  kept  continuously  in  official  cus- 
tody, or  else  we  are  driven  to  the  necessity  of  holding  that  it 
ia  a  matter  of  legal  indifference  as  to  where  or  by  whom  it  is 
to  be  kept  after  it  has  once  heea  deposited  and  indorsed; 
which  would  be  to  say  that  it  is  of  no  legal  moment  whether 
the  filing  is  to  be  kept  linked  to  its  purpose  or  not — that  is  to 
Bay,  that  the  law  is  careless  whether  its  objects  are  defeated 
or  fulfilled.  That  the  law  is  not  inattentive  to  the  place  in 
which  the  certificate  is  kept  within  the  office,  is  apparent 
from  the  further  fact  that  it  is  provided  by  the  twenty-second 
section  of  the  Act  relating  to  Becorders,  (Wood's  Dig.  609,) 
that  all  maps,  charts,  surveys  and  other  papers  on  file  therein, 
(the  Becorder's  office,)  shidl,  during  all  office  hours,  be  open 
for  the  inspection  of  any  person  who  may  desire  to  inspect 
them,  and  may  be  inspected  without  charge.  The  right  of 
personal  inspection  is  here  put  as  a  principal  right  vested  in 
third  persons,  and  they  can  claim  everything  by  implication 
necessary  to  make  the  principal  right  reasonably  available. 
Now  if  the  certificate  in  this  case  was  put  in  an  unsuitable 
place,  that  is,  in  a  place  where  in  fact  or  by  legal  conclusion 
an  "  inspection  "  of  it  would  not  be  facilitated  but  prevented, 
or  substantially  hindered  instead,  the  paper  would  be  thereby 
severed  from  its  end,  and  the  legal  antecedent  to  notice  bv 
construction  would  utterly  fail.  Though  we  cannot  deter- 
mine, as  a  general  thing,  what  would  be  suitable  places  in 
which  to  keep  files  in  Becorders'  offices  at  large,  or  in  the 
office  of  any  given  Becorder,  still  on  the  facts  of  this  case  we 
know  as  matter  of  law  where  the  suitable  place  was  for  keep- 
ing the  certificate  in  question.  The  case  finds  in  effect  that 
files  of  that  class  were  kept  in  a  particular  place  within  the 
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office,  and  that  the  certificate  in  question  was  neither  kqit  is 
that  place  nor  put  there  in  the  first  instance.  The  paper  was 
therefore  out  of  relation  to  the  appointed  purpose  from  the 
beginning,  and  the  case  is  stronger  bj  that  much  than  it 
would  have  beei^  if  the  paper  had  once  been  brought  into  con- 
aection  with  the  object^  and  the  connection  had  been  broken 
by  a  subsequent  removal  of  it  from  the  office,  or  by  shifting 
its  position  within  the  office  to  other  than  a  suitable  place.  I 
apprehend,  therefore,  that  we  can  say  in  this  case  tliat  the 
suitable  place  for  keeping  the  certificate  in  question  was  the 
place  at  or  in  which  certificates  of  sale  were  kept,  according 
to  the  habit  or  custom  of  the  office  in  which  it  was  lodged, 
and  that  every  other  place,  how  suitable  soever  it  may  have 
been  for  the  purpose  of  preserving  the  paper  as  sudi,  was 
unsuitable  for  the  purpose  of  facilitating  inspection  of  it  by 
third  persons,  and  therefore  legally  unsuitable  as  a  basis  upoc 
which  to  raise  a  presumption  that  the  defendant  had  notice  of 
the  existence  and  contents  of  the  certificate.  The  custom  of 
the  office  referred  to  must  be  presumed  to  have  been  known 
to  the  public,  and  the  defendant  had  a  right  to  expect  that  the 
custom  would,  and  a  right  to  claim  that  it  should  be  adhered 
to  in  this  instance  for  his  advantage.  The  circumstance  that 
the  defendant  had  the  right  to  inquire  of  the  Becorder  oon- 
ceming  the  existence  of  a  certificate  of  sale  of  the  land  in 
question,  and  a  right  to  claim  true  replies,  does  not  in  my 
judgment  vary  the  result ;  for  that  right  is  no  part  of  the  basis 
upon  which  notice  by  construction  arises  —  nor  is  it  in  itself 
evidence  of  notice  in  fact.  Nor  is  it  of  any  avail  to  say,  if  the 
certificate  was  put  and  kept  in  any  unsuitable  place,  that  the 
fault  was  not  that  of  the  party,  but  of  the  Recorder,  and  that 
the  plaintiff  therefore  ought  not  to  be  deprived  of  the  benefit 
of  the  statute  presumption.  But  that  position  cannot  be  heW 
in  view  of  the  decision  in  Chamberlin  v.  Bell,  7  CaL  292.  Tbt 
question  there  was  whether  the  record  of  a  prior  deed,  the 
record  not  being  a  true  copy  of  the  original  in  the  matter  of 
the  land  conveyed,  operated  as  a  notice  to  a  subsequent  pur- 
chaser.    It  waa  argued  that  the  mistake  was  the  mistake  o.^ 
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the  Recorder^  and  not  of  the  grantee  in  the  deed,  and  thai 
notioe  therefore  should  be  intended  nevertheless.  But  the 
Court  considered  that  the  basis  of  the  presumption  wa»  arti- 
ficial—  a  statute  creation  —  and  that  if  the  prescribed  ground 
failed,  the  presumption  failed,  without  reference  to  the  cause 
of  the  false  registration  or  to  the  question  of  wbo  was  resp<m- 
sible  for  it  The  decision  is  fuUy  sustained  by  Sanger  v. 
Craigue,  10  Vt  565 ;  Jennings  v-  Wood,  20  Ohio,  266 ;  Froei 
V.  Beekman,  1  John.  Ch.  288.  For  these  reasons  I  think  the 
judgment  shonld  be  affirmed. 

Mr.  Justice  Rhodbi  expressed  no  opinion* 


EMELINE  DAGGETT,  Adminibtratob  of  thb  Estatb 
<>F  Jacob  Daggett,  Dbcicased  v,  THOMAS  H,  RAN- 
KIN, AND  SEBASTIAN  VISCHEOEl. 

What  wii.l  Cbsati  Mobtoaoc  in  Sqititt. —  An  agreement  In  writing  to  ghr% 
m  mortgage,  or  a  mortgage  defectively  executed,  or  an  Imperfect  attempt  to 
create  a  mortgage  or  to  appropriate  apeclflc  property  to  the  discharge  of  a 
particular  debt,  will  create  a  mortgage  In  equity  or  a  apeclflc  lien  on  the 
property  ao  Intended  to  be  mortgaged. 

Wbbv  Moktoaom  QiTWf  OH  THx  Samb  L4HD  STAKD  OX  Sqoalitt. —  D.  and 
V.  were  tenants  In  common,  each  owning  equal  Interests  in  real  estate,  and 
at  the  same  time  made  contracts  In  writing  with  R.,  drawn  upon  the  same 
piece  of  paper,  by  which  they  were  to  convey  to  R.  their  respective  interests, 
and  B.  waa  to  execute  to  each  a  mortgage  on  certain  land  he  was  about  to 
acquire,  as  security  for  the  purchase  money  due  to  each.  B.  gave  the 
mortgages,  but  that  to  V.  was  first  made  and  recorded.  BeJd,  that  the 
money  arising  from  the  sale  of  the  mortgaged  premises  should  be  applied 
equally  to  the  payment  of  the  sums  due  D.  and  V. 

Bights  of  Mortoaoebs  as  bbtwebn  Each  Otrbb. —  When  the  owner  of  land 
cootracta  In  writing  with  two  persons  at  the  same  time  to  execute  to  eadi 
a  mortgage  on  the  aame,  and  each  has  knowledge  of  the  agreement  with  the 
other,  and  nothing  Is  said  about  priority  of  mortgages,  the  mortgages  after- 
wards executed  stand  upon  an  equality  although  one  may  have  been  first 
executed  and  recorded. 

Appeal  from  the  District  Court,  Fifth  Judicial  District, 
San  Joaquin  County, 

The  facts  are  stated  in  the  opinion  of  the  Court 
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P.  £•  Edwardi,  for  Appellant  Vischer  ex  necessitate  took 
the  mortgage  to  himself,  with  fall  knowledge  of  Daggetf s 
rights,  and  oould  not  take  an  operative  mortgage  for  more 
than  an  undivided  half  of  the  proper^,  subject  to  the  equities 
existing  between  himself  and  Daggett  It  oould  not  have 
be^x  the  intention  of  the  parties  that  Da^ett  should  waive 
his  lien  or  his  right  to  an  equalily  in  the  assets  arising  from 
the  sale  of  the  property  about  to  be  mortgaged.  When  a 
party  purchases  with  notice  of  an  existing  contract  in  refer- 
ence to  real  estate,  he  takes  it  subject  to  the  contract  (Bil- 
liard on  Vendors,  p.  39 ;  1  Story's  £q.  Jur.,  Sees.  395,  349 ; 
Id.,  Sees,  6,  7,  8,  38,  and  64.) 

M.  0.  Cobh,  for  Respondent  Yischer^s  mortgage  was  first 
made  and  recorded.  ^'  Where  two  or  more  hold  lands  at  the 
same  time  by  several  and  distinct  tities,  they  are  tenants  in 
common."  (1  Black.  191.)  Each  tenant  in  common  has  a 
separate  and  distinct  freehold.  From  these  principles  it  results 
that  if  Vischer  was  tenant  in  common  with  Daggett,  he  oould 
sell  his  interest  in  the  Union  Mill,  independent  of  Daggett 
If  he  oould  do  this,  then  he  could  take  a  mortgage  for  the  pur- 
chase money  and  hold  the  same  to  his  own  use,  to  the  exclusion 
of  Daggett  The  case  at  bar  is  not  one  where  a  mortgage  is 
made  to  two  or  more  by  one  instrument  at  the  same  tim^  to 
secure  several  debts.  (Ooodwin  v.  Richardson,  11  Mass.  469; 
Delaney  v.  Hutchinson,  2  BsniL  ISSiBJLdDonneUs  y.  Edwardi, 
2  Pick.  617.) 


By  the  Oourt,  Oubsbt,  C.  J.z 

On  the  2d  of  June,  1868,  Jabes  Daggett,  then  living,  and 
the  defendant  Vischer  veere  the  owners  equally  as  tenants  in 
common  of  the  Union  Flour  Mills  and  a  storehouse  therewith 
connected,  and  the  land  whereon  the  same  were  situated,  is 
the  City  of  Stockton  in  this  State.  Op  that  day,  Daggett  and 
the  defendant  Rankin  entered  into  a  contract,  by  whidi  the 
former  agreed  to  sell  and  convey  his  n^ht,  title  and  interest 
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in  the  property  to  the  latter^  for  the  sum  of  two  thousand 
five  hundred  dollars,  upon  a  credit  of  five  years  at  a  specified 
Tate  of- interest  per  month,  payable  monthly  after  the  Ist  of 
August  then  next  Rankin  agreed  to  make  the  purchase  at 
the  price  and  upon  the  terms  above  mentioned.  It  was  fur- 
ther agreed  between  the  parties  that  Rankin  should  remove 
the  mill  to  a  piece  of  land  which  he  was  about  to  purchase  at 
Woodbridge  in  San  Joaquin  Oounty.  Daggett  further  agreed 
that  upon  the  completion  of  the  purchase  by  Rankin  of  the 
land  at  Woodbndge  and  erecting  the  mill  tiiereon  he  would 
execute  a  good  and  sufficient  deed  of  his  undivided  half  of  the 
property  which  he  contracted  to  sell  and  convey  to  Rankin, 
pTovided  Rankin  should  make  and  execute  to  Da^ett  a  mort- 
gage of  the  land  and  mill  at  Woodbridge  as  security  for  the 
payment  of  said  sum  of  two  thousand  five  hundred  dollars,  and 
the  interest  to  accrue  thereon.  At  the  time  of  the  execution 
of  the  contract  between  Da^ett  and  Rankin,  the  defendants 
Viseher  and  Rankin  entered  into  a  contract  written  upon  the 
same  paper,  in  the  following  words:  ^^  Sebastian  Viseher 
promises  and  agrees  to  sell  his  undivided  half  of  the  aforesaid 
property  to  T.  H.  Rankin  on  the  conditions  expressed  in  the 
foregoing  agreement  T.  M.  Rankin  agrees  to  take  said  prop- 
erty on  ihe  same  conditions.'*  The  property  referred  to  in 
the  contract  between  Viseher  and  Rankin  was  the  property  at 
Stockton,  and  the  ^^ forcing  agreement"  mentioned  therein 
was  the  contract  between  Daggett  and  Rankin.  After  these 
contracts  were  executed,  Rankin  purchased  the  place  at  Wood- 
bridge  and  erected  thereon  the  mill  as  he  had  agreed  to  do, 
and  thereupon  Daggett  and  Viseher  conveyed  to  Rankin  the 
Stockton  properly.  After  this  Rankin  made  and  delivered  to 
Viseher  and  Daggett  respectively  his  promissory  notes  for  the 
«nm  of  two  thousand  five  hundred  dollars,  payable  five  years 
«fter  the  dates  of  the  same,  with  interest  at  the  rate  of  two 
per  cent  per  month,  payable  monthly,  and  to  secure  the  pay- 
ment of  said  notes  with  the  interest  aft  the  same  should  become 
due,  executed  to  each  of  them  a  mortgage  on  the  property  at 
Woodbridge.    The  note  and  mortgage,  executed  and  delivered 


824  Dagobtt  v.^Bjlitkis.  [Sup.  C:. 

Opinion  of  the  Ooart  —  Crnnj,  C  J. 

to  Vischer,  -were  so  executed  and  delivered,  and  the  mortgage 
was  recorded  before  the  note  and  mortgage  to  Daggett  were 
executed  and  delivered. 

Rankin  failed  to  pay  the  interest  on  his  note  given  to  Dag- 
gett, and  the  plaintiff,  as  administrator  of  the  estate  of  the 
deceased,  filed  her  complaint  to  recover  the  interest  due  and 
also  the  principal,  and  to  f  oreclose^  the  mortgage  executed  to 
secure  the  same,  making  the  defendant  Yischer  a  party  defend- 
ant for  the  purpose  of  adjusting  the  equities  existing  between 
him  and  the  estate  of  DaggQtt  as  to  ihe  respective  secoritieB 
taken  by  Yischer  and  Daggett  in  his  lifetime. 

The  plaintiff  maintains  that  notwithstanding  Viseher  ob- 
tained  his  note  and  mortgage,  and  caused  his  mortgage  to  be 
recorded  before  the  note  and  noortgage  to  Daggett  were  exe- 
cuted and  delivered,  the  two  mortgages  as  securities  should 
be  placed  upon  an  equal  footing,  on  the  ground  that  the  con- 
tracts made  by  Yischer  and  Daggett  respectively  with  Bankin, 
were  made  at  the  same  time  and  upon  like  conditions,  one  of 
which  was  that  Rankin  should  secure  the  debt  which  he  owed 
each  of  his  grantors  for  the  property  purchased  of  them,  by 
the  execution  to  each  of  them  of  a  mortgage  of  the  Wood- 
bridge  property. 

The  defendant  Yischer  appeared  and  filed  a  pleading  which 
he  denominated  an  intervention.  He  does  not  traverse  the 
facts  stated  in  the  complaint,  otherwise  than  by  an  avermoit 
that  tiie  lien  of  the  mortgage  executed  to  Daggett  was  not 
coequal  and  coextensive  with  the  lien  of  the  mortgage  exe- 
ented  to  him,  but  he  says  the  mortgage  of  Daggett  was  never 
intended  to  be  and  become  a  lien  upon  the  proi>erty  mort- 
gaged of  equal  dignity  and  effect  with  the  li^i  of  the  mortgage 
to  himself,  but  was  always  subordinate  and  subject  thereto. 
The  defendant  Yischer  further  by  pleading  shows  that  on  the 
27th  of  July,  1868,  Rankin  made  and  delivered  to  him  a 
promissory  note  in  the  sum  of  two  thousand  five  hundred  dol- 
lars, payable  five  years  after  date,  with  interest  thereon  at  the 
rate  of  two  per  cent  per  month,  payable  monthly,  and  that  to 
secure  the  payment  of  the  principal  and  interest  as  the  same 
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ahould  become  due,  Rankiii  executed  to  him,  Vischer,  a  mort- 
gage of  the  Woodbridge  property.  That  flie  interest  which 
had  accrued  on  the  note  remained  wholly  due  and  unpaid; 
and  upon  the  matters  pleaded  by  him  he  prayed  for  judgment 
against  Rankin  for  the  money  due  on  the  note  described,  and 
that  the  mortgaged  premises  might  be  sold  to  satisfy  the  same ; 
and  he  also  prayed  that  the  questions  which  had  arisen  between 
the  plaintiff  and  himself  in  relation  to  the  liens  of  their  respec- 
tive mortgages  might  be  determined,  etc.  The  defendant 
Bankin  filed  no  answer  either  to  the  complaint  of  the  plaintiff 
or  to  the  pleading  of  the  defendant  Vischer,  and  his  default 
was  duly  entered. 

The  cause  was  tried  before  the  Court  without  a  jury. 
Judgments  were  rendered  in  favor  of  the  plaintiff  and  Vischer 
respectively  against  Eankin  for  the  amounts  of  each  of  their  ' 
promissory  notes,  and  among  other  things  the  Court  found  as 
a  fact  that  Vischer  received  his  note  and  mortgage  of  Rankin, 
'^  entirely  independent  of  and  without  connection  with  said 
note  and  mortgage  delivered"  by  Rankin  to  Daggett;  also 
that  the  contracts  between  Rankin  and  Daggett,  and  between 
Bankin  and  Visdlier  were  written  upon  the  same  piece  of 
paper  on  the  2d  of  June,  1868,  and  that  these  contracts  pro- 
vided that  upon  the  execution  of  a  deed  by  the  said  Daggett 
and  Vischer  respectively  to  Rankin  of  their  several  interests 
in  the  Stockton  property,  the  latter  was  to  execute  to  the 
former  the  notes  and  mortgages  mentioned  in  the  contracts. 
The  Court  thereupon  decided  and  decreed  that  the  mortgaged 
premises  be  sold,  and  that  from  the  proceeds  arising  therefrom, 
Vischer  should  be  first  entitled  to  sufficient  thereof  to  pay  the 
amount  due  him  if  there  was  sufficient  for  that  purpose,  and 
that  plaintiff  should  then  be  entitled  to  sufficient  of  what 
remained  to  pay  the  amount  due  the  estate  of  Daggett,  if 
there  was  sufficient  for  that  purpose,  and  that  if  there  was  a 
balance  still  remaining  the  same  should  be  paid  to  the  defend- 
ant Rankin. 

From  the  judgment  and  decree  holding  in  substance  and 
effect  that  the  plaintiff's  mortgage  was  subordinate  and  sub- 
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ject  to  that  of  Vischer's  and  postponiiig  the  demand  of  the 
plaintiff  to  that  of  Vischer,  the  plaintiff  has  appealed. 

The  pleadings  in  the  suit  are  drawn  in  an  extremely  loose 
and  careless  manner,  as  if  under  our  system  of  stating  the 
plaintiff's  cause  of  action  or  the  defendant's  defense,  the  wideet 
departures  from  the  rules  and  principles  of  logical  and  correct 
composition  were  to  be  preferred  to  a  clear  and  concise  state- 
ment of  the  cause  of  action,  or  the  defense  thereto ;  but  as.  the 
parties  and  the  Court  which  tried  the  cause  seem  to  have  beeD 
satisfied  with  them  as  to  their  form  and  substance,  we  shaU 
endeavor  to  dispose  of  the  questions  presented  for  onr  consid- 
eration upon  the  merits  of  the  whole  case,  without  sufferic^ 
ourselves  to  be  embarrassed  by  doubts  and  difficulties  arising 
upon  the  face  of  the  pleadings. 

The  rights  of  the  respective  mortgagees  of  Hankin  had  their 
inception  in  the  contracts  entered  into  by  them  respectivelv 
with  him.  Both  Daggett  and  Vischer  consented  and  agreed 
to  convey  their  several  interests  in  the  Stockton  property  re 
Rankiu,  on  certain  conditions^  one  of  which  was  that  the  latter 
would  secure  to  each  of  them  the  payment  of  the  considera- 
tion price  of  that  which  he  purchased  of  them  severally,  by  s 
mortgage  on  the  Woodbridge  property.  This  condition  wee 
a  matter  of  contract  <m  the  part  of  Bankin,  and  one  of  the 
class  of  contracts  the  performance  of  which  a  Court  of  equity 
is  competent  to  enforce.  Yiacher  knew  at  the  time  he  entered 
into  the  contract  to  sell  and  convey  to  Bankin  the  Stockton 
property,  and  subeequently  when  he  obtained  the  mortgage 
on  the  Woodbridge  property,  that  Daggett  had  agreed  to  sdl 
and  convey  his  interest  in  the  Stockton  property  to  Rankin, 
for  twenty-five  hundred  dollars,  to  be  paid  some  five  year^ 
thereafter,  with  interest,  and  that  Rankin  agreed,  upon  the 
conveyance  being  made^  to  secure  the  payment  of  Uie  pur 
chase  price  and  the  interest,  by  a  mortgage  on  the  Woodbridge 
property.  In  Delmre  v.  Keenan,  8  Dessau.  R  74,  Mr.  Chan- 
cellor Deesaussure  decided  that  an  agreement  for  a  mortgage 
was,  in  equi^,  a  specific  Hen  on  the  land.  The  doctrine 
seema  to  be  well  established  that  an  agreement  in  writing  to 
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give  a  mortgage,  or  a  mortgage  defectively  exeonted,  or  an 
imperfect  attempt  to  create  a  mortgage,  or  to  appropriate  spe- 
cific property  to  the  discharge  of  a  particular  debt^  will  create 
a  mortgage  in  equity,  or  a  specific  lien  on  the  property  so 
intended  to  be  mortgaged.  (1  Am.  Lead.  Cases  in  Equity, 
610;  Howe's  Case,  1  Paig^  125.)  The  maxim  of  equity 
upon  which  this  doctrine  rests  is  that  equity  looks  upon  things 
agreed  to  be  done  ks  actually  performed;  the  true  meaning  of 
which  is  that  equity  will  treat  the  subject  matter  as  to  col- 
lateral consequences  and  incidents  in  the  same  manner  as  if 
the  final  acta  contemplated  by  the  parties  had  been  executed 
exactly  as  they  ought  to  have  been.  (Story's  Eq.  Jur.,  Sees. 
64  and  790;  Willard's  Eq.  Jur.  298,  299.) 

As  between  the  plaintiff's  intestate  and  BanMn  there  is  no 
room  to  doubt  that  by  the  contract  entered  into  between  them 
the  latter  was  bound  to  execute  to  the  former  a  mortgage  on 
the  Woodbridge  property  as  stipulated,  and  there  ia  as  little 
occasion  to  doubt  that  by  virtue  of  the  contract  Daggett 
acquired,  upon  conveying  his  interest  in  the  Stockton  property 
to  Eankin,  an  equitable  mortgage  upon  the  Woodbridge  prop- 
erty by  force  of  the  contract  entered  into  on  the  2d  of  June, 
1863.  Of  the  existence  of  this  contract  between  Daggett  and 
Bankin  the  defendant  Yischer  had  knowledge  at  the  time  he 
contracted  to  sell  and  convey  his  interest  in  the  Stockton 
property.  He  was  therefore  bound  to  respect  the  rights  of 
Daggett  in  the  premises,  and  especially  is  he  bound  so  to  do, 
inasmuch  as  he  obtained  all  the  security  which  by  the  con 
tracts  entered  into  on  the  2d  of  June  it  was  contemplated  he 
should  have,  for  the  payment  for  the  consideration  of  his  share 
of  the  Stockton  proper^  sold  and  conveyed  to  Bankin. 

It  is  manifest  that  Daggett  and  Yischer  intended  to  stand 
upon  an  equality  respecting  the  security  which  they  were  to 
receive  from  Rankin  for  the  payment  of  their  respective  moie- 
ties of  the  entire  consideration  for  the  Stockton  property. 
The  contracts  entered  into  on  the  2d  of  June  furnish  ample 
evidence  upon  this  point  They  were  executed  cotempo- 
raneously,  and  in  them  is  to  be  found  the  embryo  life  of  the 
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mortgages  subsequently  executed;  and  as  each  of  the  mori- 
gagees  had  knowledge  of  the  rights  of  the  other  in  their  origifi 
and  inception,  the  two  mortgages  must  be  held  to  stand  upon 
an  exact  equality,  and  the  decree  of  the  Court  below  musi 
be  so  modified  and  changed  as  to  direct  the  moneys  arising 
from  the  sale  of  the  mortgaged  premises  to  be  applied  eqiudl; 
to  the  payment  of  the  debts  due  from  Rankin  to  the  estate  d 
Daggett,  deceased,  and  to  the  defendant  Yischer. 

The  judgment  and  decree  of  the  District  Court  is  hereby 
reversed  in  so  far  as  it  in  effect  determines  that  the  plaintifPs 
mortgage  was  subsequent  and  subject  to  the  mortgage  of  said 
Yischer,  and  in  so  far  as  it  is  thereby  decreed  that  out  of  the 
moneys  arising  from  the  sale  of  the  mortgaged  premises  the 
same  should  be  first  applied  to  the  payment  of  the  judgmect 
of  said  Yischer,  and  the  Court  below  is  directed  to  enter  & 
decree  modifying  and  changing  the  decree  of  ^d  District 
Court,  so  that  the  decree,  as  the  same  shall  be  entered,  shall 
direct  that  of  the  money  arising  from  the  sale  of  the  mortgage<J 
premises,  the  same  shall  be  applied  equally  to  the  payment  of 
the  said  judgments  rendered  in  favor  of  the  plaintiff  and  in 
favor  of  said  Yischer  respectively  against  said  Rankin:  and  it 
is  further  ordered  and  adjudged  that  the  plaintiff  have  and 
recover  against  the  said  Yischer  the  costs  of  this  appeal 


WILLIAM  GROW  v.  HIS  CREDITORS. 

BvATWMWKT  OP  LossKs  tif  Insoltvht's  Pctition. —  lo  a  eontest  on  the  srooi^ 
of  frnud  against  an  applicant  for  the  benefit  of  the  Inaolyent  Law.  the  •tat^ 
ment  of  the  applicant  In  hia  petition  aa  to  hla  loasea  la  not  InTOlTed.  If  tbe 
ttatament  of  losaea  ia  Tagne  and  indefinite,  the  proper  eoarae  !■  to  mart  ix 
a  rale  npon  him  to  amend  It. 

CHAiton  OP  PaAUD  nr  Cbsditob's  OpposirtOK  10  iKaoLTSirr's  Discs  \bgi.' 
If  an  objection  la  made  that  the  mattera  charged  aa  fraud  In  a  credltor'i 
written  oppoaltion  te  an  InaolTenfa  dlacharge  do  not  amomit  to  fra«4  tftt 
objection  will  be  overruled  If  any  of  the  chargea  are  sufflcleBt. 

Dbmubbbb  to  Opposition  to  iNSOLYnxT's  Dischabqb. —  An  objeettoa  thit 
mattera  charged  as  fraud  in  a  creditor'a  written  oppoaltion  to  an  tais»lfea(^ 
dlacharge  do  not  amonnt  to  fraud,  la  e^lTalent  ttf  m  demurrer. 

■avAiB  n  BzpacTAircx  wnaiN  Mniiaxo  or  iKaoLJwan  Ii4Ww— If  aa  m^ 
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cant  for  the  benefit  of  the  iniolTent  I41W  holds  an  ofllee  from  which  he  win 
derlTe  future  revenues,  those  revenues  do  not  constitute  an  estate  In  ex- 
pectancy, within  the  meaning  of  the  statatSb  which  the  petlUoner  la  bound 
to  assign  to  his  creditors. 

AZiUBOATioif  OF  Fbaud  IK  OpposiTXOir  TO  iMSOLvsMVa  DiscHAROB. —  Att  alle- 
gation. In  an  opposition  to  an  insolvent's  discharge,  that  the  petitioner  holds 
the  offloe  of  County  Treasurer,  from  which  he  will  hereafter  receive  a  large 
amount  of  money,  and  that  he  has  fraudulently  concealed  such  fact  from  his 
creditors,  does  not  amount  to  an  allegation  of  fraud. 

Oamblbbs  *  BnnruBO  to  BBOBrxT  ov  In soLVKfT  IM.W. —  Gamblers  are  oiot 
denied  the  benefit  of  the  Insolvent  Act,  and  their  application  therefor  can- 
not be  defeated  on  that  ground. 

Chabgb  or  Fbaud  in  Offosition  to  Insolvsnt's  Dischabob.— An  allegatloii 
In  an  opposition  to  an  Insolvent's  dliMbarge  that  he  has  collected  debts  since 
he  filed  his  petition  which  were  due  him,  and  has  failed  to  account  for  the 
money  and  pay  it  over  to  his  assignee,  amounts  to  a  charge  of  fraud.  The 
allegation  ought  to  state  from  whom  the  money  was  received;  tmt  If  not 
objected  to  €•  that  ground,  the  objection  la  waived. 

Appeal  from  the  Oounty  Court  of  Siskiyou  Ciouii^. 

The  petitioner  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

J.  O.  McCidhugh,  for  Appellant.  In  the  -written  opposi- 
tion of  the  creditor  to  the  application  of  the  insolvent  for  the 
benefit  of  the  Act,  the  charges  of  statutory  fraud  must  be 
clearly  enunciated  and  specifically  made — must  be  clearly 
proved,  and  must  be  expressly  and  specifically  found.  {Beste 
V.  His  Creditors,  14  La.  Ann.  616;  Ex  parte  Moffat,  11  Rich. 
[Law]  S.  C.  868.)  And  our  Act  provides  that  the  several 
facts  of  alleged  fraud  must  be  specially  stated,  exactly  as  in 
Louisiana.  (1  HittelPs  Dig.,  Art  3,829.)  And  the  law  fur- 
ther provides  what  acts  shall  be  considered  fraud,  and  who 
shall  be  considered  fraudulent  bankrupts  under  its  provisions. 
(1  Hittell's  Dig.,  Arts.  8,836-40.)  A  general  finding  of 
fraud  is  not  enough,  but  the  fraud  must  be  expressly  found. 
{Moore  v.  Lemon,  2  Speer's  R.,  S.  C.  617.)  The  revenue  to 
be  derived  from  the  oflSoe  of  Treasurer  was  not  an  estate  in 
expectancy.  The  petitioner  could  not  assign  the  office. 
{Flarty  v.  Odium,  8  Dunn.  &  East  T.  R  681 ;  Arhudcle  v. 
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Cowtan,  3  Bos.  k  PuL  821 ;  Parry  y.  Jones,  87  Eng.  L.  ft  E. 
413.) 

E.  Steele,  for  Oontestant.  Estates  in  expectancy  are  of  two 
kinds  —  one  created  by  the  act  of  the  parties,  called  a  re- 
mainder; the  other  by  act  of  law,  called  a  reversion.  If  the 
petitioner  had  any  money  in  his  hands  as  Treasurer,  the  per- 
centage he  would  receive  on  it  as  Treasurer  was,  at  least,  if  not 
an  expectancy,  a  contract  whereby  money  might  thereafter 
become  payable. 


By  the  Court,  SAimsaaov^  J.t 

This  is  a  proceeding  under  the  provisions  of  the  statute  for 
the  relief  of  insolvent  debtors  and  protection  of  creditors.  One 
of  the  creditors  opposed  and  contested  the  discharge  upon  the 
ground  of  fraud.  The  charges  of  fraud  were  submitted  to  a 
jury,  who  returned  a  verdict  of  guilty  against  the  petitioner. 
A  new  trial  was  applied  for,  but  denied. 

Three  points  were  made  upon  the  motion  for  a  new  trial: 

1.  That  the  verdict  is  contrary  to  the  evidence. 

3.  That  the  Court  erred  in  refusing  to  instruct  the  jury  that 
the  fees  and  emoluments  of  the  office  of  County  Treasnrer  —  of 
which  the  petitioner  was  the  incumbent  at  the  time  these  pro- 
ceedings were  commenced  —  which  had  or  were  to  accrue  to 
the  petitioner  subsequent  to  the  filing  of  his  petition,  did  not 
eonstitute  an  estate  in  expectancy  within  the  meaning  of  the 
statute,  and  therefore  need  not  be  assigned  by  petitioner. 

3.  That  the  Court  erred,  in  admitting  irrelevant  testimony. 

In  addition  to  the  foregoing,  a  fourth  point  is  now  made,  to 
the  effect  that  the  matters  charged  as  fraud,  if  taken  as  con- 
fessed, do  not  amount  to  fraud  within  the  mAawit^g  of  the 
statuta 

This  point  it  equivalent  to  a  general  demurrer,  and  must  be 
overruled  if  any  of  the  charges  are  sufficienL  The  objection 
in  writing  of  tiie  oreditor  to  liie  difldiarge  of  the  petitioner 
starts  out  with  averring  that  the  schedule  of  loies  is  vagus 
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and  indefinite.  Admitting  this  to  be  so,  it  has  nothing  to  do 
with  this  contest.  A  Contest  of  this  character  brings  out  the 
acts  of  the  petitioner  in  relation  to  his  estate,  and  brings 
before  the  jury  the  schedule  of  his  assets  and  not  of  his  losses. 
If  a  more  complete  and  definite  schedule  of  the  insolvent's 
losses  can  be  required  for  any  purpose,  the  proper  course 
would  be  to  move  the  Court  for  a  rule  upon  him  to  amend  it, 
so  far  as  he  may  be  able  to  do  so,  in  the  respects  whereof 
complaint  is  made.  But  be  that  as  it  may,  it  is  clear  that 
8uch  objections  only  present  a  legal  question,  and  are  not 
involved  in  the  matters  with  which  the  jury  have  to  deal. 

The  contestant  next  alleges  that  the  petitioner  holds  the 
office  of  Coun^  Treasurer,  whidi  yields  or  will  yield  him  an 
income  of  about  two  thousand  five  hundred  dollars  per  annum 
during  his  term  of  office,  and  that  prior  to  the  filing  of  his 
petition  he  had  been  in  possession  of  the  office  for  nearly  two 
months,  and  had  received  in  fees  therefrom  the  sum  of  one 
hundred  and  eighty  dollars.  That  the  petitioner  has  fraudu- 
lently concealed  the  fact  that  he  is  such  Treasurer,  and  that 
he  has  and  will  hereafter  receive  a  large  amount  of  money 
from  his  office,  with  the  intention  of  keeping  the  same  from 
his  creditors,  etc.  If  this  be  true,  it  certainly  does  not  reflect 
much  credit  upon  the  intelligence  and  sagacity  of  his  creditors 
and  constituents.  In  view  of  the  fact  that  he  was  chosen  for 
that  position  by  the  people  of  his  county  at  a  general  election 
held  for  that  purpose  in  part,  and  of  the  fact  that  his  election 
must  have  been  a  matter  of  notoriety  and  of  record  in  the 
public  archives  of  the  county,  one  would  suppose  that  he 
would  find  it  exceedingly  difficult  to  conceal  the  fact  from  his 
creditor^,  if  inclined  to  do  so.  We  think  we  may  safely  ven- 
ture the  statement,  upon  the  face  of  the  papers,  that  the  peti- 
tioner never  undertook  to  conceal  from  his  creditors  the  fact 
that  he  held  the  office  in  question  or  that  he  was  in  receipt  of 
its  emoluments. 

The  foregoing  is  all  that  is  ccmtained  in  the  written  charges 
of  the  contestant  as  first  filed.  It  is  very  clear  that  so  far  no 
fraud  was  alleged.    The  charge  was  undoubtedly  made  under 
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the  impression  that  the  future  revenues  of  the  office  might 
constitute  an  estate  in  expectancy,  within  the  meaning  of  the 
statute,  which  the  petitioner  would  therefore  be  bound  to 
assign  to  his  creditors  before  he  could  obtain  his  discharge. 
That  such  is  the  law  is  not  now  pretended,  however  strenu- 
ously it  may  have  been  contended  that  it  was  in  the  Court 
below. 

Subsequently  the  contestant  filed  a  further  charge,  in  which 
he  alleges  that  the  petitioner  has  collected,  since  he  filed  his 
petition,  two  debts  which  were  due  him,  amounting  in  the 
aggregate  to  the  sum  of  four  hundred  and  seventy  dollars  and 
sixty-nine  cents,  and  that  he  has  failed  to  account  for  the 
same  and  to  pay  it  over  to  his  assignee.  It  is  also  alleged 
that  petitioner  has,  in  times  past,  been  addicted  to  the  vice  of 
gambling,  and  that  his  inability  to  pay  his  debts  has  been 
caused,  in  a  great  measure,  by  his  losses  in  tiiat  way.  How- 
ever pernicious  the  habit  of  gambling  may  be,  we  are  not 
aware  that  it  has  ever  been  esteemed  a  legal  fraud  upon  credi- 
tors. Men  do  not  gamble  for  the  purpose  of  losing  their 
money  with  intent  to  defraud  their  creditors.  On  the  con- 
trary, it  is  the  generally  received  opinion  that  ihey  gamble  for 
the  purpose  and  with  the  deliberate  intent  to  win  and  appro- 
priate to  their  own  use  the  money  of  their  antagonists.  So 
far,  therefore,  as  the  intent  with  which  the  act  is  done  is  con- 
cerned, it  looks  to  the  advantage  of  the  creditor  rather  than 
his  prejudice.  It  is  sufficient,  however,  to  say  that  gamblers 
are  not  denied  the  benefits  of  the  Insolvent  Act,  and  that  their 
application  therefor  cannot  be  defeated  upon  that  ground. 

The  only  issue  made  relates  to  the  collection  of  debts  by 
the  petitioner  since  the  filing  of  his  petition,  and  his  failure  to 
pay  the  money  to  his  assignee.  Whether  this  was  true  or  not 
was  the  sole  question  for  the  jury  to  answer,  and  the  testimony 
should  have  been  confined  to  those  allegations.  It  is  true 
that  the  allegations  ought  to  show  from  whom  the  money  wai 
colle(!ted,  but  no  objection  was  taken  upon  that  ground  in  the 
Court  below,  and  it  must  now  be  regarded  as  waived.  But  i; 
is  not  pretended  that  there  was  any  evidence  introduced  in 
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support  of  this  charge.    This  disposes  of  the  case  and  renders 
it  unnecessary  to  consider  the  other  points. 

A  new  trial  is  granted.  If  it  takes  place,  the  Conrt  below 
ifi  advised  to  confine  it  to  the  question  whether  the  petitioner 
has  collected  the  debts  referred  to  and  failed  to  pay  over  the 
money  to  his  assignee. 


DAVID   CALDERWOOD,   Aim   ELIZABETH   OAIDEB- 
WOOD,  HIS  WiF»  V.  HENRY  PYSER 

HuaBAMD  AMD  Wm  AM  Oo-PLAXNTim. —  The  wife  mtLf  Join  with  her  hoe* 
hand  u  co-plaintiff  In  an  action  to  recover  poeeendon  of  her  aeparate  estate, 
hot  la  not  required  to  do  ao.    She  may  aae  alone. 

▲BATSMaNT  ov  AcTioif. —  An  actlott  hronght  In  the  Joint  namea  ef  hasband 
and  wife  to  recorer  the  wlfe'a  aeparate  estate,  does  not  abate  In  conaeqaence 
of  a  dlrorce  and  the  subaeqnent  marriage  of  the  wife  with  another  man 
after  the  commencement  of  the  action. 

PABVxas  Plmmtivf. —  If,  pending  an  action  bronght  fca  the  Joint  namea  of 
hnaband  and  wife  to  recover  the  wlfe'a  separate  estate,  the  plaintiffs  are 
divorced,  the  action  maj  be  proseeuted  to  a  Judgment  in  the  names  of  the 
same  plalntlfle,  there  being  no  Objection  taken  to  the  Joinder  of  the  plalntiOi 
by  a  sQpplemMtaJ  answer. 

WAivaa  OF  Mia70iin>BB  of  Pabtibb. —  The  ebjectloii.  If  it  be  one,  that  there 
Is  a  misjoinder  of  parties  plaintiff,  owing  to  mattera  which  have  occurred 
pending  the  action,  most  be  taken  bf  a  supplemental  answer,  or  It  Is  waived. 

Annai  ov  Wnn  or  BBsnmTxoird — If  neither  the  tenant  nor  hla  landlord 
are  parties  to  an  aetSon  of  ejectment,  and  the  landlord  was  In  possession 
when  the  snlt  waa  commenced,  bat  subsequently  leased  to  the  tenant,  the 
tMiant  cannot  rightfully  be  removed  by  a  writ  .of  restitatloB  issued  In  sneb 
aetlon. 

Casa  AvfinMan.—  WaU$on  v.  Dowlk^Q*  2d  CaL  125,  affirmed. 

Wkht  TtofAMT  CAiTKOT  Dbstsot  HI8  Tbnanct. —  TIm  tenant  cannot,  l^  aub- 
mlttlnff  to  being  wrongfully  turned  out  of  possession  under  a  writ  which  did 
not  run  against  him,  and  then  attorning  to  the  plaintiff  tn  the  writ,  prevent 
his  first  landlord  from  recovering  possession  against  him  for  non-payment  of 
rent 

Rannm's  Rxpobt,  aho  Judomsiit  THnaoir. —  If  a  referee  reports  the  facta 
upon  all  the  lasues,  but  draws  an  erroneous  eonclusloB  of  law  from  the  facte 
found,  and  alao  reporta  a  Judgment  In  accordance  with  his  conclusions  of 
taw,  the  Oourt,  before  a  Judgment  is  entered,  may  est  aside  the  conclusions 
of  law,  and  direct  a  proper  Judgment  to  be  entered. 

Appbal  from  the  County  Court,  City  and  County  of  San 
Francisco. 

This  action  was  brought  in  a  Justice's  Court  to  remove 
Pyser  for  holding  over  after  rent  fell  due,  and  was  afterwards 
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appealed  to  the  Ciotuity  Court  E.  Brooks  Iiad  previouEh 
recovered  a  judgment  against  Ross  et  al.  for  the  possession  of 
the  premises.  When  the  suit  of  Brooks  v.  Boss  was  com- 
mencedy  Calderwood  and  wife  were  in  possession  of  the  prem- 
ises,  but  before  it  terminated  plaintiff  Elizabetti  leased  to 
Pyser,  who  went  into  possession  as  her  tenant.  Pyser  was 
turned  out  by  a  writ  of  restitution  issued  on  the  judgment  of 
Brooks  ▼.  Bossj  and  immediately  went  into  possession  again 
as  the  tenant  of  Brooks.  After  this  he  refused  to  pay  rent  to 
the  plaintiff  Elizabeth.  The  defendant  appealed  from  an  order 
granting  a  new  triaL 

The  other  facts  are  stated  in  the  opinion  of  the  Cooit. 

E.  A.  Lawrence,  for  Appellant.  The  judgment  rendered 
by  the  referee  in  the  case  was  proper,  because  the  suit  had 
abated  by  the  divorce  which  had  been  granted  to  Calderwood 
against  his  wife,  and  also  by  her  intermarriage  with  Douglas. 
{Quackeribush  v.  Leonard,  10  Paige,  131 ;  and  Yon  Marean  and 
Wife  V.  Johnson,  16  Oal.  311.)  Though  Pyser  was  the  tenant 
of  plaintiff,  yet  his  eviction  by  the  writ  in  Brooks  v.  Ross  et 
al.  legally  terminated  their  relations  of  landlord  and  toiant 
(Crabbe  on  Real  Property,  p.  162,  Sec.  202;  Id.,  p.  161,  Sec 
211;  3  Kent's  Com.  464;  Washburn  on  Real  Property,  359.) 
Pyser  being  a  stranger  to  the  tortious  act  of  the  Sheriff  in 
ousting  him,  and  not  being  in  privity  with  him,  will  not  be 
held  liable.    (Kennedy  v.  Earner,  19  Oal.  387.) 

P.  O.  Buchan,  for  Respondents.  The  referee  erred  in  Ae 
conclusion  of  law  he  came  to  from  the  facts  found  by  him  ^t 
the  suit  had  abated.  There  was  no  such  issue  to  be  tried  — 
no  plea  puis  darrein  —  and  no  suggestion  of  the  facts  on  the 
record.  (Lewis  v.  Johns,  24  Cal.  101.)  The  statute  <rf  this 
State  has  entirely  changed  the  common  law  as  it  prevails  in 
England  and  most  of  the  Eastern  States.  There  a  feme 
covert  can  never  sue  alone.  She  is  in  that  respect  as  a  minor, 
and  when  she  commences  suit  while  a  feme  covert,  and  dnriii^ 
the  pendency  marries,  the  suit  abates  till  her  husband  k 
joined.    But  in  this  State  the  rules  of  the  oonunon  law  hxre 
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in  that  respect  no  application  whatever.  Onr  statute  in  refer- 
ence to  suits  hy  married  women  provides,  (Pr.  Act,  Sec,  7,) 
that  when  the  suit  ooncems  her  separate  property  she  may 
Bue  alone.  (Snyder  ▼.  Webb,  3  CaL  87 ;  OiUman  v.  Searmell, 
7  CaL  458;  Pr.  Act,  Sec.  16.)  This  is  not  a  case  where  a 
tenant  was  evicted  by  a  paramount  title^  which  idone  eould 
discbarge  him  irom  the  payment  of  zenL 

By  the  Court^  Sawyer,  J. : 

Much  of  the  argument  of  appellant  relates  to  points  in  no 
way  arising  on  this  record.  The  appeal  is  from  an  order 
granting  a  new  trial. 

The  action  is  to  recover  the  possession  of  land  leased  to  the 
defendant  by  plaintiff,  Elizabeth  Calderwood,  who  was,  at  the 
time  of  the  institution  of  the  suit^  the  wife  of  the  other  plain- 
tiff, David  Calderwood.  The  action  concerns  the  separate 
property  of  the  wife,  and  she  was  authorized  by  section  seven 
of  the  Practice  Act  to  sue  alone,  or  join  with  her  husband. 
Husband  and  wife  joined  in  the  action,  as  they  properly 
might,  but  were  not  required  to  do.  The  action  was  tried  by 
a  referee,  who  found  the  issues  raised  by  the  pleadings  in 
favor  of  plaintiffs.  But  the  referee  went  outside  of  the  issues, 
and  found  the  further  fact,  that,  since  the  conmiencement 
of  the  suit^  the  plaintiffs,  Calderwood  and  wife^  had  been 
divorced ;  and  that  plaintiff,  Elizabeth  Calderwood,  subse- 
quent to  the  divorce,  had  married  one  Douglas.  He  there- 
upon concluded  that  the  suit  had  abated  by  the  divorce,  and 
could  not  be  prosecuted  without  reviving  it  by  leave  of  the 
Court  in  the  names  of  Douglas  and  wife.  On  the  ground  that 
there  had  been  no  revivor,  the  referee  reported  a  judgment 
dismissing  the  suit.  The  Court  was  of  opinion  that  the 
referee  erred  and  granted  a  new  trial. 

The  action  did  not  abate  in  consequence  of  the  divorce 
The  parties  appear  to  have  survived  the  divorce,  and  the  cause 
of  action  survived.     There  was  a  cause  of  action  when  the 
suit  was  eommencedy  and  it  was  properly  brought  in  the  name 
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of  both  husband  and  wife.  The  wife  was  the  par^  interested, 
as  the  action  concerned  her  separate  estate^  and  the  husband 
was  joined,  not  because  he  owned  the  pn^erty,  bat  because 
of  his  relation  to  the  other  plaintiff.  Hia  relation  oeaaed  bj 
the  divorce,  but  the  right  of  action  continued  in  the  wife^ 
where  it  was  before.  But  suppose  the  interest  in  the  action 
terminated  as  to  the  husband  upon  the  entry  of  the  judgment 
for  divorce,  there  was  still  the  same  cause  of  action  in  favor  of 
the  wife,  the  real  party  in  interest,  which  she  was  entitled  to 
prosecute  in  her  own  name,  without  joining  the  par^  whom 
she  afterwards  married,  and  the  most  that  can  be  said  is,  that 
there  was  a  misjoinder  of  parties  plaintiff  from  that  time  tcft- 
ward.  The  objection  of  misjoinder  must  be  taken  either  hj 
demurrer,  when  it  appears  on  the  face  of  the  complaint,  or  by 
answer,  or  the  objection  is  waived.  Here  there  was  no  mis- 
joinder when  the  suit  was  commenced.  There  was  then  a 
right  to  recover  in  the  names  of  both  plaintiffs  jointly.  This 
defense  was  new  matter  which  arose  after  answer  £Qed,  and  if 
defendant  desired  to  take  the  objection,  it  should  have  been 
set  up  in  a  supplemental  answer  in  the  nature  of  a  plea  puU 
darrein  continiumce.  {McMvrm  v.  O^Connor,  27  CaL  846; 
Moss  V.  Shear y  30  CaL  467.)  And  as  it  is  mere  dilatory  matr 
ter,  it  should  have  been  promptly  set  up  when  discovered.  It 
was  not  set  up  in  time,  and  the  objection,  if  it  be  one,  is  waived. 
There  is  no  issue  which  authorized  the  referee  to  investigate 
these  matters.  But  if  the  interest  or  relation  which  rendered 
David  Calderwood  a  proper  party  may  be  r^;arded  as  trans- 
ferred to  his  successor,  we  see  no  objection  under  section 
sixteen  of  the  Practice  Act  to  continuing  the  action  in  the  name 
of  the  original  parties,  if  the  plaintiff  and  her  present  husband 
are  satisfied  to  so  proceed.  They  are  the  parties  to  be  affected. 
It  can  be  a  matter  of  no  consequence  to  the  defendant  whether 
a  recovery  is  had  in  the  name  of  Elizabeth  and  her  former,  or 
her  present  husband.  We  think  the  referee  erred  in  his  con- 
clusions of  law. 

Upon  the  facts  found  upon  the  issues  made  by  the  pleadingi 
the  plaintiffs  were  entitled  to  judgment 
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l?jser  was  not  evicted  by  any  legal  process  that  affected 
Kim.     The  Calderwoods  were  found  to  be  in  possession  at  the 
time  of  the  commencement  of  the  suit  of  Brooks  v.  Boss  et  dl,, 
and  neither  David  nor  Elizabeth  Calderwood,  nor  defendant 
^va8  a  parly  to  the  suit    Nothing  was  determined  as  against 
tbftniy  and  the  ejection  of  Pyser  under  the  process  in  the  suit 
was   a  naked   trespass.    Upon  a  proper  application   to  the 
Court   his  possession   would   have   been  protected,   or   after 
having   been    dispossessed    his  possession    would   have   been 
restored.    (Wattson  v.  Bowling,  26  CaL  125.)    We  see  no 
good  reason  why  the  County  Court  might  not  have  set.  aside 
the  conclusions  of  law  reported  by  the  referee  upon  the  plain* 
tiff's  motion  for  judgment,  and  directed  the  proper  judgment 
to  be  entered  upon  the  facts  found.    The  error  of  the  referee 
was  one  based  upon  the  facts  found — it  was  in  l^al  oondu- 
sions  drawn  from  the  facts.    It  was  not  an  error  that  vitiated 
or  in  any  manner  affected  any  finding  of  f act^  and  there  was, 
consequently, -no  occasion  to  re-examine  the  evidence  or  deter- 
mine the  facts  anew.     The  referee  had  made  his  report,  but 
no  judgment  had  been  entered  upon  it,  and  it  was  still  under 
ihe  control  of  the  Court    The  case  of  Levy  v.  Oettieson,  27 
Cal.  686,  cited  by  the  Judge  in  deciding  the  motion  for  judg- 
ment on  the  findings  reported,  had  reference  to  a  re-examina- 
tion of  the  evidence,  and  to  rulings  upon  points  of  law  in  the 
progress  of  the  trial  which  might  affect  the  verdict  or  finding 
of  facts.    Where  a  referee  finds  the  facts  upon  all  the  issues, 
draws  an  erroneous  conclusion  of  law  from  the  facts  found, 
and  reports  a  judgment  in  accordance  with  such  conclusion, 
before  judgment  entered  and  while  the  report  is  still  under 
the  control  of  the  Court,  we  can  perceive  no  objection  to  the 
Court's  setting  aside  the  erroneous  oondnsion,  and  directing 
the  proper  judgment  to  be  entered.     That  is  precisely  what 
this  Court  would  do  on  appeal  from  the  judgment  entered  on 
such  erroneous  conclusion.     The  Court  does  not  lose  all  con- 
trol over  the  proceeding  before  the  adjournment  of  the  term^ 
from  the  mere  fact  that  the  referee  is  directed  to  report  t 
vob  xxzi.— at 
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judgment  as  weD  as  findings  of  fact  The  Oonrt,  however, 
under  an  erroneouB  impression  aa  to  the  application  of  the 
principle  of  the  case  cited,  thought  otherwise,  and  directed 
the  judgment  to  be  entered,  and,  on  application  of  plaintiffs, 
afterwards  granted  a  new  trial  on  the  ground  indicated. 

The  statement  is  very  inartificially  drawn,  and  all  of  the 
papers  filed  on  the  part  of  the  plaintiffs  are  far  from  heing 
precedents  to  be  followed;  yet  we  think  th«  question  sought 
to  be  raised  by  the  plaintiffs  is  substantially  presented 

Order  granting  new  trial  affirmed. 


JOHN  H.  HOLMAN  v.  JOHN  a  TAYLOR 

JosiBDicnoit  OF  DiRBicT  C0UBT8. —  The  Dlstrlet  Onirti  luiTe  jurisAkOM 
^f  actions  to  recover  one  half  the  Talne  of  a  partition  fence,  altbongii  ttae 
amount  sought  to  he  recovered  la  leaa  than  three  hundred  doUara.  Bach 
actions  Involve  the  title  of  the  parties  to  their  reapectlTe  landa. 

IMM. — Section  six  of  Article  YI  of  the  Constitution  gives  the  District 
Courts  jurisdiction  of  all  aetiona  In  which  the  title  or  posaeasioa  of  ntl 
property  la  an  lasuable  fact  in  the  case,  upon  which  the  plaintiff  reUea  fsr  t 
recovery,  or  the  defendant  for  a  defense.  It  Is  not  neceasary  that  the  title 
or  possession  ba  pat  In  Isane^  hat  one  or  the  other  most  be  aa  iaaoable  fact 
necessary  to  be  averred  In  the  pleadings. 

IDIM. —  District  Courts  have  juriadlctlon  of  all  actlooa  to  recover  daaiagsi  fer 
trespass  upon  landa,  regardless  of  the  amoont  of  damages  claimed. 

The  writ  of  certiorari  was  sued  ont  of  the  Supreme  Oomt 

The  other  facts  are  stated  in  the  opinion  of  the  Oonrt 

W.  Ross,  for  the  Writ,  argued  that  the  Court  had  no  juris- 
diction of  the  subject  of  the  action,  because  it  was  an  action 
at  law,  and  the  plaintiff  claimed  less  than  three  hundred  dol- 
lars. 

Laiimer  A  McCulhugh,  against  the  Writ,  argued  that  the 
foundation  of  the  action  was  the  ownership  of  land,  and  that 
the  action  therefore  necessarily  involved  the  ovmnvhip.  It 
was  necessary  for  the  plaintiff  to  aver  in  hia  complaint  that  he 
owned  the  land  on  one  side  of  the  fence,     li  the  defendint 
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admitted  title,  the  admission  only  superseded  the  necessity  of  • 
tlie  plaintiff  proving  the  allegation.     The  effect  was  the  sune 

the  title  was  established  bj  the  admission  of  defendant,  and 

tliat  fact  mnst  be  found  before  the  Court  could  give  judgment 
for  plaintiff.    He  must  be  the  owner  to  entitle  him  to  recover. 

By  the  Court,  Rhodes,  J. : 

The  complaint,  which  was  filed  in  the  District  Court,  al- 
leges that  the  plaintiff  is  the  owner  and  in  possession  of  a 
certain  tract  of  land,  inclosed  by  a  fence  erected  by  him  on 
the  boundary  line  of  the  land;  that  the  defendant  is  the  owner 
of  an  adjoining  tract,  on  which  he  has  made  an  inelosure, 
of  which  the  plaintiff's  fence  constitutes  one  part,  serving  as 
a  partition  fence  between  the  two  tracts;  that  one  half  of  the 
partition  fence  is  of  the  value  of  two  hundred  dollars,  and 
that  the  defendant  has  not  paid  said  sum,  or  any  part  thereof, 
etc.  The  defendant's  demurrer  on  the  ground  that  the  Court 
had  no  jurisdiction  of  the  subject  of  the  action  being  over- 
ruled, he  answered,  and  judgment  having  been  rendered  for  the 
plaintiff,,  the  defendant  has  sued  out  a  writ  of  certiorari. 

The  only  point  presented  in  support  of  the  writ  is  that^ 
under  section  six,  Article  YI,  of  the  Constitution,  the  Court 
has  no  jurisdiction  of  the  action.  The  language  of  the  section 
appUcable  to  the  case  is:  '^The  District  Courts  shall  have 
origiiial  jurisdiction  *  *  *  in  all  oases  at  law  which 
involve  the  title  or  possession  of  real  property."  »  ♦  * 
This  provision  was  incorporated  into  the  Constitution  by  the 
amendments  adopted  in  1862,  there  being  no  similar  or  analo- 
gous provision  in  the  Constitution  before  that  time.  This, 
language  is  not  employed  in  the  Constitution  of  any  othepr 
State  in  describing  the  subject  matter  of  jurisdiction  conferred 
on  the  Courts,  and  consequently  no  aid  in  the  interpretation 
of  the  peculiar  language  of  ours  can  be  derived  from  the  con- 
struction  given  to  the  provisions  of  other  Constitutions. 

It  is  difficult  to  define  with  precision  the  word  "involve'' 
as  it  is  employed  in  that  section.    Its  primary  signifioatiaii  is 
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to  '^roU  up  or  envelop/^  and  it  also  means  '^to  ODmprisey  to 
oontain,  to  indude  by  rational  or  logical  oonstmction/'  bat 
none  of  tlieae  express  the  precise  idea,  and  its  exact  synoDjm 
may  not  be  found  in  a  single  word.  The  idea  intended  to  be 
embodied  in  the  phrase  "  cases  at  law  whidi  involve  the  title 
or  possession  of  real  property '*  may  be  expressed  by  the  part- 
phrase:  ^^  oases  at  law  in  which  the  title  or  possession  of  real 
property  is  a  material  fact  in  the  case,  upon  which  the  plaintiff 
relies  for  a  reooyery  or  the  defendant  for  a  defense.''  When 
the  title  or  claim  of  title,  the  possession  or  right  of  posaessioii, 
of  real  proper^,  or  any  right  growing  out  of  or  dependent  upon 
either,  is  allq^  in  the  pleadings  as  an  issuable  f  aot^  the  case 
is  within  the  meaning  of  the  constitutional  provision* 

Aj0ti<ms  to  recover  the  title  or  possession  of  real  property 
are  clearly  included  within  that  clause,  and  it  comprehends 
also  actions  that  are  not  brought  with  that  object,  but  to 
obtain  redress  for  an  injury  to  the  title  or  possession,  or  in  the 
assertion  of  a  right  or  claim  directly  springing  therefrom. 
The  action  of  trespass  upon  lands  involves  the  possession  of 
the  lands,  for  the  right  of  recovery  depends  upon  the  fact  of 
possession  and  the  right  to  the  possession,  as  against  the 
defendant  The  action,  it  is  true,  is  brought  for  the  reeovery 
of  damages,  but  the  damages  are  those  arising  from  injuries  to 
the  plaintiff's  possession;  and  if  it  does  not  appear  that  he 
was  in  possessicm  when  the  alleged  injury  was  onnmitted, 
and  was  then  entitled  to  the  possession,  (if  the  defendant 
pleads  liherum  tenementam,)  the  action  will  fail  The  elause 
cannot  be  limited  to  cases  in  which  the  title  or  possession  is 
in  issue,  for  either  the  title  or  possession  may  be  involved  in 
the  action,  and  the  defendant  may  not  take  issue  upon  the 
allegation  setting  it  up.  The  defendant  in  the  action  of  eject- 
ment may  not  controvert  the  plaintiff's  allegations  of  title  or 
right  of  possession,  but  may  rest  his  defense  upon  the  denial 
of  the  alleged  ouster  and  damages,  or  the  damages  alone;  and 
still  the  case  would  involve  the  possession  of  real  property. 
The  fact  or  one  of  the  facts  upon  whidi  the  right  of  recovery 
depends,  may  not  be  in  issue^  though  issue  might  have  been 
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-taken  upon  it,  yet  the  fact  ia  involved  in  the  action.  Wliere 
tdtle  or  posseasion  of  real  property  is  merely  a  fact  in  contro- 
versy —  where  it  is  incidentally  brought  into  the  action,  or  is 
only  collaterally  in  question — it  cannot  be  said  that  the  case 
involves  the  tide  or  possession,  within  the  meaning  of  that 
danse  of  the  Constitution. 

In  the  case  at  bar  title  is  not  a  matter  merely  incidentally 
or  collaterally  connected  with  the  subject  matter  of  litigation, 
l>tit  it  forms  the  very  basis  of  it»  The  plaintiflPs  right  of 
recovery  depends  primarily  on  his  title  to  the  lands  upon 
-which  he  erected  the  partition  fence,  and  the  defendant's  lia- 
Inlity  depends  on  his  title  to  the  adjoining  land  on  which  he 
made  an  rndosure.  The  action  is  brought  under  the  amenda- 
tory Act  of  1860,  concerning  lawful  fencesj,  (Stats.  1860,  p. 
141,)  which  provides  that:  '^  Wlien  a  fence  has  been  erected 
by  any  person  on  the  line  of  his  land,  and  the  person  owning 
the  land  adjoining  thereto  shall  make  or  cause  to  be  made  an 
indosure  on  the  opposite  side  of  Back  fence,  so  that  such  fence 
may  answer  the  purpose  of  inclosing  his  ground  also,  such 
person  shall  pay  the  owner  of  such  fence  already  erected  one 
half  the  value  of  ao  much  thereof  as  serves  as  a  partition  fence 
between  them,''  etc  Title  in  each  of  the  parties  to  their 
respective  tracts  of  land  ia  essential  to  a  recovery,  and  ia 
involved  in  the  action  as  fully  in  every  sense  as  is  the  fact  of 
the  erection  of  the  fence  by  either  party.  The  statute  affords 
to  the  owner  of  a  tract  of  land,  who  haa  erected  a  partition 
fence,  a  remedy  for  the  recovery  of  one  half  of  the  value  of 
the  fence  from  the  owner  of  the'  adjoining  tract,  when  the  latter 
makes  it  contribute  in  forming  an  indosure  on  his  land;  and 
although  neither  parly  should  controvert  the  title  of  the  other 
to  his  tract  of  land,  yet  the  fact  that  each  is  so  entitled  must 
be  alleged,  and,  if  controverted,  must  be  proven  and  found  to 
be  true,  or  no  recovery  can  be  had.  Hence  it  appears  that 
the  title  to  real  property  of  eadi  party  was  involved  in  the 
action;  and  that  jurisdiction  of  the  action,  so  far  as  it  depended, 
upon  that  point,  pertained  to  the  Disferiet  Cooitb 

Writ  dismissed. 
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CHARLES  FORBES  v.  MICHAEL  HYDE,  WILLUM 
HUGHES,  Ain>  EZELA  BROOKS. 

JvBiSDicnoN  OF  PxBsoN  BT  AppaiiBANCB  ov  Attokicvt. —  If  9M.  ftttonej  who 
appears  for  a  part  only  of  aereral  defendanti,  aft«rwarda  InadTiwteatlj  fika 
an  aniwer  for  all,  and  when  he  dIseoTers  hla  mlstaka^  «litalna  aa  order 
allowing  him  to  withdraw  hit  antwer  and  aahatitnte  a  new  one  limited  to 
the  defendants  for  whom  he  Intended  to  answer,  the  Conrt  will  aeqnlrt 
Jurisdiction  only  of  those  defendants  for  whom  the  attorney  finally  appears. 

Void  Jodomint. —  A  Judgment  absolutely  Told  upon  Iti  ftoe  nay  be  attaetad 
anywhere,  dlreetly  or  collaterally,  either  by  parties  or  atraaflera. 

Whbn  Judombnt  o»  Supbbiob  Coubt  is  Void. —  Jorlsdlctton  will  gneiallj 
be  presumed  In  the  ease  of  superior  Courts ;  but  If  the  want  of  Jnrlsdtedea 
appears  on  the  face  of  the  record  of  the  Judgment  of  «.  superior  Courts  lbs 
Judgment  Is  Told,  and  It  may  be  attacked  In  a  collateral  proceeding. 

Wrkt  Obdbb  or  Publication  of  Summoits  Bbboksous,  but  not  Void.— 
When  the  affidavit  for  publication  of  summons  presents  some  eTldenee  tvd- 
Ing  to  proTe  each  Jurisdictional  fact,  but  of  a  character  clearly  too  Ineoa- 
eluslTS  to  Justify  an  order  of  publlcatloa,  the  order  Is  erroneous,  and  the 
Judgment  will  be  reyersed  on  appeal ;  but  It  Is  not  Told.  If  there  Is  a  total 
want  of  OTldence  upon  which  to  base  the  order,  the  Judgment  Is.Told.  Is 
the  former  ease  the  Judgment  cannot  be  attacked  collaterally,  bat  only  ea 
appeal. 

TiXB  or  MAKiNO  ArmkATiT  FOB  Publication  of  Summons. —  Qmmjft  If  aa 
order  for  the  publication  of  summons  Is  based  on  an  alBdaTlt  that  the  de- 
fendant resldea  out  of  the  State,  which  affldaTlt  la  made  four  months  beta* 
the  order  Is  applied  for,  has  the  Judge  Jurisdiction  to  anke  the  order,  aad 
Is  not  the  Judgment  rold? 

Affidavit  fob  Publication  of  Summons-  must  show  Gausb  of  Acnmi.— 
The  ezlstenee  of  a  eanae  of  aetlm  against  the  defendant  la  a  jnrladletloBa] 
fact  which  must  be  made  to  api»ear  before  an  order  for  pnbllcatlOB  of 
summons  can  be  made,  and  if  it  does  not  appear  by  the  affldarlt,  the  order 
Is  yoid. 

Facts  m>  bb  stated  in  Affidatit  fob  Publication  of  SuxiioNa — Vuts 
ahould  be  set  out  In  an  aflldaTlt  for  an  order-  to  publish  sunmioiis,  and  not 
a  general  expression  of  opinion  or  belief  that  an  ultimate  Jurisdictional  fhet 
exists,  without  the  probative  facts  upon  which  such  opinion  or  belief  le 
founded. 

AFFIDAVIT    MUST    SHOW    CAUSB    OF    ACTION    A0AIK8T    DimniANT. —  Att    affidavit 

to  obtain  an  order  for  publication  of  summons,  which  states  that  the  de- 
ponent **  has  a  good  cause  of  action  In  this  suit  against  the  said  defendant, 
and  that  he  Is  a  proper  party  defendant  thereto,  as  he  verily  believes,**  does 
not  state  any  ftiet  tending  to  show  a  cause  of  action,  and  an  order  aad  pvb- 
•  lleatlon  based  on  It  are  V0I4. 
Construction  of  Statutbs. —  Statutes  for  acquiring  Jurladlctlon  ef  the  persos 
by  publication  of  sommons  SMUt  be  strictly  conatmed. 

Appbai.  from  the  District  Goart>  ilfteontb  Jadiotal  Di9* 
tricty  City  and  County  of  San  Frandsco.  . 


\ 
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▲fgomtat  tor  AiiiMllant. 

Ejectment  to  recover  pofisesaion  of  a  lot  at  the  oomer  of 
ICiasion  and  Bidlej  streets^  City  of  San  Frandsco.  In  Octo- 
ber, 1854,  Jolin  Baxter  was  in  possession  of  the  demanded 
premises,  and  on  the  seventh  day  of  that  month  quitclaimed 
the  same  to  Thomas  Harris.  Harris,  on  the  30th  of  December 
f ollo^ingi  executed  to  Marriott  &  Wheeler  a  mortgage  on  the 
same  premises,  which  was  affcerwarda  assigned  to  B.  S.  Brooks. 
The  plaintiff  was  the  purchaser  at  Sheriff's  sale,  made  under  a 
judgment  foreclosing  this  mortgage,  in  which  foreclosure  suit 
the  summons  was  published  as  recited  in  the  opinion  of  the 
Court  Defendant^  Hyde,  also  claimed  title  derived  from 
Baxter.  The  other  defendants  entered  under  Hyde.  Plaintiff 
recovered  judgment  in  the  Oourt  below,  and  defendants 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Porter  cfi  Holladay,  for  AppeUants.  As  a  basis  for  a  valid 
order  of  publication  of  sunmi<m8,  when  the  defendant  resides 
out  of  the  State,  the  affidavits  must  state  by  direct  and  posi- 
tive averment,  the  facts  showing  that  at  the  time  the  defendant 
resides  out  of  the  State;  and  they  must  show,  by  like  direct 
and  positive  averment,  facts  to  support  the  legal  conclusion 
that  the  plaintiff  has  a  good  cause  of  action  in  the  particular 
suit  which  the  defendant  is  to  be  summoned  to  answer. 
(McMinn  v,  Whelan,  27  Cal.  307;  26  Cal.  149.)  The  affiant 
stated  in  his  affidavit  his  legal  opinion  that  he  had  '^  a  good 
cause  of  action  in  this  suit  against  the  said  defendant,  and  that 
he  is  a  necessary  and  proper  party  deiendant  thereto."  But 
who  made  this  mortgage  —  did  Thomas  Harris  ?  The  affidavit 
is  silent  The  affidavit  does  not  allege  even  the  facts,  except 
by  description,  that  Thomas  Harris  w!as  a  defendant.  It  does 
not  state  that  he  was  either  a  mortgagor,  or  a  subsequent  pur- 
chaser or  encumbrancer.  Ko  allusion  is  made  to  the  facts 
stated  in  the  complaint,  in  connection  with  the  affidavit  If 
the  law  requiring  an  affidavit  is  not  vain,  it  must  mean  that 
the  affidavit  must  contain  direct  avermoits  of  essential  facts, 
as  distinct  from  descriptions,  recitals,  and  legal  conclusions. 
When  jurisdiction  is  sought  to  be  acquired  over  a  defendant 
Who  lives  out  of  the  State,  by  publicaticn  of  summoofl,  the 
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affidavits  should  dhow  that  fact  to  exist  when  tiie  order  is 
made.  If  the  affidavits  show  that  Harris  lived  out  of  the  State 
on  the  Ist  of  December,  1863,  they  cannot  be  said  to  prorc 
his  non-residence  on  the  22d  of  March,  1864^ 

B.  8.  Brooks,  for  Respondent  District  Oonrts  are  soperior 
Coarti9  of  general  jurisdiction,  and  their  jurisdicticm  is  pre- 
sumed until  the  contrary  is  shown.  (CoU  v.  HaU,  S  Hill, 
627 ;  People  v.  Nevins,  1  Hill,  168.)  The  objection  made  to 
the  affidavit  upon  which  the  order  of  publication  was  founded 
is  that  it  is  defective  in  not  stating  facts  suiEeient  The 
plaintiff  in  Brooke  v.  Harris  et  al.  being  a  counsellor  at  law, 
was  not  required  to  swear  to  the  advice  of  counsel,  and  it  was 
sufficient  for  him  to  state  in  his  affidavit  that  he  had  a  good 
cause  of  action  against  defendant,  Harris,  and  that  he  was  a 
necessary  party.  There  is  an  entire  difference  between  an 
affidavit  which  contains  some  evidence  and  one  wfaidi  contains 
no  evidence  at  all.  In  the  former  case  the  action  of  the  Judge 
in  making  the  order  is  an  exercise  of  judgment.  A  total  want 
of  jurisdiction  may  be  taken  advantage  of  at  any  time,  but  llie 
regularity  of  jurisdictional  steps  cannot  {Hart  v.  Seixtis,  91 
Wend.  45 ;  Rex  v.  Peckham,  Garth.  406.)  If  an  order  of  pub- 
lication states  the  ultimate  jurisdictional  facts,  the  intendment 
of  law  is  that  the  Court  had  before  it  evidence  from  which  it 
found  those  facts.  I  do  not  understand  the  Court  as  holding 
in  Rickeison  v.  Richardson,  26  CaL  133,  that  it  is  necessary  in 
an  affidavit  for  the  affiant  to  detail  the  circumstances  of  his 
cause  of  action.  The  affidavit  in  Brooks  v.  Harris  had  a  legal 
tendency  to  prove  that  plaintiff  had  a  cause  of  action,  and  that 
was  sufficient  to  give  the  Court  jurisdiction.  {Staples  ▼•  Fmr- 
child,  6  Comstock,  46.) 


By  the  Court,  Sawtsb,  J.: 

The  plaintiff's  title  to  the  land  in  oonti'overay  is  derived 
dirough  a  judgment  in  favor  of  B.  S.  Brooka,  foredoaing  a 
mortgage  executed  by  one  Harris,  and  a  Sheriffs  sale  and  dead 


Oct,  1866.]  FoBBBS  V.  Hydb.  845 

•"  '        ■  ■  "Uj    I      ■■■...       ■ 

Oi^lnlon  of  the  C<rart  — p  SawsFW,  J. 

tbereimder.     When  plaintiS  offered  the  judgment  roll  in  the 
oase  of  Brooks  v,  Harris  in  evidence,  as  one  of  the  links  in  his 
ohain<  of  title,  the  defendant  objeoted  on  the  ground, ;  substan* 
t^iallj,  that  it  appeared  from  the  judgment  roll  that  the  Oourt 
never  aoquired  jurisdiction  of  the  pemon  of  defendant. Harria, 
and  that  the  judgment  was,  therefore,  void.    The  judgment 
against  Harria  was  by  default  upon  a  service  <tf  smnmons 
attempted  to  be  made  by  publication;  and  the  question  to  be 
determined,  is,  as  to  the  validity  of  the  service*    The  action 
of  Brooks  V.  Harris  et  al.  was  commenced  in  the  Pistriot 
Court  of  the  Fourth  District^  and  the  summons  i68ued  therein 
returned  served  on  all  the  defendants  except  Harris,  who  was 
not  found.     On  the  6th  of  November,  Porter  &  Holladay, 
attorneys  at  law,  filed  an  appearance  for  the  defendants  Hyde, 
Hughes  and  McDonalds  m  the  following  words,  to  wit:  '^  The 
Clerk  of  this  Ck>urt  will  enter  our  appearance  in  the  above 
entitled  cause  for  defendants  Michael  Hyde,  William  Hughes 
and  Samuel  McDonald."    On  the  3d  of  Dec^ber,  1863,  after 
the  return  of  the  summons,  plaintiff  Brooks,  on  an  affidavit  of 
one  Green,  dated  November  30th,  1863,  and  his  own  affidavit 
dated  December  1st,  1868,  tending  to  show  the  non-residence 
of  defendant^  procured  an  order  therefor,  and  commenced  the 
publication  otf  summons  for  the  purpose  of  effecting  service  oil 
defendant,  Harris.    On  the  3d  of  December,  Porter  &  Holla- 
day,  attorneys  aforesaid,  filed  an  answer  entitled,  ^'  Brooks  v. 
Harris  et  al./*  commencing,  *^  Now  come  the  defendants  in  the 
above  entitled  action  and  for  answer  to  said  plaintiff's  com- 
plaint say,^  ete.y  and  concluding,  ^^  Wherefore  said  defendants 
pray  judgment,"  etc.,  and  thereupon  the  plaintiff,  regarding 
^e  filing  of  this  answer  for  the  defendants  generally,  as  an 
appearance  for  defendant,  Harris,  as  well  as  for  the  others  for 
whom  Porter  &  Holladay  had  entered  their  appearance  before 
mentioned^  discontinued  the  publication  of  summons.      The 
cause  was  subsequently  transferred  to  the  District  Court  of 
the  Twelfth  Judicial  District     On  the  ISIh  of  I^brliiiry, 
1864,  it  having  been  shown  by  affidavits  that  Porter  ft  HoHa- 
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day  inadvertently  filed  the  answer  for  all  tlie  defendanta^  wben 
they  only  intended  to  answer  for  the  defendants  for  whom 
they  had  before  appeared,  an  order  was  made  allowing  them 
to  withdraw  said  answer,  and  substitute  another  limited  to 
the  defendants  whom  they  represented,  and  for  whom  th^ 
intended  to  answer.  On  the  164  of  February,  1864^  tiie 
plaintiff,  upon  the  same  affidavits  of  Green  and  Brooks,  veri- 
fied on  the  80th  of  November  and  Ist  of  Deoember,  1863, 
used  as  the  basis  of  the  first  order  for  publication,  made  by 
the  Judge  of  the  Fourth  Judicial  District  on  the  2d  of  Decem- 
ber, procured  a  second  order  for  publicaticm  of  summons  from 
the  Judge  of  the  Twelfth  District  No  prooeedingB  were 
taken  imder  this  order.  On  the  22d  of  Mardi,  1864,  plaintiff 
upon  the  same  affidavits,  no  other  having  been  filed,  procured 
from  the  Judge  of  the  Twelfth  Judicial.  District  a  diird  order 
'for  publication,  and  in  pursuance  of  this  order  the  summons 
was  published  the  requisite  time,  and  a  copy  of  the  Bummans 
and  complaint,  duly  certified,  deposited  in  the  Poet  Office 
addressed  to  the  defendant,  Harris,  at  his  residence,  as  shown 
by  said  affidavits  of  the  30th  of  November  and  let  of  Decem- 
ber, 1863.  The  action  was  subsequently  dismissed  aa  to  aQ 
the  defendants  except  Harris,  and  as  to  him,  judgment  by 
default  was  entered  foreclosing  the  mortgage  and  orderu^  a 
sale  of  the  mortgaged  premises  —  the  locus  in  quo. 

Withdrawal  of  answer. 

If  the  Oourt  had  jurisdiction  of  the  person  of  the  defendant^ 
Harris,  it  was  by  virtue  of  the  service  by  publication.  The 
answer  filed  by  Porter  &  HoUaday  was  inadvertently  made  to 
include  Harris  by  the  use  of  the  general  term,  ^'  defendants.'^ 
when  th^  only  intended  to  answer  for  the  oilier  defendants 
for  whom  they  had  already  appeared.  Upon  the  diaoovery  of 
the  mistake,  upon  application  and  a  proper  showing  promptly 
made  to  the  Court,  and  by  order  of  the  Oourt  the  mistaks 
was  corrected  and  the  answer,  and,  consequently,  tlie  appear- 
ance involved  in  the  filing,  were  withdrawn.  After  the  eat- 
rection  of  this  mistake,  the  record  in  l^gal  oontemplatioa  stood 
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as  though  it  had  never  oocnrredy  and  there  can  be  no  reason- 
aUe  ground  for  holding  that  the  Conrt,  after  the  answer  was 
thus  withdrawn^  had  jurisdiction  in  consequence  of  the  inad- 
Tertence.  The  plaintiff  was  in  no  way  misled  or  injured. 
The  way  was  open  to  him  to  proceed  in  the  proper  mode,  ae 
he  had  before  commenced  to  do,  to  obtain  jurisdiction,  and  he 
did  proceed  in  all  respects  as  though  no  answer  had  ew  been 
filed. 

Affidavits  to  chtaim  order  far  publicaiunk 

We  shall  notice  but  two  points  made  upon  the  record.  It 
is  insisted  by  appellants  — 

Firstly  —  That  it  was  incompetent  for  the  Court  to  make  an 
order  for  publication  of  summons  upon  affidavits  which  had 
been  sworn  to  nearly  four  months  before  the  application  for 
the  order  based  .on  them  was  made. 

Secondly — That  the  affidavits  do  not  show  that  the  plaintiff 
has  a  cause  of  action  against  the  defendant,  or  that  he  is  a 
necessary  or  proper  party  defendant  thereto.  And  these  ques- 
tions, we  think,  are  properly  presented  by  the  record. 

If  this  was  an  appeal  from  the  judgment,  we  should  have 
no  hesitation  in  saying  that  the  showing  in  boih  particulars  is 
insufficient  to  justify  an  order  for  publication  under  the  stat- 
ute. The  question  would  then  be  simply  whether  the  Judge 
erred  in  making  the  order  on  insufficient  evidence.  But  the 
judgment  is  attacked  collaterally,  by  parties  having  no  relation 
whatever  to  the  judgment,  or  to  any  of  the  parties  to  it  This 
presents  a  very  different  question.  A  judgment  absolutely 
void  upon  its  face  may  be  attacked  anywhere,  directly  or  col- 
laterally, whenever  it  presents  itself,  either  by  parties  or 
strangers.  It  is  simply  a  nullity,  and  can  be  neither  the  basis 
nor  evidence  of  any  right  whatever.  A  judgment  against  a 
party  over  whose  person  the  Court  has  not  acquired  jurisdic- 
tion is  void  for  want  of  jurisdiction. 

While  judgments  of  inferior  Courts  must  show  jurisdiction, 
jurisdiction  will  generally  be  presumed  in  the  case  of  superior 
Courts.    But  if  the  want  of  jurisdiction  appears  upon  Ae  face 
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of  the  looord  of  the  judgment  of  a  gnperior  Oonrt,  die  jtidg- 
Hient  is  Toid.  Says  Mr.  Juitioe  Bronson,  ia  Bloom  y.Bvrdid, 
1  Hilly  189:  ''The  distinotion  between  duperior  and  inferior 
Oonrts  is  not  di  much  importanoe  in  this  particalar  esse,  for 
whenever  it  appears  that  there  was  a  want  of  jnrisdietioii,  the 
judgment  will  be  void,  in  whatever  Ooort  it  wns  rendered." 
And,  again:  ^'But  die  principle  remains  untondied,  thit 
whenever  the  want  of  jurisdiction  appears,  the  judgments  of 
anj  and  all  Courts  will  be  void;  and  where  the  parQr  m 
interest  is  to  be  brou^j^t  in  by  means  of  a  public  notice,  the 
want  of  such  notice  will  be  f ataL^  It  is  unnecessary  to  divell 
longer  on  this  point,  for  it  has  been  settled  by  prior  decisons 
of  this  Court,  that  when  it  appears  in  the  record  that  the 
Court  had  no  jurisdiction  of  the  person  of  the  defendant 
against  whom  judgment  is  rendered,  the  judgment  may  bi 
collaterally  attacked.  (McMinn  v.  Whelan,  27  CaL  812; 
McMitm  ▼•  0*Gonnar,  lb.  246.)  The  authorities  hereinato 
cited  also  establish  this  principle.  But  the  important  qm- 
tion  still  remains,  does  a  want  of  jurisdiction  appear  in  the 
record  of  the  judgment?  There  is  a  marked  distinctioB 
between  an  affidarit  which  presents  some  eridenoe  on  a  vital 
point,  but  clearly  of  a  character  too  unsatisfactory  to  justify 
an  order  for  publication  of  summons  based  upon  it,  snd  an 
affidarit  which  presents  no  eridence  at  all  tending  to  prore 
the  essential  fact  In  the  former  case  the  Judge  mi^t  be 
satisfied  upon  very  slender  and  inconclusive  testimony;  bnt 
there  being  some  appreciable  eridence  of  a  legal  character, 
which  calls  into  action  the  judgment  of  the  Judge,  he  has 
jurisdiction  to  consider  and  pass  upon  it  He  may  be  wholly 
and  egregiously  wrong  in  his  conclusion  upon  the  weight  of 
the  evidence,  but  he  has  jurisdiction  to  act  upon  it,  and  his 
action  is  simply  erroneous.  His  order  would,  in  such  case,  be 
reversed  on  appeaL  But,  as  there  was  jurisdiction  to  act, 
until  reversed,  or  attacked  by  some  direct  proceeding  to  annul 
it,  the  order  and  judgment  based  upon  it  would  be  valid. 
Such  a  judgment  could  not  be  collaterally  attacked.  If,  how- 
^  ever,  there  is  a  total  want  of  eridence  on  any  point  neoeasaij 
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to  bo  detenmnedy  uponr^whidi  lihe  law  required  the  mind  of  the 
JiTclgs  tc  to  satisfied  as  a  prerequisite  for  granting  an  order  of 
publication,  then  there  is  nothing  upon  which  he  id  authorized 
to  act;  the  evidence,  which  is  the  very  basis  of  his  jurisdiction, 
and  upon  which  it  depends,  is  wanting,  and  his  action  is  with- 
out authority.  His  action  is  not  merely  erroneous,  for  there 
was  nothing  to  call  into  exercise  the  judicial  mind  —  there  is 
no  jurisdiction  to  act  at  all,  and  the  proceeding  is  void.  These 
distinctions  are  clearly  established  by  the  authorities,  and 
are  well  stated  in  Staples  ▼•  FairehUd,  8  Com.  46.  Mr. 
Chief  Justice  Jewett  says:  ''  There  was  a  total  defect  of  evi- 
dence as  to  one  fact,  essential  to  give  the  Judge  jurisdiction; 
that  is,  that  the  residence  of  Sanford  waa  within  this  State, 
or  that  the  contract  upon  which  the  indebtedness  of  Bradley 
to  Sanford  arose,  was  made  in  this  Stata  There  waa  conferred 
upon  Judge  Wilson  a  special  and  limited  jurisdiction.  It  is 
well  settled,  that  when  certain  facts  are  to  be  proved  to  a  Court 
having  only  such  a  jurisdiction  as  a  groimd  for  issuing 
process,  if  Uiere  be  a  total  defect  of  evidence  as  to  any  essential 
fact,  the  process  will  be  declared  void,  in  whatever  form 
the  question  may  arise.  But  when  the  proof  has  a  legal  teii- 
dency  to  make  out  a  proper  case,  in  all  its  parts,  for  issuing 
the  process,  then;  although  the  proof  may  be  slight  and  incon- 
clusive, the  process  will  be  valid  until  it  is  set  aside  by  a 
direct  proceeding  for  that  purpose.  In  one  case,  the  Court  acta 
without  authority;  in  the  other,  it  only  errs  in  judgment  upon 
a  question  properly  before  it  for  adjudication.  (Miller  v. 
Brinkerhoff,  4  Denio,  119,  and  the  cases  there  cited ;  Walker  v. 
Turnery  9  Wheat.  641.)  In  one  case  there  is  a  defect  of  juris- 
diction ;  in  the  other  there  is  only  an  error  of  judgment  Want 
of  jurisdiction  makes  the  act  void ;  but  a  mistake  concerning  the 
just  weight  of  evidence  only  makes  the  act  erroneous,  and  it  will 
stand  good  until  reversed.^ 

These  principles  are  also  clearly  laid  down  in  the  following 
and  many  other  cases:  Bloom  v.  Bvrdickj  1  Hill,  189;  Fiske  v. 
Anderson^  88  Barb.  74;  Gooh  v.  Farreny  84  Barb.  95 ;  Tou>sley 
V.  McDonald,  82  Barb.  607;  Wortrwm  v.  Wortnum,  17  Abb.  70 ; 


350  FosBXs  V*  Htikb.  [Sap.Ct. 

OptniM  «f  th«  Oourt^Ctewyvr,  7. 

Mttler  V.  Bririkerhoff,  4  Den.  120;  Van  AUline  v.  Erunne,  1 
Eernan,  831 ;  Skiwiion  v.  Kelley^  18  K  Y.  356 ;  Ga8tenM09  y. 
Jones,  1  Seld.  167 ;  Matter  of  Faulkner,  4  Hill,  601-3.  In  the 
last  case,  Mr.  Justice  Bronson  says:  ^^  Enough  was  prored  to 
call  upon  the  officer  for  the  exercise  of  his  judgment  upon  the 
weight  and  importance  of  the  evidence;  and  if  he  erred  in  the 
decision  of  a  question  thus  fairly  presented,  the  error  would  not 
be  fatal  to  the  proceeding.  It  is  only  where  there  is  a  total  want 
of  evidence  upon  some  essential  point  that  the  officer  will  fail  to 
acquire  jurisdiction.''  ^ 

These  principles  are  applicable  under  the  provisions  of  the 
Practice  Act  Section  thirty  provides,  that  ^^  when  the  person 
on  whom  service  is  to  be  made  resides  out  of  the  State    * 

*  *  and  the  fact  shall  appear  by  affidavit  to  the  satisfac- 
tion of  the  Court,  or  a  Judge  thereof  ♦  ♦  ♦  such  Court  or 
Judge  may  grant  an  order  that  the  service  be  made  by  publica- 
tion of  summons."  The  fact  mttst  appear  hy  affidavit  before 
jurisdiction  to  make  the  order  attaches.  That  is  to  say,  there 
must  be  an  affidavit  containing  a  statement  of  some  fact  which 
would  be  legal  evidence,  having  some  appreciable  tendency  to 
make  the  jurisdicti<mal  fact  appear,  for  the  Judge  to  act  upon 
before  he  has  any  jurisdiction  to  make  the  order.  Unless  the 
affidavit  contains  some  such  evidence  tending  to  establish  eveiy 
material  jurisdictional  fact,  the  Judge  has  no  l^al  authori^ 
to  be  satisfied,  and,  if  he  makes  the  order,  he  acts  without  juris- 
diction, and  all  proceedings  based  upon  it  are  void.  But  he 
is  only  to  be  satisfied  upon  some  evidence  presented  in  the  form 
prescribed ;  and  if  the  affidavit  presents  legal  evidenoe  which 
has  an  appreciable  tendency  to  prove  every  material  jurisdic- 
tional fact,  and  the  mind  of  the  Judge  is  too  easily  satisfied, 
this  is  but  error,  for  he  was  authorized  to  weigh  the  testimony, 
and  if  satisfied,  make  the  order.  It  i%  therefore,  not  void  but 
erroneous.  We  will  now  endeavor  to  apply  these  principles  to 
the  case  in  hand. 

Afftdaint  made  a  long  time  before  order  of  pubUeation. 
As  to  the  first  objection  —  that  it  was  incompetent  for  the 
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Court  to  make  the  order  upon  afidavits  aome  four  months 
old  —  it  is  plain  to  our  minds,  from  an  examination  of  sections 
thirty  and  thirty-one  of  the  Practice  Act,  that  the  affidayita 
should  be  prepared  with  ref eresice  to  the  condition  of  things 
as  they  exist  at  the  time  when  the  order  for  publication  is 
applied  for — the  residence  of  the  defendant,  or  the  inability  to 
find  him  at  that  tima  The  proeeedingg  are  to  follow  each 
other  in  reasonably  quick  succession.  The  order  for  publica- 
tion, whffli  made,  must  ''direct  a  copy  of  the  summons  and 
complaint  to  be  forthwith  deposited  in  the  Post  Office, 
directed  to  the  person  to  be  served  at  his  place  of  residence," 
when  knowxL  It  must  not  (mly  be  deposited,  but  it  must  be 
done  "  forlhwUh/'  The  object  of  the  statute  is,  if  possible,  to 
secure  actual  notice  of  the  pendency  of  the  action.  In  this 
and  the  neighboring  States  and  Territories  the  residences  of  a 
large  portion  of  the  people  are  notoriously  temporary.  It  is 
important,  therefore,  that  the  inquiry  as  to  residence  should 
be  directed  to  the  time  when  the  order  and  deposit  in  the  Post 
Office  is  to  be  made;  and  we  have  no  doubt  that  it  was  so 
intended  by  the  Legislatnra 

If  an  affidavit  can  be  used  as  the  basis  of  an  order  which  was 
made  four  months  before  the  order,  it  can  be  used  wheo  made 
four  years  before;  and  in  both  cases  there  would  be  great  prob- 
ability that  the  notice  contemplated  by  the  statute  would  fail 
of  reaching  the  defendant  In  many  instances  the  party  to 
be  served  may  have  returned,  and  could  be  easily  foimd  if 
inquiry  were  to  be  made  at  a  later  period.  In  People  v.  Ruber, 
20  Cal.  82,  the  Court  say:  '^The  Practice  Act  contemplates 
that  the  Judge  must  be  satisfied  by  affidavitof  the  absence  of 
the  defendant  at  the  time  he  is  applied  to  for  his  order,  and 
when  it  is  to  take  effect  If  an  order  might  be  procured  in 
advance,  and  held  four  days  before  taking  out  the  summons, 
it  might  be  so  held  for  a  much  longer  time ;  so  that  when  the 
summons  actually  issues  the  defendant  may  have  returned  to 
the  State." 

We  have  no  doubt  of  the  correctness  of  this  view.  If  the 
question  were  presented  to  us  on  appeal  from  the  judgment, 
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we  should  not  hesitate  to  reverse  it,  on  the  gnmnd  that  the 
affidavits  made  so  long  a  time  before  obtaining  the  order  for 
publication  based  on  them  ivould  be  totally  insufficient  to 
show  a  non-residence,  or  absence  from  the  State,  or  that  the 
defendant  could  not,  after  due  diligence,  be  found  within  thd 
State  at  the  time  of  procuring  the  order.  There  would  be  a 
manifest  lack  of  diligence  in  finding  the  party,  or  endeavoring 
to  procure  personal  service.  It  may  be  argued  with  aome 
force,  however,  that  clear  proof  of  a  party's  residence  at  some 
particular  locality  in  another  State  four  months  before  the 
application,  and  upon  diligent  inquiry  could  not  be  found  at 
that  time  within  llie  State,  is  proper  evidence  from  which  a 
present  residence  may  be  inferred,  upon  the  principle  that  a 
fact  once  shown  to  exist  is  presumed  to  continue  till  the  ecat 
trary  is  shown,  and  that,  if  alone  insufficient  to  justify  the 
finding  of  a  present  residence  for  the  purposes  of  the  ord^,  it 
is  proper  evidence  and  tends  to  show  such  residence,  and  is, 
therefore,  sufficient  to  call  the  judicial  mind  into  action  and 
give  the  Judge  jurisdiction  within  the  rule  before  stated ;  and 
further,  that  if  proof  of  a  condition  of  thinics  eiristing  four 
months  before  is  proper  evidence  to  be  eonsidered  by  the 
Judge  on  the  application,  it  can  make  no  difference  that  the 
affidavits  showing  such  state  of  facts  were  made  at  the  time 
when  it  was  shown  to  have  existed.  Much  also  may  be  u^^ 
against  this  view.  But  we  rest  our  judgment  upon  the  other 
point,  and  it  is  unnecessary  now  to  determine  or  further 
discuss  the  question,  whether  affidavits  taken  so  long  before 
the  application,  if  otherwise  sufficient,  present  a  ease  upon 
which  the  Judge  has  jurisdiction  to  make  the  order  within  the 
nile  stated,  and  we  only  refer  to  the  point  to  call  attention  ts 
the  unisatisfactoiy  diaraoter  of  this  kind  of  affidavits  as  a  basis 
of  applications  for  orders  for  publicati<m  of 


Affldwvit  must  show  caute  of  aeH(m. 

The  statute  provides,  that,  ''when  the  person  on  whom 
service  is  to  be  made  resides  out  of  the  State,  *  *  *  and 
the  facts  shall  appear  by  affidavit^    *    •    *      gn^  j^  ^ji  in 
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like  manner  appeibr;  that  a  cause  of  action  eadtsto  against  liie 
defendant  in  respect^  to  whom  service  is  to  be  made,  or  that 
lie  is  a  necessary  or  proper  party  to  the  action,  snch  Court  or 
Judge  may  grant  an  order/'  etc.  The  existence  of  a  cause  of 
action,  etc.,  then,  is  also  a  jurisdictional  fact  which  must 
appear  ''  in  like  manner  *' —  thcA  is  to  eay^  by  affidavit.  The 
statute  as  clearly  makes  a  cause  of  action,  as  non-residence,  a 
jurisdictional  fact,  and  we  can  no  more  disregard  the  one,  tlian 
the  other.  If  this  fact  does  not  appear  by  the  afSdavit  upon 
which  the  order  for  publication  was  foimded,  then  there  was 
a  want  of  jurisdiction,  and  the  order  and  publication  are  void. 
The  only  statement  in  the  affidavits  is  the  following!  ^  Depo- 
nent further  says  that  he  is  a  counsellor  at  law  and  resides  in 
this  city,  and  that  he  lias  a  good  cause  of  action  in  this  suit 
against  the  said  defendant,  and  that  he  is  a  necessary  and 
proper  party  defendant  thereto,  as  he  verily  believes."  What 
"  f  .ict  appears  by  affidavit  **  here  ?  Simply  that  the  affiant 
believes  he  has  a  good  cause  of  action  in  this  suit  against 
defendant,  and  believes  that  Harris  is  a  necessary  and. proper 
party  defendant  But  such  an  averment  is  neither  the  state- 
ment of  an  ultimate  fact,  such  as  is  required  to  be  stated  in  a 
pleading,  nor  of  a  probative  fact  from  which  such  ultimate  fact 
may  be  deduced,  nor  a  fact  of  any  sort  which  in  any  way 
legally  tends  to  prove  such  ultimate  or  probative  fact,  or  from 
which  it  may  be  inferred.  It  is  not  the  statement  of  a  fact  at 
alL  It  is  merely  the  statement  of  the  opinion  of  the  witness 
in  relation  to  a  point  upon  which  the  Judge  is  required  to 
form  his  own  opinion  upon  facts  which  must  appear  by  affida- 
vit. The  Judge  may  have  entire  confidence  in  the  ability  of 
the  affiant  as  a  lawyer,  and  in  his  opinion  upon  a  question  of 
law,  and  the  witness  may  be  equally  well  qualified  to  deter- 
mine the  point;  but  the  law  does  not  permit  him  to  act  upon 
such  confidence  or  qualifications.  Facts  are  the  proper,  and 
only  proper  subjects  to  be  set  out  in  affidavits  under  the  pro- 
visions of  the  statute  to  serve  as  the  basis  of  judicial  action. 
The  affiant's  genera!  expression  of  opinion  or  belief,  without 
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the  facts  upon  which  it  is  founded;  is  in  no  sense  l^al  evi- 
dence,  and  does  not  tend  in  any  degree  to  prove  the  jurisdic- 
tional facts  without  which  the  Judge  had  no  authority  to  nudn 
the  order. 

In  Ridketson  v.  Bichardson  we  said,  upon  this  subject:  ''Ab 
affidavit  which  merely  repeats  the  language  or  gubstanoe  of 
the  statute  is  insufficient  *  *  *  The  ultimate  facts  of  the 
statute  must  be  proved,,  so  to  speak,  by  the  affidavit,  by  show- 
ing th«j  probatory  facts  upon  which  eac^  ultimate  fact  depends. 
Thes^  ultimate  facts  are  conclusions  drawn  from  the  existence 
of  other  facts,  to  disclose  which  is  the  special  office  of  Hie  affi- 
davit. To  illustrate:  It  is  not  sufficient  to  state  generally, 
that  after  due  diligence  the  defendant  cannot  be  found  within 
the  State,  or  that  the  plaintiff  has  if  good  cause  of  action 
against  him,  or  that  he  is  a  necessary  party ;  but  the  acts  con- 
stituting due  diligence,  or  the  facts  showing  that  he  is  a  neces- 
sary party  should  be  stated.  To  hold  that  a  bald  repetition 
of  the  statute  is  sufficient,  is  to  strip  the  Court  or  Judge  to 
whom  the  application  is  made  of  all  judicial  functions  and 
allow  the  party  himself  to  determine  in  his  own  way  the  exist' 
ence  of  jurisdictional  facts  —  a  practice  too  dangerous  to  the 
rights  of  defendants  to  admit  of  judicial  toleration.  The  ulti- 
mate facts  stated  in  the  statute  are  to  be  found,  so  to  speak, 
by  the  Court,  or  Judge,  from  the  probatory  facts  stated  b  the 
affidavit,  before  the  order  for  publication  can  be  legally 
entered.'*     (26  Cal.  153.) 

This  case,  it  is  true,  was  on  appeal,  but  the  observatioDB 
quoted  go  to  the  substantial  character  of  the  affidavit,  and  an 
equally  applicable  to  the  question  under  consideration.  An 
averment  in  a  pleading  that  plaintiff  has  a  good  cause  of  action 
against  defendant,  or  that  defendant  is  a  necessary  or  proper 
party,  would  be  clearly  bad.  It  would  present  no  i8suid>Ie 
fact  It  would  be  still  worse  as  a  matter  of  evidence.  We 
can  conceive  of  no  circumstances  where  an  issue  of  fact,  upon 
which  the  rights  of  a  party  are  to  be  ultimately  adjudged,  is 
required  to  be  established  by  evidenoe,  in  the  course  of  judi- 
cid  proceedings,  under  whidi  such  loose  averments  of  a  mere 
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opinioB  wotdd  be  legal  evidence,  or  regarded  bs  tending  in 
any  degree  to  proTe  the  issue  or  fact  to  be  eatabliflhed.  Yet, 
on  the  determination  of  this  jurisdictional  fact,  the  ultimate 
adjudication  of  the  rights  of  the  defendant  is  made  to  turn. 
The  application  for  the  order  is  made  ex  parte.  The  defend- 
ant is  not  heard  and  has  no  opportunity  to  object  to  the  kind 
of  proof  offered.  He  therefore  waives  nothing  by  failure  to 
object,  and  it  behooves  those  who  are  seeking  to  acquire 
jurisdiction  over  him  to  see  that  they  present  legal  testimonj 
which  tends,  in  some  degree,  to  establidi  the  essential  jurisdic- 
tional facts. 

The  respondent's  counsel  evidently  feels  the  pressure  of  the 
argument  on  this  point,  and  seeks  to  avoid  its  force  by  calling 
to  his  aid  the  complaint,  which  he  says  the  Court  may  have 
need  in  evidence,  and  claims  that  it  must  be  presumed  to  have 
been  verified,  since  it  is  not  in  the  record,  and  all  presump- 
tions are  in  favor  of  the  correct  action  of  the  Court  But, 
unfortunately  for  the  argument,  it  affirmatively  appears  by 
recitals  in  the  order  itself  that  the  order  was  based  on  the  affi- 
davits of  Ghreen  and  Brooks.  The  recital  is  ''upon  reading 
and  filing  the  affidavits  of  J.  L.  Green  and  B.  S.  Brooks,  and 
it  satisfactorily  appearing  therefrom  to  me  *  *  *  that  a 
good  cause  of  action  exists,"  eta  The  same  recital  is  repeated 
in  the  judgment,  thus  showing  affirmatively  that  the  action  of 
the  Court  was  based  upon  said  affidavits  alone.  It  appears 
from  the  record  then,  that  there  is  a  total  absence  of  any  legal 
evidence  tending  to  prove  an  essential  jurisdictional  fact,  and 
for  that  reason  the  order  for  piblication,  and  the  publication 
in  pursuance  of  it,  were  absolutely  void,  and  the  Court  failed 
to  acquire  jurisdiction  of  the  person  of  defendant,  Harris. 

We  are  not  insensible  to  the  fact  that  this  decision  may 
affect  many  judgments  obtained  upon  service  by  publication 
of  summons  in  years  past,  and,  for  that  reason,  we  have 
bestowed  upon  the  question  th&  attention  which  its  great 
importance  demands.  We  know  that  there  is  probably  no 
State  in  which  there  have  been,  and  where  there  is  likely  to 
be^  so  many  occasions  for  procuring  service  by  pliblication  as 
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in  California.  But  while  this  is  true,  it  is,  doubtless,  equaUy 
true,  thkt  there  is  no  State  in  which  so  many  have  waited^  and 
are  still  waiting  fo^  their  adversairies  to  depart^  in  order  that 
suit  may  be  brought  and  judgment  obtained  against  them  on 
publication  without  actual  notice.  It  may  be  important  to 
the  interests  of  those  who  suppose  they  have  acquired  rights 
under  this  class  of  judgments  that  they  should  be  upheld* 
But  it  is  equally  important,  that  the  interests  of  parties,  who 
have  only  been  constructively  served  with  process,  and,  who 
in  many  instances,  have  had  no  actual  notice  till  they  have 
been  condemned  unheard,  should  be  protected.  If  a  judgment 
is  void,  for  want  of  jurisdiction,  all  those  who  have  acquired 
interests  under  it  have  done  so  in  full  view  of  the  ecHidition  of 
the  record ;  while,  on  the  other  hand,  a  defendant  is  liable  to 
have  an  unjust  judgment  rendered  against  him  without  any 
knowledge  of  the  pendency  of  the  action  till  it  is  too  late  to 
protect  himself.  An  appeal  is  no  adequate  remedy  where  a 
party  has  no  notice,  for  the  time  to  appeal  ia  very  brief  and 
may  expire  before  actual  notice  is  obtained.  In  the  langiisge 
of  the  Court  in  Smiih  v.  Rice,  11  Mass.  612,  "the  very  griev- 
ance complained  of  is  that  the  party  had  no  notice  of  the 
pending  of  the  cause,  and  of  course  no  opportonity  to  appeaL'^ 
(See,  also,  Bloom  v.  Burdicky  1  Hill,  142.) 

Besides  statutory  provisions  for  acquiring  jurisdiction  of  the 
person  by  publication  of  summons  instead  of  a  personal  8e^ 
vice  must  be  strictly  construed.  (People  v.  Evtber,  20  CaL 
81.)  This  and  the  other  legal  principles  applicable  to  the 
case  stated  in  this  opinion  have  been  long  established,  and, 
whatever  hardship  may  result  from  their  application  to  judg- 
ments heretofore  obtained  in  this  State  without  acquiring 
jurisdiction  of  the  person  of  the  defendant^  we  are  not  author- 
ized to  dej^art  from  the  law  as  we  And  it. 

We  think  the  judgment  in  the  case  of  Brooks  v.  Harrie  void 
upon  the  grounds  indicated.  It  was,  therefore^  improperiy 
admitted  in  evidence. 

Judgment  and  order  denying  a  new  trial  reversed,  tad  : 
trial  ordered* 
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THE  PEOPLE  V.  GEORGE  BARRY. 

MAI.ICB  ni  CAsa  or  Mutual  Ooxbat. —  If  o&«  ponoa  takm  dM  Itta  «C  •» 
other  In  a  mutual  combat,  and  the  alajer  usee  a  weapon  loperlor  to  tho 
weapon  of  the  person  slain,  this  fact  la  not  of  Itpett  erldenee  from  wblOh 
malice  may  be  infamd. 

UDSDn  »  FnuBT  DnoBM.^  h;  In  ttcomaary  lalf  d&Umm,  Hi*  aorenor  la 
•lain,  the  fact  that  the  elayer  resolved  to  kill  his  adyersary  before  the  fatal 
blow  was  given,  does  not  make  the  killing  murder  la  the  first  degree. 

iMsrancnov  in  GBimxaXi  Cam*— The  Conrt  ahanld  not^  In  Us  Inatnietloiit: 
In  a  criminal  case,  pass  vpon  the  crsdlbUltj  and  weight  oC  qlrenitataaeis  In 
eyldenoe. 

Appsai.  from  the  Difltrict  Court,  First  Judicial  District,  Los 
Angelea  County. 

The  defendant  appealed. 

The  other  facta  are  stated  in  the  opinion  of  the  Oonrt.  * 

Oeorge  Oadwdlader,  for  Appellant. 

J.  (7.  McCullaUgh,  Attomey-Oeneral,  for  the  Peoples 

By  the  Courts  Cubbst,  0.  J.; 

The  defendant  was  indicted  for  murderi  to  which  he  plead 
not  guilty.  Upon  the  trial  he  was  found  guilty  of  murder  in 
the  second  degree,  and  was  afterward  sentenced  to  the  State 
Prison. 

At  the  instance  of  the  District  Attorney  the  Court  instructed 
the  jury  as  follows:  ''Malice  is  implied  even  in  cases  of 
mutual  combat  from  the  use  of  deadly  weapons;  and  when 
one  uses  superior  weapons  to  those  possessed  by  the  party 
slain,  malice  may  be  inferred,  and  the  killing  amounts  to 
murder.*' 

The  evidence  is  not  contained  in  the  record  before  us. 
Without  it  we  are  to  presume  the  instruction  given  related  to 
the  case  as  before  the  jury,  and  that  from  the  evidence  it 
appeared  there  was  a  mutual  combat  between  the  accused  a^d 
the  person  slain  at  the  time  the  homicide  was  committed. 
The' rule  laid  down  in  the  above  instmetion  is  in  effect  tihat 
the  use  of  a  deadly  weapon  by  the  aocused  waa  evidence  of 
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malice,  and  that  if  the  jury  should  be  of  the  opinion  it  was 
superior  to  the  weapon  possessed  by  the  person  slain  in  the 
mutual  rencounter,  malice  was  to  be  inferred  from  &at  cir- 
cumstance, and  the  kiUing  should  be  found  to  be  murder.  It 
is  sometimes  the  case  that  a  person  is  slain  in  the  neoBBsair 
self  defense  of  the  slayer,  when  the  character  of  the  act  is  not 
to  be,  and  cannot  be  determined  by  the  superiority  of  the  cne 
weapon  over  the  other.  If  A.  should  make  an  assault  upcm 
B.,  with  a  deadly  weapon,  by  the  use  of  which  he  mi^t 
readily  accomplish  his  manifested  intent  to  kill  B.,  and  the 
latter  having  no  other  means  of  saving  his  own  life,  exoept  by 
killing  his  assailant,  should  in  necessary  self  defense  slay  him, 
could  it  be  seriously  contended  that  the  act  done  in  such 
necessary  self  defense  was  done  with  malice,  and  that  the  IdD- 
ing  ^as  murder,  because  it  happened  that  the  weapon  so  used 
in  self  defense  was  superior  to  that  in  the  hands  of  the  assail- 
ant? No  one,  we  apprehend,  would  deliberately  undertake 
to  support  such  a  proposition,  and  yet  the  instruction  above 
set  forth  inculcates  the  doctrine  that  the  superiority  of  the 
weapon  used  by  the  slayer  in  such  a  case  is  a  fact  from  which 
it  might  properly  be  found  that  the  killing  was  murder. 

The  Court  also  instructed  the  jury  at  the  request  of  the 
District  Attorney :  "  That  if  the  jury  find  from  the  evidence 
that  the  defendant  resolved  to  kill  the  deceased  before  the 
fatal  blow  was  given,  it  would  be  murder  in  the  first  d^pnee.'^ 

If  the  accused  was  defending  himself  from  an  attack  of  the 
deceased  that  rendered  it  necessary  for  the  protection  of  his 
own  life  that  he  should  kill  him,  though  he  resolved  to  IdD 
him  before  the  fatal  blow  was  given,  the  killing  was  not  mur- 
der. In  cases  of  necessary  self  defense,  the  act  done  in  such 
defense  is  justified  on  the  ground  that  it  was  necessary  for  die 
preservation  of  the  life  of  the  slayer,  and  the  intent  to  take 
^e  life  of  the  assailant  as  a  necessity  may  precede  the  aot 
which  results  in  his  death. 

The  Court  further  instructed  the  jury  at  the  instance  of  the 
District  Attorney   that  ^confessions   when  oorroborated  by 
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other  circMunstanees  of  a  man  accused  of  a  orime,  are  sufficient 
to  convict  and  are  entitled  to  the  belief  of  the  jury.'' 

By  this  instruction  the  Oourt  as8:amed  the  pierogatiTe  of 
the  jury  whose  office  it  was  to  pass  upon  the  credibility  and 
weight  of  the  circumstances,  and  was  for  that  reason  erroneoua. 

Judgmen^t  reveraed  and  a  new  trial  ordeted. 


MABIA  ANTONTA  PINA,  bt  Wiluam  FrtoB,  hke  Ghab- 
KAK  V.  JOHN  PECK  el  oL 

OonamocnoH  or  STATun.— The  atatatt  wMeb  prorldtt  a  w«f  la  whidi 
tbe  father  of  an  Illegitimate  child  may  make  the  child  bis  lieir,  Mng  la 
derogation  of  the  common  law,  most  be  ftrictly  conatmed. 

ACKKOwLBKiusMT  ov  PATBRiTiTr  ow  iLLSomiiATB  CHILD. —  Ao  acknowledg- 
ment In  writing,  signed  bj  the  father  of  an  Illegitimate  ebild,  to  be  snfflclent 
to  make  such  child  hie  heir,  mnet  be  complete  In  itself,  so  that  tbe  Court 
will  be  able  to  say  from  an  inspection  of  It  withont  the  aid  of  parol  testi- 
mony, that  the  person  who  signed  it  acknowledged  himself  to  be  the  father 
of  the  Illegitimate  child  therein  named.  It  most  state  that  the  «hiM  Is 
Illegitimate. 

IDBM. —  A  written  acknowledgment  of  the  paternity  of  an  Illegitimate  child, 
which  Is  not  execnted  for  the  purpose  of  making  snch  child  the  heir  of  the 
father,  will  not  make  the  child  such  heir,  though  It  eoatalna  all  tbe  matters 
required  by  the  stetute  for  such  acknowledgment. 

Apptcat.  from  the  District  Oourt|  Seventh  Judicial  District, 
Sonoma  County. 

Jos6  German  Pina,  (m  the  fourteenth  of  October,  1848, 
receired  a  grant  of  land  from  the  Mexican  Government^  in 
what  now  constitutee  the  territoiy  of  Bonoma  Oonnty.  He 
died  umnarried,  leaving  several  brothers  and  sisters,  Antonio 
Pina,  the  father  of  plaintiff,  among  the  nmnber.  Afterwards 
and  in  1868  Antonio  Pina  died,  leaving  the  -will  mentioned  in 
the  opinion  of  the  Gonrt  Plaintiff  brought  this  action  to  re- 
cover possession  of  the  land.  Defendants  claimed  title  derived 
from  the  surviving  brothers  and  sisters.  Plaintiff  had  judg^ 
ment  in  the  Court  below,  and  defendants  appealed. 

The  other  facts  ard  stated  in  the  opinion  of  the  Ooort 

Lk  A.  Norton,  Wm,  Boss,  and  Wm.  E.  Patterson,  for  Appel^ 
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lants.  At  commcm  liiw  an  ill^timate  child  eovtli  not  inberit 
(2  Black.  Com.  198.)  A  statute  allowing  an  illegitimate  child 
to  inherit^  being  in  derc^ation  of  the  cpmmoii  law,  must  be 
strictly  construed.  (Cray ton  v.  Munger,  11  T^caa;  and  People 
V.  HaMeV'r  3  Denio,)  The  Statute  of  Descents  pnmdea:  1st 
There  i^ould  be  a  writing  signed;  2d.  There  must  be  a  com- 
petent witness  to  that  writing ;  3d.  That  writing  must  acknowl- 
edge the  person  executing  it  to  be  ^  father  of  an  illegitimate 
child.  We  contend:  1st  That  the  written  acknowledgment 
must  be  executed  for  the  express  purpose  of  acknowledging  the 
person  signing  to  be  the  father;  2d.  And  the  writing  must  be 
sufficiently  complete  and  definite  to  furnish  the  designation  of 
the  person  acknowledged^  and  to  manifest  the  intent  to  acknowl- 
edge to  the  exclusion  of  any  other  reasonable  interpretation. 
The  instrument  which  plaintiff  claims  as  an  acknowledgmoit 
was  a  will,  and  was  not  made  for  the  express  purpose  of  mak- 
ing plaintiff  his  heir  at  law.  Without  eridence  dehors  the 
instrument  we  cannot  determine  that  plaintiff  was  an  illegiti- 
mate child.  (Shearman  v.  Angel,  1  Bailey  Ch.  851 ;  Edmon- 
son V.  Dyson,  7  Georgia;  and  Drake  ▼•  Dralce,  4  Deveranz, 
110.) 

George  Pearce,  for  Respondent  If  the  Legislature  intended 
that  an  acknowledgment  of  the  illegitimacy  should  be  made^ 
why  did  they  not  place  the  matter  beyond  doubt  by  adding 
after  the  words  ^^who  shall  have  acknowledged  himself  to  be 
the  father  of  such  child/'  the  additional  ^ords  ''and  such 
illegitimacy.''  The  maxim  here  applies^  expressio  uniim  est 
exclvsio  aUerius.  The  very  Aot  under  whi(^  the  respondent 
takes  is  entitled  ''An  Act  to  legulate  desqents/'  eta  To 
adopt  the  construction  contended  for  by  appellants  is  to 
declare  that  the  Legislature  did  not  enact  a  law  in  1850  that 
does  regulate  descents.  If  the  Legislature,  in  presuming  to 
pass  an  Act  to  r^^late  descents,  acted  in^  derogation  of  the 
oammoz^  law,  then  the  rigidly  strict  ccmstruotion  claimed  by 
appellants  may  be  conect,  but  we  submit  that  the  application 
of  such  a  Tule  cannot  be  ex^nded  to  haze  wcrd^  usied  in  a 
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statute  which  in  itself  is  not  in  derogation  of  the  common  law. 
Appellant's  ootinsel  contends  that  the  writing  in  the  case  at 
bar  was  intended  ^^as  a  last  wUl  and  testament/*  and  seem  to 
draw  the  conclusion  that  therefore  the  ancestor  had  no  inten- 
tion to  acknowledge  his  paternity  of  the  respondent.  This 
would  be  a  rational  condnsion,  if  we  could  believe  from  the 
instrument  itself  that  the  ancestor  did  not  intend  to  provide 
for  his  daughter,  the  respondent.  The  writing  and  acknowl- 
edgment was  made  in  view  of  death  at  an  early  hour^  and  was 
the  most  solemn  that  men  can  make* 


By  the  Courts  BHOxnsy  J,: 

It  is  provided  in  the  peeond  section  of  the  statute  to  regor 
late  descents  and  distributions  that  ^^  every  illegitimate  child 
shall  be  considered  as  the  heir  of  the  person  who  shall,  in 
writing,  signed  in  the  presence  of  a  competent  witness,  have 
acknowledged  himself  to  be  the  father  of  mudx  child,"  ete. 
This  daoae  of  the  section  was  under  consideration  in  the 
Estate  of  Samuel  Sandford^  4  Cal.  12.  The  question  there  was, 
whether  a  contract  made  between  Sandford  and  two  other 
persons  for  the  nursing  of  the  child,  in  which  this  language 
oocurs;  **  We  bind  ourselves  for  the  term  of  one  year  to  nurse 
a  female  ohild  (Nina)  of  Samuel  Sandford" — amounted  to 
mieh  an  acknowledgment  of  paternity  l^  Sandford  as  is  con- 
templated by  the  statute,  and  it  was  held  that  it  did  not  Mr. 
Justice  Heydenfeldt,  in  concluding  the  opinicm  of  the  Oourt, 
Bays:  ''Nor  do  we,  in  deciding  the  case  upon  this  ground, 
intend  to  intimate  that  any  writing  eontaining  the  evidence 
required  would  be  sufficient  to  create  an  heir,  under  the 
statute,  where  it  appears  upcm  the  face  of  the  instrument  that 
there  existed  no  such  object  or  intention  at  the  time  it  was 
made.  That  question  is  not  neoessary  to  be  considered  here, 
and  is  therefore  left  for  some  future  adjudication."  The  ease 
at  bar  presenta  that  question. 

Tlie  pUintiS  daiiw  that  Antwie  Fiiia  acknowledged  him^ 
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self  to  be  her  father,  and  in  proof  of  it  she  produces  bis  mO, 
written  in  the  Spanish  language,  in  which,  after  nominatiiig 
his  executor  and  giving  him  certain  directions  as  to  property 
coming  to  him,  says  (according  to  the  plaintiff's  translation) : 
^^At  the  same  time  I  charge  you  that  of  my  part,  the  third,  I 
leave  to  my  daughter  Ma.  Antonia  Pina,  and  all  above  to  dis^ 
tribute  among  my  brothers."  No  odier  clause  of  the  will 
bears  upon  the  question*  The  will  was  attested  by  two  wit* 
nesses.  The  Court  instructed  the  jury;  ^^That  lixe  written 
acknowledgment  contained  in  Exhibit  B  B  [the  will]  is  suffi- 
cient to  entitle  an  illegitimate  child  to  inherit,  if  it  was  fairly 
made  and  signed  by  the  ancestor."  The  plaintiff  claims  by 
descent,  and  not  by  devise,  and  says  that  the  clause  of  the 
will  above  recited  relates  to  certain  personal  estate,  and  not 
to  the  real  estate,  which  is  the  subject  of  controversy. 

Admitting  that  the  will  was  properly  executed  in  tiie  pres- 
ence of  two  competent  witnesses,  and  was  duly  admitted  to 
probate,  is  it  sufficient  to  constitute  sudi  an  admowledgment 
of  paternity  as  is  required  by  the  statute? 

It  is  contended  by  the  defendants  that  this  provision  of  the 
statute  is  in  derogation  of  the  common  law  and  must  therefore 
be  strictly  construed.  That  doctriAe  was  announced  and 
applied  by  ihe  Oourt  in  the  Estate  of  Samuel  Sandford,  and  we 
are  of  opinion  that  the  ruling  is  correct  beyond  a  doubt.  As 
a*  consequence  resulting  from  the  operation  of  this  rule,  the 
acknowledgment  must  conform  to  the  statute,  and  be  complete 
in  itself  —  that  is  to  say,  it  must  not  require  the  aid  of  extrinsie 
evidence.  When  the  parties  are  identified,  and  the  instm- 
ment  in  writing  is  produced  and  proven,  the  Oourt  must  be 
able  to  say  from  the  instrument  that  the  person  who  signed  it 
thereby  acknowledged  himself  to  be  the  father  of  the  illegiti- 
mate child  therein  named.  The  testator  calls  the  plaintiff  his 
'' daughter,"  and  as  there  are  no  words  of  qualification,  and 
resort  cannot  be  had  to  extrinsic  evidence  to  help  out  the 
acknowledgment,  die  inevitable  meaning  is,  his  legiimal€ 
daughter.  But  the  object  of  an  acknowledgment  under  this 
statute  is  to  change  the  etatos  oi  all  illegitimate  elilld^  and  to 
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bring  him  or  her  into  new  relations  with  the  putative  father; 
and,  in  order  that  this  intention  may  appear  on,  or  necessarily 
arise  from,  the  face  of  the  acknowledgment,  the  child  must  be 
declared  to  be  illegitimate,  or  words  must  be  used  that  neces- 
sarily imply  illegitimacy.  Otherwise  the  intention  to  chan;^ 
the  relation  subsisting  between  tiie  father  and  child  would  not 
appear  from  the  instrument  itself.  Merely  coupling  the  appel- 
lation "my  daughter"  with  the  plaintifPs  name  does  not  raise 
the  most  shadowy  presumption  that  his  intention  was  to  ele- 
vate an  illegitimate  to  the  condition  of  his  heir. 

If  the  admowledgment  may  bo  aided  by  extrinsic  evidence 
in  one  respect,  why  may  it  not  in  others,  and  why  may  not 
the  person  claiming  under  the  alleged  acknowledgment,  prove 
by  parol  evidence  that  it  was  signed  in  the  presence  of  a  com- 
petent witness,  though  it  was  not  attested  by  him?  But  the 
oral  evidence  of  the  plaintiff  goes  further  than  this — ^by  prov- 
ing her  illegitimacy^  she  contradicts  the  instrument  under 
which  she  claims.  By  claiming  under  it,  she  is  boimd  by  its 
recitals;  and  there  being  no  latent  ambiguity  in  the  term 
*'  my  daughter,"  it  is  not  subject  to  alteration  by  parol  evi- 
dence. 

The  question  suggested  in  the  Estate  of  Samuel  Sandford  is 
nH>re  important  than  the  one  just  discussed.  Can  an  instru- 
ment that  was  plainly  and  unmistakably  executed  for  another 
purpose,  though  it  contains  all  the  matters  required  by  the 
statute  for  an  acknowledgment,  and  was  executed  in  the  pre- 
Bcribed  manner,  be  regarded  as  a  statutory  acknowledgment  of 
paternity  of  an  illegitimate  child?  We  are  clearly  of  the 
opinion  that  the  answer  must  be  in  the  negative. 

The  statute  is  very  loosely  drawn,  and,  when  construed 
"With  the  utmost  strictness,  action  taken  under  it  is  attended 
with  much  risk  to  those  dealing  with  the  legitimate  heirs  of 
the  father,  because  the  statute  has  not  required  publicity  to 
be  given  to  the  acknowledgment  by  record  or  otherwise;  but 
it  is  impossible  to  conceive  that  the  Legislature  intended  to 
go  to  the  absurd  length  of  attributing  that  effect  to  documents 
made  by  tha  ffttber  in  the  usual  course  of  bosineBs^  in  which 
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the  child's  name  and  paternity  might  appear  in  some  eoDiwe- 
tion  with  the  subject  matter  of  the  document  For  dl  the  pii> 
poses  of  justice  it  would  be  as  safe  to  leave  the  matter  to 
be  proven  by  oral  declarations,  as  to  be  established  by  inei* 
dental  mention  in  written  instruments.  The  object  of  the 
statute  was  not  to  enable  the  illegitimate  child  to  become  the 
heir  of  his  father,  when  it  was  satisfactorily  shown  who  wu 
his  father;  but  it  was  to  empower  the  father  to  oonstitate  bis 
illegitimate  child  his  heir,  if  he  desired  so  to  da  It  authorued 
him  to  accomplish  this  purpose  by  proceeding  in  a  prescribed 
mode.  He  must  sign  a  writing,  in  the  pres^ioe  of  a  oompe 
tent  witness,  acknowledging  himself  to  be  the  father  of  tbe 
illegitimate  child.  Much  is  due  to  the  word  "acknowledged" 
in  the  connection  in  which  it  is  used.  It  implies  the  fonnal 
doing  of  an  act  for  the  purpose  of  availing  himself  of  the  bae* 
ficial  provisions  of  the  statute.  That  term  may  not  be  indis- 
pensable, but  doubtless  other  words  may  be  employed,  pro- 
vided the  whole  instrument  shows  it  to  be  an  adnowled^ent 
made  for  the  purpose  of  elevating  the  ille^timate  to  tbe  posi- 
tion of  an  heir  of  his  father.  This  purpose  must  dearlj 
appear  from  the  instrument,  and  the  Court  is  not  at  liberty 
to  extract  a  statement  or  recital  from  an  instrument  ezeented 
for  another  purpose,  and  say  that  as  the  maker  of  the  instn- 
ment  admits  that  he  is  the  father  of  the  child,  therefore  be 
shall  be  held  to  have  intended  to  niake  the  child  his  heir. 

The  statutes  present  many  instances  in  which  certain  speci- 
fied results  may  be  attained  or  objects  accomplished  hj  tbe 
performance  of  certain  acts  prescribed  by  the  statute^  but  in 
such  cases  it  is  generally  if  not  universally  true  that  it  must 
appear  that  the  act  was  done,  not  only  in  confonnify  with  the 
statute,  but  for  the  purpose  of  securing  the  result  authorised 
or  required  by  the  statute.  A  declaration  of  homestead,  a 
possessory  claim  to  public  land,  a  declaration  as  a  sole  trader, 
an  acknowledgment  of  a  deed,  are  familiar  examples.  Sup- 
pose a  person,  entitled  to  make  a  declaration  of  homestead, 
should  execute,  acknowledge  and  file  for  record  a  mortgage  in 
which  was  recited  all  the  matters  n^eess&y  to  be  stated  in  tbe 
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declaration ;  would  any  one  take  the  riak  of  offering  the  mortr 
gage  in  evidence  to  prove  a  declaration  of  homestead  ?  There 
is  no  greater  difficulty  in  converting  a  mortgage  into  a  declara- 
tion of  homestead  than  in  making  a  statutory  acknowledgment 
of  paternity  of  an  illegitimate  child  out  of  a  wilL  The  state- 
ment of  all  the  facts  in  the  one  case  does  not  tend  to  show 
that  the  mortgagor  made  a  declaraticm  of  homestead,  for  thou^ 
able^  he  may  have  always  been  unwilling  to  make  the  claim ; 
nor  does  the  menti(m  of  the  plaintiff  by  the  testator,  as  his 
daughter,  tend  to  show  that  he  acknowledged  her  as  such,  in 
order  to  make  her  his  heir. 

There  are  many  considerations  growing  out  of  the  nature  of 
a  will — it  being  always  subject  to  alteration  and  revocation 
up  to  the  death  of  the  testator,  it  not  taking  effect  until  that 
event  happens,  and  there  being  nothing  of  the  character  of  a 
delivery  in  respect  to  wills,  as  is  usually  the  case  with  all  private 
writings  affecting  others  than  their  makers  —  that  have  a  bear- 
ing on  the  question  of  the  competency  of  a  will  to  prove  the 
main  fact  in  issue;  but  we  need  not  pause  to  notice  them. 

Judgment  reversed  and  the  cause  remanded  for  a  new  triaL 

Shatteb,  J.,  concurring  specially,  in  which  concurreiice 
Mr.  Justice  Sawtbu  joined:  . 

I  concur  in  the  judgment. 


MOEMS  KETOHUM  et  oL  v.  J.  D.  CfRIPPEN  d  oZ. 

TatutBCBXTT  ov  Apfbil. —  If  s  MM  Is  ott  tbo  calendar,  and  ■olmiltted  for 
deciaion  on  brlefa  to  te  filed  In  Tacatlon,  It  will  reqnlro  a  strong  ihowlng  to 
jnatUj  ttala  Goart»  on  motion  made  at  the  nest  term.  In  permitting  additions 
to  the  transertpt  to  he  made  of  matters  hefore  dellherateiy  omitted  by  the 
moTlng  party. 

AppxALABLa  Obobb. —  An  order  refusing  to  strike  ont  a  statement  made  on 
motion  for  a  new  trial  is  not  an  appealable  order.  It  Is  not  *'a  special 
order  made  after  final  Judgment  **  within  the  meaning  of  sections  three  hun- 
dred and  thirty-aix  and  three  hundred  and  fOrtynMren  of  the  Practice  Act. 

Obdbb  to  Btbiks  out  is  Intbbix>cutobt. —  An  order  strildng  ont  or  re- 
fusing to  strike  oot  statement  on  motion  for  new  trial,  is  Interlocatory  to 
the  order  granting  or  refusing  to  grant  a  neiw  trial,  which  la  the  dnal  and 
appealable  ord^r. 


366  Ketchum  v.  Ckippeit.  [Smp-Ct 

OpialoD  of  the  Oomt  —  Sawyer,  J. 

Appeal  from  the  District  Court,  Fourth  Judicial  District 
City  and  County  of  San  Francisco. 

Plaintiffs  moved  for  a  new  trial  in  the  Court  below,  and 
defendants  appealed  from  an  order  refusing  to  strike  out  tke 
statement. 

The  other  facts  are  stated  in  the  opinion  of  the  Gouti 

CUurJce  <6  Carpeniier,  for  Appellants. 
Harmon  dc  Whitney,  for  Bespondenti. 


By  the  Court,  8 awtbb,  J. : 

The  appellants  moved  for  leave  to  add  other  portions  of  Ae 
record  in  the  Court  below  to  their  transcript  on  appeal  from 
an  order  of  the  District  Court  refusing  to  strike  out  plaintifis^ 
statement  on  motion  for  new  trial.  The  cause  was  regolaiij 
on  the  calendar,  and  regularly  submitted  for  decision  at  the 
July  term,  on  briefs  to  be  filed  in  vacation,  and  the  respond- 
ents' brief  was  duly  filed,  after  which,  at  the  next  term  of 
the  Court,  this  motion  was  made.  At  this  stage  of  the  esse 
it  would  require  a  very  strong  showing  to  justify  the  Court  in 
allowing  the  transcript  to  be  materially  changed  by  supplying 
other  papers  which,  as  in  this  case,  had  been  deliberately 
omitted.  We  do  not  think  any  sufficient  ground  for  granting 
the  motion  is  disclosed  by  the  affidavits  presented. 

It  was  stipulated  by  the  parties  that  the  transcript,  as  it  ii 
*^  contains  all  that  is  necessary  for  the  determination  of  ssid 
ap[)eal,  and  *  *  *  is  a  true  and  correct  transcript  on  ap- 
peal from  the  said  order,''  and  we  are  of  opinion  that  it  tmt 
tains  all  that  is  necessary  to  present  the  questions  raised  bj 
appellant.  There  is,  therefore,  no  necessity  for  encumbering 
the  record  with  other  matter.  Besides,  die  order  appealed 
from  is  not  the  subject  of  an  appeal,  and  the  case  itself  ii 
improperly  here  on  this  appeal  The  order  refusing  to  strib 
out  the  statement  on  motion  for  nsw  trial  is  not  a  ^^spesii] 
order  made  after  final  judgment^''  within  the  meamng  of  aee- 
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tions  three  hundred  thirty-six  and  three  hundred  forty-seven 
of  the  Practice  Act.  It  does  not  follow  the  judgment  in  the 
same  line  of  proceeding.  It  is  an  interlocutory  order  in  th(? 
proceedings  to  obtain  a  new  trial  before  the  motion  for  new 
trial  has  been  heard  and  determined.  It  may,  or  may  not,  be 
made  in  point  of  time  after  final  judgment,  but  it  is  in  a  dif- 
ferent line  of  proceeding  in  which  the  order  granting  or  refus- 
ing a  new  trial  is  die  final  and  appealable  order.  It  does  not 
follow  the  final  judgment,  or  in  any  way  depend  upon  it.  No 
appeal  from  such  interlocutory  order  lies.  (LeffingiveU  v. 
Oriffing,  29  Cal.  198;  DeBarry  v.  Lambert,  10  OaL  503.) 

Motion  of  defendants  to  add  papers  to  the  transcript  on 
appeal  from  the  order  refusing  to  strike  out  plaintiff's  state- 
ment on  motion  for  now  trial  denied,  and  the  said  appeal  dis- 
missed. 


THE  SAN  FRANCISCO,  ALAMEDA,  AND  STOCKTON 
RAILROAD  COMPANY  i;,  ANDREW  CALDWELL 
etd. 

OdirsTiTDTioNALiTT  ov  TaivnmvTa  nrncrum  or  Razlsoad  Act. —  llift  thtr> 
teentli  section  of  the  BaUroad  Aet,  reqalrinc  GommlflBioiien,  In  nrntmUng  th* 
Talue  of  lands  sooght  to  be  taken  hj  the  company,  to  make  allowance  for 
any  benefit  that  will  accrne  to  the  person  whose  lands  are  taken,  la  not  ro> 
pognont  to  the  Constitution. 

PftiTAn  Propsitt  may  bb.  TiKBR  TOB  BiJtLB0AD8. —  Rallroads  for  the  car- 
riage of  passengers  and  transportation  of  merchandlae  are  pnbllc  hli^wajs, 
for  the  conatmctlon  of  which,  though  made  by  prlTate  corporations,  the 
land  belonging  to  prlvaste  persons  may  be  taken  vpoo  paying  the  owner  a 
Jttst  compensation. 

Unisi^Tiyn  Powsb  xn  Taking  Lamp  iob  Ppbuc  Uan. —  It  la  In  the  power 
of  the  Legislature  to  declare  that  In  ascertaining  what  la  a  Jost  compensa- 
tion to  be  paid  to  the  owner  of  land  taken  for  a  railroad,  the  bviefit  which 
may  result  to  the  remaining  land  of  the  same  parcel  shall  be  set  off  in 
satisfaction  or  part  satisfaction  of  the  yalae  of  the  partlcnlar  land  taken. 

OoxPBNSATiON  FOB  LAND  Takbn  IOB  PuBuc  UsB. —  The  Constitution  gnar- 
anteea  to  the  owner  of  land  taken  for  pnbllc  purposes  only  a  Just  compensa- 
tion, and  to  glre  a  just  compensation,  not  only  the  benefit  which  may 
result  to  the  remaining  land  of  the  parcel  taken,  bat  also  the  Injury  which 
this   remaining  parcel   may   sustain,   ahonld   be   taken    Into   consideration. 

Just  Compbnsation  ton  Land  Taxbn  bob  Public  tJsn. —  When  the  land 
taken  for  a  railroad  la  a  part  only  of  a  tract,  it  la  the  duty  at  the  Gommla- 
sloners.  In  arrlflng  at  a  just  compensation  to  ba  paid  to  tha  avMr,  to  aaoei 
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tain  what  to  tbe  yalae  of  tho  whole  tract  without  the  railroad,  aad  tte 
what  will  be  the  Taloe  of  the  part  not  taken  after  the  road  to  eomtnelai 
and  the  dlfterence  In  Talnea  le  the  trae  eompenaattoa  to  be  awardtd. 

Tfix  case  came  up  from  the  Comitj  cf  Alamedm. 

The  other  facts  are  stated  in  the  opinion  cf  the  Oomt 

A.  M.  Crane,  for  Appellant  The  question  raised  bj  die 
bill  of  exceptions  is  this,  viz:  In  the  assessment  of  damiga 
for  land  taken  for  the  construction  of  a  railroad,  are  the  Oom- 
missioners  bound  to  take  into  consideration  and  make  aDov- 
ance  in  assessing  such  damages  for  any  benefits  aocming  to 
the  claimants  by  reason  of  the  construction  of  the  road!  The 
Court  below  determined  this  proposition  in  the  negatin. 
The  last  clause  of  section  eight  of  Article  I  of  the  ConstitQtiaB 
of  this  State  is  as  follows:  ^^Nor  shall  private  property  be 
taken  for  public  use  without  just  compensation.''  The  ''just 
compensation ''  here  specified  may  as  well  be  made  by  the 
advantages  and  boiefits  conferred  by  a  public  work  as  in 
money,  as  there  is  nothing  in  the  Constitution  requiring  it  to  be 
paid  in  money;  and  such  is  the  law  as  recognised  by  this  Conit 
in  San  Francisco  and  San  Jose  Bailroad  Company  r.  Mako- 
ney,  29  Cal.  112.  To  the  same  effect  are  the  following  caaee: 
Betts  y.  The  City  of  WtUiamahurg,  16  Barb-  255 ;  The  Mayor, 
etc.,  of  New  York  v.  UvingOon,  8  Wen.  85;  MaUer  of  Fwnm 
Street,  17  Wen.  649.  It  is  not  deemed  either  neceesaiy  or 
proper  to  argue  at  length  the  constitutional  question  made,  tf 
that  would  be  merely^  literally  or  in  substanoe,  to  repeat  the 
opinions  of  the  Court  in  the  New  York  cases  before  lef^ 
to. 

N.  Hamilton,  for  Bespondents.  The  respondents  were  enti- 
tled to  the  full  value  of  the  land  taken,  irrespective  of  anj 
benefits.  (2  Kent,  8th  Ed.  400 ;  Jacob  v.  CUy  of  LouisvOU,  9 
Dana,  114;  Rice  v.  Turnpike  Co.,  7  Dana,  81;  Giesy  v  TFl 
and  Z.  R.  R.  4  Ohio  St.  R  308;  Lit.  Miami  R.  R.  v.  CoM, 
6  Ohio  St.  E.  182 ;  Milwaukee  and  Miss.  R.  R.  v.  Elbe,  4 
Chandler,  Y2;  State  v.  Miller,  8  Zab.  888;  PeL  WhiU  Ul 
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Rood  Co.y  N.  H.  Law  Rep.  1857;  Cushman  v.  Smithy  84 
Maine,  247.)  Respondents  also  contend  that  the  benefits  con- 
templated by  that  section,  if  to  offset  value  of  land  taken,  are 
such  special  benefits  as  accrue  to  the  particular  piece  or  tract 
of  land  through  which  the  road  runs,  and  are  only  such  bene- 
fits as  reclaiming  low,  marshy  land  by  ditching,  and  possibly, 
the  erection  of  depots  thereon;  and  in  estimating  the  same, 
the  Commissioner  should  look  to  the  length  of  the  road 
through  the  tracts  and  the  question  should  be:  How  does  this 
pi£ce  of  road  affect  this  pisce  of  land?  Because 'they  could 
with  certainty  estimate  the  cost  of  ditching,  etc.,  but  not  such 
general  benefits  as  inure  to  the  whole  community  by  reason  of 
the  construction  of  a  railroad  from  one  important  point  to 
another. 

By  the  Court,  Oubbby,  C.  J. : 

Appeal  from  the  judgment  of  the  District  Court  of  the 
Third  Judicial  District  confirming  the  assessment  of  damages 
for  lands  taken  for  the  construction  of  the. railroad  of  said 
company. 

The  railrond  company  filed  in  the  office  of  the  Clerk  of  said. 
District  Court  in  and  for  the  County  of  Alameda,  in  which 
county  the  lands  proposed  to  be  taken  for  the  use  of  the  com- 
pany are  situated,  a  petition  containing  therein  the.  matters 
necessary  to  be  stated  as  provided  in  the  twenty-fourth  sec- 
tion of  the  Railroad  Act  passed  in  1881.  (Laws  1861,  p.  619.) 
A  time  for  hearing  the  petition  was  appointed  and  the  owners 
of  the  land  proposed  to  be  condemned  to  the  use  of  the  road 
were  duly  notified  thereof.  No  objections  were  made  by  any 
of  the  owners  of  the  lands  described  in  the  petition  to  their 
appropriation  to  the  use  of  the  company,  and  thereupon  Com- 
missioners were  appointed  to  ascertain  and  assess  the  compen- 
sation to  be  paid  for  such  landsi  The  Commissioners  pro- 
ceeded to  view  the  several  tracts  of  land  described,  and  heard 
the  parties  interested  and  the  testimony  and  proof  offered,  and 
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made  and  filed  their  report  oontainiiig  an  assessment  of  the 
oompenaation  which  they  determined  the  company  should  pay 
to  the  respective  owners  of  the  land  appropriated  for  the  use 
of  the  railroad.  With  this  report  the  land  owners,  who  are  the 
respondents  in  the  case  before  ns,  seem  to  have  been  satined, 
but  the  railroad  company,  deeming  itself  aggrieved  by  the 
determination  of  the  Commissioners,  in  due  time  excepted  to 
the  report  and  moved  the  Court  to  set  it  aside  and  award  a 
new  trial,  on  several  grounds,  one  only  of  which  is  relied  upon 
in  this  Court,  which  is  that  the  Commissioners  did  not,  in 
ascertaining  and  assessing  the  compensation  to  be  paid  to  anj 
of  the  land  owners,  take  into  consideration  or  make  allowance 
for  the  benefits  or  advantages  accruing  to  such  persons  by 
reason  of  the  construction  of  the  railroad  as  proposed  by  the 
company,  notwithstanding  the  evidence  produced  authorized 
and  required  them  to  do  so.  The  question  thus  raised  by  the 
railroad  company  was  argued  at  the  June  term  of  the  Court 
in  1865,  and  at  the  following  October  term  the  Court  over- 
ruled the  exceptions^  and  confirmed  the  report,  and  decided, 
as  a  matter  of  law,  that  the  Commissioners  had  no  right  in 
ascertaining  the  compensation  to  be  paid  the  respondents  to 
take  into  consideration  or  xnake  allowance  for  any  benefits  or 
advantages  accruing  to  them  or  either  of  them  by  reason  of 
the  construction  of  the  railroad  of  the  company;  and  further, 
held  and  decided  that  the  respondents  were  entitled  to  the 
full  value  of  the  land  taken  for  the  construction  of  said  road, 
irrespective  of  any  benefits  or  advantages  which  they  may 
have  derived  therefrom;  and  the  Court  therefore  dedhied  to 
examine  said  report,  or  the  evidence  therein  reported  upon 
that  question. 

The  railroad  company  excepted  to  this  decision  of  the 
Court,  and  the  appeal  taken  brings  up  the  same  for  review. 

The  thirtieth  section  of  the  Bailroad  Act  of  1861  declares 
it  to  be  the  duty  of  the  Commissioners  appointed  to  ascertain 
and  assess  the  oompensaticon  for  the  lands  sought  to  be  appro- 
priated, to  be  paid  by  the  railroad  company  .to  the  person  or 
persons  having  or  holding  any  right,  title  or  interest  therein. 
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to  take  into  oonfiideration  and  make  allowance  for  any  benefit 
or  advantage  that  in  their  opinion  will  accrue  to  such  person  or 
persons  by  reason  of  the  construction  of  the  road  as  proposed. 
(See,  also,  Laws  1863,  p.  613.) 

If  this  statute  is  not  invalid  on  the  ground  of  repugnance  to 
the  constitutional  rights  of  the  owners  of  lands  sought  to  be 
appropriated  to  the  use  of  the  railroad,  which  provides  that 
private  property  shall  not  be  taken  for  public  use  without  just 
compensation,  then  we  are  at  a  loss  to  know  on  what  groimd 
the  ruling  of  the  Court  was  based  or  can  be  sustained. 
Whether  the  use  of  the  property  taken  for  the  purposes  of  the 
railroad  is  a  public  use  within  the  meaning  of  the  Constitu- 
tion, or  the  contrary,  is  involved  in  the  question  presented  for 
consideration.  But  on  this  subject  there  is  no  room  for  con- 
troversy at  this  day,  if  respect  is  paid  to  the  adjudications  of 
the  highest  Courts  of  the  land.  Railroads  are  esteemed  as  pub- 
lic highways,  constructed  for  the  advantage  of  the  public. 
**  Railroads,'*  said  Mr.  Justice  Sutherland,  in  Bloodgood  v. 
Mohawk  cmd  Hvdsan  Bailroad  Company^  14  Wend.  57, 
**  though  made  by  private  corporaticms,  when  designed  for  trav- 
elling and  transportation,  are  great  public  improvements. 
They  can  be  made  profitable  to  the  proprietors  only  by  afford- 
ing the  most  liberal  accommodations  to  the  public.  They  are, 
from  their  very  nature,  devoted  and  exclusively  devoted .  to 
the  public  use,  upon  such  terms  and  conditions  aa  the  Legis- 
lature in  their  wisdom  think  reasonable  and  proper  in  order 
to  insure  to  the  owners  of  the  stock  a  reascmable  remunera- 
tion for  the  hazard  and  expense  incurred  in  their  construc- 
tion/' The  principles  applicable  to  this  subject  are  ably  and 
elaborately  considered  in  the  arguments  of  counsel  and  in  the 
opinion  of  Mr.  Chancellor  Walworth  in  the  case  of  Beecknum 
V.  Saratoga  and  Schenectady  Bailroad  Company ^  3  Paige,  45, 
74.  In  die  case  here  referred  to,  the  Chancellor  held  that  rail- 
roads for  the  conveyance  of  travellers  or  the  transportation  of 
merchandise  from  one  part  of  the  State  to  another  were  public 
improvements  and  for  the  public  benefit,  for  the  construction 
of  which  private  property  might  be  taken  under  the  authority 
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of  the  Legislature,  upon  paying  a  just  compensation  therefoi 
to  the  owners.  That  the  eminent  domain,  or  the  right  to  re- 
sume the  possession  of  private  property  for  the  public  use, 
upon  paying  a  just  compensation  therefor,  remained  in  the 
Government^  or  the  people  in  their  sovereign  capacity;  and 
that  such  right  of  resumption  might  be  exercised,  not  only  for 
the  public  safely,  but  also  when  the  interests  or  even  the  om- 
venience  of  the  State  or  of  its  inhabitants  were  concerned,  as 
for  the  purpose  of  making  turnpikes,  railways,  canals,  ferries 
and  bridges  for  the  accommodation  of  the  public.  That  it  be- 
longed to  the  legislative  power  of  the  State  to  determine 
whether  the  benefits  which  the  public  were  to  derive  from  such 
improvements  were  of  sufficient  importance  to  justify  an  exer- 
cise of  the  right  of  eminent  domain,  in  thus  interfering  with 
the  private  rights  of  individuals,  and  that  the  right  itself  might 
be  exercised  by  the  Government  through  its  inmiediate  officers 
or  agents,  or  directly  through  the  medium  of  corporate  bodies 
or  private  individuals,  (Bloodgood  v.  Jf,  <&  H.  B.  B.  Co.y  18 
Wend.  13;  Bradley  v.  N.  T.  dc  N.  E.  B.  B.  Co.,  21  Conn.  294; 
Cotrill  V.  Myrick,  12  Me.,  222;  Dyer  v.  Tuscaloosa  Bridge 
Co.,  2  Porter,  296;  Harding  v.  Goodlett,  3  Yerger,  41;  Swan 
V.  Williams^  2  Oibbs,  427;  WUliams  v.  N.  T.  Ceniral  Bail- 
road,  18  Barb.  246;  State  v.  BiveSy  5  Ired.  297;  N.  BaUwag 
Co.  V.  C.  A  a  Bailway,  7  Foster,  183.) 

The  right  of  eminent  domain  is  an  attribute  of  sovereignty 
which  is  usually  defined  as  the  right  to  take  and  appropriate 
private  property  to  public  use  whenever  the  public  exigencies 
demand  it  (Redfield  on  Railways,  Ck  XI,  Sec  1.)  We 
shall  assume,  for  the  purposes  of  this  case,  that  the  public  exi- 
gencies required  the  taking  and  appropriation  of  the  respond- 
ents' lands  for  the  uses  and  purposes  of  the  railroad  com- 
pany, as  upon  this  question  no  doubt  is  suggested  on  the 
respondents'  behalf.  To  this  right  of  eminent  domain  the 
obligation  on  the  part  of  the  State  or  its  representative  to  make 
just  compensation  for  the  lands  so  taken,  is  concomitant 
and  inseparable.  (Bonaparte  v.  0.  and  A.  B.  Co.,  1  Bald.  G. 
C.  226;  Bloodgood  v.  M.  and  H.  B.  Co.,  18  Wend.  9;  Brad- 


Oct,  1866.]  S.  F.,  A.  &  S.  B.  K.  Co,  v.  Caij>well.  373 


opinion  of  the  Court  —  Carrey,  C.  J. 


shaw  V.  Sogers,  20  John.  103;  2  Kent  Com.  339  and  notes.) 
But  in  ascertaining  what  is  just  compensation  the  question  is 
presented,  in  the  case  before  us,  as  to  the  power  of  the  Legis- 
lature to  declare  and  determine  that  benefits  which  may  result 
to  him  whose  property  shall  be  taken,  by  the  enhancement  of 
the  value  of  his  remaining  property,  which  is  of  the  parcel  of 
that  taken,  by  reason  of  the  construction  of  the  railroad,  shall 
be  estimated  and  set  off  in  satisfaction  or  in  part  satisfaction 
of  the  compensation  to  which  he  may  be  entitled  for  the  par* 
ticular  propelrty  taken  from  him  for  the  use  of  the  public. 
The  opinions  of  jurists  on  this  subject  are  found,  on  examina* 
tion,  to  be  widely  diverse  from  each  other.  On  the  one  side 
it  has  been  maintained  that  compensation  to  the  extent  of  the 
value  of  the  land  taken  must  be  made  in  all  cases,  without 
any  deduction  on  account  of  any  benefit  or  advantage  which 
may  accrue  to  other  property  of  the  owner,  by  reason  of  the 
public  improvement  for  which  the  property  is  taken.  {Jacob 
V.  The  City  of  Louisville,  9  Dana,  114;  Bice  v.  Turnpike  Co., 
7  Dana,  81 ;  Kensy  v.  Louisville,  4  Dana,  154 ;  Woodfolk  v. 
N.  and  C.  Railway,  2  Swan,  422;  Hatch  v.  B.  B.  Co.,  25  Vt, 
49 ;  Bailway  v.  Legard,  10  Lou.  Ann.  R  150 ;  Giesy  v.  C.  W. 
and  Z.  Bailway,  4  Ohio  St.«B.  808;  Little  Miami  Bailway  v. 
CoUeti,  6  Ohio  St  R.  182 ;  Cushman  v.  amiih,  84  Maine,  247; 
State  V.  MiUer,  8  K  J.  888.) 

In  support  of  this  view  it  is  argued  that  the  enhanc^nent 
of  the  value  of  other  property  of  the  owner  of  the  land  pro- 
posed to  be  condenmed  to  public  use,  which  may  be  of  the 
parcel  of  that  taken,  is  merely  the  measure  of  such  owner's 
share  in  the  general  good  produced  by  the  public  improve- 
ment; and  why,  it  is  asked,  is  not  the  owner  in  such  case 
justly  entitled  to  the  increase  in  the  value  of  the  property 
thus  fortuitously  occasioned,  .without  paying  for  it?  His 
share  in  the  benefits  resulting  may  be  larger  than  falls  to  the 
lot  of  others  owning  property  in  the  same  vicinity,  and  it  may 
not  be  80  large,  and  yet  he  alone  is  made  to  contribute  to  the 
improvement  by  a  deduction  from  the  compensation  which  is 
awarded  him  by  sovereign  behest  as  a  pure  matter  of  righty 
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though  others  whoee  property  .may  adjoin  the  public  work 
are  equally  with  himself  benefited  by  it  On  the  other  side 
it  is  maintained  that  the  pubUc  is  only  dealing  with  those 
whose  property  is  necessarily  taken  for  public  use,  and  that  if 
the  property  of  such  persons  immediately  connected  with  that 
taken,  but  which  remains  unappropriated,  is  enhanced  in 
value  by  reason  of  the  improvement  then,  thereby  the  ow^iers 
receive  a  just  compensation  for  the  lands  taken  to  the  extent 
of  such  enhancement,  and  if  thereby  fully  compensated  they 
cannot  in  justice  ask  for  anything  more.  (People  ▼•  Mayor  of 
Brooklyn,  4  Coms.  419;  lAvingston  v.  The  Mayvr  of  New 
York,  8  Wend.  85;  Matter  of  Furman  Street,  17  Wend.  658; 
Symonds  v.  Cincinnati,  14  Ohio,  147 ;  Betts  v.  The  City  of 
Williamsburg,  15  Barb.  256 ;  Rexford  v.  Knight,  15  Barb.  627; 
Com.  V.  Sessions  of  Middlesex,  9  Mass.  388;  Ind.  Central 
Railroad  Co,  v.  Hunter,  8  Ind.  75 ;  Mclntyre  v.  The  State,  5 
Blackf.  384;  Ch-eenviUe  and  Columbia  Railway  v.  Partlow,  5 
Rich.  428;  White  v.  C.  and  S.  C.  Railway  Co.,  6  Rich.  47; 
Meacham  v.  FisKburg  RailwoAf,  4  Gush.  291 ;  Upton  v.  8.  B. 
B.  Railway  Co.,  8  Gush.  600.) 

The  weight  of  authority  appears  to  be  in  favor  of  allowing 
benefits  and  advantages  to  be  conq^dered  in  ascertaining  what 
is  a  just  compensation  to  be  awarded  in  such  cases,  and  it 
seems  to  us  that  the  reasons  in  support  of  this  view  of  the 
subject  are  unanswerable. 

Just  compensation  requires  a  full  indemnity  and  nothing 
more.  When  the  value  of  the  benefit  is  ascertained  there  can 
be  no  valid  reason  assigned  against  estimating  it  as  a  part  of 
the  compensation  rendered  for  the  particular  property  taken, 
as  all  the  Gonstitution  secures  in  such  cases  is  a  just  compen- 
sation, which  is  all  that  the  owner  of  property  taken  for 
public  use.  can  justly  demand.  The  Gonstitution  does  not 
require  the  compensation  in  such  cases  to  be  rendered  in 
money,  though  in  the  estimation  of  benefits  their  value  must 
be  measured  by  the  money  standard.  {B&tts  v.  The  City  of 
Williamsburg,  16  Barb.  266-269.) 
,    Y^at  shall  be  the  measure  of  compensation  to  the  owner  of 
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land  taken  for  public  lue,  is  involved  in  considerable  confusion 
in  the  decisions  of  Courts  on  the  subject  In  the  abstract,  the 
question  is  easily  solved,  by  ascertaining  the  value  of  the  land, 
and  the  damage  sustained  by  reason  of  taking  it  The  value 
of  the  land  taken  may  amount  to  Ae  full  compensation  to 
which  the  owner  is  entitled,  as  where  it  is  all  the  land  which 
the  owner  has  there,  and  he  has  nothing  remaining  to  be 
prejudicially  affected;  and  on  the  other  hand  the  mere  value 
of  the  land  taken  may  not  amount  to  a  just  compensation,  as 
for  example,  when  it  is  only  a  part  of  a  single  tract  and  that 
which  remains  adjacent  is  thereby  rendered  less  valuable 
intrinsically.  The  porti<Hai8  of  a  tract  of  land  dissevered  by  a 
railroad  may  not  be  as  .valuable  thus  divided  as  when  coor 
nected  by  the  land  occupied  by  the  road,  and  generally  is  not 
Sometimes  it  happens  that  one  of  such  portions  is  cut  off  from 
streams  or  springs  of  water  which  is  an  element  of  value 
affecting  the  tract  in  its  entirety.  Sometimes  the  two  por- 
tions are  by  the  course  of  the  road  made  into  inconvenient 
form  and  shape,  as  when  the  road  passes  through  the  tract 
diagonally,  or  describing  a  curve.  Sometimes  excavations  or 
embankments  must  be  made,  and  in  all  cases  it  is  necessary  to 
build  fences  and  maintain  them.  All  these  things  and  the  like 
are  or  may  be  matters  of  damage  to  the  owner  of  the  land 
taken  and  of  the  adjacent  land,  for  which  he  is  entitled  to  a 
just  compensation.  But  if  at  the  same  time  benefits  accrue  to 
the  particular  parcel  or  tract  of  land  by  reason  of  the  con* 
struction  of  the  road,  then  the  amount  of  damage  is  less  than 
the  same  would  be  if  no  such  benefits  had  accrued,  and  conse- 
quently the  compensation  'to  which  the  owner  would  have 
been  entitled  would,  in  that  degree,  be  less  than  it  would 
bave  been  in  the  absence  of  any  benefits  by  reason  of  the 
public  worL  In  estimating  the  damage  or  loss  on  the  one 
hand  and  the  benefits  on  the  other  accruing  to  the  person 
whose  land  is  taken  for  public  use,  the  Commissioners  or 
appraisers  are  not  to  go  into  conjectural  or  speculative  esti- 
mations of  consequential  damages  or  benefits.  Their  duty  is 
to  ascertain  what  is  a  just  compensation  to  the  owner,  and 
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when  the  land  of  which  he  is  deprived  is  a  part  only  of  a 
tract,  such  compensation  may  be  ascertained  by  determining 
the  valne  of  the  whole  tract  without  the  improvement  and 
the  portion  remaining  after  the  work  is  constructed.  The 
difference  is  the  true  compensation  to  which  the  party  is  en- 
titled. (Redfield  on  Railways,  Sec  71.)  The  damage  or  loss 
<m  the  one  hand,  and  the  benefits  on  the  other,  must  be  the 
proximate  consequence  of  the  taking  of  the  land  for  public 
use,  which  is  the  taking  and  using  it  for  some  purpose ;  which 
use  is  necessarily  followed  by  consequences  detrimental  or 
advantageous  to  die  remaining  adjacent  land  of  him  whose 
property  is  taken.  Whether  the  Commissioners  in  this  case 
proceeded  in  their  assessment  of  damages  and  benefits  upon 
the  principles  above  indicated  or  otherwise,  we  do  not  deem 
it  our  duty  to  inquire,  as  the  case  must  be  reconsidered  by  the 
Judge  of  the  District  Court,  who,  from  the  report  of  the  Com- 
missioners and  the  evidence  upon  which  they  acted,  will  be 
able  to  determine. 

The  judgment  must  be  reversed  and  the  cause  remanded  for 
further  proceedings,  and  it  is  accordingly  so  ordered* 

Mr.  Justice  Sawtbb  expressed  no  opinion. 


PATRICK  MoQLYNN  v.  WILLIAM  BRODIE  ato  JOHN 

MoHAFFIE. 

LlABrUTT   OV   SMPLOm   TO    BMPLOTa    TOB    IKJUBXBS    CAUND   BT   ACC'IDM'W.— 

If  AD  employ^  works  with  or  near  mtchlnery  which  la  unsafe  and  from  wMcb 
ko  la  liable  to  suatain  Injury  by  reason  of  its  beln^  ansafe,  with  the  knowl- 
edge or  the  means  of  knowled^  of  its  condition,  he  takes  the  risk  Incidait 
to  the  employment,  and  cannot  maintain  an  action  against  his  employer  for 
liijarles  sustained  by  reason  of  the  defectire  condition  of  tke  machinery. 

ApPEATi  from  the  District  Court,  Fifteenth  Judicial  District, 
City  and  County  of  San  Francisco, 

The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  oif  the  Court 
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Edward  Tompkins,  for  Appellant. 

Tod  Bobin9on,  and  Jno.  B.  Jarboe,  for  Bespondenta. 

By  the  Ooort,  Sawtxb,  J«: 

Tliis  is  an  action  to  recover  of  the  owners  of  a  fotmdrj 
damages  for  an  injuxy  sustained  by  plaintiff  while  in  the 
employment  of  the  defendants,  from  the  falling  upon  him  of 
that  portion  of  the  machinery  of  the  foundry  used  for  melting 
iron,  ^own  as  the  '^cupola."  The  complaint  alleges,  '^that 
the  falling  of  said  cupola  was  caused  by  the  same  being  inse- 
curely, n^igently  and  improperly  secured  and  supported  by 
the  defendants;  that  it  waa  so  erected  and  placed  by  them 
that  it  was  unsafe  and  dangerous;  that  plaintiff  had  no  knowl- 
edge that  the  same  was  insecure^  and  was  working,  by  order 
of  defendants,  so  near  at  the  time  it  f dl  that  it  fell  upon  him 
and  injured  him,  as  aforesaid ;  and  that  if  the  same  had  been 
properly  secured  and  fastened  by  said  defendants,  as  it  was 
their  duty  to  do,  that  the  same  would  not  haye  fallen.'' 

The  plaintiff  was  nonsuited  at  the  close  of  his  testimony, 
and  the  question  is,  whether  his  testimony  was  such  as  entitied 
him  to  have  his  cause  submitted  to  the  jury.  The  only  wit- 
ness examined  on  behalf  of  the  plaintiff  was  the  plaintiff  him- 
self, and  he  must  be  presumed,  at  leasts  to  have  stated  as 
strong  a  case  in  his  own  behalf  as  tiie  facts  would  justify. 
He  testified  to  the  falling  of  the  cupola  and  the  injury;  that 
he  waa  at  work  for  defendants  in  the  foundry  near  the  cupola 
picking  up  bricks  at  the  time  it  fell;  that  the  cupola  was  a 
structure  of  iron  and  brick,  perhaps  twenty  feet  high — the 
furnace  in  which  iron  was  melted;  that  '^the  cupola  was 
being  repaired  the  day  before  it  fell;''  that  ''Brodie^  one  of 
the  defendants,  ordered  it  repaired/'  and  ^^  that  he  supposed  it 
safe  at  the  time  it  fell."  This  ia  substantially  the  .entity  testi- 
mony in  chief.  On  cross  examination,  he  testified:  '^I  know 
the  cupola  waa  repaired  the  day  before  it  fell,  because  Fit9* 
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Patrick  repaired  it,  and  I  hdped  him  as  directed  Fitzpatrick 
was  a  working  man  in  the  foundry  of  defendants,  and  in  their 
employ,  and  was  one  of  defendants'  men.  We  had  been 
working '  at  it  about  all  the  day  before.  I  did  not  know 
whether  he  had  finished  the  job.  *  *  *  1  ^rtLS  at  work 
with  Fitzpatrick  repairing  the  cupola.  He  was  the  fuma^ 
man  of  the  foundry,  and  had  the  cupola  under  his  charge; 
was  convenient  to  it  when  it  f elL  I  don't  know  what  he  was 
doing  upon  it  when  it  fell.  I  was  picking  up  bri<^  at  the 
time.  He  was  near  l^e  furnace  at  the  time;  I  cannot  tell 
how  near.  The  furnace  was  not  lighted  that  morning.  I  do 
not  know  what  Fitzpatrick  was  doing,  or  whether  he  was  in 
or  under  the  fumaca  I  was  three  or  four  feet  from  it.''  He 
then  states  that  he  had  not  seai  either  of  the  defendants  about 
the  furnace  that  morning,  nor  at  the  repairing  of  the  cupola; 
that  ^'Fitzpatrick,  their  workman,  was  the  man  who  repaired 
the  furnace;"  that  "his  (Fitzpatrick's)  specialty  was  the  fur- 
nace part  of  the  foundry,"  On  further  examination  in  chiefs 
he  testifies  as  follows :  '^  Fitzpatrick  was  the  melter  and  foun- 
der of  the  foundry.  He  was  not  a  mason,  to  my  knowledge. 
I  was  under  Fitzpatrick's  orders  by  direction  of  William 
Brodie,  the  defendant.  The  furnace  rested  on  a  foundation  of 
brick,  with  iron  poets.  Fitzpatrick  took  out  some  of  Ae 
foimdation.  In  making  the  repairs  the  foundation  had  to 
be  fixed  some.  The  repairs  were  made  because  Brodie,  the 
defendant^  had  told  Fitzpatrick  that  the  furnace  was  bent 
over,  and  to  repair  it.  I  had  no  control  or  direction  over  the 
work  done  to  repair  it.  I  only  obeyed  orders."  This  is  Ac 
entire  testimony  material.  Numerous  cases  have  been  cited 
upon  the  point,  as  to  whether  the  employer  is  liable  to  one 
servant  for  damages  resulting  from  injuries  ^^eceived  in  the 
course  of  his  ordinary  employment  in  consequence  of  the 
negligence,  malfeasance  or  misfeasance  of  a  co-servant  engaged 
in  the  same  employment^  and  an  attempt  has  been  made  to 
distinguish  the  case.  But,  upon  the  view  we  take,  it  will  be 
imnecessary  to  consider  the  piropriety  of  the  rule  established 
or  its  applicability  to  the  facts  of  this  case.     The  testimonv 
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shows  that  there  nvta  a  cupola,  which  had  been  in  use; 
that  it  had  become  '^bent  over/'  and  out  of  repair;  that 
''  the  fonndationB  had  to  be  fixed  some ;"  that  being  out 
of  repair  and  in  an  unsafe  condition^  the  proprietors,  the 
defendants,  directed  it  to  be  put  in  repair,  and  designated 
Fitzpatrick  whose  '^  specialty  was  the  furnace  part  of  the 
foundry,"  and  the  plaintiff  to  do  the  work,  and  they  did  do  it, 
plaintiff  working  under  the  direction  of  Fitzpatrick.  The 
plaintiff  was. therefore  fully  informed  of  the  condition  of  the 
cupola,  and  knowing  its  condition  did  not  decline  the  work. 
He  wlBS  engaged  with  Fitzpatrick  in  making  the  repairs 
during  the  preceding  day.  He  therefore  knew,  for  he  had  the 
opportunity  to  know,  its  exact  condition  far  better  than  the 
defendants,  who  do  not  appear  to  have  been  about  the  cupola 
at  all  during  the  time  Fitzpatrick  and  plaintiff  were  at  work 
upon  it.  As  we  read  the  testimony,  the  repairs  w^re  not  yet 
completed,  and  the  parties,  Fitzpatrick  and  plaintiff,  were 
resuming  their  labors  upon  it  when  the  accident  occurred. 
But  whether  actually  completed  the  night  before,  and  the 
parties  w^ere  engaged  in  other  work  about  it  or  not,  is  not 
material.  It  had  not  been  used  since  the  repairs  had  been 
made,  and  was  in  the  condition  in  which  those  who  worked 
on  it  left  it.  The  risk  of  the  accident  was  a  risk  incident  to 
the  employment  in  which  plaintiff  was  engaged.  Possessed  of 
all  the  knowledge  which  defendants  had  as  to  the  condition  of 
the  cupola,  and  with  an  opportunity  of  becoming  better 
informed  in  the  progress  of  the  work  in  which  he  was  engaged, 
plaintiff  accepted  the  employment  and  continued  in  it  down 
to  the  moment  of  the  accident.  Where  a  party  works  with, 
or  in  the  vicinity  of  a  piece  of  machinery  insufficient  for  the 
purposes  for  which  it  is  employed,  or  for  any  reason  unsafe, 
wdth  a  knowledge  or  means  of  knowledge  of  its  condition,  he 
takes  the  risk  incident  to  the  employment  in  which  he  is  thus 
engaged,  and  cannot  maintain  an  action  for  injuries  sustained 
arising  out  of  accidents  resulting  from  such  defective  condition 
of  the  machinery.  This  is  the  principle  established  by  all  the 
Thia  want  of  knowledge  on  the  part  of  plaintiff  is 
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assumed  as  an  essential  condition  of  the  ri^t  to  recov^  in 
McOatrick  v.  Wasan,  4  Ohio  St  R.  569,  where  the  action  was 
brought  upon  injuries  resulting  from  the  breaking  of  machinery 
by  means  of  which  the  plaintiff  was  hoisting  goods  aboard  a 
Tessel.  The  Court  say:  "  He  was  liable  for  the  injury,  if  it 
resulted  from  his  n^lect,  or  that  of  the  master,  to  provide 
suitable  machinery  —  the  defect  in  the  machinery  being  unr 
hnoum  to  McOatrieh  The  general  rule  is,  that  an  employer 
vfho  provides  the  machinery,  and  oversees  and  controls  its  ope^ 
tions,  must  see  that  it  is  suitable;  and  if  an  injury  to  die 
worlonen  happen  by  reason  of  a  defect  unknown  U>  the  latter, 
and  which  die  employer,  by  the  use  of  ordinary  care  could 
have  cured,  such  employer  is  liable  for  the  injury."  (575.) 
So  in  a  recent  case  in  Connecticut,  it  was  held  lliat  an  empIoyS 
cannot  recover  for  an  injury  suffered  in  the  course  of  his 
employment  from  a  defect  in  the  machinery  used  by  the 
employer,  unless  the  employer  knew,  or  ought  to  have  known 
of  the  defect  and  the  employ6  did  not  know  it,  or  had  not 
equal  means  of  knowledge.  The  Court  say:  '^The  employ^ 
here  was  acquainted  with  the  hazards  of  the  business  in  iniiich 
he  was  engaged,  and  with  the  kind  of  machinery  made  use  of 
in  carrying  on  the  business.  He  must  be  held  to  have  under- 
stood die  ordinary  hazards  attending  his  employment,  and 
therefore  to  have  voluntarily  taken  upon  himself  the  hazard 
when  he  entered  into  defendant's  service.'^  (Hayden  v.  SmUh- 
ville  Manufacturing  Company,  29  Conn.  «548.}  The  Court, 
citing  WiUiam  v.  Clough,  8  Hurl,  ft  Norm.  258,  say:  "The 
defendant  was  sued  by  a  servant  who  fell  through  a  ladder 
used  in  a  brewery.  He  did  not  succeed  in  his  action.  The 
servant  was  r^arded  as  having  the  same  means  of  knowledge 
as  to  the  character  of  the  ladder  that  his  master  had,  and  was 
bound  to  judge  for  himself  of  the  danger  of  climbing  it  This 
is  the  language  of  Barnwell,  Baron  in  Exchequer:  '  I  abide  by 
the  opinion  I  expressed  in  the  case  referred  to,  Uiat  a  master 
cannot  be  held  liable  for  an  accident  to  his  servant  while  using 
ordinary  care  in  his  employment,  simply  because  the  master 
knows  diat  the  machinery  is  unsafe,  if  the  eerva/ni  hoe  (ke  i 
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means  of  kruhvledge  aa  the  master/  The  Bame  is  held  in  CMf* 
fiths  V.  Gidlow,  lb.  648.''  (569.)  In  Dynen  v.  LeaeK  40  B. 
Tu  and  E.  492,  the  partj  injured  was  a  laborer  in  a  9ngiir 
refinery,  whose  duty  it  was  to  fill  sugar  moulds  and  hoist  them 
by  means  of  machinery  to  the  hi^er  floors  of  the  warehouse. 
The  mode  had  been  to  place  them  in  net  bags,  which  effectu- 
ally prevented  accidents.  Afterwards,  the  defendant,  from 
motives  of  economy,  substituted  a  kind  of  dip  whidi  laid 
hold  of  the  rim  of  the  mould.  On  the  occasion  when  the 
accident  occurred,  tbo  intestate  had  filled  the  mould  and  fafr- 
tened  it  to  the  clip*  While  being  raised,  ''the  clip  by  some 
jerk  slipped  off  the  mould,  which  fell  on  his  head  and  killed 
him."  Upon  tbis  state  of  facts  being  shown  by  the  evidence 
the  Judge  nonsuited  the  plaintiff,  and  the  nonsuit  was  after- 
ward sustained.  In  deciding  the  case  Mr.  Baron  Barnwell 
said :  **  It  may  be  inhuman  so  to  carry  on  his  works  as  to 
expose  his  workmen  to  peril  of  their  lives,  but  U  does  noi 
eremite  a  right  of  action  for  an  injury  which  it  may  occasion, 
when  as  in  this  case,  the  workman  has  'known  all  the  facts  and 
is  as  well  acquainted  as  the  master  with  the  nature  of  the  ma^ 
ehinery  and  voluntarily  uses  U;**  and  Mr.  Baron  Channel  said; 
^  If  I  were  to  speculate  on  the  cause  of  the  accident  I  should  be 
disposed  to  think  that  it  was  the  careless  fixing  of  the  clip  by 
the  defendant  himself.  But  we  cannot  speculate  on  that  point; 
and  I  rest  my  judgment  on  the  ground  that  the  deceased  hin^ 
self  continued  in  the  employ  of  tlie  defendant  and  in  the  use 
of  (he  clip  with  full  knowledge  of  all  the  circumstances,  so  that 
he  directly  contributed  to  the  accident"  (494.)  The  only 
difference  between  that  case  and  this  is,  that,  in  the  formeri 
the  party  used  the  machinery  itself,  and  in  the  latter,  he  con- 
tinued in  the  employment  and  worked  either  on  or  imme- 
diately around  the  defective  machinery  with  full  knowledge 
of  all  the  circumstances,  and  thereby  contributed  to  the  acci- 
dent by  being  sufficiently  near  it  to  be  struck  in  its  falL  The 
principle  in  both  cases  is,  that  the  party  continued  in  bis  ordi- 
nary employment  under  circumstances  which  rendered  him 
liable  to  be  injured  by  the  defective  machinery,  with  a  knowl^ 
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edge  of  the  circtimstaxioes,  and,  therefore^  took  the  liiks  ind- 
dent  to  the  employmeEit.  The  same  principle  is  involiped  is 
Skipp  y.  Eastern  Co.  Railway  Company,  9  Ex.  223.  The 
plaintiff  was  injured  in  endeavoring  to  couple  the  train  to  the 
locomotive.  "The  time  allowed  was  limited,"  and  "evidence 
was  given  to  show  that  the  work  was  too  much  for  the  num- 
ber of  servants  employed  hj  the  oompany,  but  it  did  not 
appear  that  the  plaintiff  had  ever  made  any  complaint  upon 
the  subject  to  the  company."  It  was  insisted  that  plaintiff 
ought  to  recover  on  that  ground;  but  he  was  nonsuited  and 
the  nonsuit  sustained.  Mr.  Baron  Martin  said :  "  The  plain- 
tiff brought  tiie  accident  upon  himself,  for,  if  he  found  that  he 
could  not  do  the  work  \vhich  was  set  him,  he  ought  to  have 
declined  it  in  the  first  instance."  The  principle  is  the  same. 
for  it  can  make  no  difference  whether  the  party  works  with 
defective  or  insufficient  machinery,  or  in  close  and.  dangerous 
proximity  to  it,  or  with  an  insufficient  number  of  hands  to  per- 
form the  labor  with  safety.  In  either  case,  if  he  has  knowledge 
of  the  circumstances,  he  is  equally  culpable  and  he  assumes  the 
risk.  (See^  also,  6tii  edition  of  Story  on  Agen<7,  the  several 
divisions  of  Sec  458  and  notes  and  cases  cited.)  The  case  of 
Aldriek  v.  Palmer,  24  Cal.  518,  has  no  application.  Nor  did 
that  case^  as  supposed  by  counsel,  involve  the  principle  of  Ifae 
cases  relating  to  the  liability  of  the  master  for  injuries  to  a 
servant  resulting  from  the  negligence  or  carelessness  of  a 
fellow  servant  in  the  same  employment  It  is  true  the  point 
was  made  by  counsel,  but  the  facts  of  the  case,  in  the  opinion 
of  the  Court,  did  not  present  the  questicm,  and  it  was  neither 
discussed  nor  decided.  In  HaUower  v.  Henley,  6  CaL  SIO, 
which  is  the  strongest  case  in  this  State,  and  which,  perhaps, 
goes  to  the  verge  of  the  rule  established  by  the  auUiorities, 
the  Court  take  especial  care  to  recognize  the  principle  adopted, 
for  it  is  said:  '^  The  jury  in  the  present  case  have  found  bj 
their  verdict  a  want  of  care  in  providing  a  suitable  and  safe 
means  by  which  the  plaintiff  could  perform  his  labor,  which 
fact  ivas  unknovm  to  him  at  the  time  of  the  accident.''  Indeed 
the  attorney  for  appellant  in  the  case  at  bar  seems  to  be  well 


Oct.,  1866,]  PuLTB  V.  Vma.  883 

Opinion  of  tfe*  Court  —  8nwyor,  9. 

aware  of  this  legal  principle,  for  he  has  not  overlooked  the 
necessity  of  averring  in  his  complaint  the  essential  fact  ^^  that 
plaintiff  had  no  knowledge  that  the  same  was  insecure."  Any 
other  role  would  place  the  defendants  in  a  very  embarrassing 
position,  for  the  cupola  having  got  out  of  repair  and  become 
dangerous,  they  were  liable  to  become  responsible  for  acci- 
dents that  might  result  from  allowing  it  to  continue  in  that 
condition ;  and,  if  plaintiff  can  recover,  they  are  also  responsi- 
ble for  injuries  arising  to  those  at  work  on  and  about  it,  in 
attempting  to  remedy  the  evil  by  putting  it  in  a  safe  condi- 
tion. It  would  be  hazardous  for  defendants  to  allow  the 
cupola  to  continue  in  an  pnsafe  condition,  and  equally  hazard- 
ous to  employ  workmen  to  put  it  in  a  safe  condition*  The 
plaintiff's  own  testimony  clearly  shows,  that  he  was  as  well, 
and  even  better  informed  of  the  condition  of  the  cupola,  than 
the  defendants,  for  he  knew  it  was  ordered  to  be  put  in  repfrir 
because  it  had  become  ''bent  over"  and  required  repairing, 
and  worked  upon  it  making  the  repairs.  He,  therefore,  had 
an  opportunity  of  knowing  the  nature  of  the  defects,  which 
his  employers,  who  were  not  about  it  while  the  repairs  were 
going  on,  had  not;  and  having  this  knowledge,  he  must  be 
deemed  to  have  continued  in  his  employment  on  and  about 
the  cupola  at  his  own  risL 
The  judgment  is  affirmed. 


A.  J.  PLATE  V.  PLACIDO  VEGA  ato  FELIPPE 
ARRELLANO. 

VAmiANca  MfWMn  Pliadino  and  Pnoov.— If  tho  aniwer  Mti  ap  as  a  do- 
fenae,  In  an  action  on  a  bill  of  exchange,  a  total  failure  of  consideration, 
and  the  proof  shows  a  partial  failure  only,  tbe  Tarlanca  In  not  an  aTallable 
one  under  our  practice. 

rAiLun  ov  CoNSiDnBATioif. —  Where  a  bill  of  exchange  In  ghren  for  gooda 
sold  in  bulk,  to  be  afterwards  dellTored  by  the  vendor,  and  samples  are  de- 
llTered  aa  a  test  of  the  quality,  a  failure  to  deliTer  the  gooda  la  a  total  and 
not  partial  failure  of  consideration. 

Facts  Excusixg  Compliancs  witb  CosmiACT. —  If  a  draft  Is  glren  for  part 
purchase  price  oC  goods,  under  a  eontraet  that  the  vendor  ahall  knsp  tbe 
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goods  ninety  days  and  tben  dellTsr  them  npon  tlie  payment  of  tbe  entln 
price,  less  the  draft,  and  before  the  time  expires  the  parebaser  notifies  thi 
Tendor  that  he  cannot  comply  with  the  contract,  hot  wUl  pay  the  dra<^  tbM 
Tender  is  excused  from  keeping  the  goods. 

Appkai.  from  the  District  Court,  Fourth  Judicial  DiBtriet^ 
City  and  County  of  San  Francisco. 

Defendant  recovered  judgment  in  the  Court  below,  and 
plaintiff  appealed. 

The  other  facta  are  stated  in  the  opinion  of  the  Court 

Patterson,  Wallace  &  Stow,  for  Appellant  The  only  defense 
attempted  here  is  that  of  a  total  failisre  of  consideration  of  the 
notes  sued  upon.  This  defense  could  not  obtain,  because  the 
proof  showed  .that  ,the  defendant  Vega  received  under  the 
contract  about  five  hundred  dollars  worth  of  the  property,  and 
that  he  still  retains  it  The  non-performance  of  a  contract 
will  always  be  excused  when  it  ir  occasioned  by  act  of  law,  or 
hy  (m  act  done  by  public  authority.  (Chitty  on  Contracts, 
804,  10th  American  edition,  by  J.  C.  Perkins;  Preabyterim 
Church  V.  City  of  New  York,  V.  Cowen,  641 ;  Bayliss  v.  Fettir 
place,  7  Mass.  837-8.) 

W,  H.  L.  Barnes,  for  Respondents.  The  ai^nment  that 
because  samples  of  the  merchandise  agreed  to  be  kept  on  hand 
by  the  plaintiff  were  intrusted  to  the  defendant,  there  was  a 
partial  consideration  for  the  bills,  has  no  good  foundation 
either  in  the  facts  or  the  law  of  the  case.  There  was  sale  of 
the  goods  by  delivery  of  samples,  but  the  samples  remained 
the  property  of  the  vendor  until  the  contract  was  complied 
with.<  There  was  no  partial  failure  of  consideration.  The 
contract  was  an  entirety,  and  the  consideration  of  the  bills 
was  the  entire  performance  of  the  same,  and  plaintiff  cannot 
maintain  his  action.    (1  Story's  Equity  Jur.^  Sec  470.) 
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Bj  the  Court,  Shaftbb,  J.: 

This  is  an  action  on  two  bills  of  exchange  for  one  thousand 
dollars  each,  executed  on  the  23d  of  July,  1864,  and  payable 
in  ninety  days  after  date.  The. bills  were  drawn  by  Vega 
upon  his  co-defendant,  by  whom  they  ware  duly  accepted. 
The  defense  set  up  specially  in  the  answer  was,  a  total  failure 
of  consideration. 

It  appeared  at  the  trial  that  the  consideration  of  the  drafts 
was  a  written  undertaking  by  the  plaintiff  ^^  to  retain  and  keep 
on  hand  for  a  period  of  ninety  days/'  certain  munitions  oi 
war,  of  the  agreed  value  of  sixty-one  thousand  seven  hundred 
and  ninety-three  dollars.  Two  "samples"  of  each  lot,  how- 
ever, were  to  be  and  were  delivered  immediately  to  the  pur- 
chaser, Vega.  In  the  event  that  the  purchase  money,  sixty- 
one  thousand  seven  hundred  and  ninety-three  dollars,  less  the 
amount  of  the  drafts,  was  not  paid  at  the  end  of  ninety  days, 
Plate  was  to  be  considered  as  discharged  from  his  contract  to 
deliver  the  bulk,  and  the  drafts  were  to  become  forfeit  to  him 
as  stipulated  damages.  It  appears  further  that  the  plaintiff 
delivered  the  samples  to  V^ga  as  agreed,  but  that  he  failed 
"  to  retain  and  keep  on  hand  "  the  residue  of  the  invoice  for 
the  prescribed  period  of  ninety  days.  On  the  19th  day  of 
August,  1864,  the  arms,  etc.,  were  seized  in  the  hands  of  the 
plaintiff  by  the  military  authorities  of  the  United  States,  in 
whose  possession  and  custody  they  would  seem  to  have  re- 
mained ever  since.  The  defendant,  V^a,  has  never  returned 
the  samples  to  the  plaintiff,  nor  does  it  appear  that  he  was  ever 
requested  so  to  do. 

First — It  is  claimed  for  the  appellant  that  this  state  of  facts 
does  not  support  the  defense  set  up  in  the  answer  of  a  total 
failure  of  the  consideration  of  the  drafts. 

The  difference  between  the  allegation  and  the  proof  does 
not  He  in  kind  in  quantity  or  degree,  and  therefore  it  may 
be  doubtod  whether  the  discrepancy  would  amount  to  a  vari- 
ance at  common  law.     But  if  otherwise,  it  is  manifest  that 
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the  variance  is  not  an  available  one  under  our  BTBtem.  (Prac- 
tice Act,  Sec.  579.) 

But  we  consider  that  the  failure  of  oonaideration  was  total 
The  stores  delivered  were  delivered  as  samples.  Not  that  the 
sale  was  by  sample,  but  the  delivery  was  obviously  made  as  a 
test  or  remembrancer  of  the  quality  or  identity  of  the  bulk. 
The  part  delivery  was  not  absolute  but  provisional,  and  on 
the  failure  of  Plate  to  keep  and  retain  the  munitions  in  his 
hands  for  the  prescribed  period,  no  matter  to  what  cause  the 
failure  is  to  be  attributed,  the  ri^t  to  collect  the  notes  was 
gone,  and  it  became  the  duty  of  V^a  to  redeliver  the  samples 
to  him  on  demand.    He  now  holds  them  as  depositary. 

But  the  plaintiff  undertook  to  avoid  the  alleged  failure  of 
consideration  on  the  ground  that  Vega,  prior  to  the  seizure  of 
the  arms  by  the  Government,  and  before  it  had  taken  any 
steps  in  relation  to  them,  told  the  plaintiff  that  he  oould  not 
comply  with  the  contract^  and  notified  him  that  he  gave  up 
the  contract  altogether,  and  remarked  .that  the  plaintiff  would 
of  course  be  entitled  to  the  payment  of  the  drafts  now  in  suit 
This  avoidance  was  testified  to  by  Plate,  and  his  testimony 
was  to  some  extent  corroborated  by  the  silence  of  Vega,  who, 
though  on  the  stand  as  a  witness  on  his  own  behalf,  said 
nothing  upon  the  subject  The  question  of  fact  was  put  fairiy 
to  the  jury  by  the  Court  on  the  testimony  of  Plate,  for  there 
was  no  other,  bearing  in  anywise  upon  the  question.  The 
jury  found  for  the  defendants. 

The  verdict  cannot  be  permitted  to  stand.  There  was  no 
conflict  in  the  evidence,  the  testimony  of  the  plaintiff  w» 
corroborated  in  the  manner  suggested,  and  no  question  is  made 
upon  the  legal  effect  of  the  new  matter  if  proved. 

Judgment  reversed  and  new  trial  ordered. 
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THE  TABLE  MOUNTAIN  TUNNEL  COMPANY  v.  S.  N. 
STRANAHAN  et  oL 

atmiw  CuBvov. —  A  local  nlniiif  Msalatton  or  cooton,  adopted  after  ttie 
location  of  a  claim,  cannot  bo  glTca  In  orldenco  to  limit  tho  extant  of  a 
claim  prerionsly  located. 

CwroMB  aa  to  8iza  of  Mixino  Claims. —  Where  there  are  no  local  custom:. 
or  regalatloni  In  force  In  the  district  where  a  mining  claim  la  located  at  the 
time  of  Its  location,  general  customa  then  In  force  are  admlaalble  In  erldeiice 
npon  the. question  of  the  reasonableness  of  Its  extent. 

OmnaAL  CnsTOH  mm  to  Sisb  ov  Claims.—- Brldence  oft  local  usages  and  cnn- 
toms  In  different  eonntlea  In  the  mineral  regions,  ranrlng  from  each  other 
as  to  the  also  of  locating  a  mining  claim,  la  not  admissible  In  erldence  to 
show  the  reasonableness  of  Its  extent  A  general  uniform  custom  should  be 
proTOd  If  one  exists. 

BaasoNABLnnBsa  or  Stbid  or  Ci:«Anc. —  If  the  defendants  In  an  action  claim 
that  when  they  too!*  up  the  ground  in  dlapute  a  local  custom  allowed  them 
three  hundred  feet  /loot  to  each  man,  and  that  they  located  to  that  extent, 
they  are  estopped  froir  asserting  that  tiie  plaintiff's  location  to  the  same 
amofmt,  made  before  the  adoption  of  the  custom,  was  unreasonable  in  sise. 

Idbm. —  If  there  Is  no  orldenoe  aa  to  the  general  custom  of  the  sise  of  locating 
mining  clalma,  Inatructlons  to  the  jury  upon  the  reasonableness  of  its  siz^ 
depending  on  general  cuaton  are  Irrelevant. 

•sAinm  ooHCHunifO  Cuaroiff. —  It  Is  error  for  the  Court  to  Instruct  the  jnry 
that  '*the  statute  provides  that  general  customs,  usages,  and  regulation 
•  •  •  ehall  gorem  the  decision  of  the  action.'*  The  statute  speaks  only 
of  local  customs. 

PbiA  OF  Statutb  of  Lixitations.—  An  answer  which  aTers  that  "  if  plain- 
tUta  ever  had  any  right  or  title  to  their  clallhs  or  to  any  portion  thereof 
they  are  barred  by  the  Statute  of  Umitetions,  as  they,  the  defendants,  have 
been  In  the  quiet  and  peaceable  possession  of  the  same  adversely  to  these 
plaintiffs  for  a  period  of  ofor  !It«  years,'*  la  not  a  good  plea  of  the  Btetnte 
of  Llmitotlons. 

Cbakgb  in  Wainm  Minimo  RsauLATioif. —  An  alteration,  made  after  theii 
adoption.  In  one  of  several  mining. regulations  reduced  to  writing  by  the 
ofllcers  of  tiie  meeting,  does  not  change  the  legal  effect  of  the  other  articles. 

Fatimo  CHAVicnLS  XH  Claim. —  If  a  company  locatea  a  mining  claim  of  a  cer- 
teln  width,  extending  through  a  mounteln  from  base  to  base,  nnd  afterwards 
another  company  succeeds  to  their  possession,  whatever  it  was,  and  puts  up 
a  notice  stating  that  Ite  claim  comprises  the  claim  held  by  the  old  com- 
pany, •  •  •  and  comprises  the  channel  then  exisUug,  with  ite  dips  and 
angles,  through  the  mountain,  the  latter  company  is  not  restricted  by  thla 
Botlce  to  one  paying  channel  within  the  claim. 

Afpsal  from  the  District  Court,  Fifth  Judicial  District 
Tuolumne  County. 

This  aeiion  was  oommenced  in  April,  1861.  There  n  have 
heea  two  former  appeals  to  this  Court  which  are  reported  in 
the  20  CaL  198,  and  21  Cal.  548.     The  material  facts,  except 
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such  as  refer  to  the  points  now  passed  on  by  the  Court,  will 
be  found  reported  on  the  first  appeal. 

The  mining  district  where  the  claim  in  dispute  is  located  is 
called  the  Table  Mountain  District  In  1855,  at  the  time  the 
plaintiff  claimed  to  have  entered  upon  and  succeeded  to  the 
rights  of  the  Experimental  Company,  there  were  no  mining 
customs  or  regulations  in  force  in  the  district  in  regard  to  the 
size  of  a  claim  located  for  timnelling  purposes.  One  of  the 
principal  questions  raised  and  discussed  oil  the  trial  in  the 
Court  below  seems  to  have  been  the  reasonableness  of  the  size 
of  plaintiff's  claim.  Plaintiff  introduced  testimony  tending  to 
show  that  in  1853  the  Experimental  Company  marked  the 
boundaries  of  the  claim  as  now  claimed  by  plaintiff,  by  blazing 
trees  along  the  boundary  lines.  It  was  proved  that  said  com- 
pany then  commenced  running  a  tunnel  into  the  claim  on  the 
easterly  side  of  the  mountain,  and  worked  on  it  oontinnoiisly 
until  the  corporation  was  formed,  in  May,  1854,  and  that  the 
corporation  (the  plaintiff)  then  commenced  work  in  the  same 
tunnel.  The  corporation  did  not  mark  any  boundary  lines, 
but  claimed  to  the  old  boundary  lines  of  the  Experimental 
Company.  These  boundaries  extended  through  Table  Moun- 
tain from  base  to  base,  with  a  front  on  each  side  of  about  four 
thousand  feet.  The  mining  regulations  in  the  district  were 
adopted  at  a  meeting  of  the  miners  on  the  9th  day  of  January, 
1855.  Previous  to  this  time  the  defendants  had  been  working 
a  claim  adjoining  the  boundaries  as  claimed  by  the  Experi- 
mental Company.  On  the  day  after  the  passage  of  the  regu- 
lations the  defendants  located  a  tunnel  claim,  embracing  a  por- 
tion of  the  ground  within  the  boundary  lines  as  marked  by 
the  Experimental  Company.  The  mining  regulations  adopted 
in  1855  allowed  each  man  a  claim  for  tunnelling  purposes 
three  hundred  feet  in  width  at  the  base  of  the  mountain, 
extending  entirely  through  the  mountain  in  a  direct  line. 
Plaintiffs  proved  that  the  Experimental  Company,  in  May, 
1854,  joined  with  them  other  parties,  to  the  entire  number  of 
fourteen,  who  formed  the  corporation,  and  claimed  that  tiie 
■iae  of  the  olaim   was  not  nbreasonaUe   tor  that  number. 
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Defendants,  to  show  that  the  claim  w^B  of  unreasonable  size 
at  that  time^  called  two  witnesses  to  prove  a  general  custom 
in  the  State  as  to  size  of  claims  before  1856.  Heniy  Tomlin- 
8on  testified  that  as  early  as  the  latter  part  of  1863  he  knew 
the  general  eastom  in  Siskiyou  County^  and  that  claims  were 
fifty  feet  fronts  running  through  the  mountain.  He  also  said 
that  he  was  acquainted  with  some  in  Tulare  County,  and  that 
they  were  one  hundred  and  twenty-fiye  or  one  hundred  and 
fifty  feet  front  Jacob  Wickenham  testified  that  he  mined  at 
Yankee  Jim's^  Placer  County,  in  1851,  and  that  the  custom  at 
that  place,  before  the  miners  made  laws  was  one  hundred  and 
seventy  feet  to  the  man  through  the  mountain,  from  base  to 
base;  and  that  he  also  mined  at  White  Bock,  El  Dorado 
County,  in  1851-2,  and  that  the  custom  at  that  place  was  one 
hundred  and  fifty  feet  to  the  man^  He  also  said  he  never 
knew  of  mining  claims  in  Tuolumne  County  being  regulated 
by  these  customs. 

The  general  tenor  of  the  four  first  instructions  of  the  Court 
was  that  if  there  was  no  local  custom  regulating  the  size  of  a 
claim,  the  reasonableness  of  its  size  must  be  determined  .by 
general  custom. 

The  fifth  instruction  was  in  the  following  words:  '^The 
statute  law  of  the  State  provides  that  such  customs,  usages 
and  regulations,  when  not  in  conflict  with  the  Constitution 
and  laws  of  this  State,  shall  govern  the  decision  of  the  action.^ 

The  Sixteenth  Article  of  the  written  mining  regulations 
provided  that  'Hhe  foregoing  rules  and  regulations  shall  not 
be  so  construed  as  to  conflict  in  any  way  with  any  claim 
already  located  and  worked  upon.''  The  plaintiffs  introduced 
evidence  tending  to  prove  that  this  Article  had  been  surrepti- 
tiously altered  after  its  passage. 

The  defendants  had  run  their  tunnel  into  the  westerly  side 
of  the  mountain,  and  after  it  entered  the  mountain,  had  crossed 
the  line  claimed  by  plaintiffs.  Defendants  recovered  judgment 
in  the  Court  below.  On  motion  of  plaintiffs  the  Court  granted 
a  new  trial,  and  defendants  appealed  from  the  order. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 
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C.  Dorsey,  for  Appellants^  argaed  that  by  the  f onner  <^inian 
in  this  case,  reported  in  the  20  CaL,  the  Court  did  not  mean 
to  say  that  if  there  was  no  local  custom  r^;ulating  the  size  of 
a  daim,  that  only  mich  general  customs  could  be  giyen  in 
evidence  as  prevailed  generally  throughout  the  State,  for  mA 
that  construction  of  the  decision  it  could  have  no  {mtctical 
applicati<m,  as  all  customs  were  local,  or  applied  only  to  par- 
ticular districts,  and  there  was  no  uniformity  among  thsm. 
He  contended  that  the  Court  meant  that  the  custom  in  dif- 
ferent localities  could  be  given  in  evidence^  in  order  by  that 
means  to  arrive  at  the  general  custom  by  the.  aggregate  of 
local  customs.    He  referred  to  2  Green  on  Ev.  250. 

H.  P.  Barber,  for  Respondent,  argued  that  the  proper  con- 
struction of  the  opinion  in  the  20  CaL  was,  that  any  custom 
which  was  local  could  not  be  given  in  evidence  to  prove  a 
general  custom;  and  cited  4  Term  R  157;  16  N.  Y.  R  892; 
Bouvier's  Law  T)ict  ^^  Custom;*'  and  Leach  ▼.  PetHm,  4 
Shepley,  462. 

By  the  Court,  Rhodes,  J.: 

The  appeal  is  taken  from  the  order  granting  the  plaintiff  a 
new  trial.  Both  parties  have  discussed  most  of  the  grounds 
of  the  motion  for  a  new  trial,  but  as  the  reoord  does  not  show 
upou  which  of  the  grounds  the  Court  relied  in  making  the 
order,  we  shall  consider  only  those  which  in  our  opinion 
clearly  dispose  of  this  appeal. 

When  this  cause  was  formerly  before  the  Court  (20  Cal. 
198)  It  was  held  on  the  authority  of  English  v.  Johnson,  17 
Cal.  107,  that  "  whpre  a  claim  is  distinctly  defined  by  physical 
marks,  possession  taken  for  mining  purposes  embraces  the 
whole  claim  thus  characterized,  though  the  actual  oocupanqr 
or  work  done  be  only  on  a  part,  and  though  the  party  does 
not  enter  in  accordance  with  mining  rules.''  After  laying 
down  this  rule  which  disposed  of  the  point  before  the  Court— 
it  relating  to  the  admissibility  of  certain  testimony  tendmg  to 
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prove  that  those  under  whom  the  plaintifiF  claimed  had  taken 
up  and  defined  in  that  manner  a  mining  daim,  including  the 
premises  in  controversy  —  the  Court  proceeded  to  dispose  of 
an  objection  to  the  rule,  urged  by  counsel,  that  under  the  rule 
there  would  be  no  limit  to  the  quantity  of  land  that  might  be 
located  aa  a  mining  claim.  Two  answers  were  given  to  this 
objection;  the  second/ which  was  regarded  as  the  most  satis- 
factory, being  that  ^^no  location  can  be  so  extended  as  to 
amount  to  a  monopoly;  and  in  the  absence  of  local  regula- 
tions prescribing  a  limit,  recourse  must  be  had  to  general 
usage."  In  the  opinion  on  the  petition  for  rehearing,  Mr. 
Justice  Cope  again  alludes  to  the  objection  to  the  rule,  and 
eays :  ^^  That  while  a  general  custom,  whether  existing  anterior 
to  the  location  of  the  claim  or  not,  may  be  given  in  evidence 
upon  the  question  pf  extent,  a  mere  local  regulation  stands  on 
a  different  footing,"  and  would  be  inadmissible  to  limit  the 
extent  of  a  claim  previously  located.  The  defendants'  coun- 
sel regards  this  answer  to  the  objection  as  a  limitation  or 
modification  of  the  general  terms  of  the  rule,  and  treats  it  as 
constituting  a  part  of  the  law  of  the  case;  but  although  it 
amounts  to  jio  more  than  a  dictum,  we  are  satisfied  with  the 
doctrine  announced,  except  in  respect  to  general  usage,  which 
has  its  beginning  after  the  location  of  the  claim  has  been  made, 
and  the  case  at  bar  does  not  demand  the  solution  of  that  branch 
of  the  doctrine. 

The  defendants  asked  of  their  witnesses  this  question:  ^'Do 
you  know  the  customs  in  any  district  of  this  State,  in  regard 
to  locating  tunnelling  claims,  as  to  their  extent  f  In  answer, 
they  stated  die  customs  prevailing  in  Tnining  camps  with 
which  they  were  acquainted,  in  several  counties  other  than 
the  one  in  which  is  situated  the  claim  in  controversy,  all  of 
which  differed  from  each  other  as  to  the  extent  of  the  claims; 
but  they  did  not  testify  to  any  general  custom  or'  usage  regu- 
lating the  extent  of  claims.  The  plaintiff  objected  to  the 
question,  and  the  objection  being  overruled,  moved  to  strike 
out  the  evidence,  and  the  motion  was  denied.  This  was  not 
competent  evidence  of  a  general  eostom,  but  as  far  as  it 
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amounted  to  anything  on  that  point,  it  tended  strongly  to 
negative  its  existence.  We  do  not  undertake  to  say  that  in 
this  respect  any  general  custom,  usage  or  regulation  does  or 
ever  did  prevail  aniong  the  miners,  or  in  the  mineral  regions 
of  this  State,  or  any  considerable  portion  of  them  —  as  there 
probably  does  in  regard  to  the  mode  of  locating  claims — but  if 
such  custom  exists  it  must  be  susceptible  of  proof;  but  evi- 
dence of  local  usages  and  regulations  varying  fnmi  each  other, 
are  not  admissible  for  this  purpose,  for  they  tend  to  show  that 
the  usage  is  not  generaL 

The  counsel  for  the  defendants  contends  that,  giving  the 
opinion  a  reasonable  and  proper  construction,  it  means  thai 
evidence  showing  the  extent  of  a  single  daim,  or  of  the  claims 
in  a  single  locality,  is  not  admissible  to  show  that  the  plain- 
tiff's claim  is  unreasonable;  but  that  the  custom  of  several 
localities  may  be  given  in  evidence  *^  in  order  to  get  the 
general  sense  of  the  mining  community  on  this  point.''  Evi- 
dently, neither  the  largest  nor  the  smallest  claim  would  be 
selected,  but  the  average  would  have  to  be  struck  to  serve  as 
a  criterion.  The  proposition  may  be  stated  in  another  form  — 
the  general  custom  may  bo  ascertained  by  finding  the  mean  of 
the  several  local  customs.  This  involves  a  palpable  oontra- 
diction,  for  different  local  customs  being  shown,  a  general 
custom  regulating  the  same  matter  and  prevailing  at  the  same 
places  is  impossible. 

If  the  proof  is  as  we  understand  it,  that  the  defendants 
entered,  claiming  by  virtue  of  a  location  under  the  local  min- 
ing laws,  which  allowed  a  claim  of  three  hundred  feet  fnmt 
for  each  man,  and  that  the  plaintiff's  claim  did  not  exceed 
that  ratio,  the  defendants  are  not  in  a  position  to  allege  that 
the  plaintiff's  claim  is  unreasonable  in  extent  for,  by  locating 
their  claims  under  and  in  accordance  with  those  laws,  they 
affirm  that  the  limit  therein  provided  is  not  unreasonable.  If 
that  amount  was  not  unreasonable  for  the  defendants  to  locate 
under  the  local  laws,  the  same  amount  was  not  unreasonable 
for  the  plaintiff  to  oontinne  to  hold  after  the  adoption  of  tfat 
laws» 
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In  view  of  what  we  have  already  said,  it  is  unnecessary  to 
consider  at  length  the  first  four  and  the  sixth  and  seventh 
instructions  of  the  Court  They  were  irrelevant,  because 
there  was  no  evidence  of  a  general  custom. 

The  fifth  instruction  is  irrelevant  because  it  substitutes 
general  customs  for  local  customs,  which,  it  is  provided  by 
section  six  hundred  and  twenty-one  of  the  Practice  Act, 
''  when  not  in  conflict  with  the  Constitution  and  laws  of  this 
State,  shall  govern  the  decision  of  the- action.'' 

The  next  point  we  shall  notice  relates  to  the  charge  in 
respect  to  the  alleged  adverse  possession  of  the  defendants. 
They  answered  that  ^^if  plaintiffs  ever  had  any  right  or  title 
to  their  claims,  or  to  any  portion  thereof,  they  are  barred  by 
the  Statute  of  Limitations,  as  they,  the  defendants,  have  been 
in  the  quiet  and  peaceable  possession  of  the  same  adversely  to 
these  plaintiffs  for  a  period  of  over  five  years."  The  Court 
instructed  the  jury  upon  that  point,  without  questioning  the 
sufficiency  of  the  answer,  and  it  does  not  appear  that  the 
plaintiff  raised  any  objection  to  it;  but  as  the  cause  must  be 
remanded  for  a  new  trial  it  is  proper  to  say  that  the  Statute 
of  Limitations  is  not  well  pleaded.  The  averment  that  the 
plaintiff  is  ^^  barred  by  the  Statute  of  Limitations  "  is  merely  a 
conclusion  of  law.  It  does  not  present  any  issuable  fact 
(Schroder  v.  Johns,  27  CaL  274;  Caulfield  v.  Sanders,  17  CaL 
669.)  The  "period  of  over  five  years,"  during  which,  it  is 
alleged,  the  defendants  were  in  the  adverse  possession,  is  not 
charged  as  having  preceded  the  commencement  of  the  action; 
but  from  the  manner  in  which  the  averment  is  made,  it  must 
be  held  to  mean  the  period  next  preceding  the  filing  of  the 
answer. 

The  plaintiff  complains  of  the  charge  of  the  Court  in  respect 
to  the  alleged  alteration  of  Article  XVI  of  the  Table  Mountain 
laws  —  that  such  alteration  if  made,  did  not  alter  the  legal 
effect  of  the  other  articles.  The  charge  was  clearly  right 
That  Article  itself,  after  its  passage,  would  not  be  changed  or 
in  any  manner  impaired  by  any  attempted  surreptitious  altera- 
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tion.  Such  alteration  in  the  original  draft  or  a  copy  of  the 
law  might  make  it  more  difficult  to  prove  the  law,  but  it 
would  not  nullify  or  change  any  Article  of  the  law.  The  rule 
precluding  a  party  to  a  contract  who  has  altered  it  in  aome 
material  particular  from  offering  it  in  evidence  has  no  applica- 
tion to  a  system  of  mining  laws  and  regulations.  If  the 
alteration  of  which  the  Court  speaks,  is  to  be  understood  as 
counsel  seem  to  regard  it,  as  made  at  such  a  time  and  in  such 
a  manner  that  it  in  fact  worked  a  change  in  Article  XVI — 
that  is  to  say,  that  the  Article,  when  it  took  on  an  authentic 
shape  by  being  engrossed  and  signed  by  the  officers  of  the 
miners'  meeting,  differed  from  the  same  subject  matter  when 
it  was  passed  on  by  the  meeting — then  it  becomes  important 
to  ascertain  the  true  construction,  as  well  as  the  effect  of  the 
Article.  Much  more  proof  might  be  required  of  the  plaintiff 
as  against  a  party  claiming  under  those  rules,  in  case  Article 
XVI  excepts  ^^  any  claim/'  than  there  would  be  if  the  excep- 
tion is  of  ^*  Oliver  Company's  claim."  But  it  is  useless  to 
attempt  to  give  construction  to  the  Article  before  it  is  found 
what  is  its  true  reading. 

We  fail  to  see  in  the  record  any  proper  ground  for  the 
instruction,  restricting  the  plaintiff  to  the  one  channd  worked 
by  it  on  the  eastern  side  of  the  mountain.  The  only  matter 
pointing  in  that  direction  is  the  notice  posted  by  the  plaintiff 
on  the  2d  of  May,  1854.  In  that  the  company  state  that  its 
claim  '^  comprises  the  claim  held  and  occupied  by  the  Experi- 
mental Timnel  Company,  etc,  and  comprises  the  channel 
there  existing  from  this  point,  with  its  dips  and  angles,  through 
Table  MountaiiL'' 

Whether  the  ccnnpany  can  follow  the  channel  beyond  the 
limits  of  the  Experimental  Timnel  Company's  daim  is  not  a 
question  here;  but  the  plaintiff  does  not  limit  its  claim  to  the 
channel.  The  notice  as  clearly  indicates  their  intention  to 
hold  the  whole  of  the  Experimental  Tunnel  Company's  ch&im, 
as  it  does  to  hold  the  channel  throu^  the  mountain;  and 
guided  by  the  notice^  no  reason  appean  whj  tlw  channel. 


Oct,  1866.]  Babroilhet  v.  Hathaway.  395 

statement  of  Facte. 

rather  than  the  claim  mentioned,  should  be  taken  as  indicating 
the  limits  of  the  plaintiff's  daim. 

The  order  granting  a  new  trial  is  affirmed. 


HENBY  BARROILHET  v.  EDMUND  V.  HATHAWAY. 

I^inr  OF  JuDoifSNT. —  The  two  yeara  dnrliif  wbleh  a  JodgmcDt  rcmalna  a  lien 
on  real  eetate  commence  to  ran  from  the  docketing  of  the  judgment,  nnleaa 
the  judgment  la  stayed  by  an  order  of  the  Conrt  pending  a  motion  for  new 
trial,  or  a  stay  bond  on  appeal. 

■iVBCT  or  8TA.T  ov  PBocsBDiNoa  UPON  XvooxBicT  LuM. —  Tlio  time  daring 
which  proceedings  are  stayed  by  order  of  the  Court,  or  a  stay  bond  en 
appeal,  must  be  ezdnded  from  the  computation  of  the  time  during  which 
the  judgment  remains  a  Hen. 

IBBM . —  If  any  time  la  allowed  to  elapse  between  the  docketing  of  the  judgment 
and  the  stay  of  proceedings,  such  time  must  be  Included  in  the  computa- 
tion of  the  time  during  which  the  judgment  remains  a  lien. 

MwwmsK  ov  8«aT  Bono  oir  Appbal  upon  Lisn  op  Jupombny.— The  filing  of  a 
stay  bond  on  appeal  suspends  the  running  of  the  time  during  which  the 
judgment  remains  a  ilea  until  the  filing  of  the  remittitur  from  the  Supreme 
Court. 

Appsal  from  the  District  Oonrl,  Twelfth  Judicial  District, 
City  and  Oounty  of  San  Francisoa 

T^ewis  Brady  owned  a  tract  of  land  in  Alameda  County,  and 
on  the  27th  day  of  November,  1861,  a  judgment  was  docketed 
against  him  in  favor  of  respondent,  Hathaway,  for  ten  thousand 
and  eighty-seven  dollars  and  fifty-two  cents  and  costa  Brady 
moved  for  a  new  trial,  which  was  denied  November  17th,  1862. 
He  then  appealed  to  the  Supreme  Court,  and  on  the  3d  day 
of  December,  1862,  filed  an  appeal  bond  staying  an  execution. 
The  Supreme  Court  affirmed  the  judgment,  and  a  remittitur 
was  filed  in  the  Court  below  on  the  4th  day  of  November,  1863. 
July  12th,  1864,  Brady  sold  the  land  to  appellant  On  the 
29th  day  of  September,  1865,  respondent  had  an  execution 
issued,  and  the  Sheriff  advertised,  and  on  the  27th  day  of 
November,  1865,  sold  all  the  interest  which  Brady  had  in  the 
land  when  the  judgment  was  docketed.  Over  eleven  months 
had  expired  frcmi  the  time  the  judgment  was  docketed  until 
the  execution  was  stayed  on  appeal,  and  more  than  one  year 
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and  ten  months  elapsed  from  the  time  the  remittitur  was 
filed  in  the  Court  below,  before,  the  execution  was  issued. 
Hathaway  was  the  puitdiaser  at  the  Sheriff's  sale.  Appellant 
daimed  that  the  lien  of  the  judgment  had  expired,  while  re- 
spondent claimed  that  the  two  years  lien  of  the  judgment  did 
not  commence  to  run  when  it  was  docketed,  but  when  die 
remittitur  was  filed  in  the  Court  below.  There  had  been  an 
injunction  restraining  the  sale  under  the  execution,  which  had 
delayed  the  &ale  several  weeks,  but  it  was  dissolved  Novem-. 
ber  25th,  1865.  The  next  day  after  the  Sheriff's  sale,  appel- 
lant and  respondent  entered  into  a  contract,  under  seal,  by  the 
terms  of  which  respondent,  in  consideration  of  eleven  thou- 
sand eight  hundred  and  seventy-eight  dollars  and  fifty-five 
cents,  then  paid  him  by  appellant,  sold  to  appellant  all  the 
right  he  had  under  the  Sheriff's  certificate  of  purchase.  The 
contract  also  provided  that  if  the  lien  of  the  judgment  had  ex- 
pired before  the  levy  under  the  execution,  respondent,  <m  de- 
mand, would  repay  the  money.  This  action  was  brought  to  re- 
cover back  the  money.  Defendant  recovered  judgment  in  the 
Court  below,  and  plaintiff  appealed. 

Edward  J.  Pringle,  for  Appellant,  argued  that,  as  the  statute 
provided  that  "  from  the  time  the  judgment  is  docketed  it  shall 
become  a  lien,"  and  that  "  the  lien  shall  continue  two  years," 
the  two  years  did  not  commence  running  at  the  time  a  remit- 
titur was  filed,  and  that  if  any  part  of  the  twt>  years  had  expired 
before  proceedings  were  stayed  on  appeal,  that  part  went  to 
make  up  the  two  years  lien ;  and  dted  DoweU  v.  Webber,  2  S. 
&  M.  452;  Abbott  v.  McElroy,  10  S.  &  M.  100;  and  atiek- 
messer  v.  Oraham,  10  Wis.  87. 

Crane  &  Boyd,  for  Eespondent,  argued  that  the  two  years 
lien  commenced  running  at  the  time  the  remittitur  was  filed, 
and  that  Dewey  v.  Latson^  6  Cal.  130,  and  Englund  y.  Lewis, 
25  Cal.  337,  were  decisive  of  this  question. 
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By  the  Court,  Sandebboit,  J.: 

The  two  years  mentioned  in  the  two  hundred  and  fourth 
section  of  the  Practice  Act^  which  relates  to  judgment  liens, 
oommence  to  run  from  the  docketing  of  the  judgment,  unless 
execution  is  stayed  by  an  order  of  the  Court  pending  a  motion 
for  a  new  trial  or  by  an  appeal  with  a  stay  bond.  The  time 
during  which  execution  is  thus  stayed  constitutes  no  part  of 
the  two  years,  but  is  to  be  omitted  from  the  computation. 
Any  period  of  time,  however,  which  may  transpire  between 
the  docketing  of  the  judgment  and  the  stay  of  proceedings,  ie 
to  be  included  in  the  computation.  A  stay  of  proceedings, 
either  by  an  order  of  the  Court  pending  a  motion  for  a  new 
trial  or  by  an  appeal  with  a  stay  bond,  merely  suspends  the 
running  of  the  statutory  time.  But  it  does  not  postpone  the 
commencement  of  the  statutory  limitation  until  after  the  stay 
has  ceased,  as  contended  by  counsel  for  respondent. 

There  is  nothing  in  the  case  of  Dewey  v.  Latsan,  6  CaL  130, 
or  of  Englund  v.  Levna,  25  Cal.  837,  opposed  to  this  conclusion. 
On  the  contrary,  the  only  point  decided  in  Dewey  y.  Latson 
was,  that  an  appeal  with  a  stay  bond  suspended  the  running 
of  the  statute  for  the  time  being,  and  until  the  return  of  the 
case  from  the  appellate  Court  The  question  presented  by 
the  record  in  this  case  was  not  made  in  tfaat^  nor  considered 
by  the  Court  In  Englund  ▼.  Lewis  nothing  new  was  decided, 
so  far  as  the  present  point  is  concerned.  The  rule  in  Dewey 
V.  Latson  was  followed  upon  the  ground  of  stare  decisis,  with- 
out any  discussion  upon  its  merits.  We  do  not  consider  that 
there  is  anything  in  the  opinion  of  the  Court  in  either  case 
which  gives  countenance  to  the  construction  put  upon  them 
by  counsel  for  the  respondent.  The  facts  and  reasoning  are 
opposed  throughout  to  such  a  conclusion.  It  is  possible  that 
the  language  employed  might  have  been  more  exact,  but  whether 
80  or  not,  it  is  a  universal  rule  of  construction  in  such  cases 
that  the  general  language  of  the  Court  is  to  be  understood  as 
limited  by  the  conditions  to  which  it  is  addressed. 

Upon  the  facts,  as  found  by  the  Court  below,  the  plaintiff 
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was  entitled  to  a  judgment     The  judgment  therefore  is  le- 
versedy  and  the  cause  remanded  for  further  proceedingB. 


FREDERICK  A,  HIHN  v.  THOMAS  COURTIS  et  d. 

IirooLDSBT  V,  Juan. —  In  /nyoId«5y  t.  Juan,  12  Cal.  502,  the  point  reallj  de- 
cided was  as  to  tlie  Talldity  of  a  deed  made  by  Donna  Maria  Castro,  wife 
0(f  Lonls  Depeanx,  to  her  eiirbt  children,  dated  Ansnst  30th,  1850,  eenver- 
Ing  to  said  children  eight  ninths  of  two  large  tradi  off  lan^  the  separata 
property  of  said  Donna  Maria. 

tttcre  DeoisU. —  Where  a  decision  of  this  Court  was  made  sereral  years  Sfo, 
affirming  the  yalidity  of  a  deed  conveying  a  laige  amoont  of  real  estates 
under  which  decision  Important  rl^ts  may  have  heen  acquired,  the  Coart 
will  not  re-ezamine  the  grounds  of  the  decision,  bat  on  the  principle  eC 
ttare  decMs  will  allow  it  to  stand. 

An>KLLAMT*8  PoiifT8.-^  Poiuts  upou  whlch  the  appellant  relies  ta  Nfcm  the 
judgment  should  be  made  in  hia  opening  brief. 

Stipulatiok  as  to  Bbbobs  in  Rbcobd. —  Where  the  record  contains  a  stlpola- 
tlon  that  there  is  no  error  therein  to 'the  prejudice  of  the  appellant^  pto- 
Tlded  the  title  to  the  whole  of  a  tract  of  land  did  not  paas  by  a  certala 
deed  in  controTcrsy,  and  the  case  is  argued  by  appellants'  coonael  on  that 
theory  in  Uis  opening  brief,  and  the  Court  holds  that  the  title  to  the  whole 
tract  did  not  pass.  It  wHI  not  notice  other  alleged  errors  on  petltloa  t&t 
rehearing. 

Casb  ▲wiBMBD.^/ivoldtly  ▼.  JtkMi^  IS  Cat  S04, 


Appeal  from  the  District  Courts  Third  Judicial  District^ 
Santa  Cruz  County. 

There  were  a  large  number  of  defendants.  The  pkintiff 
and  several  of  them  claimed  title  under  the  deed  from  Donna 
Martina  Castro,  wife  of  Louis  Depeaux,  to  her  eight  children. 
This  deed  did  not  contain  the  name  of  her  husband  as  a 
grantor,  nor  was  it  signed  by  him.  On  the  deed^  and  below 
the  acknowledgment  of  the  wife,  was  the  following: 

^^  I  have  read  the  foregoing,  and  fully  agree  with  the  con- 
veyance therein  made  by  my  wife. 

Loun  DspMAuz." 

The  deed  was  executed  August  39th,  1850,  and  the  indone- 
ment  signed  by  the  husband  was  ooten^Kxraneons  with  it,  bodi 
being  parts  of  the  same  transaction. 
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On  llie  22d.day  of  Jannaiy,  1856,  Lcmis  Depeaux,  and  Mai> 
tina  Castro,  his  wife,  ezeeuted  and  acknowledged  a  joint  deed 
of  the  entire  property  to  the  Bar.  Joseph  Sadnc  Alemany,  and 
Bev.  John  Francis  Lleberia.  The  defendants,  Thomas  Courtis, 
in  his  own  right  and  as  administrator  of  the  estate  of  Juan 
Ingoldsby,  Mary  EL  J.  Slade,  Henry  Laurence,  Cyrus  Coe,  and 
John  Wilson,  daimed  under  this  last  deed.  The  Court  below 
decided  in  fayor  of  the  validity  of  the  first  deed  in  making  the 
partition^  and  the  defendants  last  named  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

WiUiam  H.  Letcher,  John  Wilson,  and  Belden  S.  Wrighi, 
for  Appellants. 

R.  F,  Peckhaan,  D.  B.  Payne,  md  J.  B.  MeOonnett,  fot 
Respondents. 

By  the  Courts  Sawteb,  J. : 

This  is  an  action  for  partition  of  the  ''  Augmentation  to  the 
Sequel  Bancho."  The  several  appeals  are  in  all  respects  like 
those  in  llie  case  of  Peckv.  Oourlis,  ante,  207.  The  same  objec- 
tions are  taken  to  hearing  the  appeals,  and  the  same  grounds 
of  objection  exist  in  this  as  in  the  other  case,  except  that  in 
the  record  now  before  us,  the  final  judgment  appears  to  have 
been  rendered  on  the  8th  of  August,  1864,  consequently  the 
appeal  taken  July  10th,  1865,  was  within  a  year  thereafter, 
and  in  due  time.  On  the  appeal  from  the  final  judgment  the 
record  presents  but  one  question — thcf  only  one  in  fact  argued 
by  appellants — and  it  is,  to  say  the  least,  doubtful  whether 
tlifit  is  properly  presented;  but  as  the  simplest  and  perhaps 
the  most  satisfactory  mode  of  disposing  of  the  ease,  we  shall 
regard  the  question  as  properly  before  us. 

On  the  trial  before  tiie  referee,  a  conveyance  of  ei^t  ninths 
of  two  large  tracts  of  land  from  Donna  Martina  Castro,  wife  of 
Louis  Depeauz,  to  her  eight  children,  Kiconora  Coto  and 
others,  dated  August  29th,  1860,  was  introduced  in  evidence 
under  objection  and  exception  on  the  part  of  tbe  appellants. 
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If  thifi  deed  was  properly  received  in  evidence,  tben  tbere  ii 
no  error  to  the  prejudice  of  appellants  apparent  on  the  record, 
and  the  judgment  muBt  be  affirmed.  Tlie  conveyance  is  of 
land  whidi  constituted  a  part  of  the  separate  eatate  of  Martina 
Castro,  wife  of  Depeaux.  The  objection  to  the  deed  is,  that 
it  is  improperly  executed,  and,  if  properly  ttecuted  in  other 
respects,  is  not  duly  acknowledged  under  the  provisions  of  the 
Act  of  1850,  concerning  conveyances,  and  section  six  of  the 
Act  of  the  same  year,  defining  the  rights  and  duties  of  husband 
and  wife;  and  that  it  is>  therefore,  void  upon  its  face,  and 
failed  to  pass  any  interest  of  Donna  Martina  Castro  to  the 
nominal  grantees,  some  of  whom  are  respondents — the  numer 
ous  other  respoQdents  claiming  under  them  through  said  deed. 

The  deed  in  question  is  the  same  which  was  the  subject  of 
discussion  in  the  case  of  Ingoldsby  v.  Jtum,  12  Cal.  564,  and 
reference  to  that  case  is  made  for  the  facts  in  regard  to  it 
The  question  raised  is  precisely  the  same  as  the  one  before 
presented  and  determined.  The  administrator  of  Jc^n  In- 
goldsby, the  plaintiff  in  that  case,  is  now  one  of  the  appel- 
lants, and  the  others  daim,  in  part,  at  leasts  under  said 
Ingoldsby. 

With  a  view  of  breaking  the  foixse  of  the  former  deebion 
upon  the  validity  of  this  conv^ance,  it  is  claimed  that  the 
point  as  to  the  validity  of  the  deed,  although  discussed,  was 
not  necessarily  involved,  and  not  determined.  The  Court 
which  decided  the  case  was  manifestly  of  a  different  opinioo. 
In  the  beginning  of  the  opinion,  after  stating  that  the  cue 
presents  many  interesting  questions,  the  Court  say:  ''We  do 
not  consider  it  essential  to  the  disposition  of  this  ease  upon 
the  merits  to  pass  upon  them  all.  The  main  question,  which, 
we  think,  disposes  of  the  question  of  titie,  rests  upon  the  validr 
ity  of  the  deed  set  up  by  the  defendants  in  bar  of  the  plainiifi 
action.  The  deed,  being  the  predicate  of  the  title  of  the  de- 
fendants, was  ruled  out,  because,  under  the  statute  of  1850,  it 
did  not  conMy  the  iiiU  of  the  grtmtor,  Martina,  in  the  premises.*' 
(573-4.)  After  an  elaborate  discussion  of  the  queation  as  to 
tbo  validity  of  the  deed,  at  the  close  of  the  opinion  it  is  apJ]> 
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8aid:  *^  We  have  avoided  the  expreBaon  of  any  opinion  upon 
many  questions  presented  by  the  record,  and  have  assumed 
some  positions  more  for  the  purpose  of  ai^gument  than  with  a 
view  t6  decide  them,  the  real  question  passed  upon  being  the 
validity  of  the  deed  from  Martina  and  DepeauxJ^  (680.) 
Manifestly  the  point  in  question  waa  the  very  pointy  and  the 
only  one,  discussed  and  decided. 

The  record  in  the  former  case  shows,  what  doea  not  appeal 
in  the  report,  that  the  deed,  with  all  its  indorsements  thereon, 
including  the  second  acknowledgment  before  the  County 
Judge  was  before  the  Court  in  that  case  in  precisely  the  same 
form  as  it  is  presented  in  the  record  now;  that  the  objections 
on  the  ground  of  defective  execution,  defective  acknowledg- 
ment and  defective  authentication  of  acknowledgment  were 
taken  at  the  trial  in  the  District  Court,  and  were  presented 
then,  as  now,  in  the  form  of  objections  to  the  introdnction  of 
the  deed  when  offered  in  evidence;  and  that  the  objections 
were  relied  on  in  the  argument  at  the  hearing  on  appeal 
The  questions  thus  presented  were  necessarily  determined  by 
file  Court  in  holding  the  deed  to  be  valid. 

It  is  next  insisted  that>  if  decided,  the  determination  was 
clearly  wrong  and  the  case  ought  to  be  reconsidered  by  this 
Court  and,  if  found  erroneous,  overruled.  These  positions  are 
supported  by  an  elaborate  argument  We  are  fully  satisfied, 
however,  that  if  the  point  determined  with  reference  to  this 
deed  may  not  be  regarded  as  in  some  sense  res  adjudioata,  the 
case  is  one  eminently  requiring  the  application  of  the  princi- 
ples of  stare  decisis,  so  far,  at  least,  as  this  particular  deed  is 
otwcemed.  The  deed  purports  to  conv^  eight  undivided 
ninths  of  two  entire  Mexican  grants,  embracing  within  their 
limits  several  square  miles  of  land — the  number  not  desig- 
nated. It  is  now  about  eight  years  dinoe  it  was  judicially 
determined,  upon  an  elaborate  and  tliorough  consideration  by 
the  Court  of  last  resort,  that  die  instrament  in  qnestion  is  a 
valid  convoyanee  of  the  lands  in  conlreversy,  and  the  deter- 
mination depended  upon  a  odnstmetion  of  the  provisions  of. 
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our  o^n  statute.  That  dedsion  has  become  a  rule  of  prop^ 
erty  with  reference  to  this  land,  and  many  parties  may  have 
purchased  portions  of  it  daring  the  last  eight  years  on  tlie 
faith  of  the  adjudication.  Certain  it  is^  from  the  nuu^ber  of 
parties  to  this  and  the  other  suit  referred  to,  decided  at  this 
term,  that  many  persons  are  interested  in  the  lands  in  contro- 
versy. To  overturn  the  former  adjudication  under  sudi  Cl^ 
cumstances  because  a  majority  of  the  present  Court  might 
arrive  at  a  different  conclusion  from  that  attained  by  their 
predecessors  —  men  equally  well  qualified  to  discern,  and 
equally  conscientious  in  the  pursuit  of  the  right,  would  be  to 
trifle  with  the  rights  of  litigants  and  bring  merited  obloquy 
upon  the  administration  of  justice.  The  remarks  of  that  dis- 
tinguished author  of  the  standard  work  on  Contingent  Remain- 
ders, Mr.  Peame,  up<Jn  th6  ^ase  of  Perrm  v.  Blake^  are  very 
forcible  and  in  point  He  says:  "If  rules  and  maxims  of  law 
were  to  ebb  and  flow  with  the  taste  of  the  Judge,  or  to  assume 
that  shape  which  in  his  fancy  best  becomes  the  times;  if  the 
decisions  of  one  case  were  not  to  be  ruled  by,  or  depend  at  all 
upon,  former  determinations  in  other  oases  of  a  like  nature,  I 
should  be  glad  to  know  what  person  would  venture  to  por- 
chase  an  estate  without  first  having  the  judgment  of  a  Court 
of  justice  respecting  the  identicai  title  which  he  means  to 
puTChasef  No  reliance  could  be  had  upon  precedenta;  former 
resolutions  upon  titles  of  the  same  kind  could  afford  him  no 
adsurtmce  at  all:  Nay,  even  a  decision  of  a  Court  of  justice 
upon' the Vdry'iri^ti^^'  titi^  would  be  nothing  more  than  a 
precarioUB  temporary  -eecuitty;  the  principJes  on  which  it 
was  founded  might,  in  the  course  'of  a  few  years,  become 
antiquated;  the  same  title  might  be  again  drawn  into  dispute; 
the  taste  and  fashion  of  the  times  might  be  improved,  and  <m 
that  ground  a  future  Judge  might  hold  faimsetf  at  liberty  (if 
not  consider  it  his  duty)  to  pay  ad  litfle  regard  to  the  nuDdms 
and  decisions  of  his  predecessor  as  that  predecessor  did  to  the 
maxims  and  deeisloiie  of*  those  who  went  before  him.^  (Feame 
on  Cent  Remainder,  Ldnd.  ScL,  1801^  pu  SM;  Dabfin  El, 
1794  p.  264,  Sec  184.) 
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Tbere  is  a  class  of  cases^  undoubtedly,  ^hich  the  same  or  a 
subsequent  Court  would  be  fully  justified  in  overruling,  and 
which  often  are  overruled — cases  hastily  and  clearly  errone- 
ously decided,  under  which  no  valuable  rights  can  grow  up, 
and  the  overruling  of  which  would  produce  no  inconvenience  — 
recent  cases  under  which  valuable  rights  have  not  yet  been 
acquired,  which  stand  alone  or  nearly  alone,  and  which  are 
manifestly  erroneous  and  are  themselves  departures  from  the 
law,  as  before  well  settled;  and  others  not  necessary  to  men- 
tion. But  many,  if  not  most  of  them,  are  overruled  in  some 
sense  upon  the  very  doctrine  of  stare  decisis.  It  is  very  true 
that  a  single  decision  upon  a  point  recently  made  does  not 
necessarily  fall  within  the  principle  of  stare  decisis.  But  the 
case  under  consideration,  in  our  opinion,  is  clearly  within  it. 
There  was  an  adjudication  on  the  identical  deed  —  the  identical 
title  —  eight  years  ago,  and  important  rights  may,  and  prob- 
ably have,  been  acquired  on  the  faith  of  that  adjudication.  If 
after  a  lapse  of  so  long  a  term  this  adjudication  could  now  be 
properly  disturbed,  in  the  language  of  Mr.  Feame,  before 
cited,  "Even  a  decision  of  a  Court  of  justice  upon  the  very 
identical  title  would  be  nothing  more  than  a  precarious  tem- 
porary security.''  It  could,  in  fact,  hardly  be  called  a  "tem- 
porary security.*'  For  these  reasons  we  decline  to  re-examine 
the  grounds  of  the  decision  in  Ingoldsby  v.  Juan,  and  without 
intimating  any  opinion  as  to  the  correctness  or  incorrectness 
of  the  conclusions  attained,  adhere  to  it  in  this  case  on  the 
principles  of  stare  decisis. 

We  find  nothing  more  in  appellant's  brief  of  sufficient 
plausibility  to  require  notice. 

It  follows  that  the  deed  of  Martina  Castro  to  her  children 
was  properly  admitted  in  efvidence  and  that  the  judgment 
must  be  affirmed. 

By  the  Court,  Sawtieb,  J.,  on  petition  for  rehearing: 

AH  the  appeals  in  the  first  of  these  cases,  ante,  307,  were  dis- 
inissed  for  reasons  given  in  the  opinion  filed  in  the  case.    It 


4U4  HiH«r  9.  Oousm.  [Sap.Ct 

Opinion  of  tbe  Gooft  on  PttlUMi  Sat  B.nh— ring 

haa  not  even  been  suggested  in  the  petition  for  rehearing  that 
they  were  improperly  dismissed.  No  ground  for  rehearing 
being  shown,  the  application  is  denied. 

In  the  second  case,  it  is  claimed  that  the  Court  overlooked 
an  important  point  made  in  appellants'  brief,  that  an  sYenaeoi 
in  the  answer  of  Courtis  of  the  ownership  of  one  sixth  con- 
vejed  to  him  since  the  commencement  of  suit  is  insuffieientlj 
denied  in  the  replication,  and  therefore  admitted ;  also,  that  it 
appears  from  the  pleadings  that  one  ninth  interest  is  in  appel- 
lants, and  that  on  this  ground  a  rehearing  should  be  granted 
and  the  judgment  reversed.  The  point  was  not  overlooked. 
In  the  appellant's  opening  argument  of  sixty  printed  pages,  in 
which  the  real  point  made  in  the  Court  below,  and  upon 
which  appellants  relied,  on  appeal,  is  most  thoroughly  and 
ably  discussed,  and  where  the  point  now  brought  to  our  notice 
should  have  been  made,  if  made  at  all,  it  was  not  raised,  or  in 
the  remotest  degree  alluded  to.  Nor  is  it  su^ested  anywhere 
in  the  record.  Neither  did  the  respondents,  in  their  one  hun- 
dred and  ten  printed  pages  of  brief,  allude  to  any  suoh  point 
At  the  close  of  appellants'  brief  in  reply,  when  the  respondent 
had  no  opportunity  to  answer,  the  point  is  brought  forward 
for  the  first  time  either  in  the  record  or  argument,  and  as  an 
apology  for  presenting  the  point  at  all,  which  is  virtuaUy 
acknowledged  to  be  without  merit,  it  is  stated  that  the  re- 
spondents had  not  met  them  fairly  on  the  merits,  and  they  were 
forced  into  the  position.  The  point  thus  presented  did  not 
escape  our  attention  or  consideration,  although  we  mi^t  well 
have  passed  it  by  on  those  grounds  alone.  Upon  referring  to 
the  statement'  on  appeal  we  found,  ^^it  was  admitted  by  all 
the  parties  to  this  suit,  that  if  title  to  the  whole  of  said  prem- 
ises described  in  the  complaint  was  vested  in  Joseph  S.  Ale- 
many  and  John  Lleberia  by  the  deed  of  Martina  Castro,"  etc, 
then  defendant  Courtis  by  mesne  conveyances  had  acquired 
one  sixth  thereof  as  administrator  of  Ingoldsby  and  he  in  his 
own  right,  and  each  of  the  other  appellants  had  respectively 
acquired  certain  other  specified  interests.  "And  it  is  hereby 
agreed  that,  if  title  to  the  whole  of  said  premises  was  hot  so 
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vested  in  Joseph  S.  Alemimj  and  John  liebeiia,  then  no  eiror 
was  committed  in  this  case  by  either  the  Court  or  referee,  to 
the  prejudice  of  any  ^f  the  parties  proposing  this  statement'' 
Here  is,  then,  an  express  stipulation  in  the  record  that, 
unless  the  title  to  {he  whole  of  said  premises  passed  bj  the 
deed  in  question,  ^'no  error  was  committed  in  the  case  by 
either  the  Court  or  referee  to  the  prejudice  of  any  of  the  par- 
ties proposing  this  statement'' — that  is  to  say,  any  of  the 
appellants  —  and  the  record  is  made  up  in  the  Court  below  on 
that  hypothesis,  and  it  was  on  that  theory  that  the  case  was 
so  ably  argued  in  this  Court     We  held  that  the  whole  title 
did  not  pass  by  the  deed,  for  the  reason  XhaX  eight  ainthB 
passed  by  the  prior  deed  f  r<mi  Martina  Castro  and  her  husband 
to  her  children  —  the  deed  upon  the  validity  of  which  the 
whole  controversy  hinges.     What  became  of  the  one  ninth 
which  had  not  been  before  conveyed,  and  which,  therefore, 
did  pass,  it  is  not  important  for  us  to  notice.     In  view  of  the 
stipulation  above  referred  to,  it  was  of  no  consequence,  so  far 
as  this  appeal  and  the  qliestions  made  in  the  record  is  con- 
cerned, what  became  of  it.     It  was  not  necessary  for  the 
respondents  io  shape  the  statement  of  record  with  reference 
to  that  interest     For  these  reasons  and  others  disclosed  by 
the  record,  which  it  is  unnecessary  to  take  up  further  time  in 
pointing  out,  we  though  ourselves  justified,  after  deciding  the 
real  questions  made  in  the  Court  below'  and  presented  \fj  the 
record  and  aigued  in  this  Court,  in  saying,  in  our  former  opin- 
ion, '^  we  find  nothing  more  in  appeUants'  briefs  of  suiBScient 
plausibility  to  require  notice*"     The  questions  decided  were 
fully  considered,  and  we  do  not  propose  to  go  over  them 
again.    If  the  counsel  for  appellants,  who  was  counsel  in  the 
case  of  Ingoldaby  v.  Juan,  will  examine  his  own  brief  and  the 
transcript  on  file  in  the  record  of  that  case  in  this  Court,  he 
will  find  that  we  spoke  advisedly  when  we  undertook  to  state 
what  the  record  shows  with  reference  to  the  question  made 
on  the  acknowledgment  before  Per  Lee,  County  Judga 
Rehearing  denied. 
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AcgamMit  for  AppelUat. 

T.  L.  GRIGSBY  v.  PETER  BURTl^TT  and  THOS.  H. 
THOMPSON,  SuPBBvisoEs  of  Napa  Couhtt,  WILLIAM 
MONTGOMERY,  Road  MAflraat  of  Distriot  No.  1,  aot 
T:  S.  SCRIBNER. 

VvjoiifXNO  A  Tbbspabb.^ —  Coartg  oC  equity  may  nttrato  tlM  eommlnlon  of  a 
treapass  aboat  to  bo  eominlttod  bj  taMair  down  f encM  aad  openioc  a  road 
throogh  tho  platntUTa  land  la  pwsuaneo  of  aa  order  o(  tha  Board  of 
Snpenrlsora  ptematnrely  made. 

Damaoes  fob  IiATiNO  Odt  Boai>. —  The  award  of  the  Boad  Vlewera  for  dam* 
ages  ■astainod  by  a  peraon  for  laying  o«t  a  road  aeroai  hie  land  It  not 
conciualve.  The  .appUeaat  nay,  after  the  award  and  tender  of  the  menp 
awarded,  cominence  aoU  agalnet  the  eoonty  1»  the  DIaCrict  Court  for  Us 
damagea. 

Wxnn  KoAn  mat  aa  OpMOD^^If  aa  applicant  for  damagea  for  laying  oat  a 
road  refusea  to  aeeept  the  anm' awarded  him  by  the  Boad  Vlewera.  end 
commences  suit  In  the  District  Court,  the  public  do  not  aeqoire  a  right 
of  way  until  the  damages  are  ascertained  In  the  suit,  and  a  final  judgment 
la  rendered  thereon,  and  tbe  damages  are  paid  or  proTlded  to  be  paid. 

OvBinira  Highway. —  UntU  the  qneation  la  inaOy  aettled  aa  to  tlw  amount  ef 
damages  a  person  Is  entitled  to  for  opening  a  road  over  his  land,  and  the 
money  la  paid  or  proTlded  to  be  paid,  neltber  the  Superrlsors  nor  the  Boad 
Master  can  remoTs  tho  feneea  or  open  the  road. 

tanniBB  oir  DAMAona  worn  OrmnnQ  BoAOb— Ttie  tender  eC  tho  money  awarded 
by  the  Boad  Viewers  to  aa  applicant  for  damages  for  opealag  a  road,  does 
Bot  glTO  a  right  to  open  tlie  road  If  the  applicant  saea  to  recorer  his 


Appeal  from  the  District  Court,  Seventh  Judicial  District 
Napa  County. 

The  plaintiff  q>peale<L 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

J.  J.  Tucker,  for  Appellant,  argued  that  the  whole  question 
of  damages  was  still  before  the  Court,  and  that  the  award  of 
the  Road  Viewers  and  the  determination  of  the  Board  of 
Supervisors  and  the  tender  of  the  money  were  not  a  final  set- 
tlement, because  the  plaintiffs  damages  were  to  be  determined 
in  the  action  pending  in  the  District  Court.  He  contended 
that  the  whole  proceeding,  from  the  beginning  until  a  final 
judgment  had  been  rendered  in  the  action  for  damages  in  the 
District  Court  were  intended  to  constitute  a  system  for  con- 
demning private  property,  and  that  the  public  could  not  open 
the  road  until  the  last  stop  had  been  taken,  and  the  money 
paid  or  provided. 
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Opinion  of  the  Court  «•  Curregry  C  J. 

W.  W.  Pendegastj  for  RespondentB,  argued  that  the  appel- 
lant, by  attempting  to  agree  ^th  the  Board  of  Supervisors  as 
to  the  amount  of  hia  damages,  became^ a  party  to  tiie  proceed- 
ings for  the  location  of  the  road;  and  cited  Harper  ▼.  Bieh- 
ardson,  22  Cal.  251;  and  that  the  action  brought  in  the 
District  Court  for  damages,  proceeded  upon  the  idea  that  plain- 
tifPa  land  had  been  already  taken  by  the  county  and  condemned, 
and  having  been  so  condemned,  the  county  had  a  right  to  iiae 
it  and  the  officers  open  it 

By  the  Ooort,  Ouxixt,  0.  J.i 

The  object  of  this  action  wns  to  obtain  a  dcCTee  of  the 
Court  annulling  and  setting  aside  certain  orders  made  by  the 
Board  of  Supervison  of  Napa  County,  declaring  a  road,  laid 
out  over  the  land  of  the  plaintiff,  a  public  highway,  and 
directing  the  Boad  Master  to  open  the  same;  and  to  restrain 
the  defendants  and  all  persons  acting  under  them  from  opening 
said  road  and  from  removing  plaintiff's  fences  for  that  pur- 
pose. 

An  application  was  made  by  the  requisite  number  of  citi- 
zens of  the  county  for  the  location  of  a  highway,  which  in  its 
course  passed  through  the  plaintiff's  land.  In  due  time  and 
in  due  form  the  plaintiff  made  application  for  damages,  in  the 
sum  of  one  thousand  dollars,  which  he  would  sustain  in  conse- 
quence of  the  location  of  the  road  upon  his  land.  Boad 
Viewers  were  thereupon  appointed  by  the  Board  of  Super- 
visors, as  required  by  the  statute,  (Laws  1861,  p.  389,)  who 
reported,  among  other  things,  in  favor  of  laying  out  the  con- 
templated highway,  and  the  damages  which  the  plaintiff 
would  sustain  thereby  to  be  four  hundred  and  fifty  dollars* 
The  plaintiff  expressed  himself  dissatisfied  with  this  award  of 
damages,  and,  instead  of  the  sum  reported  by  the  Viewers, 
demanded  one  thousand  dollars.  He  and  the  Board  of  Super- 
visors were  unable  to  agree  as  to  the  amount  of  damages 
which  he  should  receive.  After  this  the  Board  accepted  the 
report  of  the  Viewers,  and  declared  the  road,  as  laid  out  and 
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bphilon  of  the  <N>urt  —  Carrey,  C.  J. 

survefyed  by  them,  a  public  highway,  and  ordered  that  four 
hundred  and  fifty  dollars  be  paid  to  the  plaintiff  from  the 
General  Eoad  Fund,  and  that  the  Road  Master  of  tiie  proper 
district  open  the  road,  etc.  Within  ten  days  thereafter  the 
plaintiff  comriienced  an  action  against  the  county  by  name  for 
the  damages  which  he  ha<l  insisted  he  should  be  paid,  and  that 
action  was  pending  in  the  District  Court,  undetermined  when 
this  action  was  commenced. 

The  defendants  by  answer  pleaded  a  tender,  before  this  suit 
v^as  brought,  to  the  plaintiff  of  the  four  hundred  and  fifty  dol- 
lars awarded.  Upon  the  trial. of  the  issue  joined  the  Court 
decided  that  the  road  described  in  the  complaint  was  declared 
a  public  highway  by  the  Board  of  Supervisors  of  Napa  County 
in  February,  1866,  and  that  the  plaintiff  had  been  awarded  by 
the  Board  the  sum  of  four  hundred  and  fifty  dollars,  as  damages 
consequent  upon  the  establishment  of  said  road,  and  that  that 
pum  in  United  States  gold  coin  had  been  tendered  to  the 
plaintiff  prior  to  the  commencement  of  this  suit,  and  that  the 
plaintiff  was  not  entitled  to  the  relief  sought  by  him  or  to  any 
relief  whatever,  and  therefore  the  complaint  was  dismissed. 
The  plaintiff  made  an  application  for  a  new  trial,  which  was 
denied. 

The  ground  upon  which  the  equity  jurisdiction  of  the  Court 
was  sought  to  restrain  the  commission  of  the  trespass  threat- 
ened, was  that  by  removing  the  fences  the  plaintiffs  crops  of 
grain  and  grass  and  his  orchard  and  vineyard  upon  the  land, 
which  were  of  great  value,  wiould  be  destroyed,  and  the  plain- 
tiff alleged  that  the  person  who  wad  proceeding  to  remove  the 
plaintiff's  fences,  under  the  authority  of  the  order  of  the  Board 
of  Supervisors,  was  utterly  insolvent  and  unable  to  respond  in 
damages  for  the  injuries  which  the  plaintiff  would  sustain. 
There  is  no  question  raised  in  respect  to  the  case  falling  prop- 
erly within  the  equitable  cognizance  of  the  Court 

The  statute  provides  that  the  Koad  Viewers  shall  report  the 
amount  of  damages  sustained  by  an  applicant  for  damages,  but 
the  award  of  the  Viewers  when  made  ty  them  and  ^adopted 
by  the  Boa!rd  of  Supervisors  is  not  conclusive  of  th^i  subject, 
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(Jpii^loa  of  tl)e  Court  T- Carrey,  .C.J,( 

because  ,the  sftxne  statute  providee  that  if  an;  person  claiming 
damages  in  such  case  shall  be  dienatisfied  'with  the  award  <xf' 
the  'Viewers^  and  cannot  agree  with  .^e  Board  of  Supervisors 
as  to  the  amount  of  damages  sustained,  and  shall  ref uae  to  re- 
ceive the  damages  awarded  by  the  Viewers,  such  person  may 
within  the  time  prescribed  commence  an  action  against  tha 
county  by  name  for  such  damages.  The  object  of  ^i^ch  action 
is  to  ascertain  the  damages  to  which  the  plaintiff  may  be  enti* 
tied  9  and  which,  when  ascertained  by  the  verdict  of  a  juiy  and 
a  judgment  final  thereon,  are  the  damages  which  nmat  be  paid 
him  or  properly  provided  to  be  paid  him,  before  any  right  of 
way  over  the  land  can  be  acquired  by  the  public  In  this  case 
the  action  brough:  by  the  plaintiff  against  the  county  was  still 
pending  when  the  defendants,  the  Boad  Master  and  his  em- 
ploye were  proceeding  professedly  under  the.  order  of  the  Board 
of  Supervisors  to  remove  tiie  plaintiff's  fences  and  open  the 
road  over  his  land.  Until  the  question  is  settled  as  to  the 
amount  of  damages  to  which  the  plaintiff  is  entitled^  the  de- 
fendants have  no  right^to  remove  plaintiff's  fence,  nor  to  open 
a  highway  through  his  land.     (Hitt.  Laws  6,530.) 

The  question  of  the  tender  of  four  hundred  and  fif^  dollars^ 
if  it  were  admitted  to  have  been  well  made,  is  wholly  unim- 
portant in  the  present  condition  of  the  case,  inasmudi  as  it  was 
not  ascertained  at  the  time  the  money  was  offered,  that  it  was 
the  amount  properly  due  the  plaintiff.  The  plaintiff,  we  hold, 
is  entitled  to  judgment  on  the  pleading9. 

The  judgment  is  renrersed  and  the  Qonrt  below  ia  directed  to 
enter  judgment  in  favor  of  the  plaintiff  in  aooordanoe  with 
this  opinion. 


THE    PEOPLE  V.  JOSEPH  BAGJTELL. 

Obabob  in  Cbiicxnal  Cabs. —  la  order  to  dotermliie  the  correctnew  eC  the  .charit 
of  the  CoQct  to  a  jvrj  la  a  erUalaal  caie.  itt  dlffereat-yarta  nniat^  jsoa* 
•idered  ia  their  relatione  to  and  with  each  oth«r.    .  .  r 

limt;^«Tlie'preMimptloa  fa  tliat  a  Mry  are  capable  of  nniieretandiiii;  the  whbl^ 
I  cjC  tt^e  ^Mn  la!|tfr;fb#nfctBS  mtattbasiaad'appllcatlaa  ^'Hm^tBetk 
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Opinion  of  the  Conrt  —  Ciirr«j,  C  J. 


Appeal  from  the  District  Courts  Foortb  Judicial  Dittriet, 
City  and  Counfy  of  San  Franciaeo. 

The  Court  instructed  the  jury  as  follows^  "K  jou  believe 
from  the  facts  that  the  defendant^  being  a  man  of  abandoned 
and  malignant  heai%  (at  the  time  and  place  aforesaid,)  having 
no  considerable  provocation  with  die  person  whose  name  lo 
stated  in  the  indictment,  then  and  there  stmok  said  penon 
with  a  mallet  anfficiently  large  to  cause  death,  with  d»  in- 
tention of  inflicting  upon  the  person  of  the  deceased  a  serere 
wound,  of  which  wound  the  deceased  sOon  thereafter  died, 
then  1  charge  you  that  the  defendant  is  guilty  of  murder  of 
the  first  degree,  and  you  will  so  find  by  yoor  verdict"  The 
Court  further  charged  the  jury  as  follows:  ^  If  you  have  any 
reasonable  doubts  whether  the  defendant  is  guilty  of  murder 
of  the  first  degree  or  second  degree,  you  will  give  the  defend- 
ant the  benefit  of  that  doubt  and  find  your  verdict  for  murder 
of  the  second  degree.  If  you  have  any  reasonable  doubt 
whether  the  defendant  is  guilly  of  mnrder  or  manslaugliter 
you  will  ^ve  the  defendant  the  benefit  of  that  doubt,  and  find 
him  guilty  of  manslaughter.  If  you  do  not  find  him  guilty  of 
either  murder  or  manslaughter,  you  will  find  a  verdict  of  not 
guilty.'' 

The  other  facts  are  stated  in  the  (pinion  of  tlie  Court 

Jahish  Clement,  for  Appellant,  argued  that  the  charge  of  the 
Court  wad  prejudicial  to  the  defendant,  because  it  assumed  as 
proven  that  the  defendant  had  been  guilty  of  some  crime,  and 
was  a  man  of  bad  character. 

J.  0.  McCuUough,  Attomey-Oeneralf  for  the  People. 

By  the  Court,  Cttbbxt,  C.  J. : 

The  defendant  was  tried  for  the  alleged  murder  of  PolHt 
Brousard,  diarged  in  the  indictment  to  have  been  committed 
in  Kaich,  1866,  at  the  City  and  Coontgr  of  Saa  Frandsoa 
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Opinion  of  tbt  Go vrt*- Carrey,  C  J. 

He  T^as  foimd  gailtj  of  &e  crime  of  numslaiightery  amd  aen^ 
teneed  to  A»  State  Prieon  for  the  teim  of  ten  yeara. 

L  On  appeal  the  defendant  maiiitauis  that  the  judgmenl 
cannot  be  upheld,  beoftose  thei^  was  no  evidence  produced 
before  ^tiie  jnzy  establishing  ike  a>fpm  d^Iic^i— that  is,  that 
the  person  called  PoUit  Bronsard  in  the  indictmeixt  was  ksllisd, 
and  that  hiiB  death  was  Ae  remit  of  criminal  faumflin  agencgr. 
The  •  testinionj.  shows  that  in  the  4iigbttime  of  the  19th  of 
March,  1865,  the  defendant,  at  a  saloon  kept  by  him,  struct? 
the  person  called  Brousard  several  blows- upon  his  bead  with 
a  mallet;  that  thereupon  Brousard  was  assisted  by  some  per- 
sons present  to  a  place  some  tweatty  feet  from  the  door  of  the 
saloon,  where  he  sank  to  the  ground,  and  while  upon  the 
ground  be  ble^  profusely  and  groaned,  a^  if  in  great;  agony. 
He  was  afterwards  brought  into  the  defendant's  house,  and 
there,  remadned  insensihlie  until  the  next  morning,  when  the 
deffendant  had  hi!m  removed  to  St  Mary's  Hospital.  The 
injuiDsd  man  was  described  by  the  witnesses  to  be  a  French- 
man and  a  sailor  by  oceupaticm.  On  the  day  Brousaanl  was 
left  at  the  hospital  a  man  died  there  from  injuries  received 
upon  his  head  of  a  -description  that  would  have  been  produced 
by  blows  with  an  instrument  of  the  character  of  that  used  by 
the  defendant  the  night  previous  upon  the  head  of  Brousard. 
Dr.  Harris,  the  Coroner,  testified  that  he  had  the  body  of  the 
dead  man  (whose  name  he  said  was  Pollot  Brousard  or  Joseph 
Pollard)  removed  from  the  hospital,  and  he  testified,  and  so 
did  another  surgeon,  to  the  effect  that  the  deceased,  came  to 
his  death  in  consequence  of  the  injuries  which  he  had  'recently 
received,  By  which  his  skull  was  badly  fractured:  No  ques- 
tion seems  to  have  been  suggested  on  the  trial  that  the  man 
who'  died  kt  the  hospital  was  not  the  same  person  who  was 
beaten  by  4&e  defendant,  and  we  are  of  opinion  that  upon 
this  point  lliere  is  no  room  to  doubt  whatever,  imd  we  are 
also  of  ^opinion  that  the  evidence  warranted  the  conclusion 
that  the*  deceased  came  to  hfs  death  by  reason  of  the  blows 
inflicted  upon  his  head  by  the  defendant 

IL  The  defendant  complains  of  the  ohaige  of  the  Court  to 
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▲rgDinent  for  The  PeopICL 


the  jury.  Considering  tiie  different  portions  of  the  duurge  b 
their  relationa  to  wd  with  each  other,  we  think  it  in  all  mb* 
atantial  particulars  correot,  and  quite  as  favorable  to  the  defend- 
ant as  the  law  applicable  to  the  subject  warranted  It  cannot 
be  assumed  that  the  jury  were  otherwise  than  ''  good  and  law> 
ful  men  '^ — men  of  at  least  ordinary  common  sense^  who  were 
capable  of  understanding  "the  whole  charge  of  the  Court  in  its 
connected  relations  and  in  its  application  to  the  facts  of  the 
case. 

Judgment  affirmed. 


THE  PEOPLE  V.  R  H.  WATERMAN  et  oL 

CornvrmnQ  a  »cA!rmm^ln  «oiistniing  a  •tatato  It  to  u  Innvtalite  nto  U 
■tart  oat  with  the  aismnptlon  tbat  tomt  effect  to  ta  be  given*  If  poaribta^ 
to  oYenr  provision  of  the  law  to  be  constmed. 

Pnoor  OF  AseasaiCBNT  of  Tax.^ —  la  an  action  broosht  under  the  Act  cC  1861« 
to  reooFer  a  delinquent  tax.  If  there  to  a  defense  Interposed  It  to  necesttir 
for  the  Dtotrlct  Attomej  to  show  by  the  delinquent  list  or  the  original  or 
duplicate  assessment  roll  that  a  tax  had  been  assessed  and  levied.  The 
fact  that  the  second  section  of  the  Act  prorldes  that  the  defendant  shall 
not  he  altowed  to  set  up  or  show  any  Informality  In  the  levy  or  aMessnent 
as  a  defense,  does  not  obrtoto  the  necessity  for  snob  proof. 

Appxal  from  the  District  Court  Seventh  Judicial  District, 
County  of  Napa. 

The  lef  endant  appealed. 

Thf"  other  facts  are  stated  in  the  opinion  of  the  Court 

W.  8.  Wells,  for  Appellant^  argued  that  as  Ae  Act  of  1861 
purported  to  legalize  assessments  of  previous  years,  and  as  the 
Court  had  held  in  Hwlburt  v.  Bvtenop,  27  CaL  50,-  and  Peopla 
y.  Hastings,  29  CaL  449,  that  a  void  assessment  could  not  be 
cured  by  l^slative  act,  that  her  people  diould  have  beon 
'X)mpelled  to  prove  the  assessment  and  leivy  of  the  tax. 

/.  O.  McCullough,  Attomeff-Oeneral,  for  the  People,  aigued 
/hat  the  fact  that  there  was  no  levy  and  assessment  of  the  tax 
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ooqM  not  be  pleaded  as  a  defense^  and  that  as  no  such  'defeilse 
could  be  interposed^  proof  of  the  levy  and  assessment  were 
lumeoesearjr. 


Bj, the  Court,  SawtbBi  J.: 

This  is  an  action  to  redover  delinquent  taxea^  bitonght  in 
pursuance  of  the  Act  of  May  17th,  1861,  entitled  ^^  An  Act  to 
legalize  a^d  provide  for  the  eoUeetion  of  delinctuent  taxes  in 
the  countiee  of  this  Stata"  At  the  trial  the  District  Attorney 
at  first  introduced  the  delinquent  tax  lists,  but  subsequently 
withdrew  them.  The  testimony  waa  then  coi)fined  to  the 
issue  aa  to  the  ability  of  the  Tax  OoUeetor  **  to  find,  seize  or 
sell  property  belonging  to  the  delinquent''  The  defendant 
also  offered  the  delinquent  list  to  show  that  there  was  no  tax 
at  all  levied  against  the  defendant^  but  it  waa  ruled  out  on 
objection  of  the  District  Attorney.  The  case  was  finally  sub* 
nutted  without  any  endence  except  as  to  the  inability  to  find 
property  as  before  stated;  and  the  Court  found  for  the  plain.* 
tiff  and  rendered  judgment  in  accordance  with  the  findings. 

The  Court  and  District  Attorney  were  evidently  under  the 
impression  that  no  evidence  was  required,  under  the  statute, 
to  show  that  a  tax  had  been  levied.  It  is  not  surprising  that 
embarrassment  in  construing  the  statute  on  this  point  should 
arise,  for  it  ia  provided  in  section  two^  that  ^the  defendant 
shall  not  be  allowed  to  set  up,  or  show,  any  informality  in  the 
levy,  or  aasesament,  as  a  defense,  aneh  defendant  being  allowed 
only  to  plead  —  First,  that  the  taxes  had  been  paid  on  or  before 
0uit;  or -^Second,  that  he  had  not  the  property  motioned  in 
the  complaint  at  the  time  of  the  assessment,  and  he  has  never 
been  liable  to  pay  said  taxes.''  (Laws  1861,  p.  471,  Sec  3.) 
Yet  the  very  next  section  provides,  that  ^  the  delinquent  tax 
lists  for  said  fiscal  years,  duly  certified  by  the  proper  officero, 
shall  be  delivered  to  the  District  Attorney,  and  the  said  relin* 
quent  lists,  or  the  original,  or  duplicate  assessment  rolls,  or  a 
copy. of  any  entry,  therein,  duly  certified,  showing  unpaid 
taxes  against  a  person  or  property,  shall  be  evidence  in  any 
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Oonrt  to  prove  the  deUnquency,  property  assesBed,  the  amoiait 
of  taxes  due  and  pnpaid,  and  that  all  the  forma  of  law  in  rda- 
tion  to  the  levy  and  assessment  of  such  tazeB,'  have  been  eoizi- 
plied  with.''  (lb.  Sec  3.)  The  complaint  alleges  the  aasese- 
ment,  and  the  answer  takes  issue  by  denying  the  avermeDt^. 
It  is  said,  however,  that  tlie  defenduit  under  the  Act  was  not 
authorized  to  take  issue  upon  these  averments  in  his  ansver, 
and,  as  he  oould  not  raise  llie'  iasue,  no  proof  was  required  to 
establish  the  truth  of  the  allegations  of  tike  complaint  VpoD 
the  tlieory  of  Ae  respondent,  it  is  only  necessary  to  allege  a 
cause  of  action,  and,  as  no  isdue  can  be  taken,  no  proof  can  be 
required,  and  a  judgment  must  follow  as  a  matter  of  course  <m 
the  complaini,  unless  Ae  defendant  can  set  up  one  of  the  two 
matters  specified.  On  this  theory,  die  plaintiff  in  this  e&^ 
mi^t  just  as  well  have  omitted  his  evidence  on  &e  qaestion 
of  the  ability  of  the  Tax  OoUeetor  to  find  properly,  for  tbe 
averment  of  the  cCMtnplaint  on  this  point  could  ho  more  be 
controverted  than  any  other  essential  averment.  The  aver- 
ment proved  itself,  and  no  evidence  whatever  was  required  on 
the  part  of  the  peopla  It  is  not  easy  to  determine  exactlj 
what  the  Legislature  intended  by  the  provisions  of  the  statute 
cited.  It  was  certainly  oositemplated  that  testimony  would 
in  some  way  be  required  on  the  trial  of  a  tax  suit,  odierwise 
why  the  provision  of  llie  third  section  that  the  delinquent  list 
shidl  be  *'  evidence  in  any  Court  to  prove ''  the  facts  herein 
enmnerated  —  the  very  facts  required  to  be  allied,  and  upon 
which,  it  is  claimed,  that  defendant  is  not  permitted  to  take 
issue?  Unless  it  was  contemplated  lliat  llie  plaintiff  might  be 
required  to  prove  these  facts  to  support  the  essential  aver- 
ments of  die  complaint  in  a  tax  suit,  we  can  conceive  of  uo 
purpose  which  the  provision  of  the  section  can  serve,  and  the 
section  is  useless  —  a  collection  of  unnecessary  words.  Of 
course,  if  a  valid  judgment  is  once  obtained,  it  becomes  a  lioi 
upon  the  land  which  nobody  can  avoid,  and  tiiere  would  be 
no  occasion  to  go  behind  sudi  valid  judgment  to  sustain  a  sale 
under  it,  or  to  protect  the  rights  of  any  party  resting  iip(n> 
such  judgment    If,  then,  a  valid  judgment  for  the  taxes  ein 


Oct,  1896.]  Pjsoplb  v.  Watjsmah.     .  415 

Oplnkm  of  tht  Coort -^  SftWTcr,  J. 

be  obtained  without  using  the  assessment  roll  or  delinquent 
list  to  prove  the  levy  and  existence  of  the  tax  upon  which  the 
judgment  is  based,  what  office  as  evidence  in  any  Court  can  it 
perform!  We  can  discern  none.  We  must,  th^efore,  con- 
clude that  the  Legislature  intended  to  provide  for  using  these 
records  to  prove  the  existence  of  a  tax,  in  a  suit  against  the 
party  charged,  tp  recover  the  tax  levied,,  or  that  nothing  was 
intended  by  these  provisions.  Th6 '  latter  conclusion  is  inad- 
missible, for  it  is  an  invariable  rule  of  construction  to  start  out 
with  the  assumption  that  some  effect  is  to  be  given,  if  possi- 
ble, to  every  provision  of  the  statute.  The  first  conclusion, 
then,  is  the  only  one  open  to  us. 

In  providing  that  the  ^Mefendant  shall  not  be  allowed  to 
set  up  or  show  mj  inf (Mrmality  in  the  levy  or  assessment  as  a 
defense,''  and  only  allowed  to  plead  the  two  matters  specified, 
it  may  be  that  th^  Legislature  .o^.inteQded  tp  say,  that  these 
are  the  only  defenses  involving  new  matter  which  are  allowed 
to  be  set  up,  and  npt  that  issue  should  not  be  tak^i  upon  the 
truth  of  the  averments  of  the  complaint,  and  when  issue  is 
taken  on  the  complaint,  that  then,  no  mere  informality  in  the 
levy  should  be  available  as  a  defense  imder  it  Either  this 
must  have  been  intended,  or  it  was  contemplated  that,  without 
any  issue  upon  the  allegations  of  the  complaint,  the  people 
should  he  required  to  produce  the  delinquent  list,  or  original 
or  duplicate  assessment  roll,  to  show  that  a  tax  had  been^  in 
fact,  assessed  against  the  party  or  property  sued.  So  far  as 
this  case  is  concerned,  it  is  a  matter  of  no  practical  conse- 
quence which  view  is  taken,;  for  the  defei;idant  4id,  in  fact, 
take  issue  on  the  allegations  of  the  complaint.  If  the  views 
expressed  are  qorreoty>  and  we  ea&  perPeive  no  other  reasonable 
construction  tliat  can  be  put  upon  the  statute  which  wou^d 
give  any  effect  to  the  second  section,  it  was  necessary  fPr  the 
District  Attorney  to  show,  by  the  delinquent  list,  or  the  origi- 
nal or  duplicate  assessment  roll,  that  a  tax  had  been  levied. 
But  no  evidence  whatever  was  introduced  by  him  on  the 
point,  or  allowed  to  be  introduced  by  die  defendant     The 
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point  mad^  by  appellatLt,  then/Nliat  there  is  no  endenoeto 
sustain  the  findi^,  ia  well  taken. 

Judgmeidt  and  order  denying  a  new  trial  reversed,  and  a 
new  trial  granted. 


THE  PEOPLE  f^.  JOSE  DE  LA  OUEBBA. 

'.VicBizzLBicsNT  Bt  TAX  CoLLMTOB. —  Ah  liidlctmeiit  msBlnst  a  Ite  CbllMler 
for  embenllfig  money  eollactMl  for  testt  doM  not  eharfe  t«ro  offtaMS  If  II 
itate*  that  be  recelTed  a-  certain  anra  for  Ueeatea  doe  tbe  8ut<^  and  a 
certain  other  tarn  for  Ucenaee  due  tlie  conntj»  and  then  cliargea  hla  wita 

ombessling  the  turn  total. 

Apfeai.  from  the  County  Court  County  of  Santa  Barbara. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

/.  0.  McCuUaugh,  Attomey-Oeneral,  for  the  PeoplOi  argued 
that  the  indictment  charged  only  one  offense,  as  it  was  proper, 
if  not  necessary,  to  charge  the  defendant  in  the  same  count 
with  the  embezzlement  of  both  the  State  and  county  moneys. 
He  argued  that  in  indictments  for  larceny  it  was  common  to 
charge  in  the  same  count  the  stealing  of  property  from  diffe^ 
ent  persons  at  the  same  time  and  in  the  same  act;  and  cited 
WhartdnV  Precedents,'  Chap.  V,  p.  1^8;  1  Wharton's  CnnL 
Law,  Sec.  891. 

By  the  Court,  Citbbby,  C.  J.: 

The  stxty-sixiii  section  of  the  Aot  o6noeming  erimea  and 
punishments  provides  that  every  servant,  officer  or  person 
employed  in  any  public  department,  station  or  office  of  the 
goyerament  of  this  State,  or  of  any  county  of  this  State,  who 
shall  embezzle  any  money,  being  the  property  of  the  State  or 
county,  shall  on  conviction  thereof  be  punidied  by  impriscm- 
ment  in  the  State  Priaonfora  term  not  less  than  one  year  nor 
more  than  ten  years.     (Laws  1850,  p.  286.) 

The  defendant,  who  was  the  Sheriff  and  Tax  Collector  of 
Santa  Barbara  County,  was  indicted  for  the  erime  of  embez- 
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zlemeBt  In^the  stating  part'  of  the  i&dieiaiLeiit  he  is  charged 
with  having  received  fifty  dollars' for  licenses  due  the  State^ 
knd  fire  hundred  and  fifty-'two  dollars  and  fifty  cents  for 
licenses  due  said  tsoimty,  amounting  in  the  ^hole  to  six  hun- 
dred and  two  dollars  and  fifty  cents,  and  that  on  or  about  the 
5th  of  March,  1866,  at  said  oounly,  he  embezzled  said  last 
mentioned  sum,  the  property  of  said  State  and  county,  ''with 
intent  to  appropriate  the  same  to  his  own  use,''  ete.' 

To  the  indictment  the  defendant  demurred  on  the  grounds: 

First  —  That  the  indictment  does  not  substantially  conform 
to  the  requirements  of  sections  two  hundred  and  thirty-seven 
and  two  hundred  and  thirty-eight  of  the  Oriminal  Practice 
Act. 

Second  —  That  more  than  one  offense  is  charged  in  the 
indictment. 

Third — That  the  facts  stated  in  the  indictmfiat  do  not  con- 
stitute a  public  offense. 

The  Court  sustained  the  demurrer  on  the  second  ground 
stated,  and  gave  judgment  for  the  defendant.  From  this  judg- 
ment the  people  have  appealed. 

The  moneys  collected  by  the  Tax  Collector  for  licenses  are 
required  to  be  paid  into  the  County  Treasury,  and  when  so 
collected  and  paid  the  statute  prescribes  how  the  same  shall 
be  apportioned  between  the  State  and  county,'  except  that  the 
money  for  certain  licenses  shall  be  paid  into  the  County 
Treasury  for  county  purposes  alone.  (Hittell's  Dig.  6,228, 
6,343.)  Until  the  moneys  so  collected  are  paid  into  the 
County  Treasury  they  are  undivided,  though  it  may  be  known 
what  portion  will  be  for  the  use  of  the  State  and  what  portion 
for  the  use  of  the  county,  when  the  same  shall  be  divided. 
The  act  of  embezzlement  charged  was  an  undivided  or  single 
act,  and,  consequently,  the  proper  mode  of  stating  the  offense 
was  according  to  the  fact.  The  embezzlement  set  forth  in  the 
indictment  constituted  one  offense  only;  and  the  matteiM 
necessary  to  be  charged  are  stated  ^'in  such  a  manner  as  to 
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enable  a  person  of  eostaoxm  understaiiding  to  know  what  u 
inte&ded.''    (Crim.  Pr.  Act,  Sees.  246,  247.) 

The  judgment  ifl  reversed  and  the  cause  vsmanded,  irith 
directions  to  the  Court  below  to  pennit  the  defendant  to  plead 
to  the.  indictment. 


JOHN  B.  McEEE  et  al.  ik  WILLIAM  GBEENE  H  d. 

A  Nonsuit.*- A  nonmik.thonld  not  be  gnuited  If  Oiere  lo  orMenee  teadtag  te 

prove  all  tlie  material  allegationa  of  tho  complaint 
PossBsiioK  Takbm  with  Oolob  of  TiTLB^—One  who  eoten  Into  tho  actml 

poneislon  of  a  part  of  a  tnet  ct  land,  not  at  the  tinw  In  tlio  povanlta 

of  another,  under  a  deed  describing  the  entire  tract,  claiming  the  whole; 

aoqaires  possession  of  the  whole  as  against  one  afterwards  entertng  npes 

the  same  without  color  of  title. 

AppEAii  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisoa 

The  plaintiff  appealed.  , 

The  other  facte  are  stated  in  the  opinion  cif  likd  Goort 

Edward  J.  Pringle,  for  AppeUants. 

Wilson  &  Crittenden,  for  Hespondents. 

By  the  Courty  Sawvbb,  J.: 

This  case  was  tried  before  me  while  Judge  of  the  Twelfth 
District  The  plaintiff  introduced  a  deed  of  conveyance  dated 
August  16th,  1851,  from  I.  N.  Thome  to  Brower  and  Arnold, 
describing  by  metes  and  bounds  a  tract  of  land  irregular  in 
form,  containing  '^  not  less  than  thirteen,  nor  more  than 
twenty  acres.''  The  land  in  controversy  is  embraced  within 
the  lineer  described  in  the  deed,  but  Market  street  crosses  the 
tract  and  separates  the  portion  in  dispute  from  the  remainder 
not  embraced  in  the  street  Within  a  week  after  the  making 
of  said  conveyance  Brower  entered  upon  the  land  described 
in  the  deed,  erected  a  house,  stable,  bam  and  chicken  house, 
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construeted  a  fence  aiound  these  bxaldings^  inoloaiiig  about 
three  or  four  acres  of  land,  and  erected  a  windmill  to  supply 
water  for  hia  house  and  garden.  About  three  or  four  acres 
only  were  fit  for  cultivation;  the  rest  was  sand  hills^  covered 
witii  '^acmb  oak.'^  Brower  occupied  the  house,  and  culti- 
vated the  grounds  within  the  f ^ice  as  a  garden  for  a  period  of 
some  two  years,  when  he  sold  out  to  parties  under  whom 
plainti&  claim.  He  cut  wood  and  fence  posts  on  the  other 
porticmB  of  the  tract  outside  of  his  fence,  and  on  the  portion^ 
in  controversy,  bnt  no  portion  of  the  land  in  controversy  was 
cultivated  by  him,  or  included  within  his  garden  fence.  About 
two  years  after  the  erection  of  the  house  and  garden  fence, 
Brower,  with  a  view  of  inclosing  the  entire  tract  embraced  in 
his  deed  from  Thome,  commenced  a  fende  at  or  near  one 
comer  of  the  premises  in  question,  and  ran  it  round  so  far  as 
was  necessary  to  include  said  premises,  and  then  continued 
the  fence  around  said  entire  tract  till  he  struck  Market  street, 
when,  night  coming  on,  he  left  'the  premises,  the  line  along 
Market  street  from  the  point  where  he  struck  that  street  only 
remaining  to  be  put  up  in  order  to  complete  the  inclosure 
aroimd  the  entire  tract  described  in'  his  deed  from  Thome. 
On  returning  next  morning  to  complete  his  work,  he  found 
that  defendant,  William  Qreene,  had  torn  down  that  portion 
of  the  fence  which  he  had  constructed  along  the  lines  of  the 
premiees  in  controversy  for  the  purpose  df  inclosing  them 
with  the  remainder  of  the  tract,  and  had  put  up  a  fence  for 
himself,  inclosing  that  part  of  the  premises  with  his  own. 
Greene  claimed  those  premises,  and  after  some  conversation 
between  Greene  and  Brower,  in  which  BroWer  told  Greene 
that  ^'  he  did  not  care,  as  he  could  prove  that  he  had  his  fence 
there  first,'*  Brower  continued  his  own  fence  along  the  north- 
erly side  of  Market  street,  inclosing  the  remainder  of  the  tract 
embraced  in  his  deed  from.  Thome,  but  excluding  the  premises 
in  controversy,  which  were  situate  on  the  southerly  side,  of 
Market  street,  and  had  been  fenced  off  by  Greene  during  the 
night.  Brower  soon  after  sold  out  without  having  made  any 
further  effort  to  obtain  possession  of  the  premises  in  contro- 
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versy.  They  JIad  not  been  hitherto  fenced  or  occupied^  On 
the  conclusion  of  plaintiff's  te&timonyy  which  tended  to  estab- 
lish the  foregoing  state  of  facts^  defendants'  coimsel  moved 
for  a  nonsuit^  on  the  ground,  among  others,  that  no  title  or 
prior  possession  had  been  shown  in  plaintiffs  or  their  grantors, 
and  the  motion  was  granted,  upon  the  idea  that  no  possession 
was  shown  in  Brower  to  any  portion  outside  of  Ids  garden 
fence.  Since  that  time  I  have  had  occasion,  as  one  of  the 
members  of  this  Court,  in  the  case  of  Hides  v«  Colenutn,  S3 
'Cal.  122,  to  give  this  question  a  more  thoarough  examination 
than  I  was  enabled  to  bestow  at  the  time  of  the  trial,  and  I  am 
satisfied  that  there  was  error  in  granring  the  nomsnit.  Clearly, 
under  the  decisions  of  this  Court  in  Hick'f  v.  Oolemfin,  and 
several  subsequent  cases,  the  evidence  shoull  have  been  sub- 
mitted to  the  jury.  If,  as  claimed,  any  inference  of  abandon- 
ment properly  arises  upon  the  testimony  of  the  plaintiff,  thit 
also  is  a  question  for  the  jury.  The  inference  is  not  so 
unmistakably  clear  as  to  justify  the  Court  in  withdrawing  the 
case  from  the  consideration  of  the  jury» 

With  reference  to  the  point  made,  that  the  nonsuit  may 
have  l>een  granted  by  thje  District  Court  on  the  ground  d 
misjoinder  of  parties  plaintiff,  it  is  only  necessary  to  observe, 
that  a  misjoinder  of  plaintiffs  was  not  set  up  in  the  answer, 
and  if  any  appeared  in  the  evidence  the  ground  of  objection 
was  waived  under  the  statute.    (Prac«  Act,  Sees.  44  and  46.) 

We  are  of  the  opinion  that  the  judgment  should  be  reversed 
and  a  new  trial  had,  and  it  is  so  ordered. 

Mr.  Chief  Justice  Cxtrbst  expressed  no  opini<»L 


THOMAS  WILSOIT  et  at.  v.  SALVADOR  CASTRO  et  d. 

FAxmn  vt  BguTTT. —  AU  personi  materially  Interested  either  leieallj  or  bene- 
flclally  In  tlie  sabjeet  matter  of  a  suit  In  equity,  wbleb  may  be  aff^ted  by 
the  decree,  ouffbt  to  be  made-  parties,  so  that  there  may  be  a  complete  de- 
cree, which  ehall  bind  them  all  and  prerent  fntnre  IltlKatloii. 

Inuc.—  The  above  mle*  Is  one  somewhat  of  conyenlenes^  and  will  not  be  ricidty 
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enforced  when  its  observance  would  be  attended  with  great  iQConyeiilence 
and  ftttvwei'  no  substflDtlelly  neneflcial  parpose. 
MuLiTTFARiousNaas  OF   BiiiL.  IN   Equitt. —  A  bill   In  equity  !■   mnltifarlona 
when  several  matters  are  united  against  one  defendant  which  are  perfectly 
distinct  and  unconnected,  or  when  relief  is  demanded  against  several  de- 
fendants oif  several  matters  of  a  distlhet  and  Independent  nature. 
iz>Ev. —  A  bill  In  equity  is  not  multifarious  if  there  Is  a  common  liability  hi 
-  the  defendants  and  a  common  Interest  In  the  plaintiffs,  or  If  the  Interests 
of  the  plaintiffs  are  the  same,  and  the  dflfcndants  bsva  not  a  eoeztenslTe 
common  Interest,  but  their  interests  are  acquired  under  dlffexe&t  instm- 
ments  from  the  same  source  of  title. 
IDIDK. —  If  a  bill  In  equity  to  enforce  a  tmtt  aTers  that  plalnlttfs*  grantors 
Uiherlted  a  tract  of  land  as  heirs  at  law  of  their  brother,  who  received  a 
grant  of  the  same  from  the  Oovemment  of  Mexico,  and  died  intestate*  and 
that  two  of  the  defendants  afterwards  received  patents  for  distinct  parcels 
of  the  same,  and  that  the  several  other  defendants  claim  the  title  to 
separate  and  distinct  parcels  of  the  same  derived  from  the  patentees,  aad 
that  the  defendants  hold  the  legal  title  to  the  several  distinct  parcels  in 
trust  zor  the  plaintllIll^  It  Is  not  multifarious. 

BxPARATB  EsTATB  OF  HusBAjfD. —  Under  the  Spanish  and  Mexican  law,  land 
granted  by  the  Oovemment  to  the  husband  as  a  donation,  became  his 
separate  estate,  and  passed,  upon  his  dying  Intestate,  to  hit  heirs  at  law. 

Trubt  Estats. —  If  one  who  has  a  grant  of  land  from  the  Oovemment  of 
Mexico  dies  intestate,  and  then  a  person,  mistakenly  believing  himself  the 
heir,  sells  a  part  of  the  land  to  another,  who  afterwards,  under  the  belief 
that  he  hae  acquired  a  good  title,  and  without  any  fraud  obtains  a  con- 
firmation of  the  grant  and  a  patent  from  the  tJnlted  States,  the  patent 
does  not  deprivs  the  heirs  at  law  of  their  interest  in  the  property,  but  the 
patentee  holds  the  legal  title  In  trust  for  the  tme  heirs. 

iDBic. —  If  after  the  death  of  a  person  owning  land  granted  him  by  the 
Mexican  Oovenisient*  one  mistakenly  believing  himself  the  heir,  obtains  a 
confirmation  of  th«  grant  to  him  and  a  patent  therefor,  without  any  fraud, 
the  patentee  holds  the  legal  title  thus  obtained  in  trust  for  the  tme  heir 

IDBH. —  It  matters  not  in  such  cases  whether  the  respective  patentees  acted 
In  good  faith  and  did  not  know  that  they  occupied  to  the  heirs  at  law  the 
relation  of  trustees  In  equity,  for  the  tmHt  arises  as  matter  of  law,  and  Is 
a  eonstractlve  trust. 

IDBM.— The  respective  patentees  In  such  cases  are  pzeenme4  «•  matter  of 
law  to  hav«  notice  of  the  rights  of  the  tme  heirs,  and  that  they  hold  the 
legal  tifle  of  the  land  In  trast  for  them. 

iDWU, —  The  lact  that  the  tme  heirs  In  such  ease  had  notfce  ef  the  proceed- 
ings taken  by  the  respective  patentees  to  obtain  confirmations  of  the  grant 
and  patents  for  the  same  from  the  United  States,  but  did  not  Intervene  to 
protect  their  rights,  does  not  destroy  the  tmst. 

Idem. —  The  fact  that  the  true  heirs  In  such  case  were  silent  during  the 
proceedings  for  confirmations  and  obtaining  patents,  does  not  estop  them 
from  asserting  their  equitable  right  to '  the  land  and  enforcing  the  tmst. 

Appeal  from  the  District  Qourt,  Twelfth  Judicial  District^ 
Oitj  and  County  of  San  Francisco. 
The  plaintiffs  appealed*. . 
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Argament  for  BeqMmde&ti. 


The  Oilier  facte  are  stated  in  the  qmiion  of  the  Court. 

8.  F.  £  J.  Reynolds,  for  A.ppellant6y  argued  that  as  Buelna 
died  seised  the  entire  raneh,  and  the  plaintifts  were  his  sole 
heirs  and  inherited  the  enlire  property,  and  as  the  widow  and 
all  the  other  defendants  asserted  ^  right  to  what  they  claimed 
as  their  respective  interests  in  the  property  under  the  grant 
to  BuelnA,  thiBit^they  were  properly  joined  as  defendants  under 
the  rule  in  equity-  that  all  persons  claiming  an  interest  in  the 
proper^  or  matter  in  litigation  should  be  brought  into  Court, ' 
to  have  dieir  rights  determined:  and  cited  2  Story's  Eq.,  Sec 
1,626;  Cooper's  Eq.  PL,  CL  I,  p.  84;  and  Mittford's  £q. 
163,  164:  and  that  there  was  no  misjoinder  of  actioA,  bedause 
all  the  defendants  claimed  throu^  Mrs.  Valencia.  They  also 
argued,  that  in  order  to  oreate  a  trust  it  was  not  necessary 
that  the  patents  should  ha\re  been  procured  fraudulently,  or 
with  any  intent  on  the  part  of  the  patentees  to  defraud  the 
heirs ;  and  cited  Estrada  v.  Murphy,  19  Cal.  272 ;  and  Castro 
V.  Hendricks,  38  How.  441 :  and  that  it  was  not  necessary 
that  any  of  the  defendants  have  notice  of  the  rightb  of  the 
heirs  at  law,  as  the  rights  of  the  heirs  must  have  appeared  on 
the  petition  for  confirmation;  and  dted  15  Petens  110. 

John  W.  Dwinelle,  and  Henry  WUkins,  for  Bespondents, 
argued  that  there  was  a  misjoinder  of  defendant^  because  the 
cpniplaint  averred  that  three  leagues  were  patented  to  Maria 
Encamacion  Valencia,  and  one  league-  to  Castro,  and  did  not 
aver  that 'all  the  defendants  claimed  under  both  patents,  but 
only  that  they  claimed  some  interest  in  the  four  leagues,  and 
that  it  followed  that  those  who  were  alleged  to  be  trustees 
under  the  Castro  patent,  had  no  community  of  interest  with 
those  who  were  alleged  to  be  trustees  under  the  Valencia 
patent;  and  cited  Story's  Eq.  PL,  Sees.  271,  272;.  Brinkerhoof 
V.  Brovm,  6  Johns.  Oh.  13&;  Fellows  v.  Fellows,  4  Cow.  682; 
and  that  the  complaint  did  not  aver  a  cause  of  action,  as  it 
did  not  show  that  the  patents  were*  frandulenlly  obtained,  or 
were  obtained  without  the  tacit  consent  of  the  heirs,  or  that 
the  heirs  did  not  know  of  the  proceedings  under  which  the 
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confirmations  were  made  and  patents  were  obtained;  and  cited 
Strother  v^Lucas,  6  Peters,  770;  Id.  12  Peters,  452;  Bissell 
^.  Penmorf,  8  How.  U.  S.  838;  and  Lander  r.  Brant,  10  How. 
U.  S.  870. 

' By  th^  Oonrt,  OtniEBT,  0.  J.: 

The  complaint  in  this  suit  shows  Aat  in  May,  1889,  there 
was  granted  by  Jnan  B.  Alvarado,  the  QoTemor  of  Upper 
California,  to  Antonio  Bnelna,  a  citizen  of  Mexico,  four  square 
leagues  of  land  in  the  place  called  San  Gregorio.  The  grant 
was  made  under  the  Mexican  Colonization  Law  of  1824  and 
the  regulations  of  1828,  subject  to  die  approval  of  the  Depart- 
menial  Assembly.  To  it  were  annexed  the  usual  conditions, 
one  of  which  required  the  grantee  to  apply  to  the  propei* 
officer  of  the  jurisdiction  to  cause  the  four  leagues  to  be 
measured  and  set  apart  to  him,  and  further  declared  that  what 
should  remain  of  the  general  area  described  \fy  the  deaeho  or 
map  which  was  attached  to  the  expediente  in  the  case  should 
be  reserved  to  the  nation  for  its  convenient  uses.  The  grant 
being  made,  Buelna  entered  into  the  possession  of  the  land 
described,  which  was  thereafter  known  as  the  San  Gregorio 
Rancho,  and  he. thence  continued  in  possession  as  long  as  he 
lived.  Bnelna  died  in  1845,  intestate,  leaving  him  surviving 
his  widow,  Maria  Encamacion  Valencia,  one  of  the  defendants 
and  a  biother  and  a  sister,  but  no  lineal  descendants.  The 
plaintiffs  all^  that  this  brother  and  sister  were  the  dece- 
dent's only  heiris  at  law,  and  that  upon  his  demise  they  suo- 
oeeded  by  inheritance  to  the  ownership  of  the  rancho. 

Afte^  the  death  of  Buelna,  his  widow  continued  in  posses- 
sion of  the  property,  holding  and  using  it,  the  plaintiffs  say, 
for  said  heirs  at  law  of  ihe  intestate,  until  18S2.  Some  time 
prior  to  1849  the  said  Maria  Encamacion  Valencia  was  mar- 
ried to  the  defendant,  Francisco  Rodriguez,  and  in  January  of 
the  year  last  named  she  and  her  husband  executed  to  the 
defendant,  Salvador  Castro,  a  deed  or  instrument  in  writing 
purporting  to   convey  to   him   one   separate   league   of   said 
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rancho.  After  the  Board  of  CommiasionerB  appointed  xmdet 
the  Act  of  Congress  passed  in  Maicby  1851,  entitled  ^'  an  Act 
to  ascqrtain  an4  settle  the  private  land  claims  in  &e  State  of 
California/'  was  organized,  Castro  presented  his  petition  to 
said  Board  for  the  confirmation  of  his  claim  to  the  league  so 
attempted  to  be  granted  to  him;  and  Mrs.* Rodriguez  presented 
her  petition  to  the  same  Board  for  the  confirmation  to  ha 
of  the  remaining  three  leagues.  The  claims  of  the  respective 
petitioners  were  founded  on  the  grant  made  to  Aiitonio  Buelna, 
and  were  finally  confirmed  and  patents  therefor  were  issued  to 
the  petitioners  respectively,  by  the  Qovemment  of  the  United 
States,  in  February,  1861. 

The  plaintiffs  say  they  lare  informed  and  believe,  and  upon 
such  information  and  belief  they  charge  that  immediately  upon 
the  death  of  Antonio  Buelna  his  widow  took  charge  of  the 
title  papers  and  written  evidence  of  the  grant  and  kept  the 
same  in  her  possession  until  they  wei^  presented  to  the  Board 
of  Commissioners,  and  kept  from  the  heirs  at  law  all  knowl- 
edge of  such  grant,  for  the  purpose  and  with  the  intent  of  using 
the  same  to  acquire  the  legal  title  to  said  rancho  for  herself 
and  her  pretended  grantee,  and  in  fraud  of  the  rights  and  legal 
claims  of  said  heirs  at  law. 

The  plaintiffs  allege  that  they  have  derived,  by  proper  deeds 
of  conveyance  all  the  estate,  right,  title  and  interest  in  the 
land  which  descended  upon  the  death  of  Antonio  Buelna  to 
his  brother  and  sister,  and  that  at  the  time  said  Castro  and 
Mrs.  Bodriguez  respectively  presented  their  petitions  to  the 
Board  of  Commissioners,  and  at  the  time  the  patents  were 
issued,  the  petitioner^  had  no  right,  title,  estate  or  daim  in  or 
to  the  lands  of  the  rancho  or  any  part  thcireof  ,  and  that  all  the 
acts  and  proceedings  instituted  and  had  in  their  respective 
names  for  the  confirmation  of  the  title  submitted  to  Ae  Board 
of  Commissioners  w^ere  for  the  use  and  beneftt.of  said  heirs  at 
law  and  their: successors  in  interest,  and. that  the  title  and 
6d»te  which  becatne  vested  in  the  respeddve  patentees  by  the 
confirmations  and  patwts  theyhaw  silioe  lield  in  trost  for 
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and  as  the  trustees  of  the  plainti£Fs,  and  the  tome  are  in  Autf 
bound  to  transfer  and  convey  to  the  plaintiffs. 

The  defendants  other  than  those  above  named;  the  plaintiffs 
say  they  are  informed  and  believe^  and  upon  such  information 
and  belief  charge  as  claiming  **tb  have  and  hold  some  right, 
title  or  interest  in  and  to  the  lands  of  said  rancho  by  or 
through  the  said  Maria  Encamacion  Valencia  and  her  said 
husband  and  the  said  Castro,  or  one  or  more  of  thdm,  or  by  or 
through  some  person  or  persons  claiming  to  hold  under  the 
said  last  mentioned  defendants,'^  but  they  say  what  is  the 
amount  of  such  right,  title  or  interest,  or  the  part  or  portion 
of  said  lands,  or  the  nature,  character  or  extent  of  the  interest 
or  claim  of  such  othcfr  defendants,  is  unknown  to  the  plaintiffs 
and  that  they  are  unable  to  set  forth  the  same,  but  they  insist 
that  whatever  the  same  may  be^  it  was  taken  and  received  by 
them  and  each  of  them  with  knowledge  that  neither  Maria 
Encamacion  Valencia  and  her  husband,  nor  said  Castro,  nor 
either  of  them,  had  any  right,  title,  interest  or  estate  of  any 
kind  whatever  in  the  lands  of  said  rancho,  nor  the  right  or 
power  to  convey  or  dispose  of  the  same  or  any  part  thereof; 
and  that  whatever  right,  title  or  interest  was  transferred  to 
such  other  defendants,  they  received  in  trust  for  and  as  trus- 
teee  of  the  heirs  at  law  of  Antonio  Buelna  and  their  successors 
in  interest,  and  so  held  the  same  in  trust ;  and  as  such  trustees 
were  bound  to  convey  the  same  to  the  plaintiffs,  and  they  ask 
for  a  decree  compelling  the  defendants  to  convey  the  same  to 
the  plaintiffs;  and  they  pray,  also,  for  such  other  or  further 
relief  in  the  premises  as  the  nature  of  the  case  may  require, 
eic. 

The  defendants  demurred  to  the  compUint  and  assigned  the 
following  causes  of  demurrer: 

First  —  That  there  is  a  misjoinder  of  defendants. 

Second  —  That  several  causes  of  action  have  been  improperly 
united. 

Third  —  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 
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Fourth  —  That  the  complaint  is  uncertain. 

The  demurrer  was  sustained  with  leave  to  the  plaintiffs  to 
amend  their  complaint.  The  plaintiffs  did  not  avail  them- 
selves of  the  leave  granted,  and  thereupon  th^r  complaint 
was  dismissed  and  judgment  final  entered  for  the  defendants. 

Parties  to  suit  in  equity. 

I.  The  objections  interposed  by  the  demurrer  because  of  the 
misjoinder  of  parties  defendants^  and  because  of  the  improperly 
uniting  of  several  causes  of  action,  were  distinctly  specified 
under  the  general  assignment  of  these  causes  of  demurrer;  and 
as  the  consideration  of  the  one  necessarily  involves  that  of  the 
other,  they  will  be  treated  of  together. 

The  complaint  shows  that  the  defendant  Castro  presented 
to  the  Board  of  Commissioners  appointed  under, the  Act  of 
Congress  referred  to,  for  confirmation,  his  claim  to  the  entirety 
of  one  particular  league  of  said  rancho,  and  that  his  claim 
thereto  was  confirmed  and  a  patent  issued  to  him  therefor. 
The  complaint  also  shows  that  the  defendant  Maria  Encama- 
cion  Valencia  presented  to  the  same  Board  of  Commissioners 
for  confirmation  her  claim  to  the  entirety  of  the  other  three 
leagues  of  the  same  rancboy  and  that  her  claim  thereto  was 
confirmed  and  a  patent  issued  to  ner  therefor.  And  the  com- 
plaint further  shows  by  a  general  averment  that  the  defend- 
ants other  than  Castro  and  Maria  Encamacion  Valencia  and  her 
husband  claim  to  derive  whatever  interest  they  may  have  in 
the  property  from  the  three  first  named  defendants,  or  some 
one  or  more  of  them.  It  does  not  appear  from  the  complaint 
that  all  the  defendants  claim  to  hold  under  both  of  these  patents^ 
but  it  does  appear  that  whatever  right,  interest  or  estate  they, 
or  any  of  them,  may  have  and  hold  rests  upon  the  grant  made 
to  Antonio  Buelna;  and  the  solution  of  the  question  raised  by 
demurrer  must  in  order  to  support  the  complaint  be  found  in 
the  fact  that  all  the  defendants  hold  in  a  subordinate  relation 
to  the  original  right  and  title  as  it  descended  from  the  intestate 
to  his  heirs  at  law. 

Who  are  the  proper  and  necessaiy  parties  to  a  syit  in  equity 
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is  a  subject  of  great  practical  importance,  and  oftentimes  of 
no  inoonsideirable  difficulty.  It  is  .the  constant  aim  of  a  Court 
of  equity  to  do  complete  justice  by  deciding  upon  and  settling 
the  rights  of  all  parties  interested  in  the  subject  of  the  suit, 
■o  as  to  make  the  performance  of  the  decree  of  the  Court 
perfectly  safe  to  those  oompelled  to  obey  it,  and  to  prevent 
farther  litigation.  For  this  purpose  all  persons  materially 
interested^  either  legally  or  beneficially  in  the  subject  matter 
of  the  suit,  ought  generally  to  be  made  parties  thereto,  either 
as  plaintiffs  or  defendants,  so  that  there  may  be  a  complete 
decree  which  shall  bind  them  alL  (Mitford's  Plead.,  6th  Am. 
£d.  189;  1  BanielPs  Oh.  Plead,  and  Prac  40;  Story's  Eq. 
Pleai,  Sec.  72;  Peo^  v.  MorriU,  26  Cal.  360,  361.)  The 
rule  as  stated  and  illustrated  in  King  v.  Berry's  Executors,  2 
Greene's  Oh.  H.  52,  is,  that  all  persons  legally  or  beneficially 
interested  in  the  subject  matter  and  result  of  a  suit  must  be 
parties;  and  to  the  same  effect  are  the  following  cases:  The 
Mechmiaf  Bank  v.  Beton,  1  Peters,  806 ;  Caldwell  v.  Taggart, 
4  Id.  190;  Marshaa  v.  Beverley,  5  Wheat^  813;  Conn.  v. 
PeMU,  5  Id.  424;  WUHama  v.  RwsseU,  19  Pick.  165;  to  which 
many  others  might  be  added.  But  to  this  general  rule  there 
are,  according  to  the  authorities,  exceptions.  (Mit  Plead. 
190;  Story's  Eq.  Plead.,  Sees.  76,  76  a,  765,  76  c;  Wiser  v. 
Blaekly,  1  John.  Ch.  TL  43.)  These  it  is  not  necessary  to 
notice*  in  this  place,  as  no  question  is  presented  requiring  it. 
There  is  a  distinction  made  in  some  of  the  authorities  between 
subject  matter  of  the  suit  and  object  of  the  suit,  and.it  has 
been  said  that  it  is  not  aU  persons  who  have  an  interest  in  the 
subject  matter  of  the  suit,  but  in  general  those  only  who  havo 
an  interest  in  the  object  of  the  suit  who  are  ordinarily  feqnii^l 
to  be  made  parties.  (Calvert  on  Parties,  5,  6,  10,  11.)  The 
general  rule  on  the  subject  may  be  stated  to  be  that  all  are 
necessary  parties  who  have  an  interest  in  the  subject  matter 
which  may  be  affected  by  the  decree.  (Smith  v.  The  Trenton 
Delawcure  FaUs  Company,  3  Green's  Cb.  R.  508;  Crease  v. 
Bahcock,  10  Met  R.  631.)  This  rule  is  founded  in  the  princi- 
ple of  preventing  future  litigation  and  avoiding  a  multiplicity 
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of  suits  by  adjudicating  upon  the  rights  of  all  parties  upon 
whom  a  decree  may  or  ought  to  operate.  But  this  role 
requiring  all  in  interest  to  be  before  the  Court  is  one  some- 
what of  oonvenience^  and  will  not  be  rigidly  enforced  where 
its  observance  would  be  attended  with  great  inoonvenienos 
and  answer  no  substantially  beneficial  purpose.  It  will  be 
modified  or  partially  dispensed  with,  in  the  discietion  of  the 
Court,  as  justice  and  tiie  exigencies  of  the  case  may  require. 
Having,  thus  referred  generally  to  the  rule  of  Courts  of  Equity 
in  relation  to  what  persons  ought  to  be  made  parties  to  a  suit, 
we  shall  proceed  directly  to  the  consideration  of  the  questioa 
in  issue — that  is  to  say,  the  objection  that  there  is  a  misjoinder 
of  parties  defendants,  and  an  improper  union  of  causes  of 
action,  or  in  other  words,  that  the  complaint  is  fatally  infeffad 
\vith  tiie  vice  of  multifariousness. 

A  bill  in  equity  is  said  to  be  multifarious  when  distinct  and 
independent  matters  are  joined  therein  —  as,  far  example,  the 
uniting  of  several  matters  perfectly  distinct  and  unconnected 
.  against  one  defendant,  or  the  demand  of  sevenl  matters  of  a 
distinct  and  independent  nature  against  several  defendants. 
But  the  case  of  each  particular  de&ndant  must  be  entirely 
distinct  and  independent  from  that  of  the  other  defendants,  or 
the  objection  cannot  prevail;  for,  as  said  by  Judge  Stoiy, 
^'  the  case  of  one  may  be  so  entire  as  to  be  incapable  of  being 
prosecuted  in  several  suits,  and  yet  some  other  defendant  may 
be  a  necessary  party  to  some  portion  only  of  the  case  stated. 
In  the*  latter  case,  the  objection  of  multifariousness  could  not 
be  allowed  to  prevail.  So  it  is  not  indispensable  that  all  the 
parties  should  have  an  interest  in  all  the  matters  contained  in 
the  suit;  it  will  be  suBScient  if  each  party  has  an  interest  in 
some  matters  in  the  suit,  and  they  are  connected  with  the 
others."  (Story's  Eq.  Plead.,  Sees.  271,  271  a.)  The  same 
authority  lays  it  down  that  ^^to  support  the  objection  of 
multifariousness,  because  the  bill  contains  different  causes  of 
Buit  against  the  same  person,  two  things  must  concur:  First, 
the  different  grounds  of  suit  must  be  wholly  distinct;  secondly, 
each  ground  must  be  sufficient  as  stated,  to  sustain  a  bill;  if 
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the  grounds  be  not  entirely  distinct  and  unconnected;  if  they 
arise  out  of  one  and  the  same  transaction,  or  series  of  transac- 
tionSy  forming  one  course  of  dealing,  and  all  tending  to  one 
end;  if  one  connected  story  can  be  told  of  the  whole,  the 
objection  does  not  apply."  (Sec.  271  6.)  When  the  point  in 
issue  is  a  matter  of  common  interest  among  all  the  parties  to 
the  suit,  thoi^h  the  interests  of  the  several  defendants  are 
otherwise  unconnected,  still  they  may  be  joined.  In  Salvidge 
V.  Hyde,  6  Madd.  R.  138,  Sir  John  Leach,  Vice-Chancellor, 
said :  ''  If  the  objects  of  the  suit  be  single,  but  it  happens  that 
different  persons  have  separate  interests  in  distinct  questions 
which  arise  out  of  the  single  object,  it  necessarily  follows  that 
such  different  persons  must  be  brought  before  the  Court,  in 
order  that  the  suit  may  conclude  the  whole  subject."  In 
Boyd  V.  Eoyt,  6-  Paige,  78,  ^[r.  Chancellor  AValworth  laid 
down  the  same  doctrine  in  substantially  the  language  used  by 
Sir  John  Leach  in  Salvidge  v.  Hyde;  and  Mr.  Daniell,  in  the 
first  volume  of  his  excellent  work  on  pleading  and  practice  in 
the  High  Court  of  Chancery,  at  page  386,  says  in  reference 
to  the  doctrine  held  in  Salvidge  v.  Hyde,  there  is  no  doubt 
that  the  learned  Judge  stated  the  principle  correctly,  though 
in  the  application  of  it  he  went,  in  the  opinion  of  Lord  Eldon, 
too  far.  (1  Jac.  B.  161.)  In  Whaley  v.  Dawson,  2  Sch.  and 
Lef.  870,  Lord  Bedesdale  observed  that  in  the  English  cases 
where  demurrers,  because  the  plaintiff  demanded  in  his  bill 
matters  of  distinct  natures  against  several  defendants  not  con- 
nected in  interest,  have  been  overruled,  there  has  been  •  a 
general  right  in  the  plaintiff  covering  the  whole  case,  although 
the  rights  of  the  defendants  may  have  been  distinct  In  such 
cases  the  Court  proceeds  on  the  ground  of  preventing  multi- 
plicity of  suits,  when  one  genertd  right  is  claimed  by  the 
plaintiff  against  all  the  defendants;  and  so  in  Dimmock  v. 
Bizby,  20  Pick.  368,  the  Court  held  that  where  one  general 
right  is  claimed  by  the  plaintiff,  although  the  defendants  may 
have  separate  and  distinct  rights,  the  bill  of  complaint  is  not 
multifarious.  In  the  elaborate  case  of  Campbell  v.  Mackay,  1 
Myl.  &  Craig,  608,  Lord  Cottenham  held  that  where  the  plain- 
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tiffs  have  a  common  interest  against  all  the  defendants  in  a 
suit  as  to  one  or  more  of  the  questions  raised  by  it,  so  as  to 
make  them  all  necessary  parties  for  the  purpose  of  enforcing 
that  common  interest,  the  circumstance  of  the  defendant  being 
subject  to  distinct  liabilities,  in  respect  to  different  branches 
of  the  subject  matter,  will  not  render  the  bill  multifarious. 
In  the  same  case  his  Lordship  observed  that  it  was  utterly 
impossible,  upon  the  authorities,  to  lay  down  any  rule  or 
abstract  proposition  as  to  what  constitutes  multifariousness 
which  can  he  made  universally  applicable.  The  only  way,  he 
said,  of  reconciling  the  authorities  upon  the  subject  is,  by 
adverting  to  the  fact  that  although  the  books  speak  generally 
of  demurrers  for  multifariousness,  yet,  in  truth,  such  demurrers 
may  be  divided  into  two  kinds,  one  of  which,  properly  speak- 
ing, is  on  account  of  a  misjoinder  of  causes  of  action ;  that  is 
to  say,  uniting  claims  of  so  different  a  character  that  ther  Court 
will  not  permit  them  to  be  litigated  in  one  record  even  though 
the  plaintiff  and  defendants  may  be  parties  to  the  whole  trans- 
actions which  form  the  subject  of  the  suit.  The  other  of 
which,  as  applied  to  a  bill,  is  that  a  party  is  brought  as  a 
defendant  upon  a  record  with  a  large  portion  of  which,  and 
with  the  case  made  by  it,  he  has  no  connection  whatever.  A 
demurrer  for  such  cause  is  an  objection  that  the  complaint 
sets  forth  matters  which  are  multifarious,  and  the  real  cause 
of  objection  is,  as  illustrated  by  the  old  form  of  demurrer,  that 
it  puts  the  parties  to  great  and  useless  expense  —  an  objection 
which  has  no  application  in  a  case  of  mere  misjoinder  of  par^ 
ties.  Upon  this  subject  Judge  Story  says :  "  In  the  former 
class  of  ciases,  where  there  is  a  joinder  of  distinct  claims 
between  the  same  parties,  it  has  never  been  held  as  a  distinct 
proposition  that  they  cannot  be  united,  and  that  the  bill  is  of 
course  demurrable  for  that  cause  .  alone,  notwithstanding  the 
claims  are  of  a  similar  nature,  involving  similar  principles  and 
results,  and  may,  therefore,  without  inconvenience,  be  heard 
and  adjudged  tc^ether.  If  that  proposition  were  to  be  estab- 
lished and  carried  to  its  full  extent,  it  would  go  to  prevent 
the  uniting  of  several  instruments  in  one  bill,  although  the 
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parties  were  liable  in  respect  to  each,  and  the  same  parties 
i^ere   interested   in   flie  property  which   was   the  subject   of 
eacli;"  and  after  giving  an  example  in  illustration  of  the 
inconvenience  of  an  opposite  doctrine,  he  continues :  **  Such  a 
rule,  if  established  in  equity,  would  be  very  mischievous  and 
oppressive  in  practice,   and  no  possible   advantage  could   be 
gained  by  it     It  would  lead  to  a  multiplication  of  suits  in 
cases  where  it  could  answer  no  assignable  purpose  but  to  have 
the  subject  matter  split  into  a  variety  of  separate  bills;"  and 
further  he  denies  that  such  a  rule  has  been  established,  but 
says,  on  the  contrary,  a  different  doctrine  has  been  maintained, 
which  is  supported  by  the  most  satisfactory  authority,  (Stoi^/s 
!Ep.   PL,  Sees.   531,   532;)    and   he  states  in  conclusion   die 
result  of  the  principles  of  the  cases  on  the  subject  to  be,  that 
where  there  is  a  common   liability  in   the   defendants,   and 
a  common  interest  in  the  plaintiffs,  different  claims  to  property, 
at  least  if  the  subjects  are  such  as  may  without  inconvenience 
be  joined,  may  be  xmited  in  one  and  the  same  suit;  and  fur- 
ther, that  where  lihe  interests  of  the  plaintiffs  are  the  same, 
although  the  defendants  may  not  have  a  coextensive  common 
interest,  but  their  interests  may  be  derived  under  different 
instruments,  if  the  general  objects  of  the  bill  will  be  promoted 
by  their  being  united  in  a  single  suit,  the  Court  will  not  hesi- 
tate to  sustain  the  bill  against  all  of  them,     (Ibid;  Sees.  533, 
634.) 

The  subject  matter  of  the  suit  in  this  case  is  the  property 
alleged  to  be  held  by  the  defendants  as  trustees  for  the  plain- 
tiffs —  the  successors  in  interest  of  the  heirs  at  law  of  Antonio 
Buelna;  and  the  object  of  the  suit  is  to  obtain,  through  the 
aid  of  the  Court,  the  legal  title  to  the  lands  of  the  entire 
rancho,  which  the  defendants  so  hold  in  trust  to  and  for  the 
plaintiffs'  use  and  benefit,  in  separate  and  distinct  portions. 
Assuming  that  the  plaintiffs  have  any  ri^t  in  ihe  premises, 
that  right  is  common  and  general  to  them  all,  covering  the 
whole  case,  and  notwithstanding  the  rights  of  die  defendants 
may  be  distinct,  so  far  as  the  same  may  apply  to  the  subject 
matter,  thqr  miiy  be  joined  in  the  same  suit,  aooording  to  the 
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authoritieB  above  referred  to.  The  real  issues  tendered  by 
the  complaint  are.  Did  Antonio  Buelna  have  a  property 
interest  in  the  lands  of  the  rancho,  ivhich,  upon  his  death, 
descended  to  his  brother  and  sister,  and  which  was  afterwards 
acquired  by  the  plaintiffs!  And  do  the  defendants  hold  the 
legal  title  thereto  in  trust  for  the  plaintiffs?  From  the  facts 
stated  in  the  complaint,  which  stand  confessed  by  the  demur- 
rer, these  questions  appear  to  be  common  to  all  the  parties,  as 
upon  them  the  plaintiffs^  right  to  a  decree  in  their  favor  pri- 
marily depends,  and  though  the  uniting  of  the  defendants  in 
the  same  suit  may  possibly  be  attended  with  some  inconve- 
nience to  them,  the  evil  is  more  than  compensated  by  a  deci- 
sion of  the  whole  controversy  in  one  suit,  and  thus  avoiding  a 
multiplicity  of  them.  There  need  be  no  difficulty  in  dispos- 
ing of  all  these  matters  in  one  action.  The  power  of  the 
Court  to  adapt  its  decree  to  the  various  equities  of  the  case  as 
they  may  be  established  by  the  proofs,  enables  it  advanta- 
geously to  settle  and  adjust  in  a  single  suit  the  rights  and 
interests  of  all  the  parties,  centering,  as  they  do  mainly,  in 
the  question  of  the  right  to  the  inheritance  which  passed  upon 
the  death  of  Antonio  Buelna  to  whomsoever  were  his  heirs  at 
law.  From  a  careful  examination  of  the  authorities,  we  have 
come  to  the  conclusion  that  the  demurrer  for  a  misjoinder  of 
parties  defendants,  and  also  for  improperly  uniting  several 
causes  of  action  in  the  suit,  ought  to  have  been  overruled. 

II.  In  the  second  place  it  is  objected  by  the  demurrar  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  because: 

First  —  It  does  not  state  any  facts  from  which  it  may  be 
lawfully  inferred  that  either  of  the  patents  was  procured 
fraudulently  or  was  ever  held  in  trust  for  the  plaintiffs  or  the 
persons  from  whom  the  plaintiffs  claim  to  have  derived  the 
title  to  the  property;  but  merely  alleges  those -matters  as  a 
conclusion  of  law. 

Notice  of  trust. 
Second  —  It  does  not  show  that  the  plaintiffs  or  the  persons 
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from  whom  their  pretended  title  is  derived  had  not  notice  of 
the  proceedings  by  which  Castro  and  Maria  Encarnacion 
Valencia  (Mrs.  Rodriguez)  respectively  obtained  a  confinna- 
tion  and  patent  for  the  lands  to  them  respectively  confirmed 
and  patented ;  and  had  not  an  opportunity  to  intervene  for  the 
protection  of  their  alleged  interests,  and  also  to  institute  pro- 
ceedings in  their  own  behalf  for  a  oonfirmation  and  patenting 
of  the  lands  to  themselves. 

Third  —  It  does  not  allege  that  the  grantors  of  such  of  the 
defendants  as  may  have  derived  their  interests  immediately 
from  said  Castro  and  Maria  Encarnacion  Valencia,  had  knowl- 
edge of  the  alleged  rights  or  equities  of  the  plaintiffs  or  of 
their  grantors,  or  were  charged  with  notice  of  any  such  rights 
or  equities. 

In  Scott  V.  Wardj  13  Cal.  459,  it  was  held  that  a  grant  of 
the  character  of  the  one  made  in  this  case  to  Antonio  Buelna 
vested  in  the  grantee  named  the  properly  described  as  his 
separate  property,  and  that  the  same  passed  upcm  his  death  to 
his  devisees.  The  subject  is  very  fully  examined  in  that  case, 
which  renders  it  unnecessary  for  us  to  consider  and  discuss 
the  question  in  this  place,  as  the  doctrine  there  laid  down  has 
since  its  promulgation  been  the  rule  of  decision,  as  also  the 
rule  of  property  in  this  State  upon  this  important  subject 
We  shall  therefore  regard  the  San  Gregorio  Rancho  as  the 
separate  property  of  Antonio  Buelna  in  his  lifetime,  which 
passed  by  descoit,  upon  his  dying  intestate,  to  his  heirs  at 
law. 

The  complaint  shows  that  Antonio  Buelna  died,  leaving 
him  surviving  the  said  Maria  Encarnacion  Valencia,  his  widow, 
and  the  brother  and  sister  named;  that  he  died  without  any 
other  heirs;  and  the  plaintiffs  allege  that  the  brother  and 
sister  were,  of  the  persons  named  as  the  survivors  of  the  de* 
ceased,  his  only  heirs  at  law  —  a  question  which  the  law  of 
the  country  at  the  time  of  the  death  of  the  intestate  must  be 
referred  to  to  determine.  Erom  the  work  by  Schmidt,  enti- 
tled ^^  The  Civil  Law  of  Spain  and  Mexico,''  it  appean  that 

VOL.  irrxL^2B 


184  Wilson  v.  Castbo.  [Sup.Ct 

Opinion  of  fhft  Court  —  Currey,  C  J. 

the  wife  might  inherit  a  part  of  the  husband's  estate  in  certain 
cases.  When  after  the  death  of  the  husband  the  widow  had 
not  sufficient  means  to  live  with  the  comforts  to  which  she  had 
been  aocustomed^  she  was  entitled  to  the  fourth  part  of  his 
estate,  provided  it  did  not  exceed  a  certain  amount.  But  her 
inheritance  in  such  case  was  contingent,  for  if  she  afterwards 
led  a  scandalous  life,  or  married  again  she  lost  it.  (Tit  Vlll, 
Ch.  IV,  Sec.  5.)  But  it  is  not  our  purpose  now  to  enter  upon 
an  investigation  respecting  the  law  of  descents  as  the  same 
existed  in  California  when  Antonio  Bueln^  died,  because 
neither  party  has  touched  upon  the  question  in  the  argument 
of  the  case.  We  shall  assume^  for  the  purposes  of  aor  present 
decision,  without,  however^  concluding  the  questioxk,  that  the 
brother  and  sister  were  the  only  heirs  at  law  of  the  intestate, 
and  that  upon  his  death  fhey  succeeded  to  whatever  right, 
interest  or  title  he  before  then  had  in  and  to  the  proper^  of 
said  rancha 

If  the  widow  of  Buehia  had  no  property  interest  in  the  land 
which  she  and  her  husband  Bodriguez  undertook  to  convey  to 
Castro,  then  Castro  could  not,  by  means  of  the  deed  to  him, 
acquire  any  right  or  interest  therein.  It  was  not  necessarv 
that  he  should  have  had  actual  notice  of  the  rights  and  inter- 
ests of  the  particular  heirs  at  law  mentioned  in  order  to  render 
invalid  the  conveyance  made  to  him.  He  may  have  supposed 
he  acquired,  by  the  deed  of  his  grantors,  a  good  and  valid  right 
and  title  to  the  land  attempted  to  be  conveyed,  and  he 
may  have  presented  his  claim  to  it  to  the  Land  Commissioners 
in  good  faith,  for  a  confirmation,  and  proceeded  step  by  step 
in  the  prosecution  of  his  supposed  right  until  he  obtained  a 
patent  for  the  land.  Yet  his  ignorance,  in  fact,  of  the  rights 
of  the  heirs  at  law,  and  of  his  relation  to  them^  could  not 
operate  to  deprive  them  of  their  rights  and  interests  in  the 
property.  Mrs.  Bodriguez  may  have  been  in  the  Uke  predica- 
ment, and  still  the  consequence  as  to  the  heirs  at  law  was  the 
same  aa  in  the  case  of  Castro.  We  do  not  deem  it  necessary, 
nor  in  anywise  important,  that  it  should  appear  that  the  pat- 
ents or  either  of  them  were  fraudulently  obtained  in  order  to 
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saye  to  the  heira  at  law  and  their  successors  in  interest  their 
right  to  the  property,  the  legal  title  to  which^  by  reason  of 
the  confirmations,  surveys  and  patents,  passed  from  the  Gov- 
•emment  to  the  patentees. 

But  we  think  it  is  a  presumption  of  law  that  Maria  Encar- 
nacion  Valencia  and  Castro  both  had  notice  of  the  rights  of 
the  heirs  at  law  of  the  deceased,  and  that  such  presumption 
arising  out  of  the  facts  stated  must  be  regarded  as  conclusive. 
The  claims  of  the  petitioners,  laid  by  them  respectively  before 
the  Land  Commissioners  for  confiiination,  were  founded  on 
the  grant  made  to  Antonio  Buelna,  which  grant  and  the  expe- 
diento  and  diseno  appertaining  to  it,  were  matters  of  record, 
open  to  the  inspection  of  all  persons  concerned;  and  it  is  not 
to  be  supposed  that  Mrs.  Rodriguez  was  not  aware  of  the 
source  of  her  former  husband's  right  to  the  lands  of  the  rancho, 
and  of  his  interest  in  and  title  thereto;  nor  can  it  be  presumed 
that  when  Castro  obtained  his  deed  from  her  and  her  husband 
Rodriguez,  he  was  not  aware  of  the  grant  made  to  Antonio 
Buelna;  but  the  presumption  is,  as  already  stated,  conclusive 
that  he  was  truly  informed  on  the  subject.  The  question  is 
not  whether  he  saw  the  muidments  of  the  right,  title  and 
interest  of  Antonio  Buelna  to  the  laud,  but  whether  he  was 
boimd  in  law  to  take  notice  of  their  existence.  "  It  will  not 
do,'*  say  the  Court  in  Brush  v.  Ware,  15  Peters,  111,  "  for  a 
purchaser  to  close  his  eyes  to  facts  —  facts  which  are  open  to 
his  investigation  by  the  exercise  of.  that  diligence  which  the 
law  imposes.^  Purchasers  in' such  cases  must  be  presumed  to 
be  cognizant  of  not  only  the  character  of  the  title,  but  also  of 
the  proceedings  upon  which  it  rests  for  its  foundation.  No 
principle  is  better  established  than  that  a  purchaser  must  look 
to  every  part  of  the  title  which  is  essential  to  its  validity. 
(Brush  V.  Ware,  15  Peters,  111.)  We  do  not  say  at  thi.s 
time  whether  a  grantee  of  either  of  the  patentees  by  deed  sub- 
sequent to  the  date  of  the  patents  would  stand  protected  if  he 
purchased  without  actual  notice  of  the  equitable  rights  of  the 
heirs  at  law  or  their  successors  in  interest,  nor  whether  it 
would  be  indispensable  by  pleading  to  charge  them  with  such 


436  Wilson  t;.  Castko.  [Sup.  Ct 

opinion  of  the  Court  —  Curr^,  C  J. 

notice^  because  the  complaint  does  charge  that  the  def-endants, 
other  than  Castro  and  Francisco  Bodriguez  and  his  wife,  bad 
notice  of  such  equitable  rights  when  they  obtained  the  inter 
ests  which  they  respectively  have  and  hold  in  the  lands  of  the 
rancho. 

It  may  be  that  every  proceeding  instituted  by  the  respec- 
tive patentees  for  the  confirmation  of  their  several  claims  was 
in  entire  good  faith,  and  that  they  were  not  actually  aware  of 
occupying  to  the  heirs  at  law  or  their  successors  in  interest 
the  relation  of  trustees,  and  yet  the  fact  that  the  patentees 
were  all  the  time  such  trustees  cannot,  for  that  reason  alone, 
be  gainsaid.  They  became  trustees  of  the  owners  in.  equity 
of  the  property,  and,  after  obtaining  the  legal  title  thereto, 
held  the  same  in  trust, for  such  equitable  owners,  in  spite  of 
any  intention  or  want  of  knowledge  in  fact  of  their  real  rela- 
tions to  such  equitable  owners.  Such  trusts  are  denominated 
in  the  books  on  the  subject  "  constructive  trusts  ^ —  a  daas  of 
trusts  which  depend  upon  conclusions  of  law,  upon  particular 
states  of  facts  and  circumstances,  independently  of  contract, 
and  often  arise  in  cases  where  there  was  no  intention  to  create 
a  trust  on  the  part  of  any  of  the  parties  concerned,  and  which, 
generally  speaking,  are  imposed  in  invitum.  (1  Spenoe  Eq. 
Jur.  509.)  On  the  subject  of  constructive  trusts.  Hill,  in  his 
treatise  relating  to  trustees,  says:  ^^  When  ever  the  eireom- 
stanc^s  of  a  transaction  are  such  that  the  person  who  takes  the 
legal  estate  in  property  cannot  also  enjoy  the  beneficial  inter- 
est without  necessarily  violating  some  established  principle  of 
equity,  the  Court  will  immediately  raise  a  oonstmctive  trust, 
and  fasten  it  upon  the  conscience  of  the  legal  owner  so  as  to 
convert  him  into  a  trustee  for  the  parties  who  in  eqnity  are 
entitled  to  the  beneficial  enjoyment."  (Hill  on  Trusteesy  144.") 
The  same  author  arranges  constructive  trusts  into  two  classes: 
"  the  one  where  the  acquisition  of  the  legal  estate  is  tainted 
with  fraud,  either  actual  or  equitable;  and  the  other,  where 
the  trust  depends  upon  some  general  equitable  rule,  inde- 
pendently of  the  existence  of  fraud.''  (Ibid.)  In  cases  faUinf! 
Tvithin  the  latter  class,  Courts  of  equity  "  vindicate  their  own 
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principleB  bj  means  of  their  peculiar  jurisdiction  in  personam, 
and  convert  the  holder  oi  the  legal  estate,  though  iuia£fet6ted 
by  fraud,  either  actual  or  constructive,  into  a  trustee  for  the 
partj  who  is  entitled  by  the  rules  of  equity  to  the  beueiicial 
interest"    (Hill  on  Trustees,  170,  171,  and  173.) 

The  complaint  is  also  objected  to,  because  it  does  not  show 
that  the  plaintiffs  or  the  persons  from  whom  they  claim  to 
derive  right  to  the  property  were  without  notice  of  the  pro- 
ceedings taken  by  the  respective  patentees  to  obtain  confirma- 
tious  and  patents  for  portions  of  the  rancho,  which  together 
embraced  the  whole  of  it;  and  because  it  does  not  show  that 
the  plaintiffs  or  their  grantors  had  no  opportunity  to  intervene 
in  their  own  right  for  the  interests  which  they  had  in  the 
premises^  and  to  institute  proceedings  on  their  own  behalf  for 
obtaining  a  confirmation  of  and  a  patent  for  the  land  to  them- 
selves. 

The  grant  made  by  Governor  Alvarado  to  Antonio  Buelna 
did  not  invest  the  latter  with  the  legal  title  to  any  specific 
four  leagues  of  the  tract  of  land  mentioned,  and  which  was 
delineated  upon  the  diseno.     The   title  which   the  grantee 
acquired,  and  held  at  the  time  of  his  death,  was  an  inchoate 
or  imperfect  title  as  contradistinguished  from  a  perfect  and 
absolute  title,  and  required  action  on  the  part  of  the  Govern- 
ment to  complete  it;  but  notwithstanding  the  grantee's  title 
was  merely  inchoate,  he  had,  as  between  himself  and  the  Gov- 
ernment, a  vested  interest  in  the  quantity  of  land  mentioned 
in  the  grant     ''The  right  to  so  much  land  to  be  afterward' 
laid  off  by  official  authority  in  the  territory  described  passed 
fr6m  the  Gbvemment  to  him  by  the  execution  of  the  instru- 
ment granting  it*'     (Fremont  v.  The  Umted  StateSy  17  How. 
568.)     This  interest  was  property  (Estrada  v.  Murphy^  19 
CaL  270)  of  a  quality  which  could  be  assigned  or  transferred, 
or  devised,  and  which  in  this  case  descended  upon  the  death 
of  Buelna,  who  died  intestate,  to  his  heirs  at  law.    When  the 
country  was  acquired  by  the  United  States,  the  heirs  at  law 
of  Buelna  had  succeeded  to  the  interest  which  the  decedent 
had  id  the  property  in  his  lifetime, '  and  then  had  a  Veste^d 
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interest  in  the.  quantity  of  land  mentioned  in  the  grant^  which 
upon  the  cession  of  the  country  stood  protected  not  only  hv 
the  law  of  nations,  hut  by  the  express  terms  of  the  treaty  of 
cession.  The  title  of  the  heirs  at  law  being  at  that  time 
inchoate,  it  was  necessary,  in  order  to  perfect  it,  by  which  the 
designated  quantity  might  become  transferred  in  fee  from  the 
Government  of  the  United  States  to  the  parties  entitled,  that 
the  case  should  be  submitted  to  and  passed  upon  by  the 
proper  authorities  constituted  under  the  Act  of  Congress  of 
1851.  In  cases  of  this  sort,  if  the  claim  was  not  presented  for 
confirmation  to  the  Board  of  Oommissiouers  within  the  time 
prescribed  by  the  Act>  the  lands  claimed  were  thereafter  to  be 
deemed,  held  and  considered  as  a  part  of  the  public  domain  of 
the  United  States.  But  the  failure  to  present  the  claim, 
which  had  its  origin  in  the  grant  to  Buelna,  by  the  parties 
having  and  holding  the  vested  interest  therein,  did  not  extin- 
guish that  interest,  which  was  ripened  into  a  legal  title  by  the 
confirmations,  segregations  and  patents  which  followed  upon 
the  petitions  of  the  patentees  and  in  the  proceedings  had  in 
the  cases  respectively  before  the  properly  constituted  authori- 
ties. The  lands  patented  are  those  in  the  first  instance 
intended  to  be  granted  to  Buelna,  and  the  patents  are  founded 
upon  that  grant,  which  operated  as  a  conoession  to  the  grantee 
of  an  interest  in  the  lands  mentioned,  which,  as  already  said, 
was  property  which  the  Government  of  the  United  States, 
upon  the  acquisition  of  the  country,  became  under  obligation 
to  protect,  both  by  the  law  of  nations  and  the  stipulations  of 
the  treaty  of  Guadalupe  Hidalgo.  It  is  true  that  the  con- 
firmations under  the  Act  of  1851  must  in  the  first  place  be 
held  to  operate  to  the  benefit  of  the  respective  confirmees,  and 
parties  claiming  under  them,  so  far  as  the  legal  title  to  the 
premises  is  concerned;  but  this  in  nowise  operates  to  bar  the 
parties  beneficially  concerned  and  in  justice  and  equity  enti- 
tled to  the  possession  and  consequent  enjoyment  of  die  prop- 
erty, of  the  remedies  and  relief  which  they  seek.  In  Bstmda 
T.  Murphy,  19  Cal.  272,  the  Court  says :  '^  If  the  confirmee,  in 
presenting  his  daim,  acted  as  agent,  or  trustee,  or  guardiajiy 
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or  in  any  other  fiduciary  capacity,  a  Court  of  equity,  upon  a 
proper  proceeding,  will  compel  a  transfer  of  the  legal  title  to 
the  principal,  cestui  que  trust,  ward  or  other  pi^y  equitably 
entitled  to  the  same,  or  subject  it  to  llie  proper  trusts  in  the 
confirmee's  hands.  It  matters  not  whether  the  presentations 
were  made  by  the  confirmee,  in  his  own  name,  in  good  faith, 
or  with  intent  to  defraud  the  actual  owner  of  his  claim;  a 
Court  of  equity  will  control  the  legal  title  in  his  hands,  so  as 
to  protect  the  just  rights  of  others."  (Emeric  ▼•  Penniman, 
26  Cal.  124;  Castro  v.  Hendricks,  28  How.  441.) 

It  is  further  objected  that  the  complaint  omits  to  allege 
that  the  heirs  of  Buelna  were  cognizant  of  the  proceedings 
under  which  the  two  confirmations  and  patents  were  obtained, 
and  therefore  does  not  state  facts  su£Scient  to  constitute  a 
cause  of  action.  This  objection  to  be  available  must  neces- 
sarily be  found  to  subsist  in  the  doctrine  of  estoppel  in  pais, 
for  we  do  not  think  the  heirs  of  Buelna  were  boand  by 
anything  in  the  Act  of  Congress  of  1861  to  intervene  for  the 
protection  of  their  interests  in  the  property  in  the  proceedings 
instituted  before  the  Board  of  Land  Commissioners  and  subse- 
quently prosecuted  until  final  confirmation  and  patents  were 
obtained.  The'  proceedings  so  instituted  were  not  necessarily 
adverse  to  the  rights  and  interests  of  the  heirs  at  law  in  the 
premises,  and  even  if  they  were  intended  to  be  so,  the  fact  of 
such  intent  could  not,  without  a  palpable  manifestation  of  it 
on  the  part  of  Mrs.  Kodriguez  and  Castro,  communicated  or 
presumed  to  be  communicated  to  the  equitable  owners  of  the 
property,  operate  to  create  an  equitable  estoppel  upon  the 
heirs  at  law  or  the  plaintiffs,  their  successors  in  interest  In 
Davis  V.  Davis,  26  Cal.  38,  39,  we  said:  "Equitable  estop- 
pels in  pais  generally,  if  not  universally,  are  applied  to  pre 
vent  injury  which  would  ensue  to  one  from  the  acts  or  declara- 
tions of  another,  were  he  permitted  to  gainsay  the  truth  of 
such  acts  or  declarations.  The  principle  is  invoked  for  the 
prevention  of  fraud,  or  that  which  is  tantamount  thereto,  on 
the  one  side  and  injury  on  the  other.**  Before  the  heirs  of 
Buelna  could  be  held  to  be  estopped  from  assertrng  iheir  claim 
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to  the  property^  it  must  appear  that  by  their  conduct  the  par- 
ties wh6  presented  petitions  to  the  Board  of  Commissioners 
and  obtained  confirmations  and  patents  for  the  lands  of  the 
rancho^  were  influenced  in  Ihere  own  conduct  to  their  injury. 
Bui  no  circumstances  are  apparent  upon  the  face  of  the  com* 
plaint,  from  which  it  can  fairly  be  inferred  that  the  silence  of 
the  equitable  owners  of  the  property  as  to  their  claim  to  it 
had  the  effect  of  leading  Mrs.  Rodriguez  and  Castro  into  a  line 
of  conduct  prejudicial  to  their  interests.  If  they  were  not 
injured  by  such  silence,  they  cannot  say  the  plaintiffs  are 
estopped  in  equity  from  asserting  their  alle^d  right  to  the 
land  and  the  title  thereta  (Davis  r.  Davis,  26  Oal.  40,  41, 
and  cases  therein  cited ;  and  Bowman  v.  Cudworth,  ante,  148.) 
'  We  think  the  Court  erred  in  sustaining  the  demurrer  and  in 
giving  judgment  for  the  defendants.  Therefore  the  judgment 
must  be  and  is  hereby  reversed  with  directions  to  the  District 
Court  to  allow  the  defendants  to  answer  the  complaint. 


POLLY  PECK  V.  J.  W.  BRUMMAGIM  et  dL 

GivT  BT  HvnAKD  to  Wxva. —  The  busbaod,  when  free  froa  debts  abA  UattU* 
ItleSp  may  makt  A  gift  to  hit  wife  of  either  reftl  or  perm>aAl  property  which 
at  the  time  was  the  common  property  of  the  husband  and  wife,  and  the 
same  will  become  her  separate  property,  and  will  not  be  liable  for  debts  by 
him  afterwards  eontraeted. 

lone —  If  the  husband  purchase  land  and  pay  for  the  same  oat  of  the  eom- 
mon  property,  and  direct  the  conreyanee  to  be  made  to  the  wife  as  a  gift; 
It  Tests  the  title  In  her. 

Dan>  to  ■tTBB  HirsBAND  oa  WtM. —  Hie  presumption  that  land  Is  the  eooh 
mon  property  of  husband  and  wife,  when  the  conTsyance  Is  made  to  either 
and  recites  a  yalnable  money  consideration  not  stated  to  haye  been  the 
separate  property  of  either,  Is  not  a  condaslye  presumption  of  law,  bvt 
parol  eyidence  may  be  Introduced  to  show  that  the  title  was  taken  as  the 
separate  property  of  one  of  the  spouses. 

Innc. —  Whether  the  aboye  rule  applies  as  sgalnst  those  who  haye  bought 
from  the  husband  without  notice,  relying  on  the  apparent  title,  not  decided. 

BancnoN  ov  EToosc  on  Wiva*a  SsPAaAra  Pbopbbtt. —  If  the  husband  uses 
money  which  Is  the  common  property  of  the  husband  and  wife  in  erectlsg 
a  house  on  land  which  Is  the  separate  property  of  the  wife,  the  house,  If 
It  Is '  a  part  of  the  realty,  becomes  the  separate  property  of  the  wife: 

AbMiNiStttAvos  '€«  Dmmssup  Hdsbahdw — The  a)dmhii«trator  of  a  deceased 
husband  cannot  maintain  any  claim  against  the  surylying  wife  in  relatlen 
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to  propertj  clitimed  hj  \iev  of  her  Heparato  property,  which  the  deceased 
husband  could  not  hare  successfully  asserted  in  his  lifetime. 

Obbditobs  or  Dscillbbd  Husbaivd. —  If  the  hostand  has  dortnsr  his  lifetime 
•oa^reytd  property  to  tals  wtfii  so  as  to  mate  tt  hor  separate  property,  wtth> 
oat  making  the  conTeyance  to  defraod  his  creditors,  the  general  creditors 
after  his  death  he  cannot  have  It  declared  common  property,  for  the  purpose 
Off  applying  tts  proceeds  In  payment  of  their  claims,  nor  can  they  enforce  a 
llSB  thereon  for  that  porpose. 

WOMK  ON  Wira's  Sbpabats  Pbofbbst.*^  If  the  husband,  at  his  own  instance, 
expends  money  which  Is  common  property  in  building  a  house  on  land  the 
separate  property  of  the  wife,  he  has  no  lien  on  the'  house  or  lot  therefor, 
nor  hare  hts  credltoni  after  hla  deeetse. 

Action  ooncbrnino  Winl's  8>pabatb  Pxofsbxt. —  In  an  action  by  a  saryir- 
ing  wife  against  the  administrator  and  creditors  of  the  deceased  husband, 
to  enjoin  a  sale  of  her  separate  property  for  l;>ayment  of  his  debts,  the 
Ooart  win  not  direet  In  what  maaaer  a  nwrtfage  glren  hy  the  buabuid  and 
wife  on  both  common  and  separate  properQrt  shall  be  satisfied. 

Appsai.  from  the  District  Court,  Fourth  Judicial  Difltrict, 
Oitj  and  County  of  San  Francisco. 

Plaintiffy  on  the  5th  day  of  February^  1863,  was  and  had 
been  for  some  time  the  wife  of  Qeorge  Peck,  and  continued 
80  until  his  decease,  which  occurred  on  the  13th  day  of 
June,  1864.  He  died  intestate.  Defendant  Brummagim  was 
appointed  his  administrator.  On  said  5th  day  of  February, 
1863,  Qeorge  Peck  was  worth  upwards  of  seventy-five  thou- 
sand dollars,  and  owed  no  debts.  On  the  same  day  he  pur- 
chased from  Thomas  Young  a  fifty  vara  lot  in  the  City  of  San 
Francisco,  and  paid  therefor  the  sum  of  thirty-eight  hundred 
dollars,  and  also  assumed  a  mortgage  of  nine  hundred  dollars 
then  on  the  lot.  The  purchase  money  vrsB  paid  out  of  the 
common  property.  By  direction  of  Mr.  Peck,  Young  con- 
veyed the  lot  to  the  plaintiff.  The  deed  upon  its  face  recited 
the  consideration  as  having  been  paid  by  plaintiff,  without 
stating  whether  it  was  her  separate  property  or  the  common 
property  of  the  spouses.  It  also  recited  that  the  grantee  was 
a  married  woman,  the  wife  of  Qeorge  Peck.  When  the  pur- 
chase was  made,  and  when  Young:  was  directed. tp, convey  to 
the  wife,  Qeorge  Peck  declared  that  he  made  and  intended  to 
make  said  lot  a  gift  to  plaintiff.  After  February  -Sth,  1863, 
and  prior  to  his  death,  Qeorge  Peck  expen<ied  about  eighteen 


142  Pbgk  v.  Bbiimmaoim.  [Sap.  Ct. 


ArgonMBt  for  Apptllant. 


thousand  dollars  in  the  erection  of  a  dwelling  house  on  die 
lot     The  money  thus  expended  was  common  property. 

At  the  time  of  the  death  of  George  Peck  he  was  hugely 
indebted,  but  none  of  the  debts  were  contracted  until  more 
than  one  year  after  the  lot  was  conveyed  to  his  wife.  The 
condition  of  the  estate  was  such,  that  if  said  house  and  lot  was 
declared  the  separate  property  of  the  wife,  the  proceeds  would 
not  pay  all  the  claims.  The  administrator  claimed  that  it 
was  conmion  property,  and  as  such  he  was  procuring  an  order 
of  the  Probate  Court  to  sell  it.  The  surviving  wife  com- 
menced this  action  to  enjoin  the  sale  and  have  it  declared  her 
separate  property.  The  creditors  of  the  estate  were  made  de- 
fendants along  with  the  administrator. 

Plaintiff  averred  in  her  complaint  that  one  of  the  defend- 
ants, James  R.  Bolton,  had  a  mortgage  on  the  house  and  lot, 
and  also  on  a  lot  belonging  to  the  estate  which  was  common 
property,  given  him  by  plaintiff  and  her  husband  during  his 
lifetime,  to  secure  the  sum  of  twelve  thousand  dollars,  and 
asked  that  the  mortgage  be  adjudged  to  be  paid  out  of  the 
general  assets  of  the  estate.  The  defendants  had  judgment  in 
the  Court  below  and  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Patterson,  Wallace  £  Stow,  for  Appellant  Had  the  deed 
from  the  husband  to  the  wife  purported  on  its  face  to  be  a 
gift  it  would  have  been  her  separate  estate.  (Kohner  v.  Ash- 
enauer,  17  Cal.  578 ;  BarJcer  v.  Koneman,  18  Cal.  10.)  The 
deed  conveyed  the  title  to  plaintiff,  (RamsdeU  v.  FyMer  ei  al^, 
28  Cal.  37;  Jenchs  v,  Alexander,  11  Paige,  623,)  and  pur- 
ports to  do  so  on  its  face.  It  was  competent  for  plaintiff  to 
show  that  it  was  a  gift  (Ramsdett  v.  Fuller;  McDonald  v. 
Badger,  23  Cal.  393;  Hart  v.  Robertson,  21  Cal.)  There  can 
be  no  difference  in  principle,  in  permitting  parol  evidence  to 
show  the  property  was  purchased  with  the  separate  estate  of 
the  wife,  and  that  it  was  intended  as  a  gift  by  the  husband. 
(Hart  V.  Robertson,  21  Cal.  346.)  The  Court  finds  it  was  a 
gift ;  and  it  witf  as  competent  for  die  Kuthaind  to  make  a  gift 
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by  having  Young  oonvey  to  plaintiff^  as  himself  to  convey  to 
her.  None  of  the  present  creditors  can  complain.  Their 
debts  did  not  aceme  for  more  than  one  year  subsequent  The 
deed  was  notice  to  them  that  the  wife  claimed  the  property. 
iRamsdeU  v.  PuUer;  JencJes  v.  Alexander,  11  Paige,  638.) 

Edward  Tompkim,  for  Bespondent  Hawley,  argued  that,  as 
in  this  case  the  deed  redted  that  PoUy  Peck  was  a  married 
woman,  and  the  wife  of  George  Peck,  and  i^ted  a  considera- 
tion, and  as  it  did  not  recite  the  conveyance  as  a  gift,  or  that 
the  grantee  had  any  separate  estate  in  the  property,  the  case 
of  RamsdeU  ▼•  FuSer  did  not  apply.  He  contended  tiiat  as 
the  deed  on  its  face  made  the  lot  the  common  property,  parol 
evidence  could  not  be  received  to  make  it  the  separate  prop- 
erty of  the  wife,  and  that  the  fact  that  the  husband  said  he 
intended  to  give  the  lot  to  his  wife  did  not  avail  anything 
until  the  intention  was  carried  into  effect 

Mr.  Winona,  ior  the  Eespondent  the  Pacific  Bank,  ngued 
that  the  finding  of  fact  did  not  show  a  gift,  as,  to  constitute 
parol  proof  of  a  gift,  the  intention  must  be  clearly  established ; 
and  cited  NeufviUe  v.  Thompson,  8  Edwards  Ch,  92 ;  Harrison 
▼•  McMermomy,  Edwards  Oh.  356 ;  Meyer  r.  Einzer,  12  OaL 
247;  and  Hunter  v.  Hunter,  19  Barb.  686;  .and  that  the 
oral  statements  of  George  Peck  were  merged  in  the  written 
deed  executed  afterwards,  and  that  the  legal  effect  of  the  deed 
could  not  be  impaired  by  antecedent  declarations;  and  cited 
Conner  v.  Clark,  12  Oal.  171.  He  also  argued  that  the  prop- 
erty conveyed  being  common  property,  could  not  be  made 
the  subject  of  a  gift;  and  cited  Meyer  v.  Kinzer,  12  Oal.  247; 
Barker  v.  Koneman,  13  Oal.  10;  and  Beard  v.  Knox,  6  OaL 
266. 

By  the  Court,  Rhobbs,  J.i 

The  Court  found  in  this  case  that  at  the  time  when  tke 
conveyance  of  the  premises  in  controversy  was  executed  tfr 
die  plaintiff,  her  husband,  George  Peck,  now  deceased,  was 
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worth  a  large  sum. of. money  and  was  owing  no  debts;  th^t 
none  of  the  claims  against  the  estate  of  the  deoeased  aocrced 
nntil  the  expiration  of  more  than  a  year  after  the  conveyuice 
was  recorded;  that. the  purohase  money  expressed  in  the  deed 
was  paid  by  the  deceased,  and  the  same  was  not  the  sefiarate 
proper^  of  the  plaintiff;  that  by  his  direction  the  premise^ 
were  oohveyed  and  the  deed  was  delivered  to  her,  and  that 
ithe  snm  of  eighteen  thousand  dollars  of  the  oommnnity  fund' 
was  expended  in  the  erection  of  a  honse  on  the  lot  before  ih'-- 
death  of  George  Peek.  In  respect  to  the  alleged  ^ft  by  him 
to  her,  the  Oonrt  finds  as  follows:  **  XIV.— Deceased  ^  die 
time  of  making  such  purehasey  and  at  the  time  of  directin* 
said  deed  to  be  made  to  plaintiff,  declared  that  he  made  and 
intended  to  make  said  lands  a  gift  to  plaintiff,  and  directed 
and  caused  said  deed  to  be  made  to  plaintiff  as  party  of  the 
second  part  thereto,  in  order  to  vest  the  title  in  plaintiff  as  a 
gift  to  plaintiff  and  as  plaintiff's  separate  property."  Th'^ 
Court  ordered  judgment  on  the  findings  for  defendants.  Thr- 
plaintiff  appeals  from  the  judgment,  and  brings  the  case  bei^ 
upon  the  judgment  roll  alone. 

Oounsel  disagree  as  to  the  meaning  of  the  finding  respecting 
the  gift,  the  plaintiff  holding  that  the  Court  found  a  ?ift  ir 
fact,  and  the  defendants  insisting  that  the  intenticxi  to  make 
the  gift  was  all  that  was  fonnd.  This  question  must  be  set- 
tled before  proceeding  to  ascertain  the  legitimate  conclusions 
to  be  drawn  from  the  facts  found  in  the  case.  It  appears,  ^e 
think,  from  the  fourteenth  and  diree  proceeding  findings  that 
the  two  events  mentioned  in  the  fourteenth  finding — the 
making  of  the  purchase  and  the  directing  of  the  deed  to  be 
made  to  the  plaintiff — were  ootemporaneous.  The  Court 
states  that  at  that  time  the  deceased  **  declared  that  he  made 
and  intended  to  make  said  lands  a  gift  to  the  plaintiff,"  and  he 
also  'directed  and  caused  said  deed  to  be  made  to  plaintiff. 
♦  ♦  ♦  in  order  to  vest  the  title  in  plaintiff  as  a  gift"  This 
is  a  finding  that  he  declared  both  that  he  intended  to  make 
and  did  make  a  gift  of  the  lands  to  his  wife,  and  that  he  in 
Atct  made  her  a  gift  of  the  lands,  so  far  as  thf^t  r^mlt  oonld  be 
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accomplished  bj  causing  the  bnds  to  be  coiEiver7ed  to  ber  with 
that  purpose.  That  portion  which  relates  to  his  dedaratioiuf 
is  matter  of  evidence,  rather  than'  of  faot>  and  the  deolaration 
of  his  intention  to  make  the  gift  is  not  material,  for  if  the 
intention  is  not  carried  into  effect  it  is  unavailing  for  any  pur- 
pose, and  if  the  gift  is  made  the  intention  to  make  it  is  neoes* 
sarily  implied.' 

It  will  be  conducive  very  much  to  a  dear  understanding  of 
the  questions  involved  in  the  case  to  consider  them  first  as  aris- 
ing  between  the  plaintiff  and  the  beirs  of  George  "Peck.  It 
being  found  that  the  purchase  money  was  not  the  separate 
property  of  the  wife,  and  it  not  being  found  that  it  was  the 
separate  property  of  the  husband,  it  wiU  be  presumed  to  hav/e 
been  their  conmion  property.  The  land  having  been  pur- 
chased with  the  community  funds,  may  be  conadered  as  oocu* 
pying  the  place  of  the  purchase  money,  and  it  may  be  substi* 
tuted  for  the  money,  for  the  purpose  of  the  decision,  for  there 
is  no  rule  prohibiting  the  husband  from  making,  or  restricting 
him  in  making,  a  gift  of  land  that  is  not  applicable  to  a  gift 
of  money.  The  heirs. occupy  the  place  of  their  ancestor,  and 
cannot  claim  any  other  or  greater  right  in  the  property  than  he 
could  maintain.  If  the  intended  gift  is  found  to  have  been  eo 
made  as  to  be  legal  and  valid  as  to  him,  it  will  be  equally  bind- 
ing upon  the  heirs,  for  they  succeeded  on\y  to  such  right  or  title 
in  the  lands  as  he  held  at  the  time  of  his  death. 

Treating  the  lands  as  the  common  property  of  George  Peck 
and  his  iirife,  the  questions  to  be  determined  are:  First — Was 
it  competent  for  the  husband  to  make  a  gift  of  the  common 
property  to  his  wife!  Second  —  Were  the  means  adopted  by 
him  in  making  the  gift  sufficient  to  vest  the  title  in  her? 
Third  —  If  the  title  to  the  land  did  vest  in  her,  did  the  title  to 
the  house  also  pass  to  her?  Fourth  —  Do  the  creditors  of  the 
estate  of  the  deceased  occupy  such  a  position  that  they  are  bet^ 
ter  enabled  than  the  beira  to  defeat  the  claim  of  tbe  plaintiff 
to  hold  the  property  as  a  gift? 

L  The  first  question  has  not  been  decided  by  this  Court 
The  defenidanta  ,rely  upon  Barker  ▼«  KoMtnan^  18  CaL  14H 
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and  Kohner  r.  Ashenauer,  17  CaL  578,  as  holding  that  die  huB- 
band's  power  to  make  a  gift  is  limited  to  his  separate  prop- 
erty. In  the  first  case  the  plaintiff,  who  claimed  under  a  deed 
from  the  husband,  sought  to  recover  the  lands  against  a  prior 
deed  of  the  husband  executed  for  his  wife's  benefit  to  a  trod- 
tee,  in  pursuance  of  an  ante-nuptial  contract;  and  the  Court 
say  It  is  not  material  whether  the  deed  was  executed  as  it 
purp<»t8,  for  it  is  good  as  a  deed  of  gift,  and  the  facts  of  tlie 
case  in  that  view,  are  recited,  and  among  them  is  the  fact  that 
it  was  his  sq)arate  property.  His  power  to  caaYey  as  a  gift 
the  common  proper^  was  not  in  question.  Kor  was  the  ques- 
tion inyolved  in  Kohner  ▼.  Ashenauer.  The  action  was  brought 
for  the  foreclosure  of  a  mortgage  executed  by  ,the  husband, 
and  to  set  aside  a  deed  of  the  premises  previously  executed 
by  the  husband  to  his  wife.  It  was  not  alleged  in  the  com- 
plaint that  the  deed  was  executed  hefore  marriage,  or  as  a  gift 
to  the  wife;  and  the  Court  in  considering  the  demurrer  inter 
posed  by  the  wife,  on  thfi  ground  of  the  want  of  facts  sufScient 
to  constitute  a  cause  of  action  against  her,  held  that  under  the 
allegation  of  the  complaint  the  premises,  after  the  conveyance 
to  her,  still  remained  common  property,  but  did  not  determine 
the  extent  of  the  husband's  capacity  to  make  a  gift  to  his  wife, 
for  the  point  oould  not  arise  on  tiie  pleadings,  as  it  was  not 
averred  that  the  husband  conveyed  the  premises  to  her  as  a  gift 
And  at  the  conclusion  of  the  opinion  the  Court  expressly  de- 
dine  to  decide  the  point 

The  counsel  for  the  defendants  do  not  cite  any  authority  is 
direct  support  of  their  position ;  and  in  our  opinion  it  is  not 
sustainable  on  principle.  No  good  reason  is  perceived  whj 
the  husband,  while  free  from  debts  and  liabilities,  may  not 
make  a  gift  to  his  wife  of  either  real  or  personal  propertj 
which  at  the  .time  was  the  common  property  of  the  husband 
and  wife.  The  statute  confers  upon  him  the  like  absolute 
power  of  disposition  of  the  common  property,  as  of  his  own 
separate  estate;  but  there  is  this  necessary  restriction  upon 
his  power,  that  he  cannot  make  a  voluntary  disposition  vntl 
the  view  of  defrauding  or  defeating  the  daims  of  the  wife,  « 
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waa  held  in  Smith  v.  SfrUfh,  12  Oal.  216.  This  springB  from 
the  relation  of  the  parties  and  their  title  to  the  property,  both 
epoTisea  being  jointly  entitled  to  the  property,  tiioiigh  the  has* 
band  has  the  entire  management  and  eontrol  of  it  and  can  pasf 
the  title  in  his  name  alone.  All  persons  occupying  n  fiduciary 
relation  are  in  like  manner  disabled  from  disposing  of  the 
trust  property  for  the  purpose  of  defrauding  those  who  are  in- 
terested in  it  But  tbis  principle  has  no  operation  where  the 
voluntary  disposition  is  made  to  the  wife;  and  even  if  it  has, 
it  would  be  difficult  to  see  how  the  husband  could  avoid  die 
consequences  of  his  own  lu;ts  on  that  ground.  His  heirs  occupy 
no  better  position  in  this  respect  than  he  did.  ^  The  law/'  says 
Mr.  Justice, Field  in  Barker  v.  Konemm,  "allows,  and  even 
regar3s  with  favor,  provisions  made  by  the  husband  when  in 
solvent  circumstances,  for  the  wife  and  family  against  tue  possi- 
ble misfortunes  of  a  future  day,  by  setting  apart  a  portion  of 
his  property  for  their  benefit.*'  Every  consideration  that  can 
be  urged  in  support  of  the  provisions  for  the  wife,  when  made 
out  of  the  husband's  separate  estate,  concur  in  sustaining  the 
settlement  when  made  from  the  common  property ;  and  in  our 
opinion  there  is  no  valid  objection  to  the  husband's  'resorting  to 
the  common  property  for  that  purpose..  Several  of  Ihe  cases 
cited  from  the  Texas  reports  in  Peck  v.  Yandenherg,  30  Cal, 
60,  39,  support  this  view.  (See  Smith  v.  Straha^,  16  Texas, 
320;  Higgins  v.  Johnson,  20  Texas,  893.)  The  facts  in  the 
latter  case  were  very  similar  to  those  in  this,  and  the  decision 
is  in  entire  harmohy  with  our  opinion. 

H.  The  deed  that  George  Peck  caused  the  vendor  of  the 
lands  to  execute  and  deliver  to  the  plaintid,  when  taken  in 
connection  with  the  fact  that  be  purchased  the  lands  aiid 
directed  them  to  be  conveyed  to  her  as  a  gift,  was  sufficient  to 
invest  the  title  in  her.  The  rule  contended  for  by  the  defend- 
ants, that  when  the  deed,  whether  to  the  husband  or  the  wife, 
recites  a  valuable  consideration  which  is  not  stated  to  be  the 
ideparate  property  of  either,  the  presumption  of  law  is  .that 
the  lands  are  common  property,  is  correct^  and  is  sustained  by 
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the  current  ol  aatiiori^  in  this  State  and  the  States  of  Louisi- 
ana and  Texas.  (See  Bamsdell  y.  Pvller,  28  CaL  37,  and 
cases  above  mentioned.)  This  presumption,  however,  is  not 
a  conclusive  presumption  of  law,  but  may  be  disputed,  and 
the  true  state  of  the  facts  may  be  shown,  whereby  it  may  be 
made  to  appear  that  the  tide  was  taken  as  the  separate  prop- 
erty of  one  of  the  spouses — that  is  to  say,  evidence  is  admis- 
sible for  that  purpose  against  those  who  have  not  acquired 
some  right  in  or  to  the  lands  for  a  valuable  consideration, 
without  notice,  and  relying  in  good  faith  upon  the  apparent 
title;  but  whether  it  is  admissible  against  them  also,  it  is  un- 
necessary now  to  express  an  opinion.  The  question  presents 
the  same  features  it  would  if  it  arose  between  husband  and 
wife>  and  related  to  a  deed  that  recited  that  the  purdiase  mxxoej 
was  paid  out  of  the  separate  estate  of  the  husband  or  of  the 
wife,  and  must  receive  the  same  solution.  Neither  the  hus- 
band nor  wife  is  estopped  from  showing  against  the  other  the 
true  nature  of  the  ocmsideration  of  the  deed,  and  from  whom 
it  proceeded.  Between  them,  or  between  one  of  them  and  the 
heirs  of  the  other,  no  questions  of  notice  can  arisa  The  true 
facts  are  admissible,  notwithstanding  the  legal  presumptioii, 
on  the  same  principle  and  for  the  same  purposes,  as  they  are 
when  'a  vendor  undertakes  to  establish  that  his  c<mveyance, 
which  on  its  face  is  an  absolute  deed,  is  in  fact  a  mortgage, 
or  where  the  person  who  has  paid  the  purchase  money  shows 
that  the  titie^  though  on  the  face  of  the  deed  it  appears  to  ha?e 
been  conveyed  to  another,  was  in  fact  so  tak^i  for  the  use  of 
the  person  fumidhing  the  money.  It  is  unnecessary  to  pursue 
the  subject  further,  as  it  is  fully  discussed  in  BamsdeU  v. 
Fuller,  and  the  decision  there,  with  which  we  are  well  satisfied, 
is  decisive  of  the  question  as  presented  in  this  case. 

IL  The  Court  finds  that  the  money  expended  in.  the  eree- 
tion  of  the  dwelling  house  on  the  lot  in  controversy  was  the 
community  property  of  the  plaintiff  and  her  husband,  and  the 
house  having  been  built  before  the  death  of  the  husband,  the 
presumption  is  that  he  made  the  ezpendxtura     The  question 
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is,  tvlio  TT&s  liie  owner  of  the  house  when  it  trae  bnilt  under 
;^tho6e  ciicunistanoes }  It  admits  of  only  one  answer  —  the 
^wner  of  the  lot  was  also  the  owner  of  the  house.  It  fqprmed 
a  part  of  the  real  estate^  and  the  title  to  the  house  is  neoeeaa* 
rily  included  in  the  title  to  the  lot  on  which  it  is  erected^  in 
the  absence  of  an  agreement  suf&eieat  to  pass  the  title  to  the 
house  alone.  In  Smith  r.  SmUh,  12  Oal.  226,  the  Court  very 
properly  held  that  the  husband,  having  deliberately  placed  the 
building  on  the  property  of  oUiers  —  the  property  he  had  given 
to  his  children  —  cannot  hare  any  daim  upon  it  or  its  proceeds. 
(See,  also,  Humphreys  v.  Newman,  51  Maine,  40*) 

IV.  The  administrator  of  the  deceased  cannot  maintain  any 
claim  against  the  plaintiff  that  the  deceased  could  not  have 
successfully  asserted  in  his  lifetime,  and  we  have  seen  that  he 
had  no  right  or  title  to  the  premises,  including  both  the  house 
and  lot  in  suit  The  general  creditors  of  the  estate  insist  that 
the  house  must  be  considered  common  property  —  at  least  that 
their  claims  against  the  estate  are  valid  liens  upon  the  prem- 
ises to  the  extent  of  the  value  of  the  house.  They,  like  the 
administrator,  are  limited  by  the  lines  bounding  the  rights  of 
the  husband,  except  in  cases  of  a  disposition  of  his  property 
for  the  purpose  of  defrauding  his  creditors  —  which  is  not 
found  or  alleged  in  this  case.  The  case  is  not  like  that  of 
Smith  V.  Smith,  which  was  brought  by  the  wife  for  a  divorce 
and  a  division  of  the  commcNQ  property,  the  wdfe  alleging  that 
for  the  purpose  of  depriving  her  of  the  common  property  and 
defrauding  her  the  husband  had  purchased  real  estate  in  the 
names  of  his  children  by  a  former  marriage,  using  a  portion 
of  the  conunon  property  in  making  the  purchase^  and  had 
expended  a  further  portion  of  the  common  property  in  erect- 
ing a  building  on  the  land.  The  Court  was  satisfied  from  the 
evidence  that  the  common  property  wns  so  invested  for  the 
purpose  of  defeating  the  claim  of  the  wife  to  the  common 
property.  If  it  had  appeared  that  the  wife  had  assented  to 
or  participated  in  the  appropriation  of  the  common  property, 
knowing  that  the  title  to  the  lots  was  in  the  husband's  chil- 
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dren,  her  complaint  that  such  appropriation  was  fraudulent 
as  to  her  or  was  calculated  to  defeat  her  juat  daims  to  the.  ■ 
common  property  would  not  have  heen  listened  to.     There  is 
no  similar  or  analogous  ground  in  this  case  upon  which  the 
husband  or  those  claiming  under  him  can  proceed. 

The  money  was  expended  by  the  husband  on  his  wife's 
property,  so  far  as  the  case  shows,  at  his  own  instance.  We 
do  not  undertake  to  say  that  the  expenditure  was  or  wiU  be 
presumed  to  have  been  gratuitous,  but  no  lien  upon  the  lot  or 
house  arose  in  his  favor  by  reason  of  his  expenditure  of  the 
common  property  in  the  erection  of  the  house.  The  kw 
defining  the  rights  of  husband  and  wife  has  not  given  such 
lien,  and  on  principle  and  in  analogy  to  cases  where  llie  mari* 
tal  relation  does  not  exist  between  parties  in  which  one  owns 
the  land  and  the  otber  appropriates  his  money  or  labor  to  its 
improvement,  we  are  satisfied  that  equity  ^rill  not  infer  or 
establish  a  lien. 

If  the  expenditure  of  the  common  funds  by  tlie  husband 
was  not  in  fact  or  should  not  be  deemed  gratnitoua,  the  dtim 
for  repayment  could  not  be  established  or  enforced  in  this 
action.  It  is  as  foreign  to  the  objects  of  the  action  aa  would 
be  a  claim  for  personal  services  that  he  may  have  rendered  in 
attention  to  her  separate  estate. 

The  mortgage  of  Bolton  is  a  lien  upon  the  property,  accord- 
ing  to  its  terms.  The  making  of  the  note  by  Gecnrge  Peek 
and  the  execution  of  the  mortgage  by  him  and  the  plaintifi  to 
defendant  Bolton  stands  admitted  on  the  pleadings,  and  the 
mortgagee  is  entitled  to  the  usual  remedies.  The  considers- 
tion  of  the  note  was  presumptively  common  property,  and  die 
husband  was  therefore  personally  liable,  but  his  death  does 
not  give  her  any  better  right  than  she  would  have,  were  he 
living  to  control  the  mortgagee  in  his  proceedings  to  collect 
the  mortgage  debt.  The  complaint  does  not  disclose  anv 
grounds  upon  which  the  Court  should  control  the  mortgagee 
for  as  far  as  it  appears  in  the  complaint  he  has  presented  his 
claim  for  allowance  against  the  estate,  and  does,  not  attempt 
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or  threaten  to  proceed  in  any  maanisr  ealwilatwl  to  injure  or 
impair  her  rights. 

Judgment  reversed,  and  the  eanse  xemaadad  for  judgment 
in  aooordanoe  with  thia  opinion. 

SiJn>£B30Hy  J.y  dissenting: 

I  dissent 


THE  PEOPLE  V.  AH  YE. 

Imicnonrr. —  Aa  Indlctinttt  for  wilfully  and   malldovilf  «Btwliiff  a 

with  lotent  to  steal,  need  not  arer  the  Talae  of  tho  property  the  dtftaiteot 
Intended  to  iteal.  nor  sire  more  tban  a  general  deeeriptloa  eC  Hm  mna 

Tbioict  xm  Cbiuivax*  Cass. —  Tbe  defendant  wae  Indicted  toy  tiM  name  of 
Jobn  Doe,  a  Chinaman,  and  when  arraigned  be  gaTe  hln  name  aa  Ah  Te^  and 
plead  not  guilty.  The  Terdiet  of  the  Jury  waa  aa  follow* :  "  The  jnry,  in 
the  cane  of  The  People  of  the  State  of  Callfomta  v.  Ty  Chin,  a  Chinaman, 
do  find  the  eald  Ty'Chln,*a  Chinaman,  goilty.*'  The  Terdiet  waa  reeelTed 
and  recorded  without  objection:  Held,  to  be  a  finding  that  Ah  Te  waa  not 
guilty,  and  that  Judgment  tboold  baye  been  rendered  bi  hia  iaTsr* 

Appeal  from  the  Countjr  Court,  Sierra  Ooonty. 
The  facts  are  stated  in  the  opinion  of  the  Court 

Jame9  A.  Johnson,  and  /.  F.  Cowdry,  for  AppeUant^  aigued 
that  the  indictment  wad  bad,  because  it  did  not  give  any  value 
to  the  property  or  describe  it;  and  cited  Wood's  Dig.,  Sees. 
239  and  246;  and  The  People  v.  Murray,  8  CaL  619;  and 
that  the  name  ''fowl''  was  too  general  a  description,  as  it 
applied  to  several  varieties  of  feathered  animals.  They  also 
argiied  that,  as  the  jury  found  Ty  Chin  guilty,  the  inference 
was  that  they  found  Ah  Ye,  the  defendant  on  trial,  not  guilty ; 
and  that  this  case  differed  from  The  People  v.  Bogge,  20  Cal. 
435,  as  the  word  "defendant"  was  not  found  in  the  verdict, 
and  the  name  therefore  could  not  be  rejected  as  surplusage. 

/•  0.  McCuttough,  Attomey-Oeneral,  for  the  People,  argued 
that  as  the  indictment  followed  the  words  of  the  statute,  it 
was  sufficient;  and  cited  People  v.  Oareia,  86  CaL  533;  and 
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that  it  was  the.  aocnisedy  bj  whatever  name  ha  waa  called, 
who  was  found  guilty ;  and  cited  People  v.  Boggs,  20  CaL  435. 
He  also  argued  that  if  the  defendant  Ah  Ye  was  a  aeoond  time 
indicted,  as  he  had  been  adjudged  guilty  bj  the  Court  and 
sentenced,  he  could  establish  a  former  conviction;  and  cited 
People  V.  Ah  Cow,  17  Cal.  101;  Ex  parte  Ring,  28  CaL  252; 
Brooks  V.  The  State,  8  HumpL,  Tenn.,  26;  and  StoUs  v.  The 
State,  4  Scam.  168. 

By  the  Courts  Oubbsy^  0.  J.; 

The  defendant  was  indicted  by  the  name  of  John  Doe,  t 
Chinaman,  under  the  statute  passed  in  February,  1864,  which 
reads  as  follows:  ^^If  any  person  shall,  in  the  daytime,  break 
and  enter  any  dwelling  house,  shop,  warehouse,  store,  mill, 
barn,  stable,  outhouse  or  other  building,  or  wilfully  and  mali- 
ciously, by  day,  without  breaking,  enter  the  same  with  intent 
to  steal,  or  to  commit  any  felony  whatever  therein,  every  sudi 
person,  upon  conviction  thereof,  shall  be  punished  by  impris- 
onment in  the  State  Prison  for  a  term  not  less  than  <me  nor 
more  than  five  years."    (Laws  1868-4,  p.  104.) 

The  indictment  charged  that  in  the  daytime  of  the  19th  of 
April,  1866,  at  the  County  of  Sierra,  the  defendant  **  did  wil- 
fully and  maliciously  enter  the  outhouse,  attached  to  the 
dwelling  house  of  Charles  E.  Wilcox,  with  intent  to  steal 
therefrom  several  fowls,  the  property  of  the  said  Charles  E. 
"Wilcox."  Upon  being  arraigned  the  defendant  stated  that  his 
true  name  was  Ah  Ye,  and  then  pleaded  not  guilty.  He  was 
tried  on  the  6th  of  August,  1866,  when  the  jury  rendered  a 
verdict  in  the  following  form :  *'  The  jury,  in  the  case  of  The 
People  of  the  State  of  California  v.  Tff  Chin,  a  Chinaman,  do 
find  the  said  Ty  Chin,  a  Chinaman,  guilty.'*  The  verdict  was 
then  read  to  the  jury,  who  pronounced  it  to  be  their  verdict, 
and  thereupon  it  was  duly  recorded.  In  due  time  the  defend- 
ant moved  the  Court  to  set  it  aside,  and  to  order  him  dis- 
charged from  custody  on  the  ground  that  the  verdict  amouDted 
to  an  acquittal.     The  motion  was  denied,  and  the  defendant 
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excepted.  He  then  xndved  the  OouH  to  anrest  the  judgment, 
on  the  grounds:  First— That  the  offenee  alleged  to  have  been 
committed  is  not  sufficiently  described  in  the  indictment ;  and 
second — That  the  facts  stated  in  the  isidietment  do  not  con- 
stitute a  public  offense.  The  motion  was  o^erruledt  and  the 
defendant  excepted.  The  Oourt  then  sentenced  the  defendant, 
Ah  Ye,  to  be. imprisoned  in  the  State  Prison  for  one  year. 
From  Ibis  judgment  is  this  appeal 

I.  If  the-  verdict  amounted  to  an  acquittal  of  the  defendant^ 
it  was  a  matter  of  material  interest  to  him  that  it  should 
standi  and  the  refusal  to  set  it  aside  on  his  motion  did  him  no 
harm.  His  motion  should  have  been  for  a  jodKment  of  my- 
quittal  upon  the  verdict  found  by  the  jury,  and  for  thatt 
only. 

II.  The  indictment  charged  the  defendant,  by  a  fictitious 
name,  of  a  particular  offense,  and  set  forth  in  general  terms 
the  particular  circumstances  of  the  offense  diarged.  The  en- 
tering of  the  outhouse,  with  the  intent  to  steal  the  proper^ 
of  Wilcox,  constituted  the  offense.  What  the  property  was 
worth  was  not  a  question  of  material  importance^  It  will  be 
presumed  to  have  been  of  some  value,  and  whether  of  much 
or  little  was  of  no  moment  Therefore  we  are  of  the  opiniim 
that  the  indictment  was  not  open  to  the  objections  made  to  it 
on  the  motion  in  arrest  of  judgment 

IIL  The  verdict  of  ^a  jury  in  a  criminal  case  may  be  either 
general  or  spieoiaL  A  general  verdict  upon  a  plea  of  not 
guilty  is  either  guilty  or  not  guilty.  (Crim.  Pr.  Act,  Sec 
418.)  A  special  verdict  is  that  by  which  the  jury  find  the 
facts  only,  leaving  the  judgment  to  the  Court  (Sec  419.) 
The  same  Act  further  provides  that  the  Court  shall  give  judg- 
ment upon  the  special  verdict  as  follows:  If  the  plea  be  not 
guilty,  and  the  facts  prove  the  defendant  guilty  of  the  offense 
eharged  in  the  indictment,  or  of  any  other  offense,  the  com- 
mission of  which  is  necessarily  included  in  that  with  which  he 
is  charged  in  the  indictment,  or  of  an  attempt  to  commit  the 
offense  charged,  judgment  shall  be  given  against  him.  But  if 
the  facts  found    do  not  prove  the  defendant  guilty  of  the 
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offense  cbftTged,  or  of  which  he  could  be  bo  convicted  under 
the  indictment^  judgment  of  acquittal  shall  be  given.  (See& 
422,  424.)  If  die  jury  do  not  in  a  special  Terdiet  pronomce 
afSrmatiyely  or  negatively  on  the  facts  necesaaxy  to  enaUe 
the  Court  to  give  judgment,  or  if  they  find  the  evidence  of 
facts  merely,  and  not  the  conclusions  of  facts  from  the  evi- 
dence, as  established  to  their  satisfacticniy  the  Court  shall 
order  a  new  triaL     (Sec  438.) 

N'egatively  the  verdict  as  found  and  recorded  was  diat  the 
defendant  was  not  guilty  of  the  offense  charged.  No  sugges- 
tion is  made  either  on  behalf  of  the  people  or  of  Ah  Ye  that 
the  verdict  rendered  was  not  upon  the  trial  of  the  issue  joined 
between  the  people  and  the  defendant  Ah  Ye;  but^  on  die 
contrary,  it  is  conceded  throughout  that  it  was.  The  Crimi- 
nal Practice  Act  provides  that  ''if  the  juiy  render  a  verdict 
which  is  neither  a  general  nor  a  special  verdict,  as  defined  in 
section  four  hundred  and  eighteen  and  four  hundred  sad 
nineteen,  the  Oourt  may  direct  them  to  reconsider  it,  and  it 
shall  not  be  recorded  until  it  be  rendered  in  some  form  from 
which  it  can  be  dearly  understood  what  is  the  intent  of  the 
jury,  whether  to  render  a  general  verdict,  or  to  find  the  Uidts 
specially,  and  to  leave  the  judgm^it  to  the  Court."  (LawB 
1851,  p.  258,  Sec  427.)  The  next  section  of  the  same  Act 
provides  that  ''  if  the  jury  persist  in  finding  an  informal  ver- 
diet,  from  which,  however,  it  can  be  clearly  understood  that 
their  intention  is  to  find  in  favor  of  the  defendant  upon  the 
issue,  it  shall  be  entered  in  the  terms  in  which  it  is  found,  and 
the  Court  shall  give  judgment  of  acquittal  But  no  judgment 
of  conviction  can  be  given,  unless  the  jury  find  eaq[>res8ly  against 
the  defendant  upon  the  isaue,  or  judgment  be  given  against  him 
upon  a  special  verdict.'' 

The  Court  and  District  Attorney  respectively  appear  to 
have  been  satisfied  with  the  verdict,  as  no.  direction  was  given 
to  the  jury  to  reconsider  it;  and  we  are  at  a  loss  to  oonjectoie 
upon  what  ground  the  Oourt  could  pronounce  judgment 
against  the  defendant  upon  the  verdict  rendered.  Though  Ae 
verdict  does  not  well  answer  either  the  definition  of  a  general 
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verdict  or  of  a  special  verdict  when  applied  to  the  case  tried, 
we  see  no  other  solution  of  the  matter  except  to  hold  it  to  be 
a  finding  of  the  jury  that  Ah  Ye  was  not  guilty  of  the  crime 
for  which  he  was  indicted  and  tried^  and  that  upon  the  ver- 
dict judgment  should  have  been  rendered  in  his  favor. 

It  is  therefore  ordered  and  adjudged  that  the  judgment 
against  Ah  Ye  be  reversed  and  that  he  be  discharged  from 
imprisonment 

lb.  Justice  SuAFTBs  expressed  no  opinion. 


GEORCffi  KIRKALDIE,  and  C.  W.  A-  AHENZ  v.  JOHN 
R  LARRABEE,  ELLEN  M.  LARRABEE,  his  Wctk,  and 
A.  W.  CUTTS. 

Fbdsbal  Hokbstead  Act. —  Tbere  Is  nothing  In  the  Act  of  Consrress  of  May 
20th»  1862,  granting  homesteada  to  aettlera  on  public  lands,  which  forbids 
a  Tolnntary  allenfttlon  of  ths  land  by  the  grantee  who  has  acquired  the 
same  as  a  homestead. 

IfORTGAQB  OF  PUBLIC  LiiVDSw — If  ouo  who  Is  In  possesslon  of  public  lands 
mortgages. the  same  in  fee,  and  afterwards  acquires  title  to  the  same  under 
the  Federal  Homestead  Act,  he  is  estopped  from  denying  the  lien  of  the 
Dortgf^ge,  and  cannot  set  np  a  title  afterwards  Tolontarlly  acquired  to 
defeat  it.  Section  thirty-three  of  the  Act  concerning  conveyances  applies 
to  mortgages  as  well  as  absoluta  conveyances. 

Appeal  from  the  District  Gourt,  Tenth  Jndicial  District 
Tnba  County. 

On  the  16th  day  of  September,  1861,  John  R.  Larrabee, 
and  Ellen  M.  Larrabee,  his  wife,  were  in  possession  of  the 
southwest  quarter  of  Section  Five,  Township  Thirteen  North, 
Range  Four  East,  Yuba  County,  and  on  the  same  day  mort- 
gaged it  to  plaintiffs  to  secure  a  promissory  note  of  e^esL  date. 
The  land  was  public  land  at  the  date  of  tiie  mortgage.  The 
granting  clause  in  the  mortgage  was:  ^' grant,  bargain,  sell 
and  confirm  unto  the  said  parties  of  the  second  part,  and  to 
their  heirs  and  assijgns  forever.^*  After  the  execution  of  the 
mortgage,  Larrabee  located  the  land  as  a  homestead,  under  the 
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Act  of  Congress  approved  May  SOth,  1862.  This  action  was 
brought  to  obtain  judgment  on  the  note  and  foredoae  die 
mortgage.  The  answer  set  up  as  a  special  defense  that  after 
making  the  note  and  mortgage,  Larrabee  had  made  an  entx; 
of  the  mortgaged  premises  as  a  homestead  under  the  Fedaal 
homestead  law.  The  Court  below  ordered  a  sale  of  the  mort- 
gageki  premises^  but  saved  from  the  effect  and  operation  of  the 
judgment,  ^^  all  rights,  titles  and  interests  which  defendant 
Larrabee  has  acquired  or  may  hereafter  acquire  to  said  land, 
under  and  by  virtue  of.  his  said  prdiminary  homestead  entry 
thereof  under  the  Federal  homestead  law.''  The  plaintiffs 
appealed  from  the  judgment. 

J.  L.  Ashford,  for  Appellants,  argued  diat  the  mortgi^ 
being  in  fee  and  executed  before  the  passage  of  the  Federal 
homestead  law  of  May  20th,  1862,  the  said  Act  oould  not  be 
considered  as  divesting  the  lien  of  said  mortgage,  and  that  the 
Act  did  not  prohibit  tiie  mortgaging  of  properly  selected  as  a 
homestead,  and  did  not  declare  any  liens  so  created  thereon 
invalid,  and  must  therefore  be  construed  as  permitting  the 
same,  and  that  the  Act  only  exempted  the  land  selected  as  a 
homestead  from  forced  sale  for  ordinary  indebtedness,  and  did 
not  exempt  it  from  sale  in  satisfaction  of  a  mortgage  volun- 
tarily executed  by  the  mortgagor,  and  that  the  mortgage  being 
in  fee  of  the  land,  the  mortgagors  could  not  set  up  any  after 
acquired  right  or  title  to  defeat  the  lien  of  the  mortgage;  and 
cited  Clark  v.  Baker,  12  Cal.  632 ;  and  thirty-third  section  of 
the  Act  concerning  conveyances.  Wood's  Digest^  pages  103 
and  104. 

J.  0.  Ooodwin,  i<}ft  Respondents,  argued,  the  decisions  in 
Clark  V.  Baker,  14  Cal.  630;  Haifley  v.  Uaier,  13  CaL  14; 
and  Whitney  v.  Bxickman,  18  OaL  638,  were  made  under 
statutes  of  this  State  in  aHLtravention  of  the  comm<»i  law 
rule  that  a  grant  or  rdease  only  operated  upon  the  estate 
actually  held  and  owned  at  the  time,  and  therefore  had  no 
application  in  this  case.  That  die  Constitation  gave  Congress 
the  power  to  make  all  needful. rules  and  c^gulatioM  respeeting 
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the  territory  and  other  property  of  the  United  States,  and  that 
under  this  power  the  homestead  law  of  1&62  had  been  passed. 
That  as  section  thirty  of  the  Act  provided  that  *'no  lands 
acquired  tinder  the  provisions  of  this  Act  shall  in  aHy  event 
become  liable  to  the  satisfaction  of  any  debt  Or  debts  con- 
tracted prior  to  the  issuing  of  a  patent  therefor,"  the  land 
could  not  be  sold  to  satisfy  the  note,  it  being  a  debt  contracted 
before,  a  patent  had  issued^  He  also  argued  that  section  thirty- 
three  of  the  Act  concerning  conveyances  must  give  way  to  the 
law  of  Congress. 

By  the  Court,  Sawybb^  J.j 

Had  the  deed  been  an  absolute  conveyance  in  fee  instead  of 
a  mortgage  in  fee,  any  subsequently  acquired  title,  under  our 
statute  concerning  conveyances,  would  have  inured  to  the 
benefit  of  the  plaintiff.  (Sec  33.)  The  faet  that  the  title 
subsequently  comes  from  the  United  States  would  make  no 
difference.  There  is  nothing  in  the  Homestead  Act  of  1862 
forbidding  a  voluntary  alienation  by  the  grantee  under  that 
Act  The  same  principle  applies  to  a  mortgage  of  the  fee, 
(Clark  V.  Baker,  14  Cal.  630.)  The  title  will  pass  not  merely 
in  consequence  of  the  enforcement  of  the  payment  of  a  debt 
by  the  ordinary  process  of  the  Courts,  but  in  consequence  of 
the  voluntary  contract  of  the  party  in  executing  the  mortgage. 
The  mortgagor  of  the  fee  is  estopped  from  denying  the  exist- 
ence of  the  Ken  which  he  has  attempted  to  create,  and  from 
defeating  by  his  own  act  the  enforcement  of  the  lien  against 
the  property  thus  mortgaged.  (14  Cal.  633-4;  see  also  Tartar 
V.  Hall,  3  Cal.  263 ;  Haffley  v.  Maier,  13  Cal.  14;  Whitney  v. 
BucJcrrum,  13  CaL  538 ;  Warburton  v.  Mattox,  Morris,  [Iowa,] 
369 ;  Pierson  v.  David,  1  Clarke,  Iowa,  26 ;  Camp  v.  BrnUh, 
2  Minn.  173 ;  Hope  v.  Stone,  10  Minn.  141 ;  Bu8%  v.  Marshall, 
6  How.  U.  S.,  268;  Threadgill  y.  Pintard,  12  How.  87; 
FacMer  v.  Ford,  24  How.  323 ;  Phelps  v.  Kellogg,  15  HI.  186.) 
We  think  the  plaintiff  was  entitled  to  the  ordinary  judgment 
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for  a  sale  of  the  mortgaged  property  without  any  eooepticD  of 
rights  subsequently  acquired  by  the  mortgagor  under  the  Home- 
stead Act  of  1862. 

Judgment  -  reversed  and  the  District  Court  inatmcted  to 
enter  judgment  in  accordance  with  these  views. 


EDWAED  FEANKLIN  v.  JAMES  P.  GOODMAN  d  aL 

TBAK8CBIVT8  ON  APPSAL^ —  It  Ifl  the  doty  ot  the  appellant  to  attend  te  deiteii 
and  typograpbical  errors,  and  aee  that  each  transerlpt  ia  a  tme  oopj  if 
the  original  In  all  respects  other  than  maps  and  sanreja. 

Obioinal  Tbanscrzpt. —  The  Justices  of  the  Supreme  Coort  do  not  take  froa 
the  Clerk's  office  or  examine^  the  orlflnal  transcript,  nnless  it  coatslns  tht 
only  copy  of  a  map  or  survey. 

Appxai.  from  the  District  Court,  Twelfth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  defendants  had  judgment  in  the  Court  bdow,  and 
plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Oonrt 

E,  L.  B.  Brooks,  Gregory  Tale,  and  /.  Jf.  Naugties,  for 

Appellant 

EUsha  OooTe,  for  BespondentSi 

By  the  Court  Beodx8|  J.: 

The  aj^al  in  this  cause  was  dismissed  on  tlie  motion  of 
the  tespondentSy  filed  April  9th,  1866,  on  the  ground  that  no 
undertaking  on  appeal  was  filed.  The  appellant  in  his  peti- 
tion for  a  rehearing  brings  to  our  notice  that  there  is  appended 
to  the  transcript  filed  in  this  Court  as  the  original  transcript, 
the  certificate  of  the  Clerk  of  the  Court  below,  by  which  it 
appears  that  '^  the  undertaking  on  appeal  required  by  law  has 
been  duly  filed.''  Counsel  muA  be  aware  &at  the  mles 
requiiB  i3b»  appeDaiit  to  see  that  aU  the  tranaoriptB  are  ooneet 
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copies  of  the  one  filed  as  the  original,  except  in  respect  to 
maps  and  surveys  which,  according, to  Rule  VJJL,  may  be. 
appended  to  the  original,  and  should  be  referred  to  in  the 
copies.  It  is  the  duty  of  the  appellant  to  attend  to  clerical 
and  typographical  errors,  and  see  to  it  that  each  transcript  is 
a  true  copy  d  the  original,  in  all  respects,  other  than  the 
maps  and  surveys^  This  labor  does  not  devolye  upon  the 
members  of  the  Coxurt,  for  they  never  take  from  the  Clerk's 
office*  or  examine  the  original,  unless  it  contains  the  only  copy 
of  n  map  or  survey  used  on  the  trial;  but  when  a  copy  is 
taken  up  for  investigation,  it  is  presumed  that  the  appeUant 
has  performed  his  duty,  and  that  the  transcript  is,  what  it 
purports  to  be,  a  true  copy  of  the  origina}. 

Behearing  granted  at  the  cost  of  the  appellant^  including 
the  costs  accruing  after  the 'filing  of  the  transcript. 

1C&  Justioe  Bbamtmm  expreBsed  no  opinion. 


THE  PEOPLE  1?.  JOSE  R.  DE  LA  OTTEBKA:. 

MiKmcfnaan  worn  bating  Falsb  Licbnsbs. —  An  Indictment  whleb  ebarges  m 
Tmx  Collector  with  baring  In  his  poweMlon,  with  Intent  to  circulate,  and 
with  aetsallj  putttaf  tn  circulation  and  iasnlnr,  lleensea  other  than  those 
mnthorlsed  bf  law  to  be  laaned,  does  not  chars*  two  offenses. 

Affxai*  from  the  County  Courts  County  of  Santa  Barbara. 

The  facts  are  stated  in  the  opinion  of  the  Court 

/.  0.  McCuUough,  AUamey-Oeneral,  for  the  Feeble.  To 
hare  in  possession,  to  drculate,  and  to  issue,  are  but  one 
offense,  while  each  maj  be  also  an  offense.  {People  y.  Frank, 
28  CaL  513;  Peoph  y.  King,  27  CaL  610.) 
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.  By  the  Court,  Cubbbt,  0.  J. : 

The  defendant,  who  on  the  25th  of  January,  1866,  was  the 
Sheriff  and  Tax  Collector  of  Santa  Barbara  County,  was 
indicted  at  the  June  term,  in  said  year,  of  the  County  Court 
of  said  county,  for  the  conunisaion  of  an  offense  declared  to  be 
a  felony  by  the  eighty-ninth  section  of  an  Act  entitled  '*  An 
Act  to  provide  revenue  for  the  support  of  the  government  of 
this  State,"  passed  in  May,  1861.  (Laws  1861,  p.  419.) 
That  portion  of  the  eighty-ninth  section  of  the  Act  onder 
which  the  defendant  was  charged  by  the  indictment  with 
having  committed  a  felony,  reads  as  follows :  **  If  either  the 
Treasurer,  Auditor,  Tax  Collector,  or  any  other  person  shall 
issue,  have  in  his  possession  with  intent  to  circulate,  or  put 
in  circulation,  any  other  licenses  than  those  forwarded  to  the 
Treasurer  by  the  Controller  or  the  Auditor  of  any  county  of 
this  State,  the  person  so  offending  shall  be  guilty  of  felony,  and 
on  conviction  shall  be  sentenced  to  imprisonment  in  the  State 
Prison  for  a  term  not  less  than  one  year  nor  more  than  four 
years."    (Laws  1861.  p.  447.) 

By  the  indictment  it  is  charged  that  the  defendant  on  the 
25th  of  January,  1866,  '^  had  in  his  possession  with  intent  to 
circulate,  and  did  actually  put  in  circulation  and  issue  to  one 
J.  B.  N.  Areola  a  certain  paper  writing,  ourporting  and  being 
understood  to  operate  as  a  license  to  retail  liquors  from  the 
said  25th  day  of  January,  1866,  to  the  25th  day  of  April,  1866, 
and  did  actually  receive  the  sum  of  sixteen  dollars  gold  and 
silver  coin  of  the  United  States  therefor;'*  and  then  it  is 
alleged  that  said  paper  writing  was  not  a  license  authorized 
by  law  to  be  issued  by  the  defendant  as  Tax  Collector  of  said 
county. 

The  defendant  demurred  to  the  indictment  on  several 
grounds,  one  of  which  was  that  more  than  one  offense  wu 
charged  in  the  indictment.  For  the  cause  here  stated,  the 
Court  sustained  the  demurrer  and  gave  judgment  for  the 
defendant,  from  which  the  people  have  appealed. 

We  are  of  opinion  the  judgment  cannot  be  sustained.    Thp 
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objection  to  the  indictment^  that  it  charges  more  then  one  of- 
fense is  answered  fnlly  in  the  cases  of  People  y.  ShotweU,  27 
Cal.  400,  and  People  v.  Frank,  28  CaL  613. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  Court  below  to  permit  the  defendant  to  plead  to  the 
indictment 

Neither  Mr.  Justice  Bhodes  nor  Mr.  Justice  Shafteb  ex- 
pressed an  opinion. 


JOHN  N.  KEERAN  v.  JOHN  GRIFFITH. 

BTXDBMca  THAT  Lamd  18  SwAMP  AND  OTBBFLOwaD. — A  patent  iMued  by  the 
state  for  land  sold  by  the  State  aa  **  swamp  and  oTerflowed  **  npon  its  own 
Surrey,  without  the  concurrence  of  the  United  States,  and  which  describes 
the  land  as  "swamp  and  overflowed,**  Is  neither  presnmptiTe  nor  iirlmo 
fooU  evidence  that  snch  was  the  character  of  the  land,  aa  against  one 
cJalming  under  the  United  Statea. 

BwAicp  Lands. —  Neither  the  General  GoTemment  nor  the  State,  while  pro- 
ceeding separately  to  determine  whether  laad  is  swamp  and  overflowed,  Is 
bound  by  the  acta  of  the  other. 

BviDiNca  THAT  LAND  IS  SwAUP  oi  OvNBFLOWBDi — Until  the  General  Gov- 
ernment and  the  State  concur  In  determining  what  lands  are  "swamp  and 
ererflowed.**  the  question  whether  a  gtven  subdiTlsion  Is  "  swamp  and  over- 
flowed,'* aa  between  parties  claiming  adversely  under  the  State  and  Gen- 
eral Government,  is  to  be  determined,  not  upon  official  certificates  or  patents 
of  either  the  State  or  General  Government,  but  upon  evidence  of  the  actual 
condition  of  the  land  S^tember  28th,  1S50,  the  date  of  the  grant  to  the 
Htata 

Map  op  UHim  8ta«m  SOBvnw— ▲  map  of  the  United  Statea  anrvey,  ap- 
proved by  the  Surveyor-General  of  the  United  States,  which  designates  a 
particular  subdivision  of  land  as  high  land,  la  not  evldenee  tending  to  show 
that  the  land  was  not  "*  swamp  and  overflowed,**  aa  against  oae  claiming 
nnder  the  State. 

Chasactsb  op  Bwakp  and  OvNBPLOWflD  Land. —  If  land  Is  not  susceptible 
of  cultivation  In  grain  or  other  staple  productions,  by  reason  of  overflow, 
it  ia  "  swamp  and  overflowed,"  and  the  fact  that  after  the  annual  overflow 
a  crop  of  grass  will  spring  up  which  will  make  bay  does  not  prevent  It 
from  being  "  swamp  and  overflowed." 

Appeal  from  the  District  Court,  Fifth  Judicial  District,  San 
Joaquin  County. 

Plaintiff  claimed  under  a  patent  issued  by  the  State  to 
his  grantor,  ffom  which  it  appeared  that  the  State  had  sold 
the  land  as  swamp  and  overflowed.    Defendant  claimed  under 
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the  Federal  Homesteaod  Act,  and  denied  that  the  land  was 
swamp  and  overflowed.  On  the  trial  plaintiff,  to  Tnaintain 
the  issue  on  his  part,  offezed  in  evidence  a  patent  isaned  hv 
the  State  to  his  grantor.  Defendant  objected  to  the  patent 
being  received  until  it  was  first  shown  that  the  land  was 
'* swamp  and  overflowed''  within  the  true  meaning  of  the  Act 
of  Congress  of  September  28th9  1850.  The  Coon  averrmed 
*he  objection. 

The  defendant,  to  maintain  the  issue  on  his  part,  offered  :n 
evidence  a  map  of  the  United  States  survey,  approved  bj  the 
Surveyor^General,  in  which  the  demanded  premiaee  were  de- 
scribed as  high  land.  Plaintiff  objected,  and  the  Court  sus- 
tained the  objection, 

The  Court  instructed  the  jury  as  follows: 

^'  The  patent  is  prima  facie  evidence  that  the  land  is  swamp 
and  overflowed  land  within  the  grant  to  the  State  of  Septem- 
ber 28th,  1850,  and  that  the  plaintiff,  deriving  tide  tmder  it, 
has  a  valid  legal  title  to  the  land,  and  the  burden  of  proof  to 
show  that  the  land  is  not  of  that  character^  and  that  the 
patent  is  not,  therefore^  valid  and  legal,  is  cast  npoo  Ihe  de- 
fendant'* 

Plaintiff  recovered  judgment  in  the  Court  below,  and  de- 
fendant appealed. 

The  other  facts  are  stated  in  the  opinicm  of  the  Court 

George  W.  Tyler^  for  Appellant,  argued  that  the  Court 
erred  in  charging  the  jury  that  the  patent  was  prima  facie  evi- 
dence that  the  land  was  *' swamp  and  overflowed,'*  as  a  State 
patent  was  not  such  evidenoe,  ezcept  where  the  contest  was 
between  the  patentee  and  a  naked  trespasser  who  did  not  claim 
under  the  United  States. 

John  B.  Eallj  for  Bespcndent,  argued  that  the  patent  was 
the  record  of  the  State  that  the  character  of  the  land  was  sacli 
as  to  render  it  the  property  of  the  State,  and  that  the  redtab 
of  the  patent  as  to  the  land  being  ^' swamp  and  oveiflowed'' 
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must  be  treated  as  true  until  their  falsity  was  established  by 
the  opposite  party;  and  cited  Keeran  v.  Griffith,  27  Cal.  87 j 
and  Marsh  v.  Brooks,  8  How.,  XJ.  S.,  228. 

By  the  Conn,  Rhobxs,  J.: 

This  ease  was  formerly  before  the  Oonrt,  and  Is  reported 
in  27  OaL  87.  On  that  appeal  it  was  held  that  the  Conrt 
erred  in  fnstmcting  the  jury  {hat  the  character  of  the  lands, 
as  to  their  being  dry  lands,  or  swamp  and  overflowed  lands, 
was  conclnsively  established  by  the  survey  made  under  the 
authority  of  the  General  Goremment  The  complaint  now 
comes  from  the  other  party,  the  defendant,  who  contends  that 
tho  Court  erred  in  admitting  the  patent  from  the  State  as 
**  presumptive  evidence  that  the  land  was  swamp  and  over* 
flowed  land/'  and  in  instructing  the  jury  that  the  patent  was 
prima  facie  evidence  that  the  land  was  of  that  character. 

The  learned  Judge  erred,  we  think,  in  assigning  to  the 
patent  any  value  as  evidence  of  that  fact  as  against  the 
defendant,  who  claimed  under  the  United  States  by  virtue  of 
the  Homstead'Aot  of  1862.  It  was  held  on  the  previous 
appeal  that  while  the  State  is  proceeding  by  herself  and 
through  her  own  officers  in  determining  the  position  and 
extent  of  the  swamp  and  overflowed  lands,  and  the  General 
Government  is  also  proceeding  independently  of  the  State  in 
determining  the  same  matter;  **  neither  of  the  parties  is  bound 
by  the  action  of  the  other."  And  in  concluding  the  opinion 
of  the  Court,  Mr.  Justice  Shaftkb  says 

**  In  cases  like  the  one  at  bar,  the  question  vnll  be,  as  it  is 
here,  a  question  of  fact:  Were  the  lands  *  swamp  and  over- 
flowed ^  on  the  28th  of  September,  1850,  the  date  of  the  Gov- 
ernment grant  ?  And  that  question  must  always  be  responded 
to  by  the  jury  on  evidence  submitted  to  them  and  applicable 
to  the  question.*' 

The  same  construction  is  given  to  the  Act  of  Congress  at 
the  G^eral  Land  Office.     The  Commissioner,  in  his  instruc- 
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tions  (see  Lester's  Land  Laws,  p.  551)  says:  "  If  an;  of  tlu 
lands  properly  inuring  to  the  State  under  this  law,  as  »• 
,  plained  above,  have  heretofore  been  claimed  b;  the  State,  and 
that  claim  rejected  from  anj  cause,  such  rejection  cannot  and 
does  not  impair  the  right  of  the  State  to  such  lands,  and  there- 
fore, if  the  claim  is  again  presented  you  will  examine  and 
determine  it  under  the  foregoing  instructions.''  Those  instnie- 
cions  were  to  take  the  testimony  of  witnesses  produced  to  prove 
the  character  of  the  land.     (See  also  Id.  560.) 

Until  the  General  Government  and  the  State  Government 
concur  in  the  adoption  of  a  system,  by  which  the  swamp  and 
overflowed  land?  to  which  the  State  is  entitled  by  virtue  of 
the  Act  of  Congress.,  may  be  ascertained,  and  under  it  desig- 
nate and  select  the  land,  the  question  wiiether  a  given  subdi- 
vision of  land  is  within  the  Act  will  remain  a  questioo  of  fact 
to  be  determined,  not  upon  oflSdal  certificates,  but  upon 
evidence  that  would  be  competent  to  prove  the  fact  if  it  arose 
in  issue  apon  a  oonveyance  between  private  persona.  And 
we  do  not  undertake  to  aay  that  the  action  of  the  two  Govern- 
ments in  that  behalf  will  preclude  a  person  claiming  under 
either  Government  by  right  or  title  having  its  origin  previous 
to  such  action,  from  showing  the  truth  as  to  the  charaeler  of 
the  land  claimed  by  him. 

The  Court  ruled  correctly  in  excluding  the  map  approved 
by  the  Surveyor-General  when  offered  by  the  defendant,  ss 
proof  on  that  question,  and  it  was  in  accordance  with  oor 
opinion  on  the  former  hearing,  and  also  that  in  Robinton  v. 
Forrest,  29  Cal.  317.  And  if  that  ruling  can  be  sustained  — 
and  we  have  no  doubt  on  the  point  —  how  can  any  greater 
force  or  effect  be  conceded  to  the  ofl&cial  acta  of  the  State 
officers,  as  evidenced  by  a  patent,  than  to  those  performed  by 
the  officers  of  the  General  Government,  as  exhibited  by  the 
survey  and  mapt  Neither  of  them  is  entitled  to  be  consid- 
ered as  prima  facie  evidence  of  the  fact  in  question,  aa  against 
those  claiming  imder  the  other  Government.  It  is  unneces- 
sary to  express  an  opinion  as  to  whether  the  patent  was 
admissible,  af  the  time  it  was  offered,  as  presumptive  evidebee 
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of  the  character  of  the  lands,  the  defendant  not  having  then 
introduced  anj  evidence  in  support  of  his  claim  to  the  benefits 
of  the  Homestead  Act;  but  after  he  had  produced  evidence 
for  that  purpose  which  tended  to  connect  him  with  the  title 
in  the  General  Government,  it  was  erroneous  to  instruct  the 
jury  that  the  patent  was  prima  fade  evidence  against  him, 
that  the  land  was  swamp  and  overflowed  land.  The  exclusion 
of  the  patent  as  evidence  on  this  point  does  not  impair  its 
value  for  any  other  purpose. 

As  the  cause  must  be  remanded  for  a  new  trial,  it  is  proper 
to  pass  upon  a  question  that  will  again  arise  in  the  Court 
below  —  the  one  in  relation  to  the  second  instruction  requested 
bj  the  defendant  He  contends  that  although  the  land  may 
be  subject  to  an  annual  overflow,  so  as  to  render  it  unfit  for 
cidtivation,  yet  if  it  will  produce  an  annua]  crop  of  hay,  of 
any  description^  that  bears  a  market  value,  it  is  not  to  be  uken 
as  swamp  and  overflowed  land 

This  is  not  the  construction  put  upon  the  words  of  the  Act, 
"  swamp  and  overflowed "  and  ^'  wet  4md  unfit  for  cultiva 
tion  "  by  the  Commissioner  of  the  General  Land  Office,  in 
his  circular  of  the  11th  of  February,  1856,  (Lester^a  Land 
Laws.  p.  645,)  he  requires  proof  that  the  land  is  not  *•  suscep- 
tible of  cultivation  in  grain  or  other  staple  productions  '•  by 
reason  of  the  overflow.  It  is  not  enough  that  a  crop  of  grass 
may  spring  up  after  the  overflow  subsides,  for  there  are  but 
few  tracts  of  land  that  are  rendered  barren  by  annual  over- 
flows, and  yet  they  might  be  unfit  for  the  cultivation  of  staple 
productions,  without  protection  by  levees.  The  comparative 
value  of  the  productions,  when  the  land  is  reclaimed  and  wher 
unreclaimed  is  not  the  test ;  but  if  it  is  unfit  for  cultivation  in 
grain  or  other  staple  productions  by  reason  of  the  overflow,  it 
is  regarded  as  swamp  and  overflowed  land.  Under  the  con- 
struction contended  for,  the  State  would  lose  nearly  or  quite 
all  benefit  of  the  grant  of  overflowed  land,  for  no  overflowed 
land  would  vest  in  the  State  except  that  which  was  rendered 
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not  merely  unfit  for  cultivatioii,  but  worthless  by  the. over 
flow. 

Judgment  reversed  and  the  cause  remanded  for  a  new  tfial. 


THE  PEOPLE  V.  JACOB  SMITH. 

PftooF  or  iNSANiTi. —  When  tne  defendant  t*  accnied  of  mnider.  aBd  tkt  d^ 
fense  ts  losanltj.  \t  then  la  any  eyldence  tending  to  proTe  the  pertooa* 
insanity  of  the  defendant,  or  the  killing  waa  apparently  without  motiT?. 
the  defendant  should  be  permitted  to  latrodacc  evidence  of  the  Insanity  at 
his  parents^ 

Appeal  from  the  Di&trict  Courts  Second  Judicial  District, 

Butte  County. 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Goodwin  £  Bwrt,  for  Appellant,  argued  that  the  existence 
of  insanity  in  the  parent  afforded  a  strong  presumption  of  its 
existence  in  the  offsprings  and  that  the  facts  of  this  case  enti- 
tled the  .defendant  to  the  benefit  of  the  offered  testimony  oon- 
oerning  the  insani^  of  his  mother  and  aunu 

J.  O.  McCvXlough,  Attorney-Oeneral,  for  the  People,  argued 
that  there  must  be  some  evidence  of  the  defendant's  personal 
insanity  before  evidence  of  hereditary  insanity  could  be  intro- 
ducedy  and  that  whether  there  was  any  evidence  of  the  per- 
sonal insanity  of  the  defendant  the  Court  in  the  first  instance 
must  be  the  judge;  and  cited  1  Greenleaf's  Ev.,  Sec.  49; 
Smith  V.  Kramer,  1  Am.  Law  Reg.  853;  1  Peake's  C.  C.  539, 
656 ;  and  State  v.  Christinas,  6  Jones  N.  C.  471. 

By  the  Court,  Shaftbe,  J. : 

The  appellant  was  indicted  for  murder  and  on  trial  was 
found  guilty  of  murder  in  the  first  degree.  The  desfense  was 
insanity.  The  defendant  offered  to  prove  in  support  of  the 
defense,  that  his  mother  was  insane  at  intervals,  for  years  prior 
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to  her  death,  and  that  she  died  insane;  and  that  an  aunt. was 
now  insane  and  an  inmate  of  a  Innatic  asylum.  The  evidence 
was  excluded  on  the  groimd  of  irrelevancy  and  incompetency. 

The  fact  to  be  proved  was  the  personal  insanity  of  the 
defendant  at  the  time  the  homicide  wa£  committed,  and  it  is 
admitted  by  the  Attorney-General  that  the  evidence  of  the 
secondary  facts  which  the  defendant  offered  to  prove,  would 
have  been  admissible  had  there  been  any  evidence  in  the  case 
at  the  time  the  offer  was  made,  tending  to  prove  the  personal 
insanity  in  dispute. 

We  have  examined  the  record  with  great  care,  and  are  sati^ 
fied  that  there  was  evidence  in  the  ca^e  at  the  dme  the 
rejected  testimony  was  offered,  tending  to  prove  that  the 
defendant  was  insane  at  the  time  of  the  killing.  Passing  the 
evidence  introduced  by  the  defendant,  the  homieide  as  pre- 
sented by  the  testimony  of  the  people,  was  a  most  extraordi- 
nary one;  for  on  that  evidence  the  killing  was  not  only 
without  motive  but  opposed  to  every  motive  likely,  under 
the  circumstances  disclosed,  to  influence  the  conduct  of  the 
accused  as  a  rational  being.  In  the  language  of  Mr.  Chief 
Justice  Gibson,  in  the  case  of  Arrowsmith,  ''there  is  nothing 
imreasonable  in  referring  wild,  fuiious  and  tnuiataral  actions, 
not  otherwise  accounted  for.  to  the  aberrations  of  a  mind  the 
reflux  of  that  of  a  crazy  parent.'^  (Wharton  and  Still'f  lied. 
Jus.  93.) 

Judgment  reversed,  and  new  trial  orderiedi 

Hr.  Chief  Justice  Cubbxt  expressed  no  opinion 


ELIZABETH  A.  BUEKE  r.  GEORGE  CARRUTHERS, 
Airr  BROOK  B.  EDM0N8T0N. 

nnriAt  ow  AUMOAVuntn  ow  Ooxflaimtw — If  the  anegatloiii  to  •  conplatat  to 
fordble  eatrj  sad  detatoer  are  eoojiinetlTely  stated,  an  aaava?  wtiU^b 
dcniea  them  to  that  form  does  not  raise  an  Issue..  .   . 

imrnamt  ev  JtnMicaiiT.-*  jk  jndgmant  for  damages  to  fbrdbTe  cntr^  and  di^ 
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talner  bears  Interest  at  the  rate  of  ten  per  cent,  per  annnm  Cron  tbe  tise 
rt  is  entered,  whether  It  is  so  provided  In  the  judgment  or  not,  snd  ths 
insertion  of  a  cianse  in  the  Judgment  making  it  hear  such  interest  is  mere!} 
sarplusage  and  not  erroneous. 

Appbai.  from  the  County  Court,  City  and  County  of  San 
Francisco. 

The  following  were  some  of  the  allegations  of  the  com- 
plaint: 

^^  Plaintiff  further  alleges  that,  being  so,  in  the  peaceable 
and  quiet  possession  of  said  described  premises,  and  entitled 
to  the  possession  of.  the  same,  the  said  defendants,  on  the  13th 
day  of  January,  A.  D.  1864,  with  great  force  and  violence, 
and  with  a  multitude  of  people,  imlawfully,  and  with  force, 
entered  on  said  described  premises,  and  with  force  and  violence 
removed,  put  out,  and  expelled  the  said  plaintiff  from  so  mudi 
of  said  premises  as  is  described  as  follows:  Commencing  on 
the  east  line  of  said  Yerba  Buena  Place,  distant  one  hundred 
and  twelve  and  one  half  feet  south  of  Clay  street,  thence  run- 
ning southerly  two  and  one  half  feet,  thence  easterly  thirty- 
seven  feet,  thence  northerly  two  and  one  half  feet,  thence 
westerly  thirtynseven  feet  to  the  place  of  beginning,  and  took 
poesession  of  the  last  described  premises ;  and  the  said  defend- 
ants have  ever  since  illegally,  forcibly,  and  unlawfully  detained 
possession  of  the  last  said  described  premises  from  plaintiff, 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, to  her  great  damage,  to  wit:  the  sum  of  one  hundred 
dollars ;  and  has  committed  waste  and  injury  upon  said  prem- 
ises, to  the  great  damage  of  said  plaintiff,  to  wit:  in  the  sum 
of  twenty-five  dollars.  Plaintiff  alleges  that  the  monthlr 
value  of  the  rents  and  profits  of  said  last  described  premises  is 
ten  dollars,^ 

The  response  in  the  answer  of  defendant  Carmthers  to  &e 
foregoing  allegations  was  as  follows: 

»  "And  the  said  defendant,  further  answering,  says  that  he 
denies  th&t  on  the  13th  day  of  January,  1864,  or  any  other 
day,  this  defendant,  with  great  force  and  violence  and  with  a 
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multitude  of  people,  unlawfully  and  with  force  entered  in  said 
described  premises,  and  with  force  and  violence  removed,  put 
out,  and  expelled  the  said  plaintiff  from  so  much  of  said  prem- 
ises as  is  described  in  said  complaint,  and  took  forcible  posses- 
sion thereof,  or  that  he  has  ever  since  illegally,  forcibly,  and 
unlawfully  detained  possession  of  the  said  last  described 
premises  from  the  plaintiff,  against  the  form  of  the  statute  in 
such  cases  made  and  provided,  to  her  great  damage  of  one  hun- 
dred dollars  or  any  other  sum,  and  defendant  denies  that  the 
monthly  value  of  the  rent  and  profits  of  said  last  described 
premises  is  ten  dollars." 

Defendants  appealed* 

The  other  facts  are  stated  in  the  opinion  of  the  Oourt 

P.  O.  Buehafiy  for  Appellants. 

By  the  CJourt,  Cubbby,  0.  J. : 

This  is  an  action  of  forcible  entry  and  unlawful  detainer. 
The  complaint,  which  was  duly  verified,  set  forth  by  proper 
allegations  the  plaintiff's  cause  of  aeticm.  The  defendants 
answered  separately.  Upon  the  issue  joined  the  parties  pro- 
ceeded to  trial  before  the  Court,  and  a  finding  and  judgment 
were  rendered  in  plaintiff's  favor.  The  appeal  is  from  the 
judgment,  and  all  that  is  presented  by  the  record  for  reiview 
arises  upon  the  judgment  roll  alone.  Most  of  the  material  al- 
legations of  the  complaint  stand  confessed,  because  the  answers 
fail  to  controvert  them.  {Fish  v.  Bedington,  ante^  185.)  The 
only  matters  upon  which  issue  was  joined  were  decided  by  the 
Court  in  favor  of  the  plaintiff  against  the  defendants,  and  we 
are  unable  to  discover  from  the  record  any  ground  that  would 
justify  a  reversal  of  the  judgment 

Judgment  affirmed. 
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By  the  Court,  Cubbby,  C.  J.,  on  petition  for  rehearing: 

On  petition  for  rehearing.  The  appellants  made  the  point 
in  their  brief  that  the  judgment  for  damages  was  erroneous, 
because  it  provided  that  it  should  bear  interest  from  the  time 
it  was  entered  until  paid.  We  made  no  reference  to  this  ques- 
tion in  the  opinion  heretofore  rendered,  because  we  regarded 
it  as  palpably  untenable.  On  petition  for  a  rehearing  the  ap- 
pellants' counsel  asks  if  this  Court  means  to  decide  that  the 
judgment  in  this  respect  is  correctj  and  to  overrule  O shorn  v. 
HendricJcsonf  saying  that  it  is  important  for  the  professioo 
to  be  informed  upon  the  subject.  To  the  first  branch  of  the 
question  we  answer  in  the  affirmative,  and  to  the  second  in  the 
negative. 

The  first  section  of  the  Act  to  regulate  interest  on  money 
provides  that  when  there  ia  no  contract  in  writing  fixing  a 
different  rate  of  interest,  interest  shall  be  allowed  at  the  rate 
of  ten  per  cent  per  annum:  First — for  all  moneys  after  they 
become  due  on  any  bond,  bill,  promissory  note  or  other  instm- 
ment  of  writing;  second  —  on  any  judgment  recovered  before 
any  Court  in  this  State;  third  —  for  money  lent;  fourth — for 
money  due  on  the  settlement  of  accoimts,  from  tho  day  on 
which  the  balance  is  ascertained;  and  fifth  —  for  monej 
received  to  the  use  of  another.  (Laws  1850,  p.  92.)  The 
Act  is  silent  as  to  the  rate  of  interest  which  the  judgmeDt 
shall  bear,  except  that  when  rendered  on  a  contract  in  writing 
which  in  itself  provides  for  a  certain  rate  of  interest  on  money 
due  or  to  become  due  on  a  contract^  the  judgment  shall  con- 
form to  the  contract,  and  shall  bear  tlie  interest  agreed  upon 
by  the  parties,  which  shall  be  specified  in  the  judgment  In 
this  case  the  Court  ordered  and  adjudged  that  the  plaintiff 
have  and  recover  of  and  from  the  defendants  a  oertain  som  as 
damages,  ^^  with  interest  at  the  rate  of  ten  per  cent  per  annum 
fn^m  the  date  hereof  until  paid."  This  specificati(m  of  the 
rate  of  the  interest  which  the  plaintiff  should  have  and  recover 
of  the  defendants  is  by  fair  construction  a  speoificatioii  of  tlie 
rate  of  interest  which  the  judgment  for  damages  ahomld  hetr, 
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•and  only  declared  a  consequ^ice  which  would  have  followed 
had  the  mention  of  interest  been  wholly  omitted.  So  that  the 
judgment  respecting  interest  is  at  most  surplusage  which  can 
work  no  possible  injury  to  the  defendants. 

The  case  of  Osborn  r.  Hendricksan,  8  OaL  31,  to  which  our 
attention  Ls  called,  has  no  application  to  the  question  under 
consideration.  The  head  note  of  that  case  as  to  the  interest 
recovered,  is  not  a  correct  syllabtis  of  the  opinion  of  the  Court 
on  the  subject  In  that  case  the  plaiuitiff  recovered  damages 
in  a  certain  sum  for  the  wrongful  holding  over  of  certain 
demised  premises,  by  the  defendant,  for  two  months,  which 
had  expired  before  the  action  was  brought,  and  interest  thereon 
from  a  date  some  time  anterior  to  the  date  of  the  judgment. 
The  Court  held  that  the  judgment  was  erroneous  as  to  the 
interest  recovered,  and  reversed  it,  and  we  think  the  judg- 
ment of  reversal  was  correct:  The  question  in  that  case  and 
the  one  in  this  bear  no  resemblance  to  each  other. 

We  deem  it  quite  unnecessary  to  further  discusa  the  point 
considered  In  our  opinion  already  pronounced,  because  upon 
.a  re-exainiTiation  of  it  ^nd  of  the  record  in  the  case,  we  see  no 
reason  for  adding  thereto  anything  whatever,  or  for  a  doubi  as 
to  the  correctness  of  our  judgment. 

Rehearing  deniedi 


CHARLES  HENDRICK  v.  DAIHEL  OROWLBT. 

ilMOL0noN  TO  OBAOS  Stbskt  IN  Sak  Fbancxsco. —  Since  the  amendment  «C 
the  ConBolidation  Act,  approved  April  26tli,  1862,  It  haa  not  been  neoi*- 
BtLvy  tor  the  Mayor  of  the  City  and  Connty  of  Ban  Prandaeo  to  aign  a 
reaolQtlon  of  the  Board  of  Supervlaora  declaratory  of  their  Intention  to 
Improve  a  public  atreet.  In  order  to  render  It  valid. 

Wnnr  AssioNnn  mat  Sub  AaaiONOB.--*  If  A.  owna  a  lot  on  a  atreet  to  be  Im- 
proved, and  takea  the  contract,  and  then  aaalgna  to  B.,  who  performa  the 
contract,  B.  may  aae  A.  for  the  aasessment  agalnat  hia  lot. 

In  what'  Bight  Stbot  Contbactob  Sukb. —  In  anhtg  a  lot  owner  )or  a  street 
aaaeeament  the  contractoc  la  ^moH  aialgnee  or  agant  of  the  city,  and  ia 
veated  with  all  her  riffhta. 

pAiiOL  BviDBNCa  TO  VABT  WBiTTBir  Inbtbumbnt. —  The  admission  of  parol 
evidence  to  show  that  the  tme  conaidaratlon  ta  other  than  that  expressed, 
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to  an  CKeaptlon  to  the  mle  that  the  legal  effect  of  a  written 
cannot  be  varied  or  defeated  la  whole  or  In  part  by  parol  ertdenee. 
WsxN  Pabol  Testimony  as  to  Considkbatiox  of  WaiTmr  IiiaTsuiuirr  gas- 
not  BK  Admitted. —  The  conaider&tlon  of  a  written  Instrument  caBiiot  be 
contradicted  or  shown  to  be  different  by  parol  testimony,  when  tbereby 
the  legal  effect  of  the  tastmment  to  pass  the  entire  Interest,  aecorOiac  ts 
the  purpose  therein  designated,  woold  be  defeated. 

Appeal  from  the  District.  Court,  Fourth  Judicial  Distrieti 
City  and  County  of  San  Francisco. 

On  the  first  day  of  February^  1864,  the  Board  of  Supervi- 
sors of  the  City  and  County  of  San  Francisco  passed  a  resolu- 
tion, declaring  the  intention  of  the  Board  to  grade  Washington 
street,  between  Jones  and  Leavenworth.  The  resolution  was 
not  signed  by  the  Mayor.  Defendant  Crowley  made  prc^osals 
for  the  contract,  and  it  was  awarded  to  him,  and  the  Superin- 
tendent of  Public  Streets  entered  into  a  contract  with  him  to 
perform  the  same.  Crowley  assigned  the  contract  to  plaintiff 
Hendrick,  who  performed  the  work.  Crowley  was  the  owner 
of  a  lot  fronting  on  the  street  graded,  on  which  the  Superin- 
tendent of  Public  Streets  assessed  the  sum  of  five  hundred  and 
fifteen  dollars  and  forty-one  cents,  for  its  proportion  of  the 
sum  due  on  the  contract  The  action  was  brought  to  recover 
this  sum.  Plaintiff  appealed  from  an  order  granting  a  new 
trial. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Collins  dk  ClemerUs,  for  Appellant,  argued  that  parol  evi- 
dence to  show  that  the  consideration  of  the  assignment  was» 
that  the  assignee  should  not  collect  Crowley's  assessment  would 
tend  to  show  that  Hendrick  did  not  acquire  a  right  to  the  whole 
of  the  contract,  and  would  contradict  the  express  words  of  die 
assignment)  and  that  Crowley  was  estopped  by  his  written  aa- 
signment  from  doing  this ;  and  cited  Coles  v.  SotiUhy,  21  CaL 
49 ;  ifcGrea  v.  Purmort,  16  Wend.  465 ;  Wilkinson  v.  Scott, 
17  Mass.  250;  Moore  y.  Shattuek.  4  K  H.  232;  and  Orani  v. 
Townsend,  2  Hill,  55l 
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By  the  Conrty  Sandsb80n,  J.: 

Aotion  for  a  street  iMoonrncnt  Plaintiff  obtained  judg- 
ment   Defendant  obtained  a  new  trial,  and  plaintiff  appealed. 

L  The  ground  for  a  new  trial,  first  specified  in  the  state* 
naenty  is  that  the  whole  prooeedings  are  void  because  the 
reeoluti^ms  of  the  Board  of  Supenri8<Hr8  were  not  signed  by  the 
Mayor. 

The  proceedings  were  haf  under  the  Act  of  1862,  and  we 
have  repeatedly  held  that  under  that  Aet  the  resolutions  of 
the  Board  of  Supervisors  in  relation  to  street  improvements 
need  not  be  approved  by  the  Mayor.  They  are  valid  without 
his  approval  (Cochran  ▼.  CoUin$,  29  CaL  181;  Taylor  v. 
Palmer,  ante,  240.) 

II.  It  appears  from  the  oomplaint  that  the  contract  was  let 
to  the  defendant  and  assigned  by  him  to  the  plaintiff  before 
the  work  was  commenced;  and  the  second  ground  upon  which 
a  new  trial  was  asked  waa  that  the  contract  created  no  right 
of  action  in  favor  of  the  defendant  against  himself,  and  there* 
fore  the  assignment  transferred  no  such  right  to  the  plaintiff, 
or,  in  other  words,  the  defendant  could  not  have  sued  himself 
for  the  tax  in  question,  and  therefore  his  assignee,  being  in  no 
better  position  and  having  no  greater  rights,  cannot 

Bearding  this  action  as  upon  the  contract  only,  there  is 
much  seeming  plausibility  and  force  in  the  view  suggested, 
but  it  cannot  be  so  r^arded.  These  street  contracts  are  eui 
generis.  They  are  but  a  part  of  the  method  devised  by  the 
L^slature  foif  the  purpose  of  accomplishing  to  a  certain 
extent  a  double  object  —  the  improvement  of  streets  in  San 
Francisco  and  the  levy  and  collection  of  a  tax  to  pay  for  it 
The  whole  proceeding  is  aside  from  the  common  law,  and  ia 
of  purely  statutory  origin.  The  contract  for  the  work  is  but 
one  feature  or  step  in  the  system  devised  by  the  L^gidature 
for  the  purpose  of  enforcing  the  pc^er  df  taxaltioh  in^'Mitain 
cases.    We  had  occasion  to  consider  at  length  the  niitnre  of 
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these  proceedings  in  Emery  v.  The  San  Francisco  Oos  Co.,  88 
Cal.  345,  and  Emery  v.  Bradford,  29  OaL  88,  and  it  iA  not 
necessary  to  repeat  what  we  said  in  those  cases.  The  statute 
rests  the  City  GoTemment  witli  power  to  improve  its  streetey 
and  to  raise  a  fund  for  that  purpose  by  taxing  the  ad jonming 
property.  All  else  is  mere  mode  and  maimer.  For  the  por^ 
pose  of  relieving  the  City  Government,  so  far  as  possible,  from 
all  risk  and  responsibility  in  die  premises,  a  peculiar  system 
or  mode  of  procedure  is  devised.  Ordinarily,  in  view  of  the 
triple  relations  existing  between  ffae  contractor,  the  City  Gov- 
ernment and  the  taxpayer,  following  the  analogies  of  the 
common  law,  the  City  Government  and  the  contractor  vtouM 
be  the  only  parties  to  the  proceedings  so  far  as  th^  relate  to 
the  making  of  the  improvements,  and  the  City  Government 
and  the  taxpayer  the  only  parties  to  the  proceedings  so  far  as 
they  relate  to  the  collection  of  the  tax.  But,  for  the  purpose 
already  suggested,  a  different  plan  has  been  adopted.  The 
City  Government  and  the  contractor  are  the  only  parties  to 
the  proceeding  so  far  as  making  the  improvement  is  con- 
cerned; that  being  done,  the  City  Government  acts  alone  in 
its  political  capacity  in  apportioning  and  levying  the  tax;  bul 
when  provision  is  made  for  the  collection  of  the  tax  tlie  Ci^ 
Government  steps  out  of  the  triangle,  and  llie  contractor  is 
thrust  into  her  place  and  made  her  agent  for  that  purpose. 
Independent  of  the  statute,  the  tax  would  be  due  from  the 
taxpayer  to  the  city,  and  the  city  would  have  to  demand  and 
sue  for  it  if  necessary;  but  tiie  statute  provides  that  the  eitv 
i^hall  not  be  responsible  for  the  collection  of  the  tax  or  sub- 
jected to  the  risk,  trouble  and  annoyance,  but*  shall  virtuallv 
assign  her  right  of  action  for  the.  tax  to  the  contractor  in  faD 
payment  for  his  ^ork  and  labor  under  her  contract  widi  him, 
and  authorize  him  to  sue  in  his  own  name  to  recover  it,  if 
nc<5cs8ary.  This  being  done,  his  relRti<Hi  of  contractor  is  at 
on  end.  He  has  performed  bis  contract  to  the  satisfaction  of 
the  city>  which  is  the  other  contracting  party,  and  ha^  goi 
what  he  agreed  to  take  for  his  work.  If  he  sues  he  does  uot 
sue  upon  his  contract  with  the  eity,  but  upon  the  draft  in 
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the  shape  of  a  warrant  issued  by  the  Superintendent  of  Streets; 
as  agent  of  the.  dty,  given  to  him  by  the  city,  upon  her  taxy 
payers,  who  are  indebted  to  her  for  the  amount  therein  speci- 
fied. The  thing  sued  for  is  not  the  contract  price  or  a  part  of 
it,  but  the  tax  specified  in  the  assessment  or  warrant,  for 
which  he  sues  not  as  contractor  or  as  assignee  of  somebod|y 
else  who  was  the  contractor,  but  as  assignee  of  the  city,  and 
he  is  compelled  to  make  the  saine  arerm^ts  and  the  same 
proof  whi<^h  the  city  would  have  had  to  make  had  she  under- 
taken to  collect  the  tax;  in  other  words,  he  has  to  show  that 
the  entire  proceedings  which  terminated  in  imposing  upon  the 
property  holder  a  liability  to  pay  the  tax  in  suit  have  been  in 
conformity  with  the  provisions  of  the  statute  by  w^iich  the 
tax  was  authorized.  Without  doing  this  the  city  could  not 
have  recovered  under  the  more  ordinary  mode  adopted  in  such 
cases,  nor  can  he.  Among  other  things,  he  must  show  that  a 
contract  was  let  according  to  law,  and  the  work  performed  to 
the  satisfaction  of  the  city.  Beyond  this  the  contract  has 
nothing  to  do  with  the  case.  It  comes  in  as  part  of  the  evi- 
dence of  indispensable  conditions  to  the  right  of  the  city  to 
levy  the  tax,  but  in  no  other  sense  does  it  constitute  the  cause 
of  action  or  a  part  of  it 

III.  The  consideration,  and  the  only  one  expressed  in  the 
assignment^  is  one  hundred  dollars.  In  his  answer  the  defend- 
ant avers  that  the  true  consideration  was  that  he  should  not 
be  required  to  pay  ids  share  of  the  tax,  but  should  be  released 
from  all  liability  to  pay  the  same.  At  the  trial  he  offered  to 
prove  lihis  allegation,  but  his  testimony  was  rejected.  This 
ruling  constitutes  the  next  and  only  remaining  error  which  .the 
defendant  assigned  on  his  moti<m  for  a  new  triaL 

The  appellant  contends  that  there  was  no  error  in  excluding 
the  testimony,  because  it  is  within  the  rule 'Which  forbids  the 
introduction  of  parol  evidence  to  contradict,  vary  or  explain  a 
written  instrument;  and  not  within  the  exception  which 
allows  a  consideration  to  be  shown  other  and  different  from 
that  expressed.  In  support  of  this  it  is  iargued  that  the  direct 
leaal  effeet  of  the  proposed  evi^enoe  is  to  defeat  the  a^ign; 
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ment  in  part  by  showing  that  there  was  a  eotemponmeoiis 
parol  agreement  limiting  the  operation  and  eflect  of  the 
assignment  to  a  part  only  of  the  thing  assigned.  We  think 
this  view  is  somuL 

The  point  as  made  by  the  respondent  <m  his  motion  was 
o6rtainly  very  ingenious^  and,  as  suggested  by  oonnsd  for 
Uppellant^  was  well  calculated  to  mislead  the  Court  Stated 
in  his  language,  the  question  at  first  blush  would  seem  to  fall 
readily  within  the  exception  and  not  within  the  rule^  but  upon 
further  reflection  it  wUl  appear  dear  that  the  lerarae  is  the 
ease. 

There  is  no  doubt  but  that  pared  evidence  ia  admissible  for 
the  purpose  of  contradi(^ng  or  showing  that  the  true  oooaid- 
eration  is  other  and  different  from  that  expressed  in  the  writ- 
ten instrument  But  this  is  not  a  rule  but  an  exoeption  to 
the  rule  that  the  legal  effect  of  a  written  instrument  cannot 
be  varied  or  defeated  in  whole  or  in  part  by  parol  evidence. 
The  exception  can  never  be  allowed  to  override  the  rule,  for 
that  would  be  to  dispense  with  the  rule  entirely  and  preserve 
only  the  exception.  The  exception  always  loses  its  governing 
force  when  it  comes  in  conflict  with  the  rule  which  it  qnaii- 
fieSy  and  must  yield  to  its  higher  claims.  Hence  the  consider^ 
ation  cannot  be  contradicted  or  shown  to  be  different  from 
that  expressed  when  thereby  the.  legal  operation  of  the  instru- 
ment  to  pass  the  entire  interest  according  to  the  purpose  therein 
designated  would  be  defeated.  (Gole  v.  Bovisby,  21  CaL  51; 
Hihn  V.  Peek,  80  CaL  280.) 

The  order  granting  a  new  trial  is  reversed  and  the  eanse 
remanded. 


NICHOLAS    SMITH   v.   JOHN   GREER,   ahd    MARIA 
LOUISA  SOTO  DE  GREER,  his  Wira. 

llABRiiD  Woman's  Cowtract.— A  eertifleat»  of  ft^knowlodipaoBt  off  a  ounfed 
woman's  eontraet  dues  Hot  form  say  part  of  tho  eoatract  Itaetf,  bst  ti 
merely  tho  erideiico  whldi  tho  law  foqalros  to  show  tbat  aia  coatrset  li 
her  act 

Karbied    Woman's    Nots. —  A    married   woman   eanaot  oliatie   Iht  sipiati 
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ArfuiiMnt  for  Betpondtnt. 
■ 
«tat«  1^  the  ezeeatlon  of  a  promissory  note  acknowledged  as  Instnimenta 
coDTeyIng  her  separate  estate  are  required  to  be  Acknowledged. 

Mabbih)  Woman's  Contbact^ — A  married  woman  cannot  create  a  personal 
liability  by  the  ezecatlon  of  a  promissory  note  acknowledged  as  instru- 
ments affecting  lier  separate  estate  are  reqnired  to  be  acknowledged.  Her 
capacity  to  contract  la  conflned  to  exceptional  cases,  such  as  sole  trader. 

Masbibd  Woman's  Sspabati  BaTAim^A  married  woman  cannot  convey  or 
charge  her  separate  estate,  except  by  an  instrument  in  writing  made  for 
that  purpose,  an4  execntsd  and  acknowledged  as  nqolred  by  secUon  six 
of  the  Act  defining  the  rights  of  hniband  and  wife. 

Appbal  from  the  District  Court|  Twelfth  Judicial  District^ 
San  Mateo  Coun^. 

The  facts  are  stated  in  the  opinion  of  the  Oonrt 

A,  Teague,  for  Appellants,  argued  that  the  Court  could  not 
render  a  personal  judgment  against  a  married  woman^  and 
that  admitting  the  notes  to  have  been  acknowledged  by  Mrs. 
Greer,  it  would  be  found  by  looking  into  them  that  they 
contained  nothing  but  the  personal  acknowledgment  of  Mrs. 
Greer  to  pay  money,  and  did  not  purport  to  create  any  lien, 
charge,  or  encumbrance  on  her  separate  estate,  and  the  fact 
that  the  notes  were  acknowledged  was  not  evidence  that  she 
executed  them  with  the  intention  of  creating  a  lien  on  her 
separate  estate.  lie  also  argued  that  a  married  woman  could 
create  no  personal  liability  by  a  contract^  except  as  sole  trader^ 
and  that  the  notes  were  not  binding  on  her;  and  cited  Maclay 
v.  Love,  25  Cal.  878;  and  Miller  v.  Newton,  23  CaL  554. 

Campbell,  Fox  A  Campbell,  for  Respondent,  argued  that 
whatever  might  have  been  the  old  rule  with  regard  to  enfore- 
.ing  contracts  against  married  women,  our  statute  defining  the 
rights  of  husband  and  wife  gave  a  married  woman  legal  power 
over  her  separate  estate,  and  the  right  to  make  such  contracts 
as  would  affect  the  same  in  law  as  well  as  in  equity,  and  that 
a  married  woman's  promissory  note,  acknowledged  as  instru- 
ments affecting  her  separate  estate  were  required  to  be  acknowl* 
edged,  and  given  for  services  performed  at  her  request  respect* 
ing  her  separate  property,  was  a  contract  she  had  power  to  make, 
and  which  would  be  enforced* 
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By  the  Court>  Rhodss,  J. : 

The  complaint  alleges  that  Qreer  and  his  wife  joiiitly  made 

the  two  promissory  notes  sned  upon;  that  the  oonsidention 
of  the  notes  was  an  indebtedness  incurred  by  the  wife  for  8e^ 
vices  performed  for  and  at  her  request  respecting  oertain  real 
estate  that  she  then  owned  and  still  owns  as  her  separate  prop- 
erty; and  the  prayer  is  for  judgment  against  both  defendairts 
for  the  amount  of  the  notes  and  costs  of  suit,  and  that  the 
judgment  be  decreed  to  be  collected  and  paid  out  of  the  separ- 
ate property  of  each  of  the  defendants  and  the  common  prop- 
erty of  both.  A  personal  judgment  against  both  defendants 
was  rendered  in  the  usual  form^  without  any  directions  as  to  the 
sale  of  property.    The  wife  alone  appeals. 

Leaving  out  of  view  the  document  styled  a  bill  of  cicep- 
tionSy  in  which  it  does  not  appear  what  disposition  was  made 
of  the  objection  interposed,  and  also  the  statement  on  motion 
for  a  new  trial,  which  is  insufficient,  because  it  does  not  con- 
tain the  grounds  on  which  the  motion  was  made,  we  corns  to 
the  only  accessible  point  remaining,  and  that  is  whether  Ae 
facts  stated  in  the  complaint  entitle  the  plaintifP  to  a  judgment 
agaimrt  the  appellant. 

It  will  be  observed  that  the  facts  are  nearly  identical  wiA 
those  in  Maelay  v.  Lave,  36  Gal.  367,  and  that  case  must  be 
decisive  of  this,  unless  the  plaintiff  produces  some  fact  iliat 
relieves  it  from  the  operation  and  control  of  the  prineiplef 
there  laid  down,  for  the  counsel  for  the  plaintiff  do  not  attack. 
but  rely  upon  the  doctrines  and  authority  of  that  case. 

They  claim  that  they  find  the  fact  which  takes  the  case  out 
of  the  authority  of  Maelay  v.  Love  in  this  averment  of  the 
complaint  It  is  stated  that  both  defendants  made  and  deliv- 
ered the  promissory  notes,  and  counsel  contend  that  as  i 
married  woman  could  not  be  said  to  have  made  a  contract 
unless  she  acknowledged  it,  therefore  ^the  averment  of  the 
making  is  an  averment  of  the  doing  of  all  those  acte  neoessarr 
to  its  making.'^  Concede  to  the  plaintiff  the  benefit  of  this 
argument,  and  he  then  has  what  the  plaintiff  in  Maelay  v. 
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Love  did  not  have^  or  did  not  daim  to  have — certificates  of 
acknowledgment  of  the  married  woman  appendedto  the  notes 
in  suit. 

The  sole  purpose  of  a  certificate  of  acknowledgment  is  to 
furnish  proof  of  the  due  execution  of  the  instrument,  which 
the  statute  permits  or  requires  to  be  proven  in  that  manner. 
When  it  is  s^id  that  the  deed  of  a  married  woman  is  not  com- 
plete without  the  certificate  of  acknowledgment,  and  that  the 
certificate  forms  an  essential,  part  of  the  conveyance^  the 
meaning  is  not  that  it  lorms  a  part  of  the  deed,  as  her  signa- 
ture or  words  expressive  of  conveyance  do,  but  merely  that 
the  deed  cannot  be  offered  in  evidence  or  used  in  any  manner 
to  show  that  title  has  pasaed  from  her,  unless  it  bears  on  its 
faoe  the  evidence  of  its  due  execution.  The  certificate  of 
acknowledgment  still  remains  solely  as  evidence  of  the  execu- 
tion of  the  instrumeijLt,  and  thus  the  plaintiff,  at  the  utmost  he 
can  claim,  had  this  advantage  —  and  we  do  not  think  counsel 
would  assume  the  risk  of  relying  on  it  —  that  he  could  offer  the 
notes  in  evidence  without  further  proof  than  appeared  on  the 
face  of  the  notes,  that  they  were  made  by  the  married  woman. 

The  question  now  arises  as  to  the  capacity  of  such  a  note 
to  affect  or  charge  the  separate  estate  of  a  ntiarried  woman, 
under  the  provisions  of  section  six  of  the  Act  of  1850,  defining 
the  rights  of  husband  and  wife.  The  first  difficulty  the  plain- 
tiff must  encounter  is  that  a  promissory  note  is  merely  a  con- 
tract creating  a  personal  liability  against  the  maker;  and 
Jd^dclay  V.  Love  holds,  as  do  all  the  cases  in  this  Oourt,  in 
which  !the  point  has  been  passed  upon,  that  a  married  woman 
has  no  capacity  to  create  a  mere  personal  liability  by  con- 
tract in  any  form,  unless  in  exceptional  cases,  as  under  the 
Sole .  Trader's  Act.  Another  insurmountable  obstacle  is  that 
according  to  section  six,  which,  as  construed  in  Maclay  v.  Love, 
is  prohibitory  in  its  terms,  a  married  woman  is  disabled  from 
conveying  or  charging  her  separate  estate,  except  in  the  mode 
therein  provided;  that  is,  by  an  instrument  in  writing  made 
for  that  purpose,  and  executed  and  acknowledged  according 
to  the  provisions  of  that  section. 
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statement  of  Fttets. 


Judgment  as  against  the  appellant  refersed. 
Sawtsb^  J.,  concurring  specially: 
I  concur  in  the  judgment 


WILLIAM  M.  TAYLOR  v.  GEORGE  DONNER,  OEOROE 
B.  BRADFORD,  and  C.  A.  HAWLEY  et  aL 

4m8»nMTS  voB  STBaBT  iKPBomnmrs. —  Th«  provlsloDi  <tf  Che  statvte  eofr 
cerntaif  aMenments  of  taxes  on  lets  In  Ban  Francleee  -for  street  tn^ref*- 
ments,  most  be  strietly  followed  la  order  to  charge  the  lot  or  the  ovaer. 
This  mle  Is  nnlTersal,  and  appltea  to  all  statotn  npon  tbo  sdhjeet  of 
taxation,  whether  for  toeal  Improrement  or  pnblle  rerenne. 

VO    WHOM    ASSaSSHBNT    POB    STBIVT    iMPBOTBUaMTS    TO    ■■    MADSL Att    SSIf 

ment  on  a  lot  for  street  Improvements  In  San  Frandseo  Is  told«  aniens  Bads 

to  the  tme  owner  or  to  **  unknown  owners.'* 
!dbm. —  When   an  assessment  for  street   ImproTements  la  San    Francises  Is 

mada  to  a  person  as  the  owner.  It  creates  no  liability  agabtat  any  eth« 

person,  and  not  against  him  unless  he  Is  the  owner. 
SntUDT  AsscRSMWiTS. —  The  title  to  a  lot  on  which  an  sssessment  fisr  strml 

ImproTemeons  la  Baa  Francisco  Is  made.  If  pot  in  Issue  by  tbo  pNwdfngi 

la  an  action  for  the  assessment,  msy  be  litigated  la  tliat  aetKni. 

Appeal  from  the  District  Court,  Twelfth  Judicial  Distridi 
City  and  County  of  San  Francisco. 

Action  to  recover  a  tax  assessed  on  a  lot  in  San  Prancisoo 
for  street  improvements.  George  B.  Bradford  and  C.  A 
Hawley  and  others  were  made  defendants  along  with  Donner. 
The  complaint  averred  that  the  tax  was  assessed  against  Don- 
ner, but  that  all  the  defendants,  during  all  the  proceedings 
mentioned  in  the  complaint,  were  and  still  continue  to  be  the 
■  owners  of  certain  portions  of  said  lands,  and  that  the  defend- 
ants now  are,  and  on  the  10th  day  of  November,  1864,  and 
ever  since  have  been,  the  owners  in  fee  and  in  possession  of, 
and  have  claimed  and  exercised  acts  of  ownership  over,  the 
parcel  of  land  described  in  the  complaint    Plaintiff  recovered 
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judgment  againdt  all  tbe  defendants.     Bradford  and  Hawley 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Ralph  C.  Harrison^  and  Samuel  M.  WiUtony  for  Appellants. 
The  assessment  was  made  to  George  Donner.  The  complaint 
alleges  that  all  the  defendants  were  the  owners  of  the  lot  as- 
sessed. The  answers  of  the  appellants,  which  by  the  motion 
made  by  the  plaintiff  were  admitted  by  him  to  be  true,  allege 
that  the  said  Oeorge  Donner  was  not  the  owner  at  any  time, 
or  ever  in  possession  of  the  lot  assessed,  but  on  the  contrary, 
that  these  appellants  were  and  had  been  for  more  than  ten 
years  owners  and  in  possession  of  separate  divided  portions  of 
the  said  lot.  Under  this  state  of  facts  the  assessment  is  ille- 
gal, for  the  reason  that  it  was  not  made  to  the  owner  of  the  lot. 
(SmUh  V.  Ikwis^  80  Cal.  536.) 

8.  O.  Houghttm,  for  Respondent,  aigucd  that  the  judgment 
was  properly  rendered  against  the  appellants^  as  they  averred 
in  their  answer  that  they  owned  the  lot,  and  that  judgment 
could  be  rendered  against  all  persons  who  claimed  ownership, 
although  the  assessment  was  made  against  one  only. 

By  the  Oourt,  Saiidsbson,  J. : 

Action  for  a  stieet  assessment  In  most  respects  it  is  like 
the  case  of  Taylor  y.  Palmer  et  al.,  ante^  240.  The  tax  was 
assessed  against  Donner  only.  The  answers  of  Bradford  and 
Hawley,  the  only  defendants  who  appeal,  deny  that  Donner  is 
the  owner  of  the  land  or  was  at  the  commencement  of  the  pro- 
ceedings alleged  in  the  complaint;  and  set  up  that  Bradford 
and  Hawlqr  are  and  were  the  sole  owners  each  of  distinct  and 
divided  portions.  The  plaintiff's  motion  for  judgment  on  the 
pleadings  confessed  these  facts.  The  case  is  therefore  within 
the  rule  in  SmUh  v.  Davis,  30  Cal.  536. 

But  it  is  argued  on  the  part  of  the  respondent  that  it  is  not 
the  intention  of  the  statute  to  make  the  validity  of  the  assess- 
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ment  depeiMl  upon  its  being  maxle  in  the  name  of  the  trae 
owner^  for  the  reason  that  in  most  cases  it  would  be  difBenlt, 
and  in  some  impossible,  for  the  Superintendent  of  Stre^  to 
determine  who  the  real  owner  is.  In  answer  to  this  it  is 
sniBcient  to  say  that  the  statute  provides  a  very  simple  mode 
by  which  the  difficulty  suggested  can  be  obviated.  Where, 
from  the  fact  that  the  title  is  in  dispute,  or  from  any  other 
causCy  it  is  impossible  for  the  Superintendent  to  determine 
who  is  the  owner,  the  statute  expressly  directs  him  to  make 
his  assessment  againat  unknown  owners,  which  is  a  very  simple 
and  easy  method  of  avoiding  all  chances  on  the  question  of 
ownership;  and  it  is  a  little  surprising  that  the  Superintend- 
ent should  studiously  avoid  resorting  to  so  simple  a  mode  of 
escape  from  all  risk.  We  are  unable  to  recall  a  single  case 
brought  to  thia  Court  where  the  asseesment  was  made  to  un- 
known owners;  and  yet,  as  many  of  those  cases  prove,  tbe 
necessity  for  such  an  assessment,  in  order  to  make  it  legal  and 
available  to  the  contractor,  is  of  frequent  recurrence.  If  as 
su^ested  by  counsel,  the  title  to  the  lot  in  questi<»  is  in 
litigation  between  Donner  and  Palmer  and  the  appellants, 
the  precise  case  is  presented  in  which  the  Superintendent  is 
authorized  b|y  statute  to  levy  the  assessment  against  an  ^'im- 
knowis "  owner,  for  under  such  circumstances  he  cannot  knov 
who  the  owner  is.  We  agree  with  counsel  that  the  validity  of 
an  assessment  does  not  depend  upon  its  being  made  against 
the  owner,  but  we  add  that  it  does  depend  upon  its  being 
made  against  him  either  by  name  or  by  the  designaticm  of 
''unknown,"  as  provided  in  the  statute.  That  the  proviaiona 
of  this  and  like  statutes  must  be  strictly  observed  in  order  to 
charge  the  property  holder  is  top  well  settled  to  need  constant 
repetition.  The  rule  is  universal,  and  applies  to  all  statutes 
upon  the  subject  of  taxation,  whether  for  local  improvement 
or  public  revenue.  No  person  can  be  held  liable  for  a  tax  of 
any  kind  except  upon  the  production  of  an  assessment  against 
him  made  in  the  manner  provided  by  the  taxing  power. 
(People  T«  Sneath  &  Arnold,  28  OaL  612;  SrnUh  v.  Davis, 
supra.) 
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It  18  farther  suggested  that  the  Ofwnerehip  within  the  mean- 
ing of  either  clause  of  .the  seventeenth  section  of  the  statute, 
was  not  intended  to  be  litigated  in  these  actions.  How  does 
that  appear!  Suppoee  Donner,  against  whom  the  assessment 
was  made,  had  denied  that  he  waa  the  owner  within  the  pro- 
visions of  the  seventeenth  section.  Suppose,  further,  all  the 
proceedings  had  been  regular.  The  only  question  then  to  be 
tried  would  be  that  of  ownership  within  the  definition  of  the 
statute  which  includes  title,  and  it  would  necessarily  have  to 
be  tried  if  the  plaintiff  proceeded  with  his  action.  In  shorty 
ownership  is  or  may  be  a  material  issue  in  all  these  cases,  and, 
if  so,  must  be  tried,  as  much  so  as  any  other  issue. 

Where  an  assessment  names  a  party  aa  the  owner,  it  creates 
no  liability  against  anybody  else,  and  not  against  him  unless  he 
is  the  owner.  Hence  it  was  not  necessary  to  their  defense  that 
the  appellants  should  have  raised  the  question  of  ownership, 
for  upon  the  face  of  the  assessment  they  are  not  liable  for  the 
tax,  and  no  relief  can  be  had  against  them. 

Judgment  is  reversed  aa  against  the  appeUaatSi  and  the  cause 
remanded. 
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ICASY  LOVE  V.  HIRAM  SHARTZER 

BaTOPFiL  AS  TO  Mbzican  Obant. —  The  ffrantee  of  land  from  tlM  Moxlf  n 
QoTemment  la  not  estopped  from  recoverlnf  possession  of  the  same  accord- 
ing to  tho  bonndarlcs  finally  surreyed  by  the  Untted  States,  from  the 
fact  that  such  grantee,  before  snch  sorreyi  told  the  oeenpaat  that  the 
land  in  controTorsy  was  public  land,  and  not  wlthfai  the  limits  of  his  grant, 
nnd  that  the  occupant,  after  being  thus  told,  pat  Talnable  ImproTements 
on  the  land. 

OcrsTsn  ow  Obantb*. —  One  who,  wltfaont  the  permission  sf  the  grantse,  takas 
possession  of  land  within  the  bonadaries  of  a  Me^dcan  grant,  whether  per- 
fect or  inchoate,  before  the  final  surrey  Is  made  by  the  United  States,  Is 
goUt^  of  an  ouster,  although  when  he  entered  Into  possession  he  was 
Informed  by  the  grantee  ^that  the  possession  so  taken  was  not  withta  the 
limits  gf  the  grant 

BarOwr  or  iMPBOTaMntTS  aqaixst  Damaobs. —  A  defendant  In  ejectment, ' 
who  has  made  permanent  Improrements  on  the  land  In  controrersy.  Is  not 
entitled  to  set  olT  the  Talne  of  those  ImproToments  against  the  damages 
Calmed  by  the  plalntUE,  unless  the  ImproTements  bare  been  made  by  him 
or  thoee  under  whom  he  claims,  while  holding  possession  under  color  of- title 
mdTersely  to  the  claims  of  plalntllf,  and  In  good  faith. 

DAMAGks  IN  UiwcTMaan. —  In  an .  action  to  recover  possession  of  land  and 
damages  for  Its  detention,  if  the  Statute  of  Limitations  of  three  years  la 
pleaded  aa  to  the  damages,  the  plalntlif  can  recorer  damages  for  only  three 
years  before  the  eommencement  of  the  action. 

Bn^  AMD  Paof|M  ni  BrBOtiiaNT.— The  plaintiff  la  ejeetment  If  ho  reeorer, 
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to  entitled  to  damages  meaanred  by  the  Talne  of  the  rents  and  proflls  np 
to  the  time  the  Judgment  U  rendered. 
JuDQUMVT  OF  SupBBin  GouBT. —  If  the  Judgment  la  erroneona*  and  the  flaAagi 
of  fact  are  such  aa  to  enable  the  Supreme  Court  to  determine  what  hfaai 
of  a  Judgment  should  have  been  rendered.  It  will  direct  tha  Court  below  to 
render  the  proper  Judgment 

Appsal  from  liie  DifltribI  Coort^  Third  Judieiai  DiBtrict, 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  tlie  Court 

L.  Archer,  for  Appellant.  Plaintiff  should  not  have  recav- 
«fed  rents  and  profits  for  a  longer  time  than  three  years. 
(GarperUier  v.  Mitchell,  29  CaL  330.)  PlaintifF  should  not 
have  recovered  the  mesne  profits,  under  the  evidence  in  this 
case,  for  any  time  before  the  final  approval  of  the  survey. 
The  evidence  adduced  did  not  entitle  plaintiff  to  recover  the 
land  at  any  time  until  the  survey  was  finally  approved.  The 
doctrine  of  relation  does  not  apply.  {Case  v.  Degoes,  3 
Caine's  Rep.  261 ;  Oriswold  v.  Bard,  i  Johnson,  230 ;  Clark 
V.  Boyreau,  14  Cal.  687;  1  Chitt/s  Plead.  191,  also  195, 
notes  1,  p.  2,  and  cases  there  cited;  1  Saunders'  Rep.  319,  b, 
c,  d,  e;  1  Pickering,  87;  Wilder  v.  Houghton,  2  Pickeriiig, 
473;  Emerson  v.  Thompson.)  The  Oourt  erred  in  excluding 
the  evidence  offered  by  defenidant  in  relation  to  the  situadoD 
and  condition  of  the  premises  sued  for,  the  improvements 
made  thereon  by  him,  and  the  nondaim  tSiereof  by  plaintiff 
until  after  the  final  approval  of  the  survey.  (1  Sedgwick  on 
Damages,  126.;  1  C.  J.  Marshall,  404;  Pugh*s  Heirs  ▼.  BiUs' 
Heirs,  4  Littell,  S74;  Swing's  Heirs  t.  HandUy's  Ezeeuiors, 
.2  John's  Cases,  441;  and  Murray  ▼•  Qovemajur,  2  Carter, 
Ind.,  6990 

Moore  A  Laine,  for  Respondent  The  statute  of  1863 
allows  a  plaintiff  to  recover  rents  and  profits  for  a  period  of 
five  years.  (Statutes  1863,  p.  827.)  Carpentier  v.  MittheB. 
29  CaL,  is  based  on  a  prior  statute  which  v^as  repealed  by 
the  Act  of  1863.  A  plaintiff's  right  to  recover  the  mesne 
profits  begins  the  instant  his  title  liecrtteto,   (t4'  Oat' 637;) 
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hence  we  were  entitled  to  these  profits  the  moment  our  grant 
was  made  by  the  former  Mexican  Government,  and  not  from 
tlie  final  approval  of  the  survey,  as  contended  by  counsel. 
We  claimed  that  the  Mexican  Government  had  granted  us 
this  land  before  the  United  States  acquired  the  territory,  and 
under  the  treaty  of  Guadalupe  we  were  entitled  to  it.  This 
was  disputed  by  the  United  States,  but  her  Courts  and  tribu- 
nals settled  the  question  in  our  favor  and  pointed  out  for  us 
our  land.  The  Government  did  not  make  for  us  a  title,  (the 
Mexican  Government  had  already  done  that,)  but  it  declared 
that  we  already  had  one,  and  segregated  the  land  it  covered 
for  UB.  Is  there  any  room  for  this  doctrine  of  relation  to 
figure  here?  The  respondent  neither  shows,  nor  offers  to  show, 
that  he  was  a  bona  fide  holder  of  our  land  under  color  of  title; 
hence  he  had  no  right  to  offset  his  improvements.  He  only 
claimed  that  he  had  settled  on  another's  land,  vis:  that  of  the 
United  States;  hence  he  does  not  come  within  the  rules  in 
that  behalf.  (Sedgwick  on  DamageB,  126;  8  Wheaton,  1;  18' 
Cal.  694.) 

By  the  Court,  Cubbby,  0.  J.: 

This  is  an  action  of  ejectment  for  two  distinct  parcels  of 
land,  parts  of  a  larger  tract  which  the  plaintiff  derived  by 
grant  from  the  Mexican  Government,  and  which  was  con- 
firmed and  set  apart  to  her  by  the  Government  of  the  United 
States  within  five  years  before  this  action  was  commenced. 
One  of  these  parcels  of  land  consisted  of  about  sixty-five  acres 
and  the  other  of  about  thirty-five  acres.  The  action  was  not 
only  to  recover  the  possession  of  the  demanded  premises,  but 
also  to  recover  damages  in  a  large  sum  measured  by  the  value 
of  the  rents  and  profits  thereof  for  the  withholding  of  the  same 
from  the  plaintiff. 

In  addition  to  a  traverse  of  the  material  allegations  of  the 
complaint,  the  defendant  interposed  by  answer  the  Statute  of 
Limitations  to  the  demand  for  damages;  and  also  set  forth 


490  Tx)VB  V.  Shabtzer.  [Sup.  Ct 

Opinion  of  the  Coart  —  Carrey,  C.  J. 

that  he  and  one  Cobum,  from  whom  he  derived  one  of  the 
parcels  of  the  demanded  premises,  had  placed  upon  the  prop- 
erty permanent  improvements  of  great  value  while  holding 
the  same  in  possession,  and  asked  the  Court  to  allow  such  im- 
provements to  be  set  off  against  the  damages  to  which  the  plain- 
tiff  might  be  ^ititled. 

Upon  the  trial  the  plaintiff  established  her  title  to  the  lands 
in  controversy,  which  had  its  inception  in  a  grant  made  in 
the  year  1845  by  Pio  Pico,  then  Governor  of  California,  and 
its  completion  in  the  confirmation  of  the  grant  and  in  the 
segregation  and  location  of  the  land  granted,  by  an  official 
survey  on  the  part  of  the  Government  of  the  United  States, 
which  survey  was  approved  in  December,  1864,  by  a  decree 
of  the  District  Court  of  the  United  States  for  the  Northern 
District  of  California,  and  which  decree  was  affirmed  on 
appeal,  by  the  Circuit  Court  of  the  Tenth  Circuit  of  the 
United  States,  in  May,  1866.  The  plaintiff  proved  that  the 
defendant  had  occupied  the  larger  of  the  parcels  of  land  since 
the  year  1850,  and  the  smaller  of  said  parcels  of  land  since 
April,  1861,  and  that  the  rental  value  of  said  parcels  of  land 
during  the  terms  of  such  occupancy  was  two  dollars  an  acre 
per  year,  and  that  the  demanded  premises  were  within  the 
exterior  lines  of  said  survey. 

The  defendant  offered  to  prove  that  in  1850  the  lands  in 
controversy  were  open  and  unoccupied,  at  which  time  he  laid 
off  a  tract  of  one  hundred  and  sixty  acres,  of  which  the  larger 
parcel  is  a  part,  and  distinctly  marked  the  boundaries,  so  that 
they  could  readily  be  traced,  and  soon  thereafter  placei 
improvements  thereon  partaking  of  the  realty  of  gi*eater  value 
than  three  hundl^  dollars;  and  still  afterward,  within  a 
short  time,  had  the  one  hundred  and  sixty  acres  inclosed  with 
a  substantial  fence,  and  in  all  things  conformed  to  the  require- 
ments of  the  possessory  law  of  the  State,  passed  in  1850, 
(Laws  1850,  p.  203.)  Also,  that  he  was  then  a  citizen  of  the 
United  States,  and  in  said  year  built  a  dwelling  house  upon 
aaid  oxie  hundred  and  sixty  acres,  and  settled  thereon  with  hi:^ 
family,  and  had  from  thence  to  llie  time  of  the  trial  oocupiefi, 
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cultivated  and  improved  such  tract  of  land,  and  did  all  the 
acts  necessary  to  acquire  a  pre-emption  right  thereto^  and  did 
acquire  a  pre-emption  right  to  the  same  under  the  laws  of  the 
United  States^  unless  such  right  was  defeated  by  said  survey 
an4  location  embracing  the  portion  of  said  one  hundred  and 
sixty  acres  in  c<^itroversy;  and  that  all  and  each  of  said  several 
acts  were  done  to  acquire  a  possessory  right  to  said  one 
hundred  and  sixty  acres  under  the  laws  of  this  State,  and  a 
preemption  right  under  the  laws  of  the  United  States.  That, 
at  the  time  of  defendant's  settlement,  the  plaintiff  told  him 
the  demanded  premises  was  Government  land;  that  she  had  a 
Mexican  grant,  referring  to  the  one  made  to  her  by  Governor 
Fico^  that  embraced  other  land,  which  she  pointed  out  to 
defendant;  and  from  that  time  until  the  final  approval  of  the 
survey  and  location  made  on  behalf  of  the  United  States,  she 
repeatedly  told  the  defendant  and  many  others  that  the  land 
in  question  did  not  belong  to  her,  and  that  she  would  not 
have  it^  and  that  her  land  was  located  elsewhere;  also,  that 
she  objected  to  said  survey,  and  resisted  before  the  United 
States  District  Court  the  location  which  was  made  until  the 
filial,  approval  of  the  survey*^  lafter  which  ehe  acquieacedi 
therein;  also,  that  while  so  occupying  said  one  himdred  and 
sixty  acres,  he  placed  upon  the  larger  of  the  parcels  of  the 
land  described  the  improvements  mentioned,  which  at  the 
time  of  the  trial  were  of  the  value  of  fifteen  hundred  dollars. 
The  plaintiff  objected  to  the  evidence  offered,,  and  it  was 
excluded  as  incompetent  and  irrelevant,  to  which  ruling  the 
defendant  excepted.  A  like  offer  was  made  in  respect  to  the 
smaller  parcel  of  land,  which  was  disposed  of  in  the  same 
manner. 

The  cause  being  tried  without  a  jury  the  Court  found  that 
the  two  parcels  of  land  in  controversy  were  a  part  of  the  tract 
of  land  surveyed  and  located  by  the  United  States  as  above 
stated,  and  that  the  plaintiff  on  the  1st  day  of  May,  1854,  was 
the  owner  in  fee  and  entitled  to  the  possession  thereof,  nn 
which  day  the  defendant  entered  thereon  and  ousted  her  of 
the  possession  of  the  larger  of  said  two  parcels  of  knd;  niul 
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that  said  defendant  entered  into  and  ousted  the  plaintiff  of  the 
smaller  of  said  two  parcels  of  land  on  the  Ist  of  May,  1861, 
and  that  since  said  several  entries  and  onsters  the  defendant 
had  withheld  the  said  parcels  of  land  frcmi  the  plaintiff;  and 
that  the  rental  yalue  of  the  land  so  withheld  was,  dnring  audi 
time,  two  dollars  an  acre  per  year. 

The  Court  thereupon  decided  that  the  plaintiff  was  entitled 
to  judgment  for  the  recovery  of  the  premises  demanded,  and  a 
judgment  for  damages  in  the  sum  of  nine  hundred  and  ninety- 
five  dollars — the  same  being  the  amount  of  the  rental  value 
thereof  for  five  years  preceding  the  1st  of  May,  1866,  and  a 
judgment  was  entered  in  accordance  with  such  decision.  The 
defendant  moved  for  a  new  trial,  which  motion  was  dented 
The  grounds  on  which  the  Court  was  asked  to  act  aside  th^ 
judgment  and  to  grant  a  new  trial  may  be  stated  as  follows: 

Rrst  —  That  the  evidence  excluded  should  have  been  ad- 
mitted. 

Second  —  That  the  Court  erred  in  deciding  that  plaintiff 
was  the  owner  and  entitled  to  the  demanded  premises  at  any 
time  before  the  1st  of  May,  1865,  the  date  of  the  final  appro- 
val of  the  survey,  and  that  defendant  entered  therein  unlaw- 
fully and  ousted  the  plaintiff,  and  unlawfully  withheld  the 
same  from  plaintiff  until  after  the  event  of  the  final  approval 
of  said  survey. 

Third  —  That  the  Court  erred  in  estimating  the  damage  by 
the  annual  rental  value  of  the  premises  for  five  years  before 
the  action  was  brought,  instead  of  three  years,  and  in  giving 
judgment  therefor. 

T.  In  examining  the  questions  raised  by  the  defendant,  flie 
first  and  second  grounds  on  which  a  new  trial  was  sought  may 
be  considered  together. 

The  plaintiff  alleged  in  her  complaint  that  on  the  Ist  day 
of  May,  1854,  she  was  the  owner  and  entitled  to  the  posses- 
fsion  of  a  certain  tract  of  land  embracing  the  demanded  prem- 
ises, of  which  she  was  afterward  ousted  by  the  defendant 
These  material  averments  the  defendant  fully  and  suflScicntlT 
traversed  by  answer.     The  Court,  after  having  heard  the  te5- 
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timonyy  detennined  the  issues  joined  in  favor  of  the  plaintiff. 
There  is  nothing  in  the  record  from  which* it  can  he  ascer- 
tained that  the  evidence  did  not  sustain  the  finding  and  the 
decision  of  the  Court  to  the  effect  that  plaintiff  was  on  the 
day  alleged  the  owner  and  entitled  to  the  possession  of  the 
premises  in  controversy,  and  that  afterwards,  at  the  times  stated, 
the  defendant  entered  and  ousted  her  thereof. 

If  the  evidence  laid  before  the  Board  of  Land  Commissioners 
appointed  under  the  Act  of  Congress  entitled  ^'An  Act  to 
ascertain  and  settle  the  private  land  claims  in  the .  State  of 
California,"  passed  March  3d,  1851,  in  support  of  her  claim  to 
the  land  indicated  in  her  petition  before  said  Board,  together 
with  what  was  done  subsequently  on  the  part  of  the  Goverii- 
ment  respecting  her  claim,  be  tsJcen  and  considered  as  all  the 
evidence  in  the  case  bearing  upon  the  question  of  her  right  to 
the  possession  of  the  premises  at  the  time  of  the  alleged  entry 
of  the  defendant  and  ouster  by  him  of  the  plaintiff,  we  are  of 
the  opinion  the  plaintiff's  allegation  of  title  and  right  to  the 
possession  of  the  demanded  premises  is  well  sustained.      On 
the  10th  of  July,  1855,  the  Board  of  Land  Commissioners 
decided  the  plaintiff's  claim  to  be  valid,  and  decreed  that  it  be 
confirmed.    There  was  an  appeal  from  this  decree  to  the  Dis- 
trict Court,  which  was  vacated  in  April,  1857,  by  which  said 
decree  became  final.     The  land  was  afterwards  surveyed  by 
the  Grovemment,  by  which  it  was  ascertained  that  the  prem- 
ises now  in  controversy  were  parcels  of  the  larger  tract  so 
confirmed.     The  record  evidence  produced  on  the  trial  does 
not  show  whether  the  grant  made  by  Qovemor  Pico  to  the 
plaintiff   and   the   proceedings   subsequently   had    in   respect 
thereto  vested  her  with  a  perfect  title  to  the  land  described 
therein,  or  whether  her  title  to  the  land  mentioned  was  incom- 
plete and  consequently  imperfect  at  the  time  California  was 
acquired  by  the  Government. of  the  United  States.     So  far  as 
the  defendant  was  concerned,  we  do  not  deem  it  of  any  par- 
ticular importance  whether  the  title  of  the  plaintiff  was  of  the 
one  kind  or  the  other.    The  cases  of  Ferris  v.  Coover,  10  Cal. 
621;  Cornwall  v.  Cvlver,  16  CaL  629;  Mahoney  v.  Van  Win- 
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kle,  21  CaL  677:  and  Thornton  v.  Mahoney,  24  CaL  579,  580; 
are  decisive  of  me  question.  If  the  grant  made  by  Governor 
Pico  failed  to  become  perfect  for  want  of  an  official  segr^- 
tion  of  the  quantity  granted,  or  for  any  other  cause,  the 
grantee  notwithstanding  this  had  at  the  time  of  the  defend- 
ant's entry  such  an  interest  in  the  particular  lands  in  contro- 
versy as  conferred  upon  her  the  right  to  the  possession,  as 
against  him  or  others,  standing  in  no  better  relation  than  he 
to  the  true  title.  She  had  not  the  power  to  make  the  meas- 
urement and  segregation  of  the  quantity  granted  so  as  to  bind 
the  Government,  and  though  she  may  have  declared  she 
would  not  consent  to  including  within  the  grant  to  her  the 
lands  in  controversy;  still,  upon  the  theory  that  the  grant 
was  imperfect,  she  was  bound  to  take  what  the  Gk>vemm«it 
chose  to  give  her  in  satisfaction  of  her  claim.  It  is  not  pre- 
tended that  the  particular  parcels  of  land  in  controversy  are 
not  fairly  within  the  area  mentioned  in  the  grant  made  bj 
Governor  Pico;  but  it  is  averred  that  the  plaintiff  did  not  at 
the  time  of  the  defendant's  entry  claim  that  they  were,  but  on 
the  contrary  declared  that  they  were  not,  and  evidently  so 
believing,  resisted  the  survey  and  location,  which  was  made 
on  behalf  of  the  Government;  and  because  of  her  decIaratioDS 
made  to  the  defendant  and  others  at  various  times  respecting 
the  lands  in  question,  and  of  her  opposition  to  and  resistance 
of  the  survey  and  location  of  the  land  granted  to  her  by  the 
Mexican  (Jovernment  and  confirmed  to  her  by  the  Govern- 
ment of  the  United  States,  the  defendant  insists  that  she 
should  be  barred  from  recovering  damages  for  withholding  it 
from  the  plaintiff,  or  in  other  words  from  recovering  for  die 
use  and  occupation  of  the  lands  at  any  time  prior  to  the  con- 
firmation of  the  survey  in  May,  1866.  If  this  position  could 
be  maintained,  its  foundation  must  be  in  the  doctrines  of 
equitable  estoppel  in  pais.  It  will  be  seen,  however,  by 
reference  to  the  cases  of  BiddJs  Boggs  v.  Merced  Mining  Cemr 
pany,  14  Cal.  367;  and  Davie  ▼.  Davie,  26  CaL  S8;  that 
neither  the  all^ations  of  the  defendant's  answer  nor  the  proofs 
which  he  offered  to  make  on  the  trial,  bring  the  plaintiffs 
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oonduct  or  declarations  within  the  rules  essential  to  the  exist- 
ence of  an  estoppel  in  pais.  We  therefore  hold  that  the 
plaintiff  was  entitled  to  the  possession,  use  and  enjoyment  of 
the  demanded  premises  at  the  time  of  the  defendant's  entries 
into  the  possession,  and  from  thence  until  the  oommencement 
of  this  action  and  until  the  trial  of  this  cause.  {Bay  v.  Pope, 
18  Cal.  694.) 

One  object  which  the  defendant  had  in  offering  to  prove  the 
value  of  the  improvements  placed  on  the  ]and*seems  to  have 
been  to  establish  a  proper  case  for  setting  off  the  value  of  the 
improvements  against  such  damages  as  the  plaintiff  might  be 
entitled  to  upon  the  law  and  the  evidence.  The  two  hundred 
and  fifty-seventh  section  of  the  Practice  Act  provides  that 
*'  when  damages  are  claimed  for  withholding  the  property 
recovered  upon  which  permanent  improvements  have  been 
made  by  a  defendant  or  those  under  whom  he  claims,  holding 
under  color  of  title  adversely  to  the  claims  of  the  plaintiff,  in 
good  faith,  the  value  of  such  improvements  shall  be  allowed 
as  a  set-off  against  snch  damages."  It  will  be  observed  that 
the  value  of  such  improvements  can  be  allowed  as  a  set-off 
only  upon  condition  that  they  were  placed  upon  the  land  by 
the  defendant  or  those  under  whom  he  daims,  while  holding 
under  color  of  title  adversely  to  the  claims  of  the  plaintiff,  all 
of  which  must  appear  to  have  been  in  good  faith.  Then  the 
only  questions  to  be  resolved  are,  did  the  defendant  hold  the 
premises  in  controversy  under  color  of  title,  in  good  faith? 
and  were  the  improvements  made  while  the  defendant  was  so 
holding?  There  is  no  averment  in  the  defendant's  answer  of 
any  facts  which,  if  true,  would  constitute  color  of  title.  It  is 
not  alleged  that  his  entry  into  the  larger  of  the  parcels  of  land 
or  his  occupation  of  it  was  under  or  by  virtue  of  any  title 
whatever;  nor  is  it  alleged  that  Cobum,  from  whom  the 
defendant  averred  he  obtained  by  deed  of  conveyance  the 
smaller  of  the  said  parcels  of  land  and  by  whom  the  improve* 
ments  thereon  were  placed  before  he  conveyed  to  the  defend- 
ant, made  entry  thereon  or  made  such  improvements  undei 
color  of  title.    It  is  not  claimed  that  the  defendant  placed  any 
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improvements  of  a  permanent  character  on  the  amaller  of  tie 
parcels  of  land  sued  for,  after  he  purchased  of  Cobum  in  Miy, 
1861.  It  is  thus  seen  that  the  conditions  essential  to  the  de 
fendant's  right  to  set  off  the  value  of  improvements  against 
damages  due  the  plaintiff,  are  wanting.  We  therefore  hold 
that  the  evidence  offered  by  the  defendant  was  properly  ex- 
cluded.    {M088  V.  Shear,  25  Cal,  44,) 

II.  The  damages  for  which  judgment  was  given  were  meas- 
ured bv  the  a^Miual  value  of  the  demanded  premises  for  five 
vears    before    the    action    was    commenced.      The    defendant 
insists    that    in    case   the    plaintiff    was   entitled    to    recover 
damages  at  all  for  withholding  the  premises  from  her,  saA 
damages,  if  measured  by  the  annual  rental  value  of  the  prop- 
erty,   must    necessarily,    under    the    Statute    of    Limitations 
pleaded,  be  limited  to  such  rental  value  for  three  years  next 
before  the  action  was  commenced.     The  sixty-fourth  sectioE 
of  the  Practice  Act  authorises  a  plaintiff  to  unite  in  the  same 
complaint  a  cause  of  action  for  the  possession  of  real  propertv 
and  for  damages  for  the  withholding  thereof.     The  learned 
Judge  of   the   Court   below   evidently   regarded    the  damage 
which   the  plaintiff  sustained  by  reason  of  the  defendant's 
entry  and  continual  ouster  as  an  incident  of  her  right,  and  that 
she  was  entitled  to  damage  for  at  least  five  years'  wrongful 
withholding  of  the  premises  from  her,  under  the  provisions  of 
the  seventh  section  of  the  Statute  of  Limitations,  as  am^dei 
in  1863.     (Laws  1863,  p.  325.)     A  question  like  unto  the 
one  here  presented  was  passed  upon  in  CarperUier  v.  MitcheU, 
29  Cal.  335.     In  that  case  the  defendant  pleaded  the  Statute 
of  Limitations  to  the  demand  for  damages,  measured  by  the 
value  of  rents  and  profits  as  to  the  portion  thereof  whicli 
accrued  more  than  three  years  before  the  action  was  com- 
menced, and  this  Court  held  that  damages  which  accrued  more 
than  three  years  before  the  action  was  brought  were  barred 
by  the  seventeenth  section  of  the  statute.    The  case  here  cited 
is  decisive  of  the  one  at  bar. 

The  findings  of  the  Court  furnish  the  material  necessarj  to 
an   ascertainment  of  what  the  judgment  should  have  been. 
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The  action  was  conunen<sed  on  the  11th  of  December,  1865. 
The  findings  of  the  Court  and  order  for  judgment  were  ren- 
dered on  the  30th  of  July,  1866.  The  plaintiff  was  entitled 
to  judgment  for  damages  measured  by  the  annual  rental  raluc 
of  the  premises  in  controversy  from  the  11th  of  December, 
1862,  to  the  time  of  the  rendering  of  the  judgment,  amount- 
ing to  the  sum  of  seven  hundred  and  twenty  dollars  and  sixty- 
five  cents. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  oi 
the  District  Court  be  so  changed  and  modified  as  to  reduce 
the  recovery  of  damages  from  the  sum  of  nine  hundred  and 
ninety-five  dollars  to  the  sum  of  seven  hundred  and  twenty 
dollars  and  sixty-five  cents,  and  that  the  judgment  for  said 
last  mentioned  sum  bear  intereist  thereon  at  the  legal  rate 
from  the  day  tbe  judgment  was  entered  in  the  District  Court ; 
and  it  is  further  ordered  and  adjudged  that  in  all  other  things 
the  said  judgment  of  the  District  Court  be  affirmed ;  and  it  is 
further  ordered  and  adjudged  that  the  appellant  recover  as 
against  the  respondent  the  costs  of  this  appeaL 


Ex  parte  DOBSON. 

CoxMmnMT  TO  flfsftXB  Pbxsox. —  When  a  d«f€Dduit  In  a  erlffltnAl  aettoa  U 
conTlcted  of  a  felony,  and  tenteaeed  to  confinement  In  tbe  State  Prlaon, 
tbe  commitment  sbonld  consist  of  m  etrtlfled  copy  of  tbe  jndgment  as 
entered  In  tbe  mlnntes  of  tbe  Conrt.  A  commitment  wbicb  does  aot  contain 
soeb  copy,  bnt  recites  tbe  blstory  of  tbe  actton  and  proceedings  tbsvoin.  Is 
Bot  sofflclent  antborlty  to  detain  tbe  prisoner. 

Thb  petitioner,  who  was  detained  in  the  State  Prison,  applied 
to  the  Supreme  Court  to  be  discharged  on  habeas  corpus.  The 
Warden  of  the  Prison  returned  that  he  detained  the  petitioner 
by  the  virtue  of  the  following  commitment; 

**  Statb  op  OAiJFomirtA,  | 

"  County  of  Calaveras,  f 
"  To  the  Sheriff  of  Calaveras  County:    At  the  October 
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Term  of  the  Court  of  Sessions  in  and  for  the  County  of  Cala- 
veras aforesaid,  held  at  Mokelnnme  Hill,  in  said  county,  on 
the  5th  dar  of  December,  A.  D.  1859,  Hon.  Wm.  Porter, 
County  Jndge,  Wesley  EL  Boncher,  Associate  Judge,  Wm. 
Tail.  Associate  Judge,  J.  H.  Dobson  was  brou^t  before  said 
Court,  charged  with  the  crime  of  mayhem,  and  indicted  bj 
the  Grand  Jury  of  said  county  at  said  October  Term,  on  the 
5th  daj  of  December,  A.  D.  1859,  for  the  crime  of  mayhem, 
which  crime  was  committed  on  the  13th  day  of  November, 
A.  D.  1859,  01  thereabouts,  and  the  said  J.  H.  Dobson  having 
beer  tried  by  a  jury  on  the  9th  day  of  December,  A.  D.  1859, 
and  a  verdict  rendered  of  guilty  of  the  crime  of  mayhem,  as 
charged  in  the  indictment  against  the  said  J.  H.  Dobson,  and 
the  Court  having  rendered  the  following  judgment  on  the  10th 
day  of  December,  A.  D^  1859,  to  wit:  that  the  said  J.  H. 
Dobson  be  taken  by  the  Sheriff  of  Calaveras  County  to  the 
State  Prison  for  the  State  of  California,  and  there  be  confined 
for  the  period  of  len  years; 

**  Therefore,  the  people  of  the  State  of  California  command 
you  to  carry  the  said  J.  H.  Dobson  to  the  State  Prison  of  the 
State  of  California,  the  Keeper  whereof  is  hereby  required  to 
keep  him  in  safe  custody  in  the  said  State  Prison  until  the 
judgment  so  rendered  6e  satistfied  or  he  be  discharged  by  due 
course  of  law. 

**  Witness  my  ha!nd  and  the  seal  of  said  Court,  at  my  oflSoc, 
in  th^.Town  (^  %KQkQlumne  HiU,  this  10th  day  of  December, 
1869.  • 

(Signed,)      ,         *'  Wm.  H.  Hakpobd,  Clerk. 

**  By  A.  W.  OsNUNG,  Deputy." 


& 


The  other  f  aets  Are  stated  iB  the  opinion  of  the  Conit 

S.  8,  EoU,  for  Petitioner. 

J.  6.  UcCuUough,  AUofTieff^eneral,  agtioit  iSbm  diaehaifB. 
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By  the  Court.  Rhodes,  J. : 

It  is  provided  b;  sectioc  four  hundred  and  ibctj-thzee  of 
the  Criminal  Practice  Act  that  ^^wheu  a  judgment  ha£  been 
pronounced,  a  certified  copy  of  the  entry  thereof  in  the  nun- 
uteg  shall  be  forthwith  furnished  to  the  oflSoer  whose. duly  .it 
is  to  execute  the  judgment,  and  no  other  warrants  or  authority 
is  necessary  to  justify  or  require  the  execution  thereof,  except 
when  judgment  of  death  is  rendered."  The  return  to  the 
writ  of  heabeas  corpus  shows  that  the  prisoner  is  held  under  a 
writ  issued  by  the  Clerk,  commanding  the  Keeper  of  the  State 
Prison  to  keep  the  pri&onear  in  safe  custody  in  the  State  PHson 
until  the  judgment  mentioned  in  the  writ  is  satisfied  or  the 
prisoner  discharged  by  due  course  of  kw;  but  the  wrii  neither 
purports  to  nor  contains  a  certified  copy  of  the  judgment  floi^ 
does  it  appear  that  such  copy  was  fumiBhed  to  the  ofiScer  whoee 
duty  it  was  to  execute  the  judgment  .         ' 

The  prisoner  is  therefore  entitled  to  his  diaohaiga- «»}  it  b 
so  ordered.  .  . 

Mr.  Jiistioe  Sandebsoit  deliTeired  tlie  foUowing  eoooarring 
opinion,  in  which  Mx.  Juatioe  Shaftsb  ewicttrred: 

The  petitioner  is  held  in  custody  by  the  .Warden'  ol  the 
State  Prison,  and  adcs  to  be  disehai^ged  from  the  ctistody  of 
that  officer  upon  the  ground  that  the  proceaa  uxidei  which  he 
is  held  is  defective  in  matter  of  aubatanee. 

What  shall  be  final  prooeas  in  erimina]  actions,  except 
where  the  punishment  is  death,  is  prescribed  by  sectioz:  four 
hundred  and  sixty-three  of  the  Criminal  Practice  Act  It 
must  be  a  certified  copy  of  the  judgment  ks  entered  in  the 
minutes  of  the  Court.  What  the  judgment  must  be  is. pre- 
scribed in  section  four  himdred  and  aixty-^two.  By  that  seo- 
tion.  as  we  held  in  Ex  parte  Ring,  28  OaJ.  247,  the  judgment 
is  required  to  state  the. offense  of  which  the  defendant  W 
been  convicted  and  the  punishment  imposed  or  adjudged  by 
the  Court, 
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The  process  nnder  which  the  .petiUoner  is  held  does  not 
respond  to  the  calls  of  the  statute.  It  does  not  purport  to  be 
a  certified  copy  of  the  judgment,  if  any,  which  was  rendered 
against  Uie  defendant.  On  the  contrary,  it  is  a  document 
addreesed  to  the  Sheriff  of  the  County  of  CalTeraa,  and  issued 
by  the  Clerk  of  the  Court,  in  which  a  brief  history  of  the 
action  and  the  proceedings  therein  is  given,  compiled  appa- 
rently by  the  Clerk  from  the  records  of  the  Court.  Regarded 
as  a  final  process,  it  is  wholly  unauthorized  by  the  statute, 
and  therefore  has  no  validity  as  such.  The  petitioner  is  enti- 
tled to  be  discharged,  and  I  therefore  concur  in  the  order. 


QEGIIGE  DONNER  v.  CYRUS  PALMER,  CHARLES  A 
HAWLEY,  DAVID  N.  HAWLEY.  W.  A.  PALMER 
OLIVER  W.  SPENCER,  akd  G.  B.  BRADFORD. 

aujALOW*  (huxTS — Alcaldet  ^aati  of  lott  ts  pneblot  m  Caltfonils  oatfc 
irlUli  tk«  Spmatab  ot  Uaclcao  laws  were  m  forca  were  required  to  »e 
Aroi  entered  m  «  oook  Co  be  kept  09  cbe  Alcaldes  tot  duit  paipoae.  eid 
thcB  te  Oe  flgned  and  attested  by  the  proper  offleet  a  eopy  or  enaiBary 
ftotVBeni  of  the  proeeedlnge  ae  eontained  tn  this  book,  aloo  signed  and  at- 
ceeted  liy  the  proper  oflcer.  wae  then  to  be  given  to  the  grantee  aa  9wiam» 
w  hie  tiUa 

loni. —  The  reeord  ot  eoeh  granti  eo  kept  in  thte  book  became  an  ofldai  record 
af  Che  aame.  and  prlaiary  ovtdence  of  the  facte  fecited  therein  Soch  record 
le  not  aecondary  erldeace.  anbordlnate  to  the  eerttSed  copy  of  the  aame.  te 
be  given  to  the  grantee,  and  tf  any  distinction  u  eridenee  exlsti  betweea 
the  reeord  la  the  book  and  Che  cerdfled  copy,  the  higher  degree  or  tank 
most  be  accorded  tc  the  record  id  the  book. 

IMK. —  To  entitle  soeh  record  of  a  grant  to  be  recareod  1*  eridenee  it  ii  eoi 
neceseiry  te  produce  ot  prove. Che  lose  of  the  cerdfled  copy  «  die  euat 
given  to  the  grantee. 

tDBL— The  tact  that  eoch  olleia)  record  ef  Alcaldes'  grante  was  not  kq>< 
by  Amortcaa  Alcaldee  strledy  in  aeoordancc  with  the  regniadons  of  tk« 
Sing  ef  Spain  made  in  1789.  called  the  «*  Plan  of  Pldc"  doee  not  ouke  then 
secondary  evidence,  for  It  Is  either  primary  evidoice  or  of  no  valoe  whacevtr 


Boob  **A"  or  Amalpw  Qsaim  nr  ftasi  PiAiretsco.— Whenever  Book  'A' 
of  orlglnaJ  Alcaldee  grante  made  by  Amencae  Alcaldee  in  San  .Praadset 
contains  •  fail  copy  of  Che  papet  delivered  to  the  grantee^  with  the  (caatae 
•ignacare  of  the  Alcalde  appended  thereto,  it  was  kept  enbetantially  accord- 
ing Co  the  regnlatloni  ef  Che  King  of  Spain,  and  te  an  oAdai  reeon!  ud 
primary  evidence. 

mm.—  Whenever  eald  Book  "A"  doee  not  contain .  a  fn^  copy,  of  the  9*90 
deUveeed  te  Chs^  gtantee.  but  a  sommary  of  the  procoedlnge  soificicBt  ti 
show  aa  appllcadon  for  e  grant,  and  diat  a  grant  was  made,  ovct  tbi 
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gennint  tignature  of  the  Alcalde,  these  entriee  are  alto  as  official  record  aad 
primary  OFldence  of  'the  grant  to  which  they  refer. 

DMiirnT  o»  ALCALDv'a  Obant. —  When  an  entry  of  a  gnuit  made  by  tfs 
Alcalde  waa  duly  entered  In  the  hook  of  oAdal  roeorda,  attested  by  lUa 
Blgnatnre.  a  dellrery  of  the  same,  or  a  copy  thereof,  waa  not  necessary  ta 
order  to  gire  effect  to  the. grant  and  TOft  the  title  In  the  grantee 

DBLirntT  OF  CoMTnTANCB  BT  '  OovBRiricsirr. —  Delivery  as  applied  to  private 
conveyances  has  no  application  to  grants  made  by  the  Govemment,  evl* 
denced  either  by  an  Alcalde's  grant  oi  a  patent. 

Ojr  WHAT  A  DicxszoH  18  AuTHOBiTZ.-*- When  coonsol  tn  the  argamant  of  a 
case  assume  a  certain  principle  advanced  by  them  as  correct  law.  and 
the  Court  decides  the  ease  apon  the  assnmption  thns  madt  by  connsei. 
without  discassing  the  correctaeM  of  Ibis  assumption,  the  epmion  ti  not 
authority  that  such  assumption  Is  correct  law. 

Pathbnt  roB  ALCALDB's  Gbant. —  Alcalde's  grants  were  intended  cs  be  gtf ta. 
and  not  sales,  and  when  the  grantee  waa  required  to  pay  «  municipal  tas 
or  fee.  Its  payment  wai  not  a  eondition  piveedent  to  cbe  eserefse  eC  tte 
granting  power,  nor  did  a  failure  to  pay  It  defeat  or  Invalidate  the  geant 

Obart  to  Infajit. —  Ad  Alcalde's  grant  to  an  Infant  was  valid,  and  tM 
Infant  could  take  and  hold  under  the  grant. 

Appbax  from  the  District  Court,  Twelfth  Judida]  District, 
Citj  and  Coimty  of  San  FranciBco. 

This  was  an  action  to  recover  posRc^sion  of  as  trndiTided 
three  fourths  interest  in  One  Hnndred  Vara  Lot  Ntunber 
Thirty-nine,  in  the  Oity  of  San  Francisco,  oommeiioed  April 
8th,  1861. 

The  oomplaiat  aDeged  that  od  Jnly  19ih«  1847;  Oeorge 
Hyde,  then  Alcalde  of  the  Pueblo  of  San  Franeiaco,  now. the 
city  of  that  name,  granted  the  lot  in  question  to  the  plaintiff, 
who  was  then  an  infant  of  the  age  of  ten  years ;  that  Uie  grant 
was  delivered  to  one  McDonidd,  then  acting-  as  guardian  of  the 
plaintiff,  for  the  use  and  benefit  of  the  plaintiff,  whereby  he 
became  seized  in  fee  of  the  lot.  The  ssuiwet  denied  the  nuddilg 
of  the  grant  and  seizin  of -the  plaintiff. 

The  plaintiff  on  the  trial  produced  a  book«  labelled  ''Book 
A  of  Original  Grants."  taken  from  the  office  of  the  Recorder 
of  the  City  and  Coun^  of  San  Francisea  and  after  having 
proved  that  it  had  been  kept  for  a  number  ef  years  in  said 
office,  introduced  as  a  witness  George  Hyde^  who  testified 
that  he  was  Alcalde  4n  tht  Pueblo  of  Sap  Frflneiocp  in  184i7, 
and  that  the  book  produced  was  "  Book  A  of  Original  Grants,'' 
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and  was  kept  in  his  office  -while  he  was  snch  Alcalde,  and 
that  it  contained  a  record  of  original  grants  made  by  him  ^rfiOc 
he  was  Alcalde.  .  Plaintiff  then  offered  in  evidence  an  entry  in 
the 'book,  of  which  the  following  is  a  copy: 

"Lot  No,  39. 

''Whereas,  Oeorge  Donner  has  presented  a  petition  solicit- 
ing for  the  grant  of  a  title  to  a  lot  of  gronnd  as  therein  described, 
therefoye  I,  the  undersigned,  Alcalde,  do  hereby  givet,  grant,  and 
convey  unto  the  said  ^^rge  Donner,  his  heirs  and  assigns  fo^ 
ever,  Lot  No.  89,  containing  100  varas  square,  in  flie  vicinity 
of  the  Town  of  San  Francisco,  subject  to  all  the  rules  and 
regulations  governing  in  such  cases. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand  as 
Alcalde,  this  19th  day  of  July,  A.  D.  1847. 

"  Georob  Htdb,  First  Alcalde." 

The  offer  was  accompanied'  by  proof  that  the  heading  **  Lot 
IN'o.  39,"  and  the  signature  were  in  the  handwriting  of  Hyde, 
and  the  remainder  in  the  handwritiiig  of  his  Olerk,  and  that 
the  entry  was  made  about  the  time  it  purported  to  be.  It 
akd  appeared  from  the  testimony  of  Mr.  Hyde  that  his  signa- 
ture to  the  entry  might  have  been  affixed  after  the  19th  a£ 
July,  1847,  and  possibly  not  before  tiie  lit  of  September  fol- 
lowing;    ' 

There  was  a  municipal  fee*  or  tax  of  twenty-five  dollars 
required  to  be  paid  by  the  grantee  of  the  lot,  and  it  did  not 
-appear  from  the  testimony  that  this  fee  was  ever  paid.  No 
grant  of  the  lot  was  produced,  except  the  entry  contained  in 
Book  "  A,"  nor  was  any  effort  made  to  show  tiliat  such  grant 
if  it  ever  existed  was  lost  There*  was  no  positive  proof  of 
the  delivery  of  any  grant  to  Donner  or  his  guardian,  but  it 
was  the  impression  of  Mr.  Hyde,  the  Alcalde,  from  hia  general 
custom  of  traxMBOting  buninees,  that  such  delivery  was  made 

The  defendants,  by  their  attorneys,  objected  to  the  evidence, 
^ipon  the  ground  that  it  was  not  primary  or  the  beet  evidenos 
of  any  grant  having  been  made  or  delivered  to  Qeorge  Don- 


Jan.,  1867.]  Donner  v.  Pajlhsb.  608 

statement   of   Facts. 

*•      — — — -  „, 

ner,  and  that  at  beat  it  was  but  secondary  evidence^  and  that 
there  had  been  no  testimony  to  lay  the  foundation  for  the 
introduction  of  this  secondary  evidence,  as  the  loss  or  destruc- 
tion of  the  original  instrument  of  which  the  entry  in  Book 
"A*^  was  a  mere  memorandum,  had  not  been  shown.  They 
also  objected  further  that  the  entry  in  Book  **  A  "  was  a  mere 
memorandum,  and  not  a  full  history  of  the  proceedings,  and 
was  only  indicative  that  there  was  some  other  instrument  which 
had  to  be  executed. and  delivered,  and  which  was  primary  evi- 
dence in  the  case.  The  Court  overruled  the  objections,  and 
defendants,  by  their  attorneys,  excepted.    * 

After  the  testimony  was  closed,  the  defendants  moved  a 
series  of  instructions  to  the  jury,  some  of  which  were  given 
and  others  refused.    Those  refused  were  as  follows: 

*^  Ist  The  Alcalde  was  not  the  proprietor  of  the  municipal 
lands,  and  could  only  grant  lots,  or  portions  thereof,  by  virtue 
of  power  derived  from  the  laws  and  r^ulations  on  the  sub- 
ject; the  exercise  of  that  power  was  limited  and  restricted  by 
certain  conditions  which  he  had  no  authority  to  waive  or 
dispense  with;  if  he  undertook  to  grant  the  lot  without  the 
payment  of  the  municipal  fee,  his  act  was  void;  so  of  a  grant 
made  to  a  person  legally  incapable  of  performing  the  conditions. 

^^2d.  Infants  were  incapable  of  binding  themselvea  to  per- 
form the  conditions  upon  which  grants  of  municipal  lands  were 
made  by  Alcaldes;  and  were  therefore  incapable  of  receiving 
grants.  . 

"  3d.  In  case  of  a  grant  under  a  power,  the  regularity  of 
the  whole  proceedings  is  to  be  made  out  as  a  part  of  the 
purchaser's  title;  if  irregular,  the  grantee  takes  nothing  by  it. 
In  granting  lots  of  pueblo  land,  the  Alcalde  acted  under  a 
mere  power;  and  the  payment  of  the  municipal  fee  was  an  in- 
dispensable prerequisite  to  the  exercise  of  such  power.  Unless, 
therefore,  yon  find  from  the  evidence  that  the  fee  of  twenty- 
five  dollars  was  paid  for  the  one  hundred  vara  lot  in  question, 
the  alleged  grant  was  void  for  want  of  pcwer^  and  your  veirdiot 
should  be  for  defendants.'' 
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To  the  refusal  of  the  Court  to  give  the  foregoing  instruc- 
tions exception  was  taken. 

In  addition  to  the  instructions  ^ven  at  the  request  of  the 
defendants^  the  Court  also  of  its  own  motion  further  instructed 
the  jury  as  follows : 

"If  you  find  from  the  proofs  that  George  Hyde,  oo  the 
19th  day  of  Jnly,  1847,  was  the  Acting  Alcalde  of  lie  Town 
of  Yerha  Buena,  now  City  of  San  Francisco,  and  that  in  his 
official  capacity  as  such  Alcalde,  he  made  a  grant  to  the 
plaintiflF  of  the  lot  in  question,  and  evidenced  said  grant  by 
entering,  recording,  and  certifying  the  same  over  his  goiuine 
signature,  as  such  Alcalde,  in  a  book  of  entries  and  records  of 
to\ni  grants,  officially  kept  at  the  time  in  the  Alcalde's  ofSce 
for  that  purpose,  you  may  not  only  presume  a  previous  appli- 
cation by  the  plaintiff  or  some  one  for  him  for  such  grant,  but 
in  addition  you  may  presume  the  same  was  made  and  duly 
delivered,  unless  the  evidence  satisfies  you  to  the  contrair. 
In  case  of  such  making  and  delivery  the  plaintiff  will  be  en- 
titled to  recover.  But  if  you  do  not  find  the  making  and 
delivery  of  such  grant  in  the  manner  before  stated,  then  your 
verdict  will  be  for  the  defendanta.'' 

To  this  charge,  except  what  is  contained  in  the  last  two 
sentences,  the  defendants,  by  their  attorneys,  also  ezoepted. 

The  plaintiff  had  judgment,  and  the  defendants  appealed 
from  the  judgment  and  from  an  order  denying  a  new  trial 

B.  TF.  F.  Sloan,  for  Appellants^  argued  that  the  charge 
presupposed  the  making  and  delivery  of  a  grant  as  distinct 
from  the  entry  in  Book  ^^  A,"  and  to  that  extent  was  free  from 
error;  yet  it  was  to  the  same  extent  in  conflict  with  the  plu- 
vious ruling  of  the  Court  in  allowing  the  entry  to  be  read  in 
evidence  without  any  proof  of  thd  loss  of  the  siqpposed  grant; 
and  that  nothing  could  justify  the  ruling  of  the  Court  in  ad- 
mitting the  entry  in  Book  ^^  A,''  except  the  assumption  that 
it  was  itself  the  grant,  and  transmitted  the  title  from  the 
pueblo  to  the  respondent     He  also  argued  that  the  diarge 
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advanced  an  erroneous  view  touching  the  powers  of  the 
Alcalde,  as  that  officer  was  not  the  proprietor  of  pueblo 
lands,  and  that  in  granting  lots  he  exercised  delegated  p^wer 
only,  and  could  not  dispense  with  any  condition  imposed  by 
law,  and  could  not  make  a  valid  grant  without  the  payment 
of  the  municipal  fee  or  tax;  and  cited  The  State  v.  Lawson, 
14  Ark.  121 ;  DicJcerson  v.  Oilleland,  1  Cow.  498 ;  The  United 
States  V.  Boyd,  6  How.,  U.  S.  49 ;  Bixler  v.  Baker,  4  Binn. 
219;  Jackson  v.  Shepard,  t  Cow.  90;  Stead's  Executors  v* 
Course,  4  Cranch,  413;  Parker  v.  Rulers. Lessee,  9  Cranoh,  67; 
and  HaH  v.  Burnett,  15  CaL  584. 

8.  0.  Houghton,  for  Bespondent,  argued  that  the  regulations 
known  as  the  "Plan  of  Pitic,"  promulgated  on  the  14th  of 
November,  1789,  by  the  King  of  Spain,  required  Alcaldes  to 
keep  a  book  of  grants,  the  entries  in  which,  by  virtue  of  these 
regulations,  became  an  official  record  and  authentic  public 
instruments,  and  that  the  person  who  presented  an  authentic 
public  instrument  was  not  obliged  to  prove  the  instniment, 
but  the  person  who  alleged  it  to  be  false  must  prove  his  alle- 
gations,  and  that  in  that  respect  public  instruments  differed 
from  private  conveyances,  the  genuineness  of  which  must  be 
proved  by  the  person  offering  them  in  evidence;  and  cited 
Escrichfl^  Title  Instrumento  Publico,  §  11;  Gregory  v.  Mc- 
Phersan,  13  CaL  673 ;  Patterson  v.  Winn,  6  Peters,  234.  He 
also  argued  that  the  record  of  a  grant  by  the  Government, 
signed  by  the  proper  officer,  was  original  evidence,  and  was 
entitled  to  full  credit,  proof  having  been  made  that  it  was 
produced  from  the  proper  official  custody,  and  that  such 
record  did  not  certainly  occupy  an  inferior  grade  as  evidence 
to  an  exemplification;  and  referred  particularly  to  the  argu- 
ment of  Mr.  Wilde,  in  Patterson  v.  Winn,  5  Pet.  238 ;  and 
that  the  entry  in  Book  ^^A"  was  not  a  copy  in  any  sense, 
and  if  not  the  original,  was  at  least  a  d;uplicate  Gifn^)ii\l.^ ;  H« 
also  argued  that  under  the  Spanish  laws  no  delivery  of  the 
grani  was  neeesaa^,  and  that  the  question  of  delivery  never 
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had  any  application  to  grants  of  land  made  by  the  Govern- 
ment; and  cited  Mcurbury  v.  Madison,  1  Cranch,  137;  Lott  ▼. 
ProuShomme,  3  Rob.  La,  293;  and  8  Cranch,  246.  He  fur- 
ther argued  that  the  Alcalde,  being  clothed  with  power  to 
dispose  of  the  lot,  and  having  in  making  the  grant,  acted  in 
an  official  capacity,  was  presumed  to  have  acted  within  the 
sphere  of  his  duties,  and  that  the  grant  was  prima  facie  evi- 
dence that  all  the  prerequisites  of  the  law  in  relation  to 
municipal  fees,  etc.,  had  been  complied  with;  and  cited 
Sirother  v.  Lucas,  12  Pet  437 ;  and  9  Cranch,  102. 

John  W,  DwineUe,  also  for  Beepondent.  By  the  original 
Spanish  law  authorizing  grahta  of  pueblo  lands,  the  entry  of 
the  grant  made  in  the  official  book  kept  in  the  archives  of  the 
pueblo  constituted  the  original  grant,  and  any  paper  delivered 
on  that  occasion  to  the  grantee,  constituted  only  secondarv 
evidence.  The  original  law  under  which  the  distribution  <rf 
pueblo  lands  was  made  by  Alcaldes,  Ayuntamientos,  and  Jus- 
tices of  the  Peace,  under  the  Spanish  and  Mexican  dominion, 
was  that  established  by  the  celebrated  "Plan  of  Pitia'* 
(Respecting  this  plan,  see  Hart  v,  Burnett,  15  Oal.  580 ;  Dwi- 
nelle's  Colonial  History  of  San  Francisco,  Sees.  40-43;  and 
the  Plan  itself,  in  the  Addenda  to  that  History,  page  11,  No. 
VII.)  It  was  the  original  proceeding  entered  in  Book  "A" 
which  conveyed  the  title  to  the  grantee,  and  the  paper  deliv- 
ered to  him  was  not  an  original  grant,  but  only  a  certificate 
that  a  grant  had  been  made.  Whether  the  original  Spanish 
law  by  which  the  original  grant  was  made  in  the  book  kept 
in  the. archives  had  been  changed  or  not,  was  a  question  for 
the  jury,  and  was  properly  left  to  the  jury  in  this  casa  The 
written  law  having  been  shown  to  exist,  and  no  written  abro- 
gation  or  change  of  that  law  being  shown,  the  Judge  was 
bound  as  of  course  to  receive  Hie  original  record  made  by  the 
Alcalde  in  his  '^archived  book''  and  signed  by  him,  as  an 
original  grant,  and  permit  it  to  go  to  the  jtury.  The  Judge, 
therefore,  decided  rightly  in  i«f asiiig  1»  strike  o«t  tbe  reeoid 
of  the  grant  in  Book  ''  A,"  or  to  nonsuit  the  plaintiff.     (See 


Jan.,  1867.]  Downeb  v.  Paxmeb.  507 

Argument  for  Appellant!. 

Escriche  Derecho  Espanol,  28-34 ;  Ton  Smith  v.  Hwiiingdoin, 
1  Cal.  64;  Panaud  v.  Jones,  1  Cal.  500;  Tevis  v.  Peters,  10 
OeL  4/77;.  J.(2eiiM  y*  Nonris,  23  How.  U.  S.  353.)  An  infant 
is  not  botind  by  hid  oontracU^  but  be  may  stilHulfiU  them^  and 
thns  deme^all  poaaible  betiefit  from  their  performance.  ,  But' 
an  onerous  condition  in  a  grant  of  municipal  lands  is  at  niost 
only  a  oonditionr. subsequent'  Probably,  in  view  of  the. evi- 
dence in  this  case^  even  the  non>perf ormance  of  the  ccHiditionB 
subsequent  would  only  subject  tiie  land  to  be  forfeited;  but 
the  discussion  of  tdbat  point  does  not  enter  into  this  casek  The 
'^  Plan  of  Pitie/'  cited,  iif  supra,  provides  that  a  lot  shall  be 
given  to  each  \^  settler/'  tvitbout  any  restriction  as  to  infants. 
Will  it  be  pretended  that  an  infwt  orphan  boy,  who  is  a 
possible  man,  is  not  a  setder,  within  the  scope  of  this  plan? 
The  payment  of  the  municipal  fee  was  not  a  prerequisite,  to 
the  vesting  of  title,  as  the  imposition  of  this  tax  was  a  plan  of 
ways  and  means  to  raise  municipal  funds,  and  probably  like 
the  fine  formerly  levied  under  the  English  law  upon  the  aliena- 
tion of  land,  constituting  neither  a  condition  precedent  nor 
subsequent. 

8.  M.  WUsonjf  for  Appellants,  in.  reply.  The  ooonsel  for 
re^Kmdent  have  overlooked  the  Acts  of  the  Mexican  Congress 
of  1824,  and  the  regulations  of  1828,  which  abrogated  the 
*^  Plan  of  Pitic,''  and  introduced  a  new  scheme  and  plan,  and 
ever  since  their  adoption,  ^U  grants  have  been  made  under 
them:  (17.  8.  v.  YalUjo,  1  Black.  541;  and  U.  8.  v.  Worh- 
man,  1  Wall.  76Sk)  Pueblo  grants  are  as  much  a  part  of  the 
oolonization  scheme  as- grants  of.ranchos,  and  the  policy  and 
mode  of  action  indicated  in  and  deduoible  from  those  laws  are 
to  be  regarded  as  weU  in  determining  questions  on  pueblo  or 
Alcalde  grante,  as  grants  of  >  ranches.  (17.  8.  v.  Larhin,  18 
How.  U.  S.  563;  Hart^.  Burnett,  16  Cal.  549.)  That  the 
entry  in  Book  "  A  *'  was  only  secondary,  and  not  primary  evi- 
dence, is  settled  in  Bice  v.  Cunningham,  29  Cal.  492.  George 
Donner,  beiB^  in  infant,  was  incapable  of  taking  and  holding 
the  lot  The  grant  was  a  contract,  and  the  grantee  made  peom^ 
ises  himself.     An  infant  eonid  not  bind  Jiimiwl^- 
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'  L  Whether  the  fint  exoeplion  was  veil  talcea  or  not 
depends  upon  die  rank  as  evidence  assigned  by  the  Meziean 
law,'  which  was  then  in  force,  to  the  entry  in  '^  Book  A  of 
Original  Grants/' 

'  By  the  instructions  approved  by  the  'King  of  Spain,  and 
made  for  the  purpose  of  establishing  the  Town  of  Pitic,  in  the 
Province  of  6onora,  and  directed  to  be  adopted  and  followed 
in '  establidiing  other  new  settlem^tts,  promn^ted  on  the 
14th  of  November,  1789,  a  record  of  the  proceedings  of  the 
public  functionaries  authorized  to  make  grants  of  town  lots  to 
settlers  was  required  to  be  kept  and  preserved  in  the  archives 
of  the  settlement  Of  these  instructions  the  seventeenth  see- 
tion  is  to  the  following  effect: 

^*  Seotion  17.  The  Commissioner  in  whose  charge  shall  be 
the  new  settlement  and  the  distribution  of  lands  and  toum 
lots,  shall  make  a  book  or  register  in  which  shall  appear  the 
original  proceedings  (las  dUigencias  originales)  that  were  taken, 
which  book  shall  be  kept  in  the  archives  of  llie  Ayuntamiento 
of  the  new  settlement;  and  an  attestation  or  certificate  of 
these  proceedings  shall  be  given  to  each  settler,  which  shall 
explain  with  brevity,  distinctness  and  deamess  the  extent  and 
boundaries  of  the  building  lots  and  sowing  lots  which  he  may 
have  assigned  to  them  respectively;  which  instrument  shall 
serve  them  as  written  evidence  of  proprietorship  for  them- 
selves, their  children  and  descendants,  warning  them  that  for 
this  purpose  they  shall  keep  it,  and  that  if  they  were  to  lose 
it  by  some  unintentional  accident  they  may  have  recourse  to 
the  Commissioner  or  to  the  Ayuntamiento  to  give  them  another 
like  copy  of  the  proceedings,  whidi  for  this  purpose  shall  re- 
main archived.'' —  (Dwinelle's  Colonial  History  of  San  Fran- 
cisco—  Addenda,  p.  11.) 

In  view  of  this  language  there  can  be  no  dbnbt  as  to  tiie 
mode  in  which  grants  of  town  lota  were  to  bo  made.    The 
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entire  proceedings  wete  to  he  first  entered  in  the!  official  book 
required  to  be  kept  for  that  purpose,  signed  and  attested  in 
due  form  by  the  proper  officer.  A  copy  or  summary  statement 
of  the  proceedings  as  contained  in  the  official  book,  also  duly 
signed  and  attested  by  the  proper  officer^  was  then  to  be  given 
to  the  grantee  as  evidence  of  his  titl6|  and  in  the  event  of  its 
loss  the  officer  in  whose  official  custody  the  book  might  be  at 
the  time  was  authorized  and  required  to  give  him  ''  another  like 
copy  "  of  the  original  proceedings. 

The  record  so  kept  became  an  official  and  public  record  of 
the  transactions  of  the  Alcaldes  in  the  matter  of  granting  town 
lots,  and,  as  such,  primary  evidence  of  the  acts  there  recited 
under  any  system  of  law  -with  which  we  are  acquainted. 
Entries  in  such  a  book,  if  made  in  confonnity  with  tiie  r^n- 
lations  of  the  14th  of  November,  1789,  became,  under  the 
Mexican  law,  what  is  denominated  an  authentic  instrument; 
that  is  to  say,  an  instrument  which  proves  itself,  and,  under 
the  common  law,  an  official  record.  Under  both  systems  such 
entries  have  always  been  esteemed  the  highest  and  most  satift- 
factory  evidence  of  the  facts  which  they  recite,  because  they 
are  made  by  the  direction  of  the  law  and  are  of  public  concern^ 
and  because  th^  are  made  under  the  sanction  of  an  oath,  or, 
at  least,  of  official  duty,  and  made  at  or  about  the  time  the 
acts  which  they  recite  transpired.  They  are  retained  in  the 
custody  of  the  functionary  or  department  by  which  they  are 
required  to  be  kept,  and  are  so  retained  for  the  express  pur- 
pose of  making  them  permanent  and  primary  evidence  of  the 
transactions  of  the  Government  (1  Oreenl.  on  Ev.,  Sec  483 
et  sequens.)  Such  a  record  can  under  no  circumstances  be 
called  secondary  or  subordinate  evidence,  for  there  is  and  can 
be,  from  the  very  nature  of  the  case,  no  higher  evidence  ,of  the 
facts  which  it  recites.  "  Book  A  of  Original  Grants,"  if  kept 
in  conformity  with  law,  is  not,  as  evidence,  subordinate  to  the 
paper  which  was  given  to  the  grantee.  The  most  that  can 
be  claimed  for  the  latter  is  an  equality  of  rank,  because  it, 
too,  bears  the  official  stamp.  If,  however,  any  distinction  can 
be  drawn  between  them  on  the  score  of  rank,  the  higher  degi-ee 
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must  be  accorded  to  the  record^  because  it  contains  the  first  and 
more  formal  and  complete  instrument,  denominated  in  Mexi- 
can law  the  ^^  Matrix/'  so  called  because  it  is  the  original  from 
which  copies  may  be  drawn. 

This  question  arose  in  the  case  of  Qregory  v.  MePherson,  18 
Cal.  570.  It-  is  true  that  it  arose  in  relation  to  a  grant  made 
by  the  Governor,  but  "^e  apprehend,  for  the  reasons  already 
suggested,  that  no  distinction  can  be  made  between  grants  of 
that  character  and  those  made  by  Alcaldes.  On  the  score  of 
being  official  or  authentic  documents,  which  is  the  ground 
of  their  admission  as  evidence,  they  stand  on  a  level.  In  that 
case  a  certified  copy  of  the  grant  signed  by  the  Grovemor  and 
coimtersigned  by  the  Secretary  of  State,  annexed  to  and  form- 
ing a  part  of  the  expedienie,  in  the  archives  of  the  Govern- 
ment, was  offered  in  evidence,  and  one  question  was,  whether 
the  copy  in  the  archives  of  the  government  was  to  be  r^arded 
,  as  primary  or  secondary  evidence.  Upon  this  question  the 
Court  said:  "We  are  at  a  loss  to  know  upon  what  ground 
such  a  document  can  be  denied  the  weight  of  original  evi- 
dence. It  was  made  and  signed  and  authenticated  as  a  record 
hj  public  officers  in  the  discharge  of  public  duties.  The 
jpapers  were  retained  in  the  custody  of  appropriate  public 
oteoers,  for  "tie  purpose  of  proof  —  and  the  highest  and  most 
4ut}jeiitic  proof  —  of  their  own  action.  The  docunients  receiTC 
the  stamp  —  and  the  most  satisfactory  stamps — of  official  au- 
thenticity. The  signatures  are  made  on  it  as  on  the  paper  sent 
out  by  the  department.  We  cannot  see  why  such  papers 
should  be  called  copies,  or  why,  in  the  scale  of  proofs,  they 
should  stand  in  any  subordinate  relation  to  the  paper  handed 
to  the  grantee.  'K  not  counterparts  or  duplicates  it  would 
seem  that  the  original  paper  is  the  record  retained  by  the 
department  aa  a  part  of  its  permanent  records.^' 

In  Downer  v.  Smith,  24  CaL  114,  a  book'  entitled  "Book 
No.  3,"  being  the  official  rteord  of  grants  made  by  the 
Alcaldes  of  the  Pueblo  de  San  JTose  de  Guadalupe  was  offered 
in  evidence  under  the  same  circumstances  and  for  the  same 
purpose  for  which  "  Book  A  of  Original  Grants  '*  was  offered 
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in  this  caB6y  and  -we  held  that  it  was  a  book  of  original  grants 
and  therefore  entitled  to  admission  as  evidence  upon  that 
ground,  as  well  as  upon  the  further  ground  that  it  was  declared 
to  be  competent  evidence  under  the  provisions  of  an  Act  to 
legalize , certain  records  in  the  Recorder's  Office  of  the  County 
of  Santi  Clara,  of  which  "  Book  ISTo,  S  "  was  one. 

That  such  is  the  rule  does  not  seem  to  l>e  seriously  contested 
by  counsel  for  appellants,  but  it  is  claimed  that  the  official 
character  of  "Book  A  of  Original  Grants"  is  successfully 
impeached  by  the  testimony  in  th^  case  in  relation  to  the 
manner  in  which  it  was  kept. 

We  agree  with  counsel  that  the  testimony  shows  that  the 
book  was  not  kept  in  all  respects  strictly  according  to  the 
regulations  of  t]ie  14th  of  Ifovember,  1789.  The  reason  why 
it  was  not  is  doubtless  owing  to  the  fact  that  the  Alcaldes  by 
whom  it  was  kept^  being  citizens  of  the  United  States,  were 
ignorant  of  the  mode  in  which  it  was  directed  to  be  kept 
under  the  Mexican  domination.  Hence,  guided  by  their 
knowl.edge  of  our  system  of  private  .conveyancing  and  regis- 
tration, they  regarded  the  book  as  standing  in  the  same 
relation  to  the  paper  delivered  to  the  grantee  in  which  the 
Eegister  of  Deeds  in  the  office  of  a  County  Eecorder  stands  to 
the  conveyance  therein  recorded.  They  did  not  therefore  in 
all  cases  enter  the  entire  proceedings  in  the  book  and  authen- 
ticate thorn  .in  .the  manner  intended  by  the  regulations  of  1789, 
but  the  first  or  original  proceedings^  so.  to  speak,  were  delivered 
to  the  grantee  and  a  copy  or  brief  summary  thereof  entered 
in  the  book.  • 

In  view  of  thi^  change,  bow  stands  the  case?  Does  it 
follow,  as  contended  by  <jounsel  for  appellants,  that  the  record 
of  the  Alcalde  has  become  merely  secondary  evidence?  Upon 
what  principle  can  suoh  a  result  be  affirmed?  It  can  only  be 
upon  the  ground  that  it  thereby-  ceased  to  be  an  official  record 
of  the  transactions  which  it  commemorates.  But  in  that  case, 
unfortunately  for  the  argument,  it  does  not  become  secondary 
evidence;  on  the  contrary,  in  its  fall  it  does  not  lodge  at  that 
poiat,  but  drops  en^rely  out  of  sight.    It  ceases  to  be  of  any 
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value  whatever  as  evidence,-  and  can  only  serve  as  a  memoraD- 
dum  to  refresh  the  memory  of  the  Alcalde  or  his  CleriL  The 
question,  then,  is  —  Is  Book  A  to  be  regarded  as  an  official 
record,  notwithstanding  the  innovations  of  the  American  Al- 
caldes? If  it  is,  the  consequence  necessarily  follows  that  it 
is  primary  evidence,  as  we  have  already  seen,  simply  because 
it  is  an  official  record. 

As  a  matter,  of  fact,  aside  from  any  rule  of  law,  Book  A  is 
the  record,  and  the  oply  record,  which  was  kept  by  the 
Alcaldes  of  San  Francisco  after  the  acquiation  of  the  countir 
by  the  United  States.  It  is  in  that  sense  the  foundation  of  i 
vast  number  of  titles,  and  is  of  vast  importance  as  evidence, 
if  it  can  be  regarded  as  evidence  at  all.  Under  such  circum- 
stances it  ought  not  to  be  discarded  as  unofficial,  and  therefore 
worthless  as  evidence,  except  for  the  most  cogent  reasons. 

Wherever  Book  A,  ais  it  sometimes  does^  contains  a  full 
copy  of  the  paper  which  was  delivered  to  the  grantee,  with 
the  genuine  signature  of  the  Alcalde  appended,  there  can  be 
no  good  reason  for  holding  that  it  has  not  been  kept  so  f&r 
substantially  in  the  manner  required  by  the  regulations  of 
1789.  The  mere  fact  that  the  entry  may  have  been  made 
after  instead  of  before  the  paper  which  was  delivered  to  the 
grantee  would  not  vitiate  the  record  as  evidence,  for  the  fact 
is  an  immaterial  one,  and  performs  no  part  in  establishing  the 
legal  character  of  the  entry.  It  is  the  fact  that  the  entry  is 
there,  over  the  signature  of  the  proper  officer,  upon  which 
the  authenticity  of  the  entry  depends  under  the  regulation? 
of  1789.  Wherever,  therefore,  the  entry  is  of  the  character 
under  consideration  we  think  it  is  official  within  the  intent  and 
meaning  of  Jthose  regulations,  and  therefore  primary  evidence 
of  the  grant  which  it  recites. 

Book  A  contains  another  class  of  entries,  which  do  not 
contain  a  full  statement  of  all  the  proceedings,  but  a  sum- 
mary of  them  sufficient  to  show  that  an  application  for  i 
grant  was  made,  and  a  grant  made,  and  are  made  over  tie 
genuine  signature  of  the.  Alcalde.  The  entry  in  this  case 
belongs  to  this  class.     It  is  attested  by  the  genuine  sifi:nataie 
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of  the  A^lcalde,  and,  so  far  as  it  goes,  is  therefore  authenti- 
cated in  the  mode  prescribed  by  the  regulations  of  1789. 
Shall  it  be  denied  the  character  of  an  officiiil  entry  merely 
because  it  is  not  so  full  as  it  might  have  been  —  especially  in 
view  of  the  importance  of  it  and  the  peculiar  circumstances 
through  which  it  falls  short  of  what  it  ought  to  have  been  — 
and  the  further  fact  that  it  is  unaccompanied  1>y  any  suspicion 
of  fraud?  We  think  not  We  think  that  Buch  entries  sub- 
stantially accomplish  the  object  of  the  regulations  of  1789, 
in  requiring  a  record  book  to  be  kept,  and  that  they  ought  to 
be  upheld  by  the  Courts  as  official  entries  within  the  spirt  of 
those  regulations,  and  therefore  primary  evidence  of  the 
grants  to  which  they  refer. 

Some  stress  is  placed  by  counsel  for  appellants  upon  the 
fact  that  there  is  no  proof,  as  they  claim,  of  a  delivery  of  the 
grant  as  alleged  in,  the  complain^  and  we  deem  it  proper  to 
say  what  we  have  to  say  upon  that  subject  in  this  connection. 

We  hold  that  the  grant  in  this  case  was  made  in  a  manner 
not  fatally  repugnant  to  the  regulations  of  1789.  Under 
those  r^ulations  there  could  be  no  delivery  of  the  grant  as 
entered  in  Book  A.  The  only  thing  to  be  delivered  was  a 
copy,  or  if  you  please,  an  alias  original,  which  was  not  priven 
to  the  grantee  in  the  sense  in  which  we  speak  of  the  delivery 
of  a  private  conveyance.  It  was  not  delivered  to  him  because 
its  delivery  was  necessary  in  order  to  give  effect  to  the  grant 
and  vest  in  him  the  title  to  the  lot  It  was  given  to  him 
merely'  in  testimony  of  his  right  under  the  grant.  We  do  not 
understand  that  the  doctrine  of  delivery  as  applied  by  us  to 
private  conveyances  has  any  application  to  grants  made  by 
the  Government,  either  under  the  Mexican  system  or  our  own. 
We  so  intimated  in  Downer  v:  Smith,  supra.  We  understand 
that  the  title  under  the  grant  vests  the  moment  it  has  received 
the  st^mp  of  the  last  act  required. to  completely  authenticate 
the  instrument,  and  that  a  delivery  is  not  necessary.  {Mar- 
hury  V.  Madison,  1  Cranch,,  137;  Lott  v.  Provdhomme,  3  Rob. 
la.  R.  203 ;  Lavergne's  Heirs  v.  Elkins*  Heirs,  17  La.  R.  226.) 

vbi:  xxxii— ss 
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Suppoee  from  any  cause,  after  the  entry  in  proper  form  of 
the  proceedings  in  the  book  kept  by  the  Alcalde^  he  should  fail 
to  deliver  the  paper  to  which  the  grantee  is  entitled  under  the 
regulations  of  1789,  oould  it  be  claimed  with  any  show  of 
reason  that  thereby  ihe  grant  was  defeated  or  made  inoperatiTe 
of  void  i  We  think  not  If  not,  it  follows  that  no  deliveiy  of 
such  a  paper  need  be  shown. 

In  Lott  V.  Provdhommej  supra,  a  patent  was  issued  by  the 
General  Land  Office  and  sent  to  the  Eegister  of  the  Land  Office 
in  Louisiana.  ,  Subsequently  the  Commissioner  of  the  General 
Land  Office  directed  the  Register  not  to  deliver  the  patent,  and 
it  was  accordingly  withheld.  Nevertheless,  the  patentee  brought 
ejectment  upon  it,  and  on  the  foregoing  state  of  facts  the  Su- 
preme Court  of  Louisiana  (Mr.  Justice  BuUar)  said:  "Even 
admitting  the  right  of  the  Commissioner  of  the  General  Land 
Office  to  cancel  an  entry  aiid  sale  of  public  lands  before  the 
issuing  of  the  patent,  yet  the  moment  the  patent  has  passe^i 
the  great  seal  it  is  beyond  the  power  of  the  officers  of  the  Go*-- 
ernment.  It  is  true  the  instrument  in  this  case  has  been  with- 
held, but  w^  conceive  that  mere  possession  of  the  parchment 
does  not  affect  the  right  of  the  patentee."  So  it  was  held  that 
a  delivery  of  the  patent  was  not  necessary  in  order  to  vest  the 
title  in  the  patentee. 

To  the  like  effect  is  the  case  of  Lavergne*8  Heirs  v.  EVAns 
Heirs,  supra.  In  proof  of  title  the  plaintiffs  produced  the  boob 
of  Spanish  grants  from  the  Land  Office  in  New  Orleans,  in 
whioli  was  recorded  a  grant  to  their  ancestors  by  the  Governor 
of  Louisiana.  The  grant  was,  unsigned,  yet  the  Court  held  it 
to  be  sufficient  evidence  of  title  in  the  plaintiffs.  The  cases  of 
Enfield  v.  Permii,  8  N.  H.  512,  and  the  Proprietors  of  Enfield 
V.  Day,  1  K  H.  620,  are  also  to  the  like  effect. 

The  claim  of  the  appellants  that  the  points  which  we  have 
thus  far  considered  have  been  determined  in  their  favor  in  Bic 
V.  Cunningham,  29  Cal.  492,  is  without  any  substantial  founda- 
tion. In  that  case  the  foregoing  points  were  neither  made 
nor  argued.  There  is  a  marked,  difference  between  this  case 
and  that     The  entry  of  the  Kittleman  grant  in  Book  A  was 
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not  signed  by  the  Alcalde  in  his  own  handwritings  but  in  the 
handwriting  of  Dunleavy,  his  derk^  and  therefore  not  attested 
according  to  the  instructiona  of  1789.  For  this  reason,  or 
some  other,  couxisel  for  the  plaintiff  elected  to  treat  the  entry 
as  only  secondary  eridence.  To  this  view  counsel  on  the 
other  side  could  have  no  objection.  Accordingly  a  foundation 
was  laid  for  its  introduction  as  secondary  evidence,  and  it  was 
offered  as  such.  Under  these  eireiunstances  it  became  a  mat- 
ter of  no  moment  whether  it  came  in  as  primary  or  secondary. 
Over  that  question  there  was  no  contest.  Upon  that  branch 
of  the  ease  the  controvert  waa  confined  to  the  question 
whether  the  plaintiff  was  bound  to  exhibit  the  entry  to  the 
jury  as  it  appeared  in  the  book.  The  entry  had  been  cancelled 
by  lines  drawn  across  the  body  of  the  entry  and  the  words 
**  not  taken  "  written  in  the  margin.  Counsel  for  the  plaintiff 
claimed  that  they  were  entitled  to  use  the  entry  without  the 
marks  and  words  of  cancellation,  alleging  that  they  had  been 
put  there  in  fraud  of  the  plaintiff's  rights,  while  the  contrary 
was  contended  for  by  the  other  side.  It  was  therefore  entirely 
unnecessary  for  the  purposes  of  the  case  that  we  should  adopt 
a  different  theory.  .  The  real  points  of  controversy  could  be 
settled  upon  the  theory  adopted  by  counsel,  as  well  as  upon 
any  other*  So  we  followed  the  lead  of  ooimsel  and  assumed 
for. the  purposes  of  our  opinion^  as  they  had  for  the  purposes 
of  the  trial,  that  th^  entry  in  Book  A  was  only  secondary  evi- 
denoe  of  the  grant  upon  which  the  plaintiff  relied  for  a  recov- 
ery. The  only  ground  for  saying  that  the  case  is  in  point  is 
as  here  represented — a  mere  inference  that  so  and  so  is  the 
ease  because  it  is  so  assumed  for  the  sake  of  the  argument. 
Neither  Courts  nojr  counsel  are  bound  by  conditions  which 
are  m^ely  assumed  curgueTido.  To  have  gone  outside  of  the 
case  as  presented  by  counsel  and  discuss  a  point  not  at  all 
necessary  tp  the  purpose  would  have  been  to  erect  a  windmill 
merely  for  the  pleasure  of  running  a  tilt  against  it ;  for  nothing 
•could  have  be^i  said  ^;ipon  the  question  which  would  not  have 
been  strictly  obiter, 

IL  The   only   points    made   upon   the    exceptions   to   the 
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instructiona  of  the  Court,  not  in  effect  already  noticed,  relate 
to  the  municipal  tax  and  the  infancy  of  the  plaintiff  at  the 
time  the  grant  was  made. 

(a)  it  has  never  been  held,  so  far  as  we  are  advised,  that  d>e 
payment  of  the  municipal  tax  by  the  grantee  was  a  oonditum 
precedent  to  the  exercise  of  the  granting  power.  No  such 
condition  is  imposed  by  the  regulations  of  1789,  nor  by  any 
other  to  which  our  attention  has  been  called.  The  grant  was 
intended  to  be  a  gift,  and  not  a  sale,  made  for  the  pnrpoae  of 
encouraging  new  settlementis.  The  money  paid  by  the  gran- 
tee was  a  tax  or  fee  and  not  a  price  for  the  lot  The  power 
was  long  exercised,  so  far  as  we  are  advised,  before  the  tax 
was  imposed,  and  when  it  was  imposed  we  do  not  understand 
that  it  was  intended  to  restrict  in  any  senae  the  granting 
power  as  it  had  previously  existed,  but  merely  to  authorize 
the  Ayuntamientos  to  make  a  charge  for  the  grant  in  the 
nature  of  a  fee  or  tax,  for  the  purpose  of  municipal  revenue, 
not  differing  in  any  respect  from  other  municipal  fees  or  taxes. 
The  tax  was  not  heard  of  until  nearly  half  a  century  after  the 
Plan  of  Pitic  was  promulgated.  It  is  first  mentioned  in  the 
decree  of  Governor  Figueroa  of  the  6th  of  August,  1884, 
(Dwinelle's  Colonial  History  of  San  Francisco,  Addenda,  p. 
29,)  which  is  entitled  *^A  plan  of  ways  and  means  to  raise 
municipal  funds  for  the  Ayuntanuentos  of  the  Territoiy  of 
Upper  California.''  In  keeping  with  its  tide,  the  decree  pro- 
ceeds to  establish  a  system  of  taxation  and  provides  what  shall 
be  taxed  and  how  much.  The  third  on  the  list  is  '^oanoee- 
sions  for  building  lots,"  and  the  Ayuntamientos  are  instructed 
to  tax  each  concession  a  certain  amount,  according  to  the 
size  of  the  lot  By  the  fourth  item  the  Ayuntamientoe  are 
authorized  to  charge  a  dollar  and  a  half  for  the  use  of  such 
branding  irons  as  may  be  filed  for  registration,  and  collect  the 
same  at  the  time  of  registration.  By  die  sixth  item  they  are 
authorized  to  charge  the  owner  half  a  real  for  each  head  of 
cattle  or  sheep  and  two  reals  for  eaeh  hog  or  pig  alau^tered 
for  the  public  supply  or  market     So  on  to  the  end. 

Now,  supposp  thp  officer  whose  business  it  was  to  register 
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the  branding  irons  should  fail  to  collect  the  fee  or  tax,,  would 
the  registry  thereby  become  null  and  void  for  the  tiBes  and 
purposes,  whatever  they  may  have  been,  for  which  it  was 
intended?  Or  suppose  an  owner  of  cattle,  sheep  or  hogs 
should  slaughter-  one  of  thein  for  the  public  supply  or  market 
without  having  first  paid  the  tax,  would  the  steer,  sheep  or 
hog,  if  sold  to  customers,  be  any  the  less  their  meati 

In  many  counties  of  this  State  the  county  officials  are  paid 
salaries  for  their  services,  but  are  required  to  charge  certain 
fees  and  pay  the  same  over  to  the  County  Treasurer  for  the 
use  of  the  Oovemment.  Now  suppose  a  Kecorder  should 
record  a  deed  without  charging  and  collecting  the  fee  therefor, 
would  the  record  thereby  become  as  if  it  were  not,  and  fail 
to  impart  constructive  notice  to  subsequent  purchasers  and 
encumbrancers?  Or  suppose  the  Clerk  should  enter  a  cause 
upon  the  docket  without  having  collected  the  docket  tax  levied 
for  the  purpose  of  paying  in  part  the  Judge's  salary,  would 
the  action  become  no  action  and  the  judgment  void  and  of 
no  account  for  any  purpose?  We  apprehend  not  No  dis- 
tinction can  be  made  between  the  case  in  hand  and  those  re- 
ferred to  in  illustration.  They  stand  upon  the  same  level, 
and  the  payment  of  the  tax  or  fee  for  the  concession  of  a  house 
lot  is  no  more  a  condition  precedent  than  the  payment  of 
either  of  the  others,  and  its  non-payment  did  not  operate  to 
defeat  the  grant. 

That  such  was  the  understanding  of  the  Mexican  officials 
before  the  conquest  of  the  country  by  the  United  States  is 
shown  by  a  reference  to  the  schedule  of  grants  made  by  the 
municipal  authorities  of  San  Francisco  between  the  years 
1835  and  1846,  and  the  accounts  of  Fuller,  Syndic  of  San 
Francisco,  between  the  years  1839  and  1842,  (Dwindle's 
Colonial  History,  Addenda,  p.  75-118,)  where  it  appears  that 
grants  were  made  and  the  tax  collected  afterwards  the  same 
as  in  the  case  of  other  municipal  taxes. 

We  are  satisfied  that  the  payment  of  the  tax  was  a  matter 
of  no  consequence  so  far  as  the  validity  of  the  grant  was  con- 
cerned,, and  that  the  plaintiff  was  not  bound  to  prove  that  it 
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was  paid,  jtior  were  the  defendants  entitled  to  proye  that  it 
was  not 

(b)  The  only  reason  urged  in  support  of  the  propositien 
that  the  plaintiff^  being  an  infant,  could  not  take  under  ^ 
grant,  is  that  it  was  not  the  policy  of  the  Mexican  Gorem- 
ment  to  make  grants  of  town  lots  to  infants,  because  thev 
were  incapable  in  law  of  taking  upon  themselves  the  perform- 
ance of  conditions  subsequent 

We  do  not  deem  it  necessary  at  this  late  day  to  go  into  a 
critical  examination  of  what  the  policy  of  the  Mexican  Got- 
emment  in  this  matter  was^  or  whether  that  policy  would  or 
would  not  have  been  subserved  by  making  grants  of  town  lots 
to  infants.  We  know  that  the  Mexican  nation  did  make 
grants  of  land  to  infants  in  other  cases,  and  we  know  of  no 
positive  prohibition  in  cases  like  the  present  Concede  the 
incapacity  of  infants  to  make  binding  contracts,  it  does  not 
follow  that  they  could  not  or  would  not  perform  them.  They 
might  perform  the  conditions  themselves,  or  others  might 
The  only  consequence  of  a  non-performance  was  a  possible 
forfeiture  of  the  estate.  Even  adults  were  not  bound  to  per- 
form them  in  the  sense  that  they  could  be  made  to  do  so.  It 
was  a  matter  resting  entirely  with  themselves  whether  they 
would  improve  the  lot  of  not  They  might  or  might  not; 
and  so  might  an  infant  If  not,  the  Government  had  it 
remedy  by  denounoement  in  the  latter  case  as  well  as  flie 
former. 

Judgment  and  order  denying  a  new  trial  affirmed. 

Mr.  Justice  Shaftek,  being  disqualified,  did  not  participale. 

Sawyeb,  J.,  concurring  specially: 

I  agree  with  my  associates  in  holding  that  tlie  entry  in 
"Book  A  of  Original  Grants'*  is  primary,  and  not  second- 
arj*^  evidence,  in  the  sense  of  the  rule  relating  to  the  sub- 
ject It  is  not  a  copy,  and  does  not  purport  to  be  a  oopy, 
of  any  act  or  instrument  between  private  parties,  but  is  an 
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official  record  of  the  acts  of  a  public  officer  —  of  hi 
made  by  him  in  the  performance  of  his  ordinary  ] 
It  is  as  clearly  a  record  as  the  book  of  account 
the  direction  of  the  same  officer,  held  to  be  admi 
dence  in  Kyburg  r.  Perkins,  6  Cal.  674.     The 
Alcalde^  in  making  grants,  also  issued  and  del: 
grantee  a  more  formal  instrument,  which  was  re| 
grant,  does  not  affect  the  character  as  original 
official  entries  like  the  one  in  question*     But, 
iiient,  for  the  purposes  of  this  decision,  it  is  not 
hold  —  and  I  am  not  prepared  to  take  the  extreme 
the  entry  in  question  is  tiie  grant,  and  that,  as  si 
thereof  the  title  vested  the  moment  the  entry  ^ 
and  signed  in  the  book,  without  delivery  of  any 
the  grantee,  or  further  act  on  his  part,  or  on  tt 
Alcalde,     If  it  were  necessary  to  so  hold,  1  sh 
pelled  to  dissent. from  the  judgment     It  is  ver; 
mind,  from  an  inspection  of  the  entry  in  quei 
other  entries  in  the  book,  that  it  was  not  kept 
prescribed  by  the  instructions  of  the  King  of  .Spi 
ber  14th,  1789,  usually  known  as  the  "Plan  ( 
clearly  appears  by  the  evidence  in  this  case,  i 
appeared  in  many  other  cases  before  brought  1 
that,  from  the  time  of  the  conquest,  the  Alcaldes 
cisco,  who  were  appointed  under  the  authority  ( 
ment  of  the  United  States,  in  practice,  adopted  i 
system   whieh   very  materially  modified   the  p 
existing,  if  that  practice  was  in  accordance  with 
Pitic/'     This  undoubtedly  resulted  from  the  f 
officers,  and  the  inhabitants  who  immediately  i 
displaced  or  overwhelmed  the  old  population, 
cated  under  an  entirely  different  system,  with  < 
^d  were  wholly  ignorant  of  the  system  of 
which,  system,  in  its  details,  was  not  merely  not 
by  the  newcomers,  but  was  almost  incomprehei 
This  departure  from  the  Mexican  law  was  not  r 
take  of  an  individual,  but  of  a  whole  communi 
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not  confined  to  the  making  of  grants  by  Alcaldes,  but  it 
extended  to  conveyances  and  many  other  transactions.  The 
new  inhabitants  doubtless  followed  the  Mexican  usage,  so  far 
as  they  understood  it,  and  substituted  their  own  ideas  where 
they  did  not.  The  idea  entertained  by  the  Alcaldes  of  San 
Francisco  appointed  subsequent  to  the  conquest,  was,  that, 
not  merely  a  registry  of  the  fact  of  a  grant  having  been 
made,  but  a  delivery  of  a  formal  grant  to  the  grantee,  was 
necessary  to  constitute  a  grant  and  vest  a  title.  They  never 
for  a  moment  supposed  a  grant  took  effect  till  an  actual  deliv- 
ery. And  their  practice  from  the  beginning  was  in  accord- 
ance with  this  idea.  The  practice  for  a  time  was,  when  a 
grant  was  applied  for,  to  make  out  the  grant^  sign  it,  make 
the  entries  upon  the  register,  and  deliver  it  to  the  Syndic  to 
collect  the  fees,  and,  upon  their  payment,  deliver  the  grant 
to  the  grantee.  In  case  the  petitioner  declined  to  take  it,  or 
refused  or  neglected  to  pay  the  fees,  the  grant  was  destroyed, 
and  the  entry  in  "Book  A"  cancelled.  In  the  practice 
adopted  and  pursued  at  San  Francisco  it  was  not  at  any 
period  since  the  conquest  intended  by  the  Alcalde  making  the 
grant,  that  the  grant  should  take  effect  until  the  delivery,  nor 
was  it  supposed  by  them,  or  by  the  parties  applying,  that  it  did 
take  effect,  or  that  the  transaction  was  complete  till  payment 
of  the  fees  and  actual  delivery.  The  proceeding  was  intended 
to  be,  and  was  regarded  by  all  parties,  officers  and  people,  as 
in  fieri,  and  under  the  control  of  the  Alcalde  till  payment  and 
delivery ;  in  other  words,  that  there  was  no  grant  till  the  final 
act  of  delivery.  The  testimony  shows  that  this  was  the  prac- 
tice, and  that  there  axe  numerous  instances  of  the  cancellation 
by  the  Alcaldes  of  the  entries  of  non-delivered  grants,  and  the 
destruction  of  the  instruments  prepared  for  delivery,  which 
had  not  been  paid  for  and  taken  by  the  applicant.  At  times 
the  Alcaldes  would  give  public  notice  that  grants  tlms  pre- 
pared and  entered  must  be  taken  out  and  the  fees  paid  before 
a  designated  day,  or  they  would  be  cancelled,  and  the  cancella- 
tion took  place  in  pursuance  of  these  notices.  There  were 
some  thirty  or  forty  of  these  entries  having  the  signature  of 
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Hyde's  predecessor  —  the  grants  corresponding  tc 
having  been  turned  over  to  Hyde  by  his  prede 
celled  by  him  in  this  manner.  And  all  this  was 
suance  of  the  intuitions  and  practice  of  the  Alci 
understanding  of  the  people,  that  a  grant  vrovJa 
effectual,  or  vest  any.  title  till  a  delivery.  Subs 
of  the  same  lotoi  to  other  parties  w(»re  made  upon 
the  title  still  remained  in  the  pueblo,  and  a  larj 
these  lots  situate  in  the  heart  of  the  City  of  San. 
the  present  value,  doubtless,  of  several  millions  <: 
uow  held  under  such  subsequent  grants.  If  a  tit! 
by  virtue  of  the  entry  and  signature  of  the  Alcii 
perceive  how  it  could  be  diverted  by  a  mere  sv 
cellation  of  the  entry.  To  hold  that  a  title  vestei 
the  entry  was  made  and  signed  in  -^  Book  A 
delivery,  when  audi  a  result  was  not  intendei 
plated  by  the  granting  power,  or  the  parties  int: 
the  practice  adopted,  would  t)e  to  overturn  all 
quent  grants,  and  ^ve  the  property  in  its  presesi 
enhanced  value  resulting  from  twenty  years  imp 
expansion  of  the  city,  to  parties  who  never  themt' 
or  supposed  they  had,  or  were  ever  supposed  by 
to  have  hady  any  title  whatever.  Nothing  short 
law,  clearly  shown  beyond  reas<mable  doubt  to  be 
should  be  permitted  to  work  such  results;  (I 
effect  claimed  for  a  record  of  a  grant  made,  az< 
be  made,  in  strict  aeeordanoa  with  the  ^^  Plan  i 
have  seen  that  this  record,  and  the  practice  ui 
was  made,  were  not  in  accordance  with  that  pla  i 
can  law  yielded  much  more  readily  to  the  fox: 
and  custom  than  the  common  law.  ^^  In  Mes  i 
dence,  as  in  that  of  other  oountriei^  custom 
allowed  not  <Hily  to  control,  limit,*  and  modify  an  i 
general  rules  of  -die  system,  but  enren  to  mUh 
direct  and  palpable  'Contifavention  of  the  positi^ ! 
Jt  u  ibfi  teaching  of  the  boofci  that  castom  x  ^ 
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force  of  law,  not  only  where  there  is  no  law  to  tbe  oontitryp 
but  when  the  effect  of  it  is  to  overturn  the  previous  law  whicfc 
stands  in  opposition  to  it  —  whence  arises  the  maxim  that 
there  may  be  a  custom  without  law,  a  custom  contraiy  to 
law,  and  a  custom  according  to  law.'' — ^Escriche  Derecho  Espa- 
nol,  23.  24:  Escricbe,  Die.  Title  Costumbre;  1  Feb.  Mej. 
65  to  61.  {Von  Schmidt  v.  Huntinfft&n,  1  CaL  64;  Panaud  v. 
Jonpfi,  IK,  488;  Castro  y.  Castro,  6  OaL  160-61;  Tsmis  ▼. 
Pitcher,  10  Cal.  477;  see,  also.  United  States  v.  Frenumt, 
17  How.  557.)  I  think  it  clearly  appears  in  the  case  that 
there  was  a  practice  inaugurated  in  respect  to  Ae  mode 
of  granting  and  postering  grants  of  lots  in  San  Francisco 
different  from  that  contemplated  in  the  "  Plan  of  Pitic  "  as 
early,  at  least,  as  the  adiministration  of  the  first  Alcalde 
appointed  under  the  authority  of  the  United  States,  under 
which  a  grant  was  not  deemed  completed,  so  far  as  to  v^t  a 
title  in  the  grantee,  till  its  delivery;  and  that  tliis  plan  was 
thenc^orward  acted  upon,  and  that  it  has  been  regarded  as 
valid  from  that  day  to  this.  Undoubtedly,  in  point  of  fact, 
all  subsequent  grants  down  to  and  including  the  numerous 
grants  made  in  pursuance  of  auction  sales  under  Alcalde 
Geary  went  upon  this  theory  —  that  is  to  say,  the  entire  real 
estate  of  the  Oity  of  San  Francisco'  held  under  Alcalde  grants, 
except  the  very  few  concessions  made  before  the  conquest,  if 
any  such  exceptions  there  be,  were  granted  under  the  prao- 
tice,  and  under  the  idea,  that  Uie  grant  did  not  take  effect  until 
a  delivery.  At  all  events,  upon  the  case  disclosed  by  the 
record,  we  are  not  authorized  to  say  that  a  valid  costom  to 
this  effect  had  not  so  far  grown  np  as  to  have  the  force  of  law. 
In  Rice  V.  CunningJiam  the  case  was  tried  on  the  theory  that 
a  delivery  was  necessaty  to  constitute  a  grant.  This  was  Ae 
real  question  litigated  in  liie  Court  below,  and  ^e  ^Court  so 
charged  the  jury ;  and  the  charge  in  this  respect  was  not 
questioned  on  appeal.  It  is  tme  that  the  entry  of  the  grant  in 
*'  Book  A,"  in  that  case,  was  made  by  the  Clerk,  as  was  some- 
times the  ease,  and  not  signed  by  the  Alcalde  on  the  record, 
although  his  signature  appeared  to  be  eopied  into  ^e  reoord  bj 
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tte' Clerk  But  this  was  the  only  record  there  was,  and  the 
question  litigated  was  as  to  the  delivery.  I  am  not  aware  that 
it  has  ever  before  been  seriously  contended  that  the  title  vested 
under  Alcalde  grants  in  San  Francisco,  'from  the  moment  the 
entry  in  "Book  A  "  was  made  and  signed  by  the  Alcalde,  and 
before  the  delivery  of  the  formal  grant,  of  which  a  copy,  or 
synopsis,  as  the  case  might  be,  constituted  the  entry.  The 
case  of  Downer  v.  Smith  was  decided  upon  a  different  state  of 
facts,  and  different  practice,  which  seems  to  have  prevailed  at 
San  Jose,  -which  was  also  recognized  and  aided  by  statutory 
provisions.  It  has  no  application  to  this  case.  With  all 
deference  to  the  opinion'  of  my  brethren,  founded,  as  it  is, 
upon  a  very  careful  and  thorough  examination  of  the  ques- 
tion, I  cannot  concur  in  the  view  that  this  grant  was  substan- 
tially made  and  registered  in  pursuance  of  the  "  Plan  of  Pitic," 
or  that  it  became  a  grant  and  vested  a  title  as  soon  as  the 
entry  was  made  and  signed  by  the  Alcalde  in  "Book  A," 
without  the  delivery  of  a  corresponding  title.  Under  the 
views  I  entertain,  it  is  unnecessary  to  determine  this  question ; 
but  I  do  not  feel  at  liberty,  without  indicating  my  dissent,  to 
permit  the  announcement  of  a  conclusion  which,  in  my  opin- 
ion, tends  to  a  confiscation  of,  or,  at  the  least,  to  unsettle  the 
titles  to,  a  large  portion  of  the  real  estate  in  the  City  of  San 
Francisco. 

But  the  conclusion  to  which  my  mind  is  forced  on  the  point 
discussed  does  not  militate  against  the  character  of  "  Book  A 
of  Original  Grants  "  as  evidence.  It  was  still  a  public  record 
of  die  official  acts  of  the  Alcalde.  It  recorded  the  fact  that 
he  had,  as  Alcalde,  made  a  grant.  It  was  a  record  of  his  own 
official  action  over  his  own  signature.  It  was  not  a  copy  of 
the  act  of  some  other  party.  It  was  primary  evidence  or  no 
evidence  at  all.    I  think  it  properly  admitted. 

For  the  purposes  of  thia  decision  I  assume,  as  the  District 
Judge  did  on  the  trial  below,  that,  under  the  practice  pursued 
at  the  time,  a  delivery  was  necessary  to  constitute  a  grant  and 
pass  a  title.  The  entry  in  Book  A,  as  we  have  already  seen, 
was  properly  admitted.     The  evidence,  I  think,  was  sufficient 


524  DoNNEB  V.  Palmer.  [Sup.  Ct 

Opinion  of  Sawyer,  J.,  concurrlns  specUlly. 

to  justify  the  submission  of  the  case  to  the  jury.  The  remaiih 
ing  questions  arise  on  the  instructions  given  and  refused.  At 
the  request  of  the  defendant  the  Court  instructed  the  jury  is 
follows :  "  Unless  therefore  you  are  satisfied  from  the  evidence 
before  you  that  the  grant  was  by  the  Alcalde  executed  and 
delivered  to  the  plaintifF^  or  to  some  one  for  him,  you  should 
find  for  the  defendant."  And  again  the  Court  of  its  o^^ 
motion  gave  the  following  instruction :  '^  If  you  find  from  the 
proofs  that  (Jeorge  Hyde,  on  the  19th  day  of  July,  1847,  was 
the  Acting  Alcalde  of  the  Town  of  Yerba  Buena,  now  City  of 
San  Francisco,  and  that  in  his  official  capacity  as  such  Alcalde 
he  made  a  grant  to  the  plaintiff  of  the  lot  in  question,  and  evi- 
denced said  grant  by  entering,  recording  and  certifying  the 
same  over  his  genuine  signature  as  such  Alcalde,  in  a  book  of 
entries  and  records  of  town  grants,  officially  kqpt  at  the  time 
in  the  Alcalde's  office  for  that  purpose,  you  may  not  only  pre- 
sume a  previous  application  by  the  plaintiff,  or  some  one  of 
him,  for  such  grant,  but  in  addition,  further,  you  may  presume 
the  same  was  made  and  duly  delivered,  unless  the  evidence 
satisfies  you  to  the  contrary.  In  case  of  such  making  and 
delivery,  the  plaintiff  will  be  entitled  to  recover.  But  if  you 
do  not  find  the  making  and  delivery  of  such  grants  in  manner 
before  stated,  then  your  verdict  will  be  for  the  defendants.'' 

The  part  of  the  charge  complained  of,  is  that  portion,  which, 
upon  ^e  facts  assumed,  says,  an  application  may  be  presumed, 
and  that  ''you  may  presume  the  same  (the  grant)  was  made 
and  duly  delivered,  unless  the  evidence  satisfies  you  to  tiie 
"  contrary."  There  was  a  clean  entry  in  "  Bo(^  A  of  Original 
Grants,"  signed  by  the  Alcalde  in  person,  showing  that  he 
had  made  a  grant.  It  was  without  any  marks  of  cancellation 
upon  it  This,  although,  as  I  think,  under  the  syriem 
adopted,  and  then  in  use,  it  did  not  constitute  the  grant  itself, 
was  an  official  record  of  the  fact  that  a  grant  had  been 
made.  There  was  evidence  showing  a  practice  of  cancel- 
ling those  entries  piade  before  the  delivery  of  the  grant, 
where  the  grant  ^yas,  for  any  reason,  as  non-payment  of  fe^ 
not    delivered.     This  was  not  cancelled  in  accordance   witb 
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such  practice,  but  the  record  was  passed  over  by  the  Alcalde 
making  the  eutriL  to  his  successor,  and  finally  transferred  to 
the  Kecorder's  %ce  under  subsequent  statutes  of  the  State 
of  California  as  an  authentic  final  public  record  of  ^ants 
made.  The  instruction  was  givBU  with  reference  to  the  testi- 
mony in  the  case,  and  I  think,  unless  there  was  other  testi- 
mony to  rebut  the  preeumption,  the  jury  were  justified  in 
presuming  the  record  in  the  state  in  which  it  waa  presented 
to  be  a  correct,  complete  and  final  record  of  the  acta  of  the 
Alcalde  with  reference  to  this  lot,  and  that  the  grant  had 
been  delivered.  There  was  other  evidence  given  tending 
both  to  overthrow  and  support  the  presumption.  There  was 
the  evidence  of  Alcalde  Hyde  himself  as  to  his  recollection 
and  practice  —  evidence  on  the  question  of  payment  of  fees  as 
bearing  upon  the  question  of  probable  delivery  or  non-delivery 
of  this  grant;  and  in  this  connection  the  evidence  with  refer- 
ence to  the  payment  of  fees  was,  in  my  view,  admissible. 
This  evidence  with  reference  to  the  delivery  was  submitted  by 
the  Court  upon  the  question  of  delivery  when  the  jury  were 
told  that  they  might  presume  a  delivery  from  the  facts 
assumed,  if  found  ^proved,  unless  the  evidence  satisfied  them 
to  the  contrary.  And,  in  immediate  connection  with  this 
instruction,  the  jury  were  again  told,  that  if  they  did  not  find  a 
making  and  delivery  of  the  grant,  they  must  find  for  defend- 
ants. Some  criticism  has  been  made  by  counsel  for  appel- 
lants upon  the  language  of  the  instruction,  tending  to  show 
that  upon  a  critical  analysis  it  is  obscui^  and  would  tend  to 
mislead  the  jury.  I  do  not  think  the  jtury  could  have  misap- 
prehended the  idea  designed  to  be  conveyed,  or  that  the  charge 
as  it  would  necessarily  be  understood  is  erroneous.  Perhaps 
something  might  have  been  properly  and  advantageously  said 
upon  the  bearing,  of  the  other  evidence  on  the  question  of 
delivery,  but  no  instruction  upon  this;  part  of  the  testimony 
was  asked.  Although  I  have  not  attained  this  conclusion  with- 
out some  hesitation,  I  think  there  was  no  error  in  the  instruc- 
tion given. 
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The  instructions  asked  by  defendants  and  not  given  woe 
properly  refused  for  reasons  stated  in  the  leadftg  opinioiL 
I  concur  in  the  judgment  of  affirmance. 


JOHN  MoQUADE   v.   ANNA   ELOISE   WHALEY,  asd 
THOMAS  WHALEY  et  ai. 

HmcBsmAD. —  The  Aoetrlne  laid   down   In   Ow  ▼.   Moore,   14   Cal.  417;  nA 

Brmnan  ▼.  Wailaoe,  26  Cal,  114 ;  that  the  bashand  and  wife  were  not  Joint 
tenants  In  the  homestead,  hot  that  the  aurrlylng  wife  took  the  homestead 
not  by  right  of  sarvlTorshlp,  but  as  property  set  apart  by  law  from  tht 
husband's  estate  for  her  benefit;  applied  only  to  Hie  Homestead  Law  as  It 
existed  prior  to  the  amendment  of  1880. 

IDBM. —  The  Homestead  Law  passed  In  1860  most  be  eonaldered  la  port  mtatmi^ 
with  the  provisions  of  the  Act  of  1861. 

Joint  Tbnancy  ik  Homestead. —  Bven  If  the  Homestead  Aet  of  I860  makn 
the  husband  and  wife  Joint  tenants  In  homesteads  acQnlred  onder  the  Aet 
of  1851,  such  joint  tenancy  does  not  become  perfected  nntil  a  dedaratka 
of  homesteed  Is  filed,  as  required  by  the  Acts  of  1860  and  1861. 

iDBic.*—  If  a  homestead  was  acquired  under  the  Aet  of  1861,  and  no  dedaratlai 
of  homestead  was  made  and  recorded,  as  required  by  the  Aets  of  1800  aaA 
1801.  before  the  time  for  filing  such  declaration  had  expired,  the  title  t» 
the  homestead  rested  where  it  was  before  the  premises  were  approprlatsi 
as  a  homestead. 

OoHTBYANCB  or  HoHBSTBAD. —  A  eoaTeysnee  made  by  the  haabaBd  aleae  eC 
a  homestead  acquired  under  the  Aet  of  1851  was  valid,  anblect  to  the 
right  of  the  hosband  and  wife  to  hold  the  property  as  a  h<Hnestead  nntil 
It  ceased  to  be  sn^  and  a  failure  to  make  and  reeord  M  declaratloB  eC 
.  homestead  under  the  Aets  of  1860  and  1861,  was  an  abandonment  of  Che 
homestead,  and  the  grantee  then  beeame  entitled  to  Its  actual  po— gislos 
and  enjoyment 

1B8K. —  If  husband  and  wife  aeqnlred  a  bemeatead  vader  tbe  Aet  ef  1851, 
.  and,  the  husband  alone  made  a  eonteyaaee  of  the  propocty  and  then  Acd 
before  the  time  expired  for  making  and  recording  a  declaration,  aa  required 
by  the  Aets  of  1860  and  1861.  and  no  sneh  declaration  wan  made  and 
recorded,  upon  the  earpiratlon  of  the  time  for  making  the  tana  the  grantee 
became  entitled  to  the  actual  posaeeslon  and  enj^ment  of  the  property. 


Appeai.  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Oourk 

John  Saiterlee,  for  Appellant.  The  premiaee  were  the  eom- 
mon  property  of  husband  and  wife,  and  became,  on  the  death 
of  the  husband,  the  aole  property  of  the  wife.     (See.  11  of 
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The  instructions  asked  by  defendants  and  not  given 
properly  refused  for  reasons  stated  in  the  leadftg  (^inioiL 
I  concur  in  the  judgment  of  affirmance. 


JOHN  MoQUADE   v.   ANNA  ELOISE   WHALEY,  and 
THOMAS  WHALEY  et  al. 

HOMSsmAD. —  The  doctrine  laid  down  In  <7ee  ▼.  Jfoorv,  14  Gal.  4TT;  and 
BrennoH  ▼.  Wallaoe,  26  Cal*  114 ;  that  the  hnshand  and  wife  were  not  Joint 
tenants  In  the  homestead,  hot  that  the  lurrlving  wife  took  the  homestead 
not  by  right  of  survivorship*  but  aa  property  set  apart  by  law  from  the 
husband's  estate  for  her  benefit;  applied  only  to  the  Homestead  Law  aa  It 
existed  prior  to  the  amendment  of  1860. 

IDKM. —  The  Homestead  Law  passed  In  1860  moat  he  eonaldered  in  pari  matmiti 
with  the  provisions  of  the  Act  of  1861. 

Joint  Tbnamct  iv  Hombstbao. —  Bven  If  the  Homestead  Act  of  I860  makes 
the  husband  and  wife  Joint  tenants  In  bomeateada  acQUired  onder  the  Act 
of  1851,  such  Joint  tenancy  does  not  become  perfected  nntll  a  declaration 
of  bomestead  la  filed,  as  required  by  the  Acts  of  1860  and  1861. 

iDmc. —  If  a  homestead  was  acquired  under  the  Act  of  1851,  and  no  declaration 
of  homestead  waa  made  and  recorded,  aa  required  by  the  Acta  of  1860  and 
1861,  before  the  time  for  filing  such  declaration  had  expired,  the  title  to 
the  homestead  rested  where  It  was  before  tho  premlaes  were  appropriated 
aa  a  homestead. 

OoorvBYANCK  or  Hombstbad. —  A  eo&Teysnea  made  by  the  hmtend  aleae  d 
a  homestead  acquired  under  the  Act  of  1861  was  Tmlld,  subject  to  the 
right  of  the  husband  and  wife  to  hold  the  property  aa  a  homestead  until 
.  It  ceased  to  be  sn^  and  a  fallnra-  to  make  and  record  a  declaratfen  ttt 
.  hoipestead  under  the  Acts  of  1860  and  1861,  waa  an  abandonment  of  the 
homestead,  and  the  grantee  then  became  entitled  to  Its  actual  poaaeaalon 
and  enjoyment. 

1B8K. —  If  husband  and  wife  acquired  a  homeatead  under  the  ACt  of  1861. 
.  and  the  hasband  alone  made  a  conteyanee  of  th4  prop€a?ty  and  than  died 
before  the  time  expired  for  making  and  recording  a  declaration,  aa  required 
by  the  Acts  of  1860  and  1861,  and  no  anch  declaration  waa  made  and 
recorded,  upon  the  ezpIrKtion  of  the  time  for  making  the  tana  the  grantee 
became  entitled  to  the  actual  poaaeaalon  and  enjoyment  of  tte  property. 

Appeai.  from  the  District  Cdnrt,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco.  .    ' 

The  facts  are  stated  in  the  opinion  of  the  Oonrk 

John  Satterlee,  for  Appellant.  The  premiaee  were  the  com- 
mon  property  of  husband  and  wif  e,  and  became^  on  the  death 
of  the  husband,  the  sole  property  of  the  wife.     (Sec  11  of 
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Act  defining  the  rights  of  husband  and  wife.)  The  last  clause 
of  section  one  of  the  Homestead  Act  of  1860  provides  that 
"  all  homesteads  heretofore  appropriated  and  acquired  by  hus- 
band and  wife  under  the  Act  to  which  this  is  amendatory, 
shall  be  deemed  to  be  held  by  such  husband  and  wife  in  joint 
tenancy/'  The  homestead  rights  acquired  previous  to  the 
husband's  leaving  the  State  had  not  been  lost  or  abandoned 
when  the  statute  of  1860  was  passed.  Under  this  statute, 
therefore,  the  wife,  on  the  death  of  the  husband,  took  the 
entire  property  as  surviving  joint  tenant.  And  this  estate  was 
vested  in  her  absolutely j  in  fee  simple,  immediately  on  the  death 
of  the  husband,  irrespective  of  all  question  of  homestead. 
That  portion  of  the  statute  of  1860  which  requires  a  declara- 
tion of  homestead  to  be  filed,  has  no  applicability  to  the  case ; 
for,  the  husband  having  died  before  the  expiration  of  the  year 
mentioned  in  section  five  of  the  Act,  and  the  plaintiff  having 
thereby  become  the  sole  owner  in  fee,  it  became  a  matter  of 
indifference  whether  the  premises  thereafter  continued  subject, 
to  homestead  rights  or  not.  Whether  the  rule  was  correctly^ 
applied  in  Gee  v.  Moore  or  not,  the  case  has  no  bearing  on  the 
case  at  bar.  Besides,  the  Court  admitted  and  held  that  the 
husband,  could  not  deprive  the  wife  of  the  homestead  by  his 
deed  or  mortgage  without  providing  her  with  another  home- 
stead. In  no  case  has  this  Court  held  that  a  husband  could 
make  a  valid  deed  of  the  homestead  without  providing  his 
wife  with  another. 

Patterson,  Wallace  £  Stow,  for  BespondentB. 

By  the  Court,  Cukrey,  C.  J.: 

This  action  was  brought  on  the  8th  of  October,  1864,  to 
recover  a  lot  of  land  in  the  City  of  San  Francisco.  It  is 
averred  in  the  complaint  that  in  1862  the  lot  was  the  com- 
mon JDroperty  of  Hugh  Casement  and  Emily,  his  wife,  and  so 
continued  to  be  until  the  month  of  May,  1861,  when  the  hus- 
ba]\d  died,  and  that  upon  that  event  the  lot  became  the  abso- 
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erred  in  nonsuiting  the  plaintiff.  On  this  motion  the  plaintiFs 
oonnsel  made  the  following  points : 

First  —  The  premises  were  a  homestead,  wfaieh  was  not 
abandoned. 

Second  —  The  homestead  continued,  because  Casement  did 
not  provide  his  wife  with  another  homestead, 

Third  —  Casement's  mortgage  and  deed  were  void  because 
his  wife  did  not  join  in  them. 

Fourth  —  Emily  Casement's  deed  was  void  because  her  hus- 
band did  not  join  with  her;  because  he  had  not  been  absent 
from  the  State  a  year;  and  because  she  did  not  acknowledge 
the  execution  of  the  deed  before  a  District  Judge. 

Fifth  —  At  the  death  of  Casement  the  time  for  making  and 
recording  a  declaration  of  homestead  had  not  expired;  then 
the  homestead  became  absolutely  the  sole  property  of  the  wifir 
in  fee.  Thereafter  she  held  it  as  absolute  owner,  by  reason  of 
its  having  been  homestead  at  Casement's  death,  and  after  that 
there  was  no  necessity  for  making  a  declaration  of  homestead, 
and  she  could  not,  because  she  was  no  longer  married  and  was 
the  head  of  a  family. 

The  Court  denied  the  plaintiff's  motion,  and  thereafter  the 
appeal  in  this  case  was  taken  from  the  order  denying  the  mo- 
tion for  a  new  trial. 

Was  the  plaintiff  entitled  to  recover  upon  the  &ct8  stated 
in  the  opening  of  his  counsel,  provided  they  were  proved  upon 
the  trial  ?  These  facts  as  presented  are  to  be  taken  as  literaUy 
true,  and  as  to  their  sufficiency  or  insufficiency  rests  the  cause. 

In  1852  the  premises  in  controversy  became  the  homestead 
of  Casement  and  his  wife,  and  were  such  in  1854,  when  he 
executed  a  mortgage  thereon  to  Jones,  and  also  when  he  there- 
after executed  a  deed  of  conveyance  of  the  same  premises  to 
Thompson.  (Cook  v.  MeChristian,  4  Cal.  23;  Taylor  v.  H ar- 
gons, 4  Id.  268;  Reynolds  v.  Pixley,  6  Id.  166.)  The  mort- 
gage.and  deed  executed  by  the  husband  were  not  binding  ca  hii 
wife,  because  she  did  not  join  in  their  execution.  (Laws  185\ 
p.  296,  Sec  2 ;  Pease  v.  Barbiers,  10  CaL  440.) 

In  a  nimiber  of  cases  decided  between  the  years  1851  and 
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1859  it  was  held  that  the  homestead  was  an  estate  held. by 
the  husband  and  wife  in  joint  tenancy,  and  of  consequence  it 
became  the  absolute  property  of  the  survivor  upon  the  death 
of  the  other.  But  in  Oee  v.  Moore,  14  Cal.  477,  these  deci- 
sions were  overruled  on  this  pointy  and  it  was  there  declared 
that  the  doctrine  that  the  estate  was  one  of  joint  tenancy  was 
not  warranted  by  any  language  of  the  Constitution  or  the 
statute.  The  Court  say:  '^The  estate  rests  where  it  existed 
before  the  premises  were  appropriated  as  a  homestead.  The 
appropriation  of  them  confers  a  right  upon  the  wife  to  insist 
that  their  character  as  a  homestead  shall  continue  until  she 
consents  to  the  alienation  or  another  homestead  is  provided,  or 
they  are  otherwise  abandoned.  The  wife,  if  surviving  her 
husband,  takes  the  homestead,  not  by  right  of  any  survivor^ 
ship  arising  from  the  alleged  joint  tenancy,  but  as  property 
set  apart  by  law  from  her  husband's  estate  for  her  benefit  and 
that  of  his  children,  if  there  be  any."  The  doctrine  of  the 
case  here  cited  was  affirmed  in  Bowman  y.  Norton,  16  CaL 
216,  and  was  foUoweciLin  Brennan  v.  Wallace,  25  Cal.  114. 
These  several  cases  had  reference  to  the  homestead  estate  as 
created  under  the  law  as  it  existed  prior  to  the  passage  of  the 
Act  of  1860,  and  must  be  deemed  as  settling  the  construction 
relating  to  the  subject  as  then  existing.  The  Act  of  1860, 
(Laws  1860,  p.  311,)  which  was  amendatory  of  the  Act  of 
1851,  provided,  that  a  homestead  might  be  selected  by  either 
husband  or  wife,  or  by  both  of  them,  or  other  head  of  a  family, 
by  declaration  in  writing  of  intention  so  to  do.  Such  dedara** 
tion  was  required  to  be  signed,  and  acknowledged  and  re> 
corded;  and  the  Act  then  provided  that  ^^ itom  and  after  the 
filing  for  record  of  said  declaration,  the  husband  and  wife  shall 
be  deemed  to  hold  said  homestead  as  joint  tenants ;  "  and  then 
it  is  further  provided  that  ^^  all  homesteads  heretofore  appro- 
priated and  acquired  by  husband  and  wife  imder  the  Act  to 
which  this  is  amendatory,  shall  be  deemed  to  be  held  by  such 
husband  and  wife  in  joint  tenancy." 

We  have  seen  that  by  the  decisions  in  the  cases  of  Oee  t. 
Uoore,  and  Bawnumh^  t*  Norton,  it  was  held  that  the  relation 
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of  husband  and  wife  in  respect  to  the  homestead  appropriated 
and  acquired  under  the  Act  of  1851,  was  not  a  joint  tenan<7; 
and  regarding  these  decisions  as  declaring  the  lltw  oorrectlj, 
we  are  brought  to  llie  inquiry  whether,  by  the  Act  of  1860, 
that  relation  was  created  as  to  homesteads  before  then  ac- 
quired, and  if  so,  whether^  by  force  of  the  statate,  sach  a 
change  was  wrought  that  each  part^  became  invested  with  an 
indefeasible  estate  in  the  homestead  as  joint  tenants,  dischaiged 
of  all  conditions.  By  the  fifth  secticm  of  the  Act  of  1860  it 
was  declared  that  ^^all  parties  entitled  to  homesteads  under 
the  Act  to  which  this  Act  is  amendatory  diall  be  entitled  to 
the  benefit  of  the  provisions  of  this  Act;  and  such  homesteads 
shall  be  protected  to  the  same  extent  and  in  the  same  manna 
as  if  acquired  under  the  provisions  of  this  Act  And  no  rights 
acquired  under  said  Act  shall  be  lost  or  in  any  way  impaired 
by  reason  of  any  provisions  contained  in  this  Act;  provided, 
that  all  parties  holding  and  claiming  homesteads  under  the 
provlsons  of  said  Act  shall  have  one  year  from  and  after  the 
passage  of  this  Act  in  which  to  prepare  and  file  for  record  the 
declaration  required  by  section  first  of  this  Act ;  and  in  making 
such  declaration  it  shall  not  be  necessary,  in  cases  where  there 
has  been  a  prior  actual  occupancy  by  the  family  of  the  home- 
stead, and  a  subsequent  temporary  abandonment,  to  allege  the 
actual  residence,  at  the  time  of  such  declaration,  on  the  premr 
ises ; "  and  then  follows  a  provision  that  ^^in  case  there  be  no 
such  declaration  filed  within  one  year,  the  homestead  shall  be 
deemed  to  have  been  abandoned. ''  This  Act  was  approved 
on  the  28th  of  April,  1860,  and  took  effect  from  and  after  its 
passage.  By  an  Act  of  1861  the  time  for  preparing  and  filing 
for  record  the  declaraticm  of  homestead  as  provided  in  the  fifth 
section  of  the  Act  of  1860,  was  extended  to  and  induding  the 
28fh  of  April,  1862.     (Laws  1861,  p.  232.) 

The  amendments  contained  in  the  Act  of  1860  must  be  con- 
sidered together  and  th  pari  materia  with  the  provisions  «of  the 
Act  of  1851,  in  order  to  ascertain  what  righte  and  interests 
were  brought  into  being  by  force  of  these  Acts  of  the  Legis- 
tature  acting  npon  giving  conditit^ns  preoedent  to  their  possible 
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operation.  The  first  section  of  the  Act  of  1860  provides  that 
all  homesteads  heretofore  appropriated  and  acquired  by  hna* 
band  and  wife  under  the  Act  of  1851  shall  be  deemed  to  be 
held  by  such  husband  and  wife  in  joint  tenancy.  Had  the 
Act  stopped  with  this  prorision  it  might  well  be  eaid,  first 
assuming  that  the  Legislature  had  the  power  thus  to  create  A 
particular  estate,  that  by  this  language  a  joint  tenancy  was 
created  in  respect  to  all  homesteads  then  acquired  and  esdsting 
under  the  Act  of  1851 ;  but  it  does  not  stc^  here.  The  fifth 
section  provides  that  those  entitled  to  homesteads  under  the 
Act  of  1851,  shall  be  entitled  to  the  benefits  of  the  Act  of 
1860,  and  that  such  homesteads  shall  be  protected  to  the  same 
extent  and  in  the  same  manner  as  if  acquired  under  the  pro- 
visions of  the  Act  of  1860;  that  is,  by  making  a  declaration 
of  intention  to  claim  the  premises  selected  as  a  homestead,  and 
signing,  acknowledging  and  recording  such  declaration;  pro- 
vided, however,  that  if  any  person  thus  claiming  a  homestead 
under  the  Act  of  1851  makes  no  such  declaration  in  the  mode 
and  within  the  term  prescribed,  the  homestead  which  he  oi* 
she  had  under  the  Act  of  1851  shall  be  deemed  to  have  be^n 
abandoned. 

By  the  Act  of  1860  it  was  declared  that  the  homestead, 
which  before  then  was  not  an  estate  held  in  joint  tenancy, 
should  be  deemed  to  be  held  by  the  husband  and  wife  in  joint 
tenancy;  provided,  however,  that  in  respect  to  such,  home- 
stead the  prescribed  declaration  was  made,  signed,  acknowl- 
edged and  recorded.  If  the  Legislature  had  the  power  thus 
to  create  a  particular  estate,  then,  as  the  creating  power,  the 
same  body  had  the  power  to  prescribe  the  conditions  essential 
to  its  creation^  and  also  to  declare  what  consequences  should 
follow  by  an  omission  to  perform  them. 

That  no  declaration  of  homestead  was  ever  made  and  re- 
corded was  an  omission  of  plaintiff's  counsel  in  his  opening,  and 
upon  this  admission,  with  others  made  at  the  same  time  in 
respect  to  the  conveyance  of  the  property  by  Hugh  Casement, 
the  husband,  the  Court  nonsuited  the  plaintiff.  According  lo 
the  i^ases  of  Oee  v.  MoorCj  and  Bowman  T,  Norton^  the  mortgage 
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erecuted  by  Casement  to  Jones  and  the  oonvejance  of  the 
premises  to  Thompson  were  not  void.  The  conveyance  ex- 
isted as  valid,  subject  to  the  right  of  the  husband  and  wife  to 
the  property  as  a  homestead,  until  its  character  as  such  had 
ceased.  And  when  it  ceased  the  defendants  who  acquired  it 
by  conveyances  from  Casement's  grantee  became  entitled  to 
its  actual  possession  and  enjoyment 

It  is  argued  on  behalf  of  the  plaintiff  that  as  the  husband 
died  after  the  passage  of  the  Act  of  I860,  and  before  the  timp 
had  elapsed  within  which  a  declaration  of  homestead  might  h? 
made,  acknowledged  and  recorded,  the  wife  took  the  whole 
property  as  surviving  joint  tenant  upon  the  death  of  the  hus- 
band, and  then  became  the  owner  in  fee  simple  absolute  of  the 
premises;  and  that,  as  a  consequence  of  the  concurrenoe  of 
these  circumstances,  there  was  no  necessity  to  make  and  record 
a  declaration  of  homestead  in  order  to  secure  to  her  the 
property  which  already  belonged  to  her  as  owner  thereof  in 
fee.  We  have  already  considered  the  ground  on  which,  if  wc 
are  right  in  our  interpretation  of  the  homestead  laws,  it  must 
readily  appear  wherein  the  argument  of  the  learned  counsel  is 
at  fault 

We  are  of  the  opinion  the  nonsuit  was  properly  granted. 

The  judgment  must  be  affirmed,  and  it  ia  ad  ordered. 

Shaftsb,  J.,  concurring  specially: 

In  my  judgment  the  Act  of  1860  has  no  bearing  upon  the 
rights  of  the  parties.  That  Act  was  passed  some  five  years 
after  Casement  conveyed  to  Thompson,  under  whom  defend- 
ants claim,  and  their  rights  must  thei?Bfore  depend  upon  the 
Act  of  1851,  and  be  governed  by  it  According  to  the  deci- 
sion in  Oee  v.  Moore,  14  Cal.  474,  the  legal  title  to  the  prem- 
ises is  presumed  to  have  been  in  the  husband  in  the  first 
instance,  or  the  common  property  of  the  spouse,  and  in  either 
alternative  the  husband's  deed  to  Thompson  passed  the  title 
to  the  grantee,  "subject  only  to  the  use  and  occupation  by 
the  husband   and   wife  until   another  iKHneitead  should  be 
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acqiiired,  or  until  the  character  of  the  premises  as  a  home- 
stead should  be  otherwise  lost"  The  homestead  waa  lost  by 
the  death  of  the  husband^  there  being  no  legitimate  children 
of  the  marriage.  The  homestead  depends  upon  the  family, 
not  only  for  its  origin,  but  for  its  continued  existence,  and 
the  death  of  either  husband  or  wife^  there  being  no  children, 
puts  an  end  to  the  family  relation  by  consequence.  The  fif- 
teenth section  of  Article  XI  of  the  Constitution  provides  that 
''the  Legislature  shall  protect  by  law  from  forced  sale  a  cer- 
tain portidn  of  the  homestead  and  other  property  of  all  heads 
of  families.''  It  was  held  in  Revalk  v.  Etnemer,  8  Cal,  71, 
that  "the  leading  idea  upon  which  the  Constitution  and 
statute  are  both  predicated,  is  the  protection  of  the  family. 
To  carry  out  this  intent,  the  homestead  of  the  head  of  the 
family  is  protected  from  forced  sale.  Any  individual  of  either 
sex  may  be  the  head  of  a  family.  It  is  not  necessary  that  the 
head  of  the  family  should  be  a  married  person.  But  unless 
the  person  is  the  head  of  the  family,  the  right  of  homestead 
cannot  exist  And  cannot  the  same  person,  at  one  time,  be 
the  head  of  a  family,  and  not  at  another?  And  if  the  privi- 
l^e  is  an  incident  to  a  certain  state,  and  that  state  itself  ceases, 
why  should  not  the  incident  fall  with  it?  As  the  primary 
object  of  the  law  was  the  protection  of  the  family,  when  the 
family  ceases  to  exist  the  reason  for  the  privilege  is  gone; 
and  why  should  not  the  privilege  itsdlf  also  cease?  Aa  the 
end  contemplated  by  the  law  can  no  longer  be  attained,  why 
should  the  means  be  preserved  when  they  are  no  more 
wanted  ?  As  the  law  will  not  allow  an  individual  the  right 
of  homestead  before  he  becomes  the  head  of  a  family,  why 
should  it  allow  him  the  right  after  he  ceases  to  be  such  ?  The 
^'e^y  reason  why  the  law  will  not  allow  it  in  the  one  case  is 
equally  applicable  in  the  other.  When  an  individual  has  not 
been,  or  has  ceased  to  be,  the  head  of  a  family,  the  law  can- 
not anticipate  that  he  will  thereafter  become  such  in  either 
casa  When  he  does,  in  fact,  become  the  head  of  a  family, 
then  the  law  protects  him  for  their  benefit  He  is  the  repre* 
fentative  of  the  family.    "But  when  there  is  no  family  to  pro- 
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tect,  will  the  law  defeat  the  just  olaims  of  creditors  for  the 
purpose  of  aocomplishing  no  beneficial  end!  It  is  tme  the 
party  once  had  a  family,  and  he  also  once  had  protection  for 
that  family ;  but  since  the  family  has  ceased  to  exists  the  pro- 
tection is  not  needed.  The  law  intended  to  protect  individ- 
uals while  bearing  certain  relations  to  each  other.  When  diat 
relation  ceases,  the  cause  of  the  protection  is  gone.  The 
reason  ceasing,  the  rule  ceases.  The  privilege  and  responsi- 
bility must  go  together.  One  is  rightfully  dependent  upon 
the  other.  When  the  individual  has  no  longer  the  care  of  a 
family,  the  law  should  not  still  protect  him  as  if  he  had;  he 
should  only  be  protected  as  others  are  who  are  at  present  in 
the  same  state.  The  law  does  not  look  to  his  past  or  future, 
but  to  his  present  condition."  To  show  how  completely  die 
homestead  right  is  made  by  the  statute  to  depend  upon  the 
family  relation,  we  have  but  to  advert  to  the  proviso  to  Ae 
tenth  section.  It  is  as  follows:  "Provided  that  the  exemp- 
tion, as  provided  in  this  section,  shall  not  extend  to  unmarried 
persons,  except  when  they  have  charge  of  minor  brothers,  or 
sisters,  or  both,  or  brothers^  or  sisters'  minor  children,  or  a 
mother,  or  unmarried  sisters  living  in  the  house  with  them." 
According  to  this,  though  a  family  may  be  organized  out  of 
diverse  elements,  still  the  homestead  is  made  to  depend  upon 
the  family,  and  is  coeval  with  it 

The  plaintiff  cannot  claim  that  the  wife  took  the  whole  lot 
by  survivorship  on  the  ground  of  joint  tenancy,  for  that  rela- 
tion never  existed  between  the  spouses  prior  to  the  convey- 
ance to  Thompson.  Nor  can  it  be  claimed  that  the  wife  took 
the  title  under  the  eleventh  section  of  the  Act  relating  to  hus- 
band and  wife,  for  the  reason  that  the  husband  in  his  lifetime 
had  so  conveyed  it.  Nor  could  she  take  any  interest  under 
the  statute  regulating  descents,  for  the  same  reason.  Xor 
could  she  take  under  the  tenth  section  of  the  Homestead  Act 
of  1851.  By  one  of  the  clauses  of  that  section  "the  home- 
stead and  other  property  exempt  from  forced  sale,  upon  the 
death  of  the  head  of  the  family,  shall  be  set  apart  by  flie  Pro- 
bate Court  for  the  benefit  of  the  surviving  wife  and  his  own 
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legitimate  children ;  and  in  case  of  no  surviving  wife,  or  of  his 
own  le^timate  children,  for  the  next  heirs  at  law.**  !Sere  are 
two  predicaments  contemplated:  "Krst — The  death  of  the 
husband  leaving  a  widow  and  legitimate  children.  In  such 
case  the  homestead  is  to  "be  set  apart  by  the  Probate  Court  for 
the  joint  benefit  of  the  mother  and  children*  Second — If  the 
wife  survives  and  there  are  no  children,  or  if  tiie  children  sur- 
vive and  the  wife  does  not,  then,  there  being  no  organized 
family,  by  the  conditions  the  property  is  confounded  with  the 
itiass  of  the  estate  and  goes  to  th«  ^^  next  heirs  at  law ''  as  such. 
They  would  take,  if  they  took  at  all,  by  descent  and  subject, 
of  course,  to  all  the  incidents  connocted  with  titles  so  acquired 
or  claimed.  Here  the  title  of  the  husband,  or  of  the  spouses, 
was  lost  by  the  deed  to  Thompson,  and  in  the  face  of  that 
conveyance  no  title  by  heirship  can  be  successfully  asserted 
for  that  reason.  But  if  that  difficulty  is  not  insuperable  in 
itself,  then  it  can  be  overcome  only  by  the  Probate  Court  set- 
ting the  lot  apart  for  the  benefit  of  the  heirsb  But  the  Pro- 
bate Court  has  neither  interposed  nor  been  asked  to  interpose 
in  the  matter.  Non  constat  that  the  heirs  desired  to  oome 
between  the  property  and  the  creditors,  or  if  there  were  no 
creditors,  then  between  the  property  and  the  purchasers  in 
good  faith*     That  they  did  not  desire  it  anfficientlj  appears 

from  the  fact  that  they  have  not  done  it. 

« 

Sakdebson,  J«,  concurring  specialljr: 

I  concur  In  the  judgment. 

< 

Mr.  Justice  Sawyer  expressed  no  opinion,  j 
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BERNARD  S.  FOX  v.  THE  WESTERN  PACIBIO  RAIIr 
ROAD  COMPANY. 

OoNDiMKATioN  OP  LAND  FOB  Railboad. —  The  Act  of  IMl,  t»  pnvMt  te 
the  incorporatioii  of  railroad  compftalM,  as^  amended  In  IMS*  tlvlBg  to 
such  companies  the  right  to  enter  on  and  proceed  with  Che  aortej  tod 
conatructloD  of  their  roada  on  prirate  lands  while  proceedings  lor  a  eai- 
demnatlon  of  the  same  are  pending  and  before  the  riMpmieatlnn  la  paM, 
upon  giTing  security  for  the  damages  when  ascertained,  la  not  ancoDsllta- 
tlonal. 

IDBM. —  That  clause  In  the  Constitution  which  prorldea  that  priTate  ptopcrtj 
shall  not  be  taken  for  public  use  without  Just  compenaatlon,  does  not 
prohibit  the  Legislature  from  authorising  private  lands  to  be  enteied  oa 
and  taken  possession  of  for  public  use  while  proceedings  for  eondemnatloa 
are  pending  and  before  the  compensation  la  paid,  upon  seeorlty  being  glYca 
for  the  payment  of  the  damages  when  ascertained. 

WHBif  Land  is  **  Takbn  "  fob  Pubuc  Usb.^ —  Land  la  not  **  taken  for  poMle 
use  **  in  the  sense  In  which  the  word  "  taken  **  la  used  In  the  Gonstltutlfa, 
until  the  last  act  has  been  performed  which,  under  the  mode  of  condeoiDa- 
tion  adopted,  Is  required  to  transfer  the  title  or  subject  It  to  the  aerrltade. 

IDBU. —  The  Legislature  possess  the  constitutional  power  to  prescribe  the  pro* 
ceedlngs  by  which  the  taking  of  land  for  public  use  shall  be  effected,  and  the 
time  at  which.  In  view  of  the  mode  adopted,  the  taking  shall  be  deemed 
complete. 

Act  taking  Land  fob  Public  Uaa*— An  Act  of  the  Legislature  permittlag 
private  property  to  be  taken  possession  of  tot  public  nae  while  proceedings 
for  condemnation  are  pending  and  before  compensation  Is  made,  and  vhkh 
further  provides  that  the  title  shall  not  pass  ontU  compensation  has  been 
paid,  is  not  repugnant  to  the  Constitution,  whether  read  as  exacting  com- 
pensation before  the  taking,  or  as  permitting  the  taking  before  compen- 
sation is  made. 
» 

Appeal  from  the  District  Courts  Third  Judicial  District, 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

J.  Alexander  Yoell,  and  C.  T.  Byland,  for  Appellant-  Title 
paramount  joined  to  possession  being  in  the  plaintiff,  and 
admitted  to  be  in  him,  the  Constitution  insures  him  its  safe 
and  exclusive  enjoyment  until  his  damages  have  been  ascer- 
tained and  the  compensation  awarded  has  been  paid.  Parties 
in  possession  of  land  are  entitled  to  compensation  before  it 
can  be  taken  for  public  uses.  (Sacramento  V.  R.  R.  v.  Moffat, 
7  Cal.  572.)  That  there  may  be  no  mistake  on  this  point,  i^e 
cite  CoUan  v.  Rossi,  9  Cal.  596,  wherein  it  is  decided  that 
compensation  must  be  in  advance.  (See,  also,  ifcCamn  v. 
Sierra  Co.,  7  OaL  ISl;  IS  OaL  500;  18  OaL  806;  U  Od. 


■s 
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106.)  When  the  language  of  the  Constitution  ia  nnambign- 
ousy  no  conatraction  should  be  given  to  it  ipvhich  ia  opposed  to 
the  e3q>re88  worda  of  the  instrument  {Bototand  ▼•  HUdrelk, 
26  CaL  162.)  The  words,  "nor  shall  private  property  be 
taken  for  public  use  without  just  compensation,'*  we  submit, 
are  plain  and  unambiguous.  Section  thirty-five  of  the  Act  to 
provide  for  the  incorporation  of  railroad  omnpanieai  paaaed 
May  20th,  1861,  expressly  provides  that  upon  the  payment  or 
tender  of  the  compensation,  "as  prescribed  in  this  Act,  the 
real  estate  described  in  the  rq[>ort  shall  become  the  property 
of  the  conipany  for  the  purposes  of  its  incearporation,"  whidi 
means,  and  not  before.  Now  one  of  its  purposes  is  constmc- 
tion,  and  this  Court  has  said  in  Mahaney  v.  8mi  Josi  and  San 
Francisco  B.  B.  Co.,  20  CaL  112,  that  "  the  payment  or  tender 
of  the  money  awarded  is  a  condition  precedent  to  the  rig^t  of 
the  company  to  enter  upon  the  land  for  the  purposes  of  construe- 
tion/*  Section  thirty-four  of  said  Act,  the  unc<mstitutionality 
of  which  we  contend  is  apparent,  and  up<jn  whidi  defendant 
relies  as  a  defense  to  its  trespass,  must  have  been  under  con- 
sideration by  this  Court  at  that  time,  because,  if  sectum  thirty- 
four  authorized  an  entry  such  as  is  set  up  here  by  defmidant, 
and  is  constitutional,  tliis  Court  could  hardly  have  held  die 
quoted  .language.  To  uphold  section  thirty-four  as  constitu- 
tional, and  the  defense  demurred  to  herein,  based  upon  it, 
involves  the  legal  solecism  of  title  paramount  in  plaintiff,  and 
the  power  of  use,  control,  disposition,  ^oyment  and  appro- 
priation in  defendant,  which,  as  Mr.  Justice  Baldwin  observed 
in  Oearge  v.  Bansom,  15  Cal.  323,  cannot  be  cmstitutional; 
or  to  use  the  forcible  language  of  Mr.  Justice  Rhodes  in 
Boyd  V.  BlanJeman,  ^^  there  would  be  a  time  when  plaintiff 
neither  owned  the  land  nor  the  money."  He  would  not  own 
the  land  becimse  of  the  inception  of  proceedings  to  take  it 
from  him ;  nor  the  money,  because  it  was  not  finMjf  awarded 
to  him. 

8.  0.  Heugktsn,  for  Bespondenta.    The  taking  of  private 
property  for  puUic  use  ia  tiie  exercise  of  liie  right  ol  eminent 
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domain,  whidh  is  an  inherent  sovereign  power*  {West  Rivtr 
Bridge  Oo.  v.  Dice,  8  How.,  U.  S.  639;  Eayward  r.  The 
Mayor  of  New  Tork,  3  Selden,  324.)  The  Constitation  of 
this  State  does  not  require  that  payment  of  oompensation  shall 
precede  the  entry.  It  prescribes  that  private  property  diaH 
not  be  taken  for  public  use  without  just  oompensatioiL  And 
it  has  been  repeatedly  held  in  several  of  the  States  which  Iia?e 
the  same  constitutional  provision,  that  payment  need  not  pf^ 
cede  the  entry,  although  it  is  a  condition  preced^t  to  the 
vesting  of  the  title.  In  the  case  of  Bloodgood  v.  The  Mohvi 
and  Hudson  River  B.  R.  Co.,  14  Wend.  58,  it  was  held  that 
"it  has  never  been  deemed  necessary  that  the  compensaticm 
which  the  Constitution  recpiiree  should  be  made  for  prirate 
property  when  taken  for  public  use,  should  be  actually  paid 
before  entering  upon  or  taking  possession  of  the  property.  If 
legal  provision  for  oompensation  is  made,  the  spirit  of  the 
Constitution  is  complied  with,  and  the  property  which  is 
required  for  public  use  may  lawfully-  be  entered  upon  and 
taken."  And  this  seems  to  be  the  settled  law  in  most  of  die 
States  where  the  Constitution  does  not  in  express  terms  require 
that  compensation  shall  be  paid  before  the  entry.  {Jerme  v. 
Ross,  7  John.  C.  R.  343,  344;  Wheelock  v.  Pratt,  4  Wend. 
650 ;  Case  v.  Thompson,  Id.  637 ;  Smith  v.  Helmer,  7  Barb. 
416;  Cnshm^  v.  Smith,  34  Maine,  347;  Thatcher  ?.  The 
Dartmouth  Bridge,  18  Pick.  601;  1  Penn.  809;  25  Vt  66; 
3  Mich.  506;  4  Blackf.  505;  8  Id.  266.)  In  some  of  the 
States  iheir  Constitutions  require  that  oompensation  shall  first 
be  made,  before  private  lands  can  be  taken  for  public  use. 
Such  is  the  case  in  Ohio,  Maryland,  Mississippi,  Arkansas,  and 
Kentucky.  But  it  has  been  held  that  even  this  provisicm  does 
not  prevent  an  entry  being  made  to  survey  and  lay  out  the 
road  before  compensation  is  made.  (Doughty  v.  The  Somer- 
mtle  and  Basterfh  R.  R.  Co.,  8  Halst  Chan.  61.)  Various 
decisions  are  to  be  found  that  payment  must  precede  the 
entry ;  but  it  will  be  found  on  examination  that  the  charter  of 
the  company  or  the  statute  requires  that  previous  oompenst- 
tion  be  made.     Aldiough  tiie  right  of  the  owner  of  lauds  to 
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compensation  therefor,  when  taken  foi*  pnbiic  use,  accruea  at 
the  time  of  the  taking,  it  may  be  ascertained  and  determined 
afterwards.  {Boynton  v.  The  Peterboro  and  Shirley  Raihvay 
Co.,  4  Cnsh.  467.)  And  if  the  law  which  authorizes  the 
taking,  makes  provision  for  the  payment  of  oompensatian,  it 
is  not  unconstitntional.     (14  Wend.  51 ;  84  Maine/ 247.) 

Connsel  for  Appellant,  in  reply.  The  meaning  which  the 
respondent's  counsel  seem  to  give  the  word  property  limits  it 
to  title;  for  they  contend  that  payment,  under  the  Constitu- 
tion, '^need  not  precede  the  entry,  although  it  is  a  condition 
precedent  to  the  vesting  of  the  titla"  In  other  words,  pay- 
ment need  not  precede  the  entry,  use,  occupation,  and  enjoy- 
ment of  property,  provided  it  only  precedes  the  vesting  of  the 
title.  The  defendant  might  use  and  possess  the  property  of 
the  plaintiflF  for  fifty  years,  and  the  title  never  vest,  and  during 
the  time  the  plaintiff  might  be  as  effectually  deprived  of  his 
property,  or  all  that  makes  property  of  any  value,  as  if  he 
held  no  title.  This,  however,  is  not  an  open  question  in  this 
State.  It  has  been  before  this  Court  at  various  times  and  in 
various  shapes,  from  the  earliest  history  of  the  State  to  the 
present  period.  {Ounier  v.  Geary,  1  Cal.  462;  City  of  San 
Frwnoisoo  v.  Scott,  4  Cal.  114;  MeCarm  v.  Sierra  Co.,  7  Cal. 
121;  Sacramento  Valley  Road  v.  Moffati,  7  Cal.  677;  Cotton 
V.  Rossi,  9  Cal.  595;  McOatOey  v.  Welter,  12  Cal.  500;  Bens^ 
ley  V.  Mourdam  Lake  Co.,  18  Cal.  306;  Johnson  v.  Alameda 
Co.,  14  Cal.  196 ;  S.  F.  and  San  Jose  Railroad  Co.  v.  Mahoney, 
29  Cal.  112.) 

By  the  Court,  Sawdkbson,  J.: 

The  complaint  all^pes  that  the  defendant,  by  its  servants 
and  agents,  forcibly  and  unlawfully  entered  upon  the  land  of 
the  plaintiff  and  graded  through  the  same  a  bed  for  their  rail- 
roady  and  in  so  doing  r«noved  and  destroyed  certain  fruit 
trees  planted  and  growing  upon  the  land;  that  the  defendant 
threatens  to  complete  the  construction  of  its  road  by  placing 
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upon  the  bed  so  graded  the  requisite  superstructure;  and  that 
the  defendant  is  insolvent,  concluding  with  a  prajer  for 
damages  and  an  injunction. 

The  defendant  justifies  the  supposed  trespass  under  the  Act 
entitled  "  An  Act  to  provide  for  the  inoorporatica  of  railroad 
companies  *and  the  management  of  the  affairs  thereof,  and 
other  matters  relating  thereto,"  passed  May  20th,  1861,  as 
amended  April  27th,  1863,  (Statutes  1861,  p.  607;  1863,  p. 
610.)  Judgment  was  for  the  defendant,  and  the  plaintif 
appealed  after  having  first  moved  for  a  nerw  trial. 

Section  twenty-two  of  the  Act  in  question  providea  that 
railroad  companies  may  acquire  the  title  to  such  land  as  tfiey 
may  need  for  the  purposes  of  their  road. 

Section  twenty-three  provides  that  such  land  may  be  ac- 
quired by  condenmation,  after  a  certain  mode  prescribed  in 
the  Act. 

Section  twenty-four  requires  that  proceedings  far  that  pur- 
pose shall  be  conunenced  by  petition,  setting  forth  certain 
matters  which  are  specified  in  that  section. 

Sections  twenty-five  to  thirty-seven,  both  inclusive,  pre- 
scribe how  such  proceedings  shall  be  conducted.  Sections 
thirty-four,  thirty-five,  thirty-six  and  thirty-seven  are  those 
with  which  we  have  to  deal  more  especially  in  the  present 
case,  and  are  as  follows: 

'^  Sec.  34.  If  the  title  attempted  to  be  acquired  by  virtue 
of  the  provisions  of  this  Act  shall  be  found  to  be  defective 
from  any  cause,  such  company  may  again  institute  prooeed- 
ings  to  acquire  the  same,  asi  in  this  Act  prescribed,  and  at  any 
stage  of  such  new  proceedings,  or  of  any  proceedings  under 
this  Act,  the  Court  or  Judge  in  chambers  may,  by  a  rule  or 
order  in  that  behalf  made,  authorize  such  company,  if  already 
in  possession,  to  continue  in  the  use  and  possession;  and  if 
not  in  possession,  to  take  possession  of  and  use  such  pronises 
during  the  pendency  and  until  the  final  conclusion  of  sncfa 
proceedings,  and  may  stay  all  actions  and  proceedings  against 
such  company  on  account  th«reof;  provided,  such  compaDy 
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shall  pay  a  safficient  sum  into  Gk>ttrt  or  give  security,  to  be 
approved  by  such  Court  or  Judge,  to  pay  the  compensation  in 
that  behalf  when  ascertained. 

''  Sxc.  35.  Upon  the  report  of  the  Commissioners  being  filed 
for  record,  as  above  provided  for,  and  i^n  the  payment  or 
tender  of  the  compensation  and  costs,  as  prescribed  in  thiff 
Act,  the  real  estate,  or  the  right,  title  or  interest  therein 
described  in  such  report,  shall  be  and  become  the  property  of 
said  company  for  the  purposes  of  its  incorporation,  and  shall 
be  deemed  to  be  acquired  for  and  appropriated  to  public  use." 

^^  Skc.  86.  Such  companj'  shall,  within  thirty  days  after  the 
final  confirmation  of  the  i-eport  as  aforesaid,  pay  or  tender  the 
sum  of  money  ascertained  and  assessed  by  said  Commissioners 
as  and  for  the  compensation  of  each  tract  of  land  described  in 
said  report,  of  which  the  compensation  was  ordered  by  said 
Court  or  Judge,  to  be  ascertained  and  assessed  as  aforesaid; 
and  said  payment  or  tender  may  be  made  to  the  person  or 
persons  owning  said  tract  of  land,  or  having  or  holding  any 
right,  title  or  interest  therein,  according  to  the  amount  or 
extent  of  the  right,  title  or  interest  owned  or  held  therein  by 
such  person  or  persons,  or  said  payment  may  be  made  to  the 
said  Clerk  for  said  persons,  and  the  same  shall  be  deemed  and 
taken  as  a  payment  to  such  person  or  persons,  and  shall  be  as 
efFectual  for  all  purposes  whatsoever  as  if  the  said  sum  of 
money  had  been  personally  paid  to  each  and  all  of  the  persons 
entitled  thereto. 

^^  Sec.  37.  The  said  Court  or  Judge  shall,  at. the  time  of  the 
payment  of  the  said  sum  of  money  to  the  said  Clerk,  or  at 
such  o^her  time  or  times  as  may  be  ordered,  direct  and  order 
the  same  to  be  paid  over  to  the  person  or  persons  who  shall, 
upon  satisfactory  proof,  appear  to  be  entitled  thereto.** 

By  the  foregoing  provisions  it  is  clear  that  the  Legislature 
intended  that  just  compensation  should  be  made  for  land 
taken  for  public  use  and  actually  paid  before  the  title  vests  in 
the  railroad  company,  but  that  the  railroad  company  should 
have  the  right  to  enter  and  proceed  with  the  survey  and  con- 
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&truction  oi  the  road^  if  so  disposed,  before  the  compensation 
is  ascertained  or  paid^  provided  the  company  pays  into  Court 
a  sum  of  money  sufficient  to  pay  the  daoiages  when  assessed, 
or  gives  security,  to  be  approved  by  the  Court  or  Judge,  for 
the  payment  of  the  same  within  thirty  days  after  the  final 
confirmation  of  the  report  of  the  Comnoissioners. 

The  facts  of  this  case,  so  far  as  they  are  needful  to  the  pres- 
ent purpose,  are  substantially  as  follows:  The  defendant  filed 
a  petition  for  condemnation  in  due  form,  gave  a  bdnd  approved 
by  the  Judge,  and  obtained  an  order  authorizing  it  to  proceed 
with  the  construction  of  its  road,  and  to  take  or  continue  in 
the  possession  of  the  land  for  that  purpose  pending  the  pro- 
ceedings. Conwnissioners  were  appointed  to  view  the  prem- 
ises and  assess  the  damages.  They  did  so,  and  filed  their 
report  on  the  27th  of  November,  1865.  The  plaintiff  appeared 
before  the  Commissioners  in  person  and  by  counsel.  He  testi- 
fied himself  as  to  the  damages,  and  introduced  other  persons 
as  witnesses.  *  The  report  of  the  Commissioners  was  finally 
confirmed  on  the  16th  of  February,  1866,  after  a  motion  made 
by  the  plaintiff  to  vacate  it  and  grant  a  new  trial  had  been 
heard  and  denied.  The  supposed  trespass  was  committed 
before  and  pending  these  proceedings.  This  action  was  com- 
menced on  the  day  before  the>  report  of  the  Commissioners 
was  filed.  At  that  time  no  compensation  for  the  land  had 
been  paid,  and,  ui^der  th^  statute^  the  defendant  had  until  the 
expiration  of  thirty  days  from  the  16th  of  February,  1866,  to 
make  payment. 

The  controlling  question,  and  the  only  one  which  we  deem 
it  important  to  notice  ifi  extenao,  relates  to  the  constitution- 
ality of  the  Bailroad  Act  so  far  as  it  authorises  an  entiy  upon 
the  land  before  the  damages  have  been  paid  and  the  title 
thereby  vested  in  the  corporation. 

Several  cases  are  cited  by  counsel  for  the  plaintiff,  decided 
before  and  since  the  passage  of  the  Act  in  which  the  Constitn- 
tion,  as  is  claimed,  has  received  a  construction,  in  view  of 
which  we  are  foreclosed  upon  the  question  and  oompelled  to 
declare  the  provision  in  band  repugnant  to  that  clause  of  the 
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DecIapatioD  of  Bights  which  proyides  that  private  property 
shall  not  be  taken  for  public  use  without  just  compensation. 
(Coo.y  Art  I,  Sec  8.)  In  riew  of  this  elaim,  it  becomes 
important  in  the  first  instance  to  detertnine  precisely  what,  if 
anything,  has  been  decided  with  reference  to  the  present  ques- 
tion. 

The  fir^  ease  is  that  of  the  Cihf  of  San  Francisco  v.  dcoitj 
4  Oal.  114.  It  was  an  action  for  ihe  obstruction  of  a 
street  in  San  Francisco.  The  Common  Council  had  by  ordi- 
nance extended  the  street  through  the  land  of  one  Price.  In 
conformity  with  the  provisions  of  the  city  charter  the  damages 
had  been  assessed  and  awarded  to  Price.  The  street  had  been 
opened  and  maintained  as  such  for  four  or  five  months  after 
the  award,  when,  the  damages  remaining  unpaid,  the  defend- 
anty  as  agent  of  Price,  and  by  his  direction,  obstructed 
the  street,  and  the  question  was  whether,  under  the  circum< 
stances,  the  title  to  the  land  had  vested  in  the  city  so  as  to  render 
the  defendant  liable  for  obstructing  the  street  The  Couri. 
Mr.  Chief  Justice  Murray,  said :  "  Our  Bill  of  Bights  provides 
that  private  property  shaU  not  be  taken  for  public  use  with- 
out just  compensation  being  made  therefor,  and  it  is  now  the 
better  opinion  that  such  compensation  must  be  made  before 
the  citi£»n  can  be  divested  of  his  rights.  It  is  not  sufficient 
that  the  law  points  out  the  mode  by  which  he  damage  may 
be  ascertained,  and -provides  the  party  with  a  remedy  to  enforce 
his  rights;  no  such  obligation  can  be  imposed  upon  him;  he 
is  entitled  to  the  damages  which  he  has  sustained  without  re- 
sorting to  a  legal  tribunal  to  enforce  the  payment.  The  law 
watches  the  exercise  of  this  prerogative  right  of  sovereignty 
with  a  zealous  regard  for  the  rights  of  the  citizen.  Admitting 
all  the  steps  for  opening  this  street  were  properly  and  legally 
taken,  (a  proposition  denied  by  the  appellant's  counsel,)  it  is 
evident  that  the  premises  in  question  did  not  become  a  public 
street  by  virtue  of  such  ordinance  until  the  city  had  paid  or 
tendered  the  amount  of  the  assessment  to  the  defendant^  in 
other  words,  a  city  ordinance  would  not  divest  the  title  to 
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private  property,  and  ex  propio  vigore  operate  a  dedication  to 
the  public  uae." 

By  this  language  we  understand  the  Court  to  hold  merely 
that  the  damages  must  be  paid  before  the  title  could  vest  in 
the  city.  Whether  the  city,  if  its  charter  had  so  provided,  could 
have  entered  upon  the  land  for  the  purpose  of  survey  or  eon- 
struction  before  the  payment  of  the  damages,  upon  giving  se- 
curity therefor,  was  a  question  not  in  the  case  and  not  comsid* 
ered.  What  the  terms  of  the  ordinance  were  does  not  appear, 
but  from  what  is  said  it  must  be  presumed  that  the  city  had 
undertaken  to  establish  the  street  regardless  of  the  question 
whether  compensation  had  been  made  or  secured  in  any  man- 
ner other  than  by  a  simple  award. 

The  next  case  is  that  of  McCann  v.  Sierra  County,  7  CaL 
121.  The  action  was  like  the  present  The  Board  of  Super- 
visors of  Sierra  Comity  had  by  resolution  extended  a  street  or 
thoroughfare  through  the  land  of  the  plaintiff  without  having 
provided  any  fund  for  compensation.  The  Court  said :  '^  The 
Constitution  of  California  provides  '  that  private  piviperty  shall 
not  be  taken  for  public  use,  unless  just  compensation  be  made 
therefor.'  A  similar  provision  is  to  be  found  in  the  Constitn- 
tion  of  every  State  in  the  Union,  and  the  result  of  the  decisions 
on  this  subject  may  be  briefly  stated  thus:  That  oompensation 
must  be  made  in  advance^  or  a  fund  must  be  provided  out  of 
which  oompensation  shall  be  made,  so  soon  as  the  amount  can 
be  determined.  The  property  of  the  citizen  cannot  be  taken 
from  him  without  ample  means  of  remuneration  are  provided. 
From  this  it  results  that  the  Act  of  the  Supervisors  of  Siorra 
County,  in  appropriating  the  property  of  the  plaintiff  to  public 
uses,  before  making  provision  for  paying  him  the  value  th»^f, 
was  illegal,  and  that  he  might  resort  to  a  Court  of  equity  to 
restrain  them  from  interfering  with  the  freehold." 

This  language  when  limited  to  the  conditions  before  the 
Court,  as  it  must  be,  amounts  to  precisely  what  was  said  in 
the  City  of  San  Francisco  v.  Scott  It  is  but  a  loose  repetition 
of  the  language  of  the  Constitution  and  throws  no  more  light 
upon  the  question  before  us  than  ia  emitted  by  die  Constitu- 
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tion  itself.  This  is  also  true  of  the  next  case  of  CoUan  v. 
Rossi,  9  Cal.  595,  which  merely  repeats  the  previous  cases, 
and  reasserts  the  broad  proposition  that  private  property  can- 
not-be  taken  without  compensation  is  first  made  or  a  fund 
provided;  but  as  to  the  question  whether,  under  an;  mode 
which  the  Legislature  may  adopt  for  working  the  power  of 
eminent  domain,  the  compensation  therein  provided  for  must 
precede  the  occupation  of  the  land  or  be  contemporaneous  with 
it,  or  may  follow  it  within  a  reasonable  time,  which  is  the 
question  here,  not  a  word  is  said. 

The  next  case  is  that  of  McCatdey  v.  Wetter,  12  OaL  500. 
It  was  an  action  for  forcible  entry  and  unlawful  detainer. 
Weller,  then  Governor  of  the  State,  took  possession  of  the 
State  Prison,  under  an  Act  of  the  Legislature,  which  empow- 
ered and  directed  him  to  do  so  in  the  name  of  the  State,  but 
made  no  provision  for  compensating  McCauley  for  his  interest 
in  the  property,  which  was  a  leasehold  estate.  The  Court 
held  that  the  Act  was  unconstitutional  because  it  made  no 
provision  for  compensation  neither  before  nor  after  seizure, 
citing  the  cases  already  noticed.  Upon  the  question  before  us 
it  did  not  and  could  not  have  expressed  an  opinion  for  the 
obvious  reason  that  it  was  not  involved  in  the  case.     ' 

The  next  case  is  that  of.  Bensley  v.  The  Mountain  Lake 
Water  Company,  13  CaL  306.  It  was  an  action  very  much 
like  the  present,  but  it  turned  upon  no  such  question  as  that 
with  which  we  are  dealing.  It  turned  wholly  upon  the  ques- 
tion whether  the  defendant  had  abandoned  whatever  rights  it 
had  acquired  in  the  land  by  withdrawing  the  money  which 
had  been  deposited  in. Court  as  security  for  the  payment  of 
the  damages,  and  delaying  any  action  under 'the  proceedings 
to  condemn  for  a  period  of  four  years,  and  until  the  land  had 
increased  very  much  in  value,  when  it  undertook  to  assert  its 
alleged  right.  It  is  true  that  the  provision  of  the  statute 
under  which  the  proceedings  were  had  were  substantially  the 
same  as  here,  (Statutes  1851,  p.  488,  Sec  17,)  but  no  point 
was  made  as  to  their  constitutionality.  The  language  of  Mr. 
Justice  Baldwin,  in  discussing  the  question  of  abandonment, 
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may  be  broad  enough,  perhaps,  to  cover  the  constitutional 
question ;  but  his  attention  was  not  called  to  it,  and  he  makes 
no  reference  whatCfver  to  the  terms  of  the  statute,  showing 
that  the  question  was  quite  as  absent  from  his  mind  as  it*  was 
from  the  case  with  which  he  was  dealing.  That  he  did  not 
consider  that  he  had  decided  it  is  made  obvious  by  a  reference 
to  the  subsequent  case  of  Gilmer  v.  Lime  Point,  whidi  will  be 
noticed  hereafter. 

The  next  case  is  that  of  Johnson  v.  Alameda  County,  14 
Cal.  106.  It  was  an  action  against  the  county  for  the  value 
of  certain  land  over  which  a  road  had  been  opened  by  the 
Board  of  Supervisors*  It  proceeded  upon  the  theory  that  the 
road  had  been  lawfully  opened  and  that  the  title  to  the  land 
had  vested  in  the  public;  but  the  Court  held  that  it  had  not, 
for  the  reason  that  the  county  had  not  paid  for  it,  and  that 
the  land  was  therefore  still  the  land  of  the  plaintiff. 

That  no  greater  latitude  should  be  given  to  the  foregoing 
cases  than  that  which  we  have  indicated  is  suggested,  if  not 
demonstrated,  by  the  case  of  Oilm^r  v.  lAm^  Point,  18  Cal. 
230.  The  Act  under  which  the  condemnation  of  Lime  Point 
was  sought  in  that  case  provided  that  the  money  should  be 
paid  iAto  the  County  Treasury  for  the  benefit  of  the  owners, 
and  that  the  Treasurer  should  be  required  to  give  a  special 
bond  for  its  safe  keeping,  and  that  when  this  was  done  a  deed 
should  be  made,  and  thereby  the  title  should  become  vested 
in  the  United  States.  A  point  was  made  as  to  the  constitu- 
tionality of  the  Act  in  this  respect,  and  the  Court  held  that  it 
was  free  from  objection  on  that  score,  citing  New  York  cases 
in  which  it  was  held  that  compensation  need  not  be  paid  be- 
fore entry.     (lb.  260.) 

The  last  case  relied  upon  is  that  of  the  San  Francisco  and 
San  Jose  Railroad  Company  v.  Mahoney,  29  Cal.  112.  The 
ground  upon  which  it  is  claimed  that  it  is  conclusive  of  the 
present  question  is  of  the  same  character  as  Aat  relied  upon 
in  connection  with  the  other  cases  already  noticed.  It  is  suf- 
ficient to  say  that  the  point  here  made  was  not  Biade  in  that 
case,  and  was  not  considered* 
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of  the  power.  (B.  and  0.  Raihvay  Co.  v.  Davis,  S  Deo.  k 
Bat.  461.)  Independent  of  constitutional  restricdone  there 
seems  to  be  no  good  reason  for  doubting  the  power  of  tbe 
Government  to  take  the  property  first  and  make  oompenaatton 
afterwards^  if  not  to  take  it  without  any  compensation  -whMt" 
ever.  Such  a  course  might  in  manj  eases  admitting  of  no 
delay,  be  needful  to  a  prompt  and  complete  lesponse  to  the 
necessities  of  the  Qovemment.  It  may  be  that  the  pubhe 
service  might  suffer  serious  detriment  by  a  delay  sufficient  to 
ascertain  in  a  practicable  and  satisfactory  mode  the  value  of 
the  property  taken  and  to  provide  compensation,  wiale  the 
citizen  could  not  suffer  materially  by  a  reasonable  delay  for 
that  purpose.  So  the  eitLeen  is  assured  of  compensation  with- 
out such  delay  as  to  seriously  impair  the  compensation  when 
received,  there  would  seem  to  be  no  juat  ground  for  complaint, 
and  the  obligation  resting  upon  the  Oovemment  must,  for  all 
the  purposes  of  the  question,  be  accepted  as  sufficient  assur- 
ance that  compensation  will  be  made. 

In  view  of  the  proceedings  usually  resorted  to  for  the  pur- 
pose of  ascertaining  the  amount  of  compensation,  important 
enterprises  demanded  by  the  public  necessities  may  be  delayed 
and  crippled  without  any  very  substantial  reason,  if  compensa- 
tion must  be  made  before  any  use  of  the  property  can  be  had. 
In  time  of  war,  and  perhaps  under  otiier  public  exigencies 
admitting  of  no  delay,  an  immediate  seizure  may  be  impera- 
tively demanded  by  the  necessities  of  the  public,  and  if  so  a 
rule  which  exacts  compensation  before  seixuie  would  be  a 
practical  denial  of  the  power  in  cases  where  its  excrase  is 
most  needed.  We  must  presume  that  these  considerations 
were  present  to  the  minds  of  the  framen  of  American  Con- 
stitutions when  dealing  with  the  power  of  eminent  domain. 
Regarding  it  on  the  one  hand  as  a  sovereign  and  imperial 
power  of  onerous  and  oppressive  tendencies,  and  on  the  other 
hand  as  an  indispensable  power,  the  reasonable  exercise  of 
whi^h  upon  terms  of  equitable  compensation  must  become 
needful  to  the  public  good  — at  all  times  paramount  to  that  of 
individuals  —  they  must  be  presumed  to  have  sou^t  a  rule  for 


Jan.,  1867.]  Fox  v.  W.  P,  Railboad  Oo.  651 

Opinion  of  th«  Coort  —  Sanderton,  J. 

its  exercise  which,  while  SuflSciently  guarding  against  abuse, 
would  not  fail  to  afford  a  speedy  and  adequate  response  in  all 
emergencies,  to  the  necessities  of  the  public. 

The  language  of  our  Constitution  is  general  and  makes  no 
distinction  between  cases.  It  must  therefore  be  read  as  ex- 
acting compensation  in  advance  in  all  caser«,  no  matter  how 
great  the  emergency,  or  in  none.  If  the  former  reading  is  to 
be  adopted  the  Government  cannot  even  in  time  of  war  touch 
the  property  of  the  citizen  without  first  paying  for  it;  and  in 
time  of  peace  neither  the  Government  nor  corporations  acting 
as  its  agents  can  enter  upon  the  construction  of  public  im- 
provements, however  urgently  they  may  be  demanded  by  the 
necessities  of  the  public,  until  after  long  delays  which  may 
result  in  serious  detriment  to  the  business  and  general  pros- 
perity of  the  county,  .notwithstanding  the  fact,  which  is 
patent  to  every  one,  that  the  rights  of  the  citizen  may  be 
otherwise  amply  secured.  If  such  is  the  true  reading,  it  must 
be  admitted  that  the  framers  of  the  Constitution  have  suc- 
ceeded effectually  in  guarding  the  rights  of  the  citizen ;  but  it 
must  be  further  admitted  that  in  doing  so  they  have  gone 
much  further  than  was  necessary  to  accomplish  all  that  was 
requisite  in  that  direction,  and  have  adopted  a  rule  which  in 
many  cases  may  operate  to  the  detriment  of  the  public  good 
without  any  substantial  advantage  to  the  citizen  —  a  result  not 
intended,  if  they  were  influenced  by  the  considerations  above 
suggested  and  which  would  naturally  occur  to  their  minds. 

The  practice  of  taking  private  property  for  public  use,  be- 
fore payment  therefor  was  actually  made,  prevailed,  it  is  be- 
lieved, before  the  Eevolution  of  1776.  It  certainly  has  since 
in  many  of  the  States  of  the  Union,  as  will  appear  hereafter, 
under  constitutional  provisions  the  same  as  ours,  and  with- 
out just  complaint,  so  far  as  is  known.  Had  it  been  the  in- 
tention to  establish  a  different  rule  in  this  State,  it  is  but 
reasonable  to  suppose  that  the  framers  of  our  Constitution 
would  have  followed  the  example  of  Kentucky,  Ohio  and 
other  States^  by  expressing  the  intent  dearly,  and  would  not 
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have  adhered  to  language  which  had  been  repeatedly  construed 
as  giving  sanction  to  the  practice. 

In  a  large  majority  of  the  American  Constitutions  the  re- 
striction upon  the  exercise  of  this  power  is  couched  in  the 
brief  and  general  language  employed  in  our  own — "  Nor  shall 
private  property  be  taken  for  public  use  without  just  compai' 
sation/'  which  does  not,  at  least  in  terms,  require  compensa- 
tion to  be  made  in  advance.  But  in  some  the  restriction  is 
defined  with  more  particularity.  The  language  of  the  Consti- 
tution of  Kentucky  is:  "Nor  shall  any  man's  property  be 
taken  or  applied  to  public  use,  without  the  consent  of  his 
representatives  and  without  just  compensation  being  previatidy 
made  to  him."  The  Constitutions  of  other  States  also  require 
compensation  to  be  made  in  advance.  The  Constitution  of 
Ohio  discriminates  between  cases,  and  provides  that  com- 
pensation shall  be  made  in  advance  only  in  certain  cases, 
leaving  the  Gk)vemment  to  provide  ior  the  payment  of  com- 
pensation in  other  cases  after  the  seizure.  Its  language  is  as 
follows:  "Private  property  shall  ever  be  held  inviolate,  but 
subservient  to  the  public  welfare.  When  taken  in  time  of 
war  or  other  public  exigency  imperatively  requiring  its  imme- 
diate seizure,  or  for  the  purpose  of  making  or  repairing  loads 
which  shall  be  op^n  to  the  public  without  charge,  a  compen- 
sation shall  be  made  to  the  owner  in  money;  and  in  all  other 
cases  where  private  property  shall  be  taken  for  public  nae,  a 
compensation  therefor  stall  be  first  made  in  money,  or  first 
secured  by  a  deposit  of  money;  and  such  compensation  shall 
be  assessed  by  a  jury,  without  deduction  for  benefits  to  any 
property  of  the  owner."  Here  the  whole  subject  seems  to  be 
provided  for,  leaving  but  very  little  to  the  discretion  of  the 
Legislature. 

The  language  of  the  Constitution  of  Indiana  aIso  discrimi- 
nates between  cases :  "  No  man's  property,  shall  be  taken  bv 
law  without  just  ^compensation,,  noi^  except  in  case  of  the 
State,  without. such  compensation  first. as^esse^nxii  tendered." 

Contrasting  the  language  of  our  Constitution  witii  that  oi 
the  Constitutions  of  Kentucky,  Ohio  and  Indiana,  there  would 
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seem  to  be  little  room  for  doubting  that  the  time  at  which 
compensation  is  to  be  made,  whether  before  or  after  the  seiz- 
ure, is  left  to  the  discretion  of  the  Ix^slature.  It  is  dear 
that  to  the  minds  of  the  framers  of  those  Constitutions  such  a 
result  would  have  followed  from  the  use  of  the  general  lan- 
guage found  in  onr  Constitution^  for  while  they  used  it  they 
proceeded  to  qualify  its  general  terms. 

The  charter  of  the  'Buckfield  Branch  Eailroad,  a  corporation 
in  the  State  of  Maine,  contained  a  clause  to  the  effect  that 
damages  for  taWng  private  property  for  its  use  should  be 
ascertained  and  paid  aa  provided  in  the  statute  in  relation  to 
highways.  Under  tiiat  statute  the  corporation  was  authorized 
to  enter  upon  and  take  possession  of  such  land  as  it  required, 
upon  giving  security,  if  required,  for  the  payment  of  such 
damages  as  might  thereafter  be  awarded  by  a  jury  impanelled 
for  that  purpose.  The  constitutionality  of  this  provision  of 
the  statute  arose  in  the  case  of  Cushman  v.  Smith,  34  Maine, 
247,  and  the  conclusion  was  reached  that  it  was  not  repug- 
nant to  the  Constitution,  which,  in  the  respect  under  consid- 
eration, is  the  same  as  ours.  The  conclusions  reached  by  the 
Court  are  thus  summed  up  by  Mr.  Chief  Justice  Shepley,  by 
whom  the  opinion  of  the  Conrt  was  delivered: 

"  1.  The  clause  in  Constitutions,  which  prohibits  the  taking 
of  private  property  for  public  use,  was  not  designed  to  operate, 
and  it  does  not  operate,  to  prohibit  the  legislative  department 
from  authorizing  an  exclusive  occupation  of  private  property 
temporarily,  as  an  incipient  proceeding  to  the  acquisition  of  a 
title  +o  it  or  to  an  easement  in  it. 

"  2.  It  was  designed  to  operate,  and  it  does  operate,  to  pre- 
vent the  acquisition  of  any  title  to  land  or  to  an  easement  in 
it,  or  to  a  permanent  appropriation  of  it,  from  an  owner  for 
public  use,  without  the  actual  payment  or  tender  of  a  just 
compensation  for  it. 

"3.  That  the  right  of  such  temporary  occupation  as  an 
incipient  proceeding,  will  become  extinct  by  an  unreasonable 
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delay  to  perfect  proceedings,  including  the  actual  payment  or 
tender  of  compensation  to  acquire  a  title  to  the  land  or  of  an 
easement  to  it. 

^^  4.  That  an  action  of  trespass  qwofre  clausum  may  be  main- 
tained to  recover  damages  for  the  continuance  of  such  occu- 
pation, unless  compensation,  or  a  tender  of  it^  be  made  within 
a  reasonable  time  after  the  commencement  of  it. 

^^5.  That  under  such  circumstances  an  action  of  trespass, 
or  an  action  on  the  case,  may  be  maintained  to  recover  damages 
for  all  the  injuries  oocasioned  by  the  prior  occupation." 

A  like*  oonstniction  has  been  placed  upon  this  provision  of 
the  Constitution  in  New  Yorii,  Penneylvania,  Indiana  and 
Michigan;  and  doubtless  in  other  States  alsa  {Bloodgood  v. 
Mohawk  arid  Hudson  River  Railroad  Company ,  14  Wend.  56 ; 
Smith  v.  Helmer,  7  Barb.  416 ;  Mayor  and  Aldermen  of  Pitts- 
burg V.  Scott,  1  Penn.  St  R.  309;  Hwwkins  v.  Lanvrence,  8 
Blackf.  266 ;  RubaUon  v.  McClure,  4  Blackf.  506 ;  Green  t. 
Michigan  Southern  Railroad  Company,  3  Mich.  496.) 

If,  as  claimed  by  the  appellant,  the  Constituticai  is  to  be 
read  as  requiring  compensaticm  to  be  made  in  advance  of  the 
taking,  a  further  question  then  arises  as  to  what  is  the  taking 
in  the  sense  of  the  Constitution  and  the  statute.  When  can 
it  be  said  that  the  act  of  taking  has  transpired!  Has  it  tran- 
spired when  an  entry  for  the  purpose  of  survey  and  selection 
has  been  made;  or  when  an  occupation  for  the  purpose  of 
construction  has  been  taken;  or  has  it  transpired  only  when 
the  last  act  has  been  performed,  which,  under  the  mode  of 
condemnation  adopted,  is  required  to  transfer  the  title  or  sub- 
ject it  to  the  servitude?  Upon  this  question  at  least  the  Con- 
stitution is  silent,  except  so  far  as  its  will  is  indicated  by  the 
naked  import  of  the  word  "  taken."  The  provisi<m  requiring 
compensation  presupposes  that  certain  proceedings  will  have 
to  be  taken  for  the  purpose  of  enabling  the  Government,  or 
its  agent,  the  corporation,  on  the  one  hand,  to  determine 
whether  the  property  will  be  required,  and  <m  the  other,  to 
enable  the  Government,  or  the  oorponUioo  and  the  individiial, 
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to  ascertain  what  the  compensation  ought  to  be  if  the  Gov- 
ernment or  the  corporation  finally  concludes  to  take  the  land. 
The  right  to  take  for  public  use  implies  the  right  to  enter  for 
the  purpose  of  ascertaining  whether  the  public  need  will  be 
subserved  by  the  taking.  If  a  railroad  is  to  be  constructed,  a 
survey  must  be  made  before  the  corporation  canr  determine  the 
precise  land  which  will  be  required;  and  the  coiporation  may 
lawfully  enter  for  that  piurpose  and  may  lawfully  do  what 
would  otherwise  be  a  trespass.  Under  no  circumstances, 
then,  can  the  entry  be  regarded  as  the  taking.  Nor,  indeed, 
can  it  be  said  in  any  legal  sense  that  the  land  has  been  taken 
until  the  act  has  transpired  which  divests  the  title  or  subjects 
the  land  to  the  servitude.  So  long  as  the  title  remains  in  the 
individual,  or  the  land  remains  uncharged  by  the  servitude, 
there  can  have  been  no  taking  under  conditions  which,  as 
already  stated,  preclude  the  commission  of  a  trespass.  The 
Government  and  the  individual  really  stand  in  the  attitude  of 
contracting  parties,  with  this  difference  only,  that  the  former 
has  the  power  to  compel  the  contract  if  ^ling  to  pay  what 
may  be  ascertained  to  be  a  fair  price.  Until  the  price  has 
been  ascertained  the  GovemmcAt  is  not  in  a  position  to  close 
the  bargain,  and  when  it  is  ascertained,  if  the  sum  is  not  satis- 
factory the  Government  may  withdraw.  The  Government  is 
under  no  obligation  to  take  the  land  if  the  terms  when  ascer- 
tained are  not  satisfactory.  If  this  view  of  the  rights  of  the 
Government  is  correct,  and  no  reason  occurs  to  us  why  it  is 
not,  it  follows  that  the  Legislature  may  prescribe  the  proceed- 
ings by  which  the  taking  shall  be  effected,  and  the  time  at 
which,  in  view  of  the  mode  adopted,  the  taking  shall  be 
deemed  complete;  and  if  so  the  statute  in  hand  does  no  vio- 
lence to  the  Constitution  if  read  as  exacting  compensation  in 
advance  of  the  taking,  for  it  does  not  propose  to  transfer  the 
tide  or  subject  the  land  to  the  servitude  in  limine;  on  the 
contrary,  it  expressly  provides  that  the  title  shall  not  pass 
until  the  compensation  has  been  paid.  Hence,  in  the  sense  of 
the  statute,  the  taking  consists  of  a  series  of  acts  commencing 
with  the  entry  for  the  purpose  of  location  and  terminating  in 
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the  act  of  payment^  and  the  sense  of  the  statute  ie  not  necea- 
sarily  repugnant  to  the  sense  of  the  Constitution.  Under  this, 
view  the  only  objection  which  can  be  urged  against  the  statute 
is  that  it  may  by  possibiKty  be  made  to  justify  a  trespass  in 
the  event  the  corporation  should  finally  conclude  not  to  take 
the  land.  But  the  answer  to  this  is  that  the  possibility  does 
not  exist,  for  the  moment  the  time  has  passed  for  making  the 
compensation^  or  the  moment  the  corporation  elects  not  to 
take  the  land,  the  shield  interposed  between  it  and  the  indi- 
vidual pending  the  proceedings  on  the  score  of  trespass,  is 
withdrawn^  and  the  latter  has  his  remedy  by  action  against 
the  former  for  the  recovery  of  his  land  and  any  damages  he 
may  have  sustained  by  reason  of  the  trespass.  It  will  not  do 
to  say  in  reply  to  this  that  the  remedy  may  be  worthier  bv 
reason  of  the  insolvency  of  the  corporation.  That  happens 
every  day,  and  in  every  conceivable  case,  and  it  is  beyond  the 
power  of  Constitutions  or  statutes  to  prevent  it  Moreover, 
such  consequences  have  never  been  considered  proper  tests  by 
which  to  solve  constitutional  questions. 

So,  whether  we  read  the  Constitution  as  exacting  compen- 
sation before  the  taking,  or  as  permitting  the  taking  before 
compensation  is  made,  the  result  would  seem  to  be  the  same 
so  far  as  the  validity  of  the  present  statute  is  concerned.  But 
we  are  of  the  opinion  that  the  latter  is  the  proper  reading. 
It  certainly  is  sustained  by  very  high  authority,  as  we  have 
seen.  At  least,  in  view  of  the  fact  that  the  Constitution  does 
not,  either  in  direct  terms  or  by  unavoidable  inference,  require 
compensation  in  advance,  and  in  view  of  the  further  fact  that 
if  it  did  so  the  power  of  eminent  domain  might  be,  as  we 
have  seen,  practically  denied  to  the  Government  in  the  hour 
of  its  greatest  need,  as  in  the  6ase  of  war  or  other  great  and 
sudden  emergencies  admitting  of  no  delays  for  which  the 
framers  of  the  Ohio  Constitution  were  so  careful  to  provide; 
and  in  view  of  the  further  fact  that  in  the  present  day  and 
generation  the  exercise  of  the  power  of  eminent  domain  may 
be  intrusted  to  the  Legislature  without  reasonable  apprehen- 
pion*  of  abu^}  and  in  view  of  the  further  fact  that  the  Ian- 
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paid  before  the  taking^  and,  without  a  critical  examination,  are 
apt  to  mislead  aa  to  the  real  point  decided.  But  they  all 
concede  that  the  constitutional  requirement  was  satisfied  by  a 
provision  for  payment,  and  of  a  fund  out  of  which  satisfaction 
could  with  certainty  he  had ;  and  further,  that  when  the  State, 
or  a  subordinate  division  of  the  State,  was  to  make  the  com- 
pensation, and  the  law  provided  the  means  by  taxation  for 
raising  the  fund,  this  was  a  suflSeient  provision — or,  in  the  lan- 
guage of  the  Chancellor,  ^^that  it  was  sufficient  if  a  certain 
and  adequate  remedy  was  provided  by  which  the  individual 
could  obtain  such  compensation  without  unreasonable  delay." 
(18  Wend.  17.)  "The  public  purse,  or  the  property  of  the 
town  or  county  upon  which  the  assessment  is  to  be  made,  may 
justly  be  considered  an  adequate  fund."  (lb.  18,  28,  35,  36, 
89,  77.)  Thus  it  is  held,  Aat,  when  a  State,  or  a  city,  or  a 
town,  is  to  make  the  compensation,  and  the  fund  is  authorized 
by  law  to  be  raised  in  such  a  manner  as  to  be  enforced  through 
the  Courts,  the  public  faith  is  pledged,  the  fund  is  certain,  and 
this  is  sufficient  and  satisfies  the  constitutional  provision  with- 
out actual  payment  or  tender.  In  case  of  a  private  corpora- 
tion, it  is  argued  that  there  must  be  a  payment,  or  tender, 
or  a  fimd,  placed  within  the  reach  of  the  owner  of  the  land; 
but,  in  such  case,  they  do  not  very  distinctly  inform  us  what  is 
absolutely  essential  to  constitute  a  sufficient  fund.  It  is  mani- 
fest, however,  that  for  the  purpose  of  constitutional  construc- 
tion the  concession  in  favor  of  the  State,  city,  or  town,  covers 
the  whole  ground.  A  provision  for  subsequent  payment  by 
the  State  or  a  town,  is  certainly  not  an  actual  payment  or 
tender.  And  both  towns  and  States,  notwithstanding  the  pre- 
sumption in  their  favor,  like  corporations,  are  notoriously  often 
slow  paymasters,  even  when  the  laws  are  supposed  to  have 
made  ample  provisions  for  payment 

One  of  the  points  really  decided  in  the  case,  is,  t!  .r  the 
actual  payment  or  tender  is  not  required  prior  to  the  taking, 
but  that  a  fund,  or  means  must  be  provided,  by  which  compen- 
sation shall  be  assured  wit!)  reasonable  certainty,  and  without 
unreasonable  delay.     And  thia  it  by  far  the  strongest  ease 
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against  the  right  to  enter  before  actual  payment,  that  has  come 
under  my  notice  under  constitutional  provisions  substantially 
like  our  own.  I  have  found  nothing  in  the  later  decisions  of 
the  State  of  New  York  opposed  to  this  view.  On  the  con- 
trary, it  seems  to  be  recognized  in  several  subsequent  cases. 
(Baker  v.  Johnson,  2  Hill,  347 ;  People  v.  Heyden,  6  Hill,  361 ; 
Rexford  v.  Knight,  11  N.  Y.  308.) 

The  question  is  examined  in  a  very  exhaustive  and  able 
opinion  in  Cushman  v.  Smith,  34  Maine,  248,  cited  by  my 
associate,  and  the  Court  gives  the  provision  in  question  a  less 
restricted  construction  than  ia  adopted  in  the  arguments  by 
the  Chancellor  and  Senators,  who  expressed  opinions,  in  the 
Court  for  the  correction  of  errors  in  the  case  cited  from  18 
Wendell.  Cushman  v.  Smith  was  affirmed  after  a  change  in 
the  bench,  in  Nichols  v.  Som.  and  K.  B,  B.  Co.,  43  Maine, 
358;  and  Davis  v.  Bvssell,  47  Maine,  445.  In  Indiana  the 
construction  has  been  fully  as  liberal  as  in  Cvshman  v.  Smith. 
{Rvbalton  v.  McClure,  4  Blackf.  507 ;  Hawkins  v.  Lawrence, 
8  Black.  268 ;  McOormick  v.  Pres.  and  Trus.  Town  of  Lafa- 
yette, 1  Cart.  52.)  A  similar  construction  was  given  to  a 
similar  provision  in  the  Constitution  of  Ohio  of  1802.  (Boies 
y.  Cooper,  5  Ohio,  118;  Kramer  v.  Clev.  &  Pitts.  B.  B.  Co.,  5 
O.  St.  R.  144.)  The  Constitution  of  Ohio  has  since  been 
amended.  In  Michigan  a  similar  construction  has  been  adopted. 
(Green  v.  .V.  S.  B.  B.  Co.,  8  Mich-  501.)  In  Wisconsin  the 
same  construction,  with  the  limitations  indicated  in  the  opin- 
ions in  Bloodgood  v.  M.  &  H.  B.  B,  Co.,  18  Wend.,  is  inti- 
mated, though  not  directly  decided,  in  Norton  v.  Peck,  3  Wis. 
724 ;  Shepardson  v.  M.  &  B.  B.  B.  Co.,  6  lb.  613 ;  and  Powers 
V.  Bears,  12  lb.  220.  In  Mississippi* the  provision  is  "com- 
pensation first  made  therefor/'  and  the  Courts  rest  their  con- 
struction on  the  word  "  first."  (Thompson  v.  Grand  Gulf  B. 
ii;  B.  Co.,  3  How.  Miss.  314.)  So.  also,  the  Constitution  of  Mary- 
land requires  the  compensation  to  be  "  first  paid  or  tendered." 
(Stuart  V.  Mayor  and  CUy  Coun.  of  BaU.,  7  Md.  500.)  The 
provision  in  the  old  Constitution  of  Iowa  was  similar  to  ours, 
but  it  seems  to  have  been  thought  necessary  to  amend  it,  ard 
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DOW  the  provision  reads,  '^without  compensatioii  first  being 
made  or  secured."     (Henry  v.  D.  d  P.  B.  B.  Co.,  10  Iowa. 
543.)    Other  ConstitutioiiB  contain  similar  and  further  restric- 
tions.   The  result  of  the  decisions  under  all  the  Ccmstitutions 
containing  provisions  substantially  identical  with  ourB,  is,  that 
laws  authorizing  an  entry  upon,  and  temporaiy  appropriation 
of,  lands  for  public  use,  without  a  previous  actual  payment^  or 
tender  of  compensation,  as  a  preliminary  step  towards  a  per- 
manent appropriation,  to  be  followed  up  and  consununated 
with  reasonable  diligence  by  an  ascertainment  and  payment  of 
the  just  compensation,  and  a  final  condemnation  of  the  land, 
are  not  necessarily  unconstitutionaL    To  this  extent,  at  least, 
I  find  no  conflict  in  the  authorities.    The  decisions  also  appear 
to  be  uniform,  that  if  the  Gk>venunent,  or  a  county,  ciiy  or 
town,  is  to  make  the  compensation,  and  the  law  provides  a 
fimd,  or  provides  for  raising  a  fund  by  taxation  out  of  which 
the  compensation  is  to  be  made,   in  such  manner  that  the 
Courts  can  enforce  the  law  by  compelling  the  officers  to  act 
in  case  they  are  delinquent,  the  constitutional  requirement  is 
satisfied ;  for,  say  the  Courts,  in  substance,  it  must  be  pre- 
sumed that  the  Government  will  discharge  its  duties,  and  the 
taxable  property  of  the  State,  county,  city  or  town,  must  be 
regarded  as  amply  sufficient,  and  the  compensation  certain  to 
be  made.     The  opinions  in  18  Wendell,  however,  in  aign- 
ment,  maintain  that  the  responsibility  of  a  corporation  is  not 
a  sufficient  guarantee.    But  there  is  no  case,  so  far  as  I  am 
aware,  which  goes  to  the  extent  of  holding  that  no  provision 
short  of  payment,  or  tender  by  a  corporation,  can  be  made 
which  will  render  the  provision  for  compensati(»  sufficients 
certain ;  and  when  it  is  once  established  that  a  law  under  an? 
circumstances  may  be  passed  authorizing  a  preliminary  entry 
and  appropriation  before  actual  payment  or  tender,  the  rest 
relates  only  to  the  question  of  whether  the  provision  for  com- 
pensation or  security  that  it  will  be  paid,  is  sufficiently  ce^ 
tain.     While  we  axe  theoretically  not  to  doubt  the  ability  or 
good  faith  of  the  Government,  or  of  subordinate  communities, 
fiiich  as  counties,  cities  and  towns,  to  make  emnpensation,  yet 
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we  cannot  be  blind  to  the  fact  that,  practically,  it  is  possible 
to  provide  other  securities  equally  safe,  lees  expensive  and 
more  prompt  and  efficient  in  matters  involving  the  compara* 
tively  small  amounts  usually  arising  oat  of  the  appropriation 
of  lands  for  railroad  purposes;  and  the  ^' just  compensation" 
contemplated  by  the  Constitution  is  actual|  practical,  and  not 
theoretical  compensation. 

The  statute,  under  which  the  proceedings  in  question  in  this 
suit  were  had,  makes  minute  provision  for  proceedings  to  con- 
demn lands,  by  which  the  parties  are  to  have  notice  and  an 
opportunity  to  be  heard.  Section  thirty-four  provides  that 
**  at  any  stage  *  *  *  of  any  proceejiings  under  this  Act, 
the  Court  or  Judge  in  chambers  may,  by  rule  or  order  in  that 
behalf  made,  authorize  such  company,  if  already  in  possession, 
to  continue  the  use  and  possession;  and  if  not  in  possession, 
to  take  possession  of  and  use  such  premises  during  the  pen- 
dency and  until  the  final  conclusion  of  such  proceedings,  and 
may  stay  all  actions  and  proceedings  against  sueh  company  on 
aoeopnt  thereof;  provided,  such  company  shall  pay  a  sufficient 
sum  into  Court,  or  give  security,  to  be  approved  by  such 
Court  or  Judge,  to  pay  the  compensation  in  that  behalf  when 
ascertained/'  I  do  not  think,  in  view  of  the  decisions  on  the 
subject,  we  can  say,  as  a  matter  of  law,  that  this  is  not  a  suf- 
ficient provision  for  comp^isation  to  justify  the  preliminary 
entry  and  occupation,  in  connection  with  the  further  provision 
that  the  payment  shall  be  actually  made  within  thirty  days 
after  the  amount  is  ascertained,  and  that,  till  payment,  the 
land  shall  not  be  deemed  to  be  finally  taken.  It  eannot  be 
doubted  that  payment  of  a  sufficient  amount  into  Court  would 
be  a  sufficient  provision  of  a  fund.  The  only  doubt  that  can 
be  suggested  on  this  point,  is,  as  to  the  alternative  provision 
for  security  to  be-  approved  by  the  Judge.  The  nature  of  the 
security  is  not  prescribed.  It  must  be  approved.  The  par* 
ties  would  doubtless  be  heard,  and  the  Judge,  it  must  be  pre- 
sumed, would  faithfully  discharge  his  duty.  It  is  true  that 
personal  security  might  be  taken,  apparently  ample^  i^hich 
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might  subsequently  turn  out  to  be  bad,  or  require  a  lai^uit 
to  enforce.     This  might  also  be  true  with  reference  to  moneys 
actually  deposited  in  Court.     The  depositary  might  be  unf  aith* 
ful,  and  his  bondsmen  prove  worthless.     Aiid  a  similar  result 
might  arise  where  a  town,  or  city  is  to  provide  and  pay  over 
the  fund.     But  in  practice,  with  the  responsibility  of  a  oor^ 
poration  able  to  construct  a  railroad,  and  further  security,  to 
be  approved  by  a  District  Judge  after  the  parties  have  been 
beard,   and   the   requirement  that  the  money  shall   be  paid 
within  thirty  days  after  the  amount  of  the  compensation  is 
ascertained,  and  the  liability  to  forfeit  the  right  by  non-pay- 
ment, it  could  scarcely  happen  that  the  compensation  would 
not  be  sufficiently  certain  to  answer  the  exigencies  of  the  Con- 
stitution under  the  construction  established  by  the  general  cur- 
rent of  the  authorities.    Other  States  have  similar  laws,  as  Ohio 
(Kramer  v.  C.  &  PUts.  B.  B.  Co.,  5  O.  St.  R  141,)  and  Maine 
(Cushman  v.  Smith  — before  cited  —  34  Me.  248.)    The  statute 
under  which  the  latter  case  arose  required  security  to  be  given 
'^  to  the  satisfaction  of  the  Commissioners."     But  the  compen- 
sation awarded  was  neither  paid,  tendered,  or  secured  as  re- 
quired. 

The  security  required  by  the  statute  was  given  in  this  case, 
and  I  cannot  say,  as  a  matter  of  law,  that  compensation  was 
not  provided  for  within  the  rule  established  by  the  decisions, 
so  far  as  to  justify  the  temporary  occupation  pending  the 
proceeding  to  ascertain  the  amount  of  compensation,  and  pre- 
liminary to  a  permanent  appropriation. 

T  confess  that  I  find  the  settled  construction  of  the  daoae 
in  question  not  in  harmony  with  my  preconceived  ideas  upon 
the  subject ;  but  it  Jiias  received  the  approbation  of  many  dia- 
tintriiished  jurists,  and,  upon  the  main  and  vital  point  a  critical 
examination  really  discloses  no  conflict  in  the  decisions.  A 
few  judges,  out  of  the  great  number  who  have  had  occasion 
to  pass  upon  the  question,  have  thought  the  construction  a 
little  strained,  but  have  acquiesced  in  the  rule  established  by 
their  predecessors.  The  peculiar  phraseology  of  the  provision 
leaves  it  open  to  the  construction  given,  and,  if  aa  an  original 
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question,  it  were  more  doubtful  than  it  Is,  "^  should  feel  called 
upon,  in  view  of  the  authorities  and  the  rule  which  requires 
doubts  to  be  resolved  in  favor  of  the  validity  of  the  action  of 
the  Legislature,  to  hold  the  law  constitutional. 

I  agree  with  my  associate  that,  although  there  are  dicta  in 
the  decisions  of  our  own  State  not  in  accordance  with  the 
conclusions  now  attained,  the  question  has  never  before  been 
decided. 

But  it  is  not  my  purpose  to  again  traverse  the  entire 
ground  so  thoroughly  and  ably  covered  by  my  associate,  and 
I  leave  the  matter  hera  I  think  the  judgment  should  be 
affirmed. 


Bjiodes,  J.,  dissenting: 
I  dissent. 


THE  PEOPLE  V.  MAT^STTALL  YOTSNQ. 

Tbbtimont  or  Qbafd  Jusobs. — ^An  Indictment  for  perjury,  alleged  to  have 
been  committed  in  giying  erldence  before  a  grand  jnrj,  la  not  found  on 
illegal  testimony  because  the  grand  jurors  before  whom  the  eyidencc  was 
given  testify  as  to  the  alleged  perjury  before  the  grand  Jury  by  which  the 
indictment  is  found,  without  having  been  required  to  do  so  by  a  judicial 
order. 

Obligation  of  Sbcbbct  on  Gsand  Jubobs. —  The  obligation  of  secrecy  Im- 
posed on  grand  Juron  is  due  and  owing  to  the  public,  and  not  to  the 
witnesses  who  testify  before  them ;  and  such  witnesses  cannot  take  Advan 
tage  of  this  obligation  in  a  criminal  prosecution  against  them. 

Obdbb  sbttimo  asidi  Indictmint. — ^An  order  setting  aside  an  indlctiseat  Is  on 
appealable  order. 

loiM. — ^An  order  setting  aside  an  indictment  la  not  an  Interlocutory  orde^r. 

Appeal  from  the  County  Court,  Santa  Clara  County. 

The  people  appealed  from  the  order  setting  aside  the  indict 
ment 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

J.  O.  MeCuUaugh,  Attamey-Oeneralj  for  the  Peopla 

Archer,  RyUmd  <S  Williams,  for  Kespondent 


\ 
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\  By  the  Court,  Shaptbb,  J*: 

Indictmeiii;  for  perjury.  The  indiotment  was  aet  aside  cm 
the  defendant's  motion,  on  the  ground  that  it  was  found  on 
illegal  testimony.  It  appeared  that  the  members  of  a  former 
grand  jury,  before  which  the  perjury  was  alleged  to  have  been 
committed,  testified  before  the  grand  jury  by  which  the  indict- 
ment was  found  as  to  the  evidence  given  by  the  defendant  be- 
fore the  grand  juxy  first  named. 

I.  It  is  not  necessary  to  determine  whether  it  was  strictly 
competent  for  the  members  of  the  grand  jury  before  which 
the  perjury  was  alleged  to  have  been  committed,  to  testify  as 
to  what  the  defendant  swore  to  on  that  occasion,  without  having 
been  required  so  to  do  by  judicial  order,  imder  the  two  hundred 
and  eighteentfi  section  of  the  Criminal  Practice  Act  If  the 
witnesses  violated  the  obligation  of  secrecy  imposed  upon  th«n 
by  the  two  hundred  and  seventeenth  section,  the  defendant 
oould  not  take  advantage  of  it.  The  obligation  is  due  and 
owing  to  the  public,  and  not  to  the  witness,  and  therefore  its 
violation  caxmot  be  an  oeeasion  of  offense  to  him.  The  point 
was  fully  considered  in  State  v.  Broughton,  7  Iredell,  101, 
and  the  Court  say:  "It  seems  to  us  that  the  witness  has  no 
privil^e  to  have  his  testimony  treated  as  a  oonfidential  com- 
munication, but  that  he  ought  to  be  considered  as  deposing, 
under  all  the  obligations  of  an  oath,  in  a  judicial  proceeding, 
and  therefore  that  the  oath  of  the  grand  jurors  is  no  moral 
or  legal  impediment  to  his  solemn  examinatioi^  under  the 
direction  of  a  Court,  as  to  the  evidence  before  him,  whenever 
it  becomes  material  for  the  administration  of  justioa  The 
Judges  have  not  considered  the  rule  as  designed  for  the  pro- 
tection of  witnesses,  but  for  that  of  the  grand  jurors,  and  in 
furtherance  of  public  justice.'*  Under  our  system,  it  cannor 
be  considered  that  the  rule  of  secrecy  has  any  reference  to  the 
protection  of  witnesses  testifying  before  grand  juries,  in  view 
of  the  fact  that  the  names  of  all  such  witnesses  are  required  to 
be  inserted  at  the  foot  of  the  indictmant^  or  indorsed  thereon, 
before  it  is  presented  to  the  Court 
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■,  By  the  Ckmrt,  Shaptke,  J.: 

Indictmedot  for  perjuiy.  The  indiotment  was  aet  aside  oe 
the  defendant's  inoti<m,  on.  the  ground  that  it  waa  found  on 
illegal  testimonj.  It  appeared  that  the  membera  of  a  farmer 
grand  jury,  before  which  the  perjury  was  alleged  to^  have  been 
committed,  testified  before  the  grand  jury  by  which  the  indict- 
ment was  found  as  to  the  evidence  given  by  the  def^idan4;  be- 
fore the  grand  juxy  first  named. 

I.  It  is  not  necessary  to  determine  whether  it  was  strictly 
competent  for  the  members  of  the  grand  jury  before  which 
the  perjury  was  alleged  to  have  been  committed,  to  testify  as 
to  what  the  defendant  swore  to  on  that  occasion,  without  having 
been  required  so  to  do  by  judicial  order,  under  the  two  hundred 
and  eighteenth  section  of  the  Criminal  Practice  Act  If  the 
witnesses  violated  the  obligation  of  secrecy  imposed  upon  them 
by  the  two  hundred  and  seventeenth  section,  the  defendant 
oould  not  take  advantage  of  it.  The  obligation  is  due  and 
owing  to  the  public,  and  not  to  the  witness,  and  therefore  its 
violation  caxmot  be  an  occasion  of  offense  to  hink  The  point 
was  fully  considered  in  8t<ite  v.  Broughton,  7  Iredell,  101, 
and  the  Court  say:  ^'It  seems  to  us  that  the  witness  has  bo 
privil^e  to  have  his  testimony  treated  as  a  oooifidential  com- 
munication, but  that  he  ought  to  be  considered  as  deposing, 
under  all  the  obligations  of  an  oath,  in  a  judicial  proceeding, 
and  therefore  that  the  oath  of  the  grand  jurors  is  no  moral 
or  legal  impediment  to  his  solemn  esaminatioiky  under  the 
direction  of  a  Court,  as  to  the  evidence  before  him,  whenever 
it  becomes  material  for  the  administration  of  justiea  The 
Judges  have  not  considered  the  rule  as  designed  for  the  pro- 
tection of  witnesses,  but  for  that  of  the  grand  jurors,  and  in 
furtherance  of  public  justice."  Under  our  system,  it  cannot 
be  considered  that  the  rule  of  secrecy  has  any  reference  to  the 
protection  of  witnesses  testifying  before  grand  juries,  in  view 
of  the  fact  that  the  names  of  all  such  witnesses  are  required  to 
be  inserted  at  the  foot  of  the  indictment^  or  indorsed  thereon, 
before  it  is  presented  to  the  Court 
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II.  The  order  is  appealable,  for  it  has  all  the  characteristics 
required  by  the  four  hundred  and  iBighty-first  section  of  the 
Criminal  Practice  Act  The  order  affected  a  substantial  right, 
and  was  made  in  a  case  amounting  to  felony.  The  order  can- 
not be  regarded  as  interlocutory,  for  it  put  aib  Bnd  to  the  par- 
ticular proceeding. 

Order  reversed  and  oftnso  remanded. 


THE  PEOPLE  V.  JAMES  JONES. 

Pboov  or  ▲  CftiviNAL  GHJLm.. —  III  erimliua  cases  the  prosecutioii  arS  !•- 
quired  to  proTs  two  things.  First,  that  a  erimt  has  been  committed ;  and, 
second,  that  it  was  committed  by  the  person  charged,  and  by  none  other. 

IDBM. —  Without  some  eyidence  tending  to  show  that  a  crime  has  been  com- 
mitted, the  question  as  to  the  person  by  whom  committed  cannot  arise. 

Pboof  that  ▲  Crxmi  has  BEBir  CoiiMiTiBD. —  The  fact  that  a  crime  has 
been  committed  cannot  be  proved  by  the  extra-Judiclal  confessions  or  tha 
statements  of  the  prisoner  alone,  there  must  be  some  evidence  or  corrobo- 
rating circumstances  tending  to  show  that  a  crime  lias  been  eoamltted, 
aside  from  such  confessions  or  statements. 

BhriDENCB  IN  Criminal  Cass. —  The  prosecution  in  a  criminal  case  cannot  glvo 
eyidence  to  show  that  the  prisoner  committed  or  attempted  to  commit 
another  offense  for  ttie  purpose  of  raialng  the  taiferance  that  he  la  gnllty 
of  the  crime  with  which  he  stands  charged. 

Bimna  wAirr  ot  Pboov  or  a»  Cumb. —  When  there  Is  an  entire  want  of 
eyidence  of  the  oorput  deUcfU,  except  statements  made  by  the  prisoner,  tho 
Court  should  direct  the  jury  to  acquit  the  prisoner. 

ByiDBNCB  MUST  BB .  CONFINBD  TO  Cbimb  ckasobd. —  If  the  defendant  In  « 
criminal  case  ofTers  himself  as  a  witness,  the  prosecution  cannot  ask  him 
on  cross  examination  whether  ho  had  not  agreed  to  commit  another  offense 
distinct  from  that  with  which  he  stands  charged.  If  he  is  asked  soch 
question,  and  answers  In  the  negatiye,  the  prosecutlpn  cannot  contradict 
him  by  another  witness. 

EiTLB  AS  TO  Etidbbcb  IN  Cbiminal  Casb. —  The  fact  that  a  Chhkaman,  who 
claims  to  have  been  robb^  by  a  white  man,  cannot  be  a  witness  whoa 
the  white  man  is  on  trial  for  the  alleged  robbery,  does  not  change  the  m^es 
of  eyidence  either  as  to  the  admission  of  testimony  or  as  to  the  proof 
necesaary  to  eonylet 

f&r  Sandbbson,  J.: 

JuBisDicTioN  or  SuPBBMB  CovBr  IK  Cbikinal  Cas&— Tte  qoastlott  whBthsv 
a  defendant  In  a  criminal  case  is  entitled  to  a  new  trial,  npon  the  gronnd 
that  the  verdict  Is  contrary  to  evidence,  is  one  of  law  and  not  one  of 
fact,  within  the  meaning  of  tha  foorth  asetlOB  U  ULxtkH^  TI  of  tto  OM^ 
stitptioau 

Afpx^i.  from  the  Counly  Court^  Placer  Coun^. 
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The  defendant  was  sentenced  to  the  State  Prison  for  the 
term  of  fifteen  years,  and  appealed  from  an  order  denying  a 
new  trial. 

The  other  facts  are  stated  in  the  (pinion  of  the  Court. 

Jo.  Hamilton,  for  Appellant  There  was  no  proof  of  the 
corpus  delicti,  nor  that  such  a  person  as  Ah  Po  (the  perscm 
alleged  to  have  been  robbed)  ever  existed.  The  carpus  delicti 
must  be  proven.  (Greenleaf  on  Ev.,  Sec  30;  Wharton's 
Criminal  Law,  347;  and  Hale's  Pleas  of  the  Crown,  290.) 
The  confessions  and  declarations  of  a  defendant,  admitting  or 
declaring  the  commission  of  the  offense,  unless  corroborated  or 
accompanied  with  other  proof,  are  insufficient  to  prove  the 
body  of  the  offense.  {People  v.  Hennessey,  15  Wend.  147; 
People  V.  Badgley,  16  Wend^  53;  Hope's  Case,  1  City  H.  Kec. 
160;  Chiild's  Case,  6  Halstead,  163;  People  v.  Rvloff,  8  Par- 
ker's Crim.  L,  401 ;  Mayor,  etc,  of  N.  Y.  v.  Walker,  4  E.  D. 
Smith,  258.) 

J.  O.  McCuilough,  Attomey-Oeneral,  for  the  People.  The 
criminal  agency  of  the  defendant  may  be  inferred  from  circum- 
stantial evidence  or  confessions,  and  why,  as  matter  of  legal 
principle,  may  not  also  the  fact  of  robbery?  As  Bishop  says, 
if  a  defendant  should  not  be  convicted  where  no  crime  has 
been  committed,  so  equally  should  he  not  be  when  he  has  not 
committed  the  crime,  though  somebody  else  has.  Is  there 
one  measure  of  proof  to  sustain  one  proposition,  and  another 
measure  to  sustain  the  other  proposition  ?  Is  it  not  a  rule  of 
caution  to  Court  and  jury?  In  such  a  case  as  this,  direct 
evidence  of  the  corpus  delicti  would  be  next  to  impossible. 
Under  the  laws  of  this  State  Ah  Po  could  not  testify.  Slight 
corroborating  circumstances,  independent  of  the  confessions, 
have  always  been  held  sufficient  (People  v.  Badgley,  16 
Wend.  69.)    We  produced  the  best  evidence  in  our  power. 

Has  this  Court  jurisdiction  in  any  criminal  case  to  reverse  a 
judgment  on  the  ground  that  the  weight  of  the  evidence  does 
not  sustain  the  verdict  ?     (Constitution,  Sec.  4,  Art  VT.)     The 
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words  of  the  Constitution  '^questions  of  law  alone"  mean 
something.  The  debates  in  the  Convention  show  that  most  of 
the  members  were  opposed  to  any  apjpeal  in  criminal  cases. 
May  not  the  clause  have  been  inserted  as  a  compromise,  thus 
allowing  appeals  on  questions  of  law^  but  prohibiting  them 
on  questions  of  fact  ? 

By  the  Court,  Sawyeb,  J.: 

The  defendant  was  convicted  of  the  crime  of  robbery,  com- 
mitted by  taking  four  ounces  of  gold  dust  from  the  person  of 
a  Chinaman  named  Ah  Po.  There  was  no  evidence  tending 
in  the  slightest  degree  to  support  the  charge  except  extra- 
judicial statements  by  the  defendant  and  a  co-defendant  of  a 
somewhat  loose  character,  made  to  one  party,  who  was  also 
arrested  for  the  offense,  and  to  another  who  was  a  feigned 
accomplice  in  another  subsequent  transaction,  that  ihej  had 
taken  eleven  ounces  of  gold  dust  from  some  five  to  seven  China- 
men working  on  a  certain  ravine,  one  of  whom  they  called 
Ah  Po;  and  evidence  of  acts  subsequent  to  the  alleged  rob- 
bery, in  connection  with  said  feigned  accomplice,  showing 
that  they  were  disposed  to  commit  such  offenses. 

"The  proof  of  the  charge  in  criminal  cases  involves  the 
proof  of  two  distinct  propositions:  first,  that  the  act  itself 
was  done ;  and  second,  that  it  was  done  by  the  person  charged 
and  by  none  other  —  in  other  words,  proof  of  the  corpus  delicti 
and  of  the  identity  of  the  prisoner."  (8  Greenl.  Ev.,  Sec.  80.) 
In  the  regular  order  of  proceedings,  the  first  thing  to  be  done 
is  to  prove  the  body  of  the  offense  —  in  this  case,  that  the  China- 
man, Ah  Po,  had  in  fact  been  robbed.  The  order  of  proof, 
however,  is  of  no  consequence,  if  the  facts  appear  in  evidence 
in  the  case.  The  confessions  are  competent  evidence,  so  far 
as  they  go,  and  are  therefore  admissible. 

Without  some  evidence  or  circumstance  tending  in  some 
degree  to  show  that  Ah  Po  has  been  robbed,  the  question  as 
to  who  robbed  him  cannot  well  arise.  It  is  well  settled  in 
the  United  States,  at  least,  that  eztra-judidal  confessions  of  a 
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related  to  another  and  entirely  different  transaetion,  and  in  no 
degree  tended  to  prove  the  fact  in  issne.    It  is  one  of  the  first 
principles  of  the  law  of  evidence  that  teetimonj  must  be  con- 
fined to  the  issues.     "  This  rule  excludes  all  evidence  of  col- 
lateral facts,  or  those  which  are  incapable  of  affording  any 
reasonable  presumption  or  inference  as  to  the  principal  fact  or 
matter  in  dispute.^'    (1  Green.  Ev.,   Sees.  51,   62.)    "Un- 
der this  rule  it  is  not  competent  for  the  prosecution  to  give  evi- 
dence of  facts  tending  to  prove  another  distinct  offense  for  the 
purpose  of  raising  an  inference  that  the  person  had  committed 
the  offense  in  question.     *    *     ^    Upon  the  same  ground  it 
is  not  competent  for  the  prosecutor  to  give  evidence  of  the 
prisoner's  tendency  to  commit  the  offense  with  which  he  is 
charged."     (Eoscoe's  Crim.  Ev.  81,  and  cases  cited.)     Mudi 
evidence  of  this  kind  was  erroneouslj^^  admitted  under  objec- 
tion and  exception.     We  do  not  see  a  fact  or  circumstance 
which  tends  to  prove  the  body  of  the  offense  charged,  aside 
from  the  loose  statements  of  the  prisoners,  and  these,  neither 
as  to  the  number,   or  identity  of  parties,  nor  the  amount 
obtained,  correspond  with  the  offense  as  charged.    There  was, 
then,  an  utter  want  of  evidence  of  the  character  required  by  the 
law  on  the  essential  point  as  to  the  body  of  the  offense,  and,  in 
our  judgment,  the  Court  erred  in  refusing  to  direct  the  jiuy  to 
acquit  the  prisoner  on  that  ground,  when  asked  to  do  so  bj 
defendant's  counsel.     "  Whether  there  be  any  evidence  or  not, 
is  a  question  for  the  Judge.    Whether  it  is  sufficient  evidence, 
is  a  question  for  the  jury."     (1  Green.  Ev.  49.)    In  tfiis  case 
there  was  no  evidence  of  the  corpus  delicti  of  a  diaracter  abso* 
lutely  required  by  the  law,  and  the  Court  should  have  so  in- 
structed the  jury.    It  is  not  a  question  of  weight  of  evidence, 
but  of  an  entire  want  of  evidence,  as  to  one  point,  of  a  eharaeter 
essential  to  a  conviction. 

The  defendant  was  examined  on  his  own  behalf.  Upon  die 
cross  examination,  the  District  Attorney  asked,  if  he  did  not 
agree  with  Dake  to  go  upon  the  line  of  the  Pacific  Bailrotd 
at  some  convenient  point,  near  Gold  Bun,  and  when  the  Pay- 
roaster  of  the  company  should  go  up  to  pay  off  the  hands,  by 
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some  obstruction  throw  the  cars  off  the  track,  and  rob  him. 
Defendant's  counsel  objected  to  the  evidence;  the  objection 
was  overruled,  and  defendant  excepted.  He  then  denied  any 
agreement  of  the  kind,  and  all  the  matters  to  which  the 
inquiry  extended.  The  District  Attorney,  under  objection 
and  exception,  afterwards  called  Dake,  who  directly  contra- 
dicted defendant  on  all  these  points.  This  was  error.  The 
whole  testimony  related  to  a  collateral  matter.  It  was  not 
cross  examination  upon  any  matter  to  which  defendant  had 
testified.  Nor  had  there  been  any  testimony  upon  the  point 
before.  Besides,  it  was  plaintiff's  own  testimony  upon  a  cof- 
lateral  matter,  and  he  was  not  entitled  to  contradict  it  The 
testimony  of  Dake  was  not  rebutting  to  any  testimony  intro- 
duced by  defendant,  or  to  any  testimony  relevant  to  the  issue. 
In  charging  the  jury  the  Judge,  among  other  things,  said: 
'^  The  indictment  in  this  case  charges  the  robbery  to  have  been 
committed  on  one  Ah  Po,  a  Chinaman.  Under  the  laws  of 
this  State  Chinamen  are  disqualified  from  being  witnesses  or 
giving  testimony  in  any  case  in  which  a  white  man  is  a  party; 
hence  in  all  cases  like  the  one  at  bar  the  mouth  of  the  party 
robbed  is  closed  so  far  as  the  giving  of  testimony  is  concerned, 
as  much  so  as  if  the  robbery  had  been  coupled  with  the 
murder  of  the  party  robbed.  In  case  of  robbery  and  murder 
the  production  of  the  dead  body  would  not  prove  the  robbery, 
and  is  there  no  way 'by  which  a  robbery  in  such  case  can  be 
proved !  The  Court  is  of  opinion  there  is.  Law  is  said  to  be 
and  is  the  perfection  of  human  reason  —  not  that  every  law  is ' 
perfect,  but  as  near  perfection  as  human  reason  can  make 
them  under  the  circumstances  of  their  enactment  Laws  are 
intended  to  give  equal  protection  and  equal  justice  to  all, 
without  regard  to  class,  race  or  color.  In  law  the  crime  of 
robbery  is  the  same  whether  perpetrated  on  a  Chinaman  or  a 
white  man.  The  law  and  the  repeated  decisions  of  Courts 
have  'established  certain  rules  of  evidence  which  will  be 
adhered  to  in  all  ordinary  cases;  but  the  rules  thus  estab- 
lished are  not  so  unyielding  as  not  to  be  bent,  when  they 
come  into  contact  with  reason  and  justice,  so  as  to  suit  the 
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cajse  to  which  they  are  to  be  applied.  These  rules  require  the 
best  evidence  of  a  fact  to  be  proved  to  be  produced  when 
it  is  possible  to  do  so.  If  the  best  evidence  cannot  be  pro- 
duced, then  secondary  evidence  is  admissible.  In  the  present 
case  Ah  Po,  the  person  upon  whom  the  robbery  is  eharged  to 
have  been  committed,  would  be  the  best  witness  to  prove  the 
robbery.  But  the  law  precludes  his  testimony,  and  hence  what 
would  be  secondary  testimony  in  ordinary  cases  becomes  the 
beet  evidence  in  the  case  at  bar." 

We  cannot  but  think  that  this  portion  of  the  Judge's 
charge  had  a  strong  tendency  to  mislead  the  jury.  If  the 
law  has  really  established  certain  rules  of  evidence,  the 
Court,  as  we  conceive,  is  bound  to  adhere  to  them,  not  onlj 
^'  in  all  ordinary  cases,"  but  in  dU  cases ;  and  such  rules  can- 
not properly  "  be  bent  when  they  come  in  contact  with  "  what 
may  seem  to  the  Court  or  jury,  in  the  particular  case  in 
hand,  to  be  ^^  reason  and  justice,  so  as  to  suit  tiie  case  to  which 
they  are  to  be  applied."  It  may  be,  that  some  absurd  tests, 
as  to  the  competency  of  witnesses,  have  been  adc^ted  in  our 
statute,  by  which  testimony  may,  in  many  mstances,  be  shut 
out,  and  justice  thereby  defeated;  but,  if  this  be  so,  it  is  no 
reason  for  convicting  parties  of  the  highest  crimes  known  to 
the  law  without  the  testimony  which  the  well  established 
rules  of  the  law  require.  This  would  be  but  attempting  to 
remedy  one  species  of  injustice  by  inflicting  injustice  of 
another,  and  still  more  grievous  character.  It  does  not  appear 
*to  us  reasonable  that  a  less  measure  of  proof,  or  testimony  of 
a  less  persuasive  character,  should  be  required  to  convict  a 
man  of  the  crime  of  robbery,  when  committed  upon  a  China- 
man, than  when  committed  upon  a  citizen  of  Califoroia, 
merely  because  a  Chinaman  is  an  incompetent  witness;  and 
for  that  reason  it  might  be  impossible  to  prove  the  body  of 
the  offense  in  accordance  wth  the  rules  of  evidence  weD 
established  in  the  law.  It  would  be  much  safer  to  suffer  the 
inconvenience  arising  from  an  absurd  test  of  the  competency 
of  witnesses  till  a  more  reasonable  one  shall  be  adopted  bv 
the  law  making  power,  than  to  attempt  to  remedy  the  incon- 
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lenience  by  bending  the  law  of  evidence  bb  to  the  ebaraoter; 
or  measure  of  proof  necessary  to  convict,  to  enit  the  supposed 
exigencies  of  each  case  as  it  arises.  Many  radical  changes  in 
the  law  relating  to  the  competency  of  witnessee  have  been 
adopted  within  the  last  few  years,  arid  tests,  which  to  many 
jurists  of  the  present  day,  at  least,  and  probably  will  to  all 
of  coming  generations,  appear  absurd,  have  been  abolished. 
There  is  room  for  further  improvement  in  the  same  direction. 
The  object  of  admitting  the  testimony  of  any  class  bf  wit- 
nesses is  to  ascertain  the  truth;  and,  to  surely  attain  that 
object,  it  is  necessary  to  exhaust  all  sources  of  information. 
A  Chinaman  knows  the  facts  which  he  observes  as  well  as 
any  other  person,  and  can  relate  the  facts  within  his  knowl- 
edge, if  so  disposed.  There  can  be  no  rational  principle  upon 
which  he  should  be  prohibited  from  stating,  as  a  witness,  what 
he  knows,  unless  it  be  that  he  is  notoriously  untruthful,  or 
that  his  prejudices  in  favor  of  his  own,  and  against  other 
races,  are  such  as  to  make  it  doubtful  whether  the  trath  can 
be  extracted  from  him — that  is  to  say,  unless  the  possibility, 
or  even  the  probability,  that  he  will  often  testify  falsely  is  a 
rational  ground  of  exclusion.  But,  if  this  be  a  rational  ground 
of  exclusion,  it  would  seem  to  apply,  in  a  greater  or  less 
degree,  to  people  of  all  nations.  It  is  only  a  question  of  de- 
gree, and  not  of  principle.  Those  who  have  been  long 
connected  with  the  administration  of  justice,  must  be  sensible 
that,  there  is,  in  the  course  of  judicial  proceedings,  a  very 
large  amount  <rf  utterly  false,  or  grossly  perverted  testimony 
obtained  from  witnesses,  now,  and  heretofore,  competent  Yet 
the  most  notorious  liar  in  the  community,  so  far  as  compe- 
tency is  concerned,  stands  before  the  law  upon  an  equality 
with  the  most  truthful.  His  character  for  truth  and  veracity 
may  be  impeached  beyond  the  possibility  of  doubt,  yet  his 
testimony  goes  to  the  jury,  and  tiiey  are  to  judge  of  its  credi- 
bility and  weight  This  objection,  so  far  as  the  principle 
upon  which  the  competency  of- witnesses  rests  is  concerned, 
lies  against  all  classes  of  men  alike,  and,  as  before  remarked, 
^  can«  at  most^  be  only  a  question  of  degree.    The  juror  is  as 
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competent  to  judge  of  the  credibility  of  one  class  of  men  as 
anoUier.  The  same  faculties  are  brought  into  exercise,  and 
the  same  tests  applied  in  both  cases.  Bj  making  all  dasaes 
competenit  to  state  what  they  know,  and  leaving  the  credi- 
bility of  the  testimony*  to  be  determined  by  the  jury,  all  the 
sources  from  which  truth  can  be  drawn  will  be  open  to  eiami- 
nation^  while,  by  the  exclusion  of  certain  classes^  the  very 
fountains  of  e\'idence  are  withdrawn  from  all  scrutiny,  and  the 
truth,  in  very  many  cases,  made  absolutely  unattainabla  Can 
there  be  any  rational  doubt  as  to  which  test  of  competency 
will  of  necessity  be  most  conducive  to  the  evolution  of  truth! 
Where  all  civilized  men  are  competent  witnesses,  without  re- 
gard to  character  or  race,  there  is  a  possibility,  it  is  tme^  that, 
in  some  instances,  the  truth  may  not  be  obtained,  bat  this 
is  equally  true  where  competency  is  limited  to  a  particular 
class,  aikl  doubtless  sometimes  now  results  in  practice;  while 
on  the  other  hand,  with  a  large  class  rendered  incompetent,  in 
a  very  great  number  of  cases,  the  truth  may  not  only  not  be 
attained,  but  its  attainment  will  necessarily  be  rendered  abso- 
lutely impossible.  In  the  nature  of  things,  it  would  seem, 
that  the  very  fact  of  the  existence  in  our  midst  of  a  largs  class 
of  people,  upon  whom  crimes  can,  be  committed  without  fear 
of  detection  or  conviction,  and,  therefore,  with  impuni^,  must 
tend  to  encourage  the  commission  of  crimes  upon  that  class, 
and  furnish  temptations  to  begin  a  course  of  crime,  and  schools 
for  novitiates,  from  which,  in  due  time,  more  hardened  and 
experienced  reprobates  will  graduate  to  exercise  their  ddll 
upon  a  wider  field  of  criminal  enterprise.  The  testimony  in 
one  of  these  three  cases  now  pending  in  which  the  defendant 
is  concerned,  actually  shows  that^  the  fact  of  the  inoxnpe- 
tency  of  Chinamen  to  testify  is  not  without  its  influ^ce  in 
stimulating  bad  men  to  ihe  commission  of  crime.  When  told 
by  the  witness  that  the  party  robbed  would  recognize  him, 
the  prisoner  replied  that  it  would  not  matter  if  he  did,  for  he 
could  not  testify  against  him.  These  are  reasons,  however, 
for  changing  the  law  as  to  the  competency  of  CSiinamen,  i' 
witnesses,  and  not  for  changing  the  rules  as  to  tht>  charanuz 
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and  measure  of  testimonj  necessary  to  oonTiet^  in  cases  where 
felonies  are  conunitted  upon  parties  who  are  incompetent  to 
testify  against  the  perpetarators.  The  rules  which  require 
proof  of  the  body  of  the  crime,  or  some  facts  or  eircumstances 
tending  to  show  that  somebody  has  in  fact  been  robbed,  cor- 
roborative of  the  loose  statements  of  the  prisoners,  we  think 
eminently  sound. 

We  should  do  injustice  to  the  learned  Judge  who  tried  the 
case,  if  we  should  stop  here;  for  his  general  conception  of  the 
law  was  correct,  and  he  recognized  the  rule  requiring  proof  of 
a  corroborative  character  of  the  carpus  delicti,  other  than  the 
extra-judicial  statements  of  the  prisoners,  and  in  other  instrue 
tions  given  to  the  jury  stated  the  rule  correctly.  Nor  do  we 
suppose  it  was  his  design  to  convey  to  the  jury  the  impression 
so  strongly  as  we  have  inferred  it,  of  the  proprie^  of  malriug 
the  rules  of  evidence  yield  to  the  necessities  of  the  case,  or  of 
authorizing  a  conviction  upon  evidence  of  a  character  different 
from  that  required  by  the  law  in  ordinary  cases.  That  he 
could  not  have  so  intended,  is  manifest  from  other  portions  of 
the  charge.  But  it  is  equally  manifest  that  the  language,  as 
used,  is  liable  to  the  construction,  and  liable  to  mislead  a 
jury,  and  it  must,  we  think,  have  done  so  in  this  instance. 
The  statute  requires  the  Judge  to  deliver  his  instructions  in 
writing,  and  it  is  not  surprising  that  a  charge  drawn  up  during 
the  huny  and  perplexities  of  a  trial  should  be  less  guarded  In 
the  selection  and  arrangement  of  the  language,  than  it  would 
be,  if  prepared  under  circumstances  more  favorable  to  delibera- 
tion and  accuracy. 

The  judgment  must  be  reversed  and  a  new  trial  had.  And 
it  is  so  ordered. 

Sandebson,  J.,  oonourring: 

I  concur  in  the  judgment  and  what  is  said  in  the  opinion 
except  so  far  as  it  implies,  in  respect  to  the  jurisdiction  of  this 
Court,  a  distinction  between  cases  where  there  is  no  evidence 
>i  «  material  fact  and  cases  where  there  is  some  evidence,  but 
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not  enough  to  sustain  the  verdict  I  think  this  Court  has 
jurisdiction,  on  appeal  in  criminal  cases,  over  the  question 
whether  the  verdict  is  contrary  to  the  evidence  in  the  latter 
class  of  cases  as  well  as  in  the  former.  I  am  further  of  the 
opinion  that  the  question  whether  a  defendant  in  a  criminal 
case  is  entitled  to  a  new  trial  upon  the  ground  that  the  ver- 
dict is  contrary  to  the  evidence,  is  a  question  of  law  and  not 
a  question  of  fact  within  the  meaning  of  the  fourth  section  of 
the  Sixth  Article  of  the  C(»istitution.  But  in  view  of  the 
grounds  upon  which  the  decision  of  this  case  is  put,  a  further 
and  more  pArticular  consideration  of  the  question  is  not  essen- 
tial at  the  present  time. 

CcRKEY,  C.  J.,  concurring: 

I  agree  with  what  is  said  in  the  opinion  of  Mr.  Justice 
Sawyeb,  except  aa  qualified  in  the  foregoing  opinion  of  Mr. 
Justice  Sand£bson,  and  therefore  concur  in  the  reversal  of 
the  judgment 
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IvsANTTY  or  Drfendant  IN  CsimwAi.  Casb. —  If,  when  a  defendant  la  a 
criiniDa]  case  la  called  for  trial  or  brought  up  for  judgment,  a  lugfMtioo 
la  made  that  he  la  Insane,  and  there  Is  any  reason  to  suppose  he  Is  taisane, 
the  question  of  his  Insanity  must  be  submitted  to  a  Jury. 

iDiM. —  In  such  case.  If  the  Jury  find  the  defendant  Insane,  it  to  not  necfssaiy 
that  the  verdict  be  vacated  by  another  trial  on  the  aame  subject  before  the 
Court  can  proceed  with  the  trial  of  the  guilt  or  innocence  of  the  defendant 

loK.M. —  In  such  case.  If  the  Jury  find  the  defendant  Insane,  and  the  trial  Is 
postponed,  but  Is  called  again  at  a  subsequent  term,  and  there  Is  still 
any  ioabt  as  to  the  sanity  of  the  defendant,  the  Court  must  proceed  ss 
at  first  and  try  the  question  anew,  and  to  oo  aa  often  aa  ooeaaloa  may 
require. 

IDSK. —  On  all  such  trials  the  question  la  as  to  the  present  sanity  cf  the 
defendant,  and  the  former  verdict  may  be  received  In  evidence  as  tendto; 
to  prove  present  Insanity. 

Dtidbnck  or  Insanity. —  The  verdict  of  a  Jury  called  to  try  the  qnestlon  of 
the  8anfty  of  the  defendant,  that  he  la  insane,  is  conclusive  that  he  Is 
hipane  at  the  tin^e  it  Is  rendered,  and  therefore  admissible  In  evidence  oo 
hifl  trial  for  the  offense,  as  tending  to  show  that  ha  may  have  been  insssf 
veil  en  the  offense  was  committed. 
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be  understood  by  the  remarks  sworn  to  by  Eetinger  and  Sei- 
ton.    On  the  objection  of  the  District  Attorney,  the  testinun; 
was  excluded.     The  defendant  was  convicted  and  sentenced 
to  the  State  Prison,  and  appealed  from  the  judgment. 
The  other  facts  are  stated  in  the  opinion  of  the  Conrt 

Jo.  Hamilton,  for  Appellant.  The  Court  ened  in  lefnsiiig 
to  permit  the  former  judgment  of  insanity  to  he  received  ifi 
evidence.  {People  v.  OlweU,  28  Cal.  456.)  The  Court  al» 
erred  in  refusing  defendant  permission  to  explain  bis  remaib 
to  Ketinger  and  Sexton. 

J.  G.  McCulhugh,  Attomey-Oeneral,  for  the  People.  The 
Court  has  no  jurisdiction  in  a  criminal  case  to  reverse  a  judg- 
ment on  the  ground  that  the  weight  of  the  evidence  fails  to 
sustain  the  verdict  (Const.,  Art  VI,  Sec.  4.)  The  findinir 
of  the  jury  on  the  preliminary  issue  of  sanity,  if  adverse  to  the 
defendant,  is  not  evidence  against  him  on  the  trial  of  the  main 
issue;  nor  when  the  finding  is  of  insani^,  should  that  be 
received  in  his  favor.  (Freeman  v.  The  Peofle,  4  Denio,  9  to 
39.) 

By  the  Court,  Sakdsbson,  J.: 

The  indictment  is  faultless  and  the  demurrer  was  properir 
overruled.  Judging  from  the  cases  which  come  to  this  Court 
it  IS  becoming  the  practice  in  criminal  cases  to  demur  to  the 
indictment,  as  of  course,  regardless  of  the  question  whether 
there  is  the  slightest  foundation  for  a  demurrer  or  not  This 
practice  is  not  to  be  encouraged.  In  civil  cases  it  may  be 
restrained  by  the  imposition  of  costs,  but  no  check  can  be 
applied  in  criminal  cases  except  such  as  is  afiForded  by  a  sum- 
mary disposition  of  the  demurrer  and  the  expression  of  a 
decided  disapprobation  of  the  practice.  The  law  as  to  plead- 
ings in  criminal  cases  has  been  repeatedly  construed  by  this 
Court,  and  if  it  has  not  yet  been  made  plain  we  may  well 
despair  of  ever  being  able  to  reach  that  result  The  indict- 
ment in  this  case  is  fashioned  after  thr  most  approved  pncs' 
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dents,  and  not  only  respoi 
equally  answers  those  o 
would  be  to  repeat  what  1 
without  the  possibility  o^ 
subject 

We  find  it  unnecessary 
defendant  is  entitled  to  c 
verdict  is  contrary  to  tl 
question  made  by  the  At 
that  this  Court  has  no  ji 
review  the  evidence  in  cr 
grounds  upon  which  the 
discussion  as  to  the  weig 
Constitution,  would  be 
second  trial  the  evidence 

As  to  the  grounds  upo 
of  the  jury,  which  was  c 
to  inquire  into  the  sanit 
determining  whether  his 
proceed  at  that  term  < 
admitted  in  evidence,  th< 
very  explicit,  but  as  the 
the  verdict  was  offered 
defendant  was  still  insai 
to  be  further  postponed, 
that  he  was  insane  at  th 
mitted  and  therefore  not 
An  act  done  by  a  pe 
punished  as  a  public  < 
adjudged  to  punishment 
insane.  (Sec.  583  of  A 
cases.)  When  a  defend 
for  judgment,  if  there 
insane  the  question  mus 
regular  panel,  or  of  anoi 
(Sec.  684.)  If  the  jury 
judgment,  as  the  case 
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becomes  sane.  (Sec.  589.)  To  authorize  this  proceeding; 
there  must  be  some  foundation  for  supposing  that  the  defend- 
ant is  insane.  Such  was  not  the  case  here^  however,  so  far  a« 
we  can  learn  from  the  record.  There  was  no  suggestion  to 
that  effect  before  the  trial  was  commenced,  either  by  counsel 
for  the  defendant  or  for  the  people.  Nor  ia  it  suggested  thut 
anything  occurred  subsequently  calculated  to  inspire  doubt- 
as  to  the  sanity  of  the  defendant.  On  the  contrary,  the  record 
shows  that  when  the  case  was  called  at  a  previous  day  of  tie 
term  for  the  purpose  of  ascertaining  whether  it  was  ready  for 
trial  and  for  the  purpose  of  appointing  a  day  for  trial,  the 
defendant  and  his  counsel  being  in  Court,  the  latter  statel 
that  the  physical  and  mental  condition  of  the  defendant  haJ 
so  improved  as  to  justify  him  in  proceeding  to  trial  at  that 
term,  and  that  the  case  was  accordingly  set  for  trial.  Nothing 
further  seems  to  have  been  said  or  done  in  relation  to  the  matt4?r 
until  at  the  trial  the  verdict  in  question  was  offered  in  evidence 
on  behalf  of  the  defendant. 

As  already  intimated,  the  views  of  counsel  in  this  connec- 
tion are  not  very  clearly  stated  in  his  brief,  but  from  what  is 
said  we  infer  that  he  intends  to  claim  that  it  was  error  for  the 
Court  to  proceed  to  the  trial  of  the  case  without  having  first 
instituted  some  sort  of  judicial  inquiry  into  the  present  sanity 
of  the  defendant,  which  would  have  resulted  in  a  formal 
reversal  or  vacation  of  the  previous  judgment  of  the  Court 
that  he  was  insane;  or  in  other  words,  that  the  verdict  and 
judgment  of  the  previous  term  to  the  effect  that  the  defendant 
was  then  insane  operated  as  a  bar  to  any  further  proceedings 
until  formally  vacated  upon  a  further  proceeding  of  some  sort 
confined  to  the  consideration  of  the  same  question.  If  such 
was  the  law,  the  proper  time  to  make  the  question  was  befort^ 
the  trial  was  commenced.  But  such  is  not  the  law.  Tho 
statute  requires  no  such  proceeding. 

At  the  previous  term,  upon  the  finding  of  the  juiy  that  the 
defendant  was  insane,  the  Court  made  an  order  committing 
him  to  the  custody  of  the  officers  of  the  Insane  Asylum^  pursu- 
ant to  the  provisions  of  section  five  hundred  and  eighty-nine.  It 
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18  provided  in  the  five  hundred  and  ninety-first  section  that  when 
the  defendant  has  become  sane  the  person  or  persons  to  whose 
custody  he  may  have  been  committed  shall  give  the  Sheriff 
and  District  Attorney  of  the  proper  county  notice  of  the  f  act» 
and  that  the  Sheriff  shall  thereupon  proceed,  without  delay^ 
to  take  him  from  the  custody  of  such  persons  and  place  him 
in  the  proper  custody  until  he  be  brought  to  trial  or  judg- 
ment Whether  this  course  was  pursued  in  this  case  the 
record  fails  to  shbw^  but  the  presumption  is  that  it  was.  But  • 
whether  it  was  or  not  is  of  no  consequence,  for  in  either  event 
the  result  would  be  the  same.  When  a  defendant  once  found 
insane  is  called  for  trial  a  second  time,  if  there  is  any  doubt  as 
to  his  sanity,  and  the  people  demand  a  trial,  the  Court  pro- 
ceeds, as  at  first,  and  tries  the  question  of  sanity  anew,  and  so 
on  to  the  end,  as  often  as  occasion  may  require.  Of  course  at 
all  such  trials  the  question  is  as  to  the  present  insanity  of  the 
defendant,  and  at  all  trials  after  the  first  the  inqtiiry  may  com- 
mence with  the  proposition  that  he  was  insane  at  the  time  the 
former  verdict  was  rendered  admitted,  for  of  that  the  verdict 
is  conclusive,  or  which  amounts  to  the  same  thing,  the  former 
verdict  may  be  given  in  evidence  as  tending  to  prove  present 
insanity,  for  having  been  found  insane  at  the  previous  trial  the 
presumption  is  that  he  is  still  insane,  unless  his  insanity  was 
accidental  or  temporary  in  its  nature,  or  occasioned  t^  the 
violence  of  disease.     (1  Greenl.  on  Ev.,  Sec.  42.) 

But  the  verdict  was  competent  evidence  upon  the  question 
whether  the  defendant  was  insane  at  the  time  of  the  commis- 
sion of  the  supposed  offense,  especially  in  view  of  the  state- 
ment of  counsel  that  he  proposed  to  accompany  it  with  other 
evidence  upon  that  point.  In  the  proof  of  insanity  under  a 
plea  of  not  guilty,  though  the  evidence  must  relate  to  the 
time  of  the  act  in  question,  yet  evidence  of  insanity  before  and 
after  that  time  is  admissible.  (2  Greenl.  on  Ev.,  Sec.  690.) 
The  verdict  was  conclusive  that  the  defendant  was  insane  at 
the  time  it  was  rendered,  and  therefore  admissible  as  tending 
to  prove  that  he  may  have  been  insane  at  the  time  the  offense 
was  committed.     The  verdict  was  rendered  some  time  after 
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the  act  was  committed,  it  is  true,  and  may  not  have  been  ctiEi- 
tied  to  much  weight  as  evidence  j  bnt  that  is  a  different  qu^- 
tion,  and  no  rule  can  fix,  with  precision^  the  limita  of  dmt 
within  which  evidence  of  subsequent  insanitj  on  the  score  of 
competency  shall  be  received  and  beyond  which  it  shall  be 
rejected.  It  appears  from  the  other  testimony  in  :1m'  ^'a^• 
that  the  defendant  ia  liable  to  spelU  of  inflanity  of  greater  or 
less  duration,  when  under  the  influence*  of  unusual  excitement, 
arising  from  injuries  to  his  head  sustained  while  serving  in  the 
army.  To  prove  this  condition  was  to  give  evidence  rendinE; 
to  prove  insanity  at  the  time  alleged  or  at  any  given  time^  and 
for  the  purpose  of  proving  that  condition  it  was  competent  to 
prove  periods  of  insanity  at  dates  remote  from  each  other  and 
from  the  particular  date  in  question.  Where  the  insanity 
sought  to  be  proved  is  of  a  temporary  character  or  interrupted 
by  lucid  intervals,  which  is  apt  to  be  the  case  where  it  results 
from  personal  injuries  acted  upon  by  casual  and  exciting 
causes,  a  wider  range  on  the  score  of  time  should  be  allowed 
to  the  testimony  than  in  cases  where  the  insanity  is  of  a  more 
c<ontinuou8  and  permanent  character,  and  therefore  its  period? 
of  commencement  and  termiuBtion  more  clearly  defined  and 
readily  ascertained.  But  from  the  nature  of  the  case  no  fixed 
rules  as  to  the  period  of  time  over  which  an  inquiry  of  thi> 
character  should  be  extended  can  be  established,  and  henoe 
the  particular  conditions  of  each  case  must  be  allowed  to  £i 
the  limits.  To  allow  a  wide  range  is  certainly  in  keeping 
with  the  humanity  of  the  law,  which  always  prefers  the  escape 
of  the  guilty  to  the  pimishment  of  the  innocent 

The  Court  also  erred  in  not  allowing  the  defendant  to  testify 
fully  as  to  what  he  said  in  the  conversation  with  Sexton  and 
to  explain  his  meaning  to  the  jury-  The  rule  that  the  intent 
must  be  inferred  from  the  acts  and  words  of  the  party  had  it> 
foundation  in  necessity  created  by  the  rule  which  excluded 
parties  in  interest  from  the  witness  stand.  That  necessity  is 
now  removed  by  the  abrogation  of  the  rule  which  created  it, 
and  the  legal  tenet  that  actions  must  apeak  for  themselves  an^I 
words  furnish  their  own  interpretation,  u  much  modified  if  not 


wholly  abrogated  by  the  ] 
law  by  which  parties  ai 
behalf.     Before  that  time 
the  motives  and  intentions 
their  acts  and  sayings,  anc 
frequently,  if  not  at  all 
The  object  of  the  recent 
merely  to  enable  parties  1 
own  knowledge,  but  to  di 
been  impossible,  explain  tl 
they   were    performed,    ai 
they  meant  or  intended  to 
they  may  have  said  in  reg 
Bumed  that  there  are  but : 
who  have  not,  at  one  time 
the  injustice  of  the  rule  t^ 
ness  stand  and  closed  the  < 
could  have  been  made  anc 
color  to  the  transaction.     . 
construction,  as  all  human 
ently    suspicious    become 
which    they   were   perfon 
a   very  different  import 
spoken  in  jest,  when  imper 
plained.    If  under  the  new 
and  not  allowed  to  explaii 
admit  of  explanation,  and 
to  exhibit  the  whole  trutl 
under  the  old  rule  has  be< 
that  this  enables  a  party 
true  one,  or  to  convert  wo: 
If  the  argmnent  proves 
shows  that  the  radical  ch 
respects  founded  in  folly 
fulness   of   parties   when 
depend,  as  in  the  case  of 
of  their  oath  and  their  n 
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these  can  be  relied  upon  for  the  truth  of  statements  made  m 
reference  to  acts  and  words  of  which  the  eye  and  ear  may  take 
notice,  they  may  for  the  same  reason  be  accepted  as  guarantees 
for  the  truth  of  statements  made  in  respect  to  motires  and 
intents  of  which  the  mind  or  inner  man  alone  can  take  cogni- 
zance. Nor  is  there,  in  our  judgment,  any  well  groimded  reason 
for  apprehending  that  this  rule  will  obstruct  rather  than  ad- 
vance ^e  6nds  of  justice.  There  is  no  more  danger  of  imposing 
upon  the  jury  falsehood  or  pretense  in  respect  to  motives  and 
intents  than  there  is  of  doing  the  like  in  respect  to  visible  or 
external  cireumstancea  The  jury  can  as  readily  distinguish 
between  the  false  and  true  in  respect  to  the  former  as  Uie  lat- 
ter. If  the  motive  or  intent  assigned  is  inconsistent  with  the 
external  circumstances  it  must  be  discarded  as  false.  If,  on 
the  contrary,  they  are  consistent,  liiere  is  no  reason  why  ihej 
may  not  be  trua 

As  to  the  policy  of  the  change  which  has  been  made  it  may 
be  too  soon  to  speak.  That  in  a  seardi  for  truth,  whether  in 
the  course  of  judicial  proceedings  or  in  the  prosecution  of  any 
other  science,  no  source  of  information  should  be  closed  can- 
not be  denied,  on  the  score  of  tlieory  at  least  But  what  will 
be  the  practical  workings  of  a  given  rule,  whether  it  wiU 
embarrass  or  advance  the  ends  intended  to  be  subserved,  can 
be  tested  only  by  experience.  The  law,  like  every  other 
science,  is  progressive,  and  it  is  not  to  be  presumed  that  its 
administration  has  yet  readied  its  highest  perfection.  In  civil 
cases  the  testimcmy  of  parties  in  interest  has  always  been 
resorted  to,  more  or  less,  in  one  form  or  another.  Under  the 
system  of  practice  adopted  at  the  outset  in  this  State  one 
party  was  enabled  to  call  the  ot|;ier,  and  both  were  practically 
allowed  to  testify  to  ultimate  facts,  at  least,  by  verifying  their 
pleadings.  This  privilege  was  subsequently  extended  to  pro- 
bative facts  with,  so  far  as  is  known,  satisfactory  results. 
There  is  no  reason  why  the  rules  of  evidence  in  criminal  cases 
should  differ  from  those  in  civil  cases.  On  the  contrary,  what 
works  well  in  the  latter  eases  ought  for  the  same  reason  to 
work  well  in  the  former.    The  late  dmnge  is  but  an  extension 


Jan.^1867.]     Sak  Francisco  v.  Caldeswooi).  585 


Polnti  decided. 


of  a  principle  which  has  been  found  to  work  well  so  far  as 
previously  applied.  Let  it  have  a  fair  trial  in  the  new  field. 
If  it  works  well,  a  further  step  in  the  right  direction  will  have 
been  taken;  and  if  not,  the  step  can  be  readily  retraced* 

It  is  unnejcessary  to  notice  the  objections  to  the  instructions. 
At  the  outset  the  Court  seems  to  have  misapprehended  the 
precise  nature  of  the  offense  charged  in  the  indictment^  but 
the  mistake  will  hardly  occur  a  second  time. 

Judgment  reversed  and  new  trial  ordered. 


THE  CITY  Am)  COUNTY  OF  SAN  FRiNCISCO  v. 
DAVID  CALDERWOOD  et  al. 


Dbdicatiom   or  BUskmsmt. —  Tho   paaMge   of   an   ordinance   tgr 

Council  of  a  city.  Betting  apart  and  dedicating  a  portion  of  tbo  waterfront 
In  its  harbor  for  pabllc  ose  as  a  tne  public  dock  for  abips.  It  a  mere  offer 
to  dedicate,  and  tfae  dedication  Is  not  complete^  nor  does  tho  pnbllc  acqnire 
any  right  to  the  easement,  ontU  it  has  been  accepted  and  naed  bj  tho  pnhlie 
in  the  manner  Intended. 

IDBU. —  Snch  offer  to  dedicate  cannot  be  accepted  by  tho  pobllc  te  advance 
o<  the  time  of  making  the  offer. 

■assmmnt  mot  am  Bstats  in  Laira —  The  dedlcmtkB  of  a  portion  of  tho  water- 
front of  a  city,  in  Its  harbor,  for  public  ose  as  a  free  public  dock  for  ships, 
gives  the  pnbtlc  only  an  easement,  and  not  any  estate  in  the  land :  and  the 
right  to  enter  upon  and  possess  the  space  dsdlcatsd,  snhfect  to  tho  soas- 
ment,  remains  In  the  grantor  of  the  samo. 

iDKic — The  grantee  of  an  easement  has  no  right  of  entry  upon,  nor  has  he 
any  rlgl^t  to  possess  the  land  as  such.  The  fee  of  'the  soU  and  right  sC 
entry  remain  In  the  grantor  subject  to  the  eassmsnt. 

BASBMB2fT.—  The  grant  to  the  pntrile  of  a  right  to  tho  nse  of  a  portlso  sC  tho 
waterfront  of  a  city  for  a  free  public  dock  for  ships.  Is  the  grant  at  an 
easement 

Bbcts  of  Land  on  which  Basbunt  is  Ihfosbd. —  Tho  owner  sC  an  saoe- 
ment  is  not  entitled  by  reason  of  sadi  owasrahlp  ts  a  partlclpatlsa  tai  the 
rents- and  profits  arising  from  the  land  on  which  the  easement  Is  : 

DiTFEBENT   EASEMENTS. —  There   is  no  distinction  between   sn   easesMAt 
land  covered  with  water  and  one  upon  land  not  so  eevered. 

LiKITATIONS  —  LAXD     80BJBCT    TO     BA8BMBMV.—  The    fhct    that 

has  been  created  upon  land^  or  that  an  offer  of  an  easeiaent  has  1 
but  not  accepted,  does  not  prevent  the  Statute  of  Limitatlona  from  being 
set  in  motion  and  running  In  favor  of  one  who  enters  upon  and  dalma  the 
soil  apon  which  the  eaBtment  haa  h&m  Hapoasd  advaraely  lo  tts  giaator 
of  the  easement 

Appxax  from  the  District  Court,  BVrardi  Jndiebl  Dislrioty 
City  and  Cotinly  of  San  Franciaoo. 
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Argument  for  Respondent. 

The  City  of  San  Francisco  acquired  the  demanded  premim 
by  a  grant  from  the  State  of  Calif omia,  made  in  1851,  by  aa 
Act  of  the  Legislature  entitled  "  An  Act  to  provide  for  the 
disposition  of  certain  property  of  the  State  of  Califamit.'' 
The  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

J.  M.  Sea  well,  for  Appellants.  The  defendants  and  thdr 
grantors  are  found  to  have  been  in  possession  adversely  to 
plaintiff  for  more  than  five  years  before  the  commencement  <rf 
the  action.  Plaintiff  seeks  to  avoid  the  bar  of  the  statnte  bj 
proof  that  the  premises  were  in  1852  dedicated  to  the  public 
as  a  free  dock.  The  premises  were  never  used  as  a  public 
dock,  and  the  dedication  was  never  accepted  by  the  public  and 
nover  took  effect.  (Washburn  on  Easements,  132;  Green  v. 
Chelsea,  24  Pick.  71;  and  State  v.  Trask,  6  Vermt.  364.) 
Even  if  the  dedication  took  effect,  the  public  were  only  in- 
vested with  an  easement,  and  with  nothing  more  than  was 
necessary  for  its  enjoyment.  The  plaintiff  still  had  the  ri^t 
of  possession,  subject  to  the  easement,  and  might  have  main- 
tained ejectment  (2  Blackstone's  Com.  18;  Washburn  on 
Easements,  159;  Jackson  v.  Hathaway,  15  Johns.  458;  Core- 
h/on  V.  Van  Brundt,  2  Johns.  357 ;  Pomeroy  v.  MUU,  8  Vermt 
280;  Lade  v.  Shepherd,  2  Strange,  1,004;  GoodtUle  v.  Alker, 
1  Burr,  143;  Perley  v.  Chandler,  6  Mass.  453;  Adams  v. 
Ernrrson,  6  Pick.  57;  Read  v.  Leeds,  19  Conn.  186;  Wager 
V.  Troy  Union  R.  R.  Co.,  25  Smith,  K  T.  526;  CooveH  v. 
O'Conner,  8  Watts,  470 ;  Heyneman  v.  Blake,  19  CaL  596.) 

John  W,  DwinaUe,  and  John  H.  Saunders,  for  Respondent 
One  or  two  cases  have  been  cited  to  the  effect  that  a  dedica- 
tion to  public  use  must  not  only  be  properly  made,  but  also 
formally  accepted  by  the  public —  and  perhaps  those  cases  may 
bear  that  interpretation,  although  we  think  not  But  the 
doctrine  contended  for,  if  sustained  by  the  cases  cited,  is  onlv 
a  remnant  of  that  costiveness  whidi  donbted  for  a  long  time 
whether  dedication  had  come  into  the  United  States  as  a  part 
of  the  common  law.     (Waahbum  on  Eaflementa^  188,  13S.) 


opinion  0 

But  the  doctrine  is  now 
be  shown  by  acts  in  pm 
by  use  in  the  public;  thi 
fieial  nature  of  the  dedi< 
poration  not  yet  existing 
authority  to  take  charge 
having  charge  of  similar 
132,  139,  142,  164,  IS 
United  States,  10  Peters 
street,  the  municipal  coi 
party  to  protect  the  ri| 
principle  tfiat  the  propei 
ment  is  that  public  auti 
ests.  (Trustees  of  Waii 
monwedlth^v.  AJbvrger, 
Francisco,  after  dedicati 
had  no  right  of  entry,  ai 
tions  did  not  run  again 
does  not  begin  to  nm  ui 
right  of  action  is  wholly 
that  the  remainder  man 
possession  against  the  he 
mate  feoffee  under  a  pc 
adverse  possession  again 
a  party  holds  under  po> 
ited  and  successively  ex 
possession  under  the  firs 
the  second.  (Angel  on  ! 
391,  392,  old  edit. ;  lb., 

By  the  Court,  Shaft 

This  is  an  action  of 
session  of  "  City  Slip  L 
one  of  the  beach  and  ^ 
State  by  the  "Beadi  i 
1851;  and  that  the  lot 
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in  an  ordinance  passed  by  the  Common  Ooimcil  of  the  City  ci 
San  Francisco  on  the  4th  of  November^  1862,  The  oniinanc* 
is  ajs  follows :  *'AJ!  the  space  o£  land  and  water  lying  between 
Clay  street  and  Sacrainenio  street,  and  between  Davis  street 
and  the  deep  water  of  the  Bay,  as  laid  dcxwn  upon  the  poblie 
maps  and  p]an&  of  the  city,  is  set  apart  and  dedicated  to  the 
public  use  aa  a  free  public  dock  for  &hip6  and  other  veeaels. 
Provided^  notwithstanding,  that  nothing  herein  contained  shall 
prevent  the  Common  Council  from  amending,  altering  or 
annulling  this  grant,**  It  is  further  found  that  this  ortlinasoe 
remained  in  force  until  the  14th  day  of  March,  1864,  when  it 
was  repealed  by  the  Board  of  Supervisors  of  the  city  &ni 
county. 

The  defendant  pleaded  the  Statute  of  Limitations,  and  tfl 
the  facts  essentia]  to  the  defense  were  found  by  the  Court. 

The  findings  state  aa  a  oonclusion  of  law  '*that  between  tit 
passage  of  the  ordinance  of  the  Common  Council  of  the  City 
of  San  Francisco  de<licating  the  premises  in  controversy  to  the 
public  use,  November  4tii,  1852,  and  the  passage  of  the  orfi- 
nance  of  the  Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco  repealing  said  dedication  of  the  14th  of  Maith, 
1864,  and  by  reason  of  said  first  named  ordinance,  no  right  of 
entry  in  said  preruisf^  exis^ted  in  said  City  and  County  of  San 
Francisco,"  and  on  the  ground  of  this  conclusion  the  special 
defense  waB  overruled  and  judgment  was  entered  for  the  plain- 
tiff. 

The  only  question  to  be  considered  is  whether  the  right  rf 
entry  was  in  the  City  of  San  Francisco^  and  the  plaintiff,  as 
its  succr^ssor,  from  the  passage  of  the  ordinance  of  1859  to  its 
repeal  in  1864,  If  the  right  was  in  the  plaintiff  and  its  pre- 
decessor  during  that  interval,  then  the  defendant  was  entitled 
to  judgment;  othenvise  the  jud^eut  is  right  as  it  stands. 

Fir^^t —  The  ordinance  of  1852  did  not,  in  itself  considered, 
deprive  the  City  of  San  Francisco  of  any  right  incident  to  the 
title  acquired  from  the  State  by  the  grant  of  1851,  The  ordi- 
nance was  not  a  dedication^  but  an  offer  to  dedicate,  by  which 
the  cil-y  could  lose  nothing  and  the  public  could  acquire  nott 
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ing  until  the  offer  shouL 
upon  this  point  is  so  we 
agement  nor  chance  for  d 
132,  and  cases  there  cite( 
Jasper,  14  Cal.  647,  that 
the  public  in  the  manner 
is  complete — precluding 
right  from  asserting  an; 
use."  Now  the  Court  h 
dence  tending  to  prove  t 
by  the  ordinance  of  1852 
manner  intended  by  the  < 
is  insisted,  however,  for 
offer  to  give  "was  aooe 
reference  ia  made  to  the 
the  first  place  it  is  impose 
offer  to  make  one;  and  i 
not  show  that  the  thing 
the  L^slature  in  1851. 

Second — But  should  i 
perfected  by  the  mere  p; 
enter  upon  and  possess  tl 
remain  in-  the  city  neverl 
an  easement,  and  that  te 
the  land  on  which  iixe  s 
of  an  easement  has  no  i 
right  to  possess  the  land, 
soil  and  the  right  of  enti 
from  the  passage  to  the 
is  unnecessary  to  go  into 
upon  this  subject.     The 
on  Easements,  page  8 ;  a 
ity  cited.     The  general 
Tnickee  Turnpike  Compi 
that  "  a  way  is  an  easen 
ing  over  another  man's  | 
ment;  a  servitude  impo 
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a  part  of  it  It  gives  no  right  to  poesess  the  land  upom  idiidi 
it  is  imposed,  but  a  right  merely  to  the  party  in  whom  thi 
way  is  vested  to  enjoy  the  way.  Neither  is  it  considered  that 
the  owner  of  the  way  is  entitled  by  reason  of  such  ownership, 
to  a  participation  in  the  rents  and  profits  arising  from  the  land 
upon  which  the  easement  is  imposed.  A  deed  of  a  wav  or 
right  of  way  would  pass  to  the  grantee  no  title  to  or  interest 
in  the  land.*'  (See  Bead  v.  Leeds,  19  Conn-  186.)  But  it  is 
urged  that  in  the  case  of  McCracJeen  v.  San  Francieco,  16  CaL 
620,  the  Court,  in  passing  upon  the  effect  of  the  ordinance  id 
question",  held  that,  "  while  it  remained  in  force  no  sale  of  the 
city  slip  property  could  legally  be  had."  That  case  raised 
the  question  of  the  effect  of  the  ordinance  upon  the  power  of 
the  city  to  make  a  perfect  title  to  the  plaintiff  as  the  puidiaser 
of  a  city  slip  lot;  and  the  Court  decided  the  point  adversely  to 
the  power.  The  question  pres^ited  in  the  case  at  bar  is  as 
to  the  effect  of  the  ordinance,  or  more  largely  stated,  as  to  die 
effect  of  an  easem^it  to  divest  the  owner  of  the  land  npon 
which  the  easement  is  imposed,  of  the  right  to  eaater  upon  and 
possess  the  land.  The  questions  are  intrinsically  different,  and 
there  can  be  no  reasoning  from  one  to  the  other.  If  the  owner 
of  land  subject  to  an  easement,  cannot  pass  a  perfect  title  to  a 
purchaser,  it  certainly  does  not  follow  that  he  cannot  have  a 
right  of  entry  upon  the  land. 

The  distinction  suggested,  rather  than  asserted  in  argument, 
between  an  easement  upon  land  covered  by  water  and  upon 
land  not  so  covered,  cannot,  as  we  conceive,  be  sustained  upon 
principle,  and  no  case  is  referred  to  as  supporting  it  The 
distinction  certainly  does  not  consist  with  Coovert  ▼.  (T Conner, 
8  Watts,  470. 

Reliance  is  also  placed  by  appellant  upon  People  v.  David- 
son, 30  Cal.  379.  We  held  in  that  case,  if  a  person  without 
authority  should  build  a  wharf  or  any  other  structure  outside 
of  the  water  front,  on  soil  belonging  to  the  State,  and  upon 
which  it  had  a  right  of  entry,  that  the  State  oould  bring  eject- 
ment*     We  do  no  moie  here  than  decide  that  the  owners  oi 
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property  inaide  the  water  front  are  entitled  to  the  benefit  of 
the  rule. 

Judgment  reversed,  and  the  Court  below  it  directed  to  enter 
judgment  on  the  findings  for  defendant* 

Sawyeb,  J.,  concurring  specially: 

I  concur  in  the  judgment  on  the  second  ground  diecuased  in 
the  opinion. 


HENEY  GREEN  v.  WILLIAM  R  OLARK. 

FxKDiifo  OF  FACTStf-'If  the  Court  makes  a  finding  of  facts  apon  aome  of  tlia 
issues,  and  the  appellant  neither  excepts  to  the  finding  as  defeetlTt  nor 
moyes  for  a  new  trial,  he  cannot  attack  the  finding  either  on  the  ground 
that  it  does  not  find  all  the  facts  In  issue  or  is  onsupported  by  the  evidence. 

BrrECT  or  Dbkd  om  AimR-AcgniBSD  Title. —  If  the  owner  of  land  conTOTS 
the  same  by  a  deed  of  bargain  and  sale^  and  afterwards  purchases  the  land 
at  a  Sheriff's  sale  made  on  the  foreclosure  of  a  mortgage  given  before  his 
sale,  the  title  he  acquires  by  the  purehM«  t^t  SherilTs  sale  Immediately 
Inures  to  the  benefit  of  his  grantee. 

PuitCHASBB  AT  Sbebift's  Salb. —  The  interest  which  a  parehaser  of  land  at 
SherilTs  sale  acquires  by  his  purchase  may  be  eonreyed  by  htm  by  deed 
at  any  time  before  the  Sheriff's  deed  Is  giren. 

OoNYKTANCn  OF  TiTUi  ACQDiBXD  AT  Shbbiff's  Salb. —  If  ottO  puTchases  la«d 
upon  which  there  is  a  mortgage  given  by  his  grantor,  and  the  mortgage  is 
afterwards  foreclosed,  and  the  grantor  buys  at  SherilTs  sale,  and  before  a 
Sheriff's  deed  is  given  quitclaims  to  his  grantee,  the  quitclaim  carries  the 
interest  acquired  at  the  Sheriff's  sale  and  destroys  the  effect  of  the  same, 
and  If  the  Sheriff  afterwards  gives  a  deed  to  the  purchaser  the  deed  Is 
void. 

loBM. —  If  one  who  has  purchased  land  at  SherifTs  sale  qnltclalms  his  Interest 
In  the  same  before  a  SherifTs  deed  is  given,  the  quitclaim  Is  equivalent  to 
an  assignment  of  the  Sheriff's  certificate  of  sale. 

PVBCHASB    BT   AOCNT    WITH    MONBT    OF    PbIMCIFAIm — If    OHO    MtS    SS   tlM    SgeOt 

of  another,  and  uses  his  money  in  making  a  purchase  of  land  at  a  SherilTs 
sale,  but  buys  In  his  own  name,  the  interest  lie  acquires  by  the  purchase 
vests  in  equity  In  his  principal. 

Appeal  from  the  District  Court^  Thirteenth  Judicial  Die* 
trict,  Tulare  County, 

Ejectment  to  recover  a  lot  in  Visalia,  Tulare  County.  The 
cause  was  tried  before  the  Court  without  a  jury.  Defendant 
had  judgment,  and  plaintiff  appealed. 


Opinion  of  tAe  G909I  —  Ebodea,  J. 


The  other  f  aot9  are  stated  ia  the  opinion  of  the  Court 

P.  Zf.  Edwards,  for  Appellant.  A  quitclaim  deed  onlj 
passes  the  title  of  the  grantor  at  the  time  of  its  ezecutioo. 
In  this  case  the  Court  below  seems  to  have  decided  upon 
what  we  consider  a  misconception  of  the  meaning  of  this 
Court  in  Clarke  v.  Baker,  14  Cal.  613.  In  this  oonnectioo 
see  8aai  Francisco  v.  Lawton,  18  Cal.  476.  But  if,  according 
to  our  hypothesis,  the  plaintiff's  title  relates  back  to  the  date 
of  the  first  mortgage  and  Bussell's  purchase  and  redemption, 
then  we  submit  that  Clarke  v.  Baker  is  wholly  in  our  faTor. 
When  Russell  obtained  his  deed  from  the  Sheriff  it  related 
back  to  the  date  of  the  mortgage,  and  excluded  all  interven- 
ing titles ;  and  when  he  conveyed  to  plaintiff  the  title  of  the 
latter  had  a  like  effect. 

H.  H.  Hartley,  for  Bespondent.  Whatever  title  Bunell 
acquired  by  the  purchase  at  Sheriff's  sale,  by  virtue  of  the 
statute,  immediately  inured  to  Baker  by  virtue  of  his  purchase 
from  Bussell  and  Poindextar.  But  if  we  admit  that  the  pur- 
chase money  used  by  Russell  at  his  purchase  at  the  Sheriff^s 
sale  was  plaintiff's,  and  that  Baker  knew  that  fact,  then  he 
would  have  held  the  property  as  trustee  for  plaintiff.  And  if 
plaintiff  did  advance  the  purchaaa  money,  and  the  purchase 
was  made  for  his  benefit^  yet  after  he  acquired  this  supposed 
trust,  he,  plaintiff,  in  Ifovember,  1861,  conveyed  all  this  sup- 
posed equitable  interest  to  Baker,  thus  divesting  himself  of  all 
pretense  of  equity  or  beneficial  interest  in  the  land«  Under  this 
state  of  facts  the  plaintiff  certainly  cannot  oomplain  of  the 
exclusion  of  the  evidence  offered.  The  plaintiff  having  parted 
with  all  pretense  of  title,  either  legal  or  equitable,  by  his  deed 
of  November,  1861,  to  Baker,  he  can  jwike  no  claim  by  virtue 
of  any  subsequent  deed  from  Russell  to  him* 

By  the  Court,  Rhodbs,  J. : 

Ejectment  to  recover  a  lot  of  land  in  the  Town  of  Visalia. 
The  Court  found  certain  facts  in  issue,  and  ordered  judgment 
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for  the  defendant.  The  plaintifF  neither  excepted  to  the  find- 
ing as  defective,  nor  moved  for  a  new  trial,  and  therefore  he 
cannot  attack  the  finding  on  the  ground  either  that  it  does  not 
etate  all  the  facts  in  issne,  or  that  it  is  contrary  to  or  unsup- 
ported by  the  evidence.  The  statement  on  appeal  serves  no 
purpose  whatever,  except  to  present  and  explain  one  excep- 
tion, y^hich  will  hereafter  be  noticed.  The  evidence  therein 
contained  cannot  be  looked  into  for  the  purpose  of  reviewing 
the  findings,  nor  can  it  be  considered  in  determining  whether 
the  Court  has  drawn  from  all  the  facts  in  the  case  the  correct 
conclusions  of  law.  The  decision  upon  both  points  are  too 
numerous  and  uniform  to  need  citation, 

Russell  and  Poindexter,  having  purchased  the  lot  and  exe- 
cuted a  mortgage  to  secure  a  part  of  the  purchase  money,  con- 
veyed the  lot  to  Baker  and  Thompson,  with  covenants  of 
warranty  against  the  mortgage,  and  soon  thereafter  Thompson 
conveyed  to  Baker.  The  mortgage  was  foreclosed  and  the 
property  sold  to  Russell,  and  he  received  the  SheriflPs  deed 
therefor,  and  thereafter  conveyed  the  property  to  the  plaintiff. 
After  the  foreclosure  sale,  but  before  the  execution  of  the 
Sheriff's  deed,  Russell  by  quitclaim  deed  conveyed  the  prem- 
ises to  the  plaintiff,  and  the  plaintiff  also  by  quitclaim  deed 
conveyed  the  same  to  Baker.  The  defendant  claims  through 
Baker. 

The  plaintiff  offered  to  prove  ''that  the  money  used  by 
Russell,  the  purchaser  at  the  Sheriff's  sale,  was  the  money  of 
plaintiff,  and  that  Russell  purchased  as  the  agent  of  Green  the 
plaintiff,''  and  the  evidence  was  excluded.  Under  the  opera- 
tion of  section  thirty-three  of  the  Act  concerning  conveyances, 
all  the  ri^ht,  title  and  interest  acquired  by  Russell  by  the  pur- 
chase at  the  Sheriff's  sale  or  by  means  of  the  Sheriff's  deed, 
vested  in  Baker.  {Clarke  v.  Baker,  14  Cal.  612.)  The  object 
of  the  plaintiff  in  offering  the  evidence  was  to  intercept  the 
title  in  transitu,  or,  more  accurately  speaking,  to  show  that 
the  title  passing  by  the  Sheriff's  sale  and  conveyance^  though 
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nominally  vesting  in  Russell^  reallj  passed  to  the  plaintiff^ 
because  Bussell  was  a  mere  naked  trustee  for  the  plaintifiF. 

Conceding  that  Bussell  acted  as  the  plaintiff's  agent,  and 
used  his  monej  in  making  the  purchase  at  the  Sheriff's  sale,  it 
follows  that  the  interest  in  the  premises  acquired  by  the  pur- 
chase vested  in  equity  in  the  plaintiff.  The  character  and 
extent  of  this  interest  was  very  elaborately  discussed  in  Page 
V.  Rogers,  ante,  298^  and  it  was  held  that  it  comprehended  all 
estate  of  the  execution  defendant  in  the  land,  save  only  the 
diy,  naked  legal  title,  and  the  right  of  possession  prior  to  the 
expiration  of  the  time  for  redemption.  One  of  the  most  cogent 
arguments  advanced  in  support  of  that  position  was  that  such 
interest  was  subject  to  sale,  either  voluntary  or  under  execu- 
tion, and  it  was  considered  that  in  this  respect  it  made  no  dif- 
ference whether  the  period  for  redemption  had  or  had  not 
expired.  The  plaintiff  occupied  even  a  better  position  than 
he  can  claim  as  growing  out  of  the  trust  relation  between  him 
and  Russell,  for  Russell,  five  days  after  his  purchase  at  the 
Sheriff's  sale,  conveyed  the  premises,  by  quitclaim  deed,  to 
the  plaintiff,  who  thereby  became  fully  possessed  of  all  the 
right,  title  and  interest  that  passed  by  the  Sheriff's  sale.  It 
thus  appears  that  the  evidence  offered  was  not  material  for  the 
purpose  of  connecting  the  plaintiff  with  the  interest  in  the 
premises  passing  at  the  Sheriff's  sale. 

Before  tbe  expiration  of  the  time  for  redemption,  and  before 
the  execution  of  the  Sheriff's  deed  to  Russell,  the  plaintiff 
conveyed  the  premises  by  quitclaim  deed  to  Baker.  There 
can  be  no  question  as  to  the  effect  of  that  conveyance.  It 
passed  to  Baker  all  the  right,  title  and  interest  that  either 
Russell  or  the  plaintiff  acquired  by  means  of  the  purchase  at 
the  Sheriff's  sale.  The  execution  of  the  two  deeds  —  the  deed 
of  Russell  to  the  plaintiff  and  the  deed  of  the  plaintiff  to  Baker 
—  freed  the  premises  from  all  the  consequences  of  the  Sheriff's 
sale,  and  left  them  as  though  the  sale  had  never  been  made. 
Those  conveyances  produced  all  the  effects,  so  far  as  the  title 
to  the  premises  is  concerned,  that  would  have  followed  an 
assignment  of  the  Sheriff's  certificate  of  purchase  by  BnaBell 
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to  the  plaintiff,  and  by  1 
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iDBic. —  The  rent!  and  profits  bf  the  real  estate  aecnilngr  sobseqnent  to  the 
death  of  the  testator,  are  not  personal  property  In  the  hands  sC  the 
executor  to  be  first  applied  to  the  payment  of  debts  In  exoneration  of  the 
general  personalty. 

IDBM. —  Under  our  law,  as  betwech  the  legatee  of  the  psnonalty  and  the 
deyisee  of  the  realty,  the  executor  is  not  anthoriaed  to  appropriate  the 
renti  of  the  real  estate  which  accrued  subsequent  to  the  decease  of  ^e  tes- 
tator, to  the  satisfaction  of  a  debt  of  the  deceased  secured  by  a  flMrtsags  sa 
the  realty.  In  exoneration  of  the  personalty. 

DansB  OF  Bsaltt. —  Under  the  common  law,  ererj  derlse  of  real  estate  wss 
regarded  as  specific.  Under  the  statutes  of  California,  a  dcrlse  of  real 
estate  may  be  generaL 

loan. —  A  devise  of  all  the  real  estate  of  which  the  testator  may  die  seised, 
made  In  pursuance  of  the  provisions  of  section  twenty-two  of  the  Act  of 
the  State  of  California  concerning  wills,  Is  a  general,  not  a  specific,  derisa 

ICabshalunq  Asbbts  to  pat  Dbbts  of  Dbcbasbd. —  Where  the  testator  dies 
leaving  both  personal  and  real  estate,  and  owlns  debts  secured  by  mort- 
gage on  the  realty,  and  bequeaths  all  the  personal  estate  and  one  half  of  all 
the  realty  to  one  devisee,  and  the  remaining  half  of  the  real  estate  to 
another  devisee,  and  makes  no  mention  of  the  debts,  the  legacies  and  devi- 
ses are  all  general,  and  the  real  and  the  personal  estate  devised,  onder 
sections  one  hundred  eighty  and  one  hundred  eighty-one  of  tiie  Probate  Act, 
must  contribute  pro  r&ta  to  the  payment  of  the  debts,  in  proportion  to  the 
value  or  amount  of  the  several  devises  or  legacies. 

Apfbai.  from  the  Probate  Cottrt,  Oily  and  Ooimty  of  San 
Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Daniel  Badgers,  for  Appellants.  At  common  law,  rent  is 
incident  to  the  reycrrsion,  and  the  executor  is  entitled  as 
against  the  heir  or  devisee  to  all  rents  that  may  be  due  at  the 
time  of  his  deaths  but  rent. becoming  due  thereafter  descends 
with  the  land  to  the  heir  or  devise.  Has  out  statute  changed 
this  principle?  Section  one  hundred  and  fourteen  of  the 
Probate  Act  allows  the  executor  to  receive  the  rents  and 
profits  of  the  real  estate,  but  this  does  not  allow  him  to  apply 
these  rents  and  profits  to  the  payment  of  debts  irrespective  of 
the  personal  estate.  The  Act  further  subjects  both  persona] 
and  real  estate  to  the  payment  of  debts,  but  the  real  estate 
only  after  the  personal  estate  is  exhausted.  It  will  be  urged 
upon  the  part  of  the  respondent  that  when  the  rents  are  col- 
lected they  become  personal  estate,  and  are  then,  and  as  such, 
subjected  to  the  paymenta  of  debts.  *  By  the  common  law,  the 
order  of  payment  of  debts  was  as   follows:    Ist^   personal 


Jan.,  1867.]  Mattsb  of  Estate  of  Woopwobith.  597: 


estate ;  2d,  land  specifically  devised  toft  the  payment  of  delyts ; 
3dy  land  descended;  and  4tii,  land  devised.  Our  statute  pre- 
serves the  same  order  for  payment  Secti<m  one  hundred  and 
fifteen,  Probate  Act,  declares  that  '^  the  personal  estate  of  the 
deceased,  which  shall  come  into  the  hands  of  the  executor  of 
administrator,  shall  he  first  chargeable  vnth  {he  patfment  of  the 
debts/*  Section  one  hundred  and  sixty-three,  same  Act^  pro- 
vides: ''If  it  appears  that  any  part  of  such  real  estate  has 
been  devised  and  not  diarged  in  such  devise  vnth  the  payment 
of  debts  or  legacies,  the  Court  shall  order  that  part  descended 
to  heirs  to  be  sold  before  that  so  devised.''  Thus  it  may  be 
seen  that  the  Probate  Act  substantially  enacts  the  principle 
of  the  common  law  in  this  matter  of  the  order  of  payment 
The  bequest  of  personal  estate  does  not  exempt  it  from  its 
liability  to  the  payment  of  debts,  unless  a  dear  intention  to 
that  effect  appears  on  the  face  of  the  will,  nor  does  it  exempt 
the  personal  estate  from  its  liability  to  exonerate  the  real 
estate,  unless  a  like  intention  is  apparent  (12  Price,  334^) 
''It  is  a  general  rule,  in  the  absence  of  a  contrary  intention, 
that  the  personal  estate  is  the  first  and  natural  fund  for  the 
payment  of  debts.''    (3  Bawle,  237-2390 

Crockett,  Whiting  A  Naphtaly,  for  Bespondent  The  rule 
at  common  law  that  the  devisee  of  land  encumbered  with  a 
mortgage  made  by  the  testator  mi^t  call  on  the  executor  to 
exonerate  the  land  out  of  the  personalty,  applied  only  to  cases 
where  the  personal  estate  was  not  spedficfdly  devised*  Per* 
sonal  estate,  not  specifically  devised,  was  not  made  to  eix<m^ 
erate  encumbered  real  estate,  unless  it  was  apparent  from  the 
will  that  the  testator  so  intended.  We  contend  that  the  de- 
vise of  the  personalty  in  this  case  was  specific.  Is  this  rule 
varied  by  our  statute!  At  common  law  the  real  estate  vrent 
directly  to  the  heir  or  devisee,  and  the  personal  estate  only 
was  a  fund  in  the  hands  of  the  executor  for  the  paym»Kt  at 
debts.  This  is  dianged  hy  statute.  Under  our  system  the 
real  estate  also  is  a  fund  out  of  which  the  executor  may  pay 
the  debts  and  expenses.    The  only  change  made  in  the  com- 
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men  law  by  sections  one  hundred  and  fourteen  and  one  hun- 
dred and  fif  teeen  of  the  Probate  Act  is,  that  the  real  estate  and 
its  rents  and  profits  constitute  a  fund  in  the  hands  of  he 
ex^utor  for  the  payment*  of  debts  in  default  of  personalty. 
The  order  of  priority  in  which  the  real  and  personal  estates 
are  chargeable  is  not  changed,  except  that  for  the  purpose  of 
paying  the  debts  and  expenses,  the  rents  and  profits  of  the 
real  estate  become  a  part  of  the  personal  estate,  and  must  be 
exhausted  before  the  real  estate  can  be  sold*  It  will  be 
observed,  the  executor  is  to  receive  the  rents  and  profits 
"  until  the  estate  is  settled,  or  until  delivered  over  to  the  heir 
or  devisee,  by  order  of  the  Probate  Court."  This  last  pro- 
vision was  inserted  to  meet  the  contingency  resulting  from  an 
order  of  distribution  made  before  a  final  settlement  of  die 
estate.  What  were  the  ends  to  be  accomplished  by  this  inno- 
vation aa  the  common  law?  Only  these,  to  wit:  1st  To 
enable  the  executor  to  apply  the  rents  and  profits  to  the  pay- 
ment of  debts,  and  thus,  if  possible,  preserve  the  real  estate; 
and  2d.  To  enable  the  real  estate  to  be  applied  to  the  payment 
of  debts  when  necessary,  in  an  expeditious,  safe  and  economi- 
cal manner,  without  following  it  into  the  hands  of  the  heir  or 
devisee.  These  provisions  only  enlarge  the  fund  in  the  hands 
of  the  executor,  but  do  not  in  any  way  change  the  order  of 
priority,  except  in  respect  to  the  rents  and  profits,  which 
become  a  part  of  the  personal  estate,  for  the  purpose  of  pay- 
ing debts  and  expenses.  The  rents  and  profits  must  be 
exhausted  before  the  real  estate  can  be  sold.  But  if  the  real 
estate  is  not  to  be  charged  with  the  entire  incumbrance,  and 
if  the  personal  estate  which  was  devised  must  first  liquidate 
the  debt,  it  is  quite  evident  under  sections  one  hundred  and 
eighty  and  one  hundred  and  eighty-one  of  the  Act  to  regulate 
the  settlement  of  the  estates  of  deceased  persons,  that  all  the 
devisees  must  contribute  ''in  proportion  to  the  value  or  amount 
of  the  several  devises  or  legacies  "  on  a  proceeding  for  distribu* 
tion,  to  reimboiae  the  devisee  of  tbe  personal^. 
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Bj  the  Courty  Sawysb^  J«: 

In  1855  Frederick  A.  Woodworth  made  his  will,  by  which 
be  left  "  all "  his  "  personal  property,"  and  "  one  half  of  all 
the  real  estate  of  which"  he  might  ''die  possessed,"  to  his 
brother,  Selim  E.  Woodworth,  and  appointed  him  sole  execu- 
tor. The  remaining  half  of  the  real  estate,  he  left  to  his  mother, 
sisters  and  others  —  the  appellants  in  this  proceeding.  No 
reference  to,  or  provision  for,  debts  is  made  in  the  wilL  Long 
after  making  the  will,  in  1864,  said  F.  A*  Wood^vorth  mort- 
gaged portions  of  his  real  estate  to  the  '^Savings  and  Loan 
Society  "  to  secure  the  sum  of  something  over  thirty  thousand 
dollars  and  accruing  interest,  and  soon  after  died,  leaving  the 
same  incumbered  by  said  mortgage.  His  personal  estate,  at 
the  time  of  his  decease,  was  more  than  sufficient  to  pay  all  his 
debts,  including  said  mortgage.  The  said  Selim  E.  Woodworth 
qualified  as  executor,  took  possession  of  the  estate  had  collected 
rents  of  the  real  estate  accruing  subsequent  to  the  testator's 
decease,  to  the  amount  of  over  fifty  thousand  dollars.  A  large 
portion  of  the  rents  of  the  real  estate  thus  collected  were  ap- 
plied in  payment  of  the  debt  secured  by  said  mortgage.  The 
executor,  in  his  accounts,  charged  himself  with  the  rents  col- 
lected and  credited  himself  with  the  .amount  paid  in  satisfao- 
tion  of  the  mortgage  and  other  debts,  and  claimed  to  have  his 
accounts  allowed,  and  fiinally  settled,  on  that  basis.  The  other 
devisees  filed  exceptiona  to  the  account,  allying,  as  a  ground 
of  objection,  that  tiie  personal  estate  ou^t  to  have  been  applied 
to  the  extinguishment  of  the  mortgage  and  other  debts  in  exon- 
eration of  the  real  estate  —  at  all  events,  that  the  rents  of  the 
real  estate  should  not  be  applied  in  exoneration  of  the  per- 
sonalty. The  Probate  Court  held  that  the  rents  were  properly 
applied  to  the  payment  of  the  mortgage,  and  the  correctness  of 
this  ruling  is  the  only  question  presented  by  the  record  on 
appeal. 

Under  the  oonunon  law,  where  no  different  order  is 
prescribed  or  indicated  in  the  will,  as  between  executors,  de- 
visees and  heirs^  the  assets  of  the  deceased,  for*  the  purpose  of 
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paying  the  debts  of  the  estate,  will  be  marshalled,  and  the  debts 
paid  out  of  them,  in  the  following  order:  Firstly  —  Hie  gen- 
eral personal  estate  —  that  is  to  say,  personal  estate  not  spe- 
cifically bequeathed,  or  expressly,  or  by  implication  excepted. 
Secondly  —  Lands  expressly  devised  for  the  payment  of  debta. 
Thirdly  —  Lands  descended  to  the  heir ;  and  fourthly  —  Lands 
devised.  (Redf.  on  Wills,  Part  I,  p.  868  et  seq.  and  notes;  8 
Jar.  on  Wills,  654;  4  Kent's  Com.  421.)  And  it  Ib  alao  the 
settled  rule  of  English  and  American  law,  that  this  order  is 
not  to  be  disturbed  by  the  fact  that  lands  are  devised  subject 
to  the  mortgage  or  incumbrance  thereon.  The  personal  estate 
is  first  to  be  applied  and  exhausted,  even  for  the  payment  of 
the  debts  charged  upon  the  real  estate  by  mortgage,  or  other 
incumbrance,  if  the  debt  so  charged  upon  it  was  a  personal 
debt  of  the  testator ;  for  the  mortgage  is  r^arded  as  merely  a 
collateral  security  for  the  personal  obligation.  And  when  the 
testator  devises  lands  expressly  subject  to  a  mortgage,  he 
is  considered  as  using  the  terms  merely  as  descriptive  of  the 
incumbered  condition  of  the  property,  and  not  for  the  purpose 
of  subjecting  his  devisees  to  the  burden.  (2  Jar.  on  WQls, 
553-4;  2  Will  on  Ex.  1,461-2, 1,443  and  note  O;  4  Kent  Com. 
420-1.)  It  requires  express  words,  or  an  intent  dearly 
manifest  upon  an  examination  of  the  entire  will,  to  dis- 
turb this  order.  There  must  be  a  manifest  intent,  not  merely  to 
charge  the  real  estate,  but  to  discharge  the  personal^.  (4 
Kent,  421 ;  Ancaster  v.  Mayer,  1  Bro.  Ch.  0.,  462 ;  Stephen- 
son V.  Heatheote,  1  Eden,  43 ;  Booth  v.  Blundell,  1  Mer.  230 ; 
Lord  Inchiquin  v.  O^Brien,  1  Wills.  88 ;  Taii  t.  Lord  North- 
wiclce,  4  Ves.  Jr.  823.)  As  to  what  provisions  in  the  will 
shall  be  regarded  as  indicating  an  intent  to  discharge  the 
personalty,  or  a  specific  portion  of  personal  property,  or  a 
contrary  intention,  there  is  a  multitude  of  cases  in  which  the 
question  is  discussed.  The  distinctions  taken  are  numerous, 
and  in  many  cases,  it  must  be  confessed,  exceedingly  "  attenu- 
ated." We  have  examined  a  large  number  of  authoritiea,  but 
shall  cite  but  few ;  for,  so  far  as  this  case  is  concerned,  it  wiH 
be  unnecessary  to  consider  the  many  nice  distinctions  taken. 
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A  pacific  legSLcy  is  considered  as  takoi  out  of  the  general 
personal  estate  and  ezonerated  irem  the  payment  of  the  debts. 
The  making  of  a  specific  bequest  is  regarded  as  indicating  an 
intention  to  discharge  the  artide  or  partieular  portion  of  per^ 
sonal  property  specifically  bequeathed  from  the  debts  of  the 
testator.  What  is  a  specific  bequest,  within  the  meaning  of 
the  rule? 

Mr.  Boper,  the  learned  author  of  the  standard  wade  oa 
Legacies^  says  a  specific  legacy  may  be  defined:  **  The  bequest 
of  a  particular  lliingy  or  money,  specified  and  distinguished 
from  all  others  of  the  same  kind,  as  of  a  horse,  a  piece  of  plate, 
money  in  a  puree,  stock  in  a  public  fund,  a  security  for  money, 
which  would  immediately  test  with  the  assent  of  the  ezeoo- 
tor/'  (1  Boper  on  Legacies,  191.)  He  then  illustrates  bis 
definition  by  an  eacankinatKm  of,  and  reference  to,  a  multitude 
of  authorities  bearing  upon  the  questiim.  Substantially  the 
same  definition  is  giren  in  Bam  on  Assets,  467:  ^'A  specific 
legacy,  as  its  term  imports,  is  a  bequest  of  a  particular  article 
or  articles  capable  oi  being  designated  and  identified."  {Brad- 
ford V.  Eaynes,  30  Me.  108 ;  Pierce  ▼.  Snaplin,  1  Atk.  508.) 
Mr.  Williams  says:  ''The  bequest  of  all  a  man's  personal 
estate  generally,  is  not  specific;  the  yery  tenns  of  matA  a  die* 
position  demonstrate  its  generality.  And  Ihe  circumstances  of 
the  bequest  of  the  general  personal  estate  being  in  iho  same 
sentence  with  that  of  the  real,  the  devise  of  which  is  natorisdly 
specific,  will  not  be  sufficient  to  make  it  a  specific  legacy.'' 
(2  Williams  on  Executors,  1,006;  Bedfield  on  Wills,  Part  tl, 
475;  lb.  467.)  In  Parrcti  v.  Wcr^old,  1  Jaooli  ft  Walk. 
595,  where  a  testator  stated  that  he  had  fifteen  hundred  pounds 
five  per  cents,  and  gave  it  to  A.,  and  then  gave  to  B.  aU  other 
stocks  that  he  might  be  possessed  of  at  his  deatii,  Ae  latter 
bequest  was  held  not  to  be  specific^  and  liable  in  eKoneration 
of  the  former.  The  Master  of  the  Bolls  said:  ''Ifow  the 
words  are  in  their  nature  g^ieral,  comprehending  not  only  the 
stock  he  had  at  the  time  of  making  his  will,  Imt  all  that  he 
might  subsequently  acquire;  if  he  had  sold  oat  and  bouj^t 
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more,  that  would  haye  been  indndecL  But  has  it  ever  been 
decided  that  anch  words  would  oonstitDte  a  specific  legaeyl 
The  ordinary  criterion  of  a  specific  bequest  is  that  it  is  liable 
to  ademption;  that  if  the  thing  bequeathed  is  onoe  gone,  it  is 
lost  to  the  legatee.  That  criterion  fails  here,  for  it  would 
equally  pass  stock  acquired  afterwards.  Can  it  be  said  that  a 
will  made  now  can  contain  a  specific  bequest  of  what  may  bo 
bought  hereafter  —  of  what  does  not  now  exist?  In  a  certain 
sense  it  may  be  said  that  legacies  of  this  kind  are  specific;  as, 
a  legacy  of  all  the  testator's  cattle,  or  all  his  personal  proper^ 
at  his  death;  but  it  is  not  specific  unless  you  can  fix  on  the 
individual  thing  given.  But  here  it  is  general;  the  testator 
did  not  mean  it  to  be  confined  to  the  stock  he  had  at  the  time; 
he  meant  this  daughter  to  be  more  largely  provided  for." 
(601.)  In  the  case  of  WaUcer's  Edate,  3  Bawle,  230,  the  tes- 
tator bequeathed  to  his  wife  ^'all  his  household  goods  and  fur- 
niture, money,  bonds,  mortgages,  outstanding  debts  due  and 
owing  to  him,  and  all  his  other  personal  estate,  of  whatever 
nature  or  kind  soever,  to  hold  to  her,  his  said  wife,  Elisabedi 
Y.  Walker,  her  heirs  and  assigns  forever.''  This  was  held,  in 
an  able  opinion  in  which  the  question  was  fully  discussed,  not 
to  be  a  specific  bequest,  and  not  exonerated  from  the  payment 
of  the  debts.  The  Earl  of  Strafford,  by  his  will,  gave  to  his 
wife  ^^  all  his  personal  estate  whatsoever,  (except  the  furniture 
in  Wentworth  Castle,)  for  her  life,"  subject  to  certain  pay- 
ments. This  was  held  not  to  be  a  specific  legacy.  {Howe  v. 
Earl  of  Dartmouth,  7  Yes.  Jr.  147.)  John  Blewitt  "  gave  and 
bequeathed  unto  his  brother,  Edward  Blewitt,  all  his  moneys, 
goods,  chattels,  rights,  credits,  personal  estate  and  effects 
whatsoever  and  wheresoever;  and  appointed  his  said  brother 
sole  executor."  This  was  held  not  to  be  a  specific  bequest, 
and  not  sufficient  to  exempt  the  personal  estate  from  the  dd>ts. 
The  Master  of  the  Bolls  says :  "  This  is  stripped  of  every  cir- 
cumstance  except  that  of  a  devise  [of  real  estate]  to  a  trustee 
for  the  payment  of  debts,  and  a  general  bequest  of  the  per- 
sonal estate  to  the  executor.  There  is  no  case  since  Frend^ 
V.  Chichester,  the  first  upon  the  subject,  in  which  such  words 
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as  these  have  been  alone  sufBcient  to  exempt  the  personal 
estate.  It  has  been  over  and  over  again  decided,  that  such 
words  are  not  sufficient  to  raise  sudx  a  demonstration  as  Lord  ^ 
Thurlow  says  ia  necessary/'  (Brummel  v.  Proihero,  8  Yes.'* 
Jr.  114.)  In  Aldridge  ▼.  Lard  WdlUcaurt,  1  Ba.  &  Bea.  312, 
Joseph  Blake  advised  his  lands,  subject  to  payment  of  debts, 
etc.;  then  appointed  his  son  executor  and  '^ bequeathed  him 
all  his  personal  estate"  in  trust  for  the  daughter  of  the  tes- 
tator. The  Lord  Chancellor  held  that  the  personal  estate  was- 
not  exonerated — that  is  to  say,  that  the  bequest  was  not  spe- 
cific. (See  also  French  v.  Chichester,  2  Vem.  568;  Hc^elwood 
T.  Pope,  3  P.  Williams,  324;  Cutler  v.  Coxier,  2  Vem.  302; 
Clifton  V.  Burt,  1  P.  Williams,  679;  Tipping  v.  Tipping,  lb. 
730;  Chester  v.  Painter,  2  P.  Williams,  336;  2  Jar.  on  Wills, 
577;  Smith  v.  Lampion^  8  Dana,  70;  Briggs  v.  Hosfard,  22 
Pick.  S89-90;  Davis  et  ux.  v.  Caines"  Ex.,  1  Ired.  Eq.  809; 
Walton  V.  WaUan,  7  John.  Ch.  262.)  Courts  have  always 
leaned  strongly  against  construing  a  l^acy  as  specific  when 
there  is  any  doubt;  and  such  a  rule  of  construction  is  usually 
far  more  favorable  to  the  legatee ;  for  a  specific  legacy  is  liable 
to  be  adeemed,  and,  therefore,  entirely  lost  (See  authorities 
above  cited.) 

The  position  of  the  respondent's  counsel,  tihat  the  bequest 
of  the  personal  estate  in  this  case  is  specific,  cannot  be  sua- 
tained.  The  bequest  ia  not  specific  within  the  meaning  of 
any  authority  brought  to  our  notice.  The  language  is:  ^'I 
bequeath  all  my  personal  estate  to  my  brother  Selim  R  Wood- 
worth.''  The  language  is  as  general  in  its  terms  as  it  could 
well  be.  And  there  is  nothing  else  in  the  will  to  indicate  any 
intention  to  make  it  in  efPect  specific -^nothing  to  indicate  a 
design  to  exempt  it  from  the  payment  of  the  debts  or  to  dis- 
turb the  order  of  payment  established  by  the  law  itself.  It  ia 
given  to  the  executor — a  circumstance  which  is  regarded  as 
very  important  in  many  cases  to  show  that  there  was  no 
intent  to  exempt  it,  when  there  are  other  drcnmstances  indi- 
cating such  a  purpose.  But  this  circumstance  is,  perhaps,  of 
less  significance  under  our  law,  where  the  consequences  of  not 
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making  any  express  disposition  of  the  personalty  are  not  th* 
same  as  at  common  law.  But  in  many  of  the  cases  dtecL 
other  property  waa  expressly  charged  with  payment  of  the 
debts,  or  devised  expreaaly  subject  to  mortgages,  and  yet  a 
general  bequest  of  the  personalty,  as  in  thifl  case,  was  held  not 
to  be  exonerated,  without  being  expressly  discharged,  or  dia- 
charged  by  n^iessaiy  or  plain  implication  npon  a  viaw  of  the 
entire  will.  In  this  case  there  is  nothing  whatever  said  about 
'debts,  nor  does  it  appear  that  there  were  any^  or  that  any 
were  contemplated  at  the  date  of  the  will.  It  seems  dear 
that,  under  the  rule  at  common  law,  the  personal  property 
would  have  been  first  applied  in  payment  of  the  debts,  and  it 
only  remains  to  be  considered  whether  the  order  in  which  the 
assets  are  to  be  marahalled  has  been  changed  by  statute;. 

By  section  one  hundred  fourteen  of  the  Probate  Act,  ihe 
executor  or  administrator  has  a  right  to  the  possession  of  the 
real  as  well  as  the  personal  estate,  and  may  receive  the  renu 
and  profits  of  the  real  estate  until  the  estate  is  settled  up  and 
delivered  over  to  the  heirs  and  devisees  by  order  of  the  Pro- 
bate Court  But  this  section  does  not  of  itself  make  any 
change  in  the  order  in  which  property  shall  be  applied  in  pay- 
ment of  the  debts.  The  title  at  the  moment  of  the  death  of 
the  testator,  or  intestate,  vests  in  the  heirs  and  devisees,  sub- 
ject  only  to  the  lien  of  the  executor  or  administrator^  for  the 
payment  of  the  debts  and  expenses  of  administration,  with  the 
right  in  the  administrator  of  present  possession,  which  con- 
tinues till  the  estate  is  settled  or  delivered  over  to  the  parties 
entitled  by  the  order  of  the  Probate  Court  {Beckett  v,  SeUy 
ver,  7  CaL  288;  Meeks  v.  Hahn,  20  CaL  627;  Updegraff  t. 
Trask.  18  Cat  459;  Kedfield  on  Wills,  Pt  II,  592,)  The 
possession  with  the  right  to  collect  rents  is  only  given  to  the 
executor  or  administrator  to  enable  him  to  settle  up  the  aff&ira 
of  the  estate  in  the  mode  prescribed  by  law.  But  no  change 
necessarily  results  in  the  order  of  application  of  the  funds 
from  this  provision  or  any  provision  merely  making  real  ^tate 
asjsets.  But  section  one  hundred  fifteen  earpresaly  providea 
thar,  "the  personal  estate  of  the  deceased  which  ahdl  come 
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into  the-  hands  of  the  executor  or  administrator  shall  be  first 
chai^geeble  with  the  payment  of  the  debts  and  expenses,''  and 
if  the  personal  estate  coming  into  his  hands  is  insufficient,  then 
the  whole  real  estate  mrjr,  if  necessary,  be  sold. 

This  section  expressly  adopts  the  order,  so  far  as  the  per- 
sonalty is  oonoemed,  established  by  the  common  law«  The 
real  estate  is  made  assets  in  case  it  should  be  required,  not 
otherwise,  and  the  order  of  priority  is  not  changed.  But  it 
does  not  follow  that  the  rents  of  the  real  estate  go  into  the 
mass  of  the  general  personal  estate.  Undoubtedly,  if  required 
to  pay  the  debts,  as  between  the  creditors  and  heirs  or  devi- 
sees, the  rents  received  after  the  death  of  the  testator  would 
be  applied  before  a  sale  of  the  real  estata  But  it  by  no 
means  follows  that,  as  between  the  general  legatee  of  the  per- 
sonal estate,  or  the  heir  in  case  it  is  not  bequeathed,  and  the 
devisees  of  the  real  estate,  the  rents  would  not  belong  to  such 
devisee.  On  the  oontrary,  it  would  seem  to  follow  that,  as 
the  title  rests  in  the  devisee  at  the  moment  of  the  death  of 
the  testator,  subject  only  to  payment  of  the  debts  in  the  order 
prescribed  by  law,  the  rents  of  the  land  would  belong  to  the 
owner  of  the  land,  subject  to  payment  of  the  debts  in  the 
same  order;  and  this,  we  think,  is  the  case,  unless  there  is 
some  other  provision  affecting  the  question;  that  is  to  say 
that  the  rents  of  the  real  estate  accruing  subsequent  to  the 
death  of  the  testator,  for  the  purpose  of  marshalling  the  assets, 
should  be  regarded  as  belonging  to  the  realty  from  which  they 
were  derived.  Such  was  the  role  at  common  law,  and  no 
change  in  this  respect  appears  to  be  intended.  Even  specific 
legacies  of  personalty  carry  any  accessions  by  way  of  increase 
or  interest  accruing  after  the  death  of  the  testator.  (Redf.  on 
Wills,  Pt.  II,  566,  par.  4.)  But  if  it  should  be  necessary  to 
resort  to  the  realty,  then  the  rents  collected  from  it  should 
first  be  exhausted  before  a  sale  of  the  realty  itself.  There  is 
nothing  in  sections  one  hundred  fifty  and  one  hundred  fifty-one 
in  conflict  with  these  views.  The  executor  has  no  more  right 
to  sell  personal  than  real  estate^  unless  necessary  for  its  pres- 
srvation^  or  to  pay  ohaiges  upon,  it     Personal  estate  not 
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bequeathed,  like  real  estate,  goes  to  the  heir,  under  oar  stat- 
ute, and  not  to  the  executor,  except  for  the  purpose  of  settling 
the  estate  and  paying  the  debts  and  chaises  upon  it  He  no 
more  owns  it>  as  he  did  at  common  law,  than  he  does  the  real 
estate;  and  he  is  no  more  authorized  to  seQ  it,  unless  neoes- 
sarj,  than  he  is  to  sell  real  estata  But  there  may  be  as  great 
necessity  for  selling  it,  for  the  purpose  of  marshalling  the 
assets  between  the  legatees,  heirs  and  densees,  as  to  pay  debts. 
These  sections  only  prohibit  sales  for  the  purpose  of  giving 
effect  to  the  change  which  gives  the  personal  estate  not  dis- 
posed of  by  will  to  the  heir,  without  necessarily  interfering 
with  the  order  of  priority  in  marshalling  the  asaeta  Thqr  *« 
simply  intended  to  give  effect  to  other  provisions  of  law  relat- 
ing to  descents  and  distribution,  without  attempting  to  change 
the  law  in  these  particulars. 

Where  a  sale  of  real  estate  is  necessary,  ^  if  it  appear  that 
any  part  of  such  real  estate  has  been  devised,  and  not  charged 
in  such  devise  with  the  payment  of  debts  or  l^ades,  the  Court 
shall  order  that  part  descended  to  the  heirs  to  be  sold 
before  that  so  devised/'  (Sec.  163.)  Thus,  in  this  respect, 
also,  the  order  of  priority  established  at  common  law  is  rigidly 
followed.  Section  one  hundred  seventy-six  only  recognizes 
the  power  of  the  testator,  which  existed  at  common  law,  tt> 
charge  legacies  upon  real  estate,  and  when  so  diarged,  and 
the  personalty,  which  is  to  be  first  appropriated  notwithstand- 
ing such  charge,  is  insufficient,  provides  for  enforcing  it.  Sec- 
tion one  hundred  seventy-seven  recognizes  the  power  of  the 
testator,  which  we  have  seen  also  existed  at  common  law,  to 
diange  the  order  of  priority  by  express  provision  or  other  dear 
manifestation  of  his  intent  in  his  wilL  The  section  itself  does 
not  profess  to  change  the  order,  but  leaves  it  to  the  testator  to 
do  so,  if  he  sees  fit;  just  as  he  could  at  common  law,  and  in 
precisely  the  same  mode;  thus,  so  far,  manifesting  no  intent 
on  the  part  of  the  Legislature  to  change  the  order,  but  on  the 
contrary,  by  express  recognition,  manifesting  an  intent  to 
leave  the  matter  just  where  the  experience  of  ages  had  estab- 
lished it     Section  one  hundred  aennenty-eij^t  provides  for  car 
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rjing  into  execution  the  direction  of  the  testator.  Section 
one  hundred  seventy-nine  is  supplementaiy  to  the  preceding 
sections,  and  provides  that  when  the  estate  thus  appropriated 
out  of  its  order  is  insufficient  to  pay  the  debts  and  other 
expenses  mentioned,  ^'  snch  part  of  the  estate  as  shall  not  have 
been  disposed  of  by  will,  if  any'* — that  is  to  say,  estate 
descended,  rather  than  specific  legacies  and  devisees — shall  be 
appropriated  for  that  purpose.  That  is  precisely  what  would 
have  been  done  under  the  common  law  in  similar  dream- 
stances. 

These  are  all  the  sections  of  the  Act  relating  to  the  **  estates 
of  deceased  persons '*  supposed  to  bear  upon  the  question 
brought  to  our  notice,  except  sections  one  hundred  eighty  and 
one  hundred  eighty-one,  which  will  be  hereafter  considered  in 
the  course  of  this  opinion;  and  thus  far  it  is  quite  manifest 
that  the  author  of  these  several  provisions  was  profoundly 
versed  in  the  established  principles  of  common  and  equity  law 
applicable  to  the  subject,  and  that  he  cautiously  avoided 
making  any  change  in  the  order  of  priority  in  the  marshalling 
of  the  assets  as  between  legatees,  devisees  and  heirs.  Such, 
we  are  persuaded,  must  be  the  conclusion  attained  by  any 
jurist  who  thoroughly  and  critically  examines  the  subject 

It  is  further  claimed  that  section  fifteen  of  the  "  Act  ccm- 
ceming  wills"  requires  the  devisees  of  lands  ineumbered  by 
mortgages  to  take  them  cum  onere  without  any  right  to  have 
them  exonerated  out  of  the  personal  estate.  The  section  is  as 
follows:  "A  charge  or  incumbrance  upon  any  estate  for  the 
purpose  of  securing  the  payment  of  money  or  the  performance 
of  any  covenant  oi*  agreement  shall  not  be  deemed  a  revoca- 
tion of  any  will  relating  to  the  same  estate  which  was  pre- 
viously executed,  but  the  devises  and  legacies  therein  con- 
tained shall  pass  subject  to  such  charge  or  incumbrance." 
(Belk.  Prob.  Act,  p.  209.)  It  is  plain,  however,  that  no  such 
object  was  contemplated  or  provided  for  in  this  secti<m.  The 
object  was  simply  to  provide  in  express  terms  that  a  subse- 
quent mortgage  should  not  be  construed  as  a  revocation  of  the 
wiU  as  to  the  mortgaged  land  —  that  it  should  still  go  to  the 
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deviseee,  but  subject  to  the  mortgage.  That  is  to  say,  that^  as 
to  the  mortgagee  and  devisee,  neither  the  mortgage  nor  the 
deyise  should  fail,  unless  the  entire  mortgaged  estate  should 
be  required  to  satisfy  the  debt  seoured.  This  is  a  provision 
affecting  the  rights  of  the  parties  to  the  mortgage  and  devise. 
It  has  no  reference  whatever  to  the  order  of  priority  as 
between  legatees,  devisees  and  heirs.  The  words  '^  subject  to 
such  charge  or  incumbrance  "  mean  no  more  nor  less,  in  this 
connection  in  a  statute,  than  in  the  same  connection  in  a  wilL 
And  the  signification  of  these  words,  in  a  similar  oonnectioa 
in  wills,  had  long  been  settled  by  an  unvarying  line  of  deci- 
Bions.  Says  Jarman :  **  Thus  it  is  settled  that  a  devise  of  lands 
subject  to  the  mortgage  or  incumbrance  theieup<m,  does  not 
so  throw  the  charge  on  the  estate  as  to  exempt  the  funds, 
which  by  law  are  preferably  liable.''  (2  Jar.  on  WiUa,  553-4; 
Bam  on  Assets,  Ch.  XXIX,  Sec.  1,  last  clause,  p.  441,  3d 
Eng.  Ed. ;  Gallon  v.  Hancock,  2  Atk.  437 ;  Asiley  t.  Tanker- 
vUle,  3  Bro.  Ch.  548;  Bichham  v.  CrutweU,  3  My.  &  Craig, 
769;  Serle  v.  St  Eloy,  2  P.  W.  386;  BarneweU  v.  Cawdor, 
3  Madd.  Ch.  R.  453.)  It  was  with  reference  to  this  settled 
construction  of  similar  langua^  in  wills  that  these  words 
were  used  in  the  statute.  Like  many  of  the  provisions  already 
cited,  it  only  enacted  in  express  terms  the  rule  of  the  oommon 
law  upon  the  subject.  In  fact,  if  any  other  specific  intent  can 
be  inferred  from  the  adoption  of  this  provision,  it  would  seem 
to  be  to  avoid  by  express  provision,  rather  than  effect,  the 
result  claimed  for  it  by  the  respondent;  for,  at  common  law, 
any  change  in  the  condition,  any  alteration  or  new  modelling 
of  the  estate  in  lands  after  the  making  of  ^e  will,  was  a  relo- 
cation, except  in  case  of  mortgages  and  charges  on  the  estate 
for  debts,  which  were  only  a  revocation  quoad  the  q)ecial  pur- 
pose, and  were  taken  out  of  the  rule  on  the  ground  that  they 
were  securities  only.  (Walton  v.  Walton,  7  John.  Ch.  273.) 
When  considered  with  reference  to  the  common  law  as  it 
stood,  the  meaning  of  the  provision  under  consideration  is  by 
no  means  obscure,  and,  as  we  conceive,  the  language  used  is 
not  inapt;  for  its  signification,  when  used  with  reference  to 
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the  subject  matter^  was  as  well  settled  as  that  of  anj  other 
equal  niunber  -of  words  used  in  the  law.  And  it  would  be 
well  if  legislators  would  more  frequently  adopt  forms  of 
expression^  the  meaning  of  which  is  so  well  settled,  rather\ 
than  substitute  language  entirely  new  to  tbe'law,  under  the 
impressiopa  that  their  intention  would  be  made  more  clearly 
manifest  Such  experiments  are  often  troublesome;  and  con- 
fusion, rather  than  order,  not  unfrequently  follows  in  their  train. 

Thus  far  we  have  seen  that  the  long  established  rale  of  pri-  » 
ority  in  marshalling  the  assets,  as  between  legatees,  deYiseea 
and  heirs,  has  not  been  disturbed  by  our  statute.  It  follows 
that  as  between  the  legatee  of  the  personalty,  and  the  devisees 
of  the  realty,  the  executor  was  not  authorized  to  appropriate 
the  rents  of  the  real  estate  accrued  subsequent  to  the  decease 
of  the  testator,  to  the  satisfaction  of  the  mortgage  debt  in 
exoneration  of  the  personalty. 

It  is  next  insisted  that  if  the  devisees  of  the  real  estate 
incumbered  by  said  mortgage  did  not  take  it  cum  anere,  as 
claimed  by  respondents,  then,  under  sections  one  hundred 
eighty  and  one  hundred  eighty-one  of  the  Probate  Act,  the 
legatees  of  the  personal,  and  devisees  of  the  real,  estate  must 
contribute  to  the  payment  of  the  debts  *^  in  proportion  to  the 
value  or  amount  of  the  several  devises  or  l^acies;''  and  this 
view  we  think  correct 

The  sections  are  as  follows: 

Seo.  180.  The  estate,  real  and  personal,  given  by  will  to 
any  legatees  or  devisees,  shall  be  held  liable  to  the  payment 
of  debts,  expenses  of  administration,  and  family  expenses,  in 
proportion  to  the  value  or  amount  of  the  several  devises  or 
legacies,  except  that  specific  devises  or  legacies  may  be  ex- 
empted, if  it  shall  appear  to  the  Court  necessary,  to  carry  into 
effect  the  intention  of  the  testator,  if  there  shall  be  other  suf- 
ficient estate. 

Sec.  181.  When  Ae  estate  given  by  any  will  has  been  sold 
for  the  payment  of  debts  and  expenses,  all  the  devisees  and 
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legatees  shall  be  liable  to  contribute  aooarding  to  their  re8pe^ 
tive  interests,  to  any  devisee  or  legatee  from  ¥^om  the  estate 
devised  to  him  may  have  been  taken,  for  the  payment  of  debts 
'^or  expenses;  and  the  Probate  Court,  when  distributioii  ii 
made,  shall,  by  decree  for  that  purpose,  settle  the  amomit  of 
the  several  liabilities  and  decree  how  much  each  persou  flhaB 
contribute. 

At  common  law  it  is  the  setded  rule  that  all  deviaes  of  real 
estate  are  to  be  regarded  as  specific.  '^  Every  devise  of  land 
is  specific.  Every  legacy  of  personal  estate  is  not,  becaiue 
personal  fluctuates  and  varies.  Land  does  not,  for  no  more 
passes  by  a  will  than  the  testator  had  at  the  time  of  making 
his  will."  (Forrester  v.  Lord  Leigh,  1  Amb.  173.)  "  Every 
devisee  of  land  is  as  a  specific  legatee,  and  should  not  be  brokea 
in  upon  or  made  to  contribute  toward  a  pecuniary  legacy." 
(Clifton  V.  Burt,  1  P.  Williams,  679.)  [This  case  also  shows 
that  a  specific  l^acy  and  a  devise  of  land,  which  is  in  its 
nature  specific,  stand  upon  the  same  footing  as  to  oontributian 
to  pay  a  pecimiary  legacy;  and  that  neither  contribute,  for 
the  reason  that  they  are  specific]  "  Every  devise  of  land, 
whether  in  particular  or  general  terms,  must  of  necessity  be 
specific  from  this  circumstance  —  that  a  man  can  devise  oolv 
what  he  has  at  the  time  of  devising,  ♦  ♦  ♦  but  it  is  quite 
different  as  to  personal  estate.''  (Howe  v.  Earl  of  Dartmouth, 
7  Ves.  Jr.  147 ;  Milnes  v.  Slater,  8  Ves.  Jr.  306 ;  Redl  en 
Wills,  Pt.  II,  471.)  The  case  of  Spong  v.  Spong  would  seem, 
at  first  view,  to  make  an  exception,  when  the  will,  in  escpresB 
terms,  makes  it  residuary.  (1  Dow  &  Clark,  377;  8  BH^ 
N.  S.  102.)  But  the  exception  seems  to  be  repudiated  and 
the  case  explained  on  other  grounds  in  Mirehouse  v.  Scaife,  3 
My.  &  Cr.  695.  A  devise  of  real  estate,  then,  is  alT^js 
regarded  as  specific;  and  it  is  said  that  this  must  be  so  of 
necessity,  for  no  lands  will  pass  except  such  as  the  testator 
has  at  the  time  he  makes  his  will.  After-acquired  lands  will 
not  pass,  but  after-acquired  personal  estate  does  pass.  ^'The 
devise  of  one's  household  goods  will  pass  all  household  goods 
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that  the  testator  has  at  the  time  of  his  death;  contra  of  a 
devise  of  all  one's  lands;  for  that  will  pass  only,  the  lands 
which  the  testator  then  had.  But  household  goods  are  always 
changing  and  perishing;  and,  therefore,  the  wiU  as  to  personal 
estate  ^all  relate  to  the  time  of  the  testator^s  death;  other^ 
wise  it  would  be  very  inconvenient,  for  then  a  man  must  make 
a  new  will  every  day/*    (Masters  v.  Masters,  1  P.  W,  424.) 

A  bequest  of  goods  in  a  particular  house,  or  at  a  partioulftr 
place — as  in  a  particular  county  or  town — is  specific  (See 
authorities  before  cited.)  So  of  lands,  for  similar  reasons, 
owned  at  ft  particular  time,  as  at  the  date  of  the  will.  By  a 
sale  of  the  lands  or  any  portion  of  them  owned  at  the  date  of 
the  will,  the  result  to  the  devise  is  the  same  as  when  an  article 
of  personal  property  specifically  devised  is  adeemed  —  it  is 
gone.  And  this  is  one  of  the  criteria  of  a  specific  legacy  or 
devise.  Other  lands  purchased  with  the  moneys  derived  from 
the  sale  cannot  be  substituted.  A  republication  of  the  will  is 
necessary  to  pass  them.  So  any  change,  alteration  or  remodel- 
ling of  the  estate  extinguishes  the  devise,  A  devise  of  land 
is,  therefore,  specific,  and  this  fact,  and  the  reasons  upon  which 
it  is  grounded,  are  followed  by  important  consequences,  bear- 
ing upon  the  construction  of  the  sections  under  consideration. 
The  fact  that  a  devise  of  land  is  always  specific  seems  to  be 
the  real  reason  for  placing  lands  devised  after  lands  descended 
—  in  fact,  in  the  class  to  be  last  charged  with  debts.  Says 
Judge  Redfield  in  his  recent  work  on  wills:  "The  most 
obvious  and  the  chief  reason  why  descended  estates  have  been 
held  liable  before  devised  estates  is  that  every  devise  of  real 
estate  is  regarded  as  specific."  (Pt.  II,  870,  par.  20.)  Spe- 
cific legacies  and  specific  devises,  therefore,  stand  upon  the 
same  footing,  and  for  the  reason  that  they  are  both  specific, 
and,  in  reality,  belong  to  the  -same  class.  Neither  is  to  be 
charged  till  all  the  rest  of  the  estate,  both  real  and  personal, 
is  exhausted.  So,  also:  "Where  the  devise  of  the  personal 
estate,  and  also  of  the  real,  is  specific,  both  must  contribute  to 
the  payment  of  debts  pro  rata.''  (Redf.  on  Wills,  Pt  II,  872, 
par.  23;  Long  v.  Short,  1  P.  Will.  403.)     In  Lonq  v.  Bhorl, 
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the  Lord  Chancellor  held  that,  since  the  Statute  of  FranduleBt 
Devises,  lands  in  fee  in  England  are  equally  subject  to  debts 
by  specialty  in  the  hands  of  the  devisee,  as  leases  in  the 
hands  of  the  executor  or  legatee  to  debts  by  simple  contract 
£^t  oommon  law.  There  was  a  specific  bequest  of  a  leasdidd 
interest  to  one,  and  a  devise  of  lands  in  fee  to  another,  which 
was  of  course  specific  Both  were,  therefore,  under  the  stat- 
ute, equally  subject  to  the  specialty  debts,  and  in  that  respect 
stood  on  the  same  footing.  There  being  a  deficiency  of  assets 
the  question  was  upon  which  the  debts  should  be  charged, 
and  with  respect  to  the  special^  debts,  ^to  prevent  the  dis- 
appointment of  the  testator's  intentions*  the  Court  thou^t  it 
reasonable  that  the  devisee  of  the  fee  simple  estate  and  the 
devisees  of  the  lease  and  annuity  should  each  contribute  to 
the  debts  by  specialty  in  proportion  to  the  value  of  the  re^ee- 
tive  premises;"  for  '^each  being  equally  specific  devises,  it 
would,  in  this  case,  be  an  equal  disappointment  of  the  tes- 
tator's intent  to  defeat  either  by  subjecting  it  to  the  teetatoi^a 
debts."  (1  P.  W.  403.)  Thus,  it  is  seen,  that  when  there  is 
a  specific  bequest  of  personalty,  and  a  specific  devise  of  hmd, 
and  by  aid  of  a  statute  as  to  the  latter,  both  were  equaUy  lia- 
ble to  be  charged  with  a  certain  dass  of  debts,  the  Court, 
without  any  further  statutory  provision,  thought  they  should 
be  required  to  contribute  pro  rata,  from  the  fact  iJiat  both 
were  specific,  and  in  that  respect  stood  upon  the  same  footing: 
If  this  is  the  necessary  result  from  the  conditions  named,  it 
would  also  seem  to  follow  that  if  real  estate  should,  by  any 
change  in  the  law,  be  made  assets  in  the  hands  of  the  ezeeator 
for  the  payment  of  all  the  debts  of  the  testator,  and  a  devise 
of  real  estate  be  made  general  instead  of  specific,  as  it  neces- 
sarily was  at  common  law,  then  a  general  bequest  of  person- 
alty, and  a  general  devise  of  realty,  would  also  stand  upon  an 
equal  footing,  and,  on  similar  grounds,  ought  to  contribute  pro 
rata.  That  is  to  say,  both  in  such  cases  would  be  assets  in 
the  hands  of  the  executor  which  mi^t,  if  necessary,  be  applied 
to  the  satisfaction  of  the  debts;  both  devises  would  be  gen* 
eral,  and  no  specific  intent  would  be  mazdf  ested  by  tiie  testator 
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the  time  of  his  decease,  although  acquired  subsequent  to  the 
date  of  the  will.  In  such  cases  the  residuary  clause  in  the 
will  operating  upon  subsequently  acquired  land,  no  devise  of 
real  estate  will  be  regarded  as  qpecific  unless  it  contain  a 
description  of  the  estate  sufficient  to  enable  the  devisee  to 
identify  the  same.'*  CRedfield  on  Wills,  Pt  11,  870,  note  $5.) 
He  cites  no  authority,  but  obviously  this  must  be  so,  when 
we  consider  the  definition  of  specific  devises  already  given. 

We  may  have,  then,  under  our  statute,  the  condition  of 
things   before    supposed,   lands   and   personalty,   both   being 
assets  in  the  hands  of  the  executor,  liable  to  all  the  debts, 
and  both  generally  devised,  and,  therefore,  like  specific  lega- 
cies and  devises,   chargeable  with  the  same  debts,  standing 
upon  precisely  the  same  footing,  so  far  as  the  reasons  for 
charging  them  pro  rata  are  concerned.     We  should,  therefore, 
naturally  expect  that  the  Legislature,  after  having  gone  thus 
far,  would  go  still  further,  and  in  cases  of  such  general  devises 
of  both  personal  and  real  estate,  wherein  the  testator  has  not 
seen  fit  to  indicate  any  preference  for  one  elass  of  devisee? 
over  another,  provide  for  a  pro  rata  contribution.     Especially 
so  in  a  country  like  this,  where  real  estate  is  regarded  with 
littlo  more  favor  than  personalty.     And  we  think  this  is  pre- 
cisely what  has  been  done  in  section  one  hundred  eighty  of  the 
Probate  Act,  before  quoted.     It  having  been  provided  in  the 
Act  concerning  wills,  that  there  might  be  general  devises  of 
real  as  well  as  personal  estate,  the  first  part  of  the  section,  that 
*'the  estate,  real  and  personal,  given  to  legatees  or  devisee?, 
shall  be  held  liable  to  the  payment  of  debts     •     •    •    in 
proportion  to  the  value  of  the  several  devises  or  legades," 
manifestly  refers  to  such  general  devises;  for  it  immediately 
thereafter  adds,  "  except  that  specific  devises  or  legacies  may 
be  exempted,  if  it  shall   appear  to  the  Court  necessary  to 
carry  into  effect  the  intention  of  the  testator,  if  there  be  other 
sufficient    estate  ;•*   thus   still    recognizing  the    right   of  the 
te?tator  to  make  his  devises  or  l^aeies  specific,  and  thereby 
exonerate  them,  providing  his  estate  is  sufficiently  ample  to 
nrlmit  of  such  devises.     Indeed,  it  would  seem  that  a  devise  of 
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tee  and  devisees,  is  not  all  payable  out  of  the  rents  of  the  real 
estate  mortgaged,  and  the-  accounts  of  the  executor  do  not  show 
the  proper  amount  of  moneys  on  hand  subject  to  distributioo- 
The  exception  on  this  point  is  well  taken,  and  ought  to  lure 
been  sustained. 

Order  overruling  exception  reversed  and  cause  lemmded  for 
further  proceedings. 

Ehodes,  J.,  concurring  specially: 

I  concur  in  the  judgment  on  the  ground -l3iat  the  statute  for 
nishes  the  rule  of  decision  of  the  point  in  question. 

Sandebson,  J.)  concurring  specially: 

.  Sections  fifteen  and  twenty-two  of  the  Act  concerning  wilb, 
and  sections  one  hundred  and  fourteen,  one  hundred  and  fif- 
teen, one  hundred  and  sixty-three,  and  hundred  and  seventy- 
six,  one  hundred  and  seventy-seven,  one  hundred  and  eigbtr, 
and  one  hundred  and'  eighty-one  of  the  Act  oonceming  tbe 
settlement  of  the  estates  of  deceased  persona,  supply  the  law 
applicable  to  the  general  subject,  and  section  twenty-two  of 
the  former  and  one  hundred  and  eighty  of  the  latter  Act  pre- 
scribe the  rules  applicable  to  the  special  facts  of  the  present 
case.  By  section  twenty:two  of  the  Act  conoeming  wills, 
lands  acquired  subsequent  to  the  publication  of  the  will  nut 
be  devised  in  this  State,  and,  by  reason  of  this  provision,  de- 
vises of  real  estate  are  put  upon  the  same  level  with  devises  of 
personal  estate,  with  respect  to  the  question  whedier  they  are 
to  be  deemed  specific  or  general,  when  the  legal  effect  and  open- 
tion  of  a  given  will  comes  to  be  determined. 

By  the  one  hundred  and  eightieth  section  of  the  Act  re- 
lating the  settlement  of  the  estates  of  acceased  persons,  it  i? 
provided  that  specific  devises  or  legacies  shall  be  eronemtec 
f r6m  the  payment  of  debts,  if  the  remainder  of  the  estate  is 
sufficient  for  that  purpose.  A  testator  may  in  terms  charge  i 
portion  of  bis  estate  with  the  payment  of  his  debts,  or  he  maj 
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or  so  mucli  thereof  as  may  be  necessary,  may  be  sold  in  the 
manner  provided  by  law.  To  this  end  the  possession  of  the 
entire  estate,  both  real  and  personal,  and  the  aocming  renti 
and  profits  of  the  former,  is  given  to  the  executor  or  adminis- 
trator until  the  final  settlement  of  the  estate,  or  until  the  estate 
has  been  delivered  to  the  heirs  or  devisees  by  order  of  the  Court, 
which,  may  be  done  before  final  settlement,  as  provided  in  sec- 
tions two  hundred  and  fifty  to  two.  hundred  and  fif^ 
seven,  both  inclusive.  (Sec  114.)  Such  is  the  gmeral  role^ 
and  it  indicates  the  general  policy  and  intent  of  the  statute. 
This  general  rule  is  subsequently  modified  to  suit  special  ccm- 
ditions.  If  any  part  of  the  real  estate  has  to  be  sold,  and  a 
portion  of  it  has  been  devised  and  not  specially  charged 
with  tbe  payment  of  debts,  and  a  portion  has  not  been 
devised,  the  latter  is  to  be  first  sold.  (Sec.  168.)  So  the  order 
in  which  the  estate  is  to  be  applied  in  the  payment  of  debts, 
under  the  statute,  is:  First,  i)er8onal  estate;  second,  land  spe- 
cially charged  with  the  payment  of  debts ;  third,  land  which  hjis 
not  been  devised  and  is  taken  by  the  heirs;  and  four&,  land 
devised. 

The  claim  of  the  respondent  in  this  connection,  that  the 
rents  and  profits  of  the  real  estate,  coming  in  subsequent  to 
the  death  of  the  testator,  are  personal  property,  in  the  hands 
of  the  executor  or  administrator,  within  the  meaning  of  the 
foregoing  provisions  of  the  statute,  is  without  foundation. 
Under  the  Statute  of  Descents,  and  under  the  will,  if  there  is 
one,  if  not  otherwise  provided,  the  entire  estate  both  real  and 
personal,  with  all  accretions,  vests  in  the  heirs  and  devisees 
immediately  on  the  death  of  the  testator  or  intestate^  subject 
*  only  to  the  lien  of  the  executor  or  administrator  for  the  pur- 
poses of  administration,  and  hence,  if  not  required  for  that 
purpose,  the  subsequent  rents  and  profits  go  to  the  party  who 
takes  the  land  frcnn  which  they  issue.  Undoubt^j,  after 
the  personalty,  the  rents  and  profits  must  be  exhausted  before 
the  land  can  be  sold ;  for  although,  so  far  as  I  have  been  able 
10  discover,  the  statute  contains  no  express  pErovisiQn  to  that 
tiTect,  yet  an  intent  not  to  adl  the  lands,  except  as  •  liil 


Points  decided. 

^HSN  Prisoneb  wiu.  bb  Bbmanded.— If  It  appeavB  on  iMbcM  carpu  tbsi 
the  commitment  to  the  State  Prison  under  which  the  prlsoiMr  to  held.  Is 
▼old,  and  if  it  further  appears  that  there  Is  a  Tslld  Judgment  of  ImprisoB- 
ment  asfatnst  the  petitioner,  rendered  by  a  competent  Gonrt  of  crfmlita]  Joxls- 
dlotlon,  of  which  a  certifled  copy  can  be  obtained,  the  Gonrt  or  Judge  wlO 
order  the  prisoner  to  be  retained  until  a  certifled  copy  of  the  Indgment  has 
been  obtained,  or  until  a  reasonable  time  has  been  allowed  for  that  ] 
and  then.  If  obtained,  remand  him. 

Vbborb  BBacHBD  BT  HaBBAB  OoBPiyB.— ▲  prlBomr,  coBimttted  on 

will  not  be  discharged  on  habeas  corpus,  Ijj  reason  of  defeeta  tn  the  Jodg- 
ment,  unless  the  judgment  Is  absolutely  Totd.  Here  errors^  however  isg^ 
rant,  which  only  render  a  Judgment  Toidable,  cannot  be  Inquired  Into  i 
this  writ. 

▼oiDABLB  JuDGMBNT. —  An  erfor  which  will  render  a  ivdgmcDt  la  a 

case  Toldable,  only,  is  the  want  of  adherence  to  some  prescribed  role  or  mode 
of  proceeding  In  conducting  the  action  or  defenae. 

Void    Jddombntb.— An    Illegality   which   renders   •  JudgBMOt   In   a   erlmlisl 
case  void,  Is  such  an  Illegality  as  Is  contrary  to  the  prlndpIeB  of  law  as 
^        distinguished  from  rules  of  procedure. 

Jddombkt  in  Cbiminal  Cabb. —  An  entry  of  a  Judgment,  In  n  erlmtaial  ease. 
In  the  minutes  of  thB  Conit,  ought  to  show  that  all  the  acta  reqnired  by  the 
statute  to  be  done  up  to  that  stage  of  the  case  have  been  performed. 

Idem. —  While  all  these  things  ought  to  appear  in  the  Judgment,  It  does  Bst 
follow  that  the  omission  of  some  or  any  of  them  wUl  render  tihe  indgBeat 

▼Did. 

Wbbn  Judombnt  vot  VoiA.'^If  It  appear  la  the  Judgment  entered  In  the 
minutes  of  the  Conrt,  In  a  criminal  case,  that  the  Court  had  JurladictSoa  of 
the  subject  matter  and  the  person  of  the  defendant,  the  Judgment  Is  net 
▼old,  however  erroneous  It  may  be,  nnlcsa  tt  Is  bo  tmcertaln  In  Its  tBCBtt  as 
to  be  void  en  that  ground. 

Idbm. —  A  Judgment  entered  in  the  minutes  of  the  Court,  In  a  criminal 
is  not  void  on  the  ground  of  not  stating  the  offense  of  which  the  ] 
was  convicted,  if  It  showB  that  he  was  ladleted  for  aome  offense^  and  ttfefl 
and  convicted,  and  that  the  sentence  pasBed  on  him  waa  one  which  the 
Court  had  Jurisdiction  to  pronounce  for  some  offense  of  which  h*  might 
have  been  convicted  under  the  Indictment 

Thb  prisoner  applied  to  Mr.  Justice  Sanbebbos,  at  duuo- 
be^,  to  be  discharged  on  habeas  corpus. 
The  other  facts  are  stated  m  tbe  opiiuon. 

S.  S.  HM,  ioT  Petitioner. 

J.  Q.  McCidlought  AttorMif-General,  against  the  diadout^ 
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Per  Sanderson,  J,: 

The  petitioner  is  held  ia 

I    Prison,  and  claims  his  d 

process — if  such  it  may  b 

^    defective  in  matter  of  subs 

I    void. 

In  his  return  to  the  vn 
copy  of  the  document  un 
It  is  in  these  words: 

**  State  git  Califobkza, 
County  of  Calaverai 

^To  the  Sheriff  of  Cat 
term  of  the  Sixteenth  Disi 
of   Calaveras  aforesaid,   h 
county,  on  the  11th  day  o: 
District  Judge^  William  I 
Court,  charged  with  the  c 
found  by  the  Grand  Jury  o 
23,  1860,  alleged  to  have  1 
March,  A.  D.  1860,  and  tl 
been  tried  by  a  jury  and  a 
the  said  William  P.  Gibso: 
the  following  judgment  upo: 
to  wit:  'That  the  said  Wi 
Sheriff  of  Calaveras  Countj 
of  California,  and  be  there 
years  from  the  date  of  your 

"  Therefore  the  i)eople  of 
you  to  carry  the  said  WilU 
of  the  State  of  California, 
quired  to  keep  him  in  sa 
rendered  be  satisfied  or  he  1 

**  Witness  my  hand  and  1 
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in  the  Town  of  Mokelunme  TTill,  this  14th  day  of  February, 
1862, 

^  G.  F.  WxasoH,  Clerk, 

/  x.  8, 1   "By  A.  H.  GuNiTY,  Deputy  * 

This  document,  as  a  final  process,  is  not  merely  defectiTe^ 
it  is  wholly  unknown  to  the  laws  of  this  State.  What  shall 
be  final  process  in  criminal  actions  is  prescribed  in  the  four 
hundred  and  sixty-third  section  of  the  Act  which  regulates 
proceedings  in  criminal  cases.  It  is  a  certified  copy  of  the 
judgment  as  entered  in  the  minutes  of  the  Court  This  pro- 
cess does  not  purport  to  be  a  certified  copy  of  any  judgment 
wliich  has  been  rendered  against  the  petitioner  in  a  competeut 
Court  of  criminal  jurisdiction ;  on  the  contrary,  it  is  a  docu- 
ment addressed  to  the  SheriflF  of  the  County  of  Calaveras, 
issued  by  the  Clerk  of  the  Court  without  authority  of  law,  in 
which  a  brief  history  of  the  proceedings  against  the  petitioner, 
apparently  complied,  not  copied,  from  the  records  of  the  Court, 
is  given.  Regarded  as  a  final  process,  it  is  wholly  unau- 
thorized by  any  provision  of  the  statute  by  which  proceed- 
ings in  criminal  actions  are  r^ulated,  and  therefore  has  no 
validity  as  such.  In  form  and  substance  it  is  in  all  respect? 
the  counterpart  of  the  process  which*  was  returned  by  the 
Warden  of  the  State  Prison  in  Ex  parte  Dobson,  ante,  497, 
which  was  held  to  be  insufiicient  Mr.  Justice  Rhodss,  by 
whom  the  opinion  of  the  Court  in  Dobson's  case  was  de- 
livered, said:  "It  is  provided  by  section  four  hundred  and 
sixty-three  of  the  Criminal  Practice  Act  that  *when  a  judsr- 
ment  has  been  pronounced,  a  certified  copy  of  the  entry 
thereof  in  the  minutes  shall  be  forthwith  furnished  to  the 
officer  whose  duty  it  is  to  execute  the  judgment,  and  no  other 
warrant  or  authority  is  necessary  to  justify  or  require  the 
execution  thereof,  except  when  judgment  of  death  is  ren- 
dered.' The  return  to  the  writ  of  habeas  corpus  shows  that 
the  prisoner  ia  held  under  a  writ  issued  by  the  Clerk,  com- 
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manding  the  Keeper  of  the  State  Prison  to  keep  the  prisoner 
in  safe  custody  in  the  State  Prison  nntil  the  judgment  men- 
tioned in  the  \vrit  is  satisfied  or  the  prisoner  discharged  by 
>lue  course  of  law;  but  the  writ  does  not  contain  a  certified 
popy  of  the  judgment,  nor  does  it  appear  that  such  copy  was 
furnished  to  the  ofBcer  whose  duty  it  was  to  execute  the  judg- 
ment. The  prisoner  is  therefore  entitled  to  his  discharge,  and 
it  is  so  ordered." 

Upon  the  authority  of  Dobson^s  case  I«  am  bound  to  dis- 
charge the  petitioner,  so  far  as  the  process  under  which  he  is 
now  held  is  concerned,  upon  the  ground  that  it  is  unauthor- 
ized and  void.  The  Attorney-General,  however,  who  appears 
on  behalf  of  the  Warden  of  ike  State  Prison,  exhibits  a  certi- 
fied transcript  of  the  proceedings  against  the  petitioner  in  the 
District  Court,  consisting  of  the  minutes  of  the  trial,  showing 
tiiat  the  prisoner  was  convicted  of  murder  in  the  second 
d^ree,  and  the  final  judgment  rendered  by  the  Court,  and 
claims  that  the  petitioner  should  be  remanded  and  held  under 
this  latter  process  until  the  expiration  of  the  term  for  which 
he  was  sentenced,  which,  as  appears  from  the  certified  copy 
of  the  judgment,  was  ten  years  instead  of  fifteen,  as  stated  in 
the  process  under  which  he  is  now  held.  If  there  is  a  valid 
jud^nent  of  imprisonment  against  the  petitioner,  rendered  by 
a  competent  Court  of  criminal  jurisdiction,  of  which  a  certified 
copy  can  be  obtained,  I  have  no  doubt  as  to  my  duty  in  the 
premises.  I  am  bound  to  retain  the  petitioner  in  custody 
until  a  regularly  certified  copy  of  the  judgment  has  been 
obtained,  or  imtil  lEt  reasonable  time  has  been  allowed  for  that 
purpose,  and  then,  if  obtained,  remand  him.  Such  was  the 
course  pursued  in  Ex  parte  Ring,  88  Cal.  247,  and  I  have  no 
doubt  of  the  correctness  of  the  practice.  In  that  case  it 
appeared  that  the  petitioner  was  not  held  under  the  proper 
process,  but  it  also  appeared  that  there  was  a  valid  judgment 
of  imprisonment  against  him  rendered  by  a  competent  Court 
of  criminal  jurisdiction,  of  which  a  certified  copy  could  be 
obtained,  and  that  the  term  of  his  imprisonment  had  not  yet 
expired.     In  view  of  those  conditions  the  Court  allowed  the 
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Warden  of  the  State  Prison  fifteen  dajs  within  which  to  pro- 
cure a  certified  copy  of  the  judgment.  The  Warden  having 
obtained  and  exhibited  a  certified  copy  of  the  judgmenty 
within  the  time  allowed,  the  petitioner  waa  remanded.  Thia* 
practice  is  authorized  by  the  Act  oonceming  the  writ  of 
habeas  corpus.  While  it  provides  that  the  petitioner  shall  be 
discharged  when  the  process  under  which  he  is  held  is  defec- 
tive in  some  matter  of  substance  required  by  law  rendering 
such  process  void,  (Sea  20,)  it  also  provides  that  he  shall  be 
remanded  when  it  appears  that  he  is  in  coatody  by  virtue  of 
the  final  judgment  or  decree  of  any  competent  Oonrt  of  criminal 
jurisdiction,  or  of  any  process  issued  upon  such  judgment  or 
decree,  (Sec.  19,)  and  the  former  provision  is  in  terms  reatrieted 
by  the  latter,  (Sec.  20.) 

The  question,  then,  which  I  am  called  upon  to  determine, 
is  whether  the  judgment,  of  which  a  certified  copy  is  exhib- 
ited by  the  Attorney-General,  is  a  valid  judgment  of  a  com- 
petent Court  of  criminal  jurisdiction.  I  cannot  discharge  the 
prisoner  unless  I  find  that  the  judgment  is  void  because  the 
Court  either  had  no  jurisdiction  of  the  offense  or  of  the  person 
of  the  prisoner,  or  because  it  is  ^'  defective  in  some  matter  of 
substance  required  by  law^  rmd^ing  it  void.''  Whether 
error  was  committed  in  the  course  of  the  prooeedingB,  I  am 
not  permitted,  under  this  writ,  to  inquire.  Where  tiie 
detainer  is  under  legal  process,  the  only  points  which  can  be 
investigated  are  as  to  the  existence,  validly  and  present  legal 
force  of  the  process,  or,  as  in  the  present  aspect  of  this  case, 
of  the  judgment  under  which  it  is  proposed  to  still  hold  the 
prisoner.  Mere  errors,  however  flagrant,  cannot  be  reached 
by  this  writ,  for  their  only  effect  is  to  render  the  judgment 
voidable,  and  the  writ  of  habeas  corpus  deals  only  wiih  defects 
which  are  so  radical  as  to  render  the  judgment  absolutely 
void.  Void  and  voidable  judgments  may  alike  be  reversed 
on  appeal  or  writ  of  error;  but  the  former  only  gives  author- 
ity to  discharge  on  habeas  corpus.  (Hurd  on  Habeas  C<»rpus, 
332,  et  seq.) 

An  irregularity  or  error  which  will  render  a  judgment  void- 
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i     able  ia  "the  want  of  ad 
I     mode  of  proceeding;  and 
)      something  that  is  necessai 
)      ing  of  a  suit  or  doing  it  i 
I     manner/'     (Tidd's  Praa  -     I 
I      every  defect  in  practical  p 
i      ing  an  action  or  defense,     i 
I      pleadings."     (8   Chit    Ge 
i      illegality  can  be  affirmed  o 
r      that  which  is  contrary  tc 
f      guished  from  rules  of  pro< 
(       plete  defect  in  the  procee* 
I       illustrates  the  distinction  1    I 
which  would  render  a  ju 
which  would  render  a  jud 
irregular  to  sentence  a  ma 
where  the  absence  was  occ 
pronouncing  the  sentence, 
him  to  imprisonment  for  a    i 
pecuniary  fine  only/'    (Hui 
In  view  of  this  distinct 
ment  in  this  case   **contrj 
distinguished   from  the  ni 
"  complete  defect "  in  it,  or 
deems  material  and  require 
omitted  ? 

The  judgment  ia  in  thes 

**  The  People  ▼,  WUliflm  . 

**And  now  come  the  peo| 
wood,  District  Attorney,  and 
by  his  counsel  to  the  bar  of 
order  thereof  fixing  this  da; 
the  verdict  of  the  jury,  whe 
new  trial,  for  reasons  set  i 
which  motion  was  overrulec 
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having  no  legal  cause  U>  ahaw  why  judgment  should  not  be 
passed  upon  him  the  Court  passed  the  following  judgment,  to 
wit:  *  That  you,  William  P.  Gibson,  be  taken  by  the  Sheriff 
of  Calaveras  County  to  the  State  Prison  of  the  State  of  Cali* 
fot*nia,  and  there  be  confined  for  the  period  of  ten  yeazs  from 
the  date  of  your  convicti<»L'  " 

The  only  objection  urged  against  this  judgment  by  eoimsel 
for  the  prisoner  is,  that  it  does  not  state  the  offense  of  whicb 
he  was  convicted,  and  in  view  of  that  omission  it  is  claimed 
that  it  is  void,  and  therefore  furnishes  no  legal  warrant  for 
the  detention  of  the  prisoner.  This  objection  is  founded  upon 
the  terms  of  the  four  hundred  and  sixty-seccmd  section  of  tha 
Criminal  Practice  Act,  which  requires  the  Clerk,  in  entering 
a  judgment  of  conviction,  '^to  state  briefly  the  offense  for 
which  the  conviction  has  been  had." 

What  the  entry  which  contains  the  judgment  against  a 
defendant  in  a  criminal  action  ought  regularly  and  properly 
to  state,  in  order  to  fully  satisfy  the  requirements  of  the  law, 
is  a  question  not  at  all  difficult  to  answer.  It  ought  to  show 
that  all  the  steps  or  acts  required  by  the  statute  which  r^u- 
latcs  proceedings  in  criminal  cases  to  be  done  at  that  stage  of 
the  case,  were  performed.  In  cases  where  it  is  not  lawful  for 
the  Court  to  proceed  to  judgment  in  the  absence  of  the 
defendant,  as  in  felonies,  it  ought  to  show  that  the  defendant 
was  present  in  person.  (Crim.  Praa  Act,  Sec  443.)  That 
he  was  informed  by  the  Court,  or  by  the  Cleric  under  its 
direction,  of  the  nature  of  the  indictment,  of  his  plea,  and  if 
his  plea  was  '^not  guilty,"  of  the  nature  of  the  verdict;  and 
that  he  was  asked  whether  he  had  any  l^gal  cause  to  show 
why  judgment  should  not  be  pronounced  against  him.  (Sec. 
456.)  If  cause  is  shown,  the  entry  should  show  what  it  wa^ 
and  what  disposition  was  made  of  it  by  the  Courts  and  lastlj 
the  punishment  or  sentence  imposed  1^  the  Court,  which 
should  be  stated  with  sufficient  certainty  to  enable  the  officer 
to  execute  it  If  it  is  a  judgment  of  imprisonment,  the  com- 
mencement  and  duration  of  the  term  and  the  plaoe  of  confine- 
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ment  otrght  to  be  stated  with  certainty,  if  the  eommencenifiiit 
is  stated  at  all;  otherwise  the  judgment  may  be  absolutely 
void.  Bat  the  better  practice  is  not  to  fix  the  cominencement 
of  the  term,  but  merely  to  state  its  duration  and  the  place  of 
confinement  (Sec  465.)  So  in  the  case  of  a  judgment  of 
death,  the  judgment  ou^t  not  to  appoint  the  day  of  execution, 
but  leave  it  to  be  appointed  in  the  warrant  (Sec.  466;  2 
Bishop's  Orim.  Prac  Sec  879.) 

But  while  all  this  ought  regularly  and  properly  to  appear 
in  the  entry  of  judgment,  it  does  not  follow  that  the  omission 
of  some  of  them  or  any  of  them  will  render  the  judgment 
erroneous,  much  less  void. 

In  England  an  omission  to  state  that  the  defendant  was 
asked  if  he  had  any  legal  cause  to  show  against  the  judgment 
would  be  fatal  on  writ  of  error.  (1  Chit  Crim.  Law,  701.) 
In  the  United  States  this  question  has  been  decided  in  varioujsi 
ways  —  some  Cburts  holding  that  it  would  be  error,  and  others 
that  it  would  not,  even  in  capital  offenses.  (Qrady  v.  The 
State,  11  Ga.  253;  Sarah  v.  The  State,  28  Ga.  576;  West  v. 
The  State,  2  Zab.  212;  State  ▼.  BdU,  27  Mo.  324;  Hamilton 
V.  The  Commonwealth,  4  Karris,  Pa.  129 ;  Safford  v.  The  Peo- 
ple, 1  Parker  Crim.  R.  474;  Dyson  ▼.  The  State,  26  Miss.  362 ; 
People  Y.  Stnart,  4  CaL  218.)  But  I  have  been  unable  to  find 
a  single  case,  in  England  or  America,  where  such  an  omission 
has  been  held  su£Scient  to  render  the  judgment  absolutely 
void. 

Whether  this  judgment,  then,  is  absolutely  void  or  not  is 
merely  a  question  of  jurisdiction.  If  it  appears  that  the 
Court  had  jurisdiction  of  the  subject  matter  and  the  person 
of  the  defendant  (it  being  a  Court  of  general  jurisdiction, 
proceeding  according  to  the  course  of  the  common  law),  the 
judgment  is  not  void,  however  erroneous  it  may  be,  unless  it 
is  so  uncertain  in  its  terms  as  to  be  void  upon  that  ground. 
But  no  question  of  the  latter  character  is  made  in  this  case. 
Said  Mr.  Chief  Justice  MaiBhall,  in  Ex  parte  Tobias  Watkins, 
8  Peters,  202:  ^An  imprisonment  under  a  judgment  cannot 
be  unlawful   unless  that  judgment  be  an  absolute  nullity; 


628  Ex  Pabts  Gibsok.  [Sup.  Ct 

opinion  of  Sandenon,  J. 

and  it  ia  not  a  nullity  if  the  Court  has  general  jurisdictiaiL  cl 
the  Bubject"  Such  is  the  general  rule — does  die  statute, 
by  requiring  the  offenee  to  be  stated,  dbange  or  modify  it! 
But  I  do  not  find  it  necessary,  for  the  purposes  of  this  ease, 
to  determine  whether,  by  reason  of  this  provision  of  Ae 
statute,  a  judgment  which  is  entirely  silent  as  to  the  offense 
would  for  that  reason  be  null  and  void;  for  while  the  entiy 
in  this  case  does  not  show  the  precise  offense  of  which  the 
prisoner  was  convicted,  it  shows  that  he  was  indicted  for  the 
crime  of  murder,  tried  and  convicted  of  some  offense  under 
or  within  that  indictment  It  showB^  therefore,  a  sabjeet 
matter  within  the  jurisdiction  of  the  Court  The  only  reason 
why,  as  I  conceivei^  the  judgment  should  show  the  offense^  is, 
that  it  may  appear  that  the  punishment  inflicted  is  lawful,  or, 
in  other  words,  that  the  Court  has  not  exceeded  its  power  in 
that  respect  Now,  no  conviction  oould  have  been  had  undw 
the  indictment  in  view  of  which  the  punishment  of  impriscm- 
nient  for  ten  years  would  have  been  beyond  the  power  of  the 
Court  to  impose.  There  are  only  three'  offenses  of  which  he 
could  have  been  convicted:  murder  in  the  first  degree,  mur- 
der in  the  second  degree,  and  manslau^tra.  For  either  of 
the  last  two  the  Court  had  power  to  imprison  for  ten  yeara 
If  the  conviction  was  for  the  first,  the  faet  that  the  Oonrt 
imposed  imprisonment  instead  of  death  as  the  punishment, 
would  not  entitle  the  prisoner  to  his  discharge  Where  the 
prisoner  was  sentenced  to  the  penitentiary,  on  oonviction  for 
horse  stealing,  for  one  year,  the  law  requiring  a  sentence  for 
such  offense  for  a  period  of  not  less  than  three  years^  the 
error  was  held  to  afford  no  ground  for  discharge  on  habeas 
corpus,  {Exparte8hav;,7  0.S.'B£fi^.61.)  The  Conrt  said: 
^^  The  question  is  one  simply  of  jurisdictioo«  The  Court  had 
jurisdiction  over  the  offense  and  its  punishment,  and  while  in 
the  legitimate  exercise  of  its  power  committed  a  manifest 
error  and  mistake  in  the  award  of  the  number  of  years  of 
imprisonment  Hie  sentence  was  not  void,  but  erroneous." 
Hence  we  have  a  ease  o¥er  which  the  Court  in  any  event  had 
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jurisdiction^  and  in  which  it  had  not  in  any  event  exceeded  its 
powers. 

In  The  People  v.  Cavanagh,  2  Parker's  Crim.  B.  660,  the 
judgment  showed  that  there  had  been  a  coifViction  for  misde- 
meanor^ without  stating  the  particular  offense,  and  called  for 
an  imprisonment  for  the  period  of  thirty  days.  The  statute 
in  New  York  in  relation  to  the  substance  of  a  jud^c^ent  entry 
is  the  same  as  ours.  On  habeas  corpus  the  Supreme  Court 
held  that  the  judgment  was  sufficient  to  hold  the  prisoneri  on 
the  ground  that  it  ^owed  a  case  within  the  jurisdiction  of  the 
Court  in  which  imprisonment  for  thirty  days  could  be  law- 
fully imposed,  notwithstanding  the  precise  offense  for  which 
he  was  convicted  was  not  stated. 

The  judgment  in  this  case  may  be  erroneous  in  not  statiDg 
more  definitely  the  offense  of  which  the  prisoner  was  con- 
victed, but  I  am  satisfied  that  it  is  not  void.  My  condnsion 
is  that  the  process  now  in  the  hands  of  the  Warden  of  the 
State  Prison  is  sufficient  to  justify  the  detention  of  the  pris- 
oner until  the  expiration  of  the  ten  years  for  which  ha  was 
sentenced. 

The  prisoner  is  remanded* 

We  have  examined  the  foregoing  opinion,  and  eonenr  in  the 
views  expressed  by  Mr.  Justice  SAin>sB80]r« 

Bhobss,  J. 

BHAFTBBy  Jm 

Sawtsb^  J. 

CUBBBT,   O.   J. 


MART  A.  DOW  v.  THE  GOULD  AND  CURRY  SILVER 
MINING  COMPANY. 

Bbparats  Pbopsrtt  or  Masbibd  Woman. —  The  word  *'teparate*'  M  ftpplM 
to  a  married  woman's  property  in  section  fourteen  of  Article  XI  of  the  Con- 
stitution, neither  enlarges  nor  limits  her  right  to  the  property  mentioned, 
but  merely  distinguishes  It  from  her  common  property. 

CoNVETANCB  OF  WiTB's  SspABATB  Pbopebty. —  The  phrsM  In  Mctlon  fovr- 
teen,  Article  XI,  of  the  Constitution,  "  and  laws  shall  be  passed  more  dearly 
defining  the  rights  of  the  wife  in  relation  •  •  •  to  her  separate  prop- 
erty," cannot  to  eonstmed  as  referring  to  tbe  mode  and  form  In  whM  llw 
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wife  ehall  conTey  her  separate  property.    Said  phrase  refers  to  Uie  < 

Itles  under  which  the  wife  labored  at  eommon  law  hj  reason  ot  eovcrtnrc. 

WiFE*a  Deed  of  Sbparats  Pbopkbtt. —  Section  six  of  the  Act  dcdnlng  the 
lights  of  hasband  and  wife;  requiring  a  deed  etmvBjtng  the  separate  property 
of  the  wife  to  be  signed  hj  ths  husband  as  well  as  the  wife,  la  not  nnconstS- 
tutlonal. 

Denials  in  an  Answex. —  In  an  action  against  a  eorporatlon  to  recotei  dM- 
dends  which  have  accmed  on  Its  stock.  If  the  plaintiff  avers  "  that  from  a 
date  named  she  was,  has  been,  and  sttU  Is,  the  owner  In  her  own  right  and 
as  her  separate  property  **  of  the  stock,  the  answer  raises  an  Issue  if  It 
denies  rhfit  At  the  date  named  *'  the  plaintiff  was,  has  since  been,  or  stfll  li^ 
the  owner  In  her  own  right  and  as  her  separate  proper  Ij  "  of  tbe  stock.  As 
qualification  of  the  denial  by  the  words  •*  In  her  own  right  and  as  hsr 
separate  property  **  are  mere  surplusage. 

Right  to  RECorBB  Diyidends  or  Stock. —  The  plaintiff.  In  order  to  isuif 
from  a  corporation  the  dividends  on  Its  stock,  most  be  the  owner  of  the 
stock  at  the  time  the  dividends  accmed.  Mere  poeseslson  of  tha  stock  or  a 
special  property  therein  la  not  sufficient. 

Nonsuit. —  In  considering  the  correctness  of  the  ruling  of  the  Gonrt  below. 
In  granting  a  nonsuit,  the  Supreme  Court  will  consider  as  proven  every  fact 
which  the  evidence  tended  to  prove,  and  which  waa  essential  to  be  profw, 
to  entitle  the  plaintiff  to  recover. 

Place  or  Residence. —  A  person  who  is  domiciled  In  and  has  become  a  resident 
of  a  place,  does  not  lose  that  residence  by  going  to  snd  stopping  at  another 
place,  not  to  reside  there  permanently,  but  only  for  a  limited  time. 

DoMiciL  or  Wira. —  The  domlcil  of  the  husband  Is  also  the  domlcU  of  the  wife. 

Right  or  Marbibd  Wokax  to  hold  PBoraBTT. —  The  capacity  of  a  married 
woman  domiciled  and  residing  In  this  State,  to  acquire,  hold,  and  enjoy  prop- 
erty, Is  regulated  during  such  residence  by  tlie  laws  of  this  State,  and  net 
by  the  laws  of  the  State  where  the  marriage  contract  waa  entered  mtSk 

A  Oirr. —  A  gift  la  not  perfect,  nor  doee  any  Interest  pass  to  the  proposefl 
donee,  until  there  has  been  a  delivery  by  the  donor  and  an  acceptance  by  the 
donee. 

Gift  fsom  Husband  to  Wira. —  Under  the  Omstltutlon  and  laws  of  tkls  Stsis 
the  wife  has  the  capacity  to  take  and  hold  In  her  own  name  and  rlgh^  If 
gift  from  her  husband,  either  real  or  personal  property. 

Law  govebnino  Contract  or  Sale. —  If  a  contract  for  the  sale  and  assfgn- 
ment  of  certlflcates  of  stock  of  a  corporation  Is  entered  Into  In  another  Static 
but  the  certificatea  are  afterwards  delivered  In  this  SUte,  the  legality  ef 
the  sale  and  assignment  must  be  determined  by  the  laws  of  this  State. 

Power  or  Attoenet  or  BCabbibd  Woman. —  Prior  to  the  passage  of  the  Act 
of  April  8d,  1863,  a  married  woman  was  taicompetent  to  execute  a  power  ef 
attorney.  The  Act  of  April  8d,  188S,  had  a  retroactive  effect,  and  validated 
powers  of  attorney  before  then  executed  by  married  women.  In  which  the 
husband  Joined,  and  also  validated  all  conveyancea  of  tho  wifsTa  property 
theretofore  made  under  such  powers. 

Idem. —  A  power  of  attorney  of  a  married  woman  la  void,  unless  tho  buiband 
Join  in  the  execution  of  the  same  by  affixing  his  signature  to  tha  instrument 
In  writing. 

Idkm. —  The  Act  of  April  8d,  1868,  did  not  validate  powers  of  attorney  theia> 
tofore  made  by  married  women,  but  to  which  tha  husiband  did  not  affix  kli 
signature  In  writing. 
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was  the  following  indorsementi  except  that  (m  numb^  nmety- 
one  was  for  only  eight  shares: 

"  For  value  received,  I  do  hereby  flfeD  and  asccgn  raito  E.  H. 
Parker,  ten  shares  of  the  capital  stock  of  the  within  company, 
standing  in  my  name  on  its  books.  And  I  oonstitate  and 
appoint  J.  O.  L.  Wadsworth  my  lawful  attorney,  irrevocable 
for  me  and  in  my  name  and  stead,  to  transfer  the  above  nnm- 
ber  of  shares,  and  to  sign  and  execute  all  necessary,  papers  ta 
that  end,  hereby  ratifying  all  lawful  acts  of  my  said  attorney 
done  by  virtue  hereof. 

"  Witness  my  hand,  this  7th  day  of  December,  A.  D.  1861. 

"Mrs.  M.  A-  Dow. 
"  By  her  attorney  in  £act>  James  O.  Dow. 

*' Witness:  James  A.  Butters." 

The  power  of  attorney  from  plaintiff  to  her  husband,  under 
which  the  sale  of  the  stock  was  made,  was  dated  Septemba* 
£8th,  1861,  and  was  signed  by  the  wife  alone. 

The  witness  then  said  that  he  had  given  the  certificates  to 
his  wife  in  consideration  of  money  owned  by  her  before  her 
marriage,  which  he  had  received  of  her.  Defendant  liere 
admitted  that  the  dividends  which  had  accrued  on  the  stock 
were  correctly  stated  in  the  complaint,  and  that  the  same  had 
been  paid  to  the  parties  claiming  to  have  purchased  the  same 
from  plaintiff. 

Counsel  for  defendant  then  showed  the  witness  the  power 
of  attorney  from  plaintiff  to  her  husband,  and  offered  the  same 
in  evidence.  Plaintiff's  counsel  objected  to  its  admission  in 
evidence,  because  it  was  executed  by  the  wife  alone  without 
her  husband.  The  Court  overruled  the  objection,  and  plain- 
tiff's counsel  excepted.  The  witness  then  said  that  when  the 
certificates,  of  stock  were  issued  he  oi'deied  them  to  be  deliv- 
ered to  his  wife,  and  did  not  see  them  until  he  obtained  them 
a  short  time  before  the  sale  to  Parkef.     Plaintiff  then  rested. 

The  defendant's  counsel  moved  for  a  nonsuit  on  the  follow- 
ing grounds: 
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1st  That  by  the  laws  of  Massachusetts  married  womez^  have 
no  separate  property. 

2d.  There  has  been  an  appropriation  of  the  dividends  on  the 
stock  by  the  written  consent  of  the  plaintiff. 

8d.    Dow  lived  in  Nevada,  where  lihe  common  law  prevailed. 

4th.  The  power  of  attorney  is  good  to  transfer  the  stock. 

The  Court  granted  the  motion,  and  plaintiff,  by  her  attor- 
neys, excepted.    Plaintiff  appealed* 

J,  McM.  Shafter,  for  Appellant  Is  the  requirement  of  sec- 
tion six  of  the  Act  defining  the  rights  of  husband  and 
wife,  that  the  husband  shall  join  in  tbe  execution  of  convey- 
ances of  the  wif e^s  separate  property,  constitutional  ?  Property 
is  the  highest  right  a  man  can  have  to  anything.  The  question 
is  whether  the  words  "  separate  property  *'  in  section  fourteen 
of  Article  XI  of  the  Constitution  are  to  be  regarded  as  expres- 
sive of  a  right  absolute  as  to  tide,  estate,  possession,  and 
power  of  di8posit;ion,  uninfluenced  by  considerations  relative 
either  to  the  nature  of  the  thing,  the  character  and  condition 
of  the  person  owning,  or  the  form  in  which  the  right  of  disposi- 
tion is  to  be  exercised.  We  think  this  question  must  be 
answered  in  the  negative,  and  that  while  the  Gbvemment  is 
prohibited  from  destroying  or  tranjsferring  the  right  of  prop- 
erty, except  in  a  given  governmental  exigency,  it  may,  to  any 
reasonable  extent,  provide  limitations  upon  the  power  of  dis- 
position, either  as  to  the  forms  necessary  to  be  observed,  or 
as  to  the  persons  conveying.  The  State  possesses,  and  has 
always  exercised,  absolute  control  over  the  forms  by  which 
property  has  been  either  acquired  or  alienated.  This  provision 
as  to  acknowledgment  does  not  qualify  her  right  to  the  pos- 
session of  the  property,  nor  her  ri^t  to  the  rents  and  profits, 
but  simply  her  power  to  convey.  To  hold  that  the  statute  in 
question  is  unconstitutional,  must  logically  lead  to  an  entire 
overturn  of  every  limitation  upon  the  power  of  alienation^  and 
of  all  laws  relative  to  the  incapacity  of  feme$  covert,  and  of  all 
distinctions  between  them  and  other  peracms.     The  condition 
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of  the  marital  relation  which  makes  the  wife  independent  and 
apart  from  her  husband,  even  as  to  her  separate  property,  and 
the  improbability  of  such  an  intention,  are  well  shown  in 
Walker  v.  Reamy,  86  Penn.  S.  R.  410.  The  ludicrons  and 
fatal  consequences  (fatal  to  marital  relations)  which  would 
ensue  from  holding  that  '^ separate  property''  is  to  be  taken 
in  its  largest  and  unaided  interpretation,  is  weU  shown  in  ^t 
case.  Callahan  v.  Patterson,  4  Tex.  61, 12  HI.  276,  5  GiL  113 
all  ratify  statutes  restricting  the  wife's  power  over  hi 
separate  estate  —  the  constitutional  provision  in*  Texas  being 
the  same  as  ours.  In  the  following  cases  tiie  principles  of  ^ 
statute  in  question  uivierlie  the  decision:  Snyder  v.  We&b, 
8  Cal.  83 ;  Bowe  v.  Kohler,  4  Cal.  285 ;  Poole  v.  Oerrard,  6 
Cal.  71 ;  Kendall  v.  Miller,  9  Cal.  691 ;  Luning  v.  Brady,  9 
Cal.  265 ;  Sharer  v.  Bear  River  Co.,  10  Cal.  396 ;  Pease  v.  Bar- 
biers,  10  Cal.  436;  Dickenson  ▼.  Owen,  11  CaL  71;Botfrg 
V.  Zachariah,  11  Cal.  281 ;  Oeorge  v.  Ranson,  14  Cal.  660;  15 
Cal.  342 ;  Mott  v.  Smith,  19  Cal.  533;  Camden  v.  VaU,  23  CaL 
633;  24  Cal.  392;  Maclay  v.  Love,  25  CaL  367.  He 
stock  was  never  transferred  by  Mrs.  Dow,  and  is,  Acre- 
fore,  still  her  property.  The  so-called  power  of  attorney  was 
void.  {Snyder  v.  SponabU,  1  Hill,  567 ;  Mott  v.  Smith,  16  CaL 
566 ;  Sumner  v.  Conant,  10  Vt  1.)  The  j)laintiff  did  not  sign 
or  acknowledge  the  instrument  of  transf 3r.  The  transfer  was 
void.  (Selover  v.  Russian  Com.  Co.,  7  Cal.  273  j  Davis  v. 
Bank  of  England,  2  Bingh,  393.)  The  power  of  attorney  was 
not  rendered  valid  by  the  Act  of  1868.  (Statutes  1863, 
p.  165.)  That  Act  professes  to  cure  all  conveyances  under 
powers  of  attorney  made  in  compliance  with  that  Act  This 
power  of  attorney  was  not  in  compliance  with  that  Act,  for 
the  husband  did  not  join  in  the  instrument.  The  Legislature 
has  no  power  to  make  valid  that  whidi  is  void.  No  one  cas 
be  deprived  of  his  property  without  due  process  of  law. 
There  is  no  presumption  that  the  stock  was  the  oommcm 
property  of  husband  and  wife.  The  defendant  certifies  that 
it  is  her  property,  and  is  estopped  from  denying  it  Even  if  it 
were  prinut  facie  common  propertgr,  such  presumption  may 
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a  feme  sole,  and  may  dispose  of  her  property  without  the  con- 
sent or  concurrence  of  her  trustee,  unless  she  ia  specially 
restrained  by  the  instrument  under  which  she  acquires  her 
separate  estate/'  (Jaques  v.  Methodist  Episcopal  Church,  17 
Johns.  578,  marginal  paging;  American  Home  Missionofy 
Society  v.  Wadhwms,  10  Barb.  602 ;  Yale  v.  Dederer,  18  N.  Y. 
4  Smith,  369.)  The  instant  before  marriage  the  man  and  the 
woman,  with  respect  to  their  separate  estate,  stand  upon  an 
equal  footing.  The  fact  of  marriage  under  die  harsh  rule  of 
the  common  law,  would  destroy  this  equally,  and  would 
place  the  property  of  the  wife  at  the  merc^  of  the  husband 
The  Constitution,  however,  intervenes,  and  declaree  Uiat  that 
which  was  separate  before  marriage  shall  remain  separate  aft» 
marriage ;  in  other  words,  that  the  wife  shall  continue  to  own 
her  property  separately,  namely,  in  the  same  manner  as  she 
owned  it  when  a  feme  sole.  The  ninth  section  of  the  Act 
defining  the  rights  of  husband  and  wife  provides  that  ''the 
rents  and  profits  of  the  separate  estate  of  either  husband  or 
wife  shall  be  deemed  common  property."  (1  Hittell's  Ctene- 
ral  Laws  of  Cal.,  Art.  3,571.)  This  provision  has  been 
declared  in  conflict  with  the  identical  paragraph  of  the  Con- 
stitution under  discussion.  (George  v.  Bansom,  16  CaL  323.) 
The  wife's  right  of  property  in  her  separate  estate  after  cover- 
ture is  coextensive  with  that  whidi  she  possessed  as  a  feme 
sole.  (Lewis  et  al.  v.  Johns  et  al.,  24  CaL  103.)  We  eoneede 
unhesitatingly  that  it  is  quite  competent  for  the  L^islatuie 
to  prescribe  the  form  in  which  conveyances  shall  be  made, 
but  we  deny  its  power  to  restrict  or  prevent  the  alienation  of 
property.  Laws  have  been  framed  providing  in  what  manner 
real  proper^  shall  be  conveyed,  what  steps  shall  precede  the 
acknowledgment  and  recording  of  conveyances — diat  certain 
contracts,  or  some  note  or  memorandum  thereof,  shall  be  in 
writing,  subscribed  by  the  parties  to  be  chained  thereby,  and 
containing,  in  short,  innumerable  specifications  of  the  mode  in 
^ich  the  agreements  of  parties  shall  be  perfected.  These 
laws  are  valid,  because  they  ad  upon  the  form  and  not  upon 
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in  laniLs  and  chattels.  It  is  the  right  to  enjoy  and  dispose  of 
certain  things  in  the  most  absolute  manner,  as  he  pleases, 
provided  he  makes  no  use  of  them  prohibited  by  law,"  This 
is  a  fair  summary  of  the  authorities  he  cites,  and  perhaps  of 
all  the  cases. on  that  point.  The  term  property  is  of  the  mos: 
comprehensive  signification,  and  no  word  of  qualification  can 
enlarge  its  meaning,  though  it  may  limit  it  The  word 
"  separate,'*  as  used  in  that  section,  neither  enlarges  nor  limits 
the  rig^t  of  the  married  woman  in  or  to  the  proper^  men- 
tioned in  that  branch  of  the  section,  but  it  serves  merely  to 
distinguish  such  property  from  other  property  in  whidi  she  is 
interested,  which  is  also  mentioned  in  the  section — llie  com* 
inon  property  of  both  husband  and  wife. 

Had  the  constitutional  provision  ended  with  the  first  clause 
there  would  be  no  difficulty  in  ascertaining  its  meaning. 
There  would  be  no  room  for  doubt  Having  ascertained  the 
meaning  of  the  term  separate  property,  it  would  inevitablv 
follow  that  in  respect  to  such  property  a  married  woman 
would  remain  as  a  feme  sole,  and  the  Legislature  would  possess 
no  more  power  in  the  one  case  than  the  other  to  impose  con- 
ditions, clogs,  limitations  or  restrictions  upon  the  right  to  use, 
enjoy,  incumber  or  alienate  the  property.  In  the  one  case  as 
well  as  the  other  a  condition  imposed  by  the  Legislature  upon 
the  power  of  alienation,  requiring  the  signature  of  another 
person  to  the  instrument  of  sale  or  conveyance  to  be  procured 
in  order  to  enable  her  conveytoce  to  pass  the  title  to  the 
property,  would  be  void.  But  the  difficulty  arises  when  that 
clause  is  read  in  connection  with  the  second  clause  of  the  sec- 
tion. The  Legislature  is  thereby  directed  to  pass  laws  **more 
clearly  defining  the  right  of  the  wife  in  relation  ♦  •  ♦  to 
her  separate  property." 

It  is  contended  on  behalf  of  the  defendant,  that  this  clause 
does  not  operate  as  a  limitation  or  qualification  of  the  first 
clause  nor  confer  upon  the  Legislature  the  power  to  make  any 
limitation  or  qualification  of  the  right  or  power  vested  in  the 
wife  by  the  first  clause,  but  that  it  relates  only  to  the  mode 
and  form  in  whidi  she  may  be  required  by  law  to  proceed  in 
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directly  or  by  implication  negatives  or  denies  such  authority 
•to  the  Legislature,  bo  as  to  render  a  grant  or  recognition  bj 
the  Constitution  of  such  authority  necessary.  In  our  opin- 
ion the  terms  and  language  of  the  section  will  not  permit  the 
phrase  ^'and  laws  shall  be  passed  more  clearly  defining  the 
rights  of  the  wife,"  to  be  construed  so  as  to  read :  ^  And  laws 
shall  be  passed  more  clearly  defining  the  mode  and  form  in 
which  the  wife  shall  convey  or  otherwise  affect  '*  her  separate 
property. 

It  will  readily  be  seen,  on  an  examination  of  the  Constitu- 
tion, that  its  leading  principles  and  most  of  its  details  have  s. 
couunon  law  origin.  It  was  framed  upon  the  general  model 
of  the  Constitutions  of  the  older  States  —  the  American  form 
of  State  government,  which  by  a  series  of  amendments  has 
been  brought  to  the  present  condition  of  excellence.  The 
f ramers  of  those  Constitutions  were  versed  in  the  principles  of 
the  common  law,  and  had  been  trained  to  regard  it  as  the 
rule  of  decision ;  and  in  fact  the  common  law  was  adopted  by 
the  Constitutions  of  several  of  the  States,  so  far  as  it  was 
applicable  to  the  existing  state  of  things  and  not  inconsistent 
with  their  Constitutions,  and  in  other  States  it  was  adopted 
by  statute  as  the  law  of  the  land«  It  was  held  in  the  same 
estimation  by  the  framers  of  our  Constitution,  and  although 
the  laws  in  force  at  the  time  of  the  adoption  of  the  Con- 
stitution were  continued  in  force  imtil  altered  op  repealed 
by  the  Legislature,  the  common  law  formed  the  basis  of 
almost  every  right  secured  and  remedy  provided  by  the  Con- 
stitution. The  only  marked  exception  is  found  in  the  section 
imder  consideration,  providing  for  the  separate  property  of 
the  wife  and  the  common  property  of  both  husband  and  wife. 
And  the  first  Legislature,  in  harmony  with  the  provisions  of 
the  Constitution  and  the  views  of  its  framers,  adopted  the 
common  law  as  the  rule  of  decision,  so  far  as  it  was  not 
repugnant  to  or  inconsistent  with  the  Federal  Constitution  or 
the  Constitution  or  laws  of  the  State. 

In  order  to  give  a  proper  construction  to  this  section  it 
must  be  looked  at  from  the  standpoint  occupied  by  the  framers 
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of  the  ConstitutioQ,  that  of  the  oommon  law.  Sy  the  use  of 
the  terms  "separate  property"  and  "common  property*' — 
terms  of  well  known  signification  both  in  the  laws  then  in 
force  and  in  the  Constitution  of  Texas  —  and  by  declaring  what 
should  compose  the  separate  property  of  the  wife,  it  is  true 
they  swept  out  of  existence  many  of  the  disabilities  of  the 
wife  and  some  of  the  most  important  rights  id  the  husband, 
growing  out  of  the  marriage  relation  at  conmi<»i  law,  yet  in 
all  other  respects  they  looked  to  the  conunon  law  as  affording 
the  measure  of  the  rights,  powers  and  disabilities  incident  to 
the  relation  of  husband  and  wife.  According  to  the  rules  of 
the  common  law  the  wife  was  under  a  disability  to  contract 
or  to  bring  an  action.  Her  personal  property  vested  in  her 
husband,  and  the  marriage  gave  him  the  right  to  manage  her 
real  estate  and  enjoy  its  profits  during  their  joint  lives,  and 
vested  in  him  an  estate  by  the  courtesy  in  her  real  estate,  in 
certain  cases.  The  framers  of  the  Constitution  being  dissatr 
isfied  with  this  rule,  designed  to  work  a  change  by  means  of 
the  section  under  discussion,  but  they  neither  intended  to 
abrc^ate  all  the  marital  rights  of  the  husband  nor  to  remove 
all  the  disabilities  of  the  wife  in  respect  to  her  property.  If 
such  had  been  the  case  —  if  it  had  been  intended  to  confer 
upon  her  all  the  rights  and  powers  in  respect  to  property 
possessed  by  a  feme  sole  —  the  section  would  have  ended  wiA 
its  first  clause,  the  remaining  clauses  being  as  useless  and  void 
of  all  sensible  purpose  as  would  have  been  a  reaffirmation,  as 
to  a  married  woman,  of  the  first  section  of  the  declaration  of 
rights.  Some  force,  some  object,  some  purpose  must  be 
attributed  to  the  portion  of  the  section  succeeding  the  first 
clause,  for  we  cannot  presume,  and  would  not  be  justified  in 
saying,  they  are  a  meaningless  string  of  words.  The  change 
intended  to  be  made  in  the  common  law  rules  in  regard  to  the 
prop(»rty  of  the  wife  went  to  this  extent :  The  title,  the  owner- 
ship, the  use  and  enjoyment  of  the  property  of  the  wife,  held 
or  acquired  as  mentioned  in  the  section^  were  vested  in  her, 

Vol.  XXXI.<-^42 


Opinion  of  the  Court — Rhodes.  J. 


and  the  matters  relating  to  disabilities  arising  fnnn  coverture 
were  left  to  the  discretion  of  the  L^slature. 

The  laws  required  to  be  passed  are  such  as  will  more  dearly 
define  the  rights  of  the  wife  in  relation  to  her  separate  prcq)- 
ertj.  To  define,  as  used  in  statutes,  usually  signifies  to  pre- 
scribe. The  Act  defining  the  rights  of  huslMtnd  and  wife^  the 
Act  defining  the  time  of  commencing  civil  actions,  the  Act 
defining  the  duties  of  County  Clerks,  the  Act  to  create  a 
Board  of  Supervisors  and  define  their  duties  and  powers,  are 
familiar  instances  in  which  the  word  is  used  in  that  sense; 
and  no  instance  occurs  to  us  in  which  it  is  used  in  a  statute 
with  a  different  meaning.  Attributing  to  the  secticMi  the  pur- 
pose claimed  for  it  by  the  defendant  —  that  of  making  the 
wife  a  feme  sole  as  to  her  separate  property,  there  would 
remain  no  right  of  the  wife  in  relation  to  her  separate  pr(^ 
erty  to  be  prescribed  by  law.  A  mere  description  or  enume- 
ration of  the  rights  of  a  feme  sole,  as  we  have  seen,  would  be 
useless  as  well  as  unusual,  and  provisions  respecting  the  forms 
of  her  conveyances,  etc,  do  not  relate  to  her  rights.  But  if 
the  ownership  of  the  wife,  as  declared  by  the  first  clause  of 
the  section,  is  brought  into  juxtaposition  with  the  disabiliti8s 
incident  to  coverture  at  common  law,  it  will  be  seen  that 
there  are  matters  of  right  relating  to  the  property  which  it  ii 
proper,  if  not  necessary,  should  be  prescribed  by  law.  One 
of  the  most  obvious  of  these  is  in  respect  to  the  age  at  whid 
she  shall  be  deemed  competent  to  contract  in  relati(m  to  her 
property.  Another  relates  to  her  right  to  sue,  whether  in  her 
own  name  or  the  joint  names  of  herself  and  her  husband. 
There  are  many  other  quite  important  subjects  of  legislation 
touching  her  estate,  such  as  concern  her  liability  upon  express 
or  implied  contracts,  her  liability  to  actions  for  the  specific 
performance  of  her  contracts,  her  responsibility  for  the  main* 
tenance  of  her  family,  her  capacity  to>  make  a  wiU,  and  the 
like.  If  those  and  many  other  naattextt  rrhich  affect  her  rights 
in  relation  to  her  property  are  propel'  anibjecta  of  l^slative 
control^  within  the  meaning  of  the  S9Craj  danae  of  the  Be(> 
tion,  and  are  important  or  necessary,  le^  Hew  of  the  nnitl 
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disabilities  incident  to  coverture,  why  may  not  provision  be 
made  requiring  the  assent  of  her  husband  to  her  contracts  of 
sale?  Would  a  provision  of  that  character  be  any  more  or 
less  a  law  defining  her  rights  in  relation  to  her  property  than 
any  one  of  those  before  mentioned?  An  infant  possesses  the 
ownership  of  his  estate,  and  yet  is  is  not  doubted  that  it  is 
competent  to  the  Legislature,  considering  the  disability  of 
infan<7  at  common  law,  to  provide  that  his  guardian  shall  be 
enti|;led  to  its  management  and  possess  the  power  of  sale, 
under  the  direction  of  the  Probate  Court  And  this  is  true, 
notwithstanding  the  constitutional  declaration  of  the  inalien- 
able right,  pertaining  alike  to  all  persons,  of  "  acquiring,  pos- 
sessing and  protecting  property/' 

The  purpose  of  the  provision  requiring  the  assent  of  the 
husband  to  the  conveyance  of  the  wife,  it  is  admitted  on  all 
hands,  is  not  to  confer  upon  him  any  right  of  property  —  any 
ownership;  but  it  is  to  guard  and  protect  the  interests  of  the 
wife.  But  it  is  objected  that  the  husband  may  without 
reason,  and  in  pure  obstinacy,  refuse  to  join  his  wife  in  the 
execution  of  the  conveyance  when  the  contemplated  sale  is 
both  proper  and  necessary.  The  answer  is,  the  statute  may 
not  have  gone  far  enough  to  meet  such  a  contingency,  as  it 
well  might  have  done,  and  perhaps  the  Courts,  though  they 
bave  not  yet  done  so,  are  able  to  administer  the  proper 
remedy.  The  Legislature  has  provided  for  one  case  in  which 
the  concurrence  of  the  husband  is  presmnptively  not  procur- 
able —  the  case  where  the  husband,  at  the  time  of  the  execution 
of  the  conveyance  by  Ihe  wife,  is,  and  for  one  year  next  pre- 
ceding was,  a  non-resident  of  this  State;  and  provision  might 
also  be  made  for  the  case  first  mentioned  and  for  other  contin- 
gencies, as  where  the  husband  has  absconded  or  is  confined  in 
prison  under  final  process.  But  the  fact  that  provision  has 
not  bf^en  made  for  all  possible  contingencies,  does  not  render 
the  statute  unconstitutional.  The  Act  relating  to  guardians 
provides  in  substance  that  the  guardian  shall  have  the  manage- 
ment of  the  estate  of  his  ward  during  his  minority,  and  shall 
dispose  of  such  portions  of  his  personal  or  real  estate  as  may 
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be  necessary  to  pay  the  debts  of  the  ward  and  furnish  him 
with  a  suitable  support;  but  the  statute  has  failed  to  p^vide 
for  the  management  or  disposition  of  his  property  in  case  no 
one  will  accept  the  appointment  as  guardian. 

An  argument  may  legitimately  be  dra\vai  from  the  manner 
in  %vhich  the  subject  matters  committed  (to  the  legislatiTe 
control  are  coupled  in  the  section  of  the  Constitution.  Lavs 
are  to  be  passed  more  clearly  defining  the  rights  of  the  wife 
^'  in  relation  as  well  to  her  separate  property  as  to  that  iield 
in  common  with  her  husband**'  It  is  not  expressly  declared 
what  right  or  title  she  shall  possess  in  the  common  property, 
nor  is  common  property  defined;  but  at  the  Ijime  of  the 
formation  of  the  Constitution,  it  was  a  term  of  well  known 
signification  in  the  laws  then  in  force,  and  a  right  on  the 
Vife's  part  in  property  of  that  character  was  recognized  by 
the  Constitution.  "No  distinction  between  the  nature  of  the 
rights  to  be  defined  as  they  may  relate  to  either  of  the  two 
classes  of  property  is  indicated.  The  language  does  not  t^d 
to  show  that  while  as  to  the  common  property  the  Legislature 
may  prescribe  her  rights,  as  to  her  separate  property,  authority 
was  given  to  prescribe  only  matters  of  form.  But  without 
going  to  the  length  of  saying  that  by  the  recognition  of  the 
right  of  the  wife  in  the  common  property  her  title  became 
fixed  beyond  the  reach  of  legislative  alteration,  it  is  sufficient 
to  say  that  it  is  incredible  that  the  framers  of  the  Constitu- 
tion, in  committing  to  the  Legislature  the  same  authority  in 
the  same  terms  over  two  subjects  having  an  intimate  relation, 
should  have  intended  that  the  Legislature  should  exercise 
plenary  control  over  the  one,  and  only  the  most  limited  and 
almost  immaterial  power  over  the  other. 

The  question  of  the  constitutionality  of  that  provision  of 
section  six  of  the  statute  requiring  the  instrumment  by  which 
the  wife's  separate  property  is  sold,  or  otherwise  alienated, 
or  subjected  to  a  lien  or  incumbrance,  to  be  signed  by  the 
husband,  has  not  been  directly  passed  upon  by  this  Court 
It  was  expressly  reserved  in  Selover  v.  Bitssian  American  Comr 
party,  7  Cal.  274,  and  Maclay  v.  Love,  25  CaL  382.    Than 
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arp,  however,  manj  cases  in  whidi  the  disabilitiea  attending 
covertare  as  prescribed  by  the  statats  are  recogniasd,  and 
either  the  case  or  some  important  point  inTolvad  in  it  is  made 
to  turn  upon  the  complianoe  with  the  reqniremeDta  of  seetion 
six.  Thus,  in  Mott  v.  SnUtk,  16  CaL  556,  the  plaintiff  offered 
in  evidence  a  power  of  attorney  eieeated  by  a  married  woman 
and  her  husband,  and  two  Qonyeyanses  purporting  to  be  exe- 
cuted under  the  power,  the  one  from  the  huaband  and  llie 
other  fnxn  the  wife;  and  Mr.  Chief  Justice  Field,  who  deliT- 
ered  the  opinion  of  the.  Court,  said:  '^  The  deeds  porporting 
to  be  executed  by  the  witness  under  the  allied  power  were 
upon  their  face  mere  nullities.  A  married  w<Hnan  cannot 
invest  another  with  a  power  to  sell  any  interest  which  she 
possesses  in  real  estate,  in  the  absooce  of  any  statute  to  that 
effect,  and  there  is  no  such  statute  in  this  State.  To  the  effi- 
cacy of  a  ccMiveyanoe  by  a  married  woman,  it  is  essential  that 
she  join  with  her  husband  in  its  executioQ,  and  make  the  statu- 
tory acknowledgm^it  (See,  also,  Barrett  v.  Tewhabury,  9 
Cal.  13;  Morrison  v.  Wilson,  13  CaL  494;  Dentzell  v.  Wcddie, 
30  Cal.  138.)  The  right  to  sell  and  convey  property  through 
the  intervention  of  an  agent  or  attorney  in  fact  is  a  right  per- 
taining to  all  persoBS  not  lalxmng  under  a  disability,  and  the 
denial  to  the  wife,  as  in  that  case,  of  power  to  convey  her 
property  in  that  mode,  because  the  statute  has  not  conferred 
it,  is  at  least  an  indirect  affirmance  of  the  authority  of  the 
Legislature  to  pass  the  sixth  section  as  it  then  stood,  and  this 
clearly  shows  that  the  Court  were  of  the  opinion  that  a  feme 
covert  was  not  in  all  respects  a  feme  eole  as  to  her  separate 
property. 

It  is  worthy  of  observation  that  this  statute  was  passed  at 
the  first  session  of  the  Legislature  after  the  adoption  of  the 
.  Constitution ;  and  that  it  remained  in  force  up  to  1867,  when 
a  doubt  was  expressed  as  to  the  validity  of  the  provision  in 
question  in  Selover  v.  Am,  Bus.  Com.  Co.,  7  OaL  272;  and 
^at  it  was  still  suffered  to  continue  in  force  up  to  1862,  when 
the  section  was  amended  by  enlarging  the  capacity  of  the  wife 
to  contract^  but  still  requiring  the  signature  of  the  husband  to 
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give  validity  to  the  instruments  in  writing  executed  by  thiB 
wife  affecting  her  red  estate,  and  requiring  him  to  join  tiw 

i;^ife  in  the  sale,  assignment  and  transfer  of  her  personal  prop- 
ertjj  except  such  property  afl  she  waB  authorised  by  law  to 
sell,  aflsign  or  transfer  as  a  feme  sole.  The  doctrine  of  the 
incapacity  of  the  wife  to  eicecute  a  power  of  attorney  for  the 
conveyance  of  her  property^  as  announced  in  Mott  v.  SfnUh, 
remained  unqumtioned  up  to  the  passage  of  the  Act  of  1663, 
ammidatory  of  section  six,  which  gave  her  the  requisite  capac- 
ity for  that  purpose,  but  still  requiring  the  signature  of  ber 
husband;  and  in  1863  a  further  Act  w2b  passed  authorizing 
her,  acting  jointly  with  her  husbandj  to  execute  powers  of 
attorney.  And  while  these  facts  do  not  amount  to  authority 
in  support  of  iho  views  advanced^  it  must  be  admitted  that 
the  acquiescence  manifested  by  successive  Legislatures  from 
the  foTiudatioiL  of  the  State  Government  to  the  present  time^ 
like  that  exhibited  by  the  Courts  and  the  bar  by  their  omis- 
sions to  raise  or  pass  upon  the  qu^tion,  tends  strongly  to  show 
that  the  prorision  in  question  has  become  a  rale  of  property 
which  it  would  now  be  dangerous  to  dlsturix 

The  Constitution  of  Texas,  as  before  reuistted^  contains  a 
provision  in  the  same  words  as  that  of  imr  own,  and  the  sec- 
tion of  the  statute  under  consideration  is  copied  from  the  stat- 
ute of  TeiaSj  but  no  case  is  cited  from  the  Texas  repord 
directly  to  the  point  in  cKwitroversy,  There  are  many  cABe^ 
to  be  found  in  those  reports,  in  which  other  dauses  of  the 
statute  than  the  one  requiring  the  husband  to  join  in  the  con- 
vey an  oes,  etc.,  made  by  the  wife  are  considered ;  and  it  is  held 
that  a  compliance  therewith  is  necessary;  and  no  doubt  is 
expressed  as  to  the  constitutionality  of  any  clause  of  the  see^ 
tion.  {Callahan  v,  Patiermn,  4  Texas,  61;  Hallis  r,  F rancors, 
5  Id,  12$;Womack  v.  WomachjS  Id,  397.)  In  Edrijifrtfm  r. 
May  field,  6  Id,  368,  the  provision  of  the  statute  requiriug  the 
registration  of  the  separate  property  of  the  wife  was  before 
the  Court-  Mr-  Chief  Justice  Hemphill,  in  discussing  th« 
capacity  of  the  wife,  said;  "Her  capacity  to  hold  property 
separate  and  apart  from  her  husband  ia  aa  complete  and  pe^ 
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feet  as  that  of  the  husband  to  hold  in  his  own  right  separate 
and  apart  from  his  wife.  There  is  none,  not  the  slightest  dif- 
ference in  this  particular  between  their  civil  rights  and  capaci- 
ties. The  right  of  the  feme  covert  to  hold  her  separate  estate 
is  as  perfect  as  if  she  were  a  feme  sole.  She  loses  many  of  her 
civil  rights  by  marriage,  but  her  power  to  take  and  hold  sepa- 
rate property  is  not  impaired  by  force  of  the  coverture.  It  is 
true  that  the  law  has  deemed  it  sound  policy,  and  beneficial 
to  the  interests  of  the  wife,  that  certain  onerous  restrictions 
should  be  imposed  upon  her  ability  to  deal  with  her  estate  as 
a  fems  sole,  but  this  does  not  affect  the  right  to  hold  the  prop- 
erty, but  rather  the  reverse.  They  were  designed  to  protect 
that  right  and  to  preserve  the  wife  from  yielding  to  undu4 
influences  in  the  voluntary  alienation  of  her  property." 

We  therefore  hold  that  the  provision  of  section  six  of  the 
statute  requiring  the  husband  to  sign  the  instrument  in  writ- 
ing, by  which  the  wife  effects  a  sale  or  other  alienation  of  her 
separate  property  is  warranted  by  section  fourteen  of  Article 
XI  of  the  Constitution.  The  question  actually  involved  in 
this,  case  lies  within  narrower  limits  than  the  one  proposed  for 
discussion  and  now  passed  upon,  and  it  is  whether  the  wife 
has  capacity  under  that  section  of  the  statute  to  execute  in 
her  name  alone  a  power  of  attorney  for  the  sale  of  her  separate 
property.  The  reasons  leading  us  to  the  conclusion  already 
announced  are  applicable  to  this  question,  and  are,  in  our 
opinion,  decisive  of  the  wife's  incapacity  to  contract  in  that 
mode. 

Were  the  latter  question  the  only  one  touching  the  disabil- 
ity of  the  wife  respecting  her  separate  property  created  or 
declared  by  the  sixth  section  of  the  statute,  there  would  be 
great  difSculty  in  avoiding  the  authority  of  Mott  v.  Smith  and 
DentzeU  v.  Waldie,  for  the  validity  of  that  portion  of  the  sec- 
tion involved  in  the  case  was  necessarily  assumed;  but  as 
there  are  many  other  questions  arising  under  that  clause  of 
the  section,  it  could  not  fairly  be  claimed  that  those  cases 
have  the  full  fcnnee  of  direct  authorities  upon  the  general 
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question  of  the  constitutionality  of  that  provision  of  the  sec- 
tion. 

We  will  now  proceed  to  the  consideration  of  the  other  qnw- 
tions  presented  in  the  case. 

In  1860,  James  Q.  Dow,  the  husband  of  the  plaintiff,  con- 
veyed certain  raining  ground  then  owned  by  him  to  the  de 
fendant,  in  consideration  of  forty-eight  shares  of  flie  capital 
stock  of  the  company.  The  certificates  of  stock,  instead  of 
being  issued  to  him,  were  issued  to  his  wife,  by  his  direction, 
and  as  a  gift  from  him  to  her.  On  the  7th  day  of  December, 
1861,  the  husband,  acting  as  the  attorney  in  fact  of  his  wife, 
sold  and  transferred  the  stock  to  E.  H.  Parker,  and  signed  her 
name  to  the  instrument  of  transfer  and  his  own  name  aba 
The  wife  repudiates  the  sale,  and  brings  this  action  to  recover 
the  dividends  that  have  accrued  since  the  attempted  transfer 
of  the  stock.    The  Court  below  ordered  a  nonsuit 

The  plaintiff  presents  the  point  that  the  answer  is  insuffi- 
cient to  raise  an  issue  as  to  her  ownership  of  the  stock.  The 
allegation  of  the  complaint  is:  "That  heretofore,  to  wit,  on 
the  1st  day  of  December,  A.  D.  eighteen  hundred  and  sixty- 
one,  and  from  thence  hitherto,  the  said  plaintiff  was,  has  been 
and  still  is  the  owner  in  her  own  right  and  as  her  separate 
property,  of  forty-eight  shares  of  the  capital  stock  of  the  said 
company."  The  defendant  in  his  answer  "denies  that  Ae 
said  plaintiff,  on  the  1st  day  of  December,  eighteen  hundred 
and  sixty-one  was,  or  from  thence  hitherto  has  been,  or  still 
is,  the  owner  in  her  own  right,  and  as  her  separate  property, 
of  any  shares  of  the  capital  stock,'*  etc.  The  dividends 
sought  to  be  recovered  it  is  alleged,  were  earned  and  declared 
after  the  date  mentioned,  and  as  they  would  accrue  to  the 
person  owning  the  stock  when  the  dividends  were  declared^ 
it  was  unnecessary  to  deny  that  the  plaintiff  was  the  owner 
previous  to  the  Ist  of  December,  1861.  The  answer  suffi- 
ciently denies  the  plaintiff's  ownership  from  that  date  to  the 
filing  of  the  answer,  unless  the  denial  that  she  was  the  owner 
is  qualified  or  restricted  by  the  addition  tfiereto  of  the  words 
"  in  her  own  right,  and  as  her  separate  property*'^ 
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It  is  not  aDeged  in  the  complaint  that  the  j. 
Tied  woman,  and  the  point  is  to  be  decided 
feme  sole.  The  owner  (as  defined  by  Bouv 
has  dominion  of  a  thing  real  or  personal,  cor] 
real,  which  he  has  a  right  to  enjoy  and  do  w 
even  to  spoil  or  destroy  it,  as  far  as  the  law  i 
be  prevented  by  some  agreement  or  covenam 
his  right.''  Giving  the  word  that  significatioi 
it  of  the  words  "  in  her  own  right "  neither  i 
nor  qualifies  its  meaning.  It  is  bnt  a  re})eti1 
necessary  qualities  of  ownership.  It  is  freqi 
the  word  owners,  when  speaking  of  the  title  oj 
bnt  there  is  no  greater  necessity  for  its  use 
the  addition  of  th6  word  "  absolute  "  to  the  te 
And  so  also  of  the  words  "  as  her  separate  p 
idea  conveyed  by  them  is  fully  expressed  sm 
comprehensive  term  "  owner,"  unless  it  is 
owner  is  married,  when  the  term  "  separate 
ployed  to  distinguish  the  property  owned  oi 
manner  specified  in  the  Constituti<m  and  the 
spouse,  from  the  common  property. 

The  plaintiff,  in  order  to  recover  the  divid 
diow  that  she  was  the  owner  of  the  stock  at 
dends  accrued.    She  cannot  rely  upon  mere 
might  do  in  trespass  or  trover  against  any  oi 
owner ;  nor  can  she  rest  upon  proof  of  any  s] 
the  stock  that  falls  short  of  the  legal  title,  : 
is  not  bound  to  account  for  the  dividends  to  a 
the  holder  of  the  legal  title.    It  was  admitted 
on  the  trial,  and  the  admission  was  accepted 
the  plaintiff,   that  the   legal   owner   of   th 
titled   to   receive  the   dividends   specified   i 
accruing  after  December  1st,  1861.     It  wi 
deny  that  the  plaintiff  possessed  any  interest 
lower  grade  t£an  would  be  designated  by 
be  its  owner. 
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In  respect  to  the  title  of  the  stock  the  plaintifPs  poeitioa  it 
that  the  stock  became  her  property  by  the  gift  of  her  husband. 
To  this  the  defendant  answers  that  the  alleged  gift  did  not 
change  the  title,  because  her  husband  resided  in  Nevada,  and 
at  common  law,  then  and  there  in  force,  he  could  not  make  a 
gift  directed  to  his  wife.  The  plaintifiF  denies  both  the  facta 
and  the  law  of  the  defendant's  position — that  is,  she  denief 
that  her  husband  resided  in  Nevada,  and  says  that  the  pre 
sumption,  in  the  absence  of  evidence  on  the  point,  is  that  tlu 
laws  of  Nevada  were  the  same  as  those  of  California;  and  thai 
admitting  the  common  law  to  have  been  in  force  then,  the  gift 
was  valid  and  passed  the  title  to  the  wife.  The  next  position 
of  the  plainti£P  is  that,  holding  the  gift  valid,  Ihe  attmnpted 
transfer  of  the  stock  by  the  husband  on  behidf  of  his  wife  wai 
void,  because  of  the  utter  incapacity  of  the  wife  to  execute  a 
power  of  attorney ;  and  the  defendant  answers  this  position  with 
the  proposition  diat  if  it  was  insufficient  when  executed,  it  was 
rendered  valid  by  the  fourth  section  of  the  Act  of  April  3d, 
1863,  to  authorize  married  women  to  execute  powers  of  attor 
ney.    (Stats.  1863,  p.  165.) 

In  considering  the  correctness  of  the  ruling  of  the  Court  on 
the  motion  for  a  nonsuit,  we  must  accept  as  proven  every  fact 
which  the  evidence  tended  to  prove,  and  which  was  essential 
to  be  proven,  to  entitle  the  plaintiff  to  a  recovery  upon 
the  cause  of  action  stated  in  the  complaint  {Cravens  v. 
Dewey ^  13  Cal.  40.)  The  domicil  of  the  husband  of  the  plain- 
tiff at  the  time  of  the  alleged  transfer  of  the  stock  is  a  material 
fact  upon  which  some  of  the  questions  in  the  case  depend.  A 
domicil,  as  defined  by  Bouvier,  is  "  the  place  where  a  penon 
has  fi^ed  his  ordinary  dwelling,  without  a  present  intention  of 
removal."  The  place  where  a  person  lives  is  held  to  be  his 
domicil  until  the  contrary  appears,  and  this  is  made  to  appear 
when  it  is  shown  by  positive  or  presumptive  proof  that  at  the 
time  of  the  apparent  change  of  domicil  he  had  no  intention  of 
remaining  for  an  unlimited  time  at  the  plaoe  to  which  h« 
removed.  In  testifying  in  the  case,  the  husband  of  the  plain- 
tiff stated  that  he  resided  in  the  Territory  of  Nevada  from 
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1859  to  1862;  that  he  did  not  go  there  to  res 
but  only  for  a  period  of  time;  that  from  1 
resided  in  Oalifoi-nia,  and  that  on  leaving  Ne 
to  California  to  reside,  and  has  since  reside 
testimony  strongly  tends  to  prove  that  his  do 
State  at  the  time  of  the  alleged  transfer  of  the 

For  the  purposes  of  the  motion  for  a  nonsu 
be  taken  as  proven,  that  the  husband  of  the 
domicil  in  this  State,  both  at  the  time  of  the 
to  his  wife  and  of  the  alleged  sale  of  it  imd 
attorney  from  his  wife.  The  domicil  of  the  1 
the  domicil  of  bis  wife,  and  this  results  from 
that  a  married  woman  follows  the  domicil 
Tlic  stock,  the  property  out  of  which  sprinj 
litigation,  had  its  actual  situs  in  this  State. 
are  here  presented  for  consideration:  First 
must  it  be  ascertained  whether  the  gift  reli 
plaintiff,  passed  to  her  the  legal  title  to  the  st 
this  State  or  the  law  of  lifevada?  And  secoi 
did  pass  to  her  under  the  laws  of  either  State, 
the  husband,  by  virtue  of  tbe  power  of  att< 
sufficient  to  pass  the  title  to  the  purchaser? 

The  validity  of  the  gift  depends  in  a  grei 
the  capacity  of  the  plaintiff  as  a  married  won 
not  altogether  agreed  whether  the  law  of 
domicil  or  that  of  the  actual  domicil  govern 
When  marriage  is  declared  by  law  to  be  a  ci^ 
are  very  strong  reasons  for  holding  that  the  ] 
monial  domicil  should  prevail  as  to  the  capaci 
subsequent  to  the  marriage,  to  contract,  to  i 
enjoy  moveable  property,  and  generally,  as  t^ 
the  marriage,  on  the  ground  that  they,  lik 
other  contract,  by  tacit  agreement,  adopt  i 
contract  the  laws  in  force  that  are  applical 
matter  of  the  contract.  But  the  laws  regula 
to  marriage  operate  upon  and  establish  the 
♦ions  of  persons,  and  as  such  they  are  usua 
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all  persons'  hAving  their  domicils  within  the  territory  subject 
to  those  lawsy  but  have  no  extra-territorial  force.  The  doc- 
trine generally  adopted  by  the  American  Courts — and  Mr. 
Justice  Story  thinks  it  the  better  doctrine — is  that  the  capacity 
of  married  women,  and,  generally,  the  incidents  to  tlra 
marriage,  are  regulated  by  the  law  of  the  actual  domidL 
rStorv'  Con.  of  Laws,  Sees.  63,  64,  65,  188,  and  following.) 
This  doctrine  seems  to  have  been  affirmed  by  the  statutes  of 
this  State  defining  the  rights  of  husband  and  wife.  The  fif- 
teenth section  of  the  Act  of  1850  provides  that  "The  rights 
of  husband  and  wife,  married  in  this  State  prior  to  the  passage 
of  this  Act,  or  married  out  of  this  State,  but  who  shall  redde 
and  acquire  property  herein,  shall  also  be  determined  by  the 
provisions  of  this  Act,  with  respect  to  such  property  aa  shall 
be  hereafter  acquired,  unless  so  far  as  snch  provision  may  be 
in  conflict  with  the  stipulations  of  any  marriage  contract" 
The  residence  contemplated  by  the  Act,  by  those  who  are 
married  out  of  the  State,  is  not  a  mere  temporary  or  transient 
residence,  but  such  a  residence  as  will  fill  the  d^nition  of  the 
term  domicil,  and  when  such  a  residence  has  been  acquired, 
the  incidents  to  the  marriage,  so  far  as  they  relate  to  the 
acquisition  and  enjoyment  of  property,  and  the  capacity  of 
married  women  to  acquire  it,  are  regulated  by  the  laws  of 
this  State. 

A  gift  IS  not  perfect,  nor  does  any  interest  pass  to  the  pro- 
posed donee,  until  there  has  been  a  delivery  by  the  donor  and 
an  acceptance  by  the  donee.  Both  of  those  acts  were  per- 
formed in  this  State,  and  for  that  reason,  if  there  could  be  any 
doubt  that  the  question  was  dependent  upon  the  lex  domicilii, 
the  validity  of  the  gift  is  to  be  determined  by  the  laws  of  this 
State.  No  authority  is  cited  upon  this  precise  point,  but  it 
would  appear  that  such  must  be  the  rule,  both  upon  principle 
and  in  analogy  to  contracts  between  persons  residing  or  being 
in  different  places.  As  to  contracts  made  by  persons  thus 
situated,  the  rule  is  that  they  are  to  be  interpreted  by  the  law 
of  the  place  where  they  became  complete  contracts,  milesi 
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they  are  to  be  performed  eLaewhere.    (Story  Cc 
283.) 

There  is  no  difficulty  in  holding  that  imder 
and  laws  of  this  State  the  wife  has  the  capa< 
hold  in  her  own  name  and  right,  by  gift  fro 
either  real  or  personal  property*  The  Const 
XI,  Section  14)  has  declared  the  capacity  of 
without  any  limitation  as  to  the  donor;  and  in 
with  that  constitutional  provision,  it  was  heL 
in  Barker  v.  Koneman,  13  Cal.  10,  and  Eohru 
17  CaL  578,  that  the  wife  was  capable  of  ta 
conveyed  to  her  directly  by  her  husband  as  a 
no  reason  why  she  cannot  take  and  hold  in  th 
personal  property.    (See  also  Peck  v.  Brumma 

The  l^ality  and  sufficiency'  of  the  sale  an< 
the  stock  to  the  purchaser  must  also  be  asc 
provisions  of  the  laws  of  this  State,  for  the  sa 
plete  as  between  the  parties  until  the  certific 
ered  to  the  purchaser,  and  that  act  was  pei 
State.  There  is  a  further  reason  for  interpret 
by  the  lex  rei  aitcB  already  alluded  to  in  disc 
relating  to  the  gift  Contracts  respecting  ] 
stock,  bank  stock  and  other  property  of  that  i 
acter  which  owes  its  existence  to,  or  is  reguh 
local  laws,  must  be  made  and  carried  into  exe 
to  those  laws.  They  constitute  exceptions  to 
ing  the  validity  of  contracts  respecting  mos 
personal  property  to  be  determined  by  the  lex 
lex  loci  coniractus,  as  the  case  may  require. 
Laws,  Sec.  383.)  It  is  obvious  that  there  i 
reasons,  and  to  T^ich  the  law  will  give  heec 
of  a  mining  corporation  should  be  assigned  in 
as  by  an  instrument  in  writings  or  by  transfei 
of  the  corporation,  or  in  any  other  mode  p 
local  law. 

The  next  question  relates  to  the  power  of  a 
plaintiff  to  her  husband.    At  the  time  of  its 
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ried  woman  was  incompetent  to  execute  a  power  of  attorney. 
To  effect  a  valid  sale  at  that  time,  it  was  essential  that  she 
should  join  with  her  husband  in  executing  the  instrument  in 
writing  by  which  the  sale  was  evidenced,  and  this  she  must 
do  in  propria  persona.  (Dentzell  v.  Waldie,  80  CaL  138; 
Maclay  v.  Love,  26  Cal.  367;  Mott  v.  iSmift,  16  CaL  533; 
Morrison  v.  Wilson,  13  Cal.  494.)  For  this  reason  the  power 
of  attorney  when  executed  and  when  the  sale  was  made,  as 
the  Court  held  in  Dentzell  v.  Waldie,  was  void.  The  defend- 
ant relies  upon  the  fourth  section  of  the  Act  of  April  3d,  1863, 
(Stat.  1863,  p.  165,)  as  remedying  that  defect  and  making  the 
instrument  valid ;  and  the  plaintiff  insists  that  the  Act  cannot 
have  such  a  retroactive  effect  as  to  validate  a  void  power  of 
attorney. 

The  plaintiff's  point  was  fully  considered  in  the  last  men- 
tioned case,  and  it  was  held  that  the  Legislature  had  power  to 
accomplish  that  result,  and  that  the  operation  of  the  Act  was 
to  make  valid  the  powers  of  attorney  theretofore  executed, 
acknowledged  and  certified  in  the  manner  provided  in  section 
one  of  that  Act.  It  was  said  by  Mr.  Justice  SAin>£S802r,  in 
delivering  the  opinion  of  the  majority  of  the  Court:  "The 
Act  in  question  does  not  divest  the  plaintiff  of  her  title  to  the 
land  in  controversy.  On  the  contrary,  it  gives  effect  to  Ae 
contract  made  by  her  fairly  and  in  good  faith,  by  which  she 
intended  but  failed  to  pass  the  title  to  another,  merely  because 
the  proper  legal  forms  were  not  observed.  The  same  wiD  tfiat 
prescribes  these  forms  has  said  that  a  non-<M>mpIiance  there* 
with  shall  be  waived  or  excused,  and  the  Act  held  valid  not' 
withstanding,  and  we  find  no  constitutional  impediment  in  the 
way." 

But  the  plaintiff  contends  that  the  power  of  attorney  was 
not  executed,  acknowledged  and  certified  in  the  manner  pre- 
scribed in  section  one  of  the  Act.  The  section  reads  as  fol- 
lows: ^'A  married  woman  may  make  and  execute  powers  of 
attorney  for  the  sale,  conveyance  or  incumbrance  rf  her  real 
or  personal  estate,  provided  her  husband  joins  in  the  execntioii 
of  the  instrument  and  the  same  be  acknowledged  and  certified 
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in  the  maimer  heretofore  provided  by  law 
of  her  real  estate." 

The  instrument  is  not  within  the  fourth 
when  read  literally,  because  the  plaintiffi 
join  with  her  in  the  execution.  But  it  is  sa 
the  spirit  of  the  Act;  that  the  object  of  th 
him  to  join  in  the  execution  of  the  instrumc 
assent  to  her  disposition  of  the  property;  a 
is  completely  accomplished  when  he  acce] 
and  acts  under  it  as  her  attorney  in  fact,  i 
property.  It  may  be  accepted  as  true  th 
possesses  no  legal  interest  in  his  wife's  sep 
purpose  of  the  statute  in  requiring  him  to  j 
cution  of  instruments  in  writing,  by  which 
property,  was  to  compel  her  to  procure  his 
posed  disposition.  But  the  statute  goes  fu: 
ment  must  present  on  its  face  the  eviden 
He  must  not  only  assent  in  fact,  but  he 
assent  by  his  signature  to  the  instrument 
statute  has  in  effect  prescribed  that  the  on 
tent  to  prove  his  assent  is  his  signature,  ^ 
on  the  face  of  the  instrument.  Evidence 
fident  to  charge  the  husband  in  respect  to 
as  showing  his  assent  to  a  transaction,  won 
missible  when  the  transaction  related  to  ] 
property.  His  receipt  of  the  purchase  mc 
his  wife's  land,  would  be  as  evincive  of  hi 
as  would  his  acts  under  the  power  of  att 
his  assent  to  the  conveyance  of  her  land  < 
by  proving  that  he  received  the  proceeds  < 
is  precisely  the  same  reason  for  insisting  < 
the  husband,  that  there  is  for  requiring  a  c 
the  wife  with  the  provisions  of  the  law 
acknowledgment,  the  reason  being  that  sud 
of  the  law.  The  authorities,  both  in  thi 
holding  the  wife  to  a  strict  compliance  ^ 
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acknowledging   the   execution   of  her  oonyeyances,   are  both 
numerous  and  uniform. 

But  admit  that  the  assent  of  the  huaband^  proTed  in  the 
manner  contended  for  by  the  defendant,  to  a  power  of  attorney 
executed  after  the  passage  of  the  Act  of  1863,  or  the  Act  of 
1862,  (Stats.  1862y  p.  518,)  which  enables  a  married  woman, 
by  joining  with  her  husband,  to  execute  a  power  of  attorney, 
would  be  sufficient  to  uphold  snch  power  of  attorney  and 
render  it  valid  for  any  or  all  purposes;  tlie  difficulty  that  the 
defendant  must  surmount  is,  thai  the  instrument  at  the  time 
of  its  execution,  and  when  it  was  acted  on  by  the  attorney  in 
fact,  was  void,  and  no  act  or  assent  of  tlie  husband  could  give 
it  vitality.  It  was  held  in  Dentzell  v.  Waidie  that  the  Legis- 
lature had  power  to  render  such  an  instrument  valid  and 
binding,  but  none  other  than  the  Legislature  has  competent 
authority  to  infuise  life  into  an  instrument  that  at  its  creation 
was  null  and  void.  The  Legislature,  in  the  exercise  of  its 
authority,  could  at  its  discretion  impart  vitality  to  and  make 
valid  all  powers  of  attorney  of  married  women,  however  exe- 
cuted or  acknowledged,  and  whether  assented  to  or  not  by 
their  respective  husbands  in  a  designated  manner,  or  could 
limit  the  operation  of  the  Act  to  those  of  a  specified  diameter. 
And  accordingly  it  was  enacted  that  a  particular  daas  of 
powers  of  attorney  —  those  that  had  been  executed  by  married 
women  jointly  with  their  respective  husbands,  and  acknowl- 
edged and  certified  in  the  manner  provided  by  law  for  the  ooa- 
veyance  of  their  real  estate  —  should  be  vaUd  and  binding. 
All  except  those  were  left  as  the  Legislature  found  them, 
simply  void.  The  power  of  attorney  in  this  caae  does  not  fall 
within  the  favored  class,  and  is  not  entitled  to  the  benefits  of 
the  curative  legislation.  We  are  not  authorized  to  extend  the 
Act  to  other  cases  than  those  mentioned  in  the  statute,  upon 
the  idea*  that  they  are  equally  entitled  to  protection.  Nor 
would  we  be  justified  in  ext^iding  the  Act  by  construction  to 
any  cases  not  clearly  within  it;  but  it  being  retrospective  in 
terms,  and  being  so  questionable  in  its  policy,  as  every  statute 
must  be  that  makes  a  document  competent  evidence  in  proof 
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of  title,  which  at  the  time  of  its  attempted 
dential  of  nothing  except  a  mistake  of  la^ 
derogation  of  the  general  roles  of  law,  as  it 
tion  of  that  which  was  not  susceptible  of  c( 
parties  because  it  was  void,  it  should  be 
atrued. 

There  is  no  ground  for  saying  that  the  di^ 
f  erredy  though  the  stock  may  not  have  been 
aUuded  to  in  the  transaction  with  the  purchafi 

Judgment  reversed,  with  directions  to  th( 
eet  aside  the  order  of  nonsuit. 

Mr.  Justice  Shaftbb  did  not  participate  in 
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tJNAUTHaNTXCATCD  Statembmtw— AH  onaatheiitlc«ted  doc   i 
be  a  statement  on  motion  for  new  trial,  will  be  stricki 
on  appeal. 

flTATSMiNT  IN  TsANSCBiFT. —  If  a  ftatement  In  the  ttana  * 
cated,  and  the  appellant  afterwarda  brings  np  a  certlfl<  I 
ment,  be  will  not  be  allowed  to  use  the  second  stateme  i 
portions  of  the  first,  as  the  statement  In  the  case. 

TBAKSCBZPT  ON  ApFBAL.— It  is  the  dotj  of  the  appellan 
preme  Conrt  with  a  complete^  clean,  properly  arr 
authenticated  transcript 

Skkjeton  Statbmbntb. —  A  irikeletoB  statement,  containlni 
insert  deed,  etc.]  **  describing  It,  omitting,  without  co 
the  documents  thus  directed  to  be  inserted  in  the  stati 
be  stricken  from  the  transcript  on  appeal. 

XosM. —  The  proper  practice  is  to  engross  the  statement  ' 
■o  much  of  the  deeds  and  other  documentary  eridence  | 
as  is  directed  to  be  inserted,  and  have  the  authentica 
attorneys  indorsed  on  the  engrossed  statement. 

Ipnc.— An  appellant  cannot  leaye  out  of  the  transcript 
statement  as  settled^  unless  on  stipulation  of  the  othei 

Bngbossxno  Statembnt. —  A  statement  ought  always  to 
any  amendments  are  allowed,  or  where  documentary 
to  be  inserted,  especially  when  such  doeoments  coni^ 
flies  or  records  of  the  Court. 

ViLUNO  OUT  Skelbxon  Statembnt. —  Where  document 
ferred  to  in  the  statement  on  motion  for  a  ntir  trfaU» 
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serted,  the  appellant  cannot,  without  the  assent  of  the  other  party,  laaot 
coplea  of  the  same  In  the  transcript  oa  appeal,  unless  the  statement  hu 
been  engrossed  as  settled,  and  afterwards  anthedtlcated,  or  axile«s  iL^  orir 
•  Inals  are  on  the  files  of  the  Court,  or  constitute  a  part  of  Its  records,  so  that 
they  can  be  authenticated  am  a  part  of  such  record  bf  the  csrtEfleate  al  the 
Clerk. 

I>nD8  IN  A  STATmsNTw — It  Is  sddom  necessary  to  Insert  as  cntlr*  doei  Is 
a  statemenL  When  the  deed  is  regular,  and  no  question  is  made  oa  It;  it  is 
snfDcient  to  say  that  a  deed  was  introduced  from  A.  to  B.,  showtnc  tbat  A.*i 
tiUe  had  rested  in  B. 

iMMATEBiAL  SiATTBs  IK  Tbamscbift.— Tte  plaos  to  el»jset  to  iiamterisl 
matter  in  a  statement  is  when  it  is  made  up  and  settled.  If  ImmatcfW 
matter  is  introduced,  and  that  fact  is  made  to  appear  in  the  recor^  the 
party  insisting  on  its  introduetloa  wUl  bs  taxed  with  the  eosta  of  the  taa> 
material  matter. 

Appeal  from  the  District  Courts  Tenth  Judiciil  District 

Yuba  County. 

Action  to  recover  possession  of  a  tract  of  land  in  Golnsa 
County.  Plaintiff  recovered  judgment  in  the  Court  below,  and 
defendants  appealed  from  the  judgment  and  from  an  order 
denying  a  new  triaL 

The  other  foots  are  stated  in  the  opinion  of  the  Court. 

C.  D,  Semple,  and  Bowie  &  CaUin,  for  Appellaata. 
George  Cadwalader,  for  Bespondenti 

•  By  the  Court,  Sawybe,  J.:    . 

When  this  case  was  finally  disposed  of,  we  had  no  time  to 
reduce  the  grounds  of  the  decision  to  writing.  We  think, 
however,  they  should  be  stated,  in  order  that  there  may  be  no 
occasion  for  like  action  upon  a  similar  record  in  futore. 

At  the  October  term  the  appeal  from  the  judgment  was 
dismissed,  on  the  ground  that  it  was  not  taken  in  time.  The 
appeal  from  the  order  denying  a  new  trial  only  remained. 
As  to  this  appeal,  the  respondent  moved  to  strike  out  all  of 
appellant's  proceedings  on  motion  for  new  trial,  on  tke  ground 
that  it  did  not  appear  that  any  statement  had  ever  been  made 
or  filed  within  the  time  allowed  by  law,  or  at  any  time;  or 
that  any  motion  for  new  trial  had  ever  been  filed;  or  that  the 
document    called  a  statement  in  the  record  had  av«r  been 
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agreed  to  by  the  parties,  or  settled  by  1 
manifest  from  an  inspection  of  the  tran 
objections  were  well  founded,  and  that  t^ 
here  npon  which  the  appellant  was  entitl 
appeared  to  be  simply  a  certified  copy  of 
unauthenticated  document  on  file  in  the 
appellant  chose  to  bring  up.  The  appel 
showing  that  proceedings  had  been  regulfi 
a  new  trial,  and  that  a  statement  on  motic 
been  prepared,  duly  settled,  certified  by  t 
applied  for  an  order  under  Bule  XII,  rec 
the  District  Court  to  certify  to  this  Cou 
the  authentication  of  the  statement  upon  i 
as  might  be  of  record  in  the  case,  and  espc 
of  the  District  Judge  that  he  had  settle 
statement,  or  any  other  paper  on  record  * 
statement  on  appeal.''  After  a  strenuou 
respondent,  on  the  ground  that  there  was 
tion  of  the  record,  but  that  appellant  hi 
bring  up  any  recoid  upon  which  he  was  < 
the  order  was  granted  and  the  cause  coni 
The  Clerk,  following  the  requirements  o:l 
only  the  evidence  of  the  service  of  notice 
trial,  the  filing  of  statement  and  the  ai 
statement  by  the  District  Judge,  which 
the  following  words:  '^Indorsements  o 
foregoing  statement  has  been  allowed  by 
May  26,  1866.  L  S.  Belcher,  District  J 
26,  1866/"  The  Clerk  certifies  "that 
going  is  a  full,  true  and  correct  copy  of  tl 
of  the  District  Judge  allowing  the  state 
new  trial  ♦  •  *  as  the  same  now  re 
on  file  in  the  office  of  said  Court"  1 
allowance  by  the  Judge  was' thus  oertifie 
inference  would  perhaps  be — if  we  we 
upon  inferences  of  the  kind — that  it  \ 
document  before  contained  in  the  transcr 
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a  Statement  The  fact^  however,  did  not  appear  otlierwise 
than  inferentiallj.  To  rebut  this  presumption,  after  the 
return  to  the  certiorari  had  been  filed  in  this  Court,  the 
respondent  presented  an  affidavit  of  the  Deputy  Clerk  of  the 
District  Court,  showing  that  the  certificate  of  the  Judge  certi- 
fied up  was  indorsed  upon  9l  statement  on  file  in  his  office, 
but  that  said  statement  upon  which  said  certificate  was 
indorsed,  was  not  the  statement  contained  in  the  transcript 
filed  in  this  Court,  and  upon  said  affidavit  procured  a  second 
certiorari  to  the  Clerk  of  the  District  Court,  in  answer  to 
which  the  Clerk  made  the  following  return: 

^'  There  is  on  file  in  my  office  a  settled  statement  on  motion 
for  new  trial  in  said  cause,  marked  'Filed  May  26,  1866. 
D.  E.  Arnold,  Clerk;  by  T.  H.  Keman,  Deputy,'  and  indorsed 
thereon  the  following  certificate:  'The  foregoing  statement 
has  been  allowed  by  me  and  is  correct  May  26,  1866.  L  S. 
Belcher,  District  Judge.'  I  further  oerti^  that  said  state- 
ment on  motion  for  a  new  trial  containing  the  above  certifi- 
«ate  and  filing  mark,  is  a  different  one  from  that  set  out  in  the 
transcript  on  appeal  in  this  causet,  and  that  the  oertifieate 
above  set  forth  applies  to  the  statement  on  file  in  my  office, 
and  not  to  the  paper  set  forth  in  the  transGript  called  a  state- 
ment on  appeal  or  motion  for  a  new  triaL" 

Upon  the  record,  as  thus  presented,  the  respondent  at  the 
present  time  renewed  his  motion  to  strike  outy  on  the  grounds 
before  stated,  and  the  furtlier  ground,  that  it  now  affirmatively 
appeared,  that  the  matter  sought  to  be  struck  out  is  not  a 
transcript  of  the  record  of  the  proceedings  on  the  motion  for 
new  trial;   and  the  motion  was  granted. 

Subsequently,  the  appellant  presented  another  transcript, 
certified  by  the  Cleric,  containing  a  statem^it  on  moticm  for 
new  trial,  with  the  cCTtificate  of  allowance  by  the  Judge, 
before  certified  up,  indorsed  thereon,  which  statement  he  o^- 
fies  to  be  "a  fuU,  true,  perfect  and  complete  copy,  in  the 
exact  words  of  the  original  now  on  file"  in  his  offioe.  This 
statement^  however,  is  but  a  skeleton  statement.     It  stateB, 
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for  example^  that  certain  patents^  deeds,  etc.,  were  introduced 
in  evidence,  and  then  says,  "  (here  insert  patent)/'  "  (here 
insert  deed),"  "  (here  insert  all  of  deed  except  acknowledg- 
ment)," "  (here  insert  descriptive  part  of  deed  and  condi- 
tions)," etc.,  but  the  transcript  does  not  contain  the  deeds, 
patents,  descriptive  portions,  etc  They  were  doubtless  re- 
garded as  material  by  one  of  the  parties  at  least,  or  they  would 
not  have  been  required  to  be  put  in  the  statement,  or  allowed 
to  go  in  by  the  Judge,  if  objected  to.  The  first  transcript 
filed  contains  what  purports  to  be  some  of  these  descriptive 
parts,  but  not  all  of  them,  and  some  entire  deeds  and  two 
patents,  directed  to  be  inserted,  are  entirely  omitted.  In  the 
certificate  to  the  last  transcript,  the  Olerk  certifies,  that  "  the 
copies  of  the  descriptive  portions  of  the  several  deeds  and 
documents  set  forth  in  the  printed  transcript"  first  filed  "have 
by  [him]  me  been  compared  with  duly  certified  copies  of  the 
same,  and  are  correct  copies  of  snch  copies,"  with  certain 
specified  exceptions,  in  which  excepted  cases  he  states  that  the 
copies  are  not  now  in  his  possession.  He  also  certifies  that 
the  copy  of  the  "  Jimeno  survey  decree,"  as  it  appears  in  said 
first  transcript,  "  is  a  true  copy  of  an  uncertified  copy  of  decree 
furnished  by  appellant/* 

On  the  presentation  of  the  last  transcript  and  said  certifi- 
cate, appellant  asks  leave  to  file  the  same,  and  moves  the 
Court  to  vacate  the  order  striking  out  portions  of  the  first 
transcript  filed,  with  a  view  of  using  portions  of  the  same,  in 
connection  with  the  last  transcript,  and  the  certificate  thereto 
appended,  as  the  transcript  in  the  case. 

If  sufficient  could  be  gathered  by  combining  portions  taken 
here  and  there  from  the  first  transcript  with  the  last,  such  a 
practice  would  be  inadmissible.  It  would  impose  npon  the 
Court  the  labor  of  carefully  comparing  the  two  documents, 
and  selecting  out  fragments  here  and  there  in  one,  and  insert- 
ing them  in  their  proper  places  in  another,  while  it  is  the  duty 
of  the  appellant  himself  to  furnish  the  Court  with  a  complete, 
clean,  properly  arranged,  and  properly  anthenticated  tran- 
script   {People  V.  Edwards,  9  CaL  286 ;  Marlow  v.  Marehf  9 
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Cal.  259 ;  Skilltrum  y.  Biley,  10  OaL  300.)  But  an  ezamina- 
tion  of  the  two  transcripts  shows,  that  a  complete  transcript 
cannot  be  constructed  oiit  of  the  two  combined.  Tlie  state- 
ment certified  in  the  last  transcript  ^^  in  the  exact  words  of  the 
original"  is  a  mere  skeleton  statement  with  all  the  docnments 
and  descriptive  parts  of  documents,  constituting  the  evidence 
which  the  statement  itself  requires  to  be  inserted,  left  oat 
And  it  does  not  appear  that  the  documents  themselves  are  on 
the  files  of  the  Court,  or  that  they  constitute  any  part  of  the 
records  of  the  Court  below.  It  is  highly  probable  that  they 
are  not,  for  they  consist  of  deeds  and  other  muniments  of  tide 
belonging  to  private  parties,  which  ought  not  to  be,  and  are 
not  usually  filed.  It  appears  affirmatively  by  the  oertifieato 
of  the  Clerk  that  some  of  them  are  not  in  his  possession.  To 
this  extent  there  is  nothing  among  his  records  by  which  he  is 
enabled  to  supply  the  defect.  One  patent  required  to  be 
inserted,  and  therefore  constituting  a  part  of  the  statement, 
we  may  assume  was  omitted  by  stipulation,  and,  therefore, 
properly  omitted;  but  another  patent,  one  deed  at  least,  and 
portions  of  others,  are  not  to  be  found  in  either  transcript,  and 
it  is  not  pretended  that  they  were  omitted  by  agreement. 
Son\p  of  these  are  claimed  by  respondent  to  be  material  to  his 
case.  The  whole  case,  then,  is  not  yet  here.  Ev^i  the 
descriptive  portions  of  documents  contained  in  the  first  tran- 
script sought  to  be  reintroduced  on  the  last  certificate,  are  not 
certified  to  be  copies  of  anything  now  on  file,  or  of  record  in 
the  Clerk's  office.  The  Clerk  certifies  that  those  "descriptive 
portions"  have  by  him  "been  compared  with  duly  certified 
copies  of  the  same  [of  the  deeds  and  other  documents]  and  are 
correct  copies  of  such  copies,  except,"  etc.  Where  did  he 
obtain  these  certified  "  copies  "  for  the  purpose  of  the  com- 
parison? Probably  they  were  furnished  by  the  appellant. 
They  certainly  do  not  appear  to  be  the  identical  instnmients 
actually  introduced  in  evidence,  or  to  be  a  portion  of  the  files 
or  records  of  the  Court  It  is  quite  apparent  that  there  are 
no  materials  in  the  record  of  the  Court  below  from  which  the 
statement  on  motion  for  new  trial,   as  it  was  settled  and 
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hearing  in  the  Court  below."  It  w»s  appeUani*s  duty  to  fur- 
nish a  copy  of  the  whole  statement.  He  was  not  authorized  to 
leave  out  any  portion  unless  upon  stipulation  of  the  other 
party.  He  is  not  authorized  to  assume  that  any  part  is  imma- 
terial and  omit  it.  It  is  seldom  necessary  to  insert  an  entire 
deed  in  a  statement  When  a  conveyance  ia  r^ular  and  no 
question  is  made  on  it,  it  is  sufficient  to  say  in  the  statement 
Uiat  a  deed  of  such  a  date  conveying  the  land  from  A.  to  B. 
was  introduced^  or  that  conveyances  were  introduced  showing 
that  the  title  of  A.  had  become  vested  in  B.  But  if,  instead 
of  a  brief  statement  of  the  contents^  conveyances  in  whole  or 
in  part  are  made  a  part  of  the  statement,  they  become  to  lliat 
extent  a  part  of  the  record,  and  cannot  be  omitted  in  the  tran- 
script on  appeal  unless  by  consent  of  parties.  The  place  to 
object  to  the  introduction  of  immaterial  matter  is  when  die 
statement  is  made  up  and  settled.  If  matter  clearly  immate- 
rial is  introduced  into  the  statement  against  the  objection  and 
exception  of  one  of  the  parties,  and  the  fact  is  made  to  appear 
in  th6  record,  the  party  insisting  upon  its  introduction  will  be 
taxed  with  the  cost«  of  the  immaterial  matter,  irrespective  of 
his  success  on  the  appeal.  But  if  introduced  and  allowed  in 
the  settled  statement,  the  whole  statement  must  be  brou^t 
up,  unless  omitt^  by  stipulation  of  the  parties.  We  cannot 
presume  that  a  part  of  a  statement  contains  all  that  is  relevant 
to  the  points  that  may  be  made.  At  all  events  the  respondent 
cannot  be  compelled  to  have  his  case  heard  on  a  partial  tran- 
script We  review  the  action  of  the  Court  below,  and  in 
denying  the  new  trial  the  District  Court  acted  upon  the  entire 
statement  as  settled,  and  not  merely  upon  that  portion  con- 
tained in  the  transcript 

Some  portions  of  the  record  may  be  accidentally  omitted, 
or  some  error  made  and  not  discovered  till  after  the  transcript 
is  filed.  Such  accidental  omissions  may  be  corrected  on  sng- 
gestion  of  diminution  of  the  record,  in  pursuance  of  Bule  XH. 
But  when  a  diminution  of  the  record  has  been  suggested,  and 
an  order  directing  the  Clerk  to  certify  up  the  part  desired,  ii 
M  still  the  duty  of  the  appellant  io  Hee  the  order  eamplied  wUk 
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Until  he  does  so,  he  has  not  furnished  the  Co\ 
script  which  the  law  coniemplaies  and  require 
In  this  case  neither  the  firsts  nor  the  secon 
the  two  combined,  contain  copies  of  all  the 
the  hearing  in  the  Court  below  other  than  tl 
by  consent.  The  whole  record  to  which  t 
entitled  is  not  yet  here,  and  it  is  evident  that 
Court  below  is  itself  defectiya  The  statem 
the  Court  never  was  eDgroased,  and  the  ma 
tip  the  skeleton  statement  are  not  among  th 
of  the  Court  The  difficulty  is  not,  as  seei 
counsel  to  be  supposed,  that  a  part  of  the  ev 
on  the  trial  is  omitted,  biti  thai  a  part  of  th 
which  the  Court  acted  in  denying  a  new  tru 
the  District  Court  must  be  deemed  to  have  act 
ment  as  though  it  contained  all  that  was  dire< 
in  it  as  settled.  This  is  not  a  mere  technics 
substantial  one,  which  we  are  not  authorized 
sides,  the  appellant  has  had  ample  time  to  f 
required  by  the  statute  if  it  was  possible  t 
respondent  has  lost  one  if  not  two  terms  of  Cc 
of  the  appellant  to  furnish  the  papers  which 
him  to  furnish  In  the  first  instance.    . 

The  motion  of  appellant  was  therefore  pro 
there  being  nothing  left  in  the  record  discloi 
lied  on,  the  order  denying  a  new  trial  was  p 

Eehearing  denied. 

Neither  Mr.  Chief  Justice  Oubbet,  nor  Vb 
BON,  expressed  any  opiniom 


666  Ti^YLOK  i;.  Fai^meb.  [SapLCi. 

Opinion  of  Sawyer.  J^  dissenting. 


TAYLOR  17.  PALMER. 

(Non. —  The  case  of  Taylor  t.  Palmer,  anU,  240,  had  bsen  pttetcd  beforv  fUi 
opinion  waa  fllsd*  The  opinion  should  rcgolarly  hare  appeared  at  pace  2ST 
of  this  volume,  as  a  sabatitats  for  ths  opinion  «f  Mr.  Jnatlca  Aawns  Chet 
printed. —  Rbpobtkb.] 

Sawt£b,  J.,  disseiiting: 

Wlien  this  case  was  decided  I  indicated  a  parpoee^  aa  mod 
aB  the  other  business  of  the  Court  would  pennit,  to  express 
my  views  more  fully  upon  the  question  of  the  power  of  the 
Legislature,  under  the  Constitution,  to  make  an  assessment  for 
street  improvements  assessed  upon  the  basis  of  benefits  to  the 
property  affected,  a  personal  charge  upon  the  owner,  and  to 
authorize  its  collection  by  suit  and  personal  judgment,  as  well 
as  by  sale  of  the  land  benefited.  I  then  stated  my  oondusion, 
that  there  was  no  constitutional  objection  to  the  power,  and 
that  the  personal* remedy  for  collecting  a  tax,  duly  apportioned 
upon  the  basis  of  the  property  benefited,  did  not,  in  effect, 
make  the  assessment  a  tax  upon  the  entire  estate  of  the  owner, 
instead  of  a  tax  upon  the  particular  property  benefited — did 
not  convert  a  local  assessment  into  general  taxation. 

Soon  after  the  decision  of  this  case  was  announced,  the 
question  was  again  in  another  form  substantially  presentwl,  in 
the  North  Beach  and  Mission  Railroad  Company's  appeal  in 
the  matter  of  widening  Kearny  street,  just  decided ;  and,  after 
a  further,  and  reasonably  thorough  examination  of  the  quee- 
tion,  I  am  confirmed  in  the  conclusion  before  attained,  and 
shall  now  proceed  to  state  the  ground  upon  whidi  it  rest& 

It  has  been  repeatedly  held,  that  the  power  of  the  Legis- 
lature does  not  depend  upon  a  constitutional  grant,  but,  on  the 
contrary,  exists  independent  of  any  authority  expressly  con- 
ferred by  the  Constitution ;  that  a  State  Legislature  is  <mdowed 
with  all  power  appropriate  to  such  bodies,  except  so  far  as  it 
is  limited  by  the  express^  inhibitory  provisions  of  the  Oonstita- 
tion.  In  view  of  tliis  principle,  the  Legislature  of  California, 
except  so  far  as  limited  by  express  constitutional  pioyision,  is 
as  amply  endowed  with  all  po\ve]*s  over  the  subject  of  taxa- 
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tion  in  whatever  form,  or  for  whatever  purpose  exercised,  as 
the  Parliament  of  Great  Britain,  or  any  other  legislative  body. 
In  Emery  v.  San  Francisco  Oas  Company,  28  CaL  846,  and 
several  sub^nent  cases,  we  held  the  levy  and  collection  of 
assessments  of  the  kind  in  question  in  this  case  to  be  an  exer- 
cise of  the  sovereign  power  of  taxation.  We  found  a  limitation 
upon  the  power  of  the  Legislature  over  the  subject  of  taxation 
in  Article  XI,  section  thirteen  of  the  Constitution,  in  the  fol- 
lowing  words :  *^  Taxation  shall  be  equal  and  uniform  through- 
out the  State.  All  property  in  this  State  shall  be  taxed  in  pro- 
portion to  its  value,  to  be  ascertained  as  directed  by  law.''  We 
held  that  the  words,  "taxation,"  and  "taxed,"  had  acquired 
in  the  legal  language  of  the  country,  when  employed  with  ref- 
erence to  a  particular  subject  matter  in  statutes,  Constitutions 
and  judicial  proceedings,  a  restricted  and  technical  sense;  that 
they  were  used  in  this  provision  of  our  Constitution  in  such 
limited  sense,  and  related  only  to  such  general  taxes  upon  all 
property  as  are  levied  to  defray  the  ordinary  expenses  of  the 
State,  county,  town  and  municipal  Governments,  but  did  nol 
include  assessments  of  the  kind  now  in  question,  levied  to  pay 
for  improvements  of  streets  upon  the  districts  deemed  specially 
benefited  by  the  improvement;  and  that  there  is  no  limitation  in 
the  Constitution  with  reference  to  the  latter  class  of  special 
taxes  as  to  the  principle  upon  which  they  are  to  be  apportioned. 
The  only  question  in  that  case  with  reference  to  this  subject 
was,  are  assessments  of  the  kind  in  question  levied  under  the 
taxing  power  ?  If  so,  in  what  sense  were  the  words  "  taxation  " 
and  "  taxed  "  used  in  the  clause  cited  t  Did  the;^  include  such 
assessments!  And  if  not,  is  there  any  express  restriction 
upon  the  power  of  the  Legislature  to  determine  the  principle 
upon  which  the  latter  should  be  apportioned  ?  The  first  ques- 
tion was  determined  in  the  affirmative,  and  the  last  two  in  the 
negative. 

Both  general  taxation  for  the  ordinary  expenses  of  the  Gov- 
ernment, State  or  municipal,  upon  a  property  basis,  and  as- 
sessments upon  the  basis  of  the  property  specially  benefited,  to 
pay  the  expenses  of  local  improvements^  are  in  all  their 
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tial  qualities  taxes,  and  levied  and  collected  nnder  the  taxing 
power,  and  we  so  held  in  that  case.  They  may,  or  may  not, 
be  apportioned  upon  a  difFerent  principle;  that  is  to  say,  the 
amount  to  be  paid  by  each  owner  of  prc^rty  may  be  ascer- 
tained by  a  difFerent  rule,  but,  when  ascertained,  it  is  essen- 
tially a  tax  —  a  contribution  of  each  man's  share  of  a  public 
charge  levied  and  to  be  collected  by  virtue  of  the  sovereign 
power  of  taxation  —  and  a  tax  due  from  the  owner  of  the  prop- 
erty, not  from  the  property  as  such.  There  can,  in  the  nature 
of  things,  be  no  such  thing  as  property  in  the  sense  of  the 
exclusive  right  to  enjoy  a  thing,  and  subject  to  taxation,  with- 
out an  owner.  The  terms  owner  and  property  are  correlative. 
The  existence  of  one  necessarily  implies  the  existence  of  the 
other.  When  the  amount  of  a  tax  which  ought  to  be  paid  in 
respect  of  any  given  piece  of  property  is  ascertained,  it  cannot 
be  collected  without  taking  from  the  owner  a  jKirtion  of  his 
property  equal  in  value  to  the  amount  of  the  tax,  and  whether 
the  property  which  constitutes  the  basis  of  the  tax  is  taken, 
or  some  other,  the  result  to  the  owner  is  the  same. —  that 
amount  of  property  is  taken  from  him  in  payment,  and  the  tax 
falls  on  him.  The  thing  taken  is  in  no  way  affected  —  is 
neither  better  nor  worse  in  consequence  of  the  taking;  but  the 
owner  is  affected :  he  is  so  much  poorer.  The  tax,  no  matter 
of  what  kind,  when  assessed,  is  the  proper  share  of  a  public 
burden  or  charge  of  the  party  who  owns  the  property,  in 
respect  of  which  the  tax  or  assessment  is  levied.  It  is  due 
from  him  to  the  public —  and  in  that  sense  is  a  debt  This  is 
conceded  to  be  so  in  general  taxation.  Wherein  does  the  dif- 
ference between  general  and  special  taxation,  in  this  particular, 
consist  t  In  the  cSase  of  g^eral  taxation,  the  owner  is  sup- 
posed to  be  benefited  by  the  security  and  protection  he  receives 
from  the  Qovemment  to  his  person  and  property,  by  means  of 
which  the  latter,  at  least,  is  enhanced  in  value,  because  his 
enjoyment  of  it  is  assured.  In  special  local  taxation,  or  assess- 
ments of  the  kind  in  question,  the  ben^ts  also  reaDy  accrue 
to  the  owner.  As  a  matter  of  convenience,  and  in  a  general 
gj^Qtse,  we  speak  of  the  lands  benefited.    But,  strictly  speak- 
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any  relation  to  the  question  in  hand,  is  section  thirty-seven  of 
Article  IV:  "It  shall  be  the  dnty  of  the  L^slature  to  pro- 
vide for  the  organisation  of  cities  and  incorporated  villages, 
and  to  restrict  their  power  of  taxation,  assessment,  borrowing 
money,  contracting  debts,  and  loaning  their  credit,  so  as  to 
prevent  abuses  in  assessments,  and  in  contracting  debts  bj 
such  municipal  corporations."  This  section  does  not  purport, 
in  terms,  to  limit  the  power  of  the  Legislature  over  the  sub- 
ject at  all,  either  over  the  principle  of  apportionmCTit,  or  the 
means  of  enforcing  payment  It  simply  makes  it  the  duty  of 
the  Legislature  to  restrict  the  power  of  taxation,  assessment, 
etc.,  of  cities  and  villages,  but  leaves  the  measure  of  the 
restriction  to  the  discretion  of  the  Legislature.  It  even  as- 
sumes that,  but  for  such  restriction,  the  powers  of  those  sub- 
ordinate divisions  of  the  State  would  also  be  unlimited.  There 
is  then  no  limitation  whatever  in  the  Const itiUion  affecting  the 
question,  unless  the  term  ^'assessments'*  used  in  this  section, 
and  recognized  as  a  legitimate  mode  of  exercising  power,  ex  vi 
termini,  necessarily  imports,  that,  after  having  been  properly 
apportioned,  the  payment  of  the  am^u/nt  assessed  shaU  be  en- 
forced in  a  particular  manner,  and  no  other;  and  that  suck 
mode,  when  the  tax  is  not  voluntarily  paid,  is  by  a  lien  upon, 
and  saie  of,  the  identical  piece  of  property  in  respect  of  which 
{he  benefits  accrued  and  the  assessment  was  made. 

Does  the  term  ^'assessments,"  ex  vi  termini,  necessarily 
import  anything  of  the  kind  ?  The  determination  of  this  point 
solves  the  question,  and  to  determine  it,  we  need  only  look  to 
the  definition  of  the  term  as  indicated  by  the  practice  disclosed 
in  the  statutes  and  judicial  decisions  of  those  States  whence  it 
was  derived  by  us;  for,  w^hen  we  adopted  the  word,  we 
adopted  the  settled  construction  put  upon  it  —  the  signification 
which  it  was  understood  to  express.  As  we  stated  in  Emery 
▼.  Saai  Francisco  Gas  Company,  the  provisions  of  our  Constitu- 
tion upon  the  subject  were  taken  from  the  Constitution  of  New 
York,  and  the  term  "assessments"  had  been  in  use  in  that 
and  the  older  States  from  the  time  of  their  organization,  and 
had  a  well  understood  practical  signification.     It  must  havL> 
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been  adopted  in  full  view  of  the  pnctioe  nnder  it,  as  well  with 
respect  to  the  f  onn  of  assessment  and  the  pow^s  exercised  in 
enfofdng  payment  of  this  species  of  taxes,  as  to  the  principle 
of  apportionment  We  have  seen  that  there  is  nothing  in  oar 
Constitntion  in  express  terms  or  in  the  nature  of  things,  that 
limits  the  remedy  to  the  specific  property  benefited.  Is  there 
anything  in  legal  adjudication,  or  the  practice  of  the  States^ 
from  which  we  derive  the  system  to  indicate  such  a  limitation, 
or  to  indicate  that  the  term  assessment,  as  understood  in  those 
States  whence  it  originated,  ex  vi  termini,  imports  snc^  limita- 
tion? If  so,  after  a  tolerably  thorou^  search,  I  have  been 
unable  to  find  it  On  the  contrary,  I  find  dbundani  etndence 
{hat  from  time  immomorial  the  practice  has  been  (he  other  way. 
TJntfl  recent  modifications  in  some  few  instances,  the  statutes 
have  required  the  assessments  to  be  made  as  in  our  statute, 
relating  to  opening,  extending  and  widening  streets,  (Laws 
1863-^,  p.  347,)  under  consideration  in  North  Beadi  and  Mis- 
sion Railroad  Company's  appeal  before  referred  to,  upon  the 
owners  of  houses  and  lands  benefited.  In  fact,  these  terms  in 
said  Act  are  copied  from  such  statutes.  They,  then,  sometimes 
authorized  and  required  the  assessment  to  be  ooDeeled  by  dis* 
tress  of  the  goods  and  chattels  of  the  owner,  under  a  warrant 
issued  for  the  purpose,  and  if  sufficient  goods  and  Aattels  could 
not  be  founds  then  by  sale  of  ^i^  premises  —  scaaetimes  for  a 
term  of  years,  sometimes  the  fee.  Sometimes  it  was  collected 
through  an  action  of  debt  or  assumpat,  or  action  on  the  ca9e,and 
ezecuiion  issued  thereon  as  in  other  personal  actions.  But  gene- 
rally— ^it  may  be  said  almost,  if  not  quite,  universally — the  land 
was  not  to  be  sold  tiU  the  personal  estate  was  exhausted,sBd  for 
the  same  reason,  doubtless,  that,  generally,  in  all  the  States, 
executions  on  judgments  are  required  to  be  satisfied  out  of  the 
personality,  if  sufficient  can  be  foimd.  Sometimes  a  lien  was 
given  upon  the  land  in  respect  of  which  the  benefits  were 
received,  and  the  assessment  levied.  Sometimes  there  was  no 
lien  at  all  upon  the  land.  These  were  the  usual  modes  of  enforc- 
ing collection  in  those  States  from  which  we  derived  the  term  and 
ihe  system,  as  I  shall  now  proceed  to  show  by  the  authorities. 
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In  New  York  City  all  of  these  modes  have  been  in  use  at 
different  times,  or  as  cumulative  remedies  at  the  same  time, 
and  with  reference  to  different  improvements,  since,  at  least, 
as  early  as  1787.  There  were  various  statutes  upon  the  sub- 
ject relating  to  that  city,  from  1787  to  1813,  at  which  time 
they  were  all  collated  into  one  Act  entitled,  "  An  Act  to 
reduce  the  several  laws  relating  particularly  to  the  City  of 
New  York  into  one  Act,"  and  the  principles  of  the  former 
Acts  re-enacted.  From  1813  to  the  present  time,  as  I  under- 
stand it,  that  Act,  as  amended  from  time  to  time,  and  some 
special  Acts  containing  the  same  principles  and  provisions 
with  reference  to  the  collection  of  assessments  for  street  and 
other  improvements,  have  been  in  force.  These  several  laws 
and  their  history  are  fully  stated  in  the  several  opinions  in 
Mayor  of  New  York  v.  Colgate,  12  N.  Y.,  (2  Ker.)  141.  An 
assessment  had  been  levied  to  straighten  and  widen  John 
street,  a  sale  of  die  premises  in  respect  to  which  the  assess- 
ment was  made  had,  which  proved  to  be  void  in  conaequenoe 
of  some  defect  in  the  proceedings.  An  action  in  the  nature  of 
an  action  to  foreclose  a  mortgage  was  then  brought,  in  pursu- 
ance of  section  two  hundred  twenty-three  of  said  Act  of  1813, 
which  provides  ''that  said  sums  so  to  be  expended  on  behalf 
of  the  proprietor,  and  every  sum  which  hath  heretofore  been 
assessed  among  the  owners  or  occupants  of  any  houses  and  lots 
in  the  said  city,  by  virtue  of  the  Act  entitled  *An  Act  for 
regulating  the  buildings,  streets,  wharves  and  slips  in  the  City 
of  New  York,'  passed  April  16th,  1787,  or  by  virtue  of  an  Act 
of  the  same  title,  passed  the  3d  day  of  April,  1801,  and  not 
repealed,  or  shall  hereafter  be  assessed  by  virtue  of  this  Act, 
shall  be  a  lien  or  chai^  upon  the  houses  and  lots  in  respect 
to  which  such  assessments  have  been  made^  and  shall  be  enti- 
tled to  a  preference  before  all  other  incumbrances  upon  the 
same,  and  may  he  stied  for  and  recovered  with  costs,  in  like  man- 
ner as  if  the  said  houses  and  lots  were  mortgaged  to  the  Mayor. 
Aldermen  and  commonalty  for  the  payment  thereof/*  (Ih 
150-1.)  Judgment  was  rendered  for  two  hundred  sixty-five 
dollars,  with  interest  and  costs.     It  was  also  adjudged  that 
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the  same  was  a  lien  upon  the  premises;  that  in  default  of  pay* 
ment  they  be  sold  and  the  proceeds  applied  in  satiafactioii) 
and  ''  that  the  plaintiffs  have  execution  against  the  defendanU 
for  any  deficiency  which  might  exiri/^  (lb.  142.)  This  judg- 
ment was  a£Srmed  at  general  term  of  the  Superior  Oourt^  and 
again  by  the  Court  of  Appeals. 

By  the  Acts  of  1787,  and  1801  also,  street  assessments 
'^  might  be  sued  for  and  recovered  in  like  msnner  as  if  the 
houses  and  lots  assessed  were  mortgaged  for  the  payment'' 
(lb.  143.)  The  remedies  given  by  the  Act  of  1818  for  the 
collection  of  the  aJBsessments  for  '^paving  and  regulating  and 
the  opening  of  streets''  by  those  sections  found  under  those 
captions  respectively  are:  ''First — That  the  assessment  is 
declared  to  be  a  lien  upon  the  lots  benefited.  Second— It 
may  be  enforced  by  distress  and  sale  of  the  goods  of  the  owners 
and  occupants  who  are  made  liable  for  its  payment;  and  in  case 
of  opening  streets,  tm  action  of  debt  or  assumpsit  could  be  maint 
tained  for  its  recovery.  (Sees.  175,  186.)"  (lb.  143,  149, 
152.)  The  assessments  for  paving  streets  under  the  Acts  in 
force  prior  to  1813,  ''  are  to  be  made  among  the  owners  or 
occupants  of  all  the  houses  and  lots  intended  to  be  benefited 
thereby."  (153.)  The  case  of  Oilbert  ▼.  Hwvemeyer,  2  Sand. 
608,  was  an  action  to  recover  damages  for  seizing  ''merchan- 
dise of  the  plaintiffs "  under  a  warrant  authorizing  the  collec- 
tion of  an  assessment  for  widening  William  street  by  distress 
and  sale  of  the  goods  and  chattels  so  assessed*  The  assess- 
ment for  benefits  under  section  <me  hundred  seventy-eight 
of  the  Act  was  authorized  to  be  made  upon  "the  owner 
or  owners,  lessee  or  lessees,  parties  and  persons  respeo-. 
tively,  who  may  be  interested  in  or  entitled  unto  the  lands." 
(lb.  509.)  The  Court  say:  "The  assessment  was,  there- 
fore, valid,  and  on  being  confirmed  became  a  lien  upon 
the  lot  assessed;  and  the  owner  and  occupant^  and  each  of 
them,  by  section  one  hundred  eighty-six,  became  Uable  U 
pay  the  same.     If  it  were  not  paid  on  demand,  the  corporation 

could  collect  it  by  a  warrant  againet  the  goods  of  the  owner  or 
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occupant.**  (lb.  610;  see  also  Wetmorc  v.  Campbell,  lb.  341, 
S44y  34:6,  354,  for  piovisions  of  statute  relating  to  Kew 
York  City  and  practio©  under  them.)  Manice  v.  Mayor 
of  New  York,  8  N.  T.  120,  was  also  an  action  against 
defendants  for  a  levy  upon  goods  of  plaintiff  to  pay  an  assess- 
ment for  improving  streets  and  avaines  in  Kew  York  under 
the  Act  authorizing  collection  by  distress.  (120,  124,  132.) 
It  was  held  that  the  City  of  New  York  has  power  to  regulate 
streets  at  its  own  expense,  and  when  the  work  b  completed 
cause  the  same  to  be  estimated^  assessed  and  collected  of  the 
persons  benefited  thereby. 

In  People  v.  Nearing,  27  N.  Y.  308-9,  it  was  held  that  it 
was  perfectly  competent  for  the  Legislature  to  authorize  the 
drainage  of  swamp  lands  and  assess  the  expenses  upon  '^the 
owners  of  the  land  benefited  thereby."  Under  the  Act  of 
1827  incorporating  the  village  of  Williamsburg,  the  compen- 
sation for  lands  taken  for  a  street  were  to  be  '^  assessed  among 
the  owners  and  occupants  of  the  several  houses  and  lots 
intenided  to  be  benefited,"  and  the  other  expenses  assessed 
'^  among  the  owners  or  occupants  of  all  the  houses  and  lots 
to  be  benefited  thereby."  (Sharp  v.  Johnson,  4  Hill,  101.) 
''The  Trustees  are  not  authorized  to  sell  any  land  until  the 
Collector  has  made  affidavit  that  the  owner  cannot  be  found, 
or  if  found,  that  he  has  not  su^cient  personal  estate  in  ike  vil- 
lage to  pay  the  tax/'  (Sec  26,  lb.  103.)  Under  the  Act  of 
1824,  incorporating  the  City  of  Brooklyn,  the  Trustees  were 
authorized  to  improve  streets  and  cause  the  expenses  "  to  be 
assessed  among  the  owners  and  occupants  of  the  houses  and 
lots  intended  to  be  benefited  thereby,  and  the  Trustees  were 
authorized  by  warrant  unxler  their  hands  and  seals  to  levy  Oie 
assessment  by  distress  and  sale  of  the  goods  and  chattels  of  the 
owner  or  occupami  who  should  make  default  in  payment.'* 
(Sec.  3.)  By  the  eighth  section  they  were  authorized  to 
divide  the  village  into  well  and  pump  districts,  and  prov-ide 
wells  and  pumps,  and  assess  and  collect  the  expenses  in  the 
same  manner  as  provided  in  section  three  for  street  assess- 
ments— that  is^  upon  the  owners  of  land  according  to  the 
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benefits  received*  "  Thus  far,"  says  Mr,  Justice  Bronson,  '*  it 
is  quite  clear  that  there  is  no  power  to  sell  lands  for  making 
wells  and  pumps.  The  assessments  are  to  be  collected  by  die- 
tress  and  sale  of  the  goods  and  chattels  of  the  persons  assessed/* 
(Sharp  V.  Spier,  4  Hill,  81,  82.)  Again :  "  On  looking  at  the 
eighth  section,  which  authorizes  an  assessment  for  wells  and 
pumps,  in  connection  with  the  third  section,  to  which  the 
eighth  refers,  it  will  be  seen  that  the  assessment  is  not  upon 
the  lands  but  upon  the  ^owners  or  occupants  of  the  houses 
and  lots  intended  to  be  benefited  thereby,'  and  the  money  is 
to  be  levied  'by  distress  and  sale  of  the  goods  and  chattels  of 
suck  owner  or  occupant/  This  language  does  not  go  beyond 
the  creation  of  a  debt  or  duty  upon  the  owner  in  respect  of 
the  land,  which  he  must  satisfy  at  peril  of  losing  his  goods. 
.  It  does  not  create  a  charge  upon  the  land.''  (lb.,  84.)  Thus 
he  makes  a  dear  distinction  between  assessments  upon  the 
owners  of  lands  and  assessments  on  the  lands.  The  one, 
according  to  Mr.  Justice  Bronson,  creates  a  personal  chaige  — 
a  debt  or  duty  —  resting  against  the  owner  only,  and  the  other 
a  charge  upon  the  land.  In  the  same  case,  an  assessment  of 
this  kind  is  held  not  to  be  a  tax  within  the  meaning  of  the 
term  as  used  in  the  statutes  of  New  York,  but  an  assessment 
like  any  other  for  improvements  according  to  benefits  received. 
So,  also,  under  the  subsequent  diarter  of  the  City  of  Brook- 
lyn, the  expenses  of  street  improvements  are  ^^to  be  assessed 
upon  the  owners  and  occupants  of  the  lands  and  premises 
benefited  thereby  in  proportion  to  the  amount  of  such  bene- 
fits." (Cumming  v.  Mayor  of  Brooklyn,  11  Paige,  600.)  The 
Obancellor  said:  ^'The  statute  makes  the  assessment  a  charge 
upon  the  personal  estate  of  the  owner  of  the  lands  benefited; 
and  if  the  amount  cannot  be  collected  of  him,  the  land  itself 
is  to  be  put  up  and  sold."  (lb.  601.)  In  this  case  the  lands 
were  insufficiently  described  to  make  the  assessment  a  lien 
upon  them,  but  it  seems  to  be  taken  for  granted  that  the  per- 
sonal charge  was  valid  notwithstanding  the  description  was 
not  sufficiently  specific  to  diarge  the  land.  The  provisions 
for  assessing  expenses  of  improvements  in  Brooklyn  upon 
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owners,  and  collecting  by  distress  of  goods  and  chattels,  were 
continued  by  Act  of  1838  and  1834.  (McCuUoch  v.  Mayor  of 
Brooklyn,  23  Wend.  459.)  An  assessment  for  widening  Wil- 
liam street  was  made  upon  the  lessees  and  the  owners  of 
certain  lots  under  the  Act  of  1818  relating  to  New  York  City. 
The  lessees  were  bound  to  pay  them  by  the  terms  of  th^ 
lease,  and  the  owners  called  upon  the  authorities  to  ooUeet 
the  assessment  out  of  the  personal  property  of  the  lessees. 
They  declined  and  were  proceeding  to  sell  the  lands,  where- 
upon the  owners  applied  for  an  injunction.  The  Chanoellor 
held  that  complainant  had  an  equitable  claim  to  have  the 
assessment  collected  out  of  the  personal  property  of  the  lessees, 
and  said:  '^It  is  a  very  general  principle  introduced  into  got 
laws  that  in  cases  of  assessment  and  tax  upon  property,  when 
there  is  a  remedy  given  against  both  real  and  personal  estate 
to  collect  the  amount  thereof,  the  remedy  against  the  person- 
alty  shall  be  first  exhausted,  unless  there  is  some  specific  and 
controlling  equity  to  make  it  proper  to  proceed  against  the 
real  estate  in  the  first  instance."  (Gouvemeur  v.  Mayor  of  N. 
Y.,  2  Paige,  487.)  The  preliminary  injunction  was  retained 
on  this  point.  Ijq  Doughty  v.  Hope,  a  sale  of  land  on  an 
assessment  upon  owners  for  setting  curb  and  gutter  stones  <m 
One  Hundred  and  Twenty-fifth  street,  New  York  CSty,  wu 
in  question.  Mr.  Justice  Bronson  said:  ''The  sale  of  the 
land  was  not  made  under  the  warrant.  That  process  issaet 
for  the  purpose  of  collecting  the  assessment  from  goods  and 
chattels,  without  resorting  to  the  land.  (Sec  175,  and 
Statutes  of  1816,  p.  113,  Sees.  1  and  2.)  The  assessment  in 
this  case  was  against  the  owner  by  name,  and  the  warrant 
directed  the  oflScer  to  collect  the  money  from  him.  Thtu  far  ofl 
was  right/*  (3  Den.  263.)  So,  idso,  by  the  various  Acts 
relating  to  the  City  of  BuflFalo,  passed  from  1843  to  1849,  the 
expense  of  local  improvements,  including  those  for  construct- 
ing  a  ship  canal,  are  nominally  ''assessed  upon  the  real  estate 
in  said  city  deemed  benefited,''  etc,  and  made  both  a  charge 
upon  the  land  and  a  personal  charge  upon  the  owner.  {Ben- 
nett Y.  City  of  Buffalo,  17  N.  Y.  388 ;  see  opinion  of  Denio,  J., 
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388,  for  statement,  of  statutory  provisionfl.) 
Denio,  in  a  dissenting  opinion,  but  not  on 
the  queetion  now  in  hand:  ^'It  was  cone 
ment  that  an  assessment,  if  properly  mad< 
personal  charge- against  the  individual  on  ii 
the  land,  as  well  as  a  lien  upon  the  lai 
%mdovbtedly  so,  though  it  requires  some 
authority  to  make  the  personal  charge."  A 
provisions  of  the  statutes  he  says:  '^ Again 
title  five  of  the  Act  of  1843,  all  taxes  and  i 
ing  unpaid  for  three  months  may  be  reco- 
against  am/  person  liable  therefor.  This  ele 
personal  liability  in  addition  to  the  lien  upo\ 
From  these  provisions  I  collect  that,  in  i 
for  local  improvements  in  Buffalo,  as  the  1 
transaction  took  place,  the  roll  should  conta 
owner  of  the  land  assessed,  and  that  the 
demand  against  him,  which  may  be  enforcec 
of  his  personal  property/*  (lb.  889.)  Tl 
the  great  case  of  People  v.  Mayor  of  Broi 
which  has  everywhere  been  regarded  as  se 
tions  determined  in  it,  and  has  been  repe 
this  Court,  required  the  assessment  to  be 
and  occupants  of  the  lands  benefited  by  t 
proportion  to  the  amount  of  such  benefit 
second  section  authorizes  the  collection  oi 
tax  imposed  for  local  or  city  purposes  out  o 
erty  of  the  owner  of  the  land  assessed,*'  a/k 
land  to  be  sold  for  a  term  of  years,  *'if  suffi 
erty  cannot  be  found/*  (p.  421.)  If  thii 
unconstitutional  for  the  reason  that  a  pera 
upon  the  owner,  and  the  apportionment 
remedy  provided  for  its  enforcement  is  m 
this  case  is  wrongly 'decided,  and  it  is  si 
discovered  this  point  It  is  approved  in 
Syracuse^  19  N.  Y.  118;  see  also  Matter  i 


078  Taylob  v.  Palmeb.  [Sup.Ct. 

Opinion  of  Sawjer,  J.,  dissenting. 

streei,  11  John.  79 ;  Laimheer  v.  City  of  New  York,  4  Saudi. 
110 ;  Bleecker  v.  Ballou,  8  Wend.  264. 

The  case  of  Litchfield  v.  McComber,  42  Barb.  289,  was  an 
action  brought  by  the  Collector  appointed  for  the  purpose  to 
collect  an  assessment  to  pay  the  expense  of  closing  the  tunnel, 
and  extinguishing  the  right  to  use  steam  power  in  a  certain 
district  in  Brooklyn  of  the  Long  Island  Bailroad  Company, 
levied  under  the  Acts  of  1859  and  1860.  The  suit  was 
brought  under  an  Act  passed  in  1863,  which  added  to  the 
remedies  then  existing  for  the  collection  of  the  tax,  by  declar- 
ing that  the  sums  which  the  several  persons  named  in  the 
assessment  list  are  liable  to  pay,  may  be  sued  for  and  recovered 
by  the  Collector  of  Assessments.  (lb.  290.)  The  validity  of 
this  Act  was  attacked.  The  Supreme  Court — Mr.  Justice 
BroAvn  delivering  the  opinion  —  well  say:  "Having  ascer- 
tained that  the  assessment  in  question  is  a  tax  imposed  for  a 
local  improvement,  and  the  power  exerted  by  the  legislature 
in  the  several  Acts  by  which  it  was  created  and  imposed  was 
a  legitimate  exercise  of  the  taxing  power,  it  remains  to  con- 
sider whether  the  power  of  providing  a  remedy  for  its  collec- 
tion was  restrained  by  any  and  by  what  limitations.  The 
power  of  the  Legislature  to  charge  it  aa  the  lands  is  not  dis- 
puted, nor  do  I  understand  the  power  to  levy  the  tax  bj 
distress,  or  levy  and  sale  of  the  goods  and  chattels  of  the 
owners  assessed,  is  seriously  put  in  controversy.  But  the 
objection  most  urged  is  against  the  power  to  give  a  remedf/ 
by  action  against  the  owner  of  the  property  benefited.  If  the 
Legislature  has  the  power  to  provide  for  the  collection  of  thii 
class  of  taxes  by  the  levy  and  sale  of  (he  property  of  the 
owner  not  benefited  by  the  improvement,  to  pay  for  which  the 
tax  is  created  —  such  as  the  goods  and  chattels  of  the  owner, 
of  which  I  thinJc  there  cannot  be  any  doubt  —  (hen  ii  is  diffi- 
cult to  say,  upon  any  just  reason,  why  U  may  not  give  a 
remedy  by  action  against  the  owner  of  the  properly  benefited. 
This  but  enlarges  the  field  of  collection,  extending  over  the 
State  in  place  of  limiting  it  to  the  county  where  the  impro^ 
iiioDt  is.     The  principle  of  the  tax,  the  benefit  and  the  burden 
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are  the  same.  The  remedy 
is  alL  If  the  tax  is  just  i 
the  limitation  upon  die  le 
collection?  There  is  no  si 
ajul  the  implication  is  dea 
at  the  legislative  discretio] 
the  collection  the  power  wo 
sonal  liability  of  the  ovmer 
imposed,  is  not  a  novel  doct 
1863  for  the  first  time.  T 
Eer.  140,  was  an  action  U 
widening  a  street  in  the  C: 
had  judgment  Judge  Den 
no  difficulty  from  the  circ 
the  collection  of  them  are 
subsequent  legislation.  It 
that  efficient  means  should 
might  realize  the  sums  as 
been  made  a  lien  upon  the 
sale,  and  by  action  of  debt,  i 
and  subsequent  provisions 
years.  But  a  case  might 
would  be  exactly  adapted 
occupant  might  be  withoui 
under  ex  parte  sales  are  pi 
a  tax  is  assessed  under  the 
and  no  goods  and  chattels 
of  which  to  make  the  ta 
remedy  by  summary  appi 
proper  case  may  enforce  th 
of  the  delinquent  taxpay 
principle  that  a  tax  assess( 
or  local  purpose,  creates  a 
payer  to  make  payment 
nature  of  the  Government 
tions  are  mutual.  The  f< 
while  the  latter  owes  serv 
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the  extent  of  his  ability.  The  duty  to  serve  when  service  is 
needed,  and  to  pay  when  payment  is  required,  is  an  elemen- 
tary principle,  without  which  civil  Governments  would  not 
be  possible.  A  tax,  therefore,  such  as  we  are  considering  has 
no  sort  of  resemblance  to  a  mortgage  upon  lands,  when  there 
is  no  existing  debt  and  no  covenant  to  pay,  as  was  suggested 
at  the  special  term.  In  the  case  of  a  mortgage  there  is  a  grant 
with  a  defeasance  upon  the  performance  of  the  conditions,  and 
nothing  from  which  an  undertaking  to  pay  may  be  implied; 
while  in  the  case  of  a  tax  there  is  an  obligation  to  pay  of  the 
highest  sanction.  Nor  is  the  obligation  removed  or  qualified 
because  the  tax  is  primarily  imposed  upon  the  lands  within 
the  prescribed  district,  thou^t  to  be  benefited  by  the  improve- 
ment. It  is  not  the  land  the  Oovemmenl  needs;  U  is  money. 
The  tax  is  assessed  in  money,  to  be  paid  hy  the  owner  m 
money.  I  do  not  understand  that  there  is  any  such  thing, 
under  our  system,  as  a  tax  upon  lands  irrespective  of  the  owner, 
except  in  the  single  instance  of  the  lands  of  non-resident 
owners.  The  tax  is  assessed  upon  the  person  in  respect  to 
the  lands,  as  it  certainly  is  assessed  upon  the  person  in  respect 
to  the  personal  property  taxed;  much  of  which  is  invisible 
and  intangible.  The  tax  is  made  a  lien  upon  the  land  su- 
perior to  all  other  liens,  but  the  charge  upon  the  person  of 
the  taxpayer,  and  his  obligation  to  make  payment,  still  remains 
in  force.  The  personal  obligation  of  the  ovmer  to  pay  is  to 
be  inferred  from  the  authority  to  levy  the  tax  by  distress  end 
sale  of  his  goods  and  chaitels,  which  is  found  in  nearly  aU  the 
tax  assessment  laws.''  (lb.  292-5.)  ♦  ♦  ♦  « Thinking, 
as  I  do,  that  the  assessment  of  the  tax  imposed  upon  the  owners 
of  the  property  an  obligation  to  make  payment,  /  conclude  thai 
it  was  quite  competent  for  the  Legislature  to  add  to  the  reme- 
dies given  by  the  .  original  Ad  an  action  at  law  for  the 
recovery  of  the  sums  assessed  to  the  owners  respectively.**  (lb. 
298.)  In  my  judgment,  the  reasoning  in  this  opinion  is  to 
the  point  and  unanswerable.  I  have  noticed  the  statutes  and 
decisions  of  New  York  thus  fully  because  we  derived  our 
constitutional  provisions  upon  th^  subject  from  thfiit  State, 
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where  this  species  of  assessment  and  taxati 
as  long,  if  not  longer,  than  in  the  other  S 
they  have  been  far  more  -frequently  and  pe 
and  more  thoroughly  discussed,  and  the  ] 
them  more  fully  developed  in  the  deeisioi 
where. 

I  will  now  more  briefly  consider  the  prac 
The  earliest  case  ih  Maryland  which  hat 
notice  is  The  Mayor  of  Baltimore  v.  Howar 
383.  The  action  was  assumpsit,  brou^t  i 
a  sum  assessed  for  paving  a  street  "on  o^ 
each  side  of  the  street,"  under  Acts  passed  ii 
long  before  any  of  us  came  into  being.  ( 
this  case  the  law  gave  no  remedy  for  the  < 
Court  held  that  the  action  was  properly  b 
the  law  authorizes  a  tax,  but  gives  no  rem 
it  provides  a  remedy  by  distress  or  action 
will  lie,  on  the  principle,  that,  where  the 
to  one  against  another,  it  raises  an  implie 
legal  obligation.  The  Court  say:  "The 
action  was  improperly  conceived  is  found 
section  of  the  Act  of  1796,  the  Act  of  i 
authorizes  the  collection  of  taxes  imposed 
Act,  by  distress  or  action  of  debt  on  th 
that  they  can  be  recovered  in  no  other  wa 
this  case  was  imposed  under  the  guppleme 
(Ch.  54),  which  authorizes  the  tax,  but  gi^ 
when  no  remedy  is  given  the  action  of  as 
the  principle  that  where  the  law  gives  a  cl 
it  raises  an  implied  assumpsit  on  the  lega 
But,  if  the  tax  in  question  was  in  fact  ii 
the  original  Act  of  incorporation,  it  wov 
ence,  for  giving  a  remedy  by  distress  oi 
cumulative  only  and  does  not  take  away  tl 
implication  on  the  legal  obligation  to  pay 
law.''    (Ih.  894.)    In  this  case  there  was 
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and  no  remedy  in  any  form  against  it  except  thiougfa  an  exe- 
cution issued  upon  a  personal  judgment  in  aa  action  of 
assumpsit  And  under  the  original  Act  of  incorporaticm  the 
remedy  was  either  by  distress  or  action  of  debt  or  assumpsit 
In  Eschbach  v.  Pitts,  6  Md.  71^  an  assessment  for  paving  a 
street  in  Baltimore  was  a  lien  upon  certain  lands,  transferred 
by  an  insolvent  to  a  trustee  for  the  benefit  of  creditors;  but 
it  does  not  appear  under  what  Act  made.  The  Court  say: 
''The  tax  is  not  imposed  on  the  owner  of  the  properly,  bat 
on  the  property.  It  is  true,  a  personal  action  against  him 
may  be  maintained  by  the  city,  but  this  in  no  manner  affects 
the  specific  liability  of  the  property/'  (lb.  75-6.)  The 
Mayor  of  Baltimore  v.  Proprietors  of  Green  Mount  Cemetery, 
7  Md.  517,  was  an  action  of  assumpsit  to  recover  a  paving 
tax  assessed  on  defendants  as  owners  of  property  on  the  ave- 
nue improved.  That  the  action  would  lie  seems  to  have  been 
regarded  as  settled,  for  the  contest  was  as  to  the  liability  to 
the  assessment  Clemens  v.  Mayor  of  BaUimare,  16  Md.  308, 
was  an  action  of  assumpsit  containing  an  insimtd  computassent 
count  to  recover  a  sum  assessed  for  paving  Fulton  street 
The  Court  below  refused  the  following  instruction,  asked  by 
Clemens,  defendant  in  the  action:  **If  the  jury  find  that  the 
claim  sought  to  be  recovered  is  a  daim  for  paving  done  for 
the  City  of  Baltimore  on  Fulton  street^  then  the  plaintiff  can- 
not recover  under  the  pleadings  in  this  case.''  Held  propyl/ 
refused,  and  action  maintained. 

So,  also,  the  statutes  of  New  Jersey  authorize  the  expenses 
of  improvements  to  be  assessed  '^  among  the  owners  and  oeeo- 
pants  of  houses  and  lots  intended  to  be  benefited  thereby.** 
(Elmer's  Dig.  656,  Sec  33.)  And  authorizes  the  enforcement 
of  payment  "by  warrant  under  the  common  seal  to  levy  the 
same  by  distress  and  sale  of  goods  and  chattels  of  such  owner 
or  occupant  refusing  or  neglecting  to  pay  the  same."  (lb.) 
Or,  in  case  of  the  City  of  Newark,  it  may  require  the  owners 
themselves  to  make  certain  kinds  of  street  improvements  and 
coerce  them  to  do  the  work  by  penalties  ^  to  be  sued  for  and 
recovered  with  costs  of  suit  in  an  action  of  debt''     (Ih.  654, 
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Sec.  25.)  Or  it  may  make  improvementSy  assess  the  amount 
on  owners  of  lots  and  sell  the  lots  and  pay  out  of  the  proceeds 
(lb.  Sec.  26),  or  it  may  itself,  in  its  discretion,  instead  of  the 
latter  remedy,  pay  for  the  improvements  ^^and  sue  for  and 
recover  the  amount  so  paid  from  the  owner  or  owners  of  such 
lot,  or  his  or  their. l^^  representatives,  with  interest  and 
costs,  in  any  Court  in  this  S^^tte  having  cognizance  thereof,  in 
an  action  on  the  case,  for  so  much  money  by  them  paid,  laid 
out  and  expended  to  and  for  the  use  of  such  owner  or  owners, 
or  his  or  their  legal  representatives,  and  in  every  such  action 
the  said  estimate  or  assessment,  with  proof  of  the  amount 
paid  shall  be  conclusive  evidence  for  plaintiff.''  (lb.  654,  Sec. 
27;  see,  also,  lb.  657,  Sees.  85,  86.)  And  in  some  cases  any- 
body else  may  pay  for  the  same  and  ^  sue  for  and  recover  the 
same  with  interest  and  costs  *  *  *  as  so  much  money 
paid  fof  the  use  of  the  person."  (lb.  656-7,  Sec.  83.)  City 
of  Patterson  v.  Society  for  Estah.  Useful  Manuf.,  4  Zab.  386, 
was  an  action  of  assumpsit  to  recover  an  assessment  for  side- 
walks under  similar  provision^.  The  validity  of  the  law  on 
this  point  was  not  questioned,  but  the  liability  on  the  ground 
of  exemption  was.    Action  sustained. 

The  Northern  Liberties  v.  8t.  John's  Church,  18  Pa.  St  R 
104,  was  an  action  against  the  owners  of  land  to  recover  one 
thousand  eight  hundred  and  fourteen  dollars  and  twenty-eight 
cents,  assessed  as  their  share  of  the  expense  for  laying  water 
pipes  in  front  of  their  property.  By  statute,  "  the  amount  of 
the  assessment  is  declared  to  be  a  lien,  and  may  be  collected 
by  action  of  debt  against  the  owner  before  any  tribunal  hav- 
ing jurisdiction  of  the  amount*'  (lb.  105.)  The  validity 
and  constitutionality  of  the  tax,  but  not  the  remedy,  was 
questioned. 

Nichols  V.  Bridgeport,  28  Conn.  190,  shows  tliat  in  Oonnec- 
ticut,  also,  the  statute  authorizing  the  expense  of  improve- 
ments to  be  assessed  on  the  ^'  person  or  persons  owning  or 
interested  in  the  lands,  etc,  specially  boiefited,"  and.  that 
payment  is  enforced  by  "  warrant  of  distress,  authorizing  him 
[the  Collector]  to  collect  of  fuch  person  or  persona  tlia  turns 
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by  them  respectively  ordered  to  be  paid  as  aforesaid."  (lb. 
195.)  Mr,  Justice  Hinman  says:  "Provisions  of  a  similar 
character  to  this  are  contained,  we  believe,  in  most  if  not  all 
the  city  charters  in  the  State,  either  in  respect  to  the  laying 
out  or  improvement  of  streets,  or  in  respect  to  public  }MffkB, 
sidewalks  and  sewers,  and  probably  many  other  city  purposes ; 
and  these  provisions,  to  a  greater  or  less  extent,*  have  been 
acted  upon  ever  since  the  organization  of  cities  in  the  State.'' 
(lb.  203,) 

Similar  laws  for  making  improvements  at  the  expense  of 
owners  of  property  exist  in  Massachusetts,  and  actions  to 
recover  the  amount  of  the  owners  are  maintained.  (City  of 
Lowell  V.  French,  6  Cush.  223.) 

So,  also,  in  Ohio.  HiU  v.  Higdan,  6  O.  St.  243,  ia  a  soit 
by  the  contractor  with  the  city  against  the  owner  of  a  lot  to 
recover  the  sum  assessed  against  him  upon  the  frcmt  foot 
principle,  as  his  portion  of  the  expense,  similar  to  the  suits 
authorized  by  the  Act  of  this.  State  relating  to  San  Francisco. 
It  was  maintained,  the  principal  question  being  upon  the 
validity  of  the  assessment  under  the  Constitution,  bnt  not  Ae 
remedy.  Ernst  v.  KunJcle  was  a  similar  suit  against  the 
owner  upon  a  contract  with  the  City  of  Cincinnati  to  macad- 
amise Harrison  Boad,  in  which  the  assignee  of  the  contract 
recovered  the  amount  assessed  upon  defendant  (5  O.  St  B. 
521.)  The  Town  Council  of  Lebanon  may  make  certain 
improvements  at  the  expense  of  the  owtiers  of  lots  fronting 
thereon,  ^^  and  may  recover  the  costs  and  expenses  thereof 
against  the  proprietor,  if  a  resident  by  action  of  assumpsit, 
in  any  Court  having  jurisdiction  thereof  with  costs  of  suit" 
(Bonsall  v.  Toum  of  Lebanon,  19  O.  419;  see,  also,  Creighhn 
V.  Scott,  14  0.  St  439;  and  Reeves  v.  Treasurer  of  Wood 
County,  8  O.  St  336.) 

In  Michigan  such  assessments  are  made  '^  on  ike  owner  or 
occupants  of  the  lots  and  premises.*'  (Lefevre  v.  Mayor  of 
Detroit,  2  Mich.  587.)  Says  Mr.  Justice  Green:  ^  The  owner 
or  occupant  must  be  named  in  the  assessment  roll,  because 
the  assessment  is  made  on  him;  and,  if  not  paid,  a  warrant 
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fional  liability.  The  Court  say:  '^ Again,  when  the  contnet 
[to  improve  a  street]  was  made  and  the  works  exeeuted,  Ihe 
law  in  force  did  not  make  the  amount  apportioned  a  special 
lien  upon  the  property,  but  only  created  a  personal  liabilitj 
to  be  enforced  by  an  action  at  law/'    (lb.  239.) 

So,  in  Minnesota^  there  are  statutes  authorizing  contracts  for 
improvements,  the  expenses  of  which,  '^  shall  be  assessed  on 
said  lots  or  parcels  of  land  respectively,  and  collected  for  the 
use  and  benefit  of  the  holder  of  said  certificate  [showing  work 
to  have  been  done]  as  other  taxes  are  collected,  by  virtae  of 
this  Act,  or  by  civil  action  at  the  suit  of  a  bona  fide  holder  of 
said  certificate,  against  the  owner  of  said  lots  or  lands,"  etc 
{Lovell  v.  City  of  8L  Paul,  10  Minn.  293.) 

Thus,  without  pretending  to  have  exhausted  the  sotoeoB  of 
information,  after  tolerably  extensive  researches,  I  have  not 
been  able  to  find  anything  in  our  sister  States,  in  judicial 
determinations,  or  even  in  dicta,  or  by  way  of  suggestion  in 
judicial  opinions,  tending  to  show  that  the  collection  of  an 
assessment  for  improvements,  when  once  properly  apportioned, 
out  of  other  property  than  that  benefited,  would  in  effect 
render  the  tax  general  instead  of  special  and  local,  or  that  to 
give  a  remedy  to  enforce  a  payment  generally  out  of  any  prop- 
erty of  the  owner  within  the  jurisdiction  of  the  local  tribunalB 
authorized  to  administer  it,  changes  the  diaracter  of  the  bur- 
den from  assessments  proper  to  taxes  in  the  restricted  sense 
before  referred  to,  or  renders  it  obnoxious  to  the  constitutional 
provision  requiring  taxes  to  be  apportioned  according  to  value, 
or  any  other  express  provision.  It  may  be  said  in  reply,  that 
this  may  be  admitted,  but  that  the  authorities  cited  are  not  in 
point;  because  this  precise  question  was  not  raised  by  coundd 
or  decided  by  the  Court.  There  are  two  answers.  We  are 
on  a  question  of  definition.  We  have  imported  from  the  laws 
and  Constitutions  of  other  States  the  word,  '^  assessments." 
What  does  it  meant  If  it  does  not  ex  vi  termini  import  the 
limitations  contended  for,  then  they  do  not  exist  in  the  Con- 
stitution, for  they  are  not  found  elsewhere  in  that  instrument 
This  is  conceded*     These  limitationa  must  be  found  in  the 
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definition  of  the  word  *^  assessments/'  or  not  at  all.  A  defini- 
tion in  lexicographyy  says  Webster,  is  "an  explanation  of  the 
signification  of  a  word,  or  of  what  a  word  is  understood  id 
express/*  Now,  I  have  "examined  the  statutes  and  decisions, 
and  the  practical  working  under  them  —  the  practical  exposi- 
tion of  the  signification  of  the  term — in  those  States  where  it 
had  its  origin,  and  where  it  has  been  long  and  constantly  used, 
with  a  view  of  ascertaining  what  the  word  was,  and  still  is, 
there  "understood  to  express,"  and  I  find  in  the  statutes,  in 
judicial  opinions,  in  universal  practice  and  by  common  con- 
sent, as  the  citations  made  show,  for  a  hundred  years  or  more, 
it  has  been  used  to  express  a  species  of  special  local  taxes 
assessed  to  pay  for  various  kinds  of  improvements  upon  the 
owners  and  occupants  of  real  property  benefited  by  the  im- 
provement, or  on  both  owners  and  property,  and  apportioned 
sometimes  in  terms  in  the  ratio  of  benefits,  at  others  accord- 
ing to  frontage,  superficial  contents,  value,  eta;  that  this 
amount  is  usually,  but  not  always,  from  the  time  of  the  ap- 
portionment made  a  specific  lien  upon  the  property  benefited; 
that  it  is  enforced  by  distress  and  sale  of  the  goods  and  chattels 
of  the  owner,  if  sufficient  can  be  found;  and  if  not,  by  sale  of 
the  land  for  a  term  of  years  or  in  fee;  by  personal  action  off 
debt,  or  assumpsit,  or  action  on  the  case,  against  the  ovmer;  or 
by  action  to  enforce  the  lien  alone,  or  an  action  to  foreclose  and 
sell,  as  if  the  charge  were  a  mortgage  executed  by  the  owner, 
with  judgment  and  execution  for  balance  in  case  of  deficiency. 
In  many,  probably  all,  of  the  States,  these  concurrent  and  cumur 
lative  remedies  exist,  and  may  be  pursued  at  the  option  of  the 
parties.  But  generally,  perhaps  always,  in  the  earlier  periods 
of  their  history,  it  was  necessary  to  first  exhaust  the  personality 
before  resort  could  be  had  to  the  realty.  If  this  legislative,  judi- 
cial and  popular  use  of  the  word  for  so  long  a  period  of  tims  does 
not  give  a  practical  exposition  of  the  meaning  it  was  understood 
to  express  —  establish  its  definition — /  am  at  a  loss  to  know 
where  to  look  for  its  signification;  and  if  it  does,  then  no  such  limr 
itations  as  are  claimed  for  it  are  ex  vi  termini,  imported  by  the 
word,  and  the  limitations  are  not  to  be  found  in  the  Constitution. 
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Again,  the  fact  that  this  preoiae  point  has  never  been  delei^ 
mined  by  any  judicial  decision,  or  announced  by  any  Judge  in 
dicta,  or  by  way  of  suggestion,  or  even  till  reomtly  in  tiiia 
State  raised  by  counsel,  notwithstanding  the  constant  praedoe 
for  a  century  or  more,  and  the  multitude  of  cases  in  which, 
and  the  great  variety  of  eases  under  which,  this  class  of  wsaem- 
ments  has  been  contested,  is  the  veiy  strongest  evidence  ifaat 
there  can  be  nothing  in  it;  and  it  is  absolutely  condnsiw 
upon  the  point  that  the  word  assessment  was  never  understood 
to  import  the  limitations  now  claimed  for  it. 

In  Nichols  v.  Bridgeport,  23  Conn.  203,  on  the  question  as 
to  whether  assessments  of  this  kind  were  a  oonstitutional  exer- 
cise of  the  taxing  power,  Mr.  Justice  Hinman  said :  ^  Pnms- 
ions  of  a  similar  character  to  this  are  contained,  we  believe,  in 
most,  if  not  all,  the  city  charters  in  the  State^  either  in  respect 
to  laying  out  or  improvement  of  roads,  or  in  respect  to  puUie 
parks,  sidewalks  and  sewers,  and  probably  for  many  other  ei^ 
purposes,  and  these  provisions,  to  a  greater  or  less  eztsit,  have 
been  acted  upon  ever  since  the  organization  of  citiea  in  tba 
State,  and  although  questions  in  respect  to  the  eawrciee  of  the 
power,  have  frequently  arisen  in  the  Courts,  yet  the  oonstitih 
tionality  of  the  power  itself  has  not,  so  far  as  we  are  advised, 
been  seriously  questioned  in  our  Courts;  certainly  it  has  not 
been  so  questioned  in  our  hi^est  Courts.  Surely  the  long 
acquiescence  of  the  community  in  the  exercise  of  this  impo^ 
tant  power,  and  the  repeated  sanction  of  it  l^  the  Legidaturs 
in  chartering  our  cities,  ought  to  be  some  evidence  of  the 
legality  of  it  It  is  difficult  to  believe  that  a  doubtful  power 
of  this  sort  would  be  long  submitted  to  without  question. 
But  we  agree  that  this  is  not  conclusive  upon  it,  however  pe^ 
suasive  it  might  be.''  Upon. this  point  the  Supreme  Court  of 
the  United  States,  in  the  recent  case  of  the  State  of  Misamipfi 
V.  Andrew  Johnson,  as  the  opinion  is  published  in  the  news- 
papers, well  say:  ^^It  is  admitted  in  argument  that  the 
application  now  made  to  us  ia  without  precedent,  and  this 
is  of  much  weight  against  it.  Had  it  been  supposed  at 
the  bar  that  this  Court  would,  in  any  case,  interpose  to  arrest 
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out  of  property  other  than  that  in  respect  to  which  Ae 
fits  accrued^  and  the  assessment  was  made.  If  I  have 
looked  anything  in  the  l^slation,  decisions  and  practios  ^ 
other  States  tending  to  a  contrary  conclusion,  it  devolves  upon 
those  who  maintain  the  limitations  on  the  legislative  poncr 
claimed  in  this  case,  to  produce  it  In  my  judgment  notUog 
of  the  kind  has  been  produced,  and  I  have  found  nothings  I 
cannot  perceive  that  the  view  here  taken  in  the  slightest  vifM 
conflicts  with  our  decision  in  Emery  v.  The  San  Frandm 
Oas  Company,  or  the  definition  of  terms  there  given.  Ve 
simply  held  in  that  case,  so  far  as  any  conflict  suggested  is 
concerned,  that  the  terms  '^taxation"  and  ''taxed,"  found  ill 
a  certain  clause  of  the  Constitution,  was  there  used  in  :i 
restricted  sense,  and  did  not  include  '' aasessmoits,"  as  tlttt 
term  was  used  in  another  clause,  and  pointed  out  tfa6  wA 
settled  distinction  between  the  two  classes  of  burdens,  iad 
those  distinctions  consist  in  the  objects  for  whidi  the  difEomil 
species  of  taxes  are  levied ;  the  differait  modes  of  app<»<iflpfe> 
ing  the  burden  —  of  ascertaining  each  man's  share — and  Ae 
different  bases  upon  which  they  rest,  but  have  no  refeceM 
whatever  to  the  remedies  for  enforcing  payment  after  As 
amount  due  is  ascertained.  The  amount  once  ascertained  in 
either  species  of  taxation  becomes  a  debt  or  duty  pemotai  ts 
the  owner,  and  the  remedies  applied  in  the  older  States  bow 
appear  by  the  unbroken  chain  of  authorities  cited  to  be  aolh 
stantially  the  same  as  to  both.  I  think  the  statute  authoridaig 
a  personal  judgment  vrithin  the  constitutional  power  ol  :A0 
L^slature,  and,  therefore,  valid;  and  that  the  judgment  h 
this  case  is  in  all  respects  correct  and  should  be  affirmed. 
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81  CaL  11-17.    STAN  r.  TOMLINSON.    8.  C.  80  Gal.  648. 

81  CM.  17-26.  LATHSOP  T.  BAMPTON.  80  Am.  Dee.  141. 

Claim  Hiut  be  Presented  by  cestui  qne  tmat  when  relying  on  per- 
sonal liability  of  deceased  trustee,  p.  23. 

Cited  in  Faulkner  ▼.  Hendy,  123.  CaL  470,  quoting  8.  C.  107  Cal  64; 
Byrne  ▼.  MoGrath,  130  CaL  319,  quoting  McGrath  ▼.  Carroll,  110  Cal. 
82,  83;  Rowland  ▼.  Madden,  72  CaL  18,  20,  holding  presentation  neces- 
sary by  husband  against  executors  of  deceased  wife  to  recover  moneya 
claimed  as  community  property  but  secretly  used  by  her  as  her  sepa- 
rate property;  Falkner  ▼.  Hendy,  107  CaL  54,  ruling  similarly  when  de- 
fendant partner  died  during  pendency  of  action  for  accounting;  In  re 
Smith,  108  CaL  122,  ruling  similarly  when  one  of  two  executors  died 
having  estate  funds  in  his  possession,  incapable  of  identification  as 
trust  funds;  McGrath  -v.  Carroll,  110  CaL  82,  83,  holding  claim  in  suit 
inaufficient  as  not  showing  trust;  Orcutt  ▼.  Gould,  117  Cal.  316,  when 
property  (money)  commingled  beyond  identification;  Ellison  v.  Moses, 
95  Ala.  228  (and  see  also  Dil worth  v.  Curts,  139  111.  622),  applying  rule 
to  moneys  taken  from  receiver  of  firm  by  its  members  and  com- 
mingled and  used  by  it,  and  holding  cestui  relegated  to  rights  of  simple 
contract  creditor;  Frank  y.  Morley's  Estate,  106  Mich.  638,  on  point 
that  action  at  law  will  lie  for  trust  moneys  commingled  by  trustee 
with  his  own;  and  in  Chamberlain  ▼.  O'Brien,  46  Minn.  83,  ruling 
similarly  as  to  action  by  receiver  of  insolvent  against  his  wife,  who 
had  conveyed  away  property  conveyed  to  her  in  fraud  of  creditors; 
Muzzy  V.  Tompkins,  2  Wash.  St.  637,  discussing  rights  of  grantor  in 
action  to  set  aside  d^ed  to  father  without  consideration,  when  latter 
has  sold  part  in  good  faith;  and  in  Bartz  ▼.  PofiT,  05  Wis.  101,  discuss- 
ing liability  to  judgment  creditor  of  vendee  under  executory  contract, 
of  vendor  who  has  transferred  part  of  land  sold  at  vendee's  request. 
Distinguished  in  Estate  of  Dutard,  147  CaL  257,  where  claim  by  ad- 
ministrator of  another  estate  shows  on  face  demand  for  specific  prop- 
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€rty  beld  in  trust  by  decedent  at  d^atb  for  estate  represents  bj  mck 
admrnistrator,  who  had  proceeded  no  further  tbao  appointment,  Je- 
maud  for  aetttemetit  and  accounting'  does  not  change  character  of 
dalmi  Jasper  v.  Ilozen,  1  N.  Dak.  S2,  denying  right  of  o^ion  at  I&w 
by  oeatui  againat  inToluntarj  trustee  while  truat  remaini  open^  ftl^ 
though  having  aoici  part  of  trust  property, 

Ez^utoT  of  Guardian  is  liable  for  trust  funds  beld  b?  latter  at  time 
of  death  or  of  other  property  into  which  it  haa  been  converted  p.  2o. 

Cited  in  Elizalde  y.  Eiimlie,  137  Oal.  641,  holding  trust  fund  suffix 
ciently  identified;  Ev'ang.  Synod  v,  SchoeneLch,  143  Mo.  6G1,  discussing 
right  of  cestui  to  follow  funds  deposited  by  true  toe  in  a  firm  upon  it* 
insolvency;  note  to  Duekett  v.  Bank,  63  Am,  St.  Rep.  523,  on  truit 
fundi  j  Tbeller  v.  Such,  5T  Cal,  461,  diioussing  jurisdiction  of  equity  in 
flujt  ataong  representatiTee  and  auooesaora  of  deceased  partners;  Moore 
r.  Jonee^  63  Cal.  16,  holding  separate,  property  that  was  purchased  of 
manejs  of  wife  deposited  with  husband  and  commingled  with  other 
moneys  in  hia  possession;  In  re  Allgier,  65  Cal.  2^^  on  point  that 
guardiaB'i  executors  cannot  present  and  have  his  ac<^unt  settled  in 
probate  court;  Scrivn^r  v.  Dietz^  84  CaL  297,  applying  rule  to  purchas-ar 
from  assignee  for  benefit  of  creditor's,  under  oral  agreement  to  take 
eubject  to  trust;  Koach  v.  Caraffai  85  Cal.  444,  aa  to  suit  by  representa- 
tive of  copartner  against  administratrix  of  deceased  managing  p^rtaei 
when  funds  capable  of  being  traced  and  identified;  Gray  t.  Fanoeis 
eUL  Bank,  105  OiL  65j  defying  Uabiltty,  however^  to  adminiatratior 
tt^lnst  purchaser  of  draft  from  prior  administratrix  in  payment  of  her 
private  debts ^  unless  she  haa  failed  to  account  therefor;  Millet  v.  Brad- 
bury, 109  CaL  177,  as  to  right  of  cestui  <iue  trust  to  recover,  without 
pTOScntation  of  claim,  moneys  deposited  on  express  tnist  to  be  ex- 
pended  aa  directed  by  him;  Byrne  t,  Byrne,  113  CaU  299,  in  euit 
against  representative  of  testamentaiy  trustee,  holding,  however  trust 
funds  not  sufficiently  identified;  and  in  Nouguea  t.  Newlands^  IIS  CkL 
106,  and  SiUiman  t,  Gano,  90  Tex.  648,  on  point  that  grantee  with  fnH 
knowledge  of  truat  takes  the  property  subject  to  the  same  trust.  CSt*d 
nUo  in  note  on  general  subject  to  Bank  t.  HummelU  20  Am.  St.  Eep. 
271,  Bank  v.  Goeti,  32  Am.  St.  Rep.  126,  128;  Webherell  v.  O'Brien.  33 
Am.  Bt.  Bep.  227;  and  Bank  v,  Kimball  etc  Gow,  36  Am.  St«  Bep,  750. 

31  Cal  26-29.    PEOPLE  v.  SWIFT. 

Subsequent  Bati&cation  of  unetuthorised  municipal  contract  valtdatas 
It  when  withia  power  of  corporation  and  in  form  prescribed  by  duu-ter, 
p.  28: 

Cited  to  same  effect  in  Durango  t.  Pennington,  8  Colo.  S60,  holding 
ratification  insuflicient,  however,  because  aol  in  preacxibed  form;  K*w- 
maii  V.  Emporia,  32  Kan.  464,  niUng  similarly  when  contract  not  with- 
in corpornte  powers;  Hutchinson  etc*  Co.  t*  Commissioners,  43  Kan.  19^ 
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30  Am.  St  Bep.  281»  lioldlng  township  estopped  onder  fsets  from  deny- 
ing validity  of  railway  and  bonds  ▼oted  by  it;  laneoln  t.  Stockton,  75 
Me.  147,  holding  under  facts  no  ratification  of  borrowing  of  money  by 
selectmen  on  town  order;  Schmidt  t.  County,  34  Minn.  114,  holding 
ratification  shown  of  employment  by  one  commissioner  of  physicaaa 
to  prevent  small-pox  contagion;  Caarke  ▼.  Lyon  County,  8  Nev.  188» 
mling  similarly  as  to  employment  by  district  attorney  of  extra  coon- 
sel;  Steiner  t.  Polk  Co.,  40  Or.  126,  county  may  ratify  agreement  made 
by  county  judge  for  medical  aid  rendered  a  minor  in  case  of  urgent 
necessity  while  court  not  in  session. 

31  OaL  29-33.   HcLERAN  v.  BSNTOH.   8.  a  43  CaL  437;  73  Gal.  329; 

2  Am.  St.  Bep.  814. 

Decree  of  Diyoice  ordering  division  of  common  property  makes  parties 
cotenants  as  to  such  property,  p^  33. 

CSted  in  dissenting  <^inion  in  Sharon  t.  Shanm,  87  CaL  213,  amoog 
eases  where  appeal  from  divorce  decree  allowed.  Cited  also  in  note  to 
Boyldn  v.  Rain,  85  Am.  Dec.  359,  on  Jeneral  subject 

31  QO.  33-48.  PEOPLE  v.  BROADWAT  WHARF  CO. 

Deed  from  Commissionen  of  Sinking  Fund  under  set  of  1851,  peaoed 
no  title,  p.  39. 

Cited  to  same  effect  in  ERis  v*  Eastman,  32  OaL  449,  holding  eon* 

firmatory  act  to  be  private. 

Acts  in  Pari  Materia  are  to  be  constroed  together,  p.  41. 
Cited  to  same  effect  in  dissenting  opinion  in  Nicholson  etc.  Go.  T. 
Psinter,  36  Cal.  708. 

Power  to  Erect  and  Repair  Wharves  is  governmental  and  subject  to 
legislative  control,  p.  41. 

(^ted  to  same  effect  in  The  Geneva,  18  Fed.  RSp.  875,  denying  power 
of  town  to  collect  wharfage  where  legislative  grant  not  distinctly 
shown;  and  in  Christie  v.  Maiden,  23  W.  Va.  874,  ruling  similariy  as 
to  assessment  by  tewn  of  ferry  proprietor  for  use  of  ferry  landing 
within  its  limite. 

Statute  of  Limitations  cannot  be  first  raised  on  appeal,  when  not 
pleaded  by  demurrer  or  answer,  p.  45. 

Cited  to  same  effect  in  Kraft  v.  Qreathouse,  1  Idaho,  258,  where 
judgment  by  default  entered. 

31  Cal.  48-88.  WHEELER  v.  SAN  FRANCISCO  AND  ALABAMA  R. 
R.  CO.    89  Am.  Dec.  147. 

Railroad  Company  may  contract  to  carry  beyond  own  line,  and  will 
thus  be  liable  for  acts  and  neglects  of  connecting  carriers,  p.  52. 

Cated  to  same  effect  in  Kerrigan  v.  S.  P.  etc  Co.,  81  Oal.  251,  hold- 


ing  no  liability,  however,  where  ticket  of  main  carrier  contains  express 
restrictions  of  liability  to  its  own  line;  Pittsburgh  etc.  Co.  v.  Morton, 
61  Ind.  678,  28  Am.  Rep.  688,  holding,  however,  carrier  not  obliged  to  con- 
tract for  carriage  beyond  its  own  termini;  Wiggins  etc  Co.  t.  Chicago 
etc  Co.,  73  Mo.  406,  39  Am.  Rep.  520,  sustaining  contract  between  rafl- 
road  and  connecting  ferry  company;  Cherry  v.  Kansas  City  etc  Co.,  61 
Mo.  App.  312,  315,  holding  main  carrier  liable  for  ejection  of  passenger 
by  conductor  of  connecting  carrier,  although  contract  of  carriage  wis 
ultra  vires;  Lock  Co.  v.  Railroad,  48  N.  H.  354,  2  Am.  Rep.  254,  mling 
similarly  as  to  loss  of  freight  caused  by  negligence  of  last  of  several 
connecting  carriers;  and  in  Knapp  v.  Express  Co.,  55  N.  H.  354,  apply- 
ing rule  to  liability  of  express  company  on  receipt  of  note  for  col- 
lection. Cited,  also,  in  note  on  general  subject  to  Bank  v.  Champlaia 
etc.  Co.,  56  Am.  Dec.  84;  Hart  v.  R.  &  S.  etc  Co.,  59  Am.  Dec  460; 
Fitchburg  etc  Co.  v.  Hanna,  66  Am.  Dec  430;  Wells  v.  Thomas,  72  Am. 
Dec  231;  Perkins  y.  Portland  etc  Co.,  74  Am.  Dec  512;  FalTcy  v. 
Georgia  R.  R.,  2  Am.  St.  Rep.  61 :  and  to  Sflrvannah  etc  C6.  t.  CoUids,  4 
Am.  St.  Rep.  89. 

Railroad  Company  has  power  to  run  steamboat  for  carrying  frei^ 
of  passengers  to  terminus,  p.  64.     . 

Cited  to  same  efifect  in  Sutro  etc  Co.  y.  8.  B.  M.  Co.,  19  Key.  131, 
sustaining  contract  by  mining  company  to  advance  moneys  to  con- 
struct tunnel  for  drainage,  etc  Distinguished  in  Central  etc  Co.  v. 
Smith,  76  Ala.  580,  52  Am.  Rep.  354,  denying  right  of  railroad  and 
banking  company  to  purchase  and  nm  steamboat  under  proyitiooB  of 
its  charter. 

81  Cal.  66-78.    SACRAMENTO  COUNTY  y.  BIRD. 

Superyisors  of  County  may  sue  on  official  bond  of  county  treasorar 
although  running  in  name  of  state,  p.  72. 

Cited  to  same  effect  in  Commissioners  v.  Lineberger,  3  Mont.  238,  as 
to  like  bond,  and  holding  further  as  to  form  of  complaint  and  defensei 
to  such  action.  Cited,  also,  in  note  to  People  v.  Hartley,  82  Am.  Dee. 
761,  762,  on  liability  on  official  bonds. 

Official  Bond  is  delivered"  when  executed,  approved  and  filed,  p.  73. 

Cited  to  same  effect  in  People  v.  Van  Ness,  79  CaL  88,  12  Am.  St.  Rep. 
137  (cited  in  SUte  v.  Proudfoot,  38  W.  Va.  743),  holding  sureties  not 
liable  for  breach  until  after  approval. 

Release  of  Surety  on  official  bond  does  not  release  his  oosuretles,  p^ 
77. 

Cited  to  same  effect  in  People  y.  Otto,  77  CaL  49,  as  to  release  at  re- 
quest of  surety,  although  bond  thereby  reduced  below  statutory 
amount. 

General  CiUticn.— State  y.  Davis,  11  a  D.  114. 


31  Cal  78-82.  POETT  v.  STEARNS.  6.  G.  28  ( 

Legal  Tender  AcL-^Agreement  subaequent  t< 
gold  coin,  authorizes  decree  in  coin,  as  to  subse 
-79. 

Cited  in  Belloe  ▼.  Davis,  38  Cal  254,  on  point 
Legal  Tender  Aet;  disBenting  opinion,  Belloe  t.  I 
opinion  holding  subsequent  encumbrancers  bounc 
ment  enforceable  under  Specific  Contract  Act;  ai 
61  Miss.  323;  24  Am.  Rep.  640,  holding  mortgagi 
lineation  covering  additional  loan,  but  valid  a 
debt. 

31  CaL  82-04.  KNOWLSS  v.  YEATES. 

Supreme  Court  has  appellate  jurisdiction  in  o 
p.  85. 

Cited  to  same  effect  in  Day  v.  Jones,  31  Ca 
dissenting  opinions  in  Houghton's  Appeal,  42  Ce 
opinion  denying  jurisdiction  in  proceedings  to 
under  special  acts;  Stockton  etc.  Co.  v.  Galgiani 
jurisdiction  in  actions  for  condemnation  for  railr 
in  Lord  v.  Dunster,  79  CaL  484,  485,  as  to  co 
Cited,  also,  in  dissenting  opinion  in  Rosenbaum  -v 
on  point  tiiat  mandamus  is  civil  action;  and 
Conant,  70  Am.  Dec.  724,  on  general  subject. 

Statutes  must  be  construed  according  to  true 
their  strict  letter,  p.  86. 

Cited  to  same  effect  in  Chandler  v.  Lee,  1  Ida! 
States  V.  Snow,  4  Utah,  322;  Pratt  v.  Swan,  16 
local  statutes  as  to  repeal. 

Election  is  Entirely  Void  when  held  at  place 
appointed  by  supervisors,  p.  90. 

Cited  to  same  effect  in  Russell  v.  McDowell,  8.' 
tire  precinct  vote  for  malconduct  of  election  b< 
108  CaL  112,  49  Am.  St.  Rep.  74  (dted  in  Atkinsi 
424),  ruling  similarly  where  poUs  not  opened  a' 
properly  kept;  Knox  County  v.  Davis,  63  IlL  41( 
acted  fraudulently  in  admitting  votes  and  I 
Township  v.  Independent  District,  34  Iowa,  309, 
time  not  authorized  by  law;  and  in  Heyfron  v. 
18  Am.  St.  Rep.  760,  where  election  held  more 
taut  from  place  appointed  by  county  oomnuseU 
Gilleland  v.  Schuyler,  9  Kan.  591,  where  electii) 
■atad  by  election  board,  although  that  was  an  i| 
note    on  general  subject  to  People  v.  Bates,  83  A 


31  CaL  05-108  Notes  on  California  Reporta.  IM 

31  CaL  95-98.    HASTINGS  ▼.  HASTINGS. 

'^Trial"  is  not  Ended  until  dedsion  entered  or  judgment  rendered  aad 
filed,  p.  98. 

Cited  in  Reclamation  Dist.  t.  Thisby,  131  CaL  574,  holding  procednrs 
in  court  cases  to  be  the  same  whether  in  law  or  in  equity;  Warring  v. 
Freear,  64  CaL  56,  holding  trial  not  had  until  decision  filed  on  issues 
not  covered  by  verdict  on  special  issues;  Connolly  v.  Ashworth,  98  CaL 
206,  on  point  that  decision  filed  after  expiration  of  term  of  office  will 
not  support  judgment  entered  thereon;  and  on  same  point  in  Broder 
T.  Conklin,  98  CaL  362,  holding  order  for  interlocutory  judgment  not 
sufficient  to  complete  triaL 

31  CaL  98101.    GONZALES  y.  LEON. 

Special  Verdict  on  part  of  issues,  if  accepted,  withdrawn  other  tssnsf 
from  consideration  of  court,  p.  100. 

Cited  in  dissenting  opinion  in  Murphy  y.  Bennett,  68  CaL  633,  dis- 
cussing validity  of  findings  not  covering  all  of  issues. 

81  Cal.  101-103.   PEOPLE  y.  McCLELLAN. 

Rules  of  Court  are  Void,  when  depriving  party  of  statutory  right,  pt. 
103. 

CSted  to  same  effeec  in  dissenting  opinion  in'  In  re  Jeesup,  81  Old. 
483,  as  to  practice  on  petitions  for  rehearing;  State  v.  Withrow,  135 
Mo.  382,  as  to  rule  for  settlement  of  bills  of  exceptions;  and  in  Oori- 
moe  etc.  Co.  y.  Johnston,  5  Utah,  148,  sustaining,  however,  rule  limit- 
ing time  for  filing  transcripts  on  appeal.  Cited,  also,  in  note  to  Ststs 
y.  Gideon,  41  Am.  St.  Rep.  642,  on  general  subject. 

31  CaL  104-107.  READING  y.  HTTLLEN. 

Declaration  of  Sole  Trader  ship  need  not  be  acknowledged  in  form  le- 
quired  for  deeds,  p.  106. 

Cited  to  same  effect  in  Shed  y.  Blakely,  6  Mont.  249,  dlscuissing,  far- 
ther, effect  of  declaration. 

31  Cal.  107-108.  BOSTON  y.  HAYNES. 

Notice  of  Appeal  is  ineffectual  when  served  before  filing,  p.  108. 

Cited  to  same  effect,  dismissing  appeal  under  such  facts,  in  Foy  y. 
Domec.  33  CaL  317;  Courtwrigfat  v.  Berkins,  2  Mont.  405;  and  in  Lyon 
Co.  V.  Washoe  Co.,  8  Ney.  178.  Distinguished  under  code  in  Hewes  v. 
Carville  etc.  Co.,  62  CaL  517,  where  notice  filed  after  service  and  after 
filing  of  undertaking. 

Record  of  Lower  Court  cannot  be  corrected  when  case  la  in  appeUsts 
court,  p.  108. 


U63  Note«  on  California  Reports.  31  CaL  108-115 

Cited  to  same  effect  in  Satterlee  y.  Bliss,  36  Cal.  521,  as  to  insertion 
of  instructions  in  statement;  Thompson  y.  Patterson,  54  CaL  547,  re- 
fusing to  consider  errors  in  proceedings  before  referee  when  not  con- 
tained in  properly  authenticated  statement;  Boyd  v.  Burrell,  60  Cal. 
284  (cited  in  Ward  ▼.  Springfield  etc.  Co.,  12  Wash.  633),  as  to  cor- 
rection of  date  of  filing  notice  of  appeal,  and  in  People  v.  Gough,  2 
Utah;  69,  as  to  fact  of  service;  and  in  Golden  Fleece  etc.  Co.  t.  Cable 
eta  Co.,  15  Nev.  451,  as  to  correction  of  date  of  filing  statement;  State 
T.  C.  P.  etc  Co.,  21  Ner.  101,  denying  motion  to  strike  from  record  an 
amendment  to  answer  contained  therein;  and  in  Boggess  v.  Barris,  90 
Tex.  477,  as  to  paper  incorrectly  copied  into  transcript  on  appeal.  Die- 
tinguished  in  Warren  y.  Bopkins,  110  CaL  509,  permitting  under  rule  of 
court,  proof  of  service  of  notice  of  appeal  wiiBii  omitted  from  transcripti 

31  Cal.  106-116.  EX  PARTS  HSDLE7. 
Embezzlement  by  Agent.— Necessary  requisites  stated,  p;  111* 
Cited  in  People  y.  Johnson,  71  Cal.  890,  sustaining  information  against 
bailee;  Webb  y.  State,  8  Tex.  App.  311  (cited  in  Huntsman  y.  State,  12 
Tex.  App.  629),  holding  no  embezzlement  shown  when  property  did  not 
belong  to  principal;  and  in  Taylor  y.  State,  29  Tex.  App.  502,  holding 
facts  sufiScient  to  show  offense;  In  re  Grin,  112  Fed;  800,  sustaining  in- 
dictment in  extradition  proceedings.  Distinguished  in  People  y.  Jack- 
son, 138  Cal.  465,  holding  'intent  to  steal"  imneoessary  imder  section 

507,  Penal  Code;  United  States  y.  Cannon,  4  Utah,  128,  holding  indict- 
ment for  unlawful  cohabitation  sufficient.  Cited,  also,  in  note  to  Calkins 
y.  State,  98  Am.  Deo.  133,  upon  proof  of  fraudulent  Intent  in  conver- 
sion; and  at  pp.  138,  139,  defining  "by  virtue  or  in  course  of  employ- 
ment.'^ 

One  receiving  money  as  agent  is  estopped  to  deny  his  agency  when 
charged  with  its  embezzlement,  p.  113. 

Cited  to  same  effect  in  People  v.  Treadwell,  69  Cal.  235,  as  to  col- 
lections made  by  attorney  representing  himself  to  be  agent;  People 
y.  Gallagher,  100  Cal.  471,  as  to  moneys  converted  by  secretary  of  cor- 
poration in  making  drafts  for  payment  of  creditors;  People  v.  Royce, 
106  Cal.  187,  as  to  estoppel  of  treasurer  receiving  money  to  deny  valid- 
ity of  draft  on  whidi  money  received;  People  v.  Leonard,  106  Cal.  310, 
as  to  conversion  by  officer  of  corporation,  although  that  was  merely 
de  facto;  Grin  v.  Shine,  187  U.  S.  196,  upholding  sufficiency  of  showing 
that  one  accused  in  extradition  proceedings  of  crime  of  embezzlement 
had  care  and  control  of  property  within  California  Penal  Code,  section 

508,  defining  embezzlement;  State  v.  Spaulding,  24  Kan.  10,  as  to 
moneys  received  by  city  clerk  on  issuance  of  licenses,  though  without 
legal  authority;  State  y.  Heath,  8  Mo.  App.  106,  109,  as  to  moneys  re- 
ceived by  county  auditor  under  like  circumstances,  holding  actual  and 
■ot  legal  authority  was  alone  to  be  considered;  State  v.  Costin,  89  K. 


C  516,  as  to  servant  with  special  power  to  sell,  wiio  sells  at  less  than 
authorized  prioe;  and  in  Leonard  ▼.  State,  7  Tex.  App.  447,  holding  de- 
fendant estopped  by 'his  receipts  to  deny  bailment. 

Embezzlement  may  be  punished  in  this  state  when  there  oonsnin- 
mated,  although  commenoed  elsewhere,  p.  114. 

CSted  to  same  effect  in  State  v.  Bailey,  50  Ohio  St.  645,  where  servant 
was  to  sell  goods  in  a  county  and  to  report  to  principala  living  in  B, 
but  sella  and  converts  money  in  A.  Cited  also  in  note  to  People  t. 
Adama,  45  Aul  Dec  473,  upon  extraterritorial  force  of  penal  statutes; 
and  to  Calkins  v.  State,  98  Aul  Dec.  162,  as  to  venue  in  such  cases. 

Error  in  Statute  will  be  disregarded  when  appcuent  on  face,  and 
statute  read  correctly,  p.  114. 

Cited  to  same  effect  in  People  v.  Hill,  3  Utah,  353,  as  to  error  in 
reference  to  section  of  act  by  number;  Scouten  t.  Whatoom,  33  Warit 
283,  construing  Laws  of  1903,  page  279, '  relative  to  time  of  holding 
municipal  election.  Distinguished  in  State  v.  Archibald,  52  Ohio  St.  10, 
when  no  error  apparent  either  on  face  of  statute  nor  when  read  with 
others  in  pari  materia. 

81  CaL  115-118.  BLOOD  y.  LIGHT. 

Action  to  Abate  NoiBsmce.— General  verdioi  Is  raffident,  p.  117. 

Cited  in  Akin  v.  Davis,  11  Kan.  587,  on  point  that  sock  aetioa  k 
equitable;  and  p.  591,  on  question  of  form  of  verdict. 

Denial  of  Conjunctive  Allegations  raises  no  issue,  p.  117. 

Cited  to  same  effect  in  Doll  v.  Good,  38  CaL  290,  sustaining  judgment 
on  pleadings  under  such  deniaL 

Expert  Evidence  is  admissible  as  to  effect  of  damming  stream,  p,  118. 

Cited  to  same  effect  in  Sowden  v.  Idaho  etc  Co.,  55  Cal.  451,  as  to 
safety  of  certain  blasting  powder;  and  in  Ball  v.  Hardesty,  38  Kan. 
543,  as  to  effect  of  mill  dam  on  upper  channel,  holding  farther  tkat 
such  evidence  was  to  be  considered  by  jury. 

31  CaL  118122.  DANA  v.  JACKSON  ST.  ETC.  CO.  &  O.  89  Am.  Doe. 
164,  and  note  166. 

Lands  Gained  from  Sea  by  alluvion  belong  to  owner  of  adjoining 
land,  p.  120. 

Cited  in  note  on  general  subject  to  Berry  v.  Snyder,  96  Am.  Dee.  239, 
as  to  accretions  in  navigable  streams;  and  to  Gerrish  v.  Qough,  97  Am. 
Dec  565. 

Owner  of  Land  on  sea  or  bay  shore  has  no  authcnity  to  build  whsrf 
or  pier  out  from  his  land,  p.  120. 

Cited  to  same  effect  in  Eisenbach  ▼.  Hatfield,  2  Wash.  &L  248,  as  ts 


1505  Kotea  on 

lands  on  Puget  Sound.   CSted  i 
bridge  v.  Sherlock,  95  Am.  Deo 
as  to  aoci^tions  in  navigable 
161,  as  to  riparian  owners  oi 
Swartz,  36  Am.  St.  Rep.  337. 

31  GaL  122-127.  McMIinff  T.  B: 

Repeal  of  Statute  under  wlui 
in  such  suit,  p.  126. 

Cited  in  Vance  v.  Rankin,  1 
4  CaL  165;  note  on  general  aul 
481. 

Acts  in  Pari  Materia  are  to  1 

Cited  to  same  effect  in  disi 
Painter,  35  CaL  708,  oonatruini 

Forcible  Batty  and  Detainei 
entry  and  unlawful  detainer  1 
tion,  p.  126. 

Cited  to  same  effect  in  Peat 
atoo  allegiad  to  be  unlawfuL 

Forcible  Entry  is  entry  wit! 
with  menace  of  life  or  limb,  p. 

Cited  to  same  effect  in  Liv 
no  such  entry  shown  by  eyide 

81  CaL  132-140.  PEOPLE  v.  S 

Absence  of  Dollar  Mark  ! 
renders  assessment  void,  p.  13i 

Cited  to  same  effect  in  Peo 
Hastings,  38  Cal.  224;  and  Em 
void  when  made  under  such  a 
Tilton  V.  Oregon  etc.  Co.,  3  i 
such  sale;  and  in  In  re  Boyd, 
rule  to  entry  of  judgment  in 
401).  Distinguished,  holding 
text,  Midland  etc.  Co.  v.  Sta 
12  Mont.  34;  Gaboon  v.  Coe,  i 
60;  and  in  Jenkins  v.  McTigu< 
led.  Distinguished  also  in  Sal 
breviation  **Dolls."  used.  Deni 
in  State  v.  Eureka  etc.  Co.,  I 
subject  to  Lawrence  v.  Fastj 
Kirby,  76  Am.  Dec.  711. 


Duplicate  Assessment-roll  eanztot  be  resorted  to  to  cure  defecti  of 
original  as  to  insufficient  valuation,  p.  137. 

Cited  to  same  effect  in  People  y.  Hastings,  34  CaL  675  feited  ia 
Houghton  y.  Austin,  47  CaL  664),  as  to  omission  of  dollar  mark. 

Valuation  by  Assessor  is  foundation  of  proceedings  for  apportioning 
and  collecting  tax,  p.  138. 

Cited  to  same  effect  in  People  y.  Hibemia  Bank,  51  CaL  246,  21  Abl. 
Rep.  706,  on  point  that  credits  secured  by  mortgage  are  not  taxable, 
as  having  no  independent  value. 

Parol  Evidence  is  inadmissible  to  explain  valuation  oohimn  in  assess- 
meni  roll,  p.  138. 

Cited  in  AUen  v.  McKay,  139  CaL  101,  on  point  that  assessment-roll 
properly  certified  is  the  only  evidence  of  the  assessor's  acts  and  inten- 
tions; State  V.  Thompson,  18  S.  C.  542,  as  to  parol  evidence  of  entry 
of  assessment  when  board  required  to  certify  assessment  in  writing; 
Savings  and  Loan  Soc  v.  San  Francisco,  146  CaL  680,  arguendo. 

Act  Legalizing  Defective  Assessments  does  not  extend  to  case  where 
assessor  has  not  made  intelligible  valuation,  p.  139. 

Cited  to  same  effect  in  People  v.  McCreery,  34  CaL  437,  holding  de- 
fects as  to  classification  and  description  of  property  cured  by  act;  Peo- 
ple y.  Hastings,  34  CaL  574,  where  no  doUar  mark  appeared  in  valna- 
tion;  Slaughter  v.  Louisville,  89  Ky.  125,  where  assessor'a  valoatioii 
void  by  reason  of  improper  notice  of  sessions  of  tax  commissionen; 
Tidd  y.  Rives,  26  Minn.  210,  where  no  dollar  mark  in  valuation;  Howry 
v.  Blandin,  64  N.  H.  4,  where  joint  tax  levied  on  lots  owned  by  dif- 
ferent persons  severally.  Git^d  also  in  note  on  general  subject  to  Peo- 
ple y.  Seymoiir,  76  Am.  Dec  531. 

General  Citation.— Gray  v.  Stiler,  6  Okla.  643. 

31  C^  146-148.   PEOPLE  y.  FRISBIS. 

Possessory  Claim  to  public  land  is  taxable  as  resl  estate  under  aet 
of  1861,  p.  147. 

Cited  to  same  effect  in  People  y.  Black  Diamond  etc  Co.,  37  CaL  54, 
as  to  land  used  for  coal  mining;  People  v.  Donnelly,  58  CaL  146,  as  to 
land  bought  from  tide  land  commissioners;  and  in  State  v.  C  P.  etc 
Co.,  21  Nev.  259,  holding,  however,  that  mere  claim  to  unsurveyed  lands 
without  possession,  is  not  taxable. 

81  CaL  148-154.  BOWMAN  v.  CUDWORTH. 

Exceptions  to  Charge  are  sufficiently  spedfio  when  stipulated  to  kvit 
been  "duly"  made,  p.  150. 
Cited  to  same  effect  in  McCreeryy.  Everdlng,  44  CaL  248. 
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Surrender  and  Cancellation  of  nnzecorded  d 
p.  152. 

Cited  to  same  effect  in  Kelley  ▼.  WiUon, 
transaction.:  Lawton  v.  Gordon,  34  Cal.  38,  91 
37  Cal.  207,  where  deed  withdrawn  from  recoi 
in  records.  Cited  also  in  note  on  general  subjec 
Am.  Dec  688. 

Ettoppel  in  Pais.— Elements  of  stated  and  < 
Cited  in  ^i^lson  t.  Castro,  31  Oal.  440,  hold 
where  parties  not  injured  by  silence  complain 
bach,  38  Cal.  810,  99  Am.  Dec  879,  holding  no 
to  mislead  or  ignorance  of  truth  by  other  part 
Mont.  336,  holding  estoppel  by  sflence  at  sheril 
faeta  stated;  note  to  Davis  t.  Davis,  86  Am.  1 
feet* 

II  UL  1M-I60.    KIMBALL  T.  LOHMAS. 

Findings  should  be  read  together  when  oonsi 

Cited  to  same*  effect  in  Water  Co.  v.  Richar 

ing  rule  to  special  verdict;  Mott  v.  Ewing,  90 

Co.  y.  Pauly,  111  CaL  125;  Barnes  v.  Sabron,  1 

son  y.  Buckler,  29  Greg.  238. 

Claim  and  Delivery  for  Wood  Serered  from  I 
action  lies  when  land  in  adverse  possession,  p. 

Cited  in  Ophir  Silver 'Min.  Co.  v.  Superior  O 
involving  damages  for  trespass  on  quartz  lee 
mining  upon  dip  thereof  on  ground  in  possess i 
in  nature  and  beyond  jurisdiction  of  superior 
etc  Co.,  38  Cal.  673,  not  deciding  question;  Pa| 
418,  2  Am.  Rep.  464,  465,  on  point  that  owne 
crops  grown  and  harvested  by  defendant  if  t 
V.  Williams,  6  Mont.  385,  380,  sustaining  oomp 
cut  on  public  land;  Merrill  v.  Dixon,  15  Nev.  • 
can  Bue  for  wood  cut  on  his  land  as  long  as  it 
in  Jones  ▼.  Bull,  90  Tex.  192,  discussing  con 
parties  to  bond  on  claim  and  delivery  unde 
severed.  Distinguished  in  Martin  v.  Thompson, 
Rep.  666,  holding  owner  cannot  sue  in  trover  ii 
sown  by  defendant  in  adverse  posseseion.  Cit 
V.  Mason,  89  Am.  Dec.  429,  430,  on  general  subj 

Adverse  Possession  discussed  and  defined,  p. 

Cited  In  Garrison  v.  McGlockley,  38  CaL  80^ 
evidence  conflicting;  and  in  Lockey  y.  Horsky^ 
verse  possession  shown  under  facts. 
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81  Cal.  160167.  BIERCB  ▼.  RED  BLUFF  HOTSL  CO. 

Notice  to  Agent  is  notice  to  principal  as  to  facts  connected  with  mb- 
Ject  matter  of  agency,  p.  165. 

CSted  to  same  effect  in  Jones  v.  Earl,  37  Oal.  633,  99  Am.  Dec  339, 
as  to  notice  of  stoppage  in  transitu  to  carrier's  agent;  Quinn  ▼.  Dres- 
bacfa,  75  CaL  162,  7  Am.  St.  Rep.  140,  as  to  notice  to  collecting  agent  of 
another  agent's  authority  to  receiTe  money;  Renton  v.  Monnier,  77  CaL 
453,  holding,  however,  architect  with  specified  powers  not  sndi  sgent 
as  to  impute  knowledge. to  owner  of  assignment  of  building  contract; 
Watson  V.  Sutro,  86  CaL  517,  as  to  notice  to  purchaser's  attorney  of 
defects  in  title  to  be  acquired;  Wittenbrock  v.  Parker,  102  Cal.  101,  41 
Am.  St.  Rep.  177,  as  to  notice  to  one  of  firm  of  attorneys  of  satisfac- 
p,  tion  of  mortgage  and  holding  further  as  to  information  acquired  by  at- 
torney prior  to  employment  by  client;  Jefferson  v.  Hewitt,  103  Cal.  629, 
630,  as  to  notice  to  secretary  and  agent  of  corporation  of  oonditions 
attached  to  stock  subscription;  Butler  v.  Morse,  66  N.  H.  431,  as  to 
notice  to  attorney  of  decrees  made;  Goodenough  y.  Warren,  5  Sawy. 
602,  10  Fed.  Cas.  591,  as  to  notice  to  grantee's  agent  of.  prior  unrecorded 
deed;  and  in  Lakin  ▼.  Sierra  Buttes  etc  Co.,  11  Sawy.  240,  25  Fed. 
Rep.  342,  as  to  notice  to  agent  of  corporation  of  payment  of  purchsM 
money.  Cited  also  in  note  on  general  subject  to  Parker  t.  Conner,  46 
Am.  Rep.  186;  and  to  Trentor  y.  Pothen,  24  Am.  St.  Rep.  230,  232. 

31  (M.  167-169.  McDonald  t.  eatz. 

Proceedings  in  Insolyency  are  inyalid  unless  based  on  yaUd  order  tt 
show  cause  and  publication,  p.  168. 

Cited  to  same  effect  in  Hastings  y.  Cunningham,  39  CaL  142,  boidiiig 
proceedings  yoid  where  order  made  before  filing  of  petition;  and  ia 
Cerf  y.  Oaks,  59  CaL  134,  holding  further  that  jurisdiction  to  maks 
orders  preceding  publication  attaches  on  filing  petition;  note  to  Ssa- 
ford  y.  Edwards,  61  Am.  St.  Rep.  489,  on  premature  entry  of  judgmeai 

Insolyency. — ^Proceedings  are  spedal  and  jurisdiction  must  afSrm- 
atiyely  appear,  p.  169. 

Cited  in  Keystone  etc  Co.  y.  Superior  Court,  138  CaL  742,  deayisg 
right  of  foceign  oorporation  to  file  yoluntary  petition  under  state 
statute. 

31  Cal.  170-173.  SAKCHSZ  y.  CARRIA6A. 

Record  on  Appeal  does  not  include  papers  in  another  actiMi,  aHhoagh 
'  copied  into  transcript,  p.  171. 

Cited  to  same  effect  in  Simon  y.  Durham,  10  Greg.  55,  on  point  tbat 
supreme  court  will  not,  in  passing  upon  case,  take  Judicial  notice  ot 
record  in  another  case  also  on  appeaL 
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Bzectttion  can  be  stayed  on  motion  alone  when  it  and  its  judgment 
are  void  on  face,  p.  172. 

Cited  to  same  effect  in  Ketchum  r.  Crippen,  37  Cal.  228,  denying  right 
of  separate  action  to  enjoin  foreclosure  sale  on  ground  of  tender  of 
amount  due;  Murdock  v.  De  Vries,  37  Cal.  529,  ruling  similarly  as  to 
judgment  by  default  in  excess  of  plaintiff's  rights;  Gates  v.  Lane,  49 
Cal.  269,  as  to  justice's  judgment  void  for  want  of  jurisdiction,  al- 
though docketed  with  county  clerk;  Wakelee  v.  Daivs,  62  Cal.  514,  on 
point  that  judgment  will  not  be  yaeated  on  motion  made  more  than 
three  years  afterward;  Miss.  etc.  Co.  v.  Hoereth,  144  Mo.  149,  on  point 
that  execution  will  not  be  enjoined  when  judgment  is  void  on  its  face; 
Hanson  v.  Johnson,  20  Minn.  195,  where  sale  would  not  ereate  cloud: 
Ladd  v.  Ramsby,  10  Oreg.  210,  holding  further  as  to  right  of  garnishee 
to  maintain  separate  action;  and  in  Harrison  t.  Crumb,  1  Tex.  Civ.  App. 
054,  discussing  general  subject  of  injunctions  against  judgments.  IMs- 
tinguished  in  San  Juan  etc.  Co.  v.  Finch,  6  Colo.  220,  sustaining  sepa- 
nis  action  where  judgment  void  foir  want  of  service.  Cited  also  in 
note  on  general  subject  to  Taylor  t.  Lewis,  19  Am.  Dee.  139;  Common* 
wealth  V.  Magee,  49  Am.  Dec.  614;  and  to  Little  Rook  etc  Go.  T.  Wells, 
54  Am.  St.  Rep.  249,  250. 

31  Cal.  173-176.  SPRAGUE  y.  NORWAY. 

Inegttlarities  in  Klection  will  not  vitiate  it,  unless  affeoting  final  re- 
sult, p.  175. 

C^d  in  People  v.  Lodi  eta  Dist.,  124  CaL  703,  holding  election  not 
vitiated  by  improper  selection  of  election  board;  Abbott  v.  Hartley,  148 
Cal  486,  noted  under  Whipley  v.  McKune,  12  CaL  352;  Keller  v.  Chap- 
man, 34  Cal.  640,  and  Gilleland  v.  Schuyler,  9  Kan.  588,  as  to  appoint- 
ment of  election  officers;  Preston  v.  Culbertson,  58  Cal.  209,  as  to 
change  of  polling  place;  Atkinson  v.  Lobreer,  111  Oal.  422,  as  to  can- 
Tass  of  votes,  where  acts  done  in  good  faith  and  with  no  intent  of 
fraud;  Stinson  v.  Sweeney,  17  Nev.  321,  where  inspectors  failed  to 
qualify  or  to  certify  returns;  and  in  Loomis  v.  Jackson,  6  W.  Va.  692 
(cited  in  Deal  v.  Hollandsworth,  39  W.  Va.  5).  C^ted  also  in  note  on 
general  subject  to  People  v.  Bates,  83  Am.  Dec  750,  753. 

'Vonth'*  means  calendar  and  not  lunar  month,  p.  175. 

Cited  to  same  effect  in  Savings  ft  L.  Soe.  v.  Thompson,  82  CaL  350, 
as  to  publication  of  summons;  and  in  Merse  v.  Assurance  Co.,  108  N. 
C.  243,  holding  "twelve  months"  in  limitation  clause  of  policy  equival- 
ent to  "one  year"  in  statute  restricting  limitations;  note  to  State  v. 
Michel,  78  Am.  St.  Rep.  884,  385,  on  "month." 

Construction  of  Words  should  be  according  to  general  usage  and  com- 
mon acceptation,  unless  technical,  p.  176. 

Cited  to  same  effect  in  Miller  v.  Dunn,  72  CaL  465,  1  Aul  St  Repi 
Notes  Cal.  Rep.—99. 
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60  (cited  in  Attorney  General  y.  Taggart,  66  N.  H.  364),  eofDBtnung 
l&w"  as  used  in  constitution;  Smith  v.  Furbish,  68  K.  H.  128,  qpioting 
Miller  t.  Dunn,  72  Cal.  465. 

31  CaL  180-185.    SMITH  t.  TITLS.    89  Am.  Dec.  167. 

Possession  of  Land  by  Stranger  to  Record  is  suffiefent  to  pat  pur- 
chaser from  record  owner  upon  inquiry  as  to  such  possessor's  title,  p. 
183. 

Cited  to  same  efTeet  in  Thompson  t.  Piodie,  44  CaL  516,  diaeosslag 
tenant's  possession  as  notice  of  his  landlord's  title;  Unger  t.  Hooney, 
63  CaL  696,  49  Am.  Rep.  106,  as  to  what  constituteB  '^toriov"  ad- 
verse possession  (and  see  De  Frieze  v.  Quint,  94  CaL  663,  28  Am.  St, 
Rep.  166) ;  Dreyfus  v.  Hirt,  82  CaL  625,  as  to  possession  under  unre- 
corded lease  inconsistent  with  former  recorded  lease  which  oorered  only 
a  part  of  the  land;  and  in  Emeric  ▼.  Aivarado,  90  CaL  473,  as  to 
tenant's  possession,  holding  same,  however,  not  to  be  notice  p^  se. 
Cited  also  in  note  on  general  subject  to  Knox  y.  Thompson,  13  An. 
Dec  250;  and  to  Anthony  t.  Wheeler,  17  Am.  St.  Rep.  290. 

Notice  is  Imputed  from  facts  sufficient  to  put  one  on  inquiry  sad 
failure  to  investigate  them,  p.  183. 

Cited  to  same  effect  in  Palmtag  v.  Doutrick,  59  Cal.  167,  43  Am  Rep. 
255,  as  to  rights  under  lease  and  bill  of  sale  of  personalty;  Mont- 
gcymery  v.  Keppel,  75  CaL  131,  7  Am.  St.  Rep.  126,  as  to  notice  to  mort- 
gagee of  facts  affecting  title  to  land. 

Grantee  nnder  XTnrecorded  Deed  will  not  prevail  over  eubsequeat 
grantee  under  recorded  deed  unless  latter  has  taken  with  notice,  p.  183. 

Cited  in  McNeil  v.  Cong.  Soc  66  CaL  110,  on  point  that  purchaser 
of  legal  title  for  value  and  without  notice  takes  it  free  of  all  equities. 

Fraud  wiU  not  be  Preswned,  but  must  be  pRvrsd,  p.  184. 

Cited  In  note  on  general  mibjeet  to  Tnteur  v.  Chase,  14  Am.  St.  Bep. 
579. 

Possession  consistent  tHth  record  title  will  not  put  snbeeqnent  pnr^ 
chaser  on  Inquiry  as  to  tM  title,  p.  184. 

Cited  in  Schumacher  v.  Truman,  134  CaL  432,  MuUins  v.  Butte  etc 
Co.,  25  Mont.  636,  540  (dting  main  case  on  other  points  also) ;  Bad  R. 
etis*  Co»  V.  Smith,  7  K  Dak.  241,  .holding  purchaaer  not  put  on  inquiry 
under  facts  stated;  of.  opinion  of  divided  court  in  Ellison  v.  Tcurpin,  44 
W.  Va.  425,  431,  438;  McCarthy  v.  Nicrosi,  72  Ala.  334,  47  Am.  Rep.  419, 
as  to  grant  of  easement  taken  from  record  owner  when  in  joint  pos- 
session with  another  who  had  unrecorded  deed;  Munn  v.  Aabey,  110 
Ala.  631,  as  to  notice  to  mortgagee  of  vendor's  lien  of  motlier  of  mort- 
gagors, who  lived  with  them  and  cultivated  part  of  land;  JeffersonviUe 
eve.  Co.  V.  Oyier,  82  Ind.  405,  ^here  landowner  has  sold  part>  but  ven- 
dee incloses' and  cultivates  only  part  of  land  so  sold;  Priekett  ▼.  Reed, 
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3  Tex.  Civ.  App.  352,  where  mother  (grantee 
(grantor)  but  her  possession  was  not  exelusive 
ing  opinion  in  Wickes  v.  Lake,  25  Wis.  95,  nu 
session  of  equitable  owner  to  have  been  suffici 
quent  mortgagee.  Orerruled  in  Bell  v.  Pleasant 
to  cancel  deed  when  plaintiff  asserts  title  undc 
and  defendant's  claim  under  recorded  deeds 
recorded  deed  from  plaintiff's  grantor  under 
title  as  such,  burden  is  on  defendant  to  show 
in  note  on  general  subject  to  May  t.  Sturdivan 

Possession  will  not  impart  notice  unless  o 
ehisive  of  grantor,  p.  184. 

Olted  to  same  effect  in  Taylor  v.  C.  P.  etc.  C< 
eridence  to  show  tluit  purchaser  knew  nothing 
the  land,  and  holding  such  possession  not  sho^ 
man,  79  Gal.  296,  on  point  that  sole  corporation 
title  by  adverse  possession  where  deed  was  ma 
and  in  Wickes  ▼.  Lake,  25  Wis.  81. 

31  GaL  186*195.  FISH  ▼.  fiSDINGTON. 

Denial  of  ConjunctiTe  Allegations  as  a  whol 
no  issue,  p.  194. 

Cited  to  same  effect  in  Burke  ▼.  Carruthers 
forcible  entry;  Reed  v.  Calderwood,  32  Cal.  1] 
Westbay  y.  Gray,  116  (3aL  663,  as  to  allega 
principal  and  interest;  Harden  y.  A.  etc  Co.,  ' 
tions  of  negligent  nmning  of  engine;  Power  y 
denials  of  indebtedness;  and  in  dissenting  0{ 
wick,  2  N.  Mex.  373,  on  point  that  failure  to  d( 
lent  to  admission. 

31  GaL  196-200.  PEOPLE  y.  MARIPOSA  CO. 

I>eKription  ^  Land  aosessed  held  to  be  d< 
taxes,  p.  198. 

Cited  in  People  y.  Flint,  89  GaL  673,  hold) 
ment-roU  insufficient;  and  in  People  v.  Cone, 
y.  Mahoney,  55  CaL  289,  ruling  similarly. 

31  Cal.  201-207.    SCHLOSS  ▼.  CREPIXORS. 

Publication  of  Hotioe  to  creditors  fn  insol 
affidavit,  p.  203. 

Cited  to  same  effect  in  Barrett  y.  Carney^ 
davit  by  proprietor  sufficient. 
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Provisions  of  Insolvent  Act  must  be  strictly  complied  with,  p.  207. 
Cited  to  same  effect  in  Wilson  v.  Creditors,  32  CaL  414,  holding  peti- 
tion sufficient. 

31  Cal.  207-210.  PECK  ▼.  COURTIS.  S.  C.  Hihn  v.  Courtis,  31  CaL  399, 
403. 

Appeal  does  not  lie  directly  from  order  overruling  exceptions  to  ref- 
eree's report  in  partition,  p.  208. 

Cited  to  same  effect  in  Pendergast  v.  Knox,  32  Cal.  75,  as  to  orde* 
refusing  to  amend  order  allowing  time  to  move  for  new  trial,  and  order 
striking  out  statement  on  motion  for  new  triaL  Cited  also  in  Sharon 
V.  Sharon,  68  Cal.  337,  as  case  wherein  several  orders  were  included  in 
one  appeaL 

Time  to  Appeal  from  Judgment  runs  from  rendition,  not  from  ent^, 
p.  209. 

Cited  in  Bell  v.  Staacke,  137  Cal.  310,  and  Ex  parte  Morton,  69  Ark. 
62,  noted  under  Gray  v.  Palmer,  28  Cal.  416;  Genella  v.  Relyea,  32  CaL 
159,  holding  rendition  to  be  entry  in  minutes  of  order  for  judgment; 
Wetherbee  v.  Dunn,  36  Cal.  252;  Young  v.  Wright,  52  Cal.  410  (cited 
in  Harmon  v.  Comstock  etc  Co.,  9  Mont.  248),  distinguishing  between 
judgment  "rendered"  and  one  "duly  given  and  made'';  In  re  Cook,  77 
CaL  225,  227,  228,  11  Am.  St.  Rep.  271,  272,  273,  on  point  tha4;  decrae 
of  divorce  becomes  effective  from  rendition  and  may  be  entered  after 
death  of  one  of  parties;  In  re  Rose,  80  Cal.  169,  holding  filing  of  find- 
ings and  decree  on  settlement  of  administrator's  account,  to  be  rendi- 
tion; Anderson  v.  Mitchell,  58  Ind.  595,  holding  time  to  appeal  not  ex- 
tended by  clerk's  failure  to  enter  judgment;  and  in  Mayer  v.  Hag- 
gerty,  138  Ind.  632.  Distinguished  in  Thomas  v.  Anderson,  55  OaL  45, 
holding  time  to  appeal  to  run  from  entry,  under  code  provisions;  and 
in  Trenouth  v.  Farrington,  54  CaL  274,  holding  statute  of  limitations 
to  run  from  entry. 

31  CaL  210-211.  PEOPLE  v.  COHEN. 

Taxation. — ^Possessory  claim  to  public  land  is  "property,"  and  taxable 
as  such,  p.  211. 

Cited  to  same  effeet  in  People  v.  Black  Diamond  Coal  Co.,  37  CaL  54, 
as  to  United  States  land  used  for  eoal  mining. 

Findings. — Court  is  presumed  to  have  found  facts  necessary  to  sus- 
tain judgment,  p.  212. 

Cited  to  same  effect  in  Smith  v.  Cushing,  41  Cal.  99,  where  no  objec- 
tion take  to  any  defect  in  findings;  Poppe  v.  Atheam,  42  CaL  617, 
under  similar  circumstances  and  construing  Stats.  1861,  p.  589;  War- 
ren V.  Quill,  9  Xev.  264,  holding  judgment  not  bad  for  want  of  finding 
on  material  issue  unless  findings  excepted  to  as  being  defective. 


Sufficiency  of  Findings  to  support  judgment  is  o 
able  on  appeal  from  judgment  as  to  such  findings 

CSted  to  same  effect  in  Kahn  y.  Central  etc.  Co.,  1 
that  insufficiency  of  evidence  can  be  reviewed  only 
for  new  trial. 

31  CaL  211214.    JAMBS  ▼;  WILLIAMS. 

Findings  not  Excepted  to  can  be  considered  onl] 
support  judgment,  p.  213. 

Cited  in  Wbite  v.  Beal  etc.  Co.,  65  Ark.  286,  n 
San  Francisco,  28  Cal.  591. 

Findings  of  ^act  do  not  include  evidence  or  < 
therewith,  p.  213. 

Cated  to  same  effect  in  McClory  v.  McClory,  38  C 
of  judge. 

Ditch  Owner  entitled  to  all  water  at  origin  of 
stricted  in  its  enlargement,  p.  214. 

Cited  in  note  to  Heath  y.  Williams,  43  Am.  I 
of  appropriation. 

31  Cal.  214-217.    LAKE  MERCED  WATEB  CO.  v 

Jadidal  Knowledge  does  not  extend  to  fact  of 
and  conflicting  proceeding,  p.  216. 

Cited  in  Gibson  v.  Buekner,  66  Ark.  86,  as  to  p 
cause;  Withaup  v.  United  States,  127  Fed.  636 
forgery  papers  filed  in  other  cases  cannot  be  introc 
comparison  of  handwriting  without  proof  of  wril 
State  V.  Osbom,  36  Kan.  531,  as  to  organization  c 
of  such  organization;  Simon  v.  Durham,  10  Oreg. 
record  in  another  action,  pending  on  appeal;  anc 
4  8.  Dak.  336,  distinguishing  case,  however,  when 
ings  and  judgment  were  pleaded  in  second  suit. 
V.  Mestier,  89  Am.  Dec.  688,  on  general  subject. 

Condemnation.— Conflicting  claims  of  two  corpor 
erty  may  be  considered  together,  p.  217. 

Cited  in  Eureka  etc  Co.  v.  CaA.  etc.  Co.,  103  Fe^ 
tion  sought  on  behalf  of  one  petitioner  in  state 
sequent  proceedings  by  another. 

Denied  as  obiter  in  San  Francisco  etc  Co.  ▼.  A 
denying  jurisdiction  to  determine  priority  of  i 
proceedings. 


81  CaL  218-220.    POPE  y.  DALTON. 

Affidavit  for  Continuance  for  absence  of  witness  musti^  state  tkal 
they  were  the  only  persons  by  whom  facts  stated  ooold  be  prored,  p. 
218. 

Cited  in  note  to  Stevenson  v.  Sherwood,  74  Am.  Dec  147,  on  geserml 

subject. 

Ejectment. — Plaintiff  cannot  recover  unless  defendant   sliown   to  be 
in  possession  at  commencement  of  action,  p.  219. 
Cited  to  same  effect  in  Frazier  v.  Lynch,  97  CaL  372. 

31  CaL  220-225.    PEOPLE  y.  DOE. 

Sheriff's  Deed  on  execution  sale  is  not  admissible  without  proof  of 
judgment  and  execution,  p.  221. 

Cited  to  same  effect  in  Peterson  v.  Weissbein,  75  CaL  178,  as  to  eon- 
stable's  deed;  and  in  Bolan  v.  Bolan,  4  Nev.  152,  applying  rule  to  deed 
of  tax  collector  on  tax  sale.  Cited  in  note  on  general  subject  to  Hamp- 
ton V.  Speckanagle,  11  Am.  Dec.  709;  and  to  Dufour  v.  Camf ranee,  13 
Am.  Dec.  365;  and  to  Jackson  v.  Shepard,  17  Am.  Dec.  510,  as  to  prima 
facie  character  of  recitals  in  tax  deed. 

Docketing  of  Justice's  Judgment  by  county  derk  does  not  render  it 
a  judgment  of  district  court,  p.  223. 

Cited  to.  same  effect  in  Morres*  v.  Peycke,  44  Neb.  412,  discussing 
priority  of  execution  as  between  original  judgment  of  district  eourt 
and  those  so  docketed;  and  in  Ducheneau  v.  Ireland,  5  Utah,  109,  hold- 
ing, however,  that  such  judgm^it  became  judgment  of  district  court  as 
far  as  issue  and  levy  thereon  concerned. 

Writ  of  Assistanccf  will  not  lie  on  execution  sale  for  taxes  under 
justice's  judgment  docketed  by  county  clerk,  p.  225. 

Cited  in  note  to  Wilson  v.  Polk,  51  Am.  Dec  154,  on  general  sob- 
ject. 

31  CaL  225231.    VASSAITLT  v.  SEITZ. 

Adverse  Possession. — Findings  held  to  be  sufficient  to  show,  p.  228. 

Cited  in  Townsend  v.  Edwards,  25  Fla.  588,  holding  statute  not  ap- 
plicable because  possession  not  continuous. 

Plea  of  Statute  of  Limitations  may  be  made  on  appeal  when  pleaded, 
although  not  urged  in  argument  in  lower  court,  p.  228. 

Distinguished  in  Lindsay  v.  Pettigrew,  6  S.  Dak.  133,  holding  objee^ 
tions  to  defective  complaint  waived  by  failure  to  objeet  to  evidence 
offered  thereunder. 

Judicial  Notice  does  not  extend  to  pendency  of  proceedings  in  an- 
other court,  p.  229. 
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Cited  Su  note  on  general  subjeofc  to  Laalear 
688. 

Hatter  in  Avoidance  of  statute  of  limitat 
pleaded  in  replication,  p.  230. 

Cited  to  same  effect  in  Arrington  y.  Liscom,  I 
741,  as  to  answer  where  adverse  possession  { 
Anderson  ▼.  fisk,  86  Cal:  632,  on  point  that  de 
pate  matter  to  be  set  up  by  plaintiff  in  sue 
opinion  in  Morris  ▼.  De  Cells,  51  Cal.  63,  main 
on  defendant  as  to  provisos  of  act  as  to  limit 
cover  Mexican  daims;  Kraft  v.  Greathouse,  1  I< 
plea  of  statute  is  waived  unleas  made  in  lower 
Oranby  etc.  Co.,  80  Mo.  91. 

SI  Cal.  231233.    LEFFINGWSLL  v.  GRIFFINi 

Denial  which  is  negative  pregnant  is  equival 
aential  fact,  p.  232. 

Cited  to  same  effect  in  Scovill  v.  Barney,  4  C 
of  exact  value  alleged  in  complaint  to  be  adml 

81  Cal.  233238.    BLYTHE  v.  POITLTNKY. 

Mechanics'  Liens  are  enforceable  only  to  «xt 
eontractor  on  contract,  p.  238. 

Cited  to  same  effect  in  Dingley  v.  Greene,  54 
tect's  certificate  conclusive  as  to  indebtedness  t( 
in  case  of  collusion  or  fraud;  Wiggins  v.  Bri( 
contractor  abandoned  work  before  completion,  1 
to  that  time;  Cutler  v.  McCormick,  48  Iowa,  41i 
lienors  and  other  creditors  of  contractor  who  h 
owner;  Frost  v.  Falgetter,  52  Neb.  696,  noted  i 
22  Cal.  666;  Bicker  v.  Schadt,  5  Tex.  Civ.  A] 
materialman  where,  by  terms  of  contract,  it  1 
of  abandonment  all  unused  material  should  be 
Goodman  v.  Baerlocher,  43  Am.  St.  Rep.  904^ 
abandonment  before  completion. 

SI  CaL  238-240.    DIMICK  ▼.  CAMPBELL. 

Judgment-roU  does  not  include  papers  on  n 
swer,  p.  240.  i 

Cited  in  Hawley  v.  Kocher,  123  Cal.  82,  on  j 
out  is  not  reviewable  on  judgment -roll  when 
to  the  order  are  insufficient;  Orange  etc.  Bank 
denying*  review  of  such  order  on  judgment-ri 
Francisco,  36  CaL  114,  as  to  moving  papers 
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strike  out  portions  of  oomplaint;  Feely  ▼.  Shirley,  43  GaL  370,  as  to 
ruling  of  court  in  striking  out  part  of  answer;  Spenoe  t.  Scott,  97  CsL 
181,  refusing  to  consider  order  striking  out  parts  of  answer,  where 
no  bill  of  exceptions  in  record;  and  in  Graham  v.  Linehan,  1  Idaho, 
781,  as  to  order  striking  out  part  of  supplemental  complaint. 

General  Allegation  of  Damages  will  support  default  judgment,  erea 
if  record  does  not  show  introduction  of  testimony  thereon,  p.  240. 

Cited  to  same  effect  in  Martin  y.  Durand,  63  Cal.  43,  where  no  objec- 
tion made  to  pleading  or  objection  to  evidence  of  damage;  Jolinson  t. 
Vance,  86  Cal.  114,  holding  evidence  of  damage  unnecessary  to  support 
judgment  on  pleadings  where  no  issue  raised;  Haggin  v.  Loreatz,  13 
Mont.  411,  as  to  judgment  by  default  tinder  general  allegation  where 
only  judgment-roll  before  appellate  court;  and  in  White  v.  Northwest 
Stage  Co.,  5  Greg.  102,-  holding  that  production  of  ^root  of  damage  will 
be  presumed  in  support  of  sueh  judgment. 
t 

31  Cal.  240-260.    TAYLOR  y.  PALMER.    &  a  dissenting  opinion,  666; 
and  Taylor  v.  Donner,  31  Cal.  480. 

Mayor  Need  not  Sign  nor  approve  resolution  of  intention  in  street 
work  proceedings,  p.  243. 

Cited  to  same  effect  in  Hendrick  v.  Crowley,  31  Cal.  473,  as  to  like 
proceedings;  Beaudry  v.  Valdez,  32  Cal.  275;  Nolan  ▼.  Reese,  32  GaL 
487;  Martindale  ▼.  Palmer,  52  Ind.  414. 

Sundays  are  to  be  counted  when  intervening,  in  computing  notiee  for 
specified  number  of  days,  p.  244. 

Cited  in  Cal.  etc.  Co.  v.  Reynolds,  123  CaL  91,  sustaining  publiea- 
tion  of  notice  under  street  improvement  act;  Miles  v.  McDermott,  31 
Cal.  272,  as  to  ten  days'  publication  of  resolution  of  intention  on  streH 
work;  Haskell  v.  Bartlett,  34  CaL  283,  holding  such  publication  un- 
necessary on  such  Sundays;  Clapton  v.  Taylor,  49  Mo.  App.  126,  sus- 
taining notice  of  intention  for  street  work  when  last  publication  made 
on  Sunday;  in  Williams  v.  Lane,  87  Wis.  159,  on  point  that  where  last 
day  to  sue  on-  lien  falls  on  Sunday,  suit  should  be  brought  on  preceding 
day;  and  in  Puleston  v.  United  States,  85  Fed.  Rep.  575,  allowing  mar- 
shal's per  diem  for  Sunday,  when  court  actually  open  on  tliat  day. 

Sections  of  Same  Act  in  pari  materia  are  to  be  construed  togetiier, 
p.  244. 

Cited  to  same  effect  in  dissenting  opinion  in  Nicholson  etc  Co.  r. 
Painter,  35  Cal.  708,  as  to  different  acts  in  pari  materia;  Leet  v.  John 
Dare  etc.  Co.,  6  Nev.  222,  as  to  different  sections  of  same  laws;  and  m 
Braithwaite  v.  Cameron,  3  Gkla.  635,  on  point  that  act  is  to  be  cgb- 
fltrued  according  to  intent  of  legislature  in  its  passage. 

Sacteosion  of  Time  for  performance  of  street  work  is  valid  under 


act  of  1863  although  made  aft«r  expiration  of 
tract,  p.  246. 

Distinguished  and  doubted  In  Toiney  ▼.  Do 
holding  such  extension  inralid  when  made  after 
plication  to  supervisors;  Beyeridge  v.  laTingstoxi 
provisions  of  subsequent  act  (1871-2,  808)  mandi 
1^7  Cal.  Ill,  holding  further  no  extension  grante 
assessment  on  appeal  and  directing  further  woi 
Brady,  160  U.  S.  21,  22. 

Contracts  for  Street  Work  are  assignable  and 
assignee  on  due  performance,  p.  247. 

Cited  to  same  effect  in  Anderson  r.  De  Urioeti 
assent  of  municipality  unnecessary;  Taylor  t.  B< 
talning  right  of  city  to  transfer  to  contractor  its 
Distinguished  in  Arkansas  etc.  Co.  ▼.  Belden  et€ 
and  in  Delaware  Go.  v.  Diebold  etc  Co.,  133  U.  S 
ive  contracts  personal  and  not  assignable. 

Street  Work.— Demand  may  be  made  by  contra 

Cited  in  Beid  v.  Oay,  134  Cal.  215,  216,  sui 
under  later  act,  citing  main  case  also  on  quest 
ment. 

Personal  Judgment  for  deficiency  in  suit  on  st 
not  be  rendered  and  act  authorizing  same  is  void, 

Cited  to  same  effect  in  Beaudry  v.  Valdez,  3S 
Beese,  33  CaL  296,  holding  further  ae  to  rights 
tractor;  Gaffney  ▼.  Donohue,  86  Cal.  105,  modify 
stricting  it  to  sale  alone;  Coniff  v.  Hastings,  36  ( 
modifying  same  accordingly  Himmelman  v.  Stei 
enssing  form  of  assessment;  Gillis  v.  Cleveland,  £ 
liability  of  lot  owner  under  Stats.  1885,  147;  an< 
00  CaL  617,  under  same  act;  Santa  Cruz  eta  Co.  ^ 
denyinff  right  to  jury  trial  in  such  action;  Hellman 
139,  discussing  liability  on  street  improvement  bon 
in  Louisville  etc.  Co.  v.  State,  8  Ind.  App.  387,  mi 
such  judgment  against  railroad  company;  Maco 
396,  34  Am.  Bep.  4^,  discussing  liabiUty  of  lot 
adjoining  sidewalk;  St.  Louis  v.  Allen,  53  Mo.  6 
tional  an  act  authorizing  such  judgment;  Ivan 
Greg.  247;  Seattie  v.  Yesler,  1  Wash.  Ter.  576;  dU 
Co.  V.  Perry,  26  Ind.  App.  660,  construing  local  si 
etc.  Bank  v.  Land  Co.,  156  Ind.  663.  Distinguisht 
judgments  under  local  acts,  in  Burlington  v.  Quic 
in  Dewey  v.  Des  Moines,  101  Iowa,  428) ;  Gest  v. 
281,  and  in  Storrie  v.  Cortes,  90  Tex.  203.  Citec 
eral  subject  to  Richards  v.  Commissioners,  42  Ai 


Assessment  tor  street  wotk  is  not  ^'taxation"  &na  m&j  oe  restnetea 
to  owners  of  property  benefited  by  such  work,  p.  251. 

Cited  to  same  effect  in  Chambers  v,  Satterlee,  40  Cal.  514,  515,  sus- 
taining assessment  for  grading  street;  Williams  v.  Corcoran,  46  GaL 
555,  556,  holding,  however,  that  charge  imposed  on  all  property  real 
and  personal,  in  district  is  'tax,"  although  levied  to  make  local  im- 
provement on  road;  Mahoney  v.  Braverman,  64  Cal.  569,  eustaining 
power  of  trustees  to  order  construction  of  sewer  through  two  streets 
in  one  contract;  and  in  Twiss  v.  Port  Huron,  63  Mich.  539,  ruling  simi- 
larly as  to  creation  of  several  assessment  districts  along  line  of  pro- 
posed pavement;  Jennings  v.  Le  Breton,  80  CaL  16,  sustaining  assess- 
ment for  grading  based  on  street  fronta^  but  otherwise  irrespective 
of  benefits;  San  Diego  v,  Linda  Vista  etc.  Dist.,  IDS  Cal.  193^  sustain* 
ing  asae&sment  by  irrigation  district  a^am&t  pueblo  lands  of  city  ex- 
«mpt  from  "taxation";  Ludlow  v>  Trufitees,  78  Ky.  3U4,  holding  rail- 
road company  liable  for  aasesfiment  on  lot  owned  by  it  within  diBtiict 
as  established;  ^nd  in  State  v.  Dodge  County,  S  Neb.  130,  30  Am.  Rep, 
623,  ajfirinmg  right  of  legialatui'e  to  delegate  to  county  the  power  of 
local  improvement  and  aBeessment. 

^'Taxation"  and  "Assessment"  defined  and  dlstingriished,  p,  25  L 
Cited  m  Santa  Barbara  v.  Steams,  hi  CaL  501  (cited  in  Stat«  t. 
French,  17  Mont,  59),  holding  license  charge  to  be  a  "tax";  Wood  t. 
Brady,  6B  Cal.  79^  di^tlnguifihiDg  between  sales  for  taxes  and  for  street 
aBs^ssment  liens  as  to  effect  on  prior  liens;  Arroyo  ete,  Co,  v,  Supen<Jr 
Court,  02  CftL  50,  27  Am,  St.  Bep.  02^  holding  "assessment"  as  to  juris- 
diction  of  superior  courtj  not  to  include  '*stoek  assessment"'  i  and  in 
Holley  V.  Orange  County,  10&  CaL  426,  discussing  distinction  and  hold- 
ing charge  to  be  asBesament^ 

Assessment  cannot  be  levied  by  legislature  except  through  medium 
cf  municipality,  p.  252« 

Cited  to  same  effect  and  explained  in  People  v^.  Lynch,  51  CaL  S3,  2A, 
SI  Am,  Hep.  6g3,  684,  denying  right  of  legislature  to  validate  roid 
aasessment  made  by  municipal  authoritlei;  and  in  Brady  v.  King,  53 
CaL  45,  in  Schumacker  r.  Toberman*  56  CaL  511^  under  similar  facts; 
People  V.  Houston^  54  CaL  &39^  &b  to  special  act  in  relation  to  asse»- 
meivt  of  swamp  land  redamation  diBtnct.  Denied  in  Hammett  ¥.  Phik- 
delphia,  G5  Pa.  St.  186,  holding  definition  of  '^assessment"  in  main 
case  obsolete. 

Construction  of  Tenni  In  constitution  will  follow  their  judicial  inter* 
pretation  as  theretofore  used,  p.  254, 

Cited  to  same  effect  in  People  v.  Webb,  38  CaL  477,  ooogtrtdng  " jeop- 
ard jr";  People  V.  Ljnchj  51  CaL  28,  21  Am.  Rep.  687,  aa  to  coustxuc- 
Uon  of  same  terma  in  other  oons  titutioiu;  and  m  Iamx  r*  Haggin,  ^ 
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6slL  384,  construing  statute  ace 
in  other  states. 

Street  Work— Assessment^;— ] 
Cited  In  Sears  v.  Board,  173 

Assessment  for  Municipal  Im] 
erty  benefited  thereby,  p.  264. 

Cited  to  same  effect  in  dissent 
32  GaL  628,  629,  main  opinion 
in  main  case),  holding  assessn 
A  Co.  Y.  Rowell,  145  CaL  261, 
district  made  private  contract  i 
proportion  to  frontage,  contract 
owner  agreed  to  pay;  Matter  < 
right  to  impose  charge  for  work 
contract;  People  ▼.  Lynch,  61  0 
ment  void  because  lot  benefited 
in  Lent  v.  Tillson,  72  Cal.  441, 
street  widening  purposes;  Davi< 
enjoining  sale  for  drainage  tax 
dissenting  opinion  in  Raleigh  y. 
taining  assessment;  and  in  Ha: 
right  of  city  to  assess  county  co 

.  Irregularities  in  Assessment  a 
to  appeal  to  supervisors  for  the; 
Cited  to  same  effect  in  Beau 
tract  for  work  was  made  by  n 
contracting;  in  Shepard  y.  McV 
ceptance  and  approval  by  stree 

Motion  for  Judgment  on  plea 
p.  267. 

<Sted  to  same  effect  in  Peopl 
tions  of  answer. 

Findings  axe  Unnecessary  wl 
867. 

Cited  to  same  effect  in  Deckei 
Ry.  Co.,  102  Fed.  76,  hokiing  c 
collaterally. 

81  Cal.  261-263.    DAY  y.  JONH 

Appellate  Jurisdiction  of  supi 
cases,  p.  263. 

Cited  to  same  effect  and  erii 
ton's  Appeal,  42  Cai  64,  main 
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ings  for  modifying  street  grades;  Stockton  etc.  Go.  t.  Galgiani,  4B 
Gal.  140,  as  to  appeal  from  judgment  confirming  commissioner's  report 
in  condemnation  proceedings  for  railroad;  and  in  Lord  t.  Dunster,  79 
Gal.  484,  as  to  election  contests,  holding  earlier  rule  not  changed  by 
new  constitution. 

Act  may  be  Unconstitntional  in  Part  Only  and  without  inTalidAting 
other  parts,  p.  263. 

'  Cited  in  University  t.  Bernard,  57  CaL  613,  on  point  that  act  will 
not  be  declared  unconstitutional  unless  clearly  repugnant  to  eonsti* 
tution. 

31  CaL  264-268.    BUTTERFIELD  ▼.  C.  P.  R.  R.  CO. 

Location  of  Military  Land  Warrant  on  quarter  section  gives  locator 
an  interest  therein  and  operates  as  payment  therefor,  p.  267. 

Cited  to  same  effect  in  Stinson  t.  Geer,  42  Kan.  623,  holding  further, 
certificate  aseignable  alter  eueh  location. 

81  Cal.  269-270.    MATO  T.  WOO]>S. 

Purchaser  at  Execution  Sale  is  not  entitled  to  rents  and  profits  da^ 
ing  redemption  period,  p.  270. 

Cited  to  same  effect  in  Spratt  ▼.  Price,  18  Fla.  304,  discuaaing  rela- 
tive rights  of  successive  purchasers  at  tax  sales;  and  in  Rudolph  v. 
Herman,  4  S.  Dak.  290,  affirming-  right  of  mortgagor  daring  sneh  period 
to  possession  and  rents  and  profits. 

31  Cal.  271-273.    MILES  y.  HcDERMOTT. 

Complaint  must  state  ultimate  facts  and  not  evidence  or  probatifv 
facts,  p.  272. 

Cited  to  same  effect  in  Thomas  ▼.  Desmond,  63  Cal.  427,  holdiBg 
complaint  insufficient  as  to  allegations  of  right  to  property;  in  Goring 
y.  Dinwiddle,  86  Oal.  638,  ruling  similarly  as  to  allegations  that  im- 
prisonment was  "wrongful"  or  "unlawful";  in  MoCaughey  ▼.  Sehentte, 
117  Cal.  224,  59  Am.  St.  Rep.  177,  as  to  allegation  of  evidentiary  faets 
of  deraignment  without  direct  allegation  of  title;  and  in  Commission* 
era  V.  Noyes,  35  Ohio  St.  207,  as  to  allegation  that  contract  •^*i^t*^ 
illegally  and  without  authority  ol  law. 

31  CaL  273-288.    JOYCE  ▼.  McAVOT.    89  Am.  Dee.  172. 

Action  to  Quiet  Title  may  be  brought  by  one  having  any  rights  what- 
ever, which  might  ultimately  be  perfected,  p.  287. 

Cited  to  same  effect  in  Arrington  v.  Liscom,  34  Cal.  389,  94  Am.  Dee. 
740,  sustaining  complaint  foiuded  on  adverse  poesession;  Castro  t. 
Barry,  79  Gal.  447,  ruling  similarly  aa  to  complaint  and  as  to  atatemeot 
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of  defendant's  claim ;  California  ete.  Co.  v.  Mi 
Caatro  v.  Barry,  79  CaL  447;  Rhea  v.  Dick,  3' 
Chamberlain  v.  Martin,  8  Fed.  Rep.  406)  on 
claim  need  not  relate  to  or  affect  plaintiff's  rig] 
and  in  Gk>ldberg  v.  Taylor,  2  Utah,  491,  on  poi 
every  claim  which  might  be  set  up  by  defei 
plaintiff's  enjoyment  of  his  property.  Cited  i 
ject  to  Withers  v.  Jacks,  12  Am.  St.  Rep.  .144. 

Conveyance  for  Benefit  of  Infant  will  be 
accepted,  p.  287. 

Cited  to  same  effect  in  Aldrich  v.  Willis,  55  * 
mortgage  to  w«urd. 

Judgment  against  Infant  oannot  be  attackec 
fraud,  or  collusion,  p.  283. 

Cited  to  same  effect  in  Hodgdon  v.  S.  P.  etc 
Judgment  of  probate  court  appointing  guardian 
reported  but  cited  in  Reed  ▼.  Ring,  93  Cal.  104) 
infant  plaintiff's  suing  by  their  guardians;  L< 
Ala.  354,  54  Am.  St.  Rep.  57,  as  to  judgment 
appointment  of  guardian  ad  litem;  Watts  r. 
point  that  failure  of  guardian  to  give  bond  doe 
when  approved.  Distinguished  in  dissenting  op 
day,  10  Wash.  646,  main  opinion  holding  infant 
admission  in  partition  suit.  Cited  also  in  not 
Porter  v.  Robinson,  13  Am.  Dec  159,  160;  Moom 
399;  Johnson  ▼.  Waterhouse,  23  Am.  St.  Rep. 
Am.  St.  Rep.  524;  Cohee  ▼.  Baer,  39  Am.  f 
Bailey,  44  Am.  St.  Rep.  716;  and  Little  Rock  e 
St.  Rep.  253;  to  Skrine  v.  Simmons,  91  Am.  Dec 
92  Am.  Dec  373;  Cookey  v.  Cole,  92  Am.  Dec  e 
98  Am.  Dec  682;  Barrick  v.  Homer,  44  Am.  Si 
attack  on  judgments;  and  to  Clark  ▼.  Thomps 
guardian's  power  to  waive  service  of  process  o 
note  to  Harrison  ▼.  Wallton,  64  Am.  St.  Rep. 

Judgments  are  Res  Judicata  as  to  parties  u| 
determined,  p.  278. 

Cited  in  People  v.  Perris  etc  Co.,  132  Cal.  2 
tier  V.  Oakland,  30  Cal.  439;  note  to  Venable  i 
264,  on  constructive  notice  by  publication. 

*l>$j  in  Court"  for  Infant  Defendants.— Phm 
tem  discussed,  p.  279. 

Cited  in  Woodale  v.  Moore,  56  Ark.  29,  on  p 
cannot  have  decree  reviewed  under  local  stah 

General  Citation.— CNeil  v.  Magner,  81  Cal.  { 
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31  CaL  288.    PBOPLS  y.  KNSELAlfD. 

Official  Bond.— Sureties  are  not  liable  when  bond  not  approved  tnd 
filed,  p.  291. 

Cited  in  Mangnim  v.  Truesdale,  128  Cal.  146,  holding  bond  uoder 
section  1203,  Code  of  Civil  Procedure,  invalid  unless  filed. 

31  Cal.  293-321.    PAGE  ▼.  SOGERS. 

Purchaser  at  Execution  Sale  is  equitable  owner  without  poesenkm, 
and  subject  only  to  right  of  redemption,  p.  300. 

Cited  in  San  Joee  Bank  v.  Bank  of  Madera,  121  Cal.  542,  noted  under 
Baber  v.  McLellan,  30  Cal.  135;  dissenting  opinion  in  Clarke  v.  Cobb, 
121  Cal.  601,  and  Whithed  v.  St.  Anthony  etc.  Co.,  9  N.  Dak.  227,  noted 
under  Reynolds  v.  Lathrop,  7  Cal.  43;  Bennett  ▼.  Wilson,  122  CaL  513, 
68  Am.  St.  Rep.  64,  construing  section  700,  707,  Code  of  Civil  Procedme; 
Rejmolds  v.  London  etc  Co.,  128  CaL  21,  79  Am.  St.  Rep^  20,  quotiog 
Duff  V.  Randall,  116  Cal.  226;  Green  v.  Qark,  31  CaL  594,  holding  fur- 
ther as  to  effect  of  quitclaim  deed  of  purchaser  at  sale;  Abadie  t. 
Lobero,  36  Cal.  397,  holding,  however,  tiiat  purchaser  or  redemptioner 
acquires  no  interest  in  judgment  or  original  debt;  Webster  v.  Cook, 
38  Cal.  425,  and  dissenting  opinion  in  Otis  v.  McMillan,  70  Ala.  $5, 
holding  purchaser  entitled  to  rent  from  tenant  of  execution  defend* 
ant,  from  time  of  sale;  Walker  v.  McCusker,  71  CaL  596,  ruling  am- 
ilarly  as  to  liability  of  'tenant  in  possession"  for  value  of  use  ud 
occupation;  in  Leonard  y.  Flynn,  80  CaL  539,  23  Am.  St.  Rep.  502  (ud 
see  S.  C.  89  CaL  545)  ;and  in  Geet  v.Packwood,14  Sawy.  140,  141,  SQFai 
Rep.  532,  on  point  that  vendee  of  execution  purchaser's  interest  pend- 
ing time  for  redemption,  is  entitled  to  issuanoe  of  deed  and  aoquiroB 
perfect  title  when  no  redemption  made;  Robinaon  v.  Thornton,  102  Oil 
680,  holding  further  that  lien  of  attachment  levied  on  mortgagor's  in- 
terest between  sale  and  deed  is  extmguished  by  the  deed;  Duff  v.  Bsn- 
dall,  116  CaL  230,  58  Am.  St.  Rep.  162,  on  point  that  purchase  at  fore- 
eloBure  sale  is  protected  as  bona  fide  purchaser,  although  oonveyanee 
by  mortgagor  waa  voidable;  Whitney  v.  Huntington,  34  Minn.  463,  464, 
57  Am.  Rep.  72,  73,  as  to  right  of  purchaser,  after  expiration  of  redemp- 
tion period,  to  sue  for  conversion  of  trees  cut  during  that  period; 
Abraham  v.  Chenoweth,  9  Greg.  351,  holding  title  of  redemptioner  from 
execution  purchaser  under  foreclosure  of  mortgage  of  wife's  land,  sape- 
rior  in  ejectment  to  that  of  grantee  of  husband's  life  estate  therein; 
Wood  V.  Conrad,  2  S.  Dak.  410,  discussing  respective  rights  of  pur- 
chaser's grantee,  owner,  and  redemptioner;  dissenting  opinion  in  Kaipe 
V.  Austin,  13  Wash.  196,  main  opinion  holding  purchaser  not  obliged 
to  ^account  to  redemptioner  for  rents  received  during  redemption  period; 
and  in.Semple  v.  Bank,  5  Sawy.  99,  21  Fed.  Gas.  1068,  on  point  tiist 
legal  title  does  not  pass  till  deed,  and  holding  further  sale  void  wben 
made  to  foreign  corporation  incapable  of  taking  property.    Cited  also 
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in  note  to  Mcllyaine  y.  Smith,  97  Am.  Dec 
Distinguiahed  in  Pollard  ▼.  Harlow,  188  Gal.  31 
utes. 

Estate  of  Purchaser  at  execution  sale  may 
either  before  or  after  redemption  period  has  es 

CSted  to  same  effect  in  McWilUams  y.  Withi 
7  Fed.  Rep.  327,  330,  applying  rule  to  interei 
from  state."  Denied  in  Bowman  v.  People,  i 
820,  aa  to  interest  before  expiration  of  redempt 

Owner  of  Land  may  contract  for  its  future 
purchase  money,  with  conditions  of  defeasance 
■nm  to  rendee,  p.  805. 

Cited  to  same  effect  in  Sears  y.  Dixon,  33  G 
actions  at  mortgage  when  made  on  negotiation 

Recording  of  Certificate  of  Sale  imparts  < 
deed  is  made  and  recorded,  p.  307. 

CSted  to  same  effect  in  Foorman  y.  Wallac 
Riley  y.  MartineUi,  97  Cal.  583,  33  Am.  St.  R 
duplicate  certificate,  and  holding  aelmowledgmi 
Rollins  y.  Wright,  93  Cal.  399,  on  pohit  that  ci 
be  considered  filed  when  presented,  there  being 
although  recorder  does  not,  so  marlc  them  becai 
demanded  by  him;  and  in  Hazard  y.  Cole,  1  I 
to  extend  to  estate  aoqtdred  thereunder,  as  ^ 
eonsequenoe  of  sale. 

81  OO.  821328.    DA6GBTT  ▼.  RANKIN. 

Mortgage  is  Created  in  equity  by  agreement 
gage  or  defectiye  execution  of  mortgage,  p.  31 

Cited  to  same  effect  in  RacouiUat  y.  Sansc 
executory  contract  for  mortgage  though  defe 
knowledged;.  Loye  y.  S.  N.  etc.  Co.,  32  Cal.  65.' 
mortgage  executed  by  agent,  but  inoperatiye 
outed  in  principal's  name;  Remington  y.  &i| 
mortgage  of  community  property  executed  t 
agreement  by  both  spouses;  Peers  y.  McLaug 
St.  Rep.  308,  enforcing  against  minor  diildrei 
himself  and  as  their  natural  guardian;   Higi 
470,  77  Am.  St.  Rep.  194,  195,  holding  equitab) 
faetff  stated;  Hall  y.  Cayot,  141  CaL  18,  19,  a] 
of  equitable  lien  upon  corporate  stock;  Neyi 
etc  Co.,  96  Fed.  150,  applying  rule  to  defed 
Bell  y.  Pelt,  51  Ark.  438,  14  Am.  St.  Rep.  59 
being  giyen  as  aid  for  that  of  purchase  mon 
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lien;  MontioeUo  ete.  Co.  y.  Loughry,  72  IndL  666,  as  to  equitable  lien 
by  agreement  and  subordinating  subsequent  judgment  lien;  Howard  t. 
Iron  etc.  Co.,  62  Minn.  301,  as  to  agreement  in  bonds,  and  holding  fur- 
ther as  to  pleadings  in  foreclosure  thereof  as  against  subsequent  en- 
cumbrancers; Wood  etc.  Co.  V.  Lee,  4  S.  Dak.  502,  sustaining  chattel 
mortgage  as  to  parties  and  subsequent  encumbrancers,  etc.,  though  not 
properly  attested;  Boehl  v.  Wadgyman,  54  Tex.  591,  as  to  agreement  to 
mortgage  specified  property,  but  rejecting  parol  evidence  to  convert 
imperfect  instrument  into  such  agreement  when  intent  to  mortgage 
not  expressed;  Rail  Way  v.  Gentry,  69  Tex.  633,  as  to  the  tkking  of  pos- 
session under  executory  agreement  to  mortgage;  Wayt  y.  Camithen, 
21  W.  Va.  620,  as  to  informal  execution,  when  intent  apparent,  and 
holding  further  as  to  statute  of  limitations  on  foreclosure  of  sueh  mort- 
gage; and  in  Allis  y.  Jones,  45  Fed.  Rep.  150,  as  to  corporate  mortgage 
which  omitted  seaL  Cited  also  in  note  te  Hutzler  V.  Phxllipa,  4  Am. 
St.  Rep.  697,  700,  and  701,  on  general  subject. 

Equity  Regards  as  Done  that  which  ought  to  be  done,  p.  327. 
Cited  te  same  effect  in  Beyerly  y.  Blackwood,  102  Cal.  91, 
ing  agreement  te  take  up  mortgage. 

81  Cal.  328-333.    GROW  ▼.  CREDITORS. 

Same  Case.^See  People  y.  Rosborough,  29  CaL  416,  tm  to 
to  settle  statement  in  main  case. 

Defects  in  Insolvent's  schedule  should  be  reached  by  order  dirsctmg 
iU  amendment,  p.  330. 

Denied  in  Wilson  v.  Creditors,  32  CaL  410,  holding  proper  oourse  to 
be  by  proceedings  opposing  discharge  under  aocusation  of  fraud. 

31  Cal.  333-338.    CALDERWOOD  y.  PYSER.    8.  C.  42  Cal.  110,  112. 

Married  Woman  may  join  with  husband  in  suit  concerning  her  sep- 
arate property,  p.  335. 

Cited  te  same  effect  in  Corcoran  v.  Doll,  32  CaL  90,  as  to  suit  <m 
note  executed  te  wife;  and  in  Spargur  v.  Heard,  90  CaL  227,  as  U> 
injunction  to  prevent  diversion  of  water  from  wife's  property. 

Parties. — ^Action  commenced  by  wife  and  husband  oonoeniing  her  sep- 
arate property  may  be  continued  in  their  names  notwithstanding  her  , 
divorce  and  remarriage  pending  the  suit,  p.  336. 

Cited  to  same  effect  in  Clink  y.  Thurston,  47  CaL  31,  holding  right 
of  plaintiff  in  ejectment  to  recover,  imaffected  by  transfer  pending  suit 

Writ  of  Restitution  in  ejectment  will  not  lie  against  tenant  whoss 
landlord,  though  in  possession  when  suit  brought,  was  not  made  party 
thereto,  p.  337. 

Cited  to  same  effect  in  Ford  v.  Doyle,  37  .CaL  Z4S,  denying  writ  of 
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posseesion  against  one  in  possess 
fondant.  Cited,  ako  in  note  on  g« 
Exr.,  39  Am.  Dec.  313;  and  to  I 
Am.  St.  Rep.  61. 

Court  may  Set  Aside  referee's 
by  him,  p.  337. 

Cited  in  Prince  r.  Lynch,  38  Ce 
eourt  cannot  re-examine  evidence 
nevf  trial;  Sichel  ▼.  Carrillo,  42  < 
change  its  judgment  and  conclus 
heim,  8  Colo.  188,  affirming  priii 

81  Cal.  338-341.    HOLMAN  y.  XA 

Justice's  Court  lias  jurisdictioii 
only  incidentally  or  collaterally  i: 

Cited  in  Boyd  v.  Southern  Ca 
eause  properly  transferred  to  sup 
road  company  for  killing  plainti 
of  division  fence;  Raisch  ▼.  Sai 
amount  of  claim  immaterial  as 
is  involved;  Pollock  v.  Cumming 
T.  Heinlen,  72  Cal.  374),  sustain 
on  real  property;  Schroeder  v.  '^ 
as  to  action  to  recover  deposit  o 
although  based  on  invalidity  of 
perman,  76  CaL  185,  substantial] 
nail  etc.  Co.,  101  Cal.  162,  denyi 
contract  to  'locate"  plaintiff  on 
session  directly  involved  (but  se 
▼.  Felker,  18  Colo.  385,  holding 
not  to  be  subject  to  limitation  o 
CSted  also  in  note  to  Hunt  v.  M< 
Ject. 

Plaintiff  Cannot  Recover  for  t 
sion  and  entitled  to  possession. 

Overruled  as  dictum  in  Rogeri 
gations  as  to  possession  immater 

81  CaL  842356.    FORBES  y.  HI 

Appearance  inadvertently  mac 
tion  not  originally  acquired,  p. 

Cited  to  same  effect  in  Graha 
appearance  of  nonresident  defen 
in  Bank  v.  Cunningham,  48  Fe 
Notes  Cal.  Rep.— 100 
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to  YAcate  judgment  and  subsequent  withdrawal  thereof  do  sot  waivt 
defects  in  the  judgment. 

Judgment  void  on  its  face  may  be  attadced  in  any  manner  and  1^ 
any  person,  p.  347. 

Cited  to  same  effect  in  Herring  y.  Lee,  22  W.  Va.  072,  aa  to  liaise 
record  of  deed  copied  into  official  records  by  intruder. 

Judgment  obtained  by  publication  is  T<»d  when  affidayit  or  order 
k  fatally  defectiye,  p.  348. 

Overruled  in  Hahn  v.  KeUy,  34  Cal.  402,  404,  421,  94  Am.  Bee.  746, 
748  (and  see  note  762,  768),  holding  affidavit  not  part  of  judgment- 
roll;  but  reaffirmed  in  Neff  v.  Pennoyer,  3  Sawy.  284,  17  Fed.  Gas.  1283, 
overruling  last  case.  Cited  in  People  v.  Wrin,  143  CaL  13,  but  holdia^ 
such  judgment  not  void  on  its  face,  unless  affidavit  is  entirely  defect- 
ive. 

Judgment  of  Court  having  jurisdiction  cannot  be  attacked  oollater- 
ally,  although  erroneous,  p.  348. 

Cited  to  same  effect  in  Joyce  v.  McAvoy,  31  Cal.  286,  89  Am.  Dee. 
182,  as  to  judgment  against  infants;  ligare  v.  California  etc  Co.,  76 
Cal.  613,  and  in  Neff  v.  Pennoyer,  3  Sawy.  289,  17  Fed.  Cas.  1285;  and 
Davis  V.  Cook,  9  S.  Dak.  324,  as  to  insufficiency  of  affidavit  for  pub- 
lication; dissenting  opinion  in  Dunlap  v.  Steere,  92  CaL  355,  27  Am.  St. 
Rep.  148,  main  opinion  granting  injunction  against  judgment  obtained 
on  false  affidavit  for  publication;  Johnson  v.  Morton,  94  Mich.  6,  on 
point  that  decision  on  application  to  hold  to  bail  protects  all  acting 
under  it  although  erroneous';  and  in  Britton  y.  Larson,  23  Neb.  812, 
when  affidavit  for  publication  was  erroneous,  though  not  rendering  judg- 
menft  void. 

Affidavit  for  publication  of  summons  is  defective  when  made  four 
months  before  order  obtained,  p.  350. 

CSted  to  same  effect  in  Cohn  v.  Kember,  47  CaL  146,  as  to  interval 
of  fifteen  days;  Roosevelt  v.  Land  etc  Co.,  108  Wis.  658,  holding  ser- 
vice by  publication  defective.  Distinguished  in  Fonts  v.  Mann,  15  K<^ 
178,  holding  affidavit  sufficient. 

Affidavit  for  publication  of  summons  is  defective  when  not  statiqg 
facts  showing  due  diligence  in  search  for  defendant,  p.  350. 

Cited  to  same  effect,  holding  affidavit  defective  in  Braly  v.  R«^>«*?*, 
'  30  CaL  621;  Palmer  v.  McMaster,  13  Mont.  189,  40  Am.  St.  Bep.  436 
(dted  in  Ervin  v.  Milne,  17  Mont.  499),  as  to  aOegataon  of  diljgenea 
and  residence;  Odell  v.  Campbell,  9  Greg.  302,  holding  defects,  however, 
not  assailable  collaterally;  dissenting  opinion  in  DeCorvet  v.  Dolan, 
7  Wash.  369,  main  opinion,  holding  sufficient  a  mere  statement  of  non- 
residence  in  state;  and  in  McDonald  v.  Cooper,  13  Sawy.  90;  32  Fed. 
Rep.  748;  Cited  In  Qoore  v.  Goore,  24  Wash.  143,  but  h<^ding  affidavit 
sufficient. 
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AfBdayit  for  publication  of  summons  is  defective  when  facts  eon- 
stituting  cause  of  action  against  defendant  not  shown,  p.  35^ 

Cited  to  same  effect,  holding  affidavit  insufficient  in  Yolo  County  v. 
Knight,  70  CaL  434;  Atkins  v.  Atkins,  9  Neb.  200,  where  also  publica- 
tion held  insufficient;  Little  v.  Currie,  5  Nev.  92;  and  in  Neff  y.  Pen- 
noyer,  3  Sawy.  290,  17  Fed.  Cas.  1286. 

Prorisions  as  to  Publication  of  summons  must  be  strictly  eonetrued, 
p.'  356. 

Cited  to  same  effect  in  Galpin  v.  Page,  3  Sawy.  120,  9  Fed.  Cas. 
1137,  discussing  resort  to  affidavit  to  determine  validity  of  service; 
Park  V.  Higbee,  6  Utah,  416,  noted  under  Ricketson  r.  Richardson,  26 
Cal.  152;  In  re  Traoey,  136  CaL  890,  noted  under  Jordan  v.  Giblin,  12 
C^L  100. 

31  CaL  857-369.    PSOPLE  ▼.  BASHY. 

Appellate  Court  will  presume  instructions  given  tp  have  related  to 
eaae  aa  before  jury,  wben  evidence  not  in  record,  p.  357. 
CSted  to  same  effect  in  People  v.  Dick,  32  CaL  216. 

Malice  Cannot  be  Inferred  in  case  of  mutual  combat  from  fa«t  Hbai 
weapon  of  deceased  was  the  inferior,  p.  358. 

Cited  to. same  effect  in  State  v.  Vaughan,  22  Nev.  801,  defining  malioa 
aforethought  as  applied  to  killing  in  self-defense, 

81  CaL  369-366.    PINA  ▼.  PECS. 

lUegitiniatea.— Acknowledgment  of  paternity  must  be  complete,  and; 
aeoording  to  the  statutes,  p.  861. 

Cited  in  Watson  v.  Richardson,  110  Iowa,  676,  but  holding  rule  aliter. 
under  local  statute  and  decisions. 

Statutes  as  to  Adoption  of  Illegitimate  Children  are  in  derogation 
of  common  law  and  must  be  construed  strictly,  p.  362. 

Cited  to  same  effect  In  re  Jessup,  81  CaL  417,  420,  422,  as  to  statute 
relating  to  adoption  of  illegitimste  child  (but  see  prior  opinion,  443).. 
Distinguished  and  criticised  in  Blythe  y.  Ayres,  96  Cal.  586,  590,  591,> 
where  rule  of  construction  held  to  be  dkanged  as  to  eonstruetion  of 
code  sections  (and  see  In  re  Blythe,  112  Cal.  693)$  and  in  Abney  t.' 
De  Loach,  84  Ala.  399,  holding  proceedings,  however,  sufficient  to  carry, 
out  legislative  intent.  Cited,  also,  in  note  to  Simmona  ▼.  Bull,  56  Am«' 
Dec  262,  on  general  subject. 

81  Cal.  365-367.    KBTCHXTM  ▼.  CRIPPEN. 

"Special  Order  made  after  final  judgment"  does  not  include  order 
refusing  to  strike  out  statement  on  new  trial,  p.  366. 
Cited  to  same  effect  in  Pendergast  v.  Knox,  32  CaL  75,  as  to  order 
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refusing  to  amend  order  extending  time  to  move  for  new  trial,  and 
order  striking  out  statement;  Genella  y.  Relyea,  32  CaL  160,  u  to 
order  striking  out  statement,  and  order  denying  motion  to  certify  it; 
Quivey  v.  Gambert,  32  Cal.  305  (and  see  326),  as  to  order  striking  out 
statement  (but  see  Calderwood  v.  Peyser,  42  OaL  113,  117,  wlien  last 
case  overruled).  Overruled  in  Stonesifer  v.  Kilbum,  94  OaL  42,  m  to 
order  refusing  to  settle  statement;  and  denied  in  Clarke  v.  Gotm,  2 
Mont.  539,  as  to  order  refusing  to  stay  execution,  both  on  authoritT 
of  Calderwood  case,  aupra.  Cited,  also,  in  Fisher  v.  Emerson,  15  Utah, 
522,  on  point  that  findings  cannot  be  amended  on  re-examination  of 
facts  after  judgment;  and  in  note  to  Williams  y.  Field,  60  Am.  Dec 
436,  defining  "Final  Judgment" 

Motion  for  New  Trial  may  be  made  before  or  aiter  entry  of  judg- 
ment, p.  367. 

Cited  to  same  effect  in  Spanagel  y.  Bellinger,  34  Cal  483,  holdhig 
further  such  motion  proper  although  made  out  of  term  wherein  judg- 
ment entered. 

31  Cal.  367-376.    SAN  FSANCISCO  BTC.  CO.  y.  CALDWELL 

Appeal  in  Special  Ca8e8.-<:iited  in  Houghton's  Appeal,  42  (3iL  0; 
discussing,  appellate  jurisdiction  of  supreme  court  in  such  cases. 

Condemnatioii  by  Eminent  Domain  may  be  exercised  on  bcAiaU  «f 
railroads  though  owned  by  private  persons,  p.  371. 

Cited  to  same  effect  in  Moran  v.  Ross,  70  CaL  161,  granting  lig^ 
to  railroads  owned  by  partnership;  S.  P.  Co.  y.  Hyatt,  132  CaL  241,  ob 
point  that  railroad  Is  a  public  highway  and  its  right  of  way  a  pobliB 
use;  note  on  general  subject  to  Beekman  v.  Rd.  Co.,  22  Am.  Dee.  695; 
and  to  Bloodgood  y.  Rd.  Co.,  31  Am.  Dec  872. 

Compensation  in  eminent  domain  proceedings  should  oonsider  aot 
only  benefit  to  remaining  land  but  also  loss  which  it  may  susUin,  f» 
373. 

Cited  to  same  effect  in  California  etc.  Co.  y.  Armstrong,  46  Gkl  N, 
deducting  such  benefit  from  such  injury;  San  Diego  etc.  Co.  v.  Neak, 
78  Cal.  75,  holding  remote  and  speculative  value  not  to  be  considered; 
Simmons  v.  St.  Paul  etc.  Co.,  18  Minn.  189,  admitting  opinion  of  wit- 
ness as  to  both  valuations;  Haynes  y.  Duluth,  47  Minn.  459,  460,  ai 
to  proceedings  in  opening  street;  and  in  Martin  v.  Tyler,  4  N.  Dak. 
294,  defining  just  compensation  and  holding  further  as  to  constitntioB- 
ality  of  statute  making  no  provision  for  compensation.  Gted,  also, 
in  note  on  general  subject  to  Symonds  v.  Cincinnati,  45  Am.  Dec:  5S2, 
and  at  535  as  to  effect  of  new  constitution  (art.  1  sec  14) ;  People  t. 
Mayor,  55  Am.  Dec  289,  on  apportionment  of  taxes  and  asaeismenta; 
and  to  Winona  etc  Co.  y.  Waldron,  88  Am.  Dec  118. 
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Eminent  Domain.— Compensation  should  include  benefits  to  land  not 
taken,  p.  373. 

Cited  in  dissenting  opinion,  Beveridge  v.  Lewis^  137  Cal.  626-629,  dis- 
cussing instructions  on  subject. 

SI  Cal.  376-383.    McGLYNN  y.  BRODIS. 

Master  is  not  Liable  to  servant  injured  by  machinery  when  defae- 
tiye  condition  waa,  or  oould  have  been,  known  by  latter,  p.  379. 

ated  in  Limberg  ▼.  Qlenwood  ete.  Co.,  127  CaL  603,  holding  plaintiff 
not  «ititled  to  recover  under  facts  stated;  Fowler  v.  Coal  Co.,  16  Utah, 
855,  holding  nonsuit  improperly  denied;  but  cf.  Lafourche  etc.  Co.  v. 
Henderson,  94  Fed.  875,  holding  plaintiff  entitled  to  recover  when  defec- 
tive appliances  were  furnished  by  master;  Lopez  v.  Central  etc.  Co., 
1  Ariz.  Ter.  480,  where  death  caused  by  falling  rock  after  blasting, 
holding  knowledge  shown  by  evidence;  Colorado  etc.  Co.  y.  Ogden,  3 
Colo.  504,  aa  to  defects  of  roadway  on  railroad  track;  Wells  v.  Coe,  9 
Colo.  162,  and  Patnode  v.  Barter,  20  Nev.  308,  as  to  bucket  used  in 
hoisting  earth;  Muldowney  v.  Illinois  eta  Co.,  39  Iowa,  621,  as  to  coup- 
ling cars  with  mismatched  bumpers;  Atchison  etc.  Co.  v.  Schroeder,  47 
Kan.  323,  as  to  method  of  handling  and  transporting  rails;  Stone  v. 
Oregon  City  etc  Co.,  4  Greg,  57,  as  to  revolving  shaft  and  fan;  Week- 
lund  v.  Southern  etc  Co.,  20  Oreg.  697,  as  to  lumber  chute;  Week  v. 
Fremont  etc  Co.,  3  Wash.  685,  as  to  trim  saw  and  frame;  Ballou  v. 
Chicago  etc  Co.,  54  Wis.  269,  41  Am.  Rep.  37,  as  to  ladder  on  freight 
ear  received  by  defendant  company  from  a  connecting  rod;  Kielley  v. 
Belcher  etc.  Co.,  3  Sawy.  504,  14  Fed.  Cas.  465,  as  to  method  of  blast- 
ing; and  in  Bunt  r.  Sierra  Buttes  etc  Co.,  11  Sawy.  181^  24  Fed.  Rep. 
848,  as  to  caving  of  roof  of  mining  tunnel  during  repairs.  Cited,  also, 
in  note  on  general  subject  to  Buzzell  ▼.  Laconia  etc  Co.,  77  Am.  Dec  ' 
224,  225;  Chicago  etc  Co.  r.  Swett,  92  Am.  Dec  217;  and  to  Lawler 
r.  Androscoggin  etc  Co.,  16  Am.  Rep.  502.      , 

Pleading.— Injury  from  defective  machinery.  Complaint  must  neg- 
ative knowledge  of  defect,  p.  382. 

Denied  in  Magee  v.  N.  P.  C.  etc  Go.,  78  OaL  433,  12  Am.  St.  Rep.  70, 
holding  defense  of  contributory  negligence  need  not  be  anticipated. 

General  Citation.— North  Star  Boot  etc  Co.  y.  Stebbins,  3  S.  D.  543. 

81  CM.  887-895.    TABLE  MTN.  ETC  CO.  ▼.  8XKANAHA1I.    a  a  20 
Cal.  198;  21  OO.  551. 

Local  and  General  Mining  Customs.— Rules  as  to  admissibility  stated, 
p.  391. 

Cited  in  note  on  general  subject  to  MoClintock  y.  Bryden,  63  Am. 
Dec  93,  104. 
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Statute  of  Limitations  cannot  be  shown  in  defense  unless  properly 
pleaded^  p.  393. 

Cited  in  Spanish  Fork  v.  Hopper,  7  Utah,  238,  and  Fullerion  y.  Bailey, 
17  Utah,  92,  holding  pleas  insufficient. 

31  CaL  395-398.     BARSOILHET  y.  HATHAWAY.     89  Am.  Dea   183L 

Limitation  of  Judgment  Lien  runs  from  its  docketing,  but  excludes 
period  for  which  it  is  stayed  by  court  or  appeal,  p.  397. 

ated  to  same  effect  in  Rogers  t.  Druffel,  46  OaL  656,  holding  time 
not  extended  by  order  enjoining  execution  sale  under  judgment;  and 
in  Eby  v.  Foster,  61  CaL  287,  holding  further  that  time  of  docketing 
cannot  be  shown  by  parol;  Smith  v.  Schwartz,  21  Utah,  133,  135,  137, 
oonstruing  similar  local  statutes;  Savings  etc.  Soc.  y.  Bear  Valley  eta. 
Co.,  89  Fed.  39,  40,  holding  lien  not  prolonged  by  appointment  of  re- 
ceiver and  his  possession  of  the  property;  note  to  McAfee  y.  Reynolds, 

30  Am.  St.  Rep.  200,  upon  suspension  of  right  of  action  on  jndgmeot. 

31  Cal.  398-405.    HIHN  y.  COURTIS. 

Stare  Decisis. — ^Rule  of  property  will  not  be  disturbed  when  foBoved 
for  long  period  even  if  erroneous,  p.  401. 
Cited  to  same  effect  in  Bibb  y.  Bibb,  79  Ala.  444,  where  decision  not 

otherwise  binding  as  res  adjudicata  nor  under  bar  of  statute  of  limita- 
tions; American  etc  Co.  v,  Boyd,  92  Ala,  142,  holding  decree  to  be  eon- 
wtructive  notice  to  subsequent  purchaaers;  Mayer  v,  Carothera,  14  Mont. 
287;  and  in  Clarke  v*  Figgina,  27  W.  Va,  672,  as  to  decision  of  courfe 
of  Virginia  before  creation  of  new  state.  Cited,  also,  in  note  on  gen^ 
eral  subject  to  Gce*8  Admr.  v.  Wiiliamsoo,  27  Am.  Dec  632,  633,  634. 

'    Points  not  Raised  in  opening  brief  will  not  be  oonsidered  on  appeal, 
p.  404. 
Cited  to  same  effect  in  Webber  t,  Clarke,  74  Dal.  13. 

31  Cal.  406-409.    GRIGSBY  y.  BURTNETT,    a  C  Grigaby  y.  Napa  Co, 
36  Col.  &84,  95  Am.  J>ea  p.  21C 

Right  of  Way  Over  Land  condemned  as  publie  road  does  not  paai 
to  public  until  payment  therefor  is  made  or  ptovided  for,  p.  409. 

Cited  to  Bazne  effect  in  Brady  y.  Bronson,  45  Cal.  643,  holding  tres- 
pass maintain  able  against  roadmaster  and  other  officers  for  destroy- 
ing fenoea  under  fa^^;  Myers  r.  Daubenbias,  S4  CaL  5,  granting  in- 
junction agHtnst  road  oyerseer,  and  county  superviflors  under  simltjir 
facts.  Bistinguiabed  in  Weiia  y.  Jackson  Co.,  9  Oreg.  474,  denpn^ 
injunction  against  threatened  opening  of  road  where  no  act  done.  Citedi 
also,  in  note  to  Bloodgood  r,  Mohawk  eta  Co,,  SI  Aiel  Dec  174,  as 
to  compensation  for  public  improTementB, 


Cordes,  4  Cal.  118;  Herbert  v.  King,  1  Mont  479,  on  point  tliat  ib  ral- 
ing  on  motion  for  nonsuit  the  appellate  court  will  consider  as  pnyyen 
every  fact  which  evidence  tended  to  prove. 

31  Cal.  420-440.    WILSON  v.  CASTRO. 

Equity  endeavors  to  avoid  multiplicity  of  suits  and  prevent  fntve 
litigation,  p.  427. 

Cited  to  same  effect  in  Watson  v.  Sutro,  86  Cal.  529,  sustaining  suit 
by  owner  of  equitable  title  to  establish  his  right  as  tenant  in  common 
and  for  partition  thereupon;  Pence  v.  Sweeney,  2  Idaho,  923,  ruling 
similarly  as  to  action  to  correct  deed  and  enforce  rights  under  it  ss 
corrected;  and  in  Patton  etc.  Co.  v.  Kauk&una  etc  Co.,  70  Wm.  672, 
discussing  question  of  proper  parties  in  action  to  determine  respecdrs 
rights  in  water  power  and  regulate  its  use. 

Bill  in  Equity  is  not  multifarious  unless  distinct  and  independent 
matters  are  joined  therein,  p.  428. 

Cited  in  Whitehead  v.  Sweet,  126  Cal.  77,  holding  no  joinder  of  causes 
of  action  shown  in  action  to  vacate  corporate  election;  Pfister  v.  Das- 
cey,  65  Cal.  405,  sustaining  action  by  execution  purchaser  to  set  aside 
fraudulent  conveyances  by  debtor  and  to  recover  possession  of  the  prop- 
erty. 

Husband's  Colonisation  Grant  passed  immediately  to  his  heirs  under 
Mexican  law  and  without  administration,  p.  433. 

Cited  to  same  effect  in  Coppinger  v.  Rice,  33  CaL  424,  holding  further 
no  administration  required  thereof;  Hood  v.  Hamilton,  33  CaL  708, 
holding  such  grant  to  be  his  separate  property;  dissenting  opinion  in 
Ryder  v.  Cohn,  37  Cal.  91,  liiain  opinion  (distinguishing  main  ease,  p. 
89)  sustaining  administration  proceedings  conducted  by  courts  of  first 
instance;  McNeil  v.  Congregational  Society,  66  CaL  108,  112,  holding 
further  Probate  Act  of  1850  not  applicable  to  estates  of  persons  dying 
before  the  act;  and  see  Seavems  v.  Gerke,  3  Sawy.  363,  21  Fed.  Cks. 
945,  on  last  point.  Cited  also  in  note  to  Rouquier  v.  Rouquier,  16  Am. 
Dec.  187,  and  to  Cooke  v.  Bremond,  86  Am.  Dec  630,  cm  effect  as  sep- 
arate property  of  government  grants  to  either  spouse. 

Purchaser  is  presumed  to  have  notice  of  all  facts  concerning  title  to 
the  property  which  were  open  to  his  investigation  if  diligent,  p.  435l 

Cited  to  same  effect  in  Hill  v.  Den,  54  CaL  22,  as  to  notice  to  pur- 
chasers from  executors  of  the  will  and  their  powers  thereunder;  and 
in  Frink  v.  Roe,  70  CaL  313,  as  to  purchaser  under  deed  where  infirmity 
patent  upon  the  record.  Distinguished  in  Hardy  v.  Harbin,  1  Sawy. 
205,  11  Fed.  Cas.  508,  as  to  purchasers  from  confirmee  of  Mexican  grant 
whose  title  depended  on  probate  sale  subsequently  declared  to  be  void. 

Constructive  Trust  will  be  fastened  upon  legal  title  independent^ 
of  fraud,  when  property  rightfully  belongs  to  another,  p.  436. 


died  to  same  effect  in  Blndworth  ▼.  Lake,  33  Cal 
of  patent  after  transfer  of  all  rights  to  be  deriye 
etc  Co.  y.  Cobban,  13  Mont.  360,  as  to  grantee  wi 
entee  who  had  admitted  existenoe  of  trust  to  pai 
erty;  Carpentier  v.  Montgomery,  13  Wall.  496  ( 
Phelps V  12  Sawy.  3U,  80  Fed.  Rep.  561),  sustain] 
by  such  trustees  to  control  legal  title  under  pateni 
and  in  Lakin  y.  Sierra  Buttes  etc.  Co.,  11  Sawy.  2: 
(dted  in  South  End  etc.  Co.  y.  Tinney,  22  Ney. 
as  to  exemption  of  bona  fide  purchaser  from  rec 
guished  in  Schmitt  y.  Gioyanari,  43  CaL  622,  as  to 
firmee  of  Mexican  grant  before  presentation  of  lat 
'  such  purchaser  had  neglected  to  apply  in  own  nan 
y.  San  Jacinto  etc.  Co.,  7  Sawy.  426,  9  Fed.  Rep.  't 
Mexican  grant  issue  to  rightful  party  but  improper! 

Mexican  Grant  of  specified  acreage  within  defi 
eonyeyed  yested  interest  in  that  quantity,  p^  437. 

Cited  to  same  effect  in  Morenhnut  y.  Barron,  42 
contract  to  conyey  grant. 

81  CMkl.  440-461.    PECK  y.  BRXXMMAGIM.    89  Am. 

Declaration  of  Intention  to  make  gift  is  not  per 

Cited  in  note  on  general  subject  to  Crawford's  A 
613;  and  to  Crook  y.  Bank,  35  Am.  St.  Rep.  26, 
deposits. 

Husband  may  Make  gift  of  common  property  U 
becomes  her  separate  property,  p.  445. 

Cited  in  Hamilton  y.  Hubbard,  13.4  Cal.  607,  hole 
separate  property  of  wife;  Hoeck  y.  Grelf,  142  Cal 
Barker  y.  Koneman,  13  CaL  10;   Sackman  y.  Thoi 
quoting  Higgins  y.  Higgins,  46  Cal.  259;  Maddox  y. 
487,  on  point  that  improyements  placed  on  wife's  h 
come  her  property  unless  so  placed  to  defraud  hi 
same  point  in  note  to  Morris  y.  Fletcher,  77  Am.  S 
y.  Gould  etc.  Co.,  31  Cal.  653,  as  to  gift  of  husband 
property;  Lord  y.  Hough,  43  CaL  585  (cited  in  note  i 
AuL  St.  Rep.  493),  as  to  husband's  gift  to  his  mot 
suit,  where  reasonable  in  amount,  and  not  made  wit' 
but  see  Greiner  y.  Greiner,  58  CaL  120,  holding  th| 
ing  coverture,  set  aside  transfer  of  common  propc 
with  such  intent;  Higgins  v.  Higgins,  46  Cal.  263,  j 
rence,  83   Cal.  529,  532,  holding  as  gift  the  buyin 
community  funds  and  title  taken  in  wife's  name; 
63  Cal.  465,  as  to  verbal  gift  of  personalty  when 
in  Emmons  y.  Barton,  109  CaL  671,  holding  gift  d 
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as  to  creditors  where  not  made  with  frandnlent  intent.  DistinguislKd 
in  Rico  t.  Brandenstein,  98  Cal.  469,  35  Am.  St.  Rep.  196,  holding  gifi 
from  wife  to  husband  invalid  "while  oommon-law  disabilities  exist;  and 
in  Croup  y.  Morton,  49  Iowa,  19  (but  see  diseentmg  opinion,  p.  24), 
holding  wife's  real  estate  subject  to  claims  of  creditors  of  husband 
to  the  extent  of  his  contribution  thereto,  even  if  property  homesteaded. 
Oted  also  in  Hearfield  v.  Bridges,  75  Fed.  Rep.  49,  on  point  that  wife 
is  bound  by  any  disposition  of  community  property  made  by  husband. 
Cited  also  in  note  on  general  subject  to  Smith  v.  Strahan,  67  Am. 
Deo.  629;  Cooke  v.  Bremond,  86  Am.  Dec.  634,  640,  642;  Pike  v.  Miles. 
99  Am.  Dec.  152;  Burt  v.  Timmons,  6  Am.  St.  Rep.  676;  Cane  t. 
Reticker,  58  Am.  St.  Rep.  426;  and  to  Michigan  etc.  Co.  v.  Chapln,  58 
Anu  St.  Rep.  494. 

Deed  in  Either  Spouse  reciting  valuable  consideration  is  presumed 
prima  facie  to  have  vested  property  in  community,  p.  447. 

Cited  to  ^ame  effect  in  Ingersoll  v.  Truebody,  40  Cal.  611,  612,  hold- 
ing presumption  rebuttable  by  wife's  grantee,  to  show  consideratioa 
paid  by  her  separate  estate;  Woods  v.  Whitney,  42  Cal.  361,  and  Floor- 
noy  V.  Floumoy,  86  Cal.  294,  21  Am-  St.  Rep.  43,  admitting  parol  evi- 
dence to  show  that  deed  was  intended  as  gift  from  husband  to  wife, 
though  purchase  made  with  community  fimds;  Schuyler  v.  Broughion, 
70  Cal.  283,  holding  presumption  conclusive  in  absence  of  rebuttiig 
testimony,  although  consideration  recited  to  have  been  paid  by  wife; 
McComb  V.  Spangler,  71  CaL  427,  428,  holding  recital  in  deed  to  wife 
that  conveyance  is  for  her  separate  use  is  not  oonduaive,  where  silent 
OS  to  source  of  consideration,  and  admitting  parol  evidence  to  last 
point;  and  in  Lake  v.  Bender,  18  Nev.  385,  admitting  parol  evidenee 
to  show  real  nature  of  consideration;  notes  86  Am.  Dec  639;  87  Am. 
Dec.  107;  8  Am.  St.  Rep.  574;  13  Am.  Si.  Rep.  100;  71  Am.  St.  Rep.  61. 

General  Citation.— The  Benton,  Fed.  Oas.  No.  1334. 

31  Cal.  451-455.    PEOPLE  y.  AH  7E. 

Indictment  for  entering  with  intent  to  steal  need  not  allege  Taloe 
uf  property,  p.  463. 

Cited  to  same  effect  in  State  v.  Hnghes,  76  Mo.  324,  on  point  that 
description  of  property  need  not  be  as  spedfie  as  In  ease  of  setiia> 
stealing. 

31  Cal.  455-458.  KTKKALDIB  y.  LASRABEB.  8.  a  89  Am.  Dee.  203, 
and  note  206. 

Mortgage  of  Fee  carries  subsequently  acquired  title,  although  tidi 
is  derived  by  the  United  States  patent,  p.  457. 

Cited  to  same  effect  in  Christy  v.  Dana,  34  Csl.  554,  re-reported  42 
Cal.  179,  as  to  pre-emption  claim;  Hubbard  v.  Mulligan,  13  Colo.  App. 
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125,  aa  to  property  thereafter  acquired  under  pre-emption  act;  Weber 
V.  Laidler,  26  Wash.  147,  148,  entryman  of  pubUc  land  under  home- 
stead act  may  mortgage  homestead  claim  before  actual  entry  thereon; 
Bull  y.  Shaw,  48  CaL  459,  holding  rule  not  to  apply,  however,  to  pur- 
chaser from  mortgagor  who  subsequently  obtains  patent  by  virtue  of 
his  own  pre-emption;  Vallejo  etc.  Assn.  v.  Viera,  48  Cal.  679,  where 
patent  issued,  to  such  purchasers  after  foreclosure  and  under  special 
act;  Camp  y.  Grider,  62  Cal.  25;  Orr  v.  Stewart,  67  CaL  27T,  where 
]>atented  under  Homestead  Act  after  foreclosure;  Stewart  y.  Powers. 
98  Cal.  620,  tm  to  mortgage  by  pre-emptioner  xbefore  final  proof  and 
entry;  and  on  similar  facts,  in  Norris  v.  Heald,  12. Mont.  287;  83  Am. 
St  Rep.  586,  and  note  590;  and  in  Gregory  y.iKenyon,  34  Neb.  645, 
applying  rule  to  deed.  Cited  also  in  note  upon  passing  of  after-aoquired 
title,  to  Frink  y.  Darst,  58  Am.  Dec  588;  Clark  v.  Baker,  76  Am.  Dec. 
458;  Ford  t.  Unity  etc.  Soc,  41  Am.  St.  Rep.  722;  and  to  Cook  v. 
Prindle,  59  Am.  St.  Rep.  432. 

Homestead  Act  (U.  S.  Rev.  Stats.,  see.  2296)  does  not  prohibit  vol- 
untary alienation  by  way  of  mortgage  and  foreckwure  thereunder,  p. 
457. 

Cited  in  Klempp  v.  Northrop,  137  Cal.  415,  and  Smart  v.  Kennbdy, 
123  Ala.  630,  sustaining  mortgage  made  prior  to  issue  of  patent;  Orr 
▼.  Stewart,  67  OaL  278,  where  patent  issued  to  mortgagor  after  fore- 
closure; and  Orr  v.  Ulyatt,  23  Nev.  140,  and  Howard  v.  Rickling,  31 
Oreg.  163,  as  to  mortgage  after  final  certificate  and  before  patent; 
Paige  V.  Peters,  70  Wis.  182,  5  Am.  St  Rep.  158,  hol^g,  however,  tiidi 
land  not  subject  to  mechanic's  lien  before  patent;  ana  in  Spiess  y.  Nen- 
berg,  71  Wis.  284,  5  Am.  St.  Rep.  212,  holding  after-acquired  patent 
title  to  inure  to  mortgagee.  Cited  also  in  note  to  Witherington  v.  Mason, 
11  Am.  St  Rep.  45,  upon  alienation  of  homestead;  and  to  Moffatt  v. 
Bulson,  31  Am.  St.  Rep.  197,  upon  alienation  of  settler's  rights  in  pub- 
lie  land;  and  in  Wilcox  y.  John,  52  Am.  St.  Repw  264,  aa  to  mortgage  of 
homestead.  v 

81  CaL  459-461.    PSOPLE  y.  DS  LA  GUERRA. 

Indictment  does  not  charge  two  olTenses  when  it  indudes  several 
elements  of  one  offense,  though  each  per  se  sufficient  for  conviction, 
p.  480. 

Cited  to  same  effect  in  People  v.  Harrold,  84  Cal.  569,  sustaining 
indictment  for  forgery;  People  v.  Leyshon,  108  Cal.  443,  as  to  similar 
indictment;  People  v.  Thompson,  111  Cal.  261,  as  to  information  for 
train  wrecking.  Distinguished  in  Territory  v.  Poulier,  8  Mont.  150, 
holding  indictment  for  forgery  defective  that  did  not  show  each  count 
to  be  based  on  same  instrument.  C^ted  also  in  note  to  Ben  y.  State, 
IW  Am.  Dee.  244.  on  flreneral  subiect 


31  €kl.  461-466.    KEBRAIT  ▼.  GRIFFITH. 

Same  Case.— See  Kern&n  v.  Griffith,  27  OaL  87;  Keeraa  ▼.  Alkn,  33 
GaL  546,  547,  548;  Keeran  v.  Griffith,  34  Gal.  584. 

Patent  is  not  prima  facie  evidence  of  character  of  land  as  swamp, 
etc.,  as  against  claimant  under  state,  p.  464. 

Gited  to  same  effect  in  Keeran  y.  Allen,  33  GaL  548,  as  to  oUimant 
under  goyemment. 

''Swamp  and  Oyerflowed  Lands"  include  all  such  land  unfit  for  eol- 
tiyation  in  grain  or  other  staples,  by  reason  of  the  oyerflow,  p.  465. 

Gited  to  same  effect  in  Keeran  y.  Allen,  33  Gal.  647,  and  Tobbs  t. 
Wilhoit,  73  Gal.  67,  holding  land  not  so  included,  under  facts;  Thomp- 
son y.  Thornton,  50  GaL  145,  ruling  aliter  on  facts;  and  in  Ameriesi 
etc.  Go.  y.  Rogers  etc.  Works,  83  Iowa,  615,  holding  land  to  be  swasip, 
etc.,  under  act  of  1850,  although  yearly  crop  of  graaa  raised  tbeieoo. 

31  GaL  466-467.    PEOPLE  t.  SMITH. 

Insanity  of  ]>ef endanfs  Parents  may  be  shown  where  there  is  eri- 
denoe  of  his  own  insanity  or  killing  was  apparently  without  motive, 
p.  466. 

Gited  to  same  effect  in  Murphy  y.  Commonwealth,  92  Ky.  490,  when 
murder  was  without  motiye,  unnatural  and  extraordinary;  and  in  Gieea 
V.  State,  64  Ark.  530,  when  offered  after  eyidenoe  of  defendant's  owi 
insanity.    Gited  also  in  note  on  general  subject  to  People  y.  Gtrbott, 

HI  Am.  Dec  174,  175. 

i 

;U  CftL  467-471.     BURKE  y.  CARHUTHERS* 

Judfmest  Bears  Interest  from  its  date,  whether  therein  eo  ip«dJlel 
<tf  not^  p.  470. 

Gited  to  same  effect  in  Himmelman  t,  Oliver,  34  Gal.  t4.7.  as  to  jndg- 
rrient  in  Action  for  street  assessment,  where  judgment  so  ^wmA^, 
Dougherty  V,  Miller^  38  Cal.  649,  hoMing  it  unnecesaary  for  safiraai 
<.ourt  to  specify  Interest  in  modif^ving  money  judgment  and  r«n&iidlfi| 
(«aii8e;  Leete  y.  PftclQc  etc  Co.,  89  Fed.  432,  njlowing  interest  ttaiiir 
local  fltatuLes  in  eiction  for  money  received  to  aiiother^«  uM,  from 
time  of  demand.  Denied  in  Moran  v.  Hagerman,  69  Fed.  EejK  429, 
holding  conformaby  to  local  deeiaions^  execution  Invarlid  whea  Isdni^ 
itLg  interest  not  speciBed  in  judgment. 

•M  Cal.  471-476.    HENDRICK  v.  CROWLEY, 

Street  Contractor  h  o^&nt  of  the  dty  in  collection  of  tax  bvifd  for 
hh  workj  p.  474, 

Cited  to  same  effect  in  Beaudry  v,  Valdar,  32  Oal  STB;  and  In  M*u*ef 
v.  Risdi^n,  30  Cal.  244,  245,  on  point  tliat  he  muat  affinoAti^lf  ih&^ 
atfict  conformity  with  atiLtute^ 


1697  Notes  on  Oalifornia  Reports.  31  Cal.  476-483 

^     Parol  Evidence  is  inadmissible  to  show  real  oonsideration  when  effect 
would  be  to  defeat  instrument  in  part,  p.  475. 

Cited  in  Field  v.  Austin,  131  Gal.  383,  applying  rule  to  admission  of 
mnth  endenoe  to  apportion  aggregate  sum  named  as  consideration; 
Arnold  ▼.  Arnold,  137  Cal.  297,  noted  under  Coles  y.  Soulsby,  21  CaL 
61;  First  Nat.  Bank.  v.  Prior,  10  N.  Dak.  150,  but  rejecting  such  evi- 
dence where  effect  would  be  to  annul  absolutely  a  mortgage  in  suit; 
Rhine  y.  Ellen,  36  Cal.  369,  admitting  such  evidence,  however,  when 
introduced  collaterally  in  action  by  vendor  against  vendee  for  purchase 
price.  Cited  also  in  note  to  Jackson  y.  Cleveland^  90  Am.  Dee.  270,  en 
general  subject. 

81  C^L  476-480.    SMITH  ▼.  OREBR. 

Married  Woman  cannot  charge  separate  estate  by  her  note,  eyen  If 
accompanied  by  certificate  of  acknowledgment,  p.  479. 

Cited  to  same  effect  in  Althof  y.  Conheim,  38  CaL  233,  99  Am.  Dee. 
864,  as  to  moneys  borrowed  by  wife  for  pxirehase  of  land;  Belloo  y. 
Davis,  38  Cal.  256,  as  to  note  and  mortgage  executed  jointly  with  hus- 
band; and  in  Pippen  y.  Wesson,  74  N.  C.  444,  as  to  snoh  a  note;  Beis 
y.  Lawrence,  63  CaL  139,  on  point  that  her  deed  is  inyalid  if  not  exe- 
eated  and  acknowledged  in  statutory  form;  Kantrowitz  y.  Prather,  31 
Ind.  103,  99  Am.  Dec.  596,  on  point  that  separate  prop^y  cannot  be 
charged,  under  local  statute,  unless  intent  ^  to  do  clearly  appears. 
Cited  also  in  note  to  Maclay  v.  Love,  85  Am.  Dec.  144,  145,  upon  power 
to  chaige  wife's  separate  estate. 

31  CaL  480-483.    TAYLOR  ▼.  DONHES. 

Street  Assessment  against  one  as  owner  cannot  be  eoUected  from 
another,  p.  483. 

Cited  to  same  effect  in  Blatner  y.  Davis,  32  CaL  332,  even  where 
person  assessed  was  not  so  described;  Gwynn  y.  Dierssen,  101  CaL  666, 
as  to  swamp  land  assessment  against  wife  on  community  property, 
title  having  been  taken  in  her  name;  and  in  Sedalia  y.  Gallie,  49  Mo. 
App.  897,  where  real  owner  not  assessed. 

Assessment  against  '^mknown  owner"  is  valid  when  superintendent 
cannot  possible  determine  who  owner  is,  p.  482. 

Cited  to  same  effect  in  Himmelmann  y.  Steiner,  88  CaL  179,  sustain- 
ing such  assessment. 

Street  Assessment  Statutes  mutt  be  strietly  observed  in  order  to 
charge  property  holder,  p.  482. 

Cited  in  Weinrekh  y.  Hensley,  121  CaL  659,  noted  under  Kelsey  y. 
Abbott,  13  CaL  609;  Burke  v.  Tumey,  54  CaL  487,  holding  assessment 
void  for  premature  making  of  contract  by  superintendent  and  oom* 
tractor;   Sbipmaa  v.  Forbes,  97  CaL  574,  ruling  similarly  for  lack  of 
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date  upon  warrant;  Huntington  v.  C.  P.  It  R.  Ck>.,  2  Sawy.  512,  12  Fed. 
Oas.  977,  as  to  taxation  of  railroads,  enjoining  sale  where  statute  not 
followed;  and  in  Tilton  v.  Oregon  etc.  Co.,  3  Sawy.  24,  23  Fed.  Oas. 
1290,  ruling  similarly  under  similar  facts,  where  assessment  h^d  void 

for  uncertainty. 

31  Cal.  487-497.    LOVE  ▼.  SHARTZES. 

Estoppel  in  Pais. — Facts  held  not  to  show,  p.  494. 

Cited  in  United  etc  Aasn.  y.  PSic.  Imp.  Co.,  139  Cal.  376,  noted  under 
Boggs  y.  Min.  Co.,  14  Cal.  367;  note  to  Davis  v.  Davis,  85  Am.  Dee. 
171,  among  citations  of  that  case. 

Defendant  in  Ejectment  may  set  off  value  of  improyements  made 
in  good  faith  while  holding  under  color  of  title,  p.  496. 

Cited  to  same  effect  in  Fee  y»  Cowdry,  45  Ark.  413,  55  Am.  Rep. 
562,  sustaining  constitutionality  of  act  permitting  such  setoff.  Cited 
in  note  on  general  subject  to  Van  Alen  y.  Rogers,  1  Am.  Dec.  116;  and 
to  Jackson  v.  Loomis,  15  Am.  Dec.  351. 

Damages  in  Ejectment  may  include  rental  yalue  to  the  time  of  Hs 
rendition,  p.  496. 

Cited  to  sajue  effect  in  ffihn  Co.  y.  Fleclmer,  106  CaL  98,  holding 
damages  recoverable  from  commencement  to  judgment  where  no  alle- 
gation of  defendant's  possession  before  suit  brought. 

Supreme  Court  may  direct  entry  of  specified  judgment  on  remand 
when  findings  furnish  facts  necessary  therefor,  p.  497. 

Cited  to  same  effect  in  Barkley  y.  Tieleke,  2  Mont.  437»  as  to  order 
that  decree  be  entered  for  appellant. 

31  Cal.  497-500.    EX  PARTE  DOBSON. 

Commitment  to  State  Prison  is  insufficient  when  not  containing  oer- 
tified  copy  of  judgment  as  entered  in  minutes,  p.  499. 

Cited  to  same  effect  in  Ex  parte  Qibson,  31  CaL  622,  91  Am.  Dee: 
548,  refusing,  however,  to  discharge  prisoner  on  habeas  corpus,  where 
valid  judgments  exists  and  certified  copy  obtainable;  and  in  Ex  parte 
Ahem,  103  Cal.  414,  holding  warrant  of  commitment  not  "process**  and 
need  not  run  in  name  of  people. 

31  Cal.  500-526.    DONl!fER  y.  PALMER.    S.  a  23  Oal.  40;  45  CaL  180; 
51  Cal.  629;  and  Palmer  y.  Low,  98  U.  &  1;  S.  C.  2  Sawy.  248; 
78  Fed.  Cas.  1041. 
Alcalde  Grant;— Original  proceedings  to  be  entered  in  records  de- 
scribed, with  method  of  alcalde  grants,  p.  508. 

Cited  in  Lick  y.  Diaz,  87  Cal.  447,  holding  memorandum  in  alcalde's 
book  not  to  be  valid  grant;  in  dissenting  opinion  in  Qarwood  y.  Hast- 
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ingB,  88  Oal.  226,  on  same  point,  main  opinion  holding  eertiiled  eopy 
of  alcalde's  records  of  grants  admissible  in  evidence,  when  copied  in 
recorder's  books;  Palmer  ▼.  Low,  98  U.  S.  15,  holding  grant  in  main 
snit  valid;  and  in  Crispin  ▼.  United  States,  168  U.  B.  213,  discossing 
validity  of  grant  by  prefect,  when  not  approved  by  governor. 

Alcalde's  Becords  of  Grants  are  official  records  and  primary  evidence 
of  facta  therein  recited,  p.  609. 

Cited  to  same  effect  in  dissenting  opinion  in  Garwood  v.  Hastings, 
89  OaL  227,  main  opinion  admitting  certified  copy  of  such  records  when 
copied  in  recorder's  books;  Sill  v.  Reese,  47  Cal.  848,  where  alcalde's 
record  was  in  custody  of  oonnty  recorder;  Palmer  ▼.  Low,  98  U.  8. 
13,  14,  in  reference  to  grant  in  main  case.  Distinguished  in  Montgom- 
ery V.  Bevans,  1  Sawy.  661,  17  Fed.  Gas.  631,  as  to  records  of  American 
alcaldes  after  cession  to  United  States. 

Alcalde's  Grant  took  effect  from  entry  in  his  record  and  doHvvry 
was  unnecessary^  p.  613. 

Cited  to  same  effect  in  Miller  v.  EUis,  61  CaL  74,  applying  rule  to 
patent  for  Mexican  grant  under  act  of  1851;  Eltzroth  v.  Ryan,  89  CaL 
139,  holding  recording  of  patent  not  condition  precedent  to  action  to 
quiet  title  thereon;  United  States  v.  ^hurz,  102  U.  S.  399,  as  to  United 
States  patent,  and  sustaining  mandamus  for  its  delivery  when  prop- 
erly sealed  and  countersigned;  and  in  Le  Roy  v.  Clayton,  2  Sawy.  496, 
16  Fed.  Cas.  369,  holding  cancellation  after  issuance  void  if  Without 
consent  of  patentee.  Distinguished  in  Lick  ▼.  Diaz,  87  Cal.  442,  hold- 
ing revocation  by  alcalde  proper  under  facts  of  renunciation  by  grantee 
shown. 

Public  Grant  to  Infant  under  Mexican  law,  was  valid,  p.  618. 

Cited  to  same  effect  in  De  Levillain  v.  Evans,  39  Cal.  123,  holding 
acceptance  presumed  if  grant  for  infant's  benefit;  and  in  Palmer  v. 
Low,  98  U.  S.  16,  construing  grant  in  main  case. 

81  C^L  626-637.    McQUADS  ▼.  WHALBT. 

Homestead  Act  of  1851  did  not  create  joint  tenancy  aa  to  spouses 
with  right  of  survivorship,  p.  631. 

Cited  to  same  effect  in  Johnston  v.  Bush,  49  Cal.  201,  holding  further 
as  to  rights  of  heirs  on  death  of  wife.  Cited  also  in  Bartholomew  v. 
West,  2  Dill.  293,  8  Bank.  Reg.  14,  discussing  right  of  husband  to  de- 
clare homestead  on  property  in  which  he  was  tenant  in  common  (and 
see  In  re  Swearinger,  6  Sawy.  54,  23  Fed.  Cas.  628) ;  and  in  California 
etc  Co.  V.  Anderson,  79  Fed.  Rep.  406,  on  point  that  homestead  can  be 
conveyed  or  encumbered  only  in  method  provided  by  law. 

Homestead  Act  of  x86o  created  joint  tenancy  as  to  all  homesteads 
thereafter  created,  or  when  declaration  filed,  p.  631. 
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Cited  to  same  effect  in  Tipton  v.  Martin,.  71  Gal.  327,  holding  foiker 
no  abandonment  thereof  caused  by  mere  removal;  Smith  v.  Shrierei^ 
13  Nev.  309,  324,  on  point  that  joint  tenancy  is  ereated  when  dectaia- 
tion  is  filed,  otherwise  not;  and  in  Lachman  t.  Walker,  1$  Nev.  426^ 
on  point  that  under  local  statute  no  homestead  is  created  unless  dedaia- 
tion  filed.  Cited  also  in  note  to  Poole  v.  Gerrard,  65  Am,  Dee.  488,  as 
to  necessity  of  joinder  of  spouses  in  release  of  homestead. 

Homestead  can  be  Created  only  by  head  of  family,  p.  535. 
Cited  in  note  on  general  subject  in  Revalk  ▼.  Kraemw,  68  Am.  Dm^ 
309. 
Genexal  CitatioB.— Bettes  ▼.  Dana,  Fed.  Gas.  No.  1368. 

31  OaL  538-568.    FOX  ▼.  WKSTSSN  PACIFIC  £TC.  CO. 

'taking"  of  Property  under  condemnaldon  prooeedinga  is  not  eom- 
plete  until  title  has  passed,  p.  555. 
Cited  as  having  been  "receded  from"  In  Callahan  t.  Bnim,  78  OaL  370. 

Eminent  Domain. — ^Title  does  not  pass  until  payment  or  tender  of 
compensation  awarded,  p.  554. 

Cited  to  same  effect  in  Brady  ▼.  Bronson,  45  CaL  643,  as  to  proceed- 
ings for  establishment  of  public  Aad;  Lake  Erie  etc.  Co.  v.  Klnsey, 
87  Ind.  521,  on  point  that  owner  ^an  bring  ejectment  if  not  paid  amoooi 
awards  by  jury  although  railroad  has  made  deposit  as  security. 

Eminent  Domain.— <3ovemment  may  withdraw  from  proceeding*  if 
price  when  ascertained  is  not  aatisfaotory  to  it,  p.  556. 

Cited  to  same  effect  in  Lamb  y.  Scfaottler,  54  OaL  327,  holding  wil<b> 
drawal  effected  by  repeal  of  statute  under  which  proceedings  begun. 

Eminent  Domain.— Railroad  act  of  1861  is  conatitutional,  although 
authorising  entry  on  land  before  actual  payment  of  oompenaatioa,  p^ 
544. 

Cited  in  Steinhart  ▼.  Superior  Ot.,  137  OaL  677,  as  haying  bees 
modified  by  Davis  ▼.  San  Lorenzo  R.  R.  Co.,  47  OaL  617;  Bayis  y.  Ssa 
Lorenao  etc  Co.,  47  CaL  519,  oonstruing  same  aet;  Sx  parte  Reynolds, 
52  Ark.  334,  sustaining  act  providing  for  deposit  of  moneys  pending 
proceedings,  and  holding  main  case  overruled  by  51  CaL  266;  and  in 
Martin  v.  Tyler,  4  N.  Dak.  293,  defining  ''just  compensation"  and  eoa- 
struing  act  making  no  provision  for  compensation  before  entry. 

Railroad  Company  is  Liable  to  Trespass  tor  eakry  under  color  of  con- 
demnation proceedings  which  are  not  prosecuted  to  their  terminatioB,  ^ 
556. 

Overruled  in  Davis  v.  San  Lorenso  etc.  Co.,  47  OaL  621,  holdfaf 
owner  confined  to  statutory  remedies  alime. 
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81  GaL  663-5e6.  PEOPLE  ▼.  T< 

Grand  Juror  may  Testify  a^ 
grand  jnry^  p.  564. 

Cited  to  same  e£fect  in  Peopl 
of  examination  of  certain  wit 
prosecution  of  such  witness  foi 
and  in  United  States  y.  Kirkw 
fession  before  grand  jury;  Pi 
evidence  of  juror  as  to  admiss 
eral  subject  to  Commonwealth  ' 

31  CaL  565-576.  PEOPLE  ▼.  JO 

Same  Case.r-See  People  y.  M 
ly  indicted  with  Jones;  and  Pe< 

Confetaion  held  to  be  oompet 
Cited  In  People  y.  Ramires,  t 
and  admissible  under  facte. 

Confessions  AlonSi  made  exi 
oonyiction,  p.  568. 

Cited  to  same  effect  In  Peopli 
123  CaL  68,  but  admitting  con: 
dently  shown;  People  y.  Simoi 
wise  failed  to  establish  prima 
note  to  State  y.  Williams,  78  . 
delicti  by  confessions;  and  to  ] 
general  subject. 

Testimony  must  be  confined  i 
tend  to  collateral  matters,  p.  fi 

Cited  to  same  effect  in  Peo; 
evidence  irreleyant  in  rape  cas< 

Acquittal  should  be  directed 
eyidence  of  corpus  delicti,  pp.  ( 

Cited  to  same  effect  in  Peopl 
delicti  not  proyen,  court  shoul 
that  court  instruct  jury  to  w 
point  that  question  of  failure 
lain,  3  Ney.  467,  ruling  simiU 
ritory  y.  Stone,  2  Dak.  Ter. 
dency  of  eyidence  is  ''question 
Ney^  362,  discussing  jurisdictic 
criminal  case.  Cited  also  in  vA 
253,  defining  corpus  delictL 
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Competency  of  Witnesaea.— Modem  changes  in  rales  discussed  sad 
approved,  p.  573. 

Cited  witli  approval  in  People  y.  Tyler,  36  Oal.  529,  discussing  com- 
petency of  accused  in  his  own  behalf. 

Question  Whether  Defendant  in  Criminal  Case  is  entitled  to  new  trial 
because  verdict  is  contrary  to  evidence  is  one  of  law,  within  the  oon- 
stitution,  article  6,  section  4,  p.  676. 

Approved  in  Marti  v.  American  etc  Ref.  Co.,  23  Utah,  55,  whether 
evidence  is  insufficient  to  sustain  verdict  is  question  of  Uw  reviewsUs 
on  appeal. 

31  Oal.  576-585.  PEOPLE  ▼.  FASSELL. 

Defendant  Found  to  be  insane  at  first  trial  la  prima  fade  presmiMd 

80  to  continue  at  retrlaj,  p.  581. 

Cited  in  People  v.  Zeigler,  142  Oal.  838,  on  point  that  jury  may  eon- 
slder  his  condition  at  trial  as  bearing  upon  condition  at  time  of  crioiei 
State  V.  Champouz,  33  Wash.  348,  in  prosecution  for  murder,  wliere  ia- 
sanity  is  a  defense  and  where  there  is  a  verdict  of  insanity  by  spedal 
jury,  it  is  proper  to  refuse  instruction  that  such  verdict  shall  not  hsTe 
any  bearing  on  insanity  of  accused  at  time  of  commission  of  offense; 
People  V.  Francis,  38  Cal.  189,  distinguished  in  this  regard  between 
habitual  and  temporary  mania;  People  v.  Lee  Fook,  85  Cal.  301,  on 
point  that  evidence  as  to  sanity  before  and  after  offense  chaiged  is 
admissible,  and  further  construing  Penal  Code,  section  1368;  State  ▼. 
Haywood,  94  N.  C.  855,  on  point  that  finding  in  first  verdict  does  not 
preclude  re-ezamination  on  second  trial  as  to  insanity  since  superven- 
ing; and  in  Berry  v.  Hall,  105  N.  C.  163,  on  point  that  evidence  of  in- 
sanity at  some  time  prior  to  act  ia  admissible  to  show  mental  conditiaB 
at  time  of  act. 

Intent  of  Defendant  may  be  proved  by  the  defendant  himself,  p^  582. 

Cited  to  same  effect  in  People  v.  Tyler,  86  OaL  529,  discussing  oonse- 
quence  of  failure  of  defendant  to  testify  in  own  behalf;  State  v.  Bar- 
rington,  12  Nev.  138,  as  to  defendant's  belief  of  his  danger  at  time  of 
homicide  claimed  to  have  been  in  self-defense;  State  v.  Maynard,  19 
Nev.  290,  as  to  intent  in  taking  money  under  belief  that  it  had  been 
lost;  and  in  People  v.  Hughes,  11  Utah,  103,  as  to  similar  intent,  under 
belief  that  money  was  defendant's.  Cited,  also,  in  note  to  Qaidom  v. 
Woodward,  21  Am.  St.  Rep.  314,  318,  on  general  subject. 

81  Cal.  585-591.    SAN  FRANCISCO  ▼.  CALDERWOOD.    91  Am.  Dea 

542. 
Dedication  of  Land  to  public  use  must  consist  of  clearly  indicated  in- 
tention of  owner  and  acceptance  by  public,  p.  588. 
Cited  in  Niles  v.  City  of  Los  Angeles,  125  OaL  577,  noted  under  Baid- 


IWS  Notes  on  Oalifoniia  Reports.  81  CftL  591-MI6 

ing  ▼.  Jasper,  14  Gal.  648;  San  Francisco  v.  Oanavan,  42  Cal.  554,  as  to 
dedication  of  cemetery  as  public  park;  dissenting  opinion  in  People  ▼. 
Blake,  60  Cal.  603,  main  opinion  holding  dedication  as  street  shown; 
People  V.  Williams,  64  GaL  602,  holding  no  dedication  by  state  of  part 
of  water  front,  for  want  of  acceptance;  Hay  ward  v.  Manzer,  70  Gal.  480, 
ruHng  similarly  as  to  street;  and  on  same  point  in  People  v.  Reed,  81 
Gal.  77,  79,  16  Am.  St.  Rep.  28,  30;  People  v.  Dreher,  101  GaL 
273,  sustaining  finding  of  acceptance  where  testimony  conflicting; 
and  in  Helm  v.  MoClure,  107  CaL  204,  ruling  similarly  upon  issue  of  in- 
tention to  dedicate;  and  in  Robertson  v.  Smith,  1  Mont.  417,  on  point 
that  Congressional  grant  of  right  of  way  over  mining  inround  became 
!ne£fectual  ynless  compensation  made  to  holders,  in  ^  )iidemnation  pro- 
ceedings. Distinguished  in  Mills  v.  Los  Angeles,  00  Gal.  531,  holding 
acceptance  not  necessary  as  to  dedication  by  pueblo  of  streets;  Smith 
y.  San  Luis  Obispo,  05  Gal.  470,  holding  no  formal  act  of  dedication  or 
acceptance  necessary,  and  holding  dedication  shown  by  fact,  on  part  of 
private  owner.  Cited,  also,  in  note  on  general  subject  to  State  v.  Trask, 
27  Am.  Dec.  561,  564,  566;  and  to  McKinney  v.  Griggs,  06  Am.  Dea  668. 

Statute  of  Limitations  will  run  against  city  as  to  land  attempted  to 
be  dedicated,  but  whereof  no  valid  dedication  was  made,  p.  588. 

Cited  in  Southern  Fmo.  Go.  v.  Hyatt,  132  GaL  246,  as  distinguished  and 
explained  in  Visalia  v.  Jacob,  65  GaL  436;  San  Fnuicisco  y.  Straut,  84 
Gal.  126  (cited  in  Pacific  etc  Oo.  v.  Ellert,  64  Fed.  Rep.  434),  as  to  in- 
terest of  city  in  marsh  and  watei^  lo^,  under  ninety -nine  year  grant, 
Stats.  1851,  p.  309.  Distinguished  in  Hoadley  v.  San  Francisco,  50  GaL 
275,  as  to  land  properly  dedicated  as  public  square;  Visalia  v.  Jacob, 
65  GaL  436,  52  Am.  Rep.  304,  as  to  public  street;  Yolo  County  v.  Bar- 
ney, 79  Gal.  378,  12  Am.  St.  Rep.  154,  as  to  land  dedicated  for  hospital 
site. 

Easement  does  not  Confer  right  of  entry  upon  hmd  nor  right  to 
possess  it  as  such,  p.  689. 

Cited  to  same  effect  in  Fitzell  y.  Leaky,  72  GkiL  482,  holding  grantee 
of  water  right  not  tenant  in  common  with  land  owner;  Webber  y. 
Clarke,  74  Cal.  10,  holding  public  right  of  way  not  to  interfere  with 
running  of  statute  of  adverse  possession;  and  in  T<aehman  v.  Bamett,  18 
Kev.  273-,  sustaining  action  of  forcible  entry  by  owner  against  grantee 
of  right  of  way,  under  facts.  Cited,  also,  in  note  to  M.  E.  Church  v. 
Mayor,  97  Am.  Dec.  706,  as  to  effect  of  easement  by  dedication. 

31  Gal.  591-695.    6RE£N  v.  CLARK. 

Finding  Cannot  be  Attacked  as  defeetive  or  unsupported  by  or  con- 
trary to  evidence,  unless  excepted  to  as  defective  or  motion  for  new 
trial  made,  p.  692. 

Cited  to  same  effect  in  Warren  v.  Quill,  9  Nev.  264,  as  to  omission 
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of  finding  on  material  fact,  and  in  Carpenter  ▼.  Warner,  38  Ohio  Si 
420,  where  facts  and  law  not  stated  separately. 

Bargain  and  Sale  Deed  passes  title  afterward  acquired  by  grantor  by 
purchase  under  foreclosure  proceedings,  p.  593. 

Cited  in  note  on  general  subject  to  Frink  y.  Darst.s  58  Am.  Dee: 
588;  and  to  Clark  t.  Baker,  76  Am.  Dec  458,  as  to  effect  of  mortgi^ 
in  fee. 

Quitclaim  of  Interest  acquired  by  sheriff's  sale  operates  as  aasiga- 
ment  of  certificate,  and  entitles  grantee  to  sheriff's  deed,  p.  504. 

Cited  to  same  e^ect  in  Ward  v.  Dougherty,  75  Cal.  244,  7  Am.  St 
Rep.  155,  as  to  deed  after  expiration  of  period  for  redemption;  and  ia 
Leonard  y.  Flynn,  80  OaL  530,  23  Am.  St.  Rep.  502,  as  to  deed  before 
such  expiration. 

31  Cal.  505-619.  ESTATE  OF  WOODWORTa 

Specific  Bequest  cannot  be  applied  to  j>ayment  of  debts  where  other 
property  is  sufficient,  p.  601. 

Cited  to  same  effect  in  Abila  y.  Burnett,  33  Cal.  667,  holding  bequest 
not  specific,  and  subject  to  changes  of  administration.  Cited,  also,  in 
note  on  general  subject  to  Trumbo  y.  Sorrency,  16  Am.  Dee.  107;  and  od 
abatement  of  legacies^  to  Brill  y.  Wright,  8  Am.  St.  Rep.  720,  721,  72& 

Specific  Legacies  and  Bequests. — ^Terms  described  and  defined,  pp.  601, 
610. 

Cited  in  Abila  y.  Burnett,  33  CaL  667,  holding  deyise  not  speeiile; 
Kelly  y.  Richardson,  100  Ala.  507,  on  point  that  deyise  of  after-acquiied 
real  property  is  not  specific  unless  so  described  as  to  be  capable  of 
identification;  and  in  Tomlinson  y.  Bury,  145  Mass.  348,  1  Am.  St  Repi 
466,  holding  bequest  specific  Cited,  also,  in  note  to  BriU  y.  Wrig]it»  8 
Am.  St.  Rep.  720,  721,  722,  on  abatement  of  legacies. 

Decedent's  Realty  passes  to  heirs  and  deyisees  subject  to  possession  of 
representative  for  purposes  of  administration,  p.  604. 

Cited  in  Murphy  y.  Crouse,  135  CaL  18,  noted  under  Beckett  ▼.  Sel- 
over,  7  Cal.  215;  Chapman  v.  HoUister,  42  CaL  463  (eited  in  James  t. 
Throckmorton,  57  CaL  387),  sustaining  ejectment  by  heir  or  deviwe 
pending  vacancy  in  administration;  Colton  y.  Onderdonk,  68  GaL  158, 
ruling  similarly  as  to  suit;  by  heir  for  trespass  during  her  possession, 
and  holding  further  recovery  therein  a  bar  to  her  subsequent  actios 
as  executrix;  Bates  y.  Howard,  105  Cal.  183,  holding  title  of  hein 
marketable,  when  settlement  of  account  and  distribution  had;  asd  in 
Elder  v.  Horseshoe  Co.,  0  S.  Dak.  642,  sustaining  notice  to  heirs  of  de- 
ceased co-owner  of  mining  claim,  to  contribute  share  of  expenses  for  iti 
improvement.  Cited,  also,  in  note  on  general  subject  \o  Beckett  v.  8el- 
oiyer.  68  Am.  Dee.  257. 
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Debts  of  Deceflents.— Entire  estate,  indudii 
ment  of,  and  may  be  sold  therefor,  p.  604. 

CSted  to  same  effect  in  Washington  y.  Bl 
that  rents  are  assets  of  estate. 

General  Citation.-*Bz  parte  Bridges,  Fed.  ( 

81  CaL  619-629.  EX  PARTE  GIBSON.  91  Ai 

Warrant  of  Commitment  should  consist  o 
entry  of  judgment,  p.  621. 

Cited  to  same  effect  in  Ex  parte  Ahem, 
struing  '^process"  under  New  Constitution  ai 

Habeas  Corpus  will  not  reach  mere  erroi 
voidable  only,  p.  624. 

Cited  in  Ez  parte  Tice,  32  Or.  184,  but  h 
discharge  when  commitment  was  void  undt 
mins  v.  Shaver,  8  Wyo.  439,  quoting  Ex  pari 
refusing  to  examine  order  directing  oommiti 
property  to  sheriff  as  commanded;  In  re  Bi< 
regularities  in  proceedings  or  sufficiency  of 
ing  over;  Ex  parte  Bowen,  25  Fla.  217,  as  t 
trial  of  principal  and  accessories;  Sennott's  < 
St.  Rep.  347,  and  note  348  (cited  in  Howard 
Rep.  990),  as  to  irregularities  in  mittimus; 
389,  as  to  sufficiency  of  evidence  to  support 
80  Tex.  App.  676,  as  to  converse  of  proposit 
of  release  generally;  Ex  parte  Wood,  36  Te: 
of  verdict  to  authorize  judgment;  Ex  parte 
validity  of  empanelment  of  jury;  Ex  parte 
Am.  Rep.  62,  on  point  that  validity  of  sent 
prisonment  cannot  be  raised  on  habeas  corp 
ment  has  been  fulfilled;  State  v.  Sloan,  65 
Noyes,  87  Wis.  843,  41  Am.  St.  Rep.  46),  a 
for  certiorari  from  judgment  merely  voidab 
Tex.  App.  449.  Cited,  also,  in  note  on  genera 
V.  Ledcy,  26  Am.  Dec  41 ;  and  to  Ex  parte  S 

Irregularity  is  omission  to  do  something  n 
ly  conduct  of  suit  or  doing  it  in  improper 
time,  p.  624. 

Approved  in  Chase  v.  Trout,  146  Gal.  360, 
Bond  Act  of  1893. 

Judgment  is  Void  when  contrary  to  pri 
may  be  reached  on  habeas  corpus,  p.  625. 
Cited  to  same  effect  in  Ex  parte  Martini, 
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▼oid  for  uncertainty;  and  in  In  re  Orow,  60  Wis.  369,  where  no  teini  of 
imprisonment  fixed. 

Judgment  is  not  Void  for  failure  to  state  offense  of  which  defendint 
oonvicted,  p.  626. 

Cited  to  same  effect  in  People  ▼.  Burgess,  35  OaL  118;  People  t. 
Murphy,  188  111.  149,  sustaining  judgment  of  conviction  of  murder,  oo 
habeas  corpus  proceedings. 

Criminal  Judgment  is  not  void  because  not  stating  commeneemeDt 
of  term  of  imprisonment,  p.  626. 
Cited  to  same  effect  in  State  y.  Smith,  10  Ney.  125. 

Minute  Entry  is  Sufficient  as  Judgment  in  criminal  ease  as  agunat 
habeas  corpus  proceeding,  where  showing  conviction  and  senteace  witk- 
in  jurisdiction  of  court,  p.  627. 

Cited  to  same  effect  in  Ex  parte  Eaye,  63  Cal.  492. 

31  OaL  629-657.  DOW  ▼.  GOULD  AND  CUSSY  S.  M.  CO. 

Married  Woman's  rights  over  property  are  to  be  construed  sooordiag 
to  common  law  except  as  modified,  by  statute,  p.  640. 

Cited  to  same  effect  in  Leonis  v.  Lazzarovich,  55  Cal.  55  (dted  in  note 
to  Gardner  y.  Moore,  51  Am.  Rep.  458),  discussing  power  of  eqoi^  to 
reform  deed  of  wife. 

To  Recoyer  Dividend  on  Stock  from  corporation,  plaintiff  mmt  be 
owner  of  stock  at  time  dividends  accnied,  p.  649. 

Approved  in  Clark  v.  Campbell,  23  Utah,  574,  where  minmg  stock 
is  deposited  under  escrow  agreement  that  it  shall  pass  to  a  certain 
person  on  payment  of  price  within  certain  time,  and  price  is  paid  in 
time,  dividends  declared  before  price  paid  do  not  belong  to  purchaser. 

"Owner^  is  one  having  diuninion  of  property  with  rights  iaodsnt 
thereto,  p.  649. 

Cited  to  same  effect  in  Phoenix  etc  Co.  v.  Stark,  120  Ind.  447,  wu- 
taining  aUegation  of  ownership  in  action  on  policy,  and  in  Dit«h  Go.  ▼. 
Zimmerman,  4  Colo.  App.  82,  construing  liability  of  "owner*  of  reser- 
voir, under  local  statute. 

Nonsuit. — Appellate  court  will  acoept  as  proven  every  fact  wlu<^ 
evidence  tended  to  prove,  in  passing  on  correctness  of  ruling,  p.  651. 

Cited  to  same  effect  in  Herbert  y.  King,  1  Mont.  480,  and  m  Patehes 
y.  Keeley,  19  Nev.  409;  Ferris  y.  Baker,  127  Cal.  522,  holding  nonsuit  im- 
properly granted;  Sackman  v.  Thomas,  24  Wash.  688,  quoting  H^gpni 
y.  Higgins,  46  Cal.  263. 

Domicile  of  Wife  is  that  of  her  husband,  p.  651. 
Cited  in  note  on  general  subject  to  Ringgold  y.  Barley,  59  Am.  Dee. 
112. 
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Gift  of  Personalty  from  husband  to  wife  is  valid,  p.  65S. 

Cited  in  Rico  v.  Brandenstein»  98  CaL  469,  but  holding  rule  Inapplica- 
ble to  deed  by  both  spouses  to  husband  under  act  of  1857;  Woods  ▼. 
Whitney,  42  Cal.  361,  as  to .  conveyance  to  wife  of  real  estate  bought 
with  community  funds,  and  on  same  point  in  Higgins  v.  Higgins,  46 
Cal.  263,  and  Jackson  y.  Torrenoe,  83  Cal.  532;  Kane  v.  Desmond,  63  Cal. 
465,  as  to  verbal  gift  of  personalty,  otherwise  in  due  form;  and  in 
Tillaux  V.  Tillaux,  115  Cal.  671,  as  to  deed  of  realty  made  contemporane- 
ously with  separation. 

Married  Woman's  Power  of  Attorney  is  void  unless  husband  joins 
in  execution  in  prescribed  form,  p.  654. 

CSted  to  same  effect  in  Meagher  v.  Thompson,  49  Cal.  191,  holding 
husband's  assent  to  wife's  deed  insufficient  when  made  under  power 
of  attorney  from  Mm;  Elliott  v.  Teal,  5  Sawy.  260,  261,  8  Fed.  Cas.  646, 
holding  conveyance  void  when  not  in  mode  provided  by  statute.  Cited, 
also,  in  note  to  Morrison  v.  Wilson,  73  Am.  Deo.  699,  on  invalidity  of 
wife's  deed  when  not  la  prescribed  form. 

31  CaL  667-666.  KIMBALL  ▼.  SSMPLB. 

Skeleton  Statement  win  be  stricken  from  traasoript  and  appeal  then 
be  confined  to  judgment-roll,  p.  669. 

Cited  to  same  effect  in  Thompson  v.  Patterson,  64  CaL  647,  holding 
further  as  to  effect  thereof  on  review  of  alleged  errors;  Fritsch  v. 
Stampfli,  117  Cal.  443,  affirming  judgment  where  bill  of  exceptions  un- 
intelligible. Distinguished  in  Sharon  v.  Sharon,  79  CaL  640,  641,  hold- 
ing statement  not  skeleton  where  exhibits  oolleeted  at  end. 

Statement— Insertion  of  Bzhibita.— Manner  and  form  discussed,  p. 
644. 

Cited  in  Albion  etc.  Co.  v.  Richmond  etc  Co.,  19  Nev.  231,  holding  in- 
sertion at  length  unnecessary  where  form  immaterial  and  exhibits  not 
objected  to;  and  in  Stark  v.  Hill,  31  Mo.  App.  109,  as  to  insertion  of 
testimony  in  bill  of  exception. 

Statement  on  New  TriaL— Trial  eourt  will  be  deemed  to  have  aetad 
on  statement  as  though  It  contained  all  papers  directed  to  be  inserted 
p.  666. 

Cited  to  same  effect  in  People  v.  Bartlett,  40  OaL  147,  where  exhibits 
omitted. 

31  CaL  666-690.    TAYLOR  T.  PALMER  (dissenting  opinion).  S.  C.  main 
opinion  31  CaL  240. 

Personal  Judgment  in  action  for  strtei  assessment  is  valid,  p.  666. 
But  see  main  opinion,  contra. 
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Cited  to  same  effect  in  dissenting  opinion  in  GoniflT  ▼.  Hastings,  36 
CaL  293,  main  opinion,  contra;  and  see  Appeal  of  N.  B.  etc  06.,  32  OaL 
626.  Cited,  also,  in  note  in  People  v.  Major,  55  Am.  Dec  289,  npon  ap- 
portionment of  taxes  and  assessments;  and  to  Rieharda  ▼• 
en,  42  Am.  St.'Bep.  660,  on  geneiml  subjeoL 
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